














































































































































102 ANN'U.AL UEPOR1.' 

AS TO WHETHER HOA:R·D OJ;' l>HARMA.GY HAS POWEH, 'fO RE-REGISTER 
PJ:TARMACI[!'rS .APTl!"!R EXPJHATION 01!' PHEVIOUS . 

. COLUllfJJU's, OHIO, 1902. 

W-in. R . Ogier, Scc.·Statc Board of Ph<W11U!OJ1, Colwmb11s. Ol1io. 

DEA.P. Sll.t:-\Vith l'Cfereuce to the questiou as to whether youx Boarcl It as 
power : tQ ' re1·cgister a registered phm·mar.ist., who has failed for more tlu:m 60 clays, 
after the expir>.\tion of his previous certificate of registration, to mal'e application 
therefor as •·equirccl by Section 4407 R. S., I beg to state that in my opinion tliis is a 
matter which ;s witltin the discretion of tho Boi\rcl In other ·words,· the t ime 
in the statute is not a maudato,:y httt is cliree.toxy merely. In Black 011 the 
Interp1·etation of laws,Ntc t.tuthor says: 

''Where there is 110 snbst!\llt.ial ret.tson why the thi11g to be done 
migh: uot a<> well l1e dono after the time prescl'ibctl as ))efore, no 
presn111ption thn.t by a1Jowing it to l'c so done, it may wodc an 
injmy or wrong, notlti11g iu t11e act itself, or in other acts relating 
to the same inclicnti11g that the Legislature clicl 
not intencl that it shonld n1thc1· 'be done after the time prcseribed 
than not to be clo11e at all, there the Courts assume that the il1tent 
was, ilmt if not done within the tfme prescribed, it mig)'lt be done 

' ' 

'!'he following examples may l)c cited carrying· out th0 principle thus al1· 
nouuced. The requiring a public· officer to t:tke an official oath witl1in 15 clays 

\t:ftcr his appointment is llircctory a.-; to time a11Cl :i.t' he qualifies any time· before he 
enters upo,n 'the dischr.xge of hill . <lu tics is Also the statntc fixing the time 
within which a Jmblic officer 11\ust :file his bond is clh-cctory, and he may file the bond 
·after· the time. Also the statute requiring grancl jmors to be summo11Cd "at least 
five days bef01·e the first clay of the Cour t, '' is directory. 'fhey may be sitmmoile<l 

,later; .also, statute requiring a judge to give ]tis c1ccisidn.iu before the next term 
suceeeding that in which the case. ";as is clircct'ory. He 1nay give the 
decision later. · 

I hav.e gi,·cn b1it a few of tlte cxmnples which might be given of cases in which 
co\ll·ts ha:ve held the tiino within wbieh acts were to be perfonnccl was directory. 'fhese 
.will be to illustrate tho principle ftnnouncetl. 

I do not mean to ·have it tmrlerstood that you are con,pcllccl in atJy instance to 
register a altnoug,h he 1nay have failecl for ' morc than 60 days after the cx­
'pira,tiou of his ccxtificat:e, yet I mean to say, that you m·o to usc your goocl jn<lgme11t 
in each case and clctermiuc what is just and r ight tmder· the circurnstaJ1CCs. · 

Y OUl'S Ycry t ruly, 
J·. 1'I. 8HEE'l'S, 

Attomey General: 

PERSONS MAIN'fAINING A BOAT UPON 'l'lHl WATERS NAMED IN THE 
ACT OF APRIL 28, 1902, (95, 0 . L., 277), FOI{. PI.iEASUJ{E ONLY, ARJ!l 

REQUIRTm TO PAY TH.E Ll:GENSJ!1 FEE PROVIDED JN SAID ACT. · 

Cot.U"!.fBUS, Omo, October 1902. 

The Bom·a of P1tblic Wo1·1cs, Ohio. 

G:&N'rf.EM.BN' : - -1 am in receipt of your request fol' an opiuion· u.¥>on the qucstiqn 
as to whether, under the provisions of tho act of Apl'il 28, 1902, ,(95 0 . ·L. 277), 
persons using their o1vn boat.s ou the 1'cse1·voirs refcnecl to in that act, not for pt·ofit 
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but for tl;eii own :comfort anc1 pleas.ure only, are l·equil-ec1· to pay" the licens'e fee p1·o-
videcl for {n Ser-tion 7 of the act. :· 
. . 'l'his sectioi;. provi.des that an anni.u1l license f~e shaU;'be. charged antl collected on 
all boats and water c~aft '! lllaintaiueil ·and op(l):itted'' on these reservoirs .. If ·keeping 
and using· .a boat on these waters for· pleasure and- recreati:ou:· only, ·and- where no 
income i.<:~ derived therefrom, is ·'' maintaining aJ1d operating ' ' a boat · within the .mean­
ing of the act in question, then tho ownh: ~n~;st pay -a license, othenvise ·n.ot. 

When fust rea<ling this act r was iu<'liue<l to the view tltat operating a .boat for 
pleasure und 110t for. profit, 'was .n.ot ''maintaining anel. ope1:ating'' a boat, b~it .th~t 
it was only those who kept boats · upon ,theso . wate1·s for hire, who came within. the 
provisio11s of the .act' req11iring a ·license. f~G - to be paid; ·After COttsidcring the ac£ 
more carefully, au<l after reflecting upon tho pqrpose qf:' its enactment, I haY(f·ehanged 
my _yiew, and mn of t.he opinion that all pcrsous ·1vlto overate a boat .. tlpon ·these­
waters, whether with_a vi.ew to pleasure or profit, should pay a ,Jicensc fee. Nooocly • 
ought to xa.ise such _a· qucstio11. Evexyborc1 who enjoys the' p1·ivileges of these waters, 
ought to be 'vi.Jling ·to pay the pittance required fo1· the p1·ivilege. He who maintains 
a boat upon· tllCse waters for plea<~urc, is saving the ·expense of hirirtg one, ancl he is as 
much intcrcste(l in preserving; fln<l beautifying these a1·tificial boclies of water as the 
man who keep~ boats for hire. ,I cnn sce·no rt•asoi):in·principle for exempti1ig· tl19SC . 
'vho maintain boat"! for pleasui·e, ~nu rcquil·ing. tlre vr~y,rnent .of a l icense .fee from 
.those only who maintaiQ.. boatey for hire. . . .. .. .· , . 

'rhis much is c~rtain however, if the license fee is 1.10t charged, it cannot be col­
Jectecl, auCL it seems to me that the Board of Public Works should enforce the provis­
ions of. the ae.t against a.Jl who majntain boats 11pon these waters; whether for pleasure 
c;n· for profit. :mel ii the Bo!n:<\ is wrong, those who - fee~ aggdp·ecl hnye a remedy in 
court. If . h0weyer, , the Bo.ar<1 should exempt those who· operate b.oats for pleasure 
only, __ cm(l ohonJd b<} \.Yl'Ollg in that vie"iv. o£ the ](1.W1. the publiC h·aiJ 110 l'Olll.edy. 

· · · ' V cry tnily, 
J . iH. SHEETS, 
Attorney General. 

PERSONS ENGAGED IN Co:i\I[POURDING AND l~ECTIP:YING INTOXICATING 
I.lQUORS ARB REQUIRTm 1'0 PAY 'l'HE DOW.TAX. 

Cor;crMBUS, Onm, Oct. 22, 1902. 

Ho;~. 1-JT. D. Guil1Jt3Tt, A1lqito1· of State, Col1t1nbus, Ollin. 

DEAR' Sm:-I beg leave to acknowledge the receipt of yoms of Oct; 17th, seeking 
an opinion from me as to whetbex persons engaged .in rectifying a.ncl con/pounding 
intoxicating liquora;· :mel selling the same to the trade, may be classecl as. manufact- ' 
urers within tbe me~.ning o£ the provisions of S.cctiou 4364-16, R. S., ml<l couseqtiently 
cxe•npt from the payment of the Dow Tax required to be ·pa.id by dealers in i)ltoxicat-
ing liquors. · 

Secticm 4.36•1-16, R. S: .• provides : 

· "The phrase 'traHicki11g in intoxicating liquors', as usecl in this 
act; mealls the buying or procming· ll.n<l selling of i~ttoxic.ating 

liquors othcrwis'l th~tn. upon prescription: issued in good faith by 
reputable physicians in active ·practice, or for exclusively lmown 
mechanical; phai·mncoutical ·or · sncramental pi.ll'poses, but such 
phrase cfor.s not inclucle the' manufacture o£ intoxicating liquors 
from ··;.be raw material, anc1 t l\e sale 'thereof at the nuiuufactory, by 

. the t,nanufacturer o£ the. same in <)_uautitie's of one· gallon or more · 
H t any one t.ime. " 
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.It will tllt1.'3 be seen that no dealer i& exempt from the payment of the tax except 
those engage<1 in the manufacture o:l' intoxicating liquors f~·om the 1·aw mate1··iat 

'· 'Raw material" means just what it says; i.e. the grain used in the manufacture 
of wpisky, the fruit used in the manufacture of brandy or wine, ,.barley, rice, hops, etc., 
usea in the manufachne of beer. An intoxicating liqnor is not ''raw material,'' it 

·matters not to 'Yhat t-xtent i t may be compounded with other intoxicating liquors. A 
persOn ~ngaged in rectifying and componn<ling· intoxicating liquors, is not engaged in 
manufactming intoxicating :liquors from the ''raw material.'' The 'hquors hacl al­
ready been manufactured from the "raw material". 'l'hey-fwere intoxicating before 
he purchased them, hence be could .not be engaged in the manufacture of intoxicating 
liquors. He is engaged in compoWJtding ana recti {JJing intoxicating liquors, not manu­
facturing. Hence it is clear that any person eng11.ged in compounding and rectifying 
intoxicating liquors for sale to the trade, is required to pay the Dow Tax. 

Very truly, 
J'. M. SI:I.EETS, 

Attol'ney General. 

· FEEf? OF JURORS SlT'J:ING IN THE PROBATE COUR'£ IN CASES FOR THE 
APPROPRIATION OF PR.TV_o\.TE PROPER'fY, MUST BE PJ\.ID 

. OUT OF THE COUNTY TREASURY. 

C'..OLUMBIJ'S, OHIO, .Oct. 27th, 1902. 
Hon. Mol'ris E. A.ung8t, Cr!nton, Ohio. 

MY DEAR SI~:-I am in l'eceipt o.f your communication of recent date in which you 
se~k an o(>inion frotn this office as to whether the fees of jurors who sit in cases pend­
ing in the probate court for the appropriation of private property, should be paid out 
of the county treasury, o1· be ta.'(ed as costs i.n tlte case, to be paid by tho losing party. 

While this is ·a question that rloes not come directly . within my province to 
answer, yet n.s I am scmewl1at familiar with the question, I will grant you the courtesy 
of an answer. .. . 

Section 645J, R. S., provides in substance, that juro1·s, witnesses and sheriffs, serv­
' ing in cases pcnr.ling in the p1·obate court i'o1· the approprintion .of private property, 
-sl1all have the same fees as are provided by law for like services in the court of com­
mqn pleas, and thnt 

''the whole costs so taxed sl1al1 be ailjndged against tl1e cOI·por-
ation. '~ · 

. , Tl;ere is no express rcquil'eme~t in this section that the fees of jurors shall be 
considered as '' cost.s' ', and taxecl as a. part of the bill of costs. If however, there 
were no other provisions of statute bearing \tpon . the subject of the fees of jurors, 
it might be fair to presume that the Le!,rislahno intended to cast the burden of the 
jurors' fees npon tlH! corporation instituting tlte. proceedings. '.Ph~re are bowevet·, a 
number of 3tatutory provisions bearing upon this snbject, and as they are i?t pari 
:1nate1·ia, they should be construed together in order to arrive at the Legislative intent. 

Section 5182 of the code of. civil proced1.n·e provides : 

"Ea<:h grancl and petit ju1·or <lrawu from the jut'Y ·box pursuant 
to la\'~-, and each juror stllected by the co\n·t, pursuant to Section five 
thousand one h\tndrecl \).nd seventy-three of, this chapter, and each 
talesman slmll be allowed two ·dollars per clay, for each day he 
serves, am.l if not a talesman, ftve cents per mile from his place 
of residence to the county seat, and such compensation shall be 
certified by the clerk of the CO\trt, nnd paid by the county trea.'lurer 
on the wanant of ,the county auditor. '' 
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Section 6111,: R. S., provi<les, t-hat 
t t 'J:he provisions of la:iv governing CiYil proceedings in the CQUrt 

of common pleas, shall, so far as applicable, govern proceedings in 
t.he probate court, when there is no proYiSi<!n on the subject in this 
title." .. · 

'105 . 

It follows then, that unless there is somll .provision to the contrary, the provisions 
of Section 51ii~, R. S., apply, and jm·o1·s sitting in· the probate court in cases for the 
appropri.ation of private property, must be paid 011t of the county treasury. I have 
been unable to find any provision to the cont1·ary. 

I might enil this opinion here, .f.or 'it seems to me that the provisions of statute 
above quotec1, make it clear that the fees of jmors in appropriation cases, should be 
paid out of the co1mty treasury, but t~ere arc' a few suggestions that might be added. 

It ha..'> been the policy of t-he law to provide for the payment of both witnesses and 
jural'S at the time the flcrvices are rendered. A witness may demand his fees in a civil 
case, and if not paid, he 11eed not attend; in a ' criminal case they are· paid out of the 
county treasvry. ln cases before a justke of the peace, tlie jury must be paid before 
the verdict is l'Cndereii. And it woul<l baroly seem that the Legislature would make 
careful provision .for the protection of jurors in the payment of their fees iu el'ery 
case except iu that of the appropriation of private property, an<l leave them in that 
instance to wsit for their fees 1m til tbe costs shall be pai<1 by the losing party. Not 
only that,.,bnt the fees of jurors have not generally been looked upon as costs, to be 
taxed in the case, any more tha.n has the salary o:f' the judge who sits in the trial of 
the case. · 

l<'or these additional reasons, I am confirmed in my views above expressed: 
Very truly, 

J . ,1\II. SHF..ETS, 

Attorney General. . 

COMPENSATION OF DEPUTY STATE SUPERVISORS OF ELECTION'. 

CoJ,UM:Bus, 0Hlo, Nov. 12th, 1902. 

Holf. Lewis C. La:ylin, SecretMy of State,, dolumbus, Ohio. 

DEAR SIR.: -I have the l10nor to. acknowlec1ge•the receipt of your <'ommunication 
of recent elate, in ·which you request an opinion from me as to what cornpensation .the 
~eputy state supervisors of election and the clerks of these boards are entitled to 
recP.ive sil)ce the passage of the act of October 22nd, 1902. 

This act rrovides : · 
. ''Section 1. Each deputy state superviso1· of elections and the 

clerks of hoards of (leputy state supervisors of elections shall receive 
for his services the s.um of two ($2.00) dollars, for each election 
!Jrecinct in their l'espective counties for each election helcl iii their 
f;aicl counti11s the returns of which are, or may be required by law 
to be made to the. board of deputy state eupe1;visors of elections, 
providecl that the compensation pn.id each of said officers sha.ll in 
ltO case be less than $100.00 pel' annum, which shall be paid out of · 
t.he general revenue fnnd of the county treasnry upon voucher.s of 
such boards made. and certified by the chief clejmty and the clerk 
thereof. " * * * * * " * 

'' Snction 2. '!'his act slmll take effect and be in force from and 
afte1· its pllssage; and all acts an<l parts of acts in conflict OI' incon­
~istent with the provisions of this act are hereby repealed, p1·ovide<l, 
however, that nothing in thiR act shall be so construed as to l'epeal, 
or operate, to repeal by implication, the act of April 29, 1902." 
4ft*¥.'**** 
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The act exceptE;d from the repealing clause, applies only to Ha1uil~on Conuty. 
l:Ie&cc, need, not bc'cohsiclcred in this opinimi. · 

It appears f'l-oln this act U1at all laws previously enacted, providing- compensation 
for 'the deputy State SUp()t'VlSOrS Of ClectiO'll and 'the c)erks Of the l'CSpeetive boarcJS1 al'e 
repcalctl, a.nil this act alone provitles the bnsis np.on whi:ch · compen'sation must be 
allowed. 

· Prior to the above enactment, deputy state snpen·isO!'S were· allowetl $2.00 per 
day,. bnt ·not .to exceed, however, t hirty 'clays in any one year, and· five cents per mile 
for the. number of miles inwcle(l ''in going to 'fmd xeturning from the county seat.'' 
This provision for c::nnpcnsation of course i~ silperr.eded by the act of October 22ud, 
and the question is, how their compensation slul.ll now be measm;ed. · · 

·It is $2.00 for •lach election preciuet in thei.x respective count ies for each election 
held therein, '' the ?'Cturns of -wltich a?·c o1· 11w.y btl ?'Cqtti1·ea by kttv to ·be macle to th<l 
ciep~tty state 8-ltpcrvisors ~lect-ion"; the mi11immn cowpensation however,' not to be 
less than $10(1:00 pPr annum. So tb.en it a!Jpem·s that the compensation ia determined 
by each elect..ion held within the county 1vhere the returns are '' l'equired by bw to 
be inaclo to th~ bciara of deputy state superYisors of election. '' · · 

'l'he returns o.f the aml\U\1 November· election must of course ·be made to t he 
<lep\tty state supe-rvisors of election; alRo in cas<.> of a special election of a member 
o£ tlte Gmteral Assembly or o. member of Gong1·ess. Bnt tllo retui·ns o£ the anumil 
:-\.pril township a,ncl municipal ele~tions, ancl of the election of members of boar<l~ · of 
ecl\t.cation and just ices of the peace, a1·e not· made to the deputy. ·state S\tpervisors ·of 
election. (See Election Law;;, p . 80; ·n(wiserl Statutes, Sec. 2966-8:) ·' 

Therefore,: in passing on the compcusation due the deputy state supel'visors and 
clerks of t hese boawls, the question to be detet.m[ned is, whether the .ret~ums of the 
particular election nnder co11side.ration ::l.l'C 1·eqnin•d by Jaw to be made to them. 

I have not carefully scmtin.ized tho stattttcs with ayiew to determine the retmns 
of what cleet:ons mLl<;t 'be_ made to tho dCJlnty state supervisors. 'rhat question is 
easily ascertained 'by reference to the statutes. · 

: Anotl1er question submit.tccl is, whether tl\e Clcputy state snpcrvisors of election 
and the clc:rka·of the respectiYe: boards, a.l'e <'ntitled to be paid their pen;onal expenses, 
snell as hotel bills, car fn1·e, etc., ncce~~ar.ily incurr<l wltile nttenc1ing the meetings of 
the board. C!e::n-ly they are not. '1\he net of October 221;d, makes no pro1•ision for the 
payment of S\tCh expenses, .no1· (lic1 tlle .la w :ts it exi1'tccl prior thereto make any pro­
vision for such payment. Tl1c provisions ·of Section 2966-4, 1'1.. S:, (Election Laws, p . 
77)'; auth~J:izing t11e payment of ''all proper neces~ary expense~ .iu th~ perf~nnance. of 
the duties of the clep~tty supervisors,'' to· b<' paicl out of tlte county treasury, c1ic1 not 
inc1ucle the personal expenses. of t he deputy supel'visors, such as 11otol b.ills, transport­
ati,(m, etc., inc,nrecl while atton(iing .tlte meetings,o£ the board . 

. 'The pl·ovi!;ion for the payrneut of" all proper necessary expenses" was evidently 
ineaut to cover t he expenses incunec1 in fm·nish.ing boot1Js1 guarc1-rails, · 'ballot boxes, 
etc., and also iucidental 'cxpenses incunccl )n proc;uring stationery ancl other· supplies 
necessary for the USE' Of the l)Oard of clepnty Supervisors, for. there ifl no other pro­
vision for the payment of such expo:nscs.· :While the payment of tho expenses incunecl · 
in procui·ing auc1· rlistrib\tt.ing. ballots, .blanks, instructions to voters, et<l., is specially 
provided for. , 

Had it bt!on the intention of the Legislature to p1·ovit1e for t he payment of the 
personal and iivirtg expenses of the members of t he boar(11 it WO\lld, have been very . 
easy _to make t:J1at intention plain. lt has been the uniform . holcling of the com·ts 
that no compensation by /\vay of per c1iem, (~xpenses or mileage can be allowed to 1\ 

public officer except hy express provision of stnt.nte. 
In Ciark ;·s. Commi~ioners, 58, 0. S., 107, .Jnc1ge Burket says : 

' ' Jt is ,.-ell settled tltat !1. .Public offi.cer is :not entitlecl to receive 
pay fo l' sen•iees O\tt of the public, treasUl'y, unless there is ·some 
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statute authorizing the stime. Serv~ces yorformecl for the .public, 
where no pt·ovision is made by ·stz..tnte for payment, al'e regarclecl as 
a gratuity,· or as being oompe:tisatecl by tho foes, privileges an<l 
f\lUOIUn1ClltS accruing to SUCh officer in the matters pertaining tO bis 

· office. Jones vs. Commissioners, 57 Ohio 8t., 189.'' 
Selltion 897, II.. S., proviclcs t11at each county commissioner, 

"when nP.ccssariiy engaged in 'atteodi.ug to the business of tbo 
·county pertaining to his oill.ce undet· the clirectlou of tl1e l1oard, ancl 
when necessary to trayeJ On offieial business OUt Of l;iS COUnty, Shall 
be a\l.owed ill ai.iilition to his compensation ancl mileage as herein 
before providecl, a11y other reasonable anrl necessary expcn.ses 
actually paid in th(). disCllungc of his official duty. '' . 

'l'ho Supreme Conrt, in construi1Jg tlli.H ·provision, held that · 
"1'he o;-penses which are ll1)tbori zec1 to be paid a co1:nty com­

m~ssioller, by the last olm1se of Ser.tion 897, of tho Revised Statutes, 
inclucte only his official expenses 'actually paid in the •lischargc of 
so111c otticial duty', as distinguished· from those .incurrecl for l1is · 
personal comforts >tncl nece~sit.ics. He has no vailcl claim against 
the county, or its funds, beyond tl10 ··i)el' · diem compensation and 
mileage allowed, for any o£ hi~ personal expenses. " 

Richardson v. 'J'hc Sta.tc; 66, 0 . S., lOS. 
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'l'he p.rinciple armom1cecl in this case ·is decisive of the questioil under cons; <~e;:­

ation, ·and in my opinion, needs no f urthor .comment. 
Arc the deputy state supervisors entitle<l to mileage'/ In my opinion they anl. 
'.Che bw as it stood before tl1e act of October 22nd, proviclcll that deputy state 

supelTisors !ihoulcl l'eceive both compellSl!tion ancl mile:tge . . The net of October 2:lu•l, 
fixes lh~ir. compensation,. but is silent' as to. whether· they shall rneeive any milea~e. 
Hence, in .my opinion the law providing for tl1e j)ayment of mileage l1as not bci'Jl 
repe!dccl,' Mileag•e. in contemplation of !a": is not COJUj)(msati.on for services xen•ierc<~, 
but .<Ugnifies "a compensation allowed to officers for their troubln an<l expc11~0 in 
t r avcllng on publ~c busi-ues:;o. '' 

2nd Bouvier's L . :0., 179. 
lG9 l\fe.; 4!n. 

lf tlie act <Jf October 22nc1, wel'e constnlCcl as talciug away tlH:: 1·ight to: l·ecci.•!e 
mileage, it '~'oulcl ~·csul t . in great i njustice to any dc})uty. stll.te Stlpcrvisor who lived any 
considerable distance from tl1e county seat. He would be compcllecl to pay out a large 
part, if not all of l1is am1nal salary h1 tm.nspo1·tatiot1 charges; w~1ile the memb~rs 
l.iving at the county seat wonW be subject to 110 expense at all. 

'I'he further question is pl'esentecl as to how the compensation of deputy state 
supervisors anc1 clerlcs shall be mcasurecl for the year bHgmning August 1, 1902, an•l 
ending A11gt1St 1, 1903, A.ug11s't 1, being the clay 011 \l'hich the official term begins. 

As to all servi ces rendered prior to October 22ml, thoysbonkl be paicl for accord.i.Ug 
to the provisions of the law as it then stood. .l!'1'om October 22ncl, 1902, to August 1. 
1903, the compensatwn to be paH these officers,.· should be such proportion of thou· 
annuai. compensation as the time served froin Octob9r 22n<l, to August 1st; is to the 
eutire year ; i.e., in tl1is instance it ~vould be about three-fo1}rths ~'f the annual salary. 

'l'hese officers are required to serve l\ whole yeax· for the cornpe11Sation ·providecl, 
and when tht~ servi ce is .less than a yea1·, it follows, as a matter of course, tl1e corupen­
sation.mttst be in p roportion to the services n:nc1ere~l. For were it. not. so, a . deputy 
state supervisor might serve for six months, ~mel then resign, an<'l in the ·meantime 
l1avc drawn the salary for t he entire year. His successor tlten, would have to sen 'e 
the remaincler of. t he .vear without e'ompensation. · · 
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Hence it is clea~: to my mind that the rule above suggested. is the proper one to 
apply in mE'.asuring the compensation due these offie.ers for the time mentioned. 

V el'Y tmly, 
J. M. SHEE'rs, 
Attorney GenemJ. 

. . 
AS 'rO WHETHER FINES ASSESSED FOR INFRACTION O.F '.mE BEAL LAW 

SHALL BE PAID INTO 1'HE MUNICIPAL 'l'REASURY OR 
THE COUNTY TREASURY. 

Co;r.uMBUS, OHIO, November 13th, 1902. • 
HunterS. A?'1nst1·ong, lJt. Clai1·st'ille, Ohio. 

DEAR Sm:--In receipt of yours of November 12th, in which you ask me for an 
opinion as to whether a fine as~cssed by the Coort of Common PleiJ.s for an infraction 
Of th~ provisions of the Beal Law should be paid int.o the treasury of the municipality 
where the "~<iolation of tho law oecurre<l, or paid into the county tre::.sury. 

'While the act in question is a little ambigious upon the subject, it occurs to me 
that it wa.o:~ the leg1slative purpose to require all such fines to be paid into the treasury 
of the municipality wherf\ the violation of the law occurred. , 

It is tn1e that Section 4364·20g, which provides that . fines collected under the 
provisions of the Beal Law ''shall be paid int.o the treasury of tlle municipal corpor­
ation wherein the said n'ne was imposed Ol' bond forfeited,'~ yet, I think a liberal con· 
stnw.tion of this provi:;ion woul<l require th:\t the fine be paid into the treasury of the · 
·municipality where the offense was committed regardless of where the case was tried. 
There is no provision in this act for the payment of fines in tl1e county treasury under 
any circumstances. 

Section 1788 R. s, gives the police judges of the different municipalities, jurisdic· 
tion in misdemeanors co-extensive wit.h the county. And this provision wa.a in force at 
t:he time the Beal 'Law was passed. Hence the police judges of a municipal1ty might 
try a person charged with the offense of an infraction of the Beal .Law although com~ 
mitted i~ another municipality in the same county. If Section 4364-20g were narrowly 
and literally construed it might 1·esult in the municipality in which t.be case was tried 
getting the benefit of the fine, notwtbstanding that the offense might have been com­
mitted in some othe.r municipality of the county. 

I do not think the Leg'tslv.ture intended auy such result ~hould follow from this 
provision. Municipalit.ie~ putting the Beal Law into ope1·ation are <ieJ.•rived of ta:;:es 
that would otherwise be obtained from the Dow Law Assessment. And it woul(l see!ll, 
where persons are guilty of an infraction of the Beal Law, the munieipality·in which 
the offense was committed should have the benefit of the fines collected for such 
irlfraction. 

V ~ry truly yours, 
J. M. SHEETS, 
Attorney · Gener:tl. 

FOREIGN INSURANCE COl'.'fPANJES DOING MORE THAN ONE KIND OF 
BUSlNESS, MAY BE AD:\UT'fE'D INTO THE STATE OF OHIO TO .DO 
THE BUSINESS PROVIDED ;FOR BY TH'E LAWS UND8R WHICH ·THEY 
ARE ADMIT'l'ED. 

COLU~Bus, OHIO, November 13th, 1902. 

Hon. A. I. Vo1'1fS; Supe1'i·ntenae'nt of In~nt1~ce, Columb1ts, Ohio. 

DEAR Sm: -I have t~H>. honor t.o acknowledge the receipt of your lGtter .of recent 
date, in which yon request an opinion from this office as to whether ~'h13 Ridgely Pro-



tective Association, a foreign corporation whose charte1· authorizes .it to do a health 
11-ccident and life ·insurance bt1siness on the assessment plan, can lawfully be !iccnse<l 
to do the business ~f health and accident insurance in the State of Ol.J.io. 

It appears that this company was lieensed by yom predecessor to engage in health 
and accident insurance in Ohio, but yoi.1, being of the opinion that no insmance com. 
pany whose charter authorizes it to. cnga~~;e in the business of health, accident and life 
insurance combined, was eligible to admission into the state, l1ence, r~>fused to relicel}se 
this compr.ny. This refusal, it seems, was based 11pon the construc.tion placed by you 
upon the proYisions of Section 3630e of tho Revised Statutes, this being the only sec­
tion which this clnss of companies claimed to authorize their admission into the state. 
It provides for the admisl!ion into the state, of eorporations organized under the laws 
of another state, to 

"transact business of life · or accident, or life arJd acci<:lent insur· 
ancc upon the assessmf'Jlt plan.'' 

but does not provide foi· the· admission of companies, organized to transact health, 
accident and ·life insura.nce combined. 

After tlus refJ!sal on your part to relic13nse this company, tho 75th, General 
· Assembly fmthflr supplemented Section 3630 of the Revised Statutes, by adding :i. new 

Section (3630j), which pro,ricles in substance, that a corporation organized under the 
law~ of another .state oi· country 

• 'and (loing the business of insuring against· accidental, personal 
injury an<l loss of life, " " * " and against expen~e and loss 
·of time occasioned by injury or sickness, '' 

may be admittecl into the State of Ohio to transact the business of he11ltb and accident 
insurance, upon certain conditions named in this section. It is ciaimed by The 
Ridgely Protective Association, that under the provisions of Section 3630j, R. S., it is 

. entitled to be admitted into the State of Ohio to transact the busines.!l of health and 
accident· insurance. 

noes this company come within the provisions of the section just quoted~ What 
reqmrements must this company meet in. order to comply with •;be provisions of this 
section? 

l~irst: It must be a foreign ~orporatio11 . 

Seconcl : It mt1st be "doin~~; the business" of health and acciilent insurance. 
This company eomes within both of these requirements. 

Are uny other requirements needed except those with which it is <~oble and 1·eady 
to complyi It seems to me not. True, it is autho1·izea by its chart~eJ' to do the bus­
iness of health, acddent and life insuralllle, but it is not seeking ~<clmission to tho 
State of Ohio exeept for the purpose of doing the bi.1siness of he:.tlth and accident 
insurance. 

'l'be question has arisen, whether any company wluch is authorized by its charter 
to do any business except that of health and accident insurance, ean be admitted to the 
State of.Ohio uncler the provisions of Section 3630j, R. S. 

It seems to me that before we A.re autho~izecl in rejecting this cot~pany 's appli" 
cation for admission to. the state, Section 3630j must be construecl as though it 
provided that corporations organi?.ed · unc1er the laws of another state, and doing the 
business of health and accident insurance, cxclu.sively, oct., might be admitted iuto the 
state-a construction~ which t do not think would be upheld by the e.om'f.s. 

The doctrine of irite1:state comity, p<;rmits corporations to engage in business in 
states other than those of their creation, unless prohibited by the laws of the states to 
which they migrate. · '!'his principle was first announced in the early case· of Bank. of 
Augusta"· Earle, 13 Petcl'S, 519, and has become thol'Oughly 'intrench<!d in American 
jurisprud'Eince. Hence, the question becomes, not so much whether n foreign corpor-
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ation is permitted to enter 011io to enga.ge · iu a lawful business, but: whether it is 
excluded by the lawR of the state f1·om e11tm:ing its borders. , 

'l'here ara··many foreign col'porat.ions, whose c:barters perinit tht>n1 to engage in 
many clifCerent' l'inc:s of busin'-'8s, but cannot, ·,meter the Jaws o:f Ohio, engage in all 
the clifferent. classes of business anthorizet1 bY their charter. Yet these same com­
pa'llics hal'e been ahmitt~cl into tho sto.te, and 'are C011Stantly being admitted. iuto the 
state to. engage ·in such busiuess as the lfl.ws .of tlui st::ttc. authori7.c. In· oher words, 
such companies do 11ot exercise within tho borders o£ Ohio, all the_powers they possess, 
but are pormittecl to exercise such powers as domest ic co1·porntion::; might exercise, 
e11gagec1 in a similar class oi b~1sines.s. 'l'llcy are not exclltclcd becau;;e theh· chm'tCl'S 
give them more poweJ·s thaJt they are ll.nt.horir-e<l to exet·cise in Olrio. Fo1· these 
l'easous, i.t seem~ to me that you are authol'ir-ed to license this company. 

·It has been snggestccl that if this <'.ympany is admitted to do the busilHlss of 
ltealth and accident insurD.nce, it may later ·a.~k to be admitted w c1o the business of 
life insuranc<;. Should it m~•ke Sl1Cli applic!ttion, it should be rcfns·YI ou the· ground 
of· ltaving a lready hcen admitted to rlo the business o·E health an.l :tt·.ci{lent iusuraJlce; · 
and·cotlld not, undcl' the law, be ~\clmi ttef.l to combine the three elasses of insurance: 

Yery tntly, 
J. :\!. SHEE'l'S, 

Attorney General. 

AS 'rO 'rin: ADMISSIO~ 0~' ~l'HE GI~R~T CAMP OF THE KNJGHTS OF THE 
1\:IODE.RN i\'IACCABims INTO TILE ST1\.TE m' OHIO. 

COLUMlltlS, Omo, November 13th, 1902. 

Ilon.· tl.. I . For?JS, Superintendent of l n$'l.mmce: Golttmtbus, Ohio. 

· DEAR. Sm: -I bog to r.ommtmicate to you my couclusions upon the questions em h-
.. niittec1 w.•.th l'eference to whether you, ::ts Superi11tencleut of Insurance, Ju~vo a right to 

refnse to lirense a foreign iraten1!tl beneficim·y association· to do btisincss in Ohio 
Oll the ground that its ll!lJHe is SO ~;imi!ar to that of :mother already adtnittccl to the 
state, tl1at tho similarlt.y of U!o.mes wonl(llencl to confnsion and thllS deceive the public, 
also whether· the name of the Great Camp o.f the I<:uights of the n-foclem Maccabees is 
so similar to the nante of The Supreme '£ent o.f: the Kl\iglJts of the iYiaccabces, of the 
vVorlcl, that the two names wonld likely be c:.;u.f:ounc1ed and tho pllblic be deceivc•l 
th01:eby. 

It appea1·s tJ.J.at The. SuprPme Tent of the Knights o£ the :Maccabees of the World 
has been doing· business i11 this state··for many years and bas a large and flourishing 
membe,·shi p; that' ·it had a subordinate camp in Ohio which is call eel ''The Grcnt 
Camp ·for Ohio of the Maccabees of the World''; and also that The GJ'eat Camp of 
"tho ICnights ·of the MoCtern Maccal)ees, n latt:r organization, has acloptecl the same 
emblem, the same lodge system, and tho same ritual as the older orcler.; an~l that the 
later organization now seeks ac1Ji1issiou to the State of Ohio under the provisions of 
the Act of April 27th, 18!)6, provicling. fo1· Ol'lanization of clon1estic :fraternal bene­
fi.cin.ry associations, ancl also for the adntiSsion into the state of foreign associations 
of tbe san1e cba1·actc1·. 

The first inqui1·y 'fo1· cousicleratio.n is, ''have you a right toJefuse the application 
of tbe Grea,t Camp of tl1e Knights of the Modern Maceabee~ into the state, if in 

. your opinion ~t<~ name is so nearly identical with that o:f the Supreme .Tent of the 
Knights of the Maccabees of the World,· as to create confusion ai1d thus deceive the 
public'? , · 

'rhe· act o£ April 27th, 1896, a'bove referred to, provides both for the admission 
into the state .of foreigl;, ~raternal beneficiary asMciations and also for the organ·. 
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. . ization of <lomestic frator11ai beneficial associations. See~ion 1 .of this act, among 
.otlwr things .proviile<l tlw.t "Such associf1:tions ~hall be goveme<l by this act. " 'r his 
provision, of course, includes· both <1omcst\c. aucl foreigr1 assoeiatio:us. Section 7 of the 
act appliP..S especially to the ma1mcr .of tho organization of domestic assochltions, anc1 
·among other thingS, 1:equires tl.iat "'rhe proposet1 corporate' name of the association. 
shall not too closely resemble the name ·of ::my similar organization.'' 

Iu order to comrrehcnd fnlly the legislative intent in enacting tliis p1·ovision, it 
becomes nece~sary to examine other sirnilnr prov i~ions of the. statutes upon the s(rbjeet 
of tl1<> orga~1lzation. of corporations. 'l'he chapter of the laws of Ohio autiiOI'izit\g the 
creation of corporations, provides that, 

'' 'rhe · Sec:·et.nry of State shall not in any case :file or recor <l any 
articles _of inc~n·poration in wbicli the name of the corporation is the 
~ame as one already adopted or appropriatec1 by au exisJing coi·por· 
n.tion of this state or so similar to Lhe name o£ such existing corpot·· 

· :. at.ion as to be likely to mi~;l eacl the public .. ' ' R . . s. See. ·3238., al~o, 
"No corporation shall chnnge its name to any oue al i·eady appro· 
p rinted, nor to any one likely to mislead the ptlblie. ' ' R. S. 
Section 3238a: · 

. . . . 
It is thus soen that the legislative polic.y of the State is against the appropriation 

·by o:t~e corporation Qf a name so simihr to that of another as w:ould be likely to 
mislead the public. Heucc it is cvjclcnt that the purpose. of enacting the provisions 
·~bovc quoted, ,\·ith reference to similarity of names to be.adopted by beneficial asso­
ciations, was to sa.ve confusion and to p rotect the public from deception. 
· 'rt is argueil, however, that the 1wovisions of Section 7 of. the Act of Apr.il 27th, 
l896, ·>Lpplies to domestic corpora-t"ions only. And that "they have no application what­
even to foreign ·corporations. But, as. already suggeste<1, Sectioit . l of this act pro­
v.ide.c; that such associations (meaning bo"th foreign and do)llcstic) "shall be govcmed 
by this a.Ct. ' ' Hence I nrn of the opinion that Section 7 so far as it applies inns& 
govem the l.l.<lrn issiou ot .foNign eoxporatious into the state. · · 

. Snppose we accede to the claim tl:nt Section 7 applies to domestic corporatir.ns 
only;. The SupPrintendent, in that event, must admi t a foreign a·ssociation into the 
state regardless o£ the fact that· its name my be identical with that of another associ?.~ 
tio11 ah;eacly doing business in the ,;tate, ·wl1ether the older assoCiatio:O: ·be a llomesti~ 
or foreign corporation. 
, n is concerlccl that n. domestic comp~ny can not !Lppropriate the name already 

appropriated by any other company either domestic or foreign, p rovided the foreig!l. 
association has already been. admitted into tho state. Section 7 clearly p rohibits 
such an a!JlHopriation of nimtes. If t.he same limitation is not imposed upon foreign 
corporations then the. foreign corporation may organi:Ge and adopt. the name of · ~~ 
<Iornestic ·(ompany which may have wcll'lwcl up .a In.rge and fiomishing business, and a 
~·eputation for doir~g business on '1 safe and so1md basis, then be admitted into the 
state, wke advantage of the rt>putation of the domestic corporation, and practice its 
deceptions upon the public. Again, Section 7; ·among othel' t hings, r equb:es an asso­
~~ati on, before ~t .is authorized to engage i u business in Ohio, to fum ish p roof sa tis· 
.f actoxy to the. $uperintendent of I nsurance, · · 

''that at least· ono hunrherl subscriben; for cer tificates of mem­
berllhip ·have · been seetn·ecl in saicl ass?ciation, an<l that there has 
been deposited t o t he credit of said association for t he payment of 
death and ,other claims, an<l which amovnt can not be . used fo/ 
eA'})enses, the sum of $5,000.00, whieh smn, if adva.nce<I by the 
t r nilt.ees, officers or directors, may be repaid to them from time to 
time £rom the p roceeds of an expense ·f.nn:~l to be created for this 
purpose. ' ' 
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This is a salutory provision and a very rieceJ!Sary one in order to prevent the 
policy holders from gross imposition. Thi::~ deposit is an earnest of good faith-a 
pledge that the association will perform faithfully and honestly its obligation .to its 
members. If, however, this section cloes not apply to fol·eign associations, the Super· 
intendant of Insu1·ance must admit them without this deposit and even though there 
may not be a penny in the treasury to pay lo~ses. No pledge of good faith can 'be· 
reqtiired; they may practice t.heir impositions upon the public, while the State must 
stand by and helplessly look on. I do not think the Legislature intended to enact a 
law that woulcl protect the people against the imposition of domestic associ~tions and 
at the same time open the doors wide to all manner of frauds that might be practiced 
by foreign associations of similar character. For these reasons, it is my opinion that 
the provisions of Section 1 apply and the question of similarity of names between 
a foreign association seeking ll.dmission into ·the St.ate to do a fmternal beneficiary 

. insm·an.ce business and another assoeiati.on already authol"ized to clo business in the 
Stat~, whether domestie or ·foreign, is a proper subject for your consideration.· 

The second question propounclell is,. as to whether tlie similarity between. the 
names of the G1·eat Camp of the Knights of the Modern Maccabees and the Sup~eme 
'l'ent of the Knights of the .Maecaoees of the World, is so close that you would be 
justified .in rejecting the applicat~on of the former for aclmission into the State, in 
my opinion, shoulcl be answered. in the affirmative. ' 

. That tlw. people generally know absolutely no difference between these two or· 
ganizations is eutirely clear. They are so similar that any person, not a member, would 
mistake one for tl1e other almost invnriably. In my opinion the questiolt whether the 
name of the later order is so simila1· to timt of the older one that a Comt of equity 
would interfere to proteet the former association in the name adopted by· it, is of 
little or no importance in this <lase. The laws "of Ohio make it you:i: duty "to protect 
the .public from any imposition, that is likely to result from a similarity of names. 
And that is the questio.n for you to cbnsicler: ' ' 

The question has been argued to me hy counsel claiming that t}Je c~ntract. oi 
poliey written by the Great Camp of the K nights of the Modern Maccabees does not 
come within t.he requirements of the law with reference to benefleial f raternal insur· 
mice, but as that q11estion is not submitted by you, I will give it no consider:J.tion. 

1rours very truly, 
J . M. SHEETS, 
Attorney General. 

WHOI~"ESALE DRUGGISTS ARE REQUIRED '1'0 PAl{ THE DOW TAX; 

COTiUMBUS, Osro, November 13th, 1902. 

H01~. W. D. G-wilbe?·t, A11Clitor of .State, Columbus, Ohi<>. 

DEAlt Slit:-Your Jetter of this date received, containing the inquiry-;-".whether 
cir not wholesale druggists, who at the same t ime are wholesale liquor dealers, selling 
said liquor only to retail druggists who sell only l\pon preseription, issued in good 
faith by a reputable physician, in active practiee, etc., as defined in Section 4364·15 
R. S., ca.n be legally exempted from payment of the Dow Tax.'~ ' 

I n a~swer thereto I would say, t he mere fact that one is a wholesal e druggist, and 
at tbe same time a, wholesale liquor dealer, cannot exempt him f rom the operation of 
t be Dow Law, and from the ymyment of t bo Dow 'l'a.x therein required, even tliough 
he nhould only sell intoxicating liquors to retail qruggists. Sueh sale is plainly con· 
t emplated by said act · to inclucle such persons within its operation. Any other con· 
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struction given .tlu:i same wouM but ch:=mge wholesale liquor dealers ,into wholesale 
druggists to escape its operation. 

. Very truly, 
J . M. SHEETS, 
Atto111ey General. 

LEGALI'l'Y OP PROCEEDINGS UNDER Sl~C'.riON 3067, REYISED S'fATUTES. 

COLUl\fllUS; OHIO, November 13th, 1902. 

Colonel H cm·y ]1:£. 'l'a1Jl01·, Ass 't. L1 rl.i'!,tant-Gene·ml, Colit1nbt,s, 0 h-io. 

·DEAR Sm:-The communication of Alexa1J.fier· Rohertson, Captaitt of Company 
A., Seve11th 'Infantry, Ohio National Guard, beai·ing date, October 29, 1902, together 
with enclosure referred by you to this office by endorsement under date of November 
'7th, 1902, in regard to cc,.tain pt•oceeclinge under Section 3067 of tl1e Revised Statutes 
of Ohio, has been l'~ceivccl and corisirlerecl. · · 

Hemy 0. Shirer, a pl'.ivate of Comptmy A., Seventh Regiment, Ohio National 
Guard, :for non-att(mdHncc at drill was ar1;estecl by the chief of police of Zanesville, 
Ohio. Snch arrest was made upon the snpposecl authority conferred on such officer 
by Section 3067, Revised Statutes of this State; pmsuant to a written authority or 
wal'l'ant delivered to him by Captain Robertson of said Company A., wl1ich warrant, 
notice or authority is enclosed in the letter referred to' this department. 

Upon appljcation to the probnt.e comt of i\tuski.ngmn Cou~ty,' by writ Qf habeas 
coqms, Shirer was clischarged :from custody upon t.he ground that tho '\\·arrant npou 
which tl1e arrest was m>lde was :insufficient. An inspection of the aitthority or wana.ut 
given by Captain J~obcrtson to the chief of police, does not disclose the llnttu·e of th.e 
\'iolation charged, nor in fact, that any o:O'en~>e witl1in the section has 'Qeeu committecl 
at all. Such warnmt or authority therefore, could, tmclei· i10 cil·ctunstances, be set up 
as a prevailing practical defense against the proceccli.ng in habeas corpus, or be any 
protection to · the officer making the arrest. 

Grave {loubts· may exist whether these provisions of Section 30<37_ are applicable 
to the Nat..ioJ1a1 Guru:d when not in aCtive service, in as much as the ultimate jttdgment 
to he rendered in the matter may t>xtcnd only to a fine, or a clisliottorable iliscbarge 
fi·om the Guard. · So tlutt, without at this time iutim:'l.ting that the law .may 11pt be 1 

enforced in ~t proper manner and in a proper case, I would suggest that. in the future, 
in cases siniilar to thi·s, (when the Guard is not in active se1·vicc), that some definite 
charge or complaint should he madfl upon wl1ich to predicate the issuing of the author· 
ity or warrant referred to in the stati1te. And that the wan·aut or authority itself 
shoulc1 describe with reasonable .ce1·tainty, the violation Complained_ of, SO that in case 
of inquiry \lpon habeas corpus, the officer who has the custocly of the pl'isone1· may 
exhibit to· the conrt a wan·ant or authority, which shall inform both the prisoner ancl 
the court of the nature o.f the charge made. · 

Very l'espectfully, 
GEORGE H .. JONES; 

Assistant Attorney Ocn,eral. 

POWERS 01!' COUNC1J!S OF ADMINIS'fRATION OP OHIO 
N.aTION.A.I:, GUARD. 

CoLt'liiBUS, Orno, Nov. i4th, 1902. 

;To the AdJt,tan·t-Gencml of Ohi;, Col~c.mbtts, Ohio. 

SIR:-The commnu.icatiott addressed to yon by William E. Bundy, Colonel of the 
First Infantry Regiment, Ohio Na.tior~al. Ottard of Dayton, elate Nov<'-mber ,12, 1902, 
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iogeth~r with .schedule of fin~s, etc., adopwcl' by the council' ~f administ1·ation of the 
.l!'i.rst Infantry Regiment, has been referred to this ~epartment . 

. I have to say that the po1vers . of snch councils of aihninistration, in so far as 
determining the' amounts that shall be collected as dues and as fines, are contained in 
subdivision No. 7 {lf Section 540 of the Regulations for the Ohio National, Guard. 
Sucp. subdivison is in the following words : 

"7. To determine the ~~mounts that shall be collected as dues 
·and as fines J.or absence withont proper excuse from drill, parade, 
encampments or other cluty. '' 

. It will be observecl that. there appears no authority by which the councils of ad­
ministration may deterinine that punishment by in1prisonment may be inflicted in the 
alte~·native, or be superadclcd to a fine; Section 3067, Revised Statutes of Ohio, pro­
;vides that <lues am1 fines inflicted m.ay be deducted from any pay due the delinquent. 
Section 3068, Revised Statutes, provides how fine~ shall otherwise be collected, and 
in neither section is impl'isom:iteut made a part of tlte penalty. , · 

· In ad<lition to what has been said. it appears that the autho1·ity confened-upon 
councils of ndministration to dete1min.e the amounts of fines to be collected, is con· 
fined to (m,ses of absence without proper excuse from drill, parade, encampments 01· 

other <luty. Section 535 of the Regulations of the Ohio National Guard, provides 
generally that the coutlcils of administration have authority to conduct the civil 
affairs of their Command,' but such general clause cloes not extend the limitations 
prescribecl in subdivision 7, upon the subject-matter of fines. . . 

' I the1·efore conclude thstt in so fai· as tlie council of administration is concerned 
in detexmining amounts to be collected as fines, it must confine itself to :fixing the 
amo1mts, and is riot authorizecl to pi·ovicle imprisonment, either as ari alternative or 
conjunctive punishment. 

I herewith t·etnrn papers submitted. 
Very ·respectfully, 

GEORGE H . JONES, . 

Assistant Attomey General. 

AS TO WHETHER .THE COLE LAW CAN OPERATE 'fO REQUIRE COM­
PANIES CQnHNG UNDER ITS PROVISIONS, TO PAY EXCISE TAX ON 
GROSS RECEIPTS :L~OR THE YEAR BEGINNING MAY 1st, 1901 OR ONLY 
AFTER 'l'HE :PASSAGE O:E: THE ACT, APRIL 15, 1901. 

Coi.UMl3US, OHIO, Novembex 18th, 1902. 

Hon. W. D. Guilbert, A1H1.itor of State, Golwrnbus, Ohio. 

DEAR StR: - I am in receipt of yout·s of recent elate, in which you seek an opinion 
from me as to whether the Act passed April 15th, 1902, known as the Cole Law, re· · 
qui l'ing ccxtain classes of corpo1·ations to pay into the State treasury in the mouth of 
Novembe1· each year an annual ex0ise tax equal to 1 per cent. of their gross receipts 
foi· the year previous, ending on the 31st cl:J.y of 'M:ay, can opexate to require such 
"oinpanies to pay th~ 1 pe1· cent. excise tax on their gross receipts for the year begin­
ning May 1st,·1901. !ind ending 1\!lay 1st, 1902, or wltether the tax for the year 190£ 
is limited to the 1 per <!ent of their gross receipts earned from and after the 15th of 
April, 1902, date of the paF:sage o'f the Act, to tlte 1st day of M;i~>y. 

In order to detCJ·mine these questions the nature of the ta){ levied and colleete<l, 
must be inquired into. It is not a tax leyiecl ancl collected on the preceding year 's 
gross Yeceipts, as such, for if it werr. it would be a property tax and not being uni: 
form with other property tax would be unconstitutional. The gross receipts of tl}e 
p1'ececling year, . is merely the yat·d stick by which the taxes are measured, as the 
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capital stock of ·certain other classes of col'porations, is the yanl stick by which the 
excise tax required to be paid by such companies, is measured. The tax requiJ:ed to 
be paid under the 0ole Bi1l is an excise cl1arged, and collected for the privilege of 
contin1ting to exercise the franchise of a corporation not for the previous exe~cise of 
the franchise. Should any company on or before the 1st clay of May have deciderl 
to surrender its corporate franchise, it might have done so. In that event no exciee 
tax would be due from it. But, not having done so it is required to pay ' the excise 
t.a..x named in the Cole Bill, which is mea.'Jm·e<l by the gross receipts of ·the preceding 
year. 

In the case of Southern ·Gum Company against I,aylin, decided by the Supreme 
Court of Ohio just previous to its summer acljoumment, it was sought to recover back 
the excise tax paid by that Company of 1-10 of 1 per cent. based on its capital stock, 
on the ground 'that the Act under the provisions of which it was paid, was unconsti· 
tutional, and that it was retroactive in effect. The Court held that the Act was 
constit.utional, that the tax coulcl not be recovered back, and that it was taxing the 
privilege o'f cont.imring the exexcise of its franchise as a corporation. The principle 
involvep and decided in that case, in my opinion, is deCisive of the questions under 
consideration. Hence it is my opinion that you shoulcl charge and collect an excise 
tax from the corporations named iu the Cole Bill, a sum equal to 1 per cent of th_e 
gross receipt~ of these companies, fol' the year beginning May 1st, 19ill, and cmling 
May 1st, 1902. 

Yours ve1·y truly, 
J . M. SHEETS, 
Attomey Genel'al. 

.THE BUSINESS OF A SAVINGS AKD LO~\N ASSOCIATION AND A SAll'E 
DEPOSIT AND 'l'RUST OOM.PANY MAY BE CONDUCTED BY A 

SINGLE CORPORATION . . 

CoLUMBUS, OHIO, Nov, 19th, 1902. 

Hon. Lewis C. Laylin, Sec1·eta,·y of State, Colu·mbu.s, Ohio. 

DEAR Sm:-Your inquiry of October 23rd, 1902, whether, under existing laws H 

savings an<l loan association ancl a safe deposit an<l trust company may be incorpor­
ated under one e.harter, eithcJ; by original a r ticles of incorporation, or by amendment, 
is before m,e. . 

On February 18, 1901, this office, in an opinion found upon pages 49 to 53 of tl1e 
Report o1' the Attorney General for 1901, concluded, for reasons therein fully stated 
that a comparison of the statutes, Sections 3797 to 3821, inclusive, relating to saving~ 
and loan associations, with Sections 383la to 382lg, inclusive, relating to safe 'cleposit 

' and trust companit\S, disclose that the functions of the respective class of companies 
were so clissimila.r, that in the !l.bsence of a provision of statute allowing one corpor­
ation to transact both kinds of business referred to, i t should be taken to be the i~teut 
of t.he Legislat.ure, that a single corporation .may not be chartered to exercise the 
functions and powers, both of a savings and loan association, and of a safe cleposip 
and trust company. 

From tilne to time, since this office passed upon the question submitted, the 
Legislature, has sought to speci:6cally confer upon savings an<llo::tn associations, power 
to engage in the business of a safe deposit and trust company, but such enactments, 
bein'g in ~uch form as ~o contravene the Constitution of the State, served no purpose, 
.other than to indicate that in the minds o:f tlw Legislature, the two classes of business 
·are not irrelative.· · 

On :M:ay lOth, 1902,· (95 0 . L., p. 53l), ,the Legislature of this state passed an act 
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cnt itlect '' A.n act to autho:·ize the con~olidat.iou of savings am1 loai1 associations with 
safe deposit and trust companies in certain ~ases.'' Section 1 of said act authori:~:(;s 
tl1e consolidation of. such companies under the contlitions therein Jlamed. Sectio11 2 
provides that the· p1·ocee<lings in consolidation shall be the same as those providec1 
in Section 3381 of: the RevisGd Statt.ttcs, relating to the consolidation o£ rai.ll'oaJ 
companies. SectiOll 3 of said act provides that when such agreement of consolidation 
is macle'anc1 pel'fected, :mel the same or a .copy the1·cof i's filed with the .Secret\u·y· o:f 
Stat.e, tlw several com1)anies, parties thereto, shall be l1eld and taken to be one com­
pany, possessing all the rights, privileges, powors and franchises of said several colll- · 
pauies, but subject to all and singular, the provisions of law relating; to the different 
branches of tlHl business of such now comp:my,, the same as thopgh conducte<l hy 
separate c-ompanies. · 

·By this act the Legislature res[)onsibly det~larec1 that the kinds of bnsiness 
j•efen-ed to might properly a1id legally he trausactctl by a single incorporated <'Ollt­

:pally, and in ~lle act provides for the consolidation of any t~vo of the respective exist­
ing companies into Olte. · Conceding the vailtlity of this act, one o:f the following con·· . 
eltt:>ions must logically and legally follow : either :fi.rst, that the only mot1e by which n : 
company may be authoritatively fonne~1 to c1o both kinds of business is by consoH- . 
(lation, tlms contemplating the pre-existence of t"·o companies, a saving-s ancl loan at<;­
sociation a11r.1 a safe. deposit and tl'llSt' company, reac1y and willing to consolidate, ot· 
second, that it is the T..egislative intent that a single ~orporation may transact lnth 
kinds of business, and the act in question is merely to provide a means by which ex­
isting companies of the respect ive kinds may consolidate into one corporation, and 
that the policy of this stat~ is to treat the claslles of business referrecl to as similar 
and l'ela.tive, . . 

If it is admitted that one corr:oration may clo· these two kinds of business at al l, 
it woulc1 seem to follow irresistibly that the pmposes of a savings and loan a!lsociaticm 
!mel a safe dl~posit and tn1st Mmpany, may luwfnlly be provided for in o1·iginal :.~.rtic.Jes, 
because what may be (lone hl<lirect ly, nattu·ally, may be clono .c1irectly. And if snch 
incorporation nmy be made by original ::u:ticles, then uncler Section 3238a, R. S., a 
savings anc1 loan associat.iou may !:<0 amend its articles as to include the purpose of 
doh1g a safe c1cposit and trust company; and in all cases, a company so incorpOl'~\t•~d, 
shall be held ancl taken to possess all t:lle rights, pl'.ivileges, powera and franchises of a. 
savings and loan association, a11(l :i safe depo::.'it ·aucl irust company, and ·sub.ieet to all 
ancl singul!l,l', the provisions of Jaw relating to the c1ifforent. branches of the businos~'. 
the same as though conducted by a separate company. · · 

V cry respectfully,· 
GI':ORGE H. JONES, 

Assistant Attomey General. 

AS •ro WHO MAY BE EXCUSim l!'ROl\I DEN'rAL EXA11INA.'riONS. 

COLUMBUS, OHIO, November 21st, 190;?. 

D?·. rr. C.' B?·own, Colum1nts,. Ohio. 

DEAR Silt: -I am hi receipt of: yotu· inquiry, seeking an opinion f rom me as t~ 
whether the Board of Dent~tl Examinet·s may excuse f1·om examination a p~rson wh'> 
has been_ actively engagccl in the .J?l'l1.Ctice of c1entistry, fron1 and after January h:t, 
1893,. although such person may not haYe been a ' 'Proprietor'' of a dental office dnr­
ing the time named. 

The Act of Aw·il 29th, 1902, providing for the examination of persons desiring 
to practice the -profession of dentistry, pl·ovides that the Bom·c1 of Dental Examiners 
shall excuse from examin~tion ' ' any person· or aU persons who are or have been, ~he 
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proprietor or proprietors .of a clental office,. or place of pedomling dental work in this 
State, continuously since .Jnnitary lst., 18!1:>.. " · . · 

The-provisions of the Act, in exempting certain personsf1'om examination <:~n he 
upheld ouly under tho theory . that p(~rsons \'xemptetl by reason of long ell:perience 
have became proficient in their · profession, hence do not need the test of a!~ 'examin­
ation. A person act.ivety engaged in t,hepractice of dentistry from· ancl after J!umary 
1st. 1893, would <;Crtainly be as fully competent to prMtice. the profession as thO].Igh 

. he ·were the "propril.'tor" of. a dental ofl1ce for the same pel·iod, ancl should .come 
uncler the same rule of exemption. 

Very truly yours, 
J . ~L SHE~·.rs, 
Attorney Gener".l. 

/ 

.<N REGARD TO PREPARA'l'JON AND ALLOWANCE OF BILLS OF EXUEI'· 
TION IN CASl!~S DECI0.8D SINCE: OCT. 22. 

· Cor,u:~<mus, Omo, December 2, 190~. 

Robert Thompso1t, P ·rosecu.t·ing · Ll.t't'1!-, CM"rollton, Ohio. 

DEAR S.m.: -I am in receipt of your letter of November 26th, in which you <'~ll 
my attention to tlu) apparent inconsistency in the law relating to the preparation and 

· ::t.ll~wance of' bills of exception, as pa-ssed by the Legislature at its extraonliuary ses­
sion, and in ~vhiclt you ask my O})inion as to the proper methocl to be followed in orde1· 
to pl'nctu·e a · bill of exceptions in cn.ses decided by the t1·ial courts since this act 
·wa<J passed. 

Sect.ion 1 of this act amcndl'l Sections 5301 ancl 5302 R. S. Section 2, repeals the 
origiual. Sections 5301 and 5302, and pi·ovides that "'l'his act shall be held to apply, 
<tftCl· J ~nua1-y 1, 1903, to all pl!mling actions." Section 3, pl'Ovicles, "This act sluill 
take effect ancl be in force, from and after its passagP.' ' · 

tt is e\•ident that the .T.egislatme was laboring tmder tho erroneous impression , 
t hat tl1e·preparation am1. 11llowance of bills of exception rolate to the 1:emecly, and that 
under the provisi.oi•s of Section 79, R. S., an amenclment of the statutes relating to 
this ·subject wonlcl have no ::~.pplication to pending al!tions, unless expressly so stated 
in the act, l1ence uncl\'rtook to make the act apply to c..<tses -pending after .T anuary 
1, 1903. . . 

It has been :firmly established, however, l'Y !'epcatecl dee.isions of the Supreme 
Court, that the preparation, settlement and allowance of a bill of exception, in 110 
manner relates to tho remedy; and .that the bill ·of exception m11St be preparecl, settled_ 
and allowed according to the provisions of · the law in force 11t tl1e tirne of .. · the reu· 
clition of the jlldgment by the t rial J~O\ll't. Young v. Shalleu~erge1·, 53, 0. S., 29l; 
Baker v. City of Lm1castcr, 1)3, 0. S., 671; K1·eamer v. Ma:rtin, 53, 0. S ., 672; Griffeth 
v. nfmphy, 54, 0. S., 613, mlCl ShE'etz v. Sbuberty, 54, 0 . S., 632. 

Heucu it clearly follows that the anienclmcnt of the statute relating to tho pro· · 
paration and allowance of bills of exception, applies to all cases pending at the tirrc 
it goes into operation, which, by tl10 provisions of Section 3 of the act, was on tho 
date of i ts passage, towit, October 22nrl. · · 

The act in ,westion shotlld be cot1strued as though the provision ''this act sl•~.U be 
held to ·apP.ly, a-fter Jantlll-l'J 1, 1.903, to all pending cnses" were entirely eliminate!! . 
.!!'or this provision merely declares ·~that was the law aJready. It does not seek ·'to 
post.pono the operation of the act tmtil January lst., In order to work such a result, 
it should ·lmve reaiJ., "This :>,ct shall not apply to pending cases until after' .Janum-y 
1, 1903.'' . 

It is therefore my opinion tl•at you woulcl be safe in following tho law as it now 
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stands, in the prepamtion, settlement and allowance of bills of exception in any cases 
decicled since tlie '32nd day of October. . . · 

It would seem to me, howeve1·, that professional cour.tesy on the part of oppos1 te 
counsel should permit you to comply both with the law a.S it existed prior to the 
amendment refclTed to, ancl also with the law as amencled. A journal entry showing 
the allowance of a bill of exceptions would clo no harm, even though it be unnecessary. 

' Very ·truly yours, 
J. M. SHEETS, 

Attorney General. 

•'rH:m 'rREASUREI{ AND AUDITOR ARm ENTI'rLED TO '!'HE FIVE PER CEN'l'. 
PROVID'ED, ON COLLEC'fiNG DELINQUEN'r PERSONAL TAXES. 

Cor,UMBUS, OHIO, Dec. 9th, 190:::. 

H1111tte.· S . ..d.?"1l!Stmng, P1·o.~ • . tJ.tt'1!·, St. Clai1·sville, Ohio. 

l\'fy DEAR Sm:-Yom·s o£ De0. Rth, at lumd. 
· Xou inquire whether, in my opinion, under the provisions of Section 1069, R S., 

as amended in 95th, Ohio Laws, page ~74, the county auditor is entitled to fees on: 
personal taxes collected on the delinqnent personal duplicate, pl"ovided for in Section 
2855, R. S. ; a:lso, whether the connty treasurer. is entitled to five per cent. for collect­
ing taxes on the delinquent personal cluplicate. 

, In answer to your first inqniry, I beg leave to state that in my opinion the auui­
tor is entitled to five per cent. on such collections. The ' ' grand duplicate'' of the 
county, as I understand the meaning of that term, refers to the entire duplicate of all 
the taxable property of the county. That woulc1 include delinquent taxes as well ns 
those that were not delinqnPnt. I can. see n~ l'eason fol' a distinction between taxes 
on the c1elinquent duplicate, and taxes on the regular duplicate. They al"e all part and 
parcel of the ''grand duplicate' ' of the county. 

As to the second inquiry, I am also of the opinion that the treasurer is entitled to 
the ·five per cent: By the provisions o£ Section 2855, .R. S., the auditor must mak\3 a 
clelinquent duplicate of personal taxes immediately after the August settlement, an<l 
add ten per cent. penalty thereto, and deliver the same to the county treasurer, wh:> 
is required to collect the same by any means authorized by law, ancl for his services 
he is entitled to five per cent. Henr.e I am of the opinion, whether these taxes are 

· voluntarily paid, or whether he proceeds by clistress, action, rule of court, or special 
effort in any other dire~.tion, he is equally entitlecl to five per cent. 

I am awal"e of the decision of the Court in the case of Hunter v. Borell, 51, 0 . $., . 
· 320. ~rhe provision there is sontewhat aifJ'erent from the provisions of Section 28513, 
R. S. Uncle1~ 'the provisions of Section 1094, R. S., the treasurer is required to J..ll"O· 

ceed to collect '·by dietress or otherwise", the taxes due, together with five per cent. 
penalty, ''which penalty sha.ll he for the use of the treasurer as compensation for such 
collection." "By distress Ol" otherwise", mea,ns by distress or some other active 
methocl pointed out by la·w, calculatecl to enforce payment. It means moue than stand­
ing behind the counter and receiving the money. For that the treasurer is given a 
regular. per ceut. .Hence -the tlecision of the court in that case, that where the 
treasurer merely stood behind the counter ancl took the taxes upon clelinquent propert.y 
·after the 20th, of December, be was not entitled to the five per CE)nt. penalty. 

In the case of delinquent personal taxes, it .is somewhat different. Here an P.xtra 
duplica.te is made up. of the clelinq1.1ent personal taxes, on which ten· pe1· cent. penalty 
is acldecl. This duplicate is placed in the hanc1s of the treasurer, who is I"equirecl at a 
time other than. the usual timo fo1· receivi11g taxes, to. proceecl ''by any of the mea.ns 
provided by law", to · collect the t!IJCes, anc1 for this collection he is entitled to five 
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per cent. ' ' One of the means provided by law ' ' is standing behind the counter and 
receiVing the taxes due on this delinquent duplicate. 

Very truly, 
J . M. SHEETS, 
Attorn~y Gen!lra.l. 

COMPENSATION OF A CORONER MUST BE COMPUTED AND ALLOWED BY 
THE COUNTY COMMISSIONERS. 

COLUMBUS, OHIO, Dec. 8th, 1902. 

U. S. ilfat·w,l, P···osec~ttinf! '.&ttorney, Dayton, Ohio. 

DEAR Sm:-I am in receipt o.f your con1munieation in which you seek an opinion 
from me as to whether the fees due a count.y coroner are "claims against the county", 
which must he allowed by the county commissioners before the auditor is authorized 
to issue his wauant on the county treasure1· for the amount due; also, whether, under 
the head of ''necessary writings''. ·for which the coroner is entitled to 1·eceiyc ten 
cents per one hundred words, be has a rigllt to include such as subpoenas, description 
of bo<ly, inventory of property fouii<l on body, notice to l'ela'tives, results of post­
mol'tem ezamination, etc., etc. 

I beg to state in '3.nswer to the flrst inquiry, that I am clearly of the opinion that 
such claims must be allo,ved by the c_ommissioners before they can be paid. Se'ttion 
894, R. S., provides: 

"No claims against the county shall be paid otherwise than. upon 
the allowance o.f the county commissioners, upon the warrant of the 
.:ounty auditor, except in those cases in which the amount due is 
:fixed by' law, Ol' is authorized to be fixed by sonic other . perf!on 

· or tribunal.'' 

The amount of fees clue a coroner is not tixe<l by ''some other person or tr!,­
bunal '', nor is the amount of compensation d 11C a r.oroner fixed by law. The rate . 
of compeusat~on due is fixed by law, but not the amo1tnt. The amount due pepend~ 
upon the number •>f bodies viewed, the distance traveled and the number of words 
''vritten. Wl1en t}lCse facts are brought to the knowledge of the commissionel'S, they 
are then able to conipute the amount due the coroner. 

I ·can hardly conceive a case that comes more clearly within the provisions of 
Section 894 requiring the claim to be allowed by the commissioners, than that of the 
amom~t of compensation due the coroner. Indeed, an occasion might arise where the 
commissioners mnst pass npon the question as to whether there is any right to ~n 
allowance. 'l'hc coroner is not entitled to hold an inquest over every dead body. It is 
only where bodies have been found clead under a suspicion that they may have died 

. by violence. It would lmrtlly be claimed. that the coroner could' hold an inquest over 
the dead bo!ly of a person· whose death resulted from an ordinary case of typhoid 
fever. Hence,' the .commissioners must pass .not only upon the amount of compensation 
due, but whether there is a right to any compensation, l;lefore a warrant can be issnt:J 
for thb amount claimed. 

In answer fo the second inquiry, I am equally clear that the' coroner is entitled. 
to charge and receive ten cents per one hundred worcls for ·all such wl·itings as are 
name<l in tbe inquiry-indeed, for all writings reasonably necessary in order to per­
form fully and completely all the duties enjoined upon him by law. Section I~a9, 

· R. S., provides that he sha 11 receive ten cents per ono hunclre.;L words ''for drawing all 
necessary writings and return thereof." This sfa.tute means just what it says. Just 
what wxitings would be rea: onably necessary in order to perform fully and completely 
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· his ~1uties~ could not always be forseen by the Legislatlll·e, hence the 'general prpvis10n 
above quoted: · 

Very t'ruly, . 
J . M . SHEETS, 
Attomey Genera!. 

HAS THE BOARD OF TR.USTEES QF THE OHW HOSPI'l'AL FOR EPI LEP­
'l'ICS 'l'HE POWER. TO APPOINT· AN ADVlSOiiY BOARD AND 

PAY···rJ-IEIR 1~\XPENSES, E'.rU. 

COLUMlllJS,, OHIO, DecemJ?or .9th, 190:!. 
Dl'. H . P. Oleuwche·r, Gallipolis, 'Ohio. 

DEAR. . Sln.: :-I am i n r!'oeipt of yonr commm1icati.on from 'the Trustees of the 
Ol~io ~fos!:'ital :f.or EpilopticQ, in which juquiry is made as to whether, in my opi•Tion, 
the 'Board of Tmstees can lmvfnl!y appoint an aclvisory meclical board of from 8 to 10 
physici:nis, Io·catecl throughout the differo11t parts ·of the State, whose duty shall :~on­
sist in consulting and advising with the meuical staff at the iustitutio11, eitl1er by cor­
respondence. or by personal visits at tho institution; also whether the B.oarcl of 
'l'rustees would be authorized to }11\Y t:ho personal e:xpenses of this advisory boatel or1t 
of either the salary or oxpense fun(! or tho institution. 

Section 751-2, B,, S ., authori:tes the ·rr1!stees c,:f t ho Ohio Hospital for Epileptics 
to ' f Provicle su~h ndrninistrntiv~ force and mei!ical skill, as in thei r opini011; . thu best 
5ntel·csts of the institution may require, auc1 shall condnct tho hospi tal in aceorchnre · 
with 'the laws in fon~e relating to other in~titutions of the State, so far as the same 
may be applicable. " . 1 

The u meilical skill " authorized to he elllJ!loyecl must, of eom·se, be similar to 
that"employe<l iu other benevolent institutions of tho State and this hospital mu$t lJe 
conducted ''in aceorclance with the la\Ys in force regt.1Jating other benevolent iusti· 
tntions. ' ' · · · · 

In determining what ' ' mecl!cal. s!:ill. ' ? ·may be o'mployecl, we are materially aiLled 
· by a1i ·examination of the vm·iom; provisim1s of the statute providing compensation for 
the different officet·s and employes ,,f the several benevolent institutious of the Staf:e. 

~1efcreuce to these statute~' will disclose provisions for salaries of physicians and 
assistant physi<'iUllS-iTI<lOecl for almost OVery employe fl'Olll SUp?rintenclent~ to seam­
stresses, but no sal!lJ'Y :fo1· a member of an ' ' aclvi.soxy mccli~al board' '· If au aelvisor:r 
board· of physicians can be a.ppointr.cl and their e:-:ponses provided fo1', it follo'11's1 

that a salm-y may also be proviclcrl fo;r the members o£ this boaxcl. If au aclviso;-y 
.. mett1Cal board may be created ancl 8 or 10 physicia11s appointed to that· board, there is 

no reaso1i why tl!e board can not be increased to 18 or 20, or any other munbe1·, that 
the t1·ustees may eonclucle ·actv.isnbl<>. ·I£ the Boarcl of 1'l'ustees of the Ohio Hospital 
fol' J~pilepties may 'have au advisory b'oan1 of physicians so may every other b<'JJeY­
olent ·institution of the State and the trustet<s ma)• increase these boards to auy mnn­
ber ti1cy see fit, aut1, as already' suggcstecl, if they arc authorized to pay tlw perser11ai 
expenses of these adv.isory boards, they are o~nally author ized to provide a s~1.Jary 

for members of this boanl. 
rt can thus be seen what might follow from holding that such power lay' within 

the breast ·of the tr•.1 stees. · 
, ·r clo not intend, in the le?.st, to t·ef!c.ct uf.lon the integrity of the present boaril of 
·Trustees fot· I thin!; I cnn fully appreciate the integrity of these gentlemen and their 
great r)esire for the success of the im:titntion whose affairs they are C.'lollecl upon t.o 
manage. It is not a question as to what 'might be desirable but it is a question 
~\s to power. 

While the present boarc~, no <lou bt, would. exercise great care ancl n~t abuse . such 
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powl'e, if it wel'l' found t" exis!·, but the· p~·esent members eaunot remain· as t~·ustees 
forever. T!w personnel o£ the board musl: cltange sooner or· lat.er. The successors 
might not be aduated by the sanH~ l:l.udal>le motives, and the institution might soon 
be loaded down wi th a corps of employes whose expenses aucl compensation, if alloweil, 
woul<t absorb its 'resou.rccs. 

What is said of the hospital fm· epilept.ie:s wouW apply with equal ~orce, to ev~ry 
other henevolent .:iristitution of t11e State. 'fills consideration makes it clear to me, 
that it was nevor the pmpo~e of the Legislature to grant such unrestricted powers to 

·the trusteE>.s of any institntion. . 
I£ your board. of trust.ees is clearly of t.he opinion that an advisory medical bom·ii 

is needed, it wonlcl be bet.tcr to present the matter to the next Legislatme for act,ion, 
than to g-ive a do11btful construction of the !'tatnte in favor of existing authority. 

Very trnly yoms, 
.J'. l\•I. SHEETS, 

Attorney General. . . 

AS 'fO WHETIUm ·A .BOA'l' OWNED AND REGIS'l'J!]H.ED IN PENN. AND 
0I:I;,U'{TE.Rl!:D .BY OfflO 1''lSHE.RMEN, IS LIABLE FOR 

1'0N'~AGJ~ 'l'.AX. 

Cor.ulVrsus, Onro, December llth, 1902. 

Stc1te F<sh & Game Con~mission, Colmnli·us~ Ohio. 

GEN'rLE~lEN' : -Answoriug your question of the lOth i11st., as to whether "a boat. 
6\\'ncd 'and rngistet·ea frolU Petwsylvnnia port, bt\t chartered or lE:'ase<l by Ohio fisher· 
men, is liablo for tonnage tax as pmvidecl in Section ·6963-6, R. S", 'L would say thv.t 
by an exantination of tlrat section ancl the preceding sections, it is appa1·ent that tbe 
restrictions f:outainecl ill tire above sect.ioit operates upon "persons, firms, or corp or· 
a.tions'' ancl not npon vessels of one clmra('ter or another employed or owned by them 
in theh· bnsinc<Js of fishing. 'l'he section provi<lcs that for each boa.t registered under 
tire laws of the United States, used for the pwpose.s define<l in that section, there mtr!lt 
be paid the' sum of $10.00 for each net ton ~paeity of each boat, and for those uot so 

. registered, the sun!. of $16.00. 

So tl1at from t11e COllSiderati'ln of these sec'tions, it is a.pparMt, that the mere 
fact tl1at the boat may be oW11ecl o1· registered :from a Pennsylva:ri:ia po1·t, <loes not < 

exempt ·it in at1y wa.y from t.ho ope1·ation of that statute, if 11sed for' the purpor;e>J 
ther~in mentionef1. 

Very truly yours, 
J'. M. SHEE'rS, 

Attorney Genorai. 

PENALTY FOR -VIOLATING A LOCAL OPTION OitDli~ANQE. 

Gor.u11-mus, Omo, December 17th, 1902 

F. JV. Woocl.s, p,·osecutin{l Ll.tt01'ney, .Medina, Ohio. 

DEAR Sm: - Yours of Dt!cember 1()th at· hani! ancl contents notecl. 'l'he law as it 
stood before the enactment of t.he .Beal .Law, r.rcsc1~bed no penalty '£or any person 
viohtLiug a local option or.dinance. 'l'hat penalty was always preseribccl by the ordi­
nance itsel.i. Befo1;e a l>erson can be g1.1ilty of an infraction of the Beal Law thoro 
must have been a Iocal option election and it mnst have been cm·riecl on in the man­
uer prescl'ibecl in the Beal Law. Hence it is clear that a p<n·sol~ cau not be gtlilty ol 
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an: infraction of th& Beal IJa.w because he is gnilty of an infraction of an ordinance 
providing_for prohibition of the sale of ii1toxicating liquol's, enacted under the pro· 
visi~rns of ·the. law aa it existed pl'ior to the passage _of the Beal La.w. 

Very truly yours, 
J, M. SHEETS, 
Attorney General. 

AU'l'HORI'rY OF COUNTY CO~IMISSIONJ!JRS TO CO:;\:J:PEL THE OPENING 
OF A COUNTY ROAD. 

COLUMBUS, OHIO, December 17th, 1902 

W> E. Weygand; P1·osecuting Attorney, Wooste1·, Ohio. 

DEAR Sm: - Yours of Deceml;>er 11th came ch1ly to band, and owing t o press of 
{ltlter busineEs, I could not give it immediate attention, and indeed, I answer yon now 
without h9,Ying given the matter as extended an examination as I should like to give 
H.. But other things are crowdil1g upon me so that I must dispose of it . 

. If the county road, of which you speak,. in yotlr letter, was .established umler 
the pl'OVisions of Chapte1· 2, Title 7 of the Revised.Statutes, I am unable to find any 
express authority by which the commissioners can compel the road in the municipality 
s,poken of to be opened. The law was quite ·imperfect llpon that subject up \mtil the 
year' 3892, at which time' the Legislature provided (89 0. L. 126) that such rotub 
should be opened by the commissioners by contract. This remained tho law until 
AprH 14th, 1811~, at wbich time Section 4650 R S. was amended so as to ta.ke out that 
provision and l\lave it as it now .l'eack The trustees are orderefl to open the :.;oad but 
the la.w gives no machinery by which it can be opened. 'l'here is no road supervisor 
who has any _jurisdiction within the limits of the municipality. As the t·oad was 
located by the ~ounty commissioners the mtmicipality is under no obligations to open 
it i Section 27 47 having no application to this particular case. 

A m~nicipality, as y0u are aware, is unde1: no obligations to take the respon· 
sibility of maintaining a street u11less properly declicatecl, or uniess it voluntarily 
takes upon;itself the obligatio,n. · 

If th.e particular roa(l in question hatl been established 1mder the provisions of 
Chapter 6 or 7, 'l'itle 7, R. S., then the commissioner~, of C0Ul'SC1 would. have the 
power in the manner pointed out in these chaptet·s, to. open the 'roac1. I understand, 
however, from your letter, that this is not the case. 

The question has arisen in my mind, whether the commissioners having the power. 
t<J C!ltablish a road, would not have the inherent power to open it and pay the expense 
oi1t of the l'oad fund of the county. I am indined to think they would, but have not 
been able in the limited time I have hac1 to examine these questions to satisfy myself 
oi1 the subject. · · ' 

Very truly yours, 
J . M. SHEETS, 
Attorney General. 

REBATE TO PERSONS DEALlNG IN INTOXICATING LIQUORS. 

<;:JOLUl'l1llUS, OHIO, December 22, 19.02. 

J olm W. Zubm·, 1'·rosec1,ting Att 'y., Pauldi1tg, Ohio. 

DEAlt SIR:-Yours of December 19th came duly to hand. The question presented 
by your letter is whether, where a person dealing in intoxicating liq\1ors, after he has 
J.l;lfidl! a secon<1 payment, uncler Section 4364.-lJ, and desires to discontinue Ue lv.Js· 
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iness,. in giving him a rebate, the County: Treasure!' must consider the whole p:l.yment 
of ·$350, and·return to him the unearned tax o~ mus~ he keep out at least $50 of the 
last payment. · 

It is my opinion, that he·must return to him such proportion of the tax as has 
110t been earned. That is, the tax to be returned is to the whole tax as the remainder 
of the year in which he is not· engaged in the business is io the whole year. The whole 
$350 becomes an obligation at the beginni~g of the tax year and becomes a Hen upov 
the premises in which the business is carried on, at that time. The division of the 
poy~nent into two installments, is for the convenience of the person engaged in the 
business. Section 4364-ll provides that when a person ceases to engage in .the bu.;· 
iness before the end 'of. the year, the County Auditor shall issue to such person a re­
funding order ''for the proportionate amount of said assessment except that it sllftll 
be in no case less than $50"· 'l'hat is, if the person has engaged in the businer.;~ .for a 
time so near the end. of the year that the prorata proportion to be refunded would 
be lees than $50.00 he should have no refunding order whatever. It does not mean 
that the 'l'rcasurer shall, in no case, retain less than $50.00. 

Very tl'Uiy yours, 
J. M. SHEETS, 

Attorner Gcnertd. 

VALIDI'rY OF CLAIMS OF COUNTY. AUDITORS. 

CoLUMBUS, Omo, Dec. 26th, 190~. 

C. B. Nichol~, PTose<ntting Atto1"1tey, Batavia, ·Ohio. 

DEAR. SIR:-Yo~1r letter of De~ember 15th, and ahlo of Dec. 23rd, came duly to 
hand. Owing, however, to unusual press of other matters, I could not giYe your first 
letter the ·prompt consideration I should like to have given it. 

J will try to state an answer to your inq\1iries in their order. 
}'irst: Are claims o£ the county auditor, niacle out in the following form, to-wit: 

"1901-April 23 Advance on salary and fees ................ $2,000 00 
July 2 Set·vices member 'Board of Equalization'.. . 'gg 73 

4 Swearing assessors and appraising railroads. 83 20 
" 16 l<Jxtra work . . ...... . .. . ....... . . . , . . . . . . . . . 576 00 

Aug. 13 Ad va11ce on salary and fees .............. : . . 1,200 00 
Oct. 15 Services as auditor balance due for year 

ending Octoher 15th, 1901.. . . . . . . . . . . . . . 1,259 44 
El!!tra services required by 'Dec. Ap.'. . . . . . . . · 784 00 
Furnishing State Board of Equalization with 

transcript of number of acres, etc...... 48 00 

Total ........ . $6,039 37," 

a eomplianM with the provisions of Section 1077, R. S., wl1ich req1.1ires that 

''All claims for sel'Vices of the county auditors, which are payable 
from the county treasury, shall be made ont in detail according to 
the 1·ates named in the foregoing section, and shall be presented 
t(l the county commiss_ioners who after being satisfied the labor has 
been performed, sha.U ~llow said bill or claim, and cause the l!a~e 
to IJe spread upon the minutes of their board. '' · 1 

It !leems to me that it is quite clear that this question must be answered in thA 
negative. A "detailed account" in ordinary business transactions is well understood 
by everybody, and tt is the same kind of. a detailed account that is required to be made 
l.•ut toy auditors when they present their claims for alllowance and payment. An 
account "mado out in cletail ", means that the items of services rendered shall be 
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set fo1'tb. Not only that, but the rato of compensation must also be set forth. 'fhe 
reason for the~e requirements an; clea1· to all. The commiesioners are requirecl to. 
SCl'tLtiniZ•J tbCSO items, a~tl examine :for themselves. to detet·mine Wllethor all the Sel'· 
vices claimecl fOl' have bee:n l'<in<lerecl, a.ntl al~o whether they ha,·e been previously paia 
for. , This they cannot clo unless the statute is complied with. 

It bas freqneutly happenecl in t.his state, that county officers h!we presentcrl 
cmp'licate claims for the samo services, which l1ave been.allowe<l and paW. The l'etuetly 
for thi.s evil is this rcqtlirement of the statute, that all accounts shan· be niacle out 
ht detail, 'both !IS to amount of services rcnclered and ·as to rate of payment th(;)tef<>r. 

: 'l'!•ke the first item of the account; "1901- Ap1·il 23- Advance on. salary 
an<1. fees, . . .. . . $2,000.00." How rnany months an(l for what months is th is c:!~.:.ii11 
for sala1·y prescntc<l, nllo~vo<l ancl paid 9 What portion of the Two 'l'honsa ncl Doli.J.l'S 

. 1:1llowe.d · is sala1'y, ancl wl1at portion -~ees9 What particular services " ·ere renclr.red, 
ann. what 1·ate was charged for the fees clairnecl to be dt1e~ The acco<~ut is silent O''. all 
these matters. · 

· The critic~sms ·which apply to the fir<>t item, apply to all other items, hence 
they neecl not be further consicleretl. 

Second: Where a county auditor per£9rllls work that shoul<l'have been performell. 
by his pl·ececlocessor and for wltich the predecessol.' ha<l receivecl J>ay, but witliCmt 
informing the county commissioners that the work hac1 not been done, and without 
uein~; requested by the commissioners to perform t.he work, can the commi.s,;ioners 
allow anc1 pay hilll tl1erefor'? 

'£his question, in ·my opinion, shonl<l also be answered in the negative. rt. is a 
~~·ell xecog11i:<~ed pr.inciple of law, that whore one- person performs sen·ices for another 
without his knowleclg·e Ol' reque.<;t, the services so performed b.re <leemecl to be gratu· 

. ituous, and lte can ;ecover lW com])ensation. therefor. 'fh.is pri.ncipie of laiV i~ de~ 
montary, anc1 nce<ls no citat.ion of antho1·ities. Had the county auditor clesirerl to b~ 
paid for these services .. be sl1ou1(1 haYc either ru:rnug;ed with Iris predecessor for st~e.h 
pay:neut, or have coutractecl with the C0111tt)' commissioncxs fo1· t11e completion of the 
worlc (Whether the county a11<1itor is entitled to pay from his predecessor h ; a 'lllCS· 

tion not befol'e me, ltence clo not eonsider it.) 
' I wish to digress, l10wever, eno1tgh to say, that it is cle;rly the duty ·of the t::ounty 

commissioners to see that an outgoing· auditor has performed all the services roquil'ed 
of 1tim, ·before Ito is allowed ancl paicl h\s salat·y. I£, l10wever, he has been allowerl 
aric1 paid in full llll<ler the mistaken belief tll:.lt he has perfonnecl all the servic€ls that 
i~< . due from him, aucl tlHc- ,cotmty is afterwa)'(l compelled to e:l>.-p.encl money for tho 
C(}mpletion of the wo1·k Jle sllou}(l have pcrformefl, an act ion would lie to n'!o:>ovel' 
.the amount. 

'I' bird: \<VA.s it ])roper to A.llow and pa.y 'the county anditor $784.00 as ' ' extro. 
se_rvices rcq\tire<l by dcce tlJtial al)praiscment'\ he having_ enterccl tlpon the disclu1.1·ge 
of ltis duties on the thinl Mon<lay 1)£ October, 1900, antl without the bom·il J\£ 
county commissioners 1\Jlr,wiJ,g anytbilJg fo1· extra clerk hire on account of tho decen-
ltial npp-rpa.isement~ · 

Section 1076, R. S., provides that the eounty commissiouers rriay make an tH1lli­
tional allowance to the a\lclito1·s of their restJective counties, for clm·k hire, not 

_exceeding twenty-ftve per cent. of their fl.mmal allowance, in the' years when tlte rettl 
property of the county is l'equirecl by law to be appraised. '!'his allowance is loOt 
mad<' as :t matter of course. [t is 011.ly wll(~J·e . acl<litioual cle1·k h\l·e is needed, and 
t.J-.e auditor is put to an aclclitio11al expense beCftllSC of this :fact, that the commissio1JIJI'S 
m-e autho1-ize<l to make tl1e allowa11ce f. or a<lclitional clerk hire. \he couuty :nHli tol.' 
is 1·eqnixed unde:r the law, to p'ut in all his time :i~ the service of the county, and if he 
can; without extxa clerk hil-c, perfor111 the dutie.'l req1tixe<l of him in the years of the 

· decenuial n.ppraise111ent, ho cannot be Allowed n.ny ext ra compens.1tion. I£ extra olor]{s 
are needed, to the Pxtent that. they .are nee<1cc1! the county commissioners may pl'ovitle 
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for their payment, providing the amount 'does Mt exceecl twe11t.y-fivo p~r cont. o£ the 
anm1al allow~mco of the county au<litor. BLtt in tho first place, the clerks must ·bo 
needed; and in the second plaee; the allowance to the auditol' cannot exceed th~ cost 
of their employment. 

It seems, howeYcr, from yo11r statement, that the allowance of $784.00 was n0t for 
clerk hhe, but for extra services to the county auditor himself, which, in my opinion, 
wu~ clearly illegal. But e1·en if it had been for clerk hire, an itemized statement of 
the c·lerks ~tired, al1d atnO\lllt paicl each, WOuld be required to be presented for allOW· 
~mcc. :!!,or, as stated in yonr letter, the purpose of the stat11 te is ''to reimbttl·se the 
anclitor for any extra money l)aid 011t for clerk hhe on account of the dcce11nial 
appraisement. '' 

Fo1u'th: Is tlte eouut.y mHlitor entitled to receive pay Ollt· of the co{,nty tnlasury 
· for swearing assessors unclcr the provisions of Section 2757, R. S., f~r furnishing the 

sthtll board of equalization an abstract of the real property of Iris CO\inty unCler the 
-p1·ovisio11S of Section 2817, R. S. ~ for making out the clelilltJUent personal tax list a'l 
reqnircd by Section 2855, Jl . S., also for making list of names ·of tax-payers and the 
amoLmt of roacl tax with which each stands chargecl, ancl for trau·smitting the same 
to t:be to\vnsltip clerks of the respective townships of his county, as requil'ed by 
;:;ecti011 47:>8, R..B. - - ~ 

It is entirely clear that he is not. It has been f1~cquently ancl unifonnly lH·ld by 
tlH" 8up1·eme Court of ·ohio, that in order 

''To warrant the payment o.f fee.~ Ol' compensation to an officer, out 
of the county treasury, it must appear that such payment is anthor­
izerl by statute.'' 

· See Clark v. Conunission('ra, 58 0. S., 107, and c~scs· citecl 

'l'here is 110 pTov.ision of statute authorizing payment to the ec5unty auditor for 
thesQ services, hence these ~?Crvices mn~t. be l)erformed ·in rctm·n for tho sal~try he 
receives .. _. :IT'or, as is stnteo in Jones v. Commissioners, 57, 0. S., 189, ''for all services 
by· a c:ounty anditor for which no speci:fie provision is made for payment, he is deemecl 
to be co1npensatcd by the salary attach eel to the office.'' 

Thoro is a liberal annual salary attached to the office of a county auclitor, aud 
.he is st1pposed to earn thi;. saiary. fn order to earit it, i1e must perform without extm 
compensation, all d1tties devolved tlpon him. for which no specific provision is made 
by stntu te for payment." · 

'l'here is still nnother reason why he is not entitle([ to be l)aid extra for .furnish­
ing au abstract of the real estate of his county nuder the provisions of Section ~Sl~·, 

K S. 'l'his is one of the extra du~ics he is reqnirecl to perfo1·m chning the decennial 
appraiseme11t yeai·, and Section 1076, R. S., alreacly refel'l'e(l to, proYicles that such 
sel·, ·ices shall be compensated by an allowance for e.xtra clerk hire. 

F ifth : Does the tcmi, ' 'omitted J?ropel',ty' ', "LS is usec1 in Section 1071, R. S., in­
. dude:> the property of railways, banks, express, telephone ancl telegraph compani cfl, 
where tho returns have been vohmtarily made, but for any 1·eason have not· J:,een 
piMed by the auditor on the tax duplicate until,after the first of October? 

lt' wouicl h.arrlly seem that t:he auditor could be serious in making such a clairn. 
Io such r,ases t he rehu·.ns are all made within the time prescribed by law, henc:e, it 
c><nlld not be omi tted propei"ty. There can be no oniittec"l property where the J"etnrns 
have been promptly ·macle. ''Omitted property'·' means only SMh, as the_ ow11e1' in his 
effort to evade taxatio~, 9mits to rot1u'n, ancl which the auditor by his indnstry and 
zeal, uncler the proYisions of Secti OJ~ 2781 and 2732, R. s., places Oil the tax duplicate. 
rt does not inclucle any additions macle under the provisions of Section 10313, J1-. B. 

The companies referrecl to in your letter, have nothing to do whatever with ap­
praising their propel·ty. 1'hcy make thllir returns, ancl public officers are then calleil 
_u~on to appraise the property o£ these companies. In the case of railroads ~nHl 
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ba.nks, the <'ounty auditors aro the appraisers, and the state board of cqualizat iou sits 
to equaliw the values. In the ease of exp1·eSJ'J, telephotJe and telegraph companies, th~ 
state board .of' apprai,llers and assessors apprai.se the proJ?eri.y. If, for any reason 
the board of equalizat ion, or the board of appraisel'S ancl assessors should be unable 
to get th1·ough with their work by firs t of October, an'<.l t.he county auditors would 
then be entitled to fou r per cent. on the taxes collected on these prope1·ties, the fet-s of 
the county. auditol'S would run into hundreds of tbodsancl& of dollat·s. 'fake steam 
railroads alone, their appraised value in the year 1002 amounte<l to about one ht1ndreu 
and twenty million dollarr;:. .1f the tax rate the stat.e OV(\l' WOttld average two ::mel 01\C· 

half i>er ~ent., and the county auditors were entitlecl to receive fottr per cent. upoll 
the tax tlius collected because th<' boar;] of equaliz!Ltion di<l not. get through by the 
first ·of October, on railt'oacJg ahne, thei1· fees wottltl amount to ouo hund:red and 
·twenty thousand clollarfl. The absurd! t.y of the position taken by the adnitor, is thus 
made apparent. · · 

Very tmly, 
J. M. SHEETS, 
Attorney ·General. 

UNDER SF.C'r iON 7262 MAY 'l'HE COURT REQUIR.E RECOGNIZANCE WI'f H 
SURE'riES, OF WITNESSES FOR 'fHE S'l'ATE IN CRIMINAL CASER. 

COLUMBUS, 01IIO, December 29th, 190~. 

r . W . Woods, Prosecuting Att'y. Medina, Ohio. 

DEAR Sm:-Yours of December 26th duly received and contents noted. You in­
q\1i·rf< whether in my opinion, under .Section 72132, R. S., where a criminal case is con­
·tinued, the Court may require witnesses for the State to enter into a recogniza'ttCC, 
with sureties, for their appearance at the nex.t term of court: Owi.ng to press of other 
matters, I ·h:we not been able to give this question the consicleration that I wou!cl like . 
to, . but it occurs to me th:tt a "rec;ognizance" means more than a personal recogni· 
zance. The te~1n recognizance covers both pel'SOllal I'eCognizanee and I'ocognizanee 
with sureties. ·Hence I am quite sur·~ that tb.e law intenclecl to leave it to the dis· 
cretion of the Judge to determine .wcthet: the.,recognizance sl10ulcl be personal or with 
Sltl'eties. 

Section 7151, R. S., permits ' magistrates· before whom a preliminary hearing i& 
ha<J, to reqttire a witness to enter into a recognizance with smeties. Surely if the 
magistrate should be permitted to require security foi· the appearance of witnesso.'!, 
t_he ·Court before whom the accusecl is· finally tried, should have the same powe\'. 

. If the Court should not require the witness to j!:ive more thajl personal recogni­
zance, and in many instances it woulcl be equal to no 1·ecognizance whatever, and he 
could be spiritecl away, jnstice woulcl thus become a mockery. , · 

. Jf, hc>wever, the Com·t shoulcl require the witnesses to give recognizanccJ with 
sureties and the witness feels aggl'ieved, on the ground that. the Cour t has exceeded 
its authority, the witnesses have a remecly by habeas corpus. 

Very t ruly yours, 
J . M. SE:EETS, 

Attorney General. 




