




















































































































































































































102 : : & ANNUAL REPORT

_AS TO W H]"TT{ER BOARD OFF PHARMACY HAS POWER TO RE-REGISTER
PHARMACI‘STS AFTER TXPIRATION OF PRFVIOUS_GER’.[‘IFICATT‘.

Coruaisus, OHIO, g&tober 16th, 1902,
Wm R. Ogier, See.”State Board of Pharmacy. Columbus, Olvio.

: My Dpar Sir:—With reference to the question as to whether your Board has
power to rervegister a registered phaymacist, who has failed for more than 60 days,
after the expiration of his previous certifieate of registration, to make applieation
thevefor as required: by Section 4407 R. 8., T beg to state that in my opinion this is a
matter which iz within the diseretion of the Board. In other words, the time named
Jin the stafute is not a mandatory provision, but is directory merely. In Black on the
Interpletahon of laws, the author says:
¢“Where there is no substantial reason why the thing to be done
might not as well be done after the time preseribed as before, no
presumption that by allowing it to e so done, it may work an
injury or wrong, nothing in the act itself, or in other acts relating
1o ithe same subject—matter, indicating that the Legislature did
not intend that it should rather be done after the time preseribed
than not to be done at all, there the Courts assume that the intent
was, ihat if not done within the time preseribed, it might be done
afterwards. '

The following examples msy he cited ag eamrrying out the prineiple thus an-
‘nounced. The statute requiring a publie officer to take an official oath within 15 days
after bis appointment is directory as to time and if he gualifies any time before he
enters npon the discharge of his duties is sufficient. Also the statufe fixing the time
S within whieh a public officer must file his hond is diveetory, and e may file the bond
after the time. Also the statute requiring grand jurors to he summoned ‘‘at least
five days before the first day of the Court,’’ is directory. They may be summoned
later; also, the stainte requiving a judge to give his decision in before the next term
succeeding that in which the case was submitted, is divectory. Te may give the
deeision later.

I have given but o few of the examples which might be given of cases in which
courts have held the time within which acts were to be performed was diveefory. These
will be sufficient fo illustrate the principle announced,

I do not wean to have it understood that yvou are compelled in any instance to
register a person although he may have failed for'more than 60 days afier the ex-
‘piration of hig certificale, yet I mean to say, that you ave to use your good judgment
m each case and defermine what ig just and right under the circumstances.

Yours very truly,
J. M. SHEETS, :
Attorney General.

PERSONS MAINTAINING A BOAT UPON THE WATERS NAMED IN THE
ACT O APRIL 28, 1902, (95, O, L, 277), FOR PLEASURE ONLY, ARE
REQUIRED TO PAY THE LICENSE FEE PROVIDED IN SATD ACT.

Corumeus, Ouro, October 16th, 1902.
The Honorable Board of Public Wm?,s, Columbus. Ohio.

. GENTLEMEN:—1 am in receipt of your request for an opini.m{upml the question
as to whether, under the provisions of the act of April 28, 1902, ‘(95 0. L, 277),
- persons using their own boats on the reservoirs referved to in that aet, not for profit
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but for tl:eu own eomfort and pleasuwre only, are mquueil to pay the heeme fee 1)10
vidéd for in Seetion 7 of the act.
This section providles that an annual license fee shall-be. charged and collected on

all boats and water exaft ‘“maintained and operated’ on these veservoirs, If keeping

and using a boeat on these waters for- pleasure and recreation: only, and where un
inecome ig derived therefrom, is<*maintaining and operating’’ a boat within the mean-
ing of the act in question, then the ownér must pay a license, otherwise not.

Vhen first reading this act I was iunclined to the view that operating a boat for

pleasure and not for profit, was not ¢‘wmaintaining and.operating’” a boat, but that

it was only those who kept boats upon these waters for hire, who eame within the
provisions of the act requiring a. license fed to be puid. After considering the act
more carefully, and after reflecting upon the purpose of its enactment, I have changed

my view, and am of the opinion that all persons who cperate a beat upon fthese.

waters, whether with a view to pleasore or profit, should pay a license fee. Nobody
ought to raise such a question, Everybord who enjoys the privileges of these waters,
ought to be willing to pay the pittance required for the privilege. He who maintains
a boat upon these waters for pleasure, is saving the expense of hiring one, and he is as
much intevested in preserving and beautifying these artificial bodies of water as the

man who keeps boats for hire. .1 can see mo reason in principle for exempting those .

who maintain boats for pleasure, and requiring the p-;ymeut of a license fee from
those cmly who maintain boats for hire.
This mueh is certain however, if the license fee is not hmged it cannot be col-

lected, and it seems to me that the Board of Public Works should enforce the provis-

ions of the aect '1gatnst all who maintain boats upon these waters; whether for pleasure
or for profit. and if the Board is wrong, those who.feel aggrigved have a remedy in
eourt. IE however, the Board should exempt those who operate beats for pleasure
only, nncl should be wrong in that view of the ln.w, the public has no remedy.
"\' ery tr uly,
J. M. SHEETS,
Attorney General.

PERSONS ENGAGED IN COMPOUNDING AND 1?ECTII“YIN_(} INTQXIGATIN G
LIQUORS ARE REQUIRED TO PAY THE DOW TAX.
(Jamrmnuq Omo, Oct. 22, 1902.
Hon. W. D. Guilbert, Auditor of State, Columbus, Ohm

‘Diar Sit.—1 beg leave to acknowledge the Iecupt of yours of Ot{: 17th, %ekmg
an opinion from e as to whether persons engaged in vectifying and conlpounding

intoxicating liquors, and selling the same to the trade, may be classed as manufact-

urers within the meaning of the provisions of Section 4364-16, R. S., an:l ecousequently
exenpt from the payment of the Dow Tax required to bc paid by dealers in intoxieat-
ing liquors, :
Seetion 4364-16, R. 8., provides:
““The phrase ‘trafficking in infoxicating liguors’, as used in this

act; means fhe buying or procuring and selling of intoxicating

liguors otherwise than upon preseription issued in good faith by

reputable physicians in active praetice, or for exclusively known

mechanieal, pharmageutical or sacramental purposes, but such

phrase docs not include the manufacture of intoxicating liguors

from ihe raw material, and the sale thereof at the manufactory, by

the manufacturer of the same in quantities of one ga.llon or More ¢

at any one time.”’ : : 53
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It will thus be seen that no dealer is exempt from the payment of the tax except
those engaged in the manufacture of intoxieating liquors from the raw material.
‘‘Raw matferial’’ means just what it says; i.e. the grain used in the manufacture
of whisky, the fruit used in the manufacture of brandy or wine, barley, rice, hops, ete.,
used in the manufacture of beer. An intoxicating liquor is not ¢iraw material,’’ it
‘matters not to what cxtent it may be compounded with other intoxicating liquors. A
person engaged in reetifying and compounding intoxicating liguors, is not engaged in
‘manufacturing intoxieating liquors from the “‘raw material.’’ The liquors had al-
ready been manufactured from the ““raw material’’. They were intoxicating before
he purchased them, hence he could not be engaged in the manufacture of intoxicating
liguors. e is engaged in compounding and veetifying intoxicating liguors, not manu-
facturing. Hence it ig clear that any person engaged in compounding and rectifying
intoxieating liquors for sale to the trade, is required to pay the Dow Tax.
Very truly,
J. M. SHEETS,
Attorney General,

FEES OF JURORS SITTING IN THE PROBATE COURT IN CASES FOR THE
APPROPRIATION OF PRIVATE PROPERTY, MUST BE PAID
OUT OF THE COUNTY TREASURY.

Covumsus, OH10, Oct. 27th, 1902,
Hon. Morris B. Aungst, Canton, Ohio.

My DEar Sik:—I am in receipt of your communieation of recent date in which you
seek an opinion from thig office as to whether the fees of jurors who sit in cases pend-
ing in the probate court for the appropriation of private property, shonld be paid out
of the county treasury, or be taxed as costs in the ease, to be paid by the losing party.

‘While this is -a question that does not come directly within my province to
‘answer, yet as T am somewhat familiar with the question, T will grant you the courtesy
of an answer.

Section 6451, R. 8., provides in snbstance, that jurors, witnesses and sheriffs, serv-
ing in cases pending in the probate court for the appropriation of private property,
shall have the same fees as ave provided by law for like services in the court of com-
mon pleas, and that 3

““the whole costs so taxed shall be adjudged against the eorpor-

ation.’’
~ There is no express requirement in this section that the fees of jurors shall be
considered as ‘‘costs’’, and taxed as a part of the bill of eosts. If however, there
were no other provisions of statute bearing upon the subject of the fees of jurors,
it might be fair to presume that the Legislature intended to cast the burden of the
jurors’ fees upon the corporation instituting the proceedings. There are however, a
number of statutory provisions bearing upon this subject, and as they are in pari
materia, they should he ecnstrued together in order to arrive at the Legislative intent.

Section 5182 of the code of eivil proeedure provides:

““Tach grand and petit juror drawn from the jury box pursuant
to law, ard cach juror selected by the court, pursuant to Section five
thousand one hundred and seventy-three of. this chapter, and each
talesman shall be allowed two dollars per day, for each day he
gerves, and if not a talesman, five cents per mile from his place
of residence to the county seat, and such compensation shall be ¥
certified by the elerk of the court, and paid by the county treasurer
on the warrant of the county auditor.’’
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Section 6411, R. 8., provides, that
“¢The provisions of law governing civil proceedings in the court
of eommon pleas, shall, so far as applicable, govern proceedings in
the probate court, when there is no provision on the subject in this
title.”? 7 )

It follows then, that unless there is some provision to the contrary, the provisions
of Section 5182, R. 8., apply, and jurors sitting in the probate court in cases for the
appropriation of private property, must be paid out of the county treasury. I have
been unable to find any provision to the contrary. -

I might end this opinion here, for it scems to me that the provisions of statute
above quoted, make it clear that the fees of jurors in appropriation cases, should be
paid ont of the eounty treasury, but there are a few suggestions that might be added.

It has been the poliey of the law to provide for the payment of both witnesses and
jurors at the time ihe services are rendered. A witness may demand his fees in a eivil
case, and if not paid, he need not attend; in a eriminal case they are paid out of the
county treasvry. In eases before a justice of the peace, the jury must be paid before
the verdict is rendered. And it would hardly seem that the Legislature would make
careful provision for the protection of jurors in the payment of their fees in every
case except in that of the appropriation of private property, and leave them in that
instance to wait for their fees until the costs shall be paid by the losing party. Not
only that, but the fees of jurors have not generally been looked upon as costs, to be
taxed in the case, any more than has the salary of the judge who sits in the trial of
the case.

For these additional reasong, I am confirmed in my views above expressed.

Very truly,
J. M. SHEETS,
Attorney General.

COMPENSATION OF DEPUTY STATE SUPERVISORS OF ELECTION,

_ CorLumeus, OHIo, Nov. 12th, 1902,
Hon. Lewis C. Laylin, Seeretary of State, Columbus, Ohio.

Dear Siz:—1I have the honor to acknowledgesthe receipt of your communication
of recent date, in which you request an opinion from me as to what compensation the
deputy state supervisors of election and the clerks of these boards are entitled to
receive since the passage of the act of October 22nd, 1902. 3

This act provides:

“‘Seetion 1. Each deputy state supervisor of elections and the
clerks of hoards of deputy state supervisors of elections shall receive
for his services the sum of two ($2.00) dollars, for each election
vrecinet in their respective countics for each election held in their
said counties the returns of which are, or may be required by law
to be made to the board of deputy state supervisors of elections,
provided that the compensation paid each of said officers shall in
o case be less than $100.00 per annum, which shall be paid out of
the general revenue fund of the county treasury upon vouchers of
such boards made and certified by the chief deputy and the clerk
thereof‘ )3 * * * * * * *

“‘Hection 2. ‘This act shall take effect and be in force from and
after its passage; and all acts and parts of acts in conflict or incon-
sistent with the provisions of this act are hereby repealed, provided,
however, that nothing in this act shall be so construned as to repeal,
or operate, to repeal by implieation, the act of April 29, 190277

*

%* * #* * * * *
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The act excepfed from the repealing elause, applies ouly to Hamilton Couniy.
Hence, need.not be considered in this opinion,

Tt appears from this act that all laws previously enacted, providing eompensation
for the deputy state supervisors of election and the clevks of the respective boards, are
repealed, and thm act alone provides the bagis upon which compensation mus’s be
allowed. 5

Prior to the above enactment, deputy state superv isors were allow od $2.00 per
day, but not to exceed, however, thirty days in any one year, and five cents per milé
for the number of miles traveled ‘‘in going toand returning from the county seat.’’
_This provision for compensation of course is superceded by the aet of October 22nﬁ
and fhe question is, how their compensation shall now be measured. = S

It i $2.00 for 2ach clection precinet in their respective counties for each election
held therein, <“the returns of which are or may be required by law to be made to the
deputy state supervisors 5election’’; the minimum compensation however, not to be
less than $100.00 per annum. So then it appears that the compensation is determined
by each election held within the county where the returns are ‘‘required by law {o
be made to the board of deputy staie supervisors of election.”’

The returns of the annual November election must of course be made to the
deputy state supervisors of election; also in ecase of a special election of a member
of the General Assembly or a member of Congress. DBut the returns of the annual
April township and municipal oleetions, and of the election of members of boards of
edueation and justices of the peace, are not made to the deputy state supervisors uf
election.  (See Election Laws, p. 80; Revised Statutes, See. 2966-8.)

Therefore; in passing on the LOIH']_)GHS"I.LI(J]I due the deputy state supervisors and
clerks of these hoavds, the cuestion to he determined is, whether the returns of the
partieular election under eonsideration are regnived by law to be made to them.

« ¥ have not carefully serutinized the statutes with a view to determine the returns
of what eleetions most be made fo the deputy state supervisors. That quest.icm is
easily aseertained by reference to the statutes, i

Another guestion submitted is, whether the deputy state supelusols of election
and the elerks of the regpective boards, ave entitled to be paid their personal expenses,
sueli ag hotel bills, ear fave, etc., necessarily ineurrd while attending the meetings of
the board. Clearly they ave not. The act of October 22nd, makes no provision for the

payment of sueh expenses, nor did the law as if existed prior thereto make any pro-
vision for such payment. The provisions of Section 2966-4, R. 8., (Election Laws, p.
77), authorizing the payment of ‘‘all proper necessary expenses in the performance of
the duties of the deputy supervisors,’’ to be paid out of the county treasury, did not
inelude the personal expenses. of the deputy snpervisors, such as hotel bills, transport-
afion, ete., incarred while attending the meetings of the board. )

“The provision for the paymeut of *‘all proper necessary expenses’’ wag ewdontly
meant to cover the expenses incurred in furvdshing booths, guard-rails, ballot boxes,
cte., and also ineidental expenses ineurred in proeuring stationery and other supplies
necessary for the use of the board of depnty supervisors, for there is no other pro-
vision for the payment of such expenses, “While the payment of the expenses incurred
in procuring and- distributing ballots, blanks, instructions to voters, ete., is specially
provided for.

Had it been the intention of the Tegislature to provide for the payment of the
personal and jiving expenses of the members of the board, it would have been very .
casy to make that intention plain. 1t has been the uniform holding of the courts
that no compensation by way of per diem, expenses or mileage can he allowed to a
public officer except by express provision of stafute.

In Clark vs. Commissioners, 55, O. &, 107, Judge Burket says:

€61t is well setfled that a publie officer is not entitled to receive
pay for services out of the publie treasury, unless there iz some
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statute authorizing the same. Serviees performed for the publie,.
where no provision is made by statute for payment, are regarded as
a gratnity, or as being compensated by the fees, privileges and
emoluments acerning to such officcr in the matters pertaining to his
- office. Jones vs. Uommissioners, 57 Ohio St., 189,77
Section 8§97, R. 8., provides that each county commxsmonm,
ffwhen necessarily engaged in attending fo the business of the
county pertaining to his office under the direction of the board, and
when neeessary to travel on official business out of his eounty, shall
be allowed m addifion to his compensation and mileage as herein
before provided, any ofher reasonable and necessary expenses
actuaily paid in the discharge of his official duty.’’
The Supreme Court, in construing this provision, held that
““The expenses which are authorized to be paid a county com-
missioner, by the last clanse of Section 897, of the Revised Statutes,
inelude only his official expenses ‘actnally paid in the discharge of
sowe offieial duty’, as distinguished from thoese inenrred for his
personal evmforts and necebsitics. e has no vaild elaim against
the county, ov its funds, beyond the per-diem compensation and
mileage allowed, for any of lus personal expenses.’’

Richardson v. The State; 66, O. .S., 108.

The prineiple announced in this ense is deecisive of the question under eonsider-
ation, and in my opinion, needs no further eomment,

Ave the deputy state supervisors entitled to mileage? In my opinion thov are,

The law as if stood before the act of Oetober 22nd, provided that deputy state
supervisors should receive both eompensation and mileage. .The act of October 22nd,
fixes {heir compensation, but is silent as to whether they shall receive any mileage.
Hence, in my opinion the law providing for the payment of mileage has not been
repesled. Mileage in contemplation of law is not compensation for services rendered,
buf signifies ““a eompensation allowed to officers for their trouble and expense in
traveling on public business.”’

fnd Bouvier’s T, D, 179,
169 Me., 431,

if the act of October 22nd, were construed as taking away ‘he right to receive
mileage, it would result in great injustice to any deputy state supervisor who lived any
considerable distance from the county seat, Tle would be compelled to pay out a large
part, if not all of his annual salary in transportation charges, while the members
living at the county seat would be subject to no expense at all,

The further question is presented as to how the compensation of deputy state
supervisors and clerks shall he measured for the year beginning August 1, 1902, and
ending August 1, 1903, August 1, being the day on which the official term beging.

As to all services véndered prior to October 22nd, they should be paid for according
to the provisions of the law as it then stood. I'rom October 22nd, 1902, to Augusy 1.
1903, the compensation to be paid these officers, should be such proportion of fhewr
annuai compensation as the fime served from October 22nd, to August 1st; is to the
entire year; i.e, in this instanee it would be about three-fourths of the annual salary.

These officers are required to serve a whole year for the comwpensation provided,
and when the service is less than a year, it follows, as a matter of eourse, the compen-
gation must be in proportion to the services rendered. TFor were it not so, a deputy
state supervisor might serve for six months, and then regign, and, in the meantime
have drvawn the salary for the entire year. MHis successor then, would have to serve
the vemainder of the year without compensation, - :
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Henee it is elear to my mind that the rule above suggested is the proper one to

apply in measuring the compensation due these officers for the time mentioned.
Very truly,

J. M. SHEETS,
Attorney General.

AS TO WHETHER FINES ASSESSED FOR INFRACTION OF WHE BEAL LAW
SHALL BE PAID INTO THE MUNICIPAL TREASURY OR
THE COUNTY TREASURY.

: CoLuMBUS, OHIO, November 13th, 1902,
Hunter 8. Armstrong, St. Clairsville, Ohio.

DEAR SmR:—In receipt of yours of November 12th, in which you ask me for an
opinion as to whether a fine assessed by the Court of Common Plens for an infraction
of the provisions of the Beal Law should he paid into the treasury of the municipality
where the violation of the law ocenrred, or paid into the county treasury.

‘While the act in question is a little ambigious upon the subject, it oceurs to me
that it was the legislative purpose to require all such fines to be paid into the treasury
of the municipality where the violation of the law oceurred.

It is true that Section 4364-20g, which provides that fines collected under the
provisions of the Beal Law ‘shall be paid into the treasury of the municipal eorpor-
ation wherein the said fine was imposed or hond forfeited,’’ yet, I think a liberal con-
struetion of this provision would reguire that the fine be paid into the treasury of the
municipality where the offense was commitied regardless of where the case was tried.
There is no provision in this act for the payment of fines in the county treasury under
any circumstances,

Section 1788 R, S. gives the police judges of the different municipalities, jurisdie-
tion in misdemeanors co-extensive with the county. And this provision was in force at
the time the Beal Law was passed. Hence the police judges of a municipality might
try a person charged with the offense of an infraction of the Beal Law although com-
mitted in another municipality in the same county. Tf Section 4364-20g were narrowly
and literally construed it might result in the municipality in which the case was tried
getting the benefit of the fine, notwthstanding that the offense might bave been com-
mitted in some other municipality of the county.

I do not think the Legislature intended any such result ghould follow from this
provision. Municipalities putting the Beal Law into operation are deprived of taxes
that would otherwise be obtained from the Dow Law Assessment. And it would seem,
where persons are guilty of an infraction of the Beal Law, the municipality in which
the offense was committed should have the benefit of the fines collected for such
infraction. -

Very truly vours,
J. M, SuEETs, |
Attorney General.

FOREIGN INSURANCE COMPANIES DOING MORE THAN ONE KIND OF
BUSINESS, MAY BE ADMITTED INTO THE STATE OF OHIO TO DO
THE BUSINESS PROVIDED FOR BY THE LAWS UNDER WHICH THEY
ARE ADMITTED.

CorumBUs, OH10, November 13th, 1902,

Hon. A. I. Vorys, Superintendent of Insurance, Columbus, Ohio.

DeAR Sir:—1T have the honor to acknowledge the reeeipt of your letter of recent
date, in which you request an opinion from this office as to whether The Ridgely Pro-
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tective Association, a foreign corporation whose charter authorizes it to do a hea.lth !
accident and life insurance business on the assessment plan, can lawfully be 'lﬂsnaed
to do the business of health and accident insurance in the State of Olio.

Tt appears that this company was licensed by your predecessor to engage in health
and aceident insurance in Ohio, but you, being of the opinion that no insurance com-
pany whose charter authorizes it to engage in the business of health, accident and life
insurance combined, was eligible to admission into the state, hence, refused to relicense
this company. This refusal, it seems, was based upon the consiruction placed by you
upon the provisions of Section 3630e of the Revised Statutes, this being the only sec-
tion which this elass of companies claimed to authorize their admission into the state.
It provides for the admission into the state, of corporations organized under the laws
of another state, to

¢‘transact business of life or aceident, or life and accident insur-

ance upon the assessment plan,’’ :
but dees not provide for the admission of companies, organized to transact health,
accident and life insurance combined.

After this refusal on your part to relicense this company, the 75th, General
Asgsembly further supplemented Section 3630 of the Revised Statutes, by adding a new
Seetion (3630j), which provides in substance, that a corporation organized under the
laws of another state or country

*“and doing the business of insuring againsi accidental, personal

injury and loss of life, * * * * and against expense and loss

of time oceasioned by injury or sickness,’’
may be admitted into the State of Ohio to transact the business of health and accident
insurance, upon certain conditions named in this section. It is eclaimed by The
Ridgely Profective Association, that under the provisions of Section 3G30j, R. 8., it is
entitled to be admitted into the State of Ohio to transact the business of health and
aceident insurance. )

Noes this company come within the provisiong of the section just quofed? What
requirements must this company meet in order to comply with the previsions of this
section? :

Tirst: It must be a foreign corporation.

Second: 1t must be ‘‘doing the business’’ of health and aceident insurance.

This company comes within both of these requirements.

Are any other requirements needed except those with which it is able and ready
to comply? Tt seems to me not. True, it is authorized by its charter to do the bus-
iness of health, aceident and life insuranee, but it is not seeking edmigsion to the
State of Ohio exeept for the purpose of doing the business of health and accident
insurance.

The question has arisen, whether any company which is authorizad by its charter
to do any business except that of health and accident insurance, can be admitted to the
State of Qhio under the provisions of Section 36303, R. 8.

It seems to me that before we are anthorized in rejecting this company’s appli-
cation for admission to the state, Section 3630] must be construed as though it
provided that corporations organized under the laws of another state, and doing the
business of health and accident insurance, ezclusively, ect.,, might be admitted into the
stata—a construetion, which € do not think would be upheld by the courts.

The doetrine of interstate comity, permits corporations to engage in business in
states other than those of their ereation, unless prohibited by the laws of the states to
which they migrate, This principle was first announced in the early case of Bank of
Augusta v, Earle, 13 Peters, 519, and has become thoroughly infrenched in American
jurisprudence. Hence, the question becomes, not so much whether a foreign corpor-
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ation is permitted to enter Ohio to engage in a lawful business, but whether it is
excluded by the laws of the state from enfering its borders.

There ave many foreign corporations, whose charters permit them to engage in
many different’ kinds of business, but eannot, under the laws of Ohio, engage in all
the different classes of business anthorized by their charter. Yet lhese same com-
panies have been admitted into the state, and ave constantly being admitted into the
state to engage in snch busivess as the laws of the state authorize. In-oher words,
such companies do not exereise within the borders of Ohio, all the powers they possess,
but are permitted fo exercige such powers as domestic eorporations might exerecise,
engaged in a similar class of business. They are not exeluded beeause their charters
give thert more powers than they arve anthorized to exercise in Uhio. Tor these
reasong, it seems to me that you are authorized to license this company.

Tt has been snggested that if this company is admitted fo do the business of
health and aceident insurance, it may later ask to be admitted to do the business of
life ingurance. Should it make such application, it should be refusal on the ground
of having already heen admitted to do the business of health and necildent insurance,
and-conld not, mnder the law, be admitted to combine ithe three classes of insurance.

Very truly, -
J. M. Burnrs,
Attorney Gencral,

A8 TO THE ADMISSION OF THE GREAT CAMP OF THE KNIGHTS O THERE
MODERN MACCABEES INTO THE STATE OF OHIO.

Covumpus, Ouio, November 13th, 1902,

Hon. 4. I. Vorys, Superintendent of I'nsurance, Columbus, Ohio.

- Desr Siz:—1 beg to communicate to you my conclusions upon the questions sub-
mitted with reference to whether you, as SBuperintendent of Insurance, have a right to
refuse to licensze a foreign fraternal beneficiary association to do business in Ohio
on the ground that its name is so gimilar fo that of another already admitted to the
state, that the similarily of names would lead to confusion and thus deceive the publie,
also whether the name of the Great Camyp of the Knights of the Modern Maceabees is
go similar to the name of The Supreme Tent of the Knights of the Maccabees, of the
‘World, that the two names wonld likely be coufounded and the public be deceived
fhel_'e'by. )

It appears that The Supreme Tent of the Kunights of the Maceabees of the World
has been doing business in this state’for many years and has a large and flonrishing
menibevship; that it had a subordinate camp in Ohio whieh is ealled ““The Great
Camp for Obio of the Maceabees of the World’?; and also that The Great Camp of
the Knights of the Modern Maeciabees, a later organization, has adopted the same
emblem, the same lodge system, and the same ritual as the older order; and that the
later organization now seeks admission to the State of Ohio under the provisions of
the Aet of April 27th, 1806, providing for organization of domestie fraternal bene-
ficlary associations, and also for the admission into the state of foreign assoeiations
* of the same character. .

The first incuiry for consideration is, *‘have you a right toﬁrefuse the application
of the Great Camp of the Knights of the Modern Maccabees into the state, if in
your opinion its name is so nearly identical with that of the Supreme Tent of the

 Enights of the Maceabees of the World, as to ereate confusion and thus deceive the
publie?

- The act of April 27th, 1896, above referred to, provides both for the admission

into the state of forveign fraternal bemeficiary associations and also for the organ.
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_ization of domestiec fraternal beneficial associations. Seetion 1 of this act, among
other things provided that *Such associntions shall be governed by this act. 71 Thig
provision, of course, includes hoth Gomestxe and for eign associations, Section 7 of the
act applies especially to the mauner of the or ganization of domestic associdtions, and
among other things, requires that ““The proposed corpor: ate name of the association:
shall not teo eclosely resemble the name of any similar organization.’?

Tn ovder to comprehend fnlly the legislative intent in enacting this provision, it
becomes necessary to examine other similay provisions of the statutes upon the subjeet
of the organization of corporations. The chatptm of the laws of Ohio authorizing the
ereation of cor pomtmns, provides that,

“The Seeretary of State shall not in any case file or record any
articles of incorporation in which the name of the corporation is the
same as one already adopted or appropriated by an existing corpor-
ation of this state ov so similar to the name of such existing corpor-

._ation as to be likely to mislead the publie.”” R. 8. See. 3238, also,
+*No eorporation shall change its name to any one already appro-
priated, novr to any one likely to mislead the public.”” R. 8.
Section 3238a. .

Tt is thus scen that the legislative policy of the State is against the appropriation
by one corporation of a name so similar to that of another ag wounld be likely fo
mislead the publie. Hence it is evident that the purpose of enacting the provisions
‘above quoted, with reference to similarity of names to be adopted by beneficial asso-
ciations, was to saye confusion and to protect the public from deception.

It is argued, however, that the provisions of Section 7 of the Act of April 27th,
1896, appliés to domestic corporations only. And that they have no application what-
even to foreign corporations. Buf, as already suggested, Section 1 of this act pro-
vides that such assoeiations (meaning both foveign and domestie) ““shall be governed
by this act.”” Henee T am of the opinion that Seetion 7 go far as it applies muse
govern the admission of foreign corporations into the state. ;

 Suppose we accede to the elaim that Section 7 applies to domestic corporations
only. The Superintendent, in that event, must admit a foreign association into the
state vegardless of the fact that'its name my be identical with that of another associa-
tion alrendy doing business in the state, whether the older association be a domestis
or foreign corporation. F

It is conceded that a domestic r'r;)mp'my can not appropriate the name already
appropriafed by any other company either domestic or foreign, provided the foreign
association has already been admitted into the state. Section 7 eclearly prohibits
such an appropriation of names. 1f the same limitation is not imposed upon foreign
corporations then the foreign corporation may organize and adopt the name of a
domestic company which may have worked up.a lalgc and flourishing business, and a
reputation for doing business on 2 safe and sound basis, then be admitted into the
state, 1ake advantage of the reputation of the domestic corporation, and practice its
flecepttons upon the publie. Again, Section 7,7 among other things, requires an asso-
elation, before it is authorized to engage in business in Ohio, to furnish proof satis-
factory to the Supt,mltendeut of Tnsurance, : :

““that at least one hundred subseribers for ceitlﬁmtes of mem-
hership have been secured in said association, and that there has
heen deposited to the eredif of said association for the payment of
death and other claims, and which amount can not be used for
expenses, the sum of $5,000.00, which sum, if advanced by the
trustees, officers or directors, may be repaid to them from time to
time from the proceeds of an expense fund to be created for this
purpose,’’
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This is a salutory provision and a very necessary one in order to prevent the
policy holders from gross imposition. This deposi'f': is an earnest of good faith—a
pledge that the association will perform faithfully and honestly its obligation to its
members. If, however, this section does not apply to foreign associations, the Super-
intendent of Insurance must admit them without this deposit and even though there
may not be a penny in the treasury to pay losses. No pledge of good faith ean he
required; they may practice their impositions upon the public, while the State must
stand by and helplessly look on, I do mnot think the Legislature intended fo enact a
law that wounld proteét the people against the imposition of domestic associations and
at the same time open the doors wide to all manner of frauds that might be praeticed
by foreign associations of similar echarvacter. Tor these reasons, it is my opinion that
the provisions of Section 7 apply and the question of similarity of names between
a foreign association seeking admission into the State to do a fraternal beneficiary
insurance business and another association already authorized fo do business in the
State, whether domestic or foreign, is a proper subjeet for your consideration.’

The second question propounded is. as to whether the similarity between the
names of the Great Camp of the Knights of the Modern Maceabees and the Supreme
Tent of the Knights of the Maceabees of the World, is so elose that you would be

~ justified in rejecting the application of the former for admission mto the Stafe, in
my opinion, should be answered in the affirmative.

That the people generally know absolutely no difference between these two or-
ganizations is eutirely elear. They are so similar that any person, not a member, would
mistake one for the other almost invariably. In my opinion the question whether the
name of the later order is so similar to that of the older one that a Court of equity
would interfere to proteet the former association in the name adopted by it, is of
little or mo importance in thig case. The laws of Ohio make it your duty to proteet
the public from any imposition, that is likely to result from a similarity of names,
And that is the question for yon to consider.

The question has been argued to me hy counsel claiming that the contraet or
policy written by the Great Camp of the Knights of the Modern Maceabees does not
come within the requirements of the law with reference to beneficial fraternal insur-
a:nce, but as that question is not submifted by you, I will give it no consideration.

Yours very truly,
J. M. Suewrs,
Attorney General.

WHOLESALE DRUGGISTS ARE REQUIRED TO PAY THE DOW TAX.

CovuMsus, OH10, November 13th, 1902.
Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

DEAr Sir:— Your letter of this date received, confaining the inquiry—*‘whether
or not wholesale druggists, who at the same time are wholesale liquor dealers, selling
said liguor only to retail druggists who sell only upon preseription, issued in good
faith by a reputable physician, in active practice, ete., as defined in Section 4364 15
R 8, mn be legally exempted from payment of the Dow Tax,??

In answer thereto I would say, the mere fact that one is & wholesale druggist, and
at the same time a wholesale liquor dealer, cannot exempf him from the operation of
the Dow Law, and from the payment of the Dow Tax therein required, even though
he should only sell intoxicating liquors fo retail druggists. Such sale is plainly con-
templated by said act to inelude sueh persons within its opevation. Any other con-
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struetion given the same would but ehange wholesale Tiquor dealers into wholesala
druggists to escape its operation.
Very truly,
J. M. SHEETS,
Attorney CGeneral.

LEGALITY OF PROCEEDINGS UNDER SECTION 3067, REVISED S’l‘A‘I‘UTEq

C‘OLUMBUS, Omnro, November 13th, 1902
Colonel Henry M. Taylor, dss’t, ddjutant-General, (;olmubm, Ohio.

DEAR Bin:—The communication of Alexawder Robertson, Captain of Company
A., Seventh Infantry, Ohio National Guard, bearing date, October 29, 1902, together
with eneclosure referred by you fo this office by endorsernent under date of November
Tth, 1902, in regard to certain proceedings under SBeetion 3067 of the Revised Statutes
of Ohio, haa been received and eonsidered. :

Henry U. Shirer, a private of Company A., Seventh Regiment, Ohio National
Guard, for non-attendance at drill was arrested by the ehief of police of Zanesyille,
Ohio, Such arrest was made upon the supposed authority conferrved on such officer
by Section 3067, Revised Statutes of this State, pursuant to a written authority or
warrant delivered to him hy Captain Robertson of said Company A., which warrant,
notice or anthority is enclosed in the letter referred to this department.

Upon application to the pminfe court of Muskingum County, by writ of habeas
corpus, Shirer was discharged from eustody upon the ground that the warrant upon -
which the arvest was made was insufficient. An inspection of the authority or warrant
given hy Captain Robertson to the chief of police, does not diselose fhe nature of the
violation charged, nor in faet, that any offense within the seetion has heen committed
at all.  Such warrunt or anthority therefore, could, under no circumstances, be set up
as a prevailing practieal defense against tlm proceeding in habeas corpus, or be any
protection to the officer making the arrest.

Grave doubts may oxist whether these provisions of Section 3067 are prphcable
to the National Guard when not; in active service, in as much as the ultimate judgment
t0 bhe rendered in the matter may extend only to a fine, or a dishonorable discharge
from the Guard. So that, without at this time intimating that the law may npt be'
enforced in & proper manner and in a proper ease, T would suggest that, in the future,
in cases similar to thi's, (when the Guard iz not in active serviee), that some definite
charge or complaing should be made upon which to predicate the issuing of the author-
ity or warrant referred to in fthe statute. And that the warrant or authority itself
ghould deseribe with reasonable certainty, the violation complained of, so that in case
of inquiry upon habeas corpus, the officer who has the custody of the prisoner may
exhibit to the court a warrant or authority, which shall inform both the prisoner and
the court of the mature of ihe charge made. L

Very respectfully,
GrorGe H. JonEs;
Asmstant Attomey Crengral,

POWERS OI' COUNCILS O ADMINISTRATION OF OHIO
; NATIONAL GUARD.
f'OLI.'MBUS, Ozrio, Nov. 141;11, 1902,
“To the Ad_mtanc -General of Ohw, Columbus, Ohio.

Sir:—The communication addressed to you by William T, Bundy, Colonel of the
First Infantry Regiment, Ohio National Guard of Dayton, date November.12, 1902,
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togcther with schedule of ﬁnes, ete., adopted by the council of a,dnumstta.tmn of the
- First Infantr)r Regiment, hus been referred to this department.

I have to say that the powers of snch councils of administration, in so far ag
determining the amounts that shall be collected as dues and as fines, are contained in
subdivision No. 7 of Section 540 of the Regulations for the Ohio National Guard.
Such subdivison is in the following words:

67, To determine the amounts that shall be collected as dues
and as fines for absence without proper excuse from drill, parade,
encampments or other duty.’’

It will be observed thai there appears no authority by which the councils of ad-
ministration may determine that punishment by imprisonment may be inflicted in the
alternative, or be superadded to a fine. Section 3067, Revised Statutes of Ohio, pro-
vides that dues and fines inflicted may be deducted from any pay due the delinguent.
Section 3068, Revised Statutes, provides how fines shall otherwise he collected, and
in neither section is imprisonment made a part of the penalty. '

In addition to what has been said, it appears that the authority conferred upon
councils of administration to determine the amounts of fines to be collected, is con-
fined to cases of absence without proper excuse from drill, parade, encampments or
other duty. Section 535 of the Regulations of the Ohio National Guard, provides
generally that the councils of administration have authority to conduet the eivil
affairs of their Command, but such general clause does not extend the limitations
plescnbed in subdivision 7, upon the subject-matter of fines.

- I therefore conclude tha!, in so far as the couneil of administration is concerned
in determining amounts to be collected as fines, it must confine itself to fixing the
 amounts, and is not authorized fo provide imprisonment, either as an alternative or
conjunective punishment,

- I herewith return papers submitted.
Very ‘respeetfully,

GrEOrRGE H. JONEs,
Asgsistant Attorney General.

A8 TO WHETHER THE COLE LAW CAN OPERATE TO REQUIRE COAI-
PANIES COMING UNDER ITS PROVISIONS, TO PAY EXCISE TAX ON
GROSS RECEIPTS FOR THE YEAR BEGINNING MAY 1st, 1001 OR ONLY

AFTER THE PASSAGE OF THE ACT, APRIL 15, 1901,

Corumpus, OnIo, November 18th, 1902,
Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

~ Dear Sir:—T am in receipt of yours of recent date, in which you seek an opinion
from me as to whether the Aet passed April 15th, 1902, known as the Cole Law, re-
quiring certain classes of corporations to pay into the State treasury in the month of
November each year an annual exeise fax equal to 1 per cent. of their gross receipts
for the year previous, ending on the 31st day of May, ean operate to require such
companies to pay the 1 per cent. excise tax on their gross receipts for the year begin-
ning May 1st, 1901, wnd ending May 1st, 1902, or whether the tax for the year 1902
is limited to the 1 per cent of their gross receipts earned from and after the 15th of
April, 1902, date of the passage of the Act, to the 1st day of May.

In order to determine these questions the nature of the tax levied and collected,
must be inguired into. It is not a tax levied and collected on the preceding year’s
gross receipts, as such, for if it were it wounld be a property tax and not being uni-
form with other property tax would be unconstitutional. The gross receipts of the
preceding year, is merely the yard stick by which the taxes are measured, as the
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capital stock of certain other classes of corporations, is the yard stick by which the
excise tax required to be paid by such companies, is measured. The tax requirved fo
be paid under the (lole Bill is an excise charged, and collected for the privilege of
continuing to exercise the franchise of a corporation not for the previous exercise of
the franchise. Should any company on or before the Ist day of May have decided
to surrender its corporate franchise, it might have done so. In that event mo execice
tax would be due from it. But, not having done so it is required to pay the excise
tax named in the Cole Bill, which is measured by the gross receipts of the preceding
year.

Tn the case of Southern Gum Company against Laylin, decided by the Supreme
Court of Ohio just previous to its summer adjournment, it was songht to recover back
the excise tax paid by that Company of 1-10 of 1 per cent. based on its capital stock,
on the ground that the Act under the provisions of which it was paid, was unconsti-
tutional, and that it was retroactive in effect. The Court held that the Act was
constitutional, that the tax could not be recovered back, and that it was taxing the
privilege of continuing the exercise of its franchise as a corporation. The prineiple
involved and decided in that case, in my opinion, is decisive of the questions under
consideration. Hence it is my opinion thaf you should charge and collect an excise
tax from the corporations named in the Cole Bill, a sum equal to 1 per cent of the
gross receipis of these companies, for the year beginning May 1st, 1901, and ending
May 1st, 1902,

Yours very truly,
J, M. SHEETS,
Attorney General.

THE BUSINESS OF A SAVINGS AND LOAN ASSOCTIATION AND A SATE
DEPOSIT AND TRUST COMPANY MAY BE CONDUCTED BY A
SINGLE CORPORATION.

Corumeus, Ouro, Nov, 19th, 1902.
Hon. Lewis C. Laylin, Secretary of State, Columbus, Ohio.

DEAR Str:-—Your inquiry of October 23rd, 1902, whether, under existing laws a
savings and Joan association and a safe deposit and trust eompany may be incorpor-
ated under one charter, either by original articles of incorporation, or by amendment,
is before me.

On Febrnary 18, 1901, {his office, in an opinion found upon pages 49 to 53 of the
Report of the Attorney General for 1901, concluded, for reasons therein fully stated,
that a comparison of the statutes, Seetions 3797 fo 3821, inclusive, relating to savings
and loan associations, with Sections 3821a to 3821g, inclusive, relating to safe deposit
and trust companies, disclose that the funetions of the respective class of companies
were so dissimilar, that in the ahsence of a provision of statute allowing one corpor-
ation to transact both kinds of husiness referrved to, it should be taken to be the intent
of the Legislature, that a single corporation may not be chartered to exercise the
funetions and powers, both of a savings and loan association, and of a safe deposib
and trust company.

From time to time, sinece this office passed upon the question submitted, the
Legislature, has sought to specifically eonfer upon savings and loan associations, power
to engage in the business of a safe deposit and trust company, but such enactments,
being in such form ns to contravene the Constitution of the State, served no purpose,
other then to indicate that in the minds of the Legislature, the two elasses of business
are not irrelative.

On May 10th, 1902, (95 O. L., p. 531), the Legislature of this state passed an act
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entitled < An act to authorize the consolidlation of savings and loan associations with

. safe deposit and frust companies in certain cases.’’ Section 1 of said act authovizes
the consolidation of sueh companies under the conditions therein named. Section 2
provides that the proceedings in consolidation ghall be the same as those provided

in Seetion 3381 of the Revised Statntes, relating to the comsolidation of railvoad
companies. Section 3 of said act provides that when such agreement of consolidation
is made’and perfected, and the same or a copy thercof is filed with the Seeretary of
State, the several companies, parties thereto, shall be held and taken to be one com-
pany, possessing all the rights, privileges, powers and franchises of said several com-’
panies, but subjeet to all and singular, the provisions of law relating to the diffevent
branchies of the business of such new company, the same as though conducted hy
geparate companies.

*By this act the Legislature responsibly declared that the kinds of business
referred to might properly and legally be transacted by a single incorporvated ecm-
pany, and in the act provides for the consolidation of any two of the respeetive exist-
ing ecompanies into one.’ Conceding the vaildity of this act, one of the following eon- .
“elusions must logically and legally follow: either first, that the only mode by which a -
company may be authoritatively fovmed to do both kinds of business is by consoli-
dation, thus contemplating the pre-existence of two companies, a savings and loan as-
sociation and a safe deposit and trust company, ready and willing to consolidate, ov
second, that it is the Legislative intent that a single corporation may transact both
kinds of business, and the act in question is merely to provide a means by whieh ex-
isking companies of the respeetive kinds may consolidate into one corporation, and
that the poliey of this state is to treat the classes of business referred to as similar
and relative.

If it is admitted that one corporation may do these two kinds of business at all,
“it would seem to follow irresistibly that the purposes of a savings and loan association

~and a safe deposit and trust company, may Iawfully be provided for in original articles,
beeause what may be done indirectly, naturally, may be done directly. And if such
incorporation may be made by original articles, then under Section 3238a, R. 8, a
;sai'iulgs and loan association may so amend its articles as to inelude the purpose of
doing a safe deposit and trust ecmpany, and in all cases, a company so incorporated,
shall be held and taken to possess all the vights, privileges, powers and franchises of a
savings and loan association, and # safe deposit and trust company, and subject to all
and singular, the provisions of law relating to the different hranches of the business,
the game as though conducted by a separate company. '

Very respectfully,
Grorer H. JoNES,
Assistant Attorney General.

AS TO WHO MAY BE EXCUSED I'ROM DENTAL BXAMINATIONS.

Covrumsus, Ouio, November 21st, 1002,
Dy. H. €. Brown, Columbus, Ohio.

Diar Sir:—1 am in reeeipt of your inquiry, seeking an opinion from me as to
 whether the Board of Dental Examiners may excuse from examination a person who
has been actively engaged in the practice of denfistry, from and after January 1st,
1893, although such person may not have been a *‘ Proprietor’’ of a dental office dur-
ing the time named. .
The Act of April 29th, 1902, providing for the examination of persons desiring
to practice the profession of dentistry, provides that the Board of Dental Examiners
shall exeuse irom examination ‘‘any person or all persons who are or have been, E].l&
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proprietor ov proprietors of a dentfal office, ox place of ]J(J'fm nuug dental wmk in this
State, eonfinuously since January lst, 1802.7%

The provisions of the Acf, in exempting certain pclsous from mnmmatlon can he
upheld only under the theory fhaf persons exempted by reason of long cxpenou(‘e'
have became proficient in their profession, hence do not need the test of a,:n ‘examin-
ation, A person actively engaged in the praetice of dentistry fr om and after Jannary
1st, 1893, would certainly bo ag fully competent to practice the profession as though
he were the ‘‘proprietor’’ of a dental office for the same period, and should come

under t]lc same rule of exemption.
Very tme yours,
J. M. Smaewrs,
Attorney, Gener-l,

iN I‘TGARD TO PREPARATION AND ALLOWANCE OF BILLS OF DXL]hI‘
TIO\T IN CASES DECIDED SINCE OCT. 22.

Conumpus, Onro, December 2, 1906,

Robert Thompson, Prosecuting Att’w., Carroliton, Ohio.

DEAr Bir:—TI am in receipt of your letter of November 26th, in which you eull
my attention to the apparent inconsisteney in the law relating to the preparation and
allowanee of bills of exception, as passed by the Legislature at its extraordinary ses-
sion, and in which you ask my opinion ag to the proper method to be followed in order
to procure a bill of exceptions in cases decided by the trial eourts sinee this act
was passed.

Seetion 1 of this act amends Seetions 5301 and 5302 R. 8, Section 2, repeals the
original Seetions 5301 and 5302, and provides that ‘“This act shall be held to apply,
after January 1, 1903, fo all pmdma actions.”” Section 3, provides, ““This aet shall
take effeet and be in foree, from and after its passage’’.

It is evident that the Tegislatnre was laboring under the erroncous lmplessmn_
that thepreparation and sllowanee of bills of exception relate to the remedy, and that
under the provisions of Section 79, R. 8., an amendment of the statutes relating to
this subject would have no applieation fo pending actions, unless expressly so stated
in the aet, hence undertook to make the act apply to cases -pending after January
1, 1903,

It has been firmly estw.bhshcd however, by repeated decisions of the Supreme
Court, that the preparation, scLL]cment and allowanee of a bill of exception, in no
manner relates to the remedy; and that the bill of exception must be prepaved, seftied
and allowed according to the provisiony of the law in force at the time of the reu-
dition of the judgment by the trial eourt. Young v. Shallenberger, 53, 0. 8, 291;
Baker v. City of Lancaster, 53, 0. 8., 671; Kreamer v. Martin, 53, O. 8, 672; Griffeth
v. Murphy, 54, G. 8., 613, and Sheetz v. Shuberty, 54, O. 8., 632.

Henee it cleavly follows that the amendment of the statute relating to the pre-
paration and allowance of bills of exeeption, applies to all eases pending at the time
it goes into operation, which, by the Drn\'mlonc; of Section 3 of the act, was on the
date of its passage, towit, October 22nd.

The aet in guestion should be construed as though the provision ‘this act shall be
held to apply, after January 1, 1903, to all pending cases’’ were entirely eliminated.
Tor this provision merely declaves what was the law already. It does not sesk 1o
postpone the operation of the act until January Ist. In order to work such a vesulf,
it should have read, ‘‘This act shall nof apply to pending eases uniil after January
1, 1903.77 d

It is therefore my opinion that you would be safe in following the law as it now
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stands, in the preparation, settlement and allowanee of bills of exception in any cases
decided since the 22nd day of October. :

It would seem to me, however, that professional courtesy on the part of opposite
counsel should permit you to comply both with the law as it existed prior to the
amendment referred to, and also with the law as amended. A journal entry showing
the allowance of a bill of exceptions would do no harm, even though it be unnecessary.
3 Very truly yours,

J. M. SHEETS,
Attorney General.

THE TREASURER AND AUDITOR ARE ENTITLED TO THE FIVE PER CENT.
; PROVIDED, ON COLLECTING DELINQUENT PERSONAL TAXES.

CorumBUs, OHI0, Dee. 9th, 190%.
Hunter §. Armstrong, Pros. Att’y., St. Clairsville, Ohio.

My DEAr Sir:—Yours of Dee. 8th, at hand,

You inquire whether, in my opinion, under the provisions of Section 1069, R. 8.,
as amended in 95th, Ohio Laws, page 574, the county auditor is entitled to fees omn.
personal taxes collected on the delinguent personal duplicate, provided for in Section
2855, R. 8.; also, whether the county treasuver is entitled to five per cent. for colleet-
ing taxes on the delinquent personal duplicate.

In answer to your first inquiry, I heg leave to state that in my opinion the audi-
tor is entitled to five per cent. on such collections. The ‘‘grand duplicate’’ of the
county, as I understand the meaning of that term, refers to the entire duplicate of all
ihe taxable property of the county. That would include delinquent taxes as well as
those that were not delinqnent. I can see no reason for a distinction between taxes
on the delingquent duplicate, and faxes on the regular duplicate. They are all part and
parcel of the ‘‘ grand duplicate’’ of the county.

Ag to the second inquiry, I am also of the opinion that the treasurer is entitled to
the five per cent. By the provisions of Seétion 28535, R. §., the anditor must make a
delinquent duplicate of personal taxes immediately after the August settlement, and
add ten per cent, penalty thereto, and deliver the same to the county treasurer, who
ig required to collect the same by any means authorized by law, and for his services
he is entitled to five per cent. Hence I am of the opinion, whether these taxes are

~ voluntarily paid, or whether he proceeds by distress, action, rule of court, or sf)eciu.]
effort in any other direction, he is equally entitled to five per cent.

I am aware of the decision of the Court in the ease of Hunter v. Boreh, 51, 0. 8.,
320. The provision there is soniewhat different from the provisions of Section 2855,
R. 8. Under the provisions of Seetion 1094, R. 8., the treasurer is required to pro-
ceed to collect ** by distress or otherwise’’, the taxes due, together with five per cent.
penalty, ‘¢which penalty shall he for the use of the treasurer as compensation for such
colleetion,’’  ¢“By distress or otherwise’’, means by distress or some other active
method pointed out by law, calenlated to enforce payment. It means mone than stand-
ing behind the counter and receiving the money. For that the treasurer is given a
regular per cent. Hence-the decision of the court in that ease, that where the
treasurer merely sfood behind the counter and took the taxes upon delinquent property
-after the 20th, of December, he was not entitled to the five per egut. penalty.

In the case of delinquent personal taxes, it is somewhat different. Here an extra
duplicate is made up of the delinquent personal taxes, on whieh ten per cent. penalty
is added. This duplieate is placed in the hands of the treasurer, who is required at a
time other than the nsual time for receiving faxes, to proceed ‘‘by any of the meuns
provided by law’’, to colleet the taxes, and for this collection he is entitled to five
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per cent, “‘One of the means provided by law’’ is standing behind the eounter and
receiving the taxes due on this delinquent duplicate.
: | Very truly,
J. M. SHEETS,
Attorney CGeneral,

COMPENSATION OF A CORONER MUST BE COMPUTED AND ALLOWED BY
THE COUNTY COMMISSIONERS. i

CorLumsus, OHio, Dee. 8th, 1902.
U. 8. Martin, P'rosec:m'-:ig Attorney, Dayton, Ohio.

DEeAR SIR:—1I am in receipt of your communication in which you seek an opinion
from me as to whether the fees due a county coroner are ‘¢claims against the ecounty’?,
which must he allowed by the county commissioners before the auditor is authorized
to issne his warrant on the county treasurer for the amount due; also, whether, under
the head of ‘‘necessary writings’’, for which the coroner is entitled to receive ten
cents per one hundred words, he has a right to include such as subpoenas, description
of bhody, inventory of property found on body, notice to rela,'tives, results of post-
mortem examination, ete., ete.

I beg to state in answer to the first inquiry, that T am elearly of the opinion that
such claims must be allowed by the commissioners before they can be paid. Section
894, R. 8., provides:

“‘No claims against the connty shall be paid otherwise than upon
the allowance of the county commissioners, upon the warrant of the
county auditor, except in those cases in which the amount due is

* fixed by law, or is authorized to be fixed by some other person
- or tribunal.”’

The amount of fees duc a coroner iz not fixed by ‘‘some other person or tri-
bunal’’, nor is the amount of ecompensation due a coroner fixed by law. The rale
of compensation due is fized by law, but not the amount. The amount due pepends
upon the number of bodies viewed, the distance traveled and the number of words
written. When these facts are brought to the knowledge of the commissioners, they
are then able to compute the amount due the coroner.

I can hardly conceive a case that comes more clearly within the provisions of
Section 894 requiring the claim to be allowed by the commissioners, than that of the
amount of compensation due the coroner. Indeed, an oceasion might arise where the
commissioners must pass npon the question as to whether there is any right to an
allowance. The coroner is not entitled to hold an inguest over every dead body. It is
only where bodies have been found dead under a suspicion that they may have died
by violence. It would hardly be claimed that the coroner eould hold an inquest over
the dead body of a person’ whose death resulted from an ordinary case of typhoid
fever, Hence, the commissioners must pass not only upon the amount of compensation
due, but whether there is a right to any compensation, before a warrant can be issued
for the amount claimed. _

In answer fo ihe second inquiry, T am equally clear that the coroner is entitled
to charge and receive ten cenis per one hundred words for-all such writings ag are
named in the inquiry—indeed, for all writings reasonably necessary in order to per-
form fully and completely all the duties enjoined upon him by law. Seetion 1239,
R. S., provides that he shall receive ten cents per one hundred words ‘“for drawing all
necessary writings and return thereof.’” This statute means just what it says. Just
what writings would be reazonably necessary in order to perform fully and compictely
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- his duhea couId not always be forseen by the Lemslatul e, hence the general pre 0\'131011
_.ibovr_ quoted,
Very truly,
J. M. SHEETS,
Attorney General.

HAS THE BOARD OF TRUSTEES OF THE OHLO HOSPITAL TOR EPILEP-
TICS THE POWER TO APPOINT AN ADVISORY BOARD AND
PAY THEIR BXPENSES, IITC.

COLUMBLTIS,.OHIO, December 9th, 19062,
Dy, H. P. Olemacher, Gallipolis, Ohio.

Dear Sir: —I am in 1(’1331])t 0":' your communication from the Trustees of the
~ Ohio Hosmtﬂl for T‘plloptlcq in which inguiry is made as to whether, in my opinion,
the Boar d of Trustees can law fully appoint an advisory medical board of from 8 to 10
physicians, located throughout the different parts-of the State, whose duty shall 2on-
sist in consulting and advising with the medical staff at the institution, either by cor-
respondence or by personal visits at the institution; also whether the Board of
Trustees would be authorized to pay the personal expenses of this advisory board out
of either the salary or expense fund of the institution.
Section 751-2, R 8., authorizes the Tristees of the Obio Hospital for Epileptics
to ¢f Provide such administrative force and madical skill, as in their opinion, the best
interests of the institution may require, and shall conduct the hospital in geccordance
with the laws in foree relating to other institutiong of the Statc, so Tar as the same
may be applicable.”’
The *‘medical skill’” anthorized to be employed must, of couwc, be similar to
that employed in other benevolent institutions of the State and this hospital must be
conducted ‘“in accordance with the laws in force regvlating other benevolent insti-
~ tutions,”’

~In determining what ‘‘medical skill’? may be employed, we are materially aided
by an-examination of the vavions provisions of the statute providing compensation for
the different officers and employes of the several benevolent institutions of the Stafe.

Refevence 4o these statutes will disclose provisions for salaries of physicians and
assistant physicians—indeed for almost c\'el -y employe from superintendents to seam-
stresses, but no salary for a member of an ‘advicory medical board’’. If an advisory
board of physieians can be appointed and their expenses provided for, it follows,
“that a salary may also be provided for the members of this board. If an advisory

- methieal board may be created and 8 or 10 physicians appointed to that boaxd, there is
no reason why ihe board can not be increased to 18 or 20, or any other number, that
the trustees may conclude advigable. If the Board of Trustees of the Ohio Hospital
for Kpileptics may have an advisory board of vphysicians so may every other benev-
~olent institution of the State and the trustees may inerease these boards to any nuwm-
ber they see fit, and, as alveady suggbsted, if they arve authorized to pay the personal
expenses of these advisory boards, they are emmlh authorized to provide a salary
for members of this board,

Tt can thus be seen what mr;,ht tollow from lml(hng that such power lay within
the breast of the timstees,

I do not intend, in the least, to refiect upon the integrity of the present boa.r:i of
Trustees for I think I can fully appr eciate the integrity of these genflemen and their
great desive for the snceess of the ingtitution whose affairs they are ealled upon to
manage. It iz not a que?.tmn as to what might be desirable buf it is a que‘stwn
as to power.

While the present board, no doubt, would exercise great care and not abuse such
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powre, if it were found to exist, but the present members cannot remain as trustees
forever. The personnel of the board must change sooner or later. The successors
might not be actuated by the same laudable motives, and the institution might soon
be loaded down with a corps of employes whose expenses and eompensation, if allowed,
would absorb its resources. '

What is said of the hospital for epllephcs would apply with equal foree, to every
other henevolent institution of the State. This consideration makes it clear fo me,
that it was never the purpose of the Legislature to grant such unrestricted powers fo
‘the trustees of any institntion.

If your board of trustees is clearly of the opinion ‘f:hr-tt an advisory medical board
is needed, it wonld be beffer to present the matter to the next Legislature for action,
than to give a doubtful construction of the statute in favor of existing authorvity.

’ Very truly yours,
J. M. SHEETS,
Attorney General.

AS ';.‘O WHETHER A BOAT OWNED AND REGISTHRED IN PENN. AN[D
UHARTERED BY OHIO IMSHERMEN, 18 LIABLE l'OR
TONNAGE TAX.

Coruvweus, Om1o, December 11th, 1902,

State IMish & Game Commission, Colwmbus. Ohio.

GENTLEMEN : — Answering your question of the 10th inst., as fo whether ““a boat
owned and registered from Penusylvania port, bit chartered or leased by Ohio fisher-
men, is liable for tonnage tax as provided in Section 6968-6, R. 877, T would say that
by an examination of that section and the preceding seetions, it is apparent that the
restrietion’ contained in the above seetion operates upon ‘‘persons, firms, or corpor-
ations’’ and not upon vessels of one character or another employed or owned by them
in their business of fishing, The seetion provides that for each boal registered under
the laws of the United States, used for the purposes defined in that section, there must
be paid the sum of $10.00 for each net ton eapaecity of each boat, and for tlms,p not so
registered, the sum of $15.00, ‘

So that from the consideration of these sections, it is apparvent, that the meve
fact that the boat may be owned or registered from a Penmsylvania port, does. not :
exempt it in any way from the operation of that statute, if used for the purposes
therein mentioned,

P Very truly yours,

J. M. Sugsrs,
Attorney General.

PENALTY TOR VIOLATING A T.OCAL OPTION ORDINANCE.

g " Corumpug, Ouio, December 17th, 1002
.. Woods, Prosecutling Attorney, Medina, Ohio.

Dear Sir:—Yours of December 16th at hand and contents noted. The law as it
stood before the enaetment of the Beal Law, preseribed no penalty for any person
violating a loeal option ordinance, Thaf penalty was always preseribed by the orvdi-
nance ifself. Before a person can be guilty of an infraction of the Beal Law there
must have been a local option election and it must have been carvied on in the man-
ner preseribed in the Beal Law. Hence it is clear that a person can not be guilty of
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an infraction of the Beal Law because he is guilty of an infraction of an ordinance
providing foe prohibition of the sale of intoxicating liquors, enacted under the pro-
visions of the law as it existed prior to the passage of the Beal Law,
Very truly yours,
J. M. SHEETS,
Attorney General.

AUTHORITY OF COUNTY COMMISSIONERS TO COMPEL THE OPENING
OF A COUNTY ROAD.

; Corumsus, Onio, December 17th, 1902
W. BE. Weygand, Prosecuting Attorney, Wooster, Ohio. '

DeAR Sr: —Yours of December 11th came duly to hand, and owing to press of
otlier business, I could not give it immediate attention, and indeed, T answer you now
without having given the matter as extended an examination as T should like to give
it. But other things are crowding upon me so that I must dispose of it.

If the county road, of which yon speak, in your letter, was established under
the provisions of Chapter 2, Title 7 of the Revised. Statutes, I am unable to find any
express authority by which the commissioners can compel the road in the munieipality
spoken of to be opened. The law was quite imperfect upon that subject up until the
vear 1892, at which time the Legislature provided (89 O. T. 126) that such roads
should be opened by the commissioners by contract. This remained the law until
April 14th, 1896, at which time Section 4650 R 8. was amended so as to take vut that
provision and leave it as it now reads, The trustees arve ordered to open the road but
the law gives no machinery by which it can be opened. There is no road supervisor
who has any jurisdiction within the limits of the municipality. As the road was
located by the county commissioners the munieipality is under no obligations to open
it; Section 2747 having no application to this particular case.

A municipality, as you are aware, is under no obligations to take the respon-
‘gibility of maintaining a street unless properly dedicated, or unless it voluntarily
takes upon itself the obligation.

_ If the partieular road in question had been established under the provisions of
Chapter 6 or 7, Title 7, R. 8, then the commissioners, of course, would. have the
power in the manner peinted out in these chapters, to open the road. T understand,
however, from your letter, that this is not the case.

The guestion has arisen in my mind, whether the commissioners having the power
to establish a road, would not have the inherent power to open it and pay the expense
out of the road fund of the county. I am inclined to think they would, but have not
been able in the limited time I have had to examine these questions to satisfy myself

ou the subject.
Very truly yours,

J. M. SHEETS,
Attorney General.

REBATE TO PERSONS DEALING IN INTOXICATING LIQUORS.

_ CorumBus, On1o, December 22, 1802,
John W. Zuber, Prosecuting Att'y., Paulding, Ohio.

DrARr Sir: —Yours of December 19th came duly to hand. The question presented
by your letter is whether, where a person dealing in intoxicating liquors, after he has
made a second payment, under Section 4364-11, and desires to discontinue the bus-
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iness, in giving him a rebate, the County Treasurer must consider the whole payment
of $350, and return to him the unearned tax or must he keep out at least $50 of the
last payment. ; - - :

It is my opinion, that he must return to him such proportion of the tax as has
not been =arned. That is, the tax to be returned is to the whole tax as the remainder
of the year in whieh he is not engaged in the business ig to the whole year. The whole
$350 becomes an obligation at the beginning of the tax year and becomes a lien upon
the premises in which the business is earried on, at that time. The division of the
poyment into two installments, is for the convenience of the person engaged in the
business, Section 4364-11 provides that when a person ceases fo engage in the bus-
iness before the end 'of the year, the County Auditor shall issue to such person a re-
funding order ‘‘for the proportionate amount of said assessment except that it shall
be in no case less than $5077, That is, if the person has engaged in the business for a
time so near the end of the year that the prorata proportion to be refunded would
be less thar $50.00 he should have no refunding order whatever. It does not mean
that the Treasurer shall, in no case, retain less than $50.00.

Very truly yours,
J. M. SHEETS,
Attorney General.

VALIDITY OF CLAIMS OF COUNTY AUDITORS.

Conumsus, Omio, Dee. 26th, 1902.
. B. Nichols, Prosecuting Atiorney, Batavia, Ohio.

DEAr SiR:—Your letter of December 15th, and also of Dee. 23rd, came duly to
hund. Owing, however, to unusual press of other matters, I could not give your first
letter the prompt consideration T should like to have given it.

1 will try to state an answer to your inquiries in their order.

First: Ave claims of the county auditor, niade out in the following form, to-wit:

“1901—April 23 Advance on salary and fees................ $2,000 00
g July % Services member ‘Board of Equalization’... 88 73
9@ “ 4 Swearing assessors and appraising railroads. 83 20
@ % IR P WOITK 5 2.0.08 55 80008 S b5 A TS B e DT 576 00
€ Aug. 13 Advance on salary and fees........ e Lo 1,200 00
& Oct. 15 Services ag auditor balance due for year

ending Octoher 15th, 1901............... 1,259 44
& % Twtra services required by ‘Dec. Ap......... 784 00
“ “o % Turnigshing State Board of Equalization with
transcript of number of acres, ete...... 48 00
TPOEAL vcocs micidunie winmsmmissnmessin e 5 5o 5 650m 08 s ¢ o e W S 8T8 $6,039 37,”

a compliance with the provisions of Section 1077, R. 8., which requires that
¢ A1l elaimg for services of the county auditors, which are payable
from the county treasury, shall be made out in detail according to
the rates named in the foregoing sectiom, and shall be presented
to the county commissioners who after being satisfied the labor has
been performed, shall gllow said bill or claim, and eause the same
to be spread upon the minutes of their board.’’

It seems to me that it is quite clear that this question must be answered in the
negative. A ‘“detailed aceonnt’’ in ordinary business transactions is well understood
by everybody, and it is the same kind of a detailed aceount that is required to be made
out hy auditors when they present their elaims for alllowance and paymeut. An
aceount ““made out in detail’’, means that the items of services rendered shall be
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set forth. Not only that, but the rato of compensation must also be set forth. The

reason for these requirements ave clear to all. The commissioners are required ’co_
gerutinize these items, and examine for themselves, to determine whether all the sar-

~ viges claimed for have been rendered, and also whether they have been previously paid

for. This they cannof do unless the statute is complied with.

Tt has frequently happened in this state, that ecounty officers have presenterd
auplicate elaims for the same services, which have been.allowed and paid. The remedy
for this evil is this requirement of the statute. that all aceounts shall be made ont

du detail, both as to amount of serviees rendered and ‘as to rate of payment thevefur,

- Take the first item of the account; “1901— April 23—  Advance on salary
and fees,...... $2,000.00.°7 How many months and for what months is this elsim
for salary presented, allowed and paid? What portion of the Two Thousand Dotlars
sllowed is salavy, and what portion fees? What particular serviees were rendered,
anit what rate was charged for the fees claimed to be due? The account is silent on all
these matters,

The erviticisms which apply to the first item, apply to all other items, hence
they need not be further considered.

Second: Where a eounty anditor performs work that should have been periormed
by hig precedecessor and for which the predecessor had veceived pay, but without
informing the county commisgsioners that the work had not been done, and without
being requested by the commissioners to perform the work, ean the commissioners
allow and pay him therefor?

This question, in-my opinion, should also be answered in the negative. [t is a
well yecognized principle of law, that where one person performs services for ancther
without his knowledge ov request, the services so performed are deemed to be gratu-

_ituous, and he ean recover no compensation therefor. This principle of law is cle-

mentary, and needs no ecitation of authorvities. Tlad the county aunditor desired to be
paid for these services, he shonld have either arvanged with hig predecessor for such
payment, or have coniracted with the connty commissioners for the completion of the
work. (Whether the county auditor is entitled to pay fr om his predecessor is a ques-
tion not before me, henee do not consider it.) .
1 wish to digress, however, enough to say, that it is clearly the duty of the county
commissioners to see that an outgmng anclitor has performed all the services required
of him,-before he is allowed and paid hig salary. If, however, he has been alliwed
and paid in full under the mistaken belief that he has performed all the services that
15 due from him; and the county is afterward compelled to expend money for the
completion of the work Te shnuld have performed, an thn would lie to vecover
the amounu ¥

Third:  Was it proper to allow and pay the county anditor $784.00 as ‘‘extra
serviees required by deeennial appraisement’’, he having entered upon the discharge
of his duties on the third Monday of October, 1900, and without the bouvd of
county commissioners allowing anything for extra elerk hive on account of the decen-
nial apprpaisement? :

Seetion 1076, R. 8., provides that the county commissioners may make an addi-
tional allowanee to the auditors of their respective counties, for elerk hirve, not
exceeding twenty-five per cent. of their annual allowance, in the years when fhe reul
property of the county is vequired by law to be appraised. This allowance is uot
made ag a matter of cowrse. [t is only where additional clerk hirve is needed, and

the anditor is put to an additional expense beeause of this fact, that the commissioners

are authorized to make the allowance for additional elerk hire. The county auditor
is required under the law, to put in all his time in the service of the county, and if he
ean; without extra clerk hire, perform the duties required of him in the years of the

~ decenuvial appraisement, he cannot be allowed any extra compensation. If extra clevks

are needed, to the extent that they ave needed; the county commissioners may provide
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for their payment, providing the amount does nof oxceed twenty-five per cent. of the
annual allowanee of the county auditor. Buf in the first place, the clerks must be
needed ; and in the second place, the allowance to the auditor cannot exceed Che cost
of their employment. g

It seems, however, from your statement, that the allowance of &7 84.00 was not for
clerk hive, but for extra sevvices to the county auditor himself, which, in my opinion,
was elearly illegal. Buf even if it had been for clerk hire, an itemized statement of
the elerks hired, and amount paid each, would be required to be presented for allow-
anee. For, as stated in your letter, the purpose of the statute is “to reimburse the
auditor for any extra money paid out for clerk hire on account of the decennial
appraisement.’’ i

Tourth: Is the ecounty auditor entitled to rveceive pay out of the county freasury
for swearing assessors under the provisions of SBection 2757, R. 8., for furnishing the
stute board of equalization an abstract of the veal property of his county under the
provisiong of Bection 2817, R, 8.7 for making out the delinguent personal tax list as
required by Section 2855, R. 8., also for making list of names of tax-payers and the
amount of road tax wifh which each stands charged, and for transmitting the same
to the township elerks of the respective townships of his county, as required by
Section 4738, R, 8. _

1t is entively clear that he is not. It has been frequently and uniformly held by
the Supreme Court of Ohio, that in order '

“To warrant the payment of fees or compensation to an officer, out
of the county treasury, it must appear that such payment is author-
izedl by statute.”’ é

“See Clark v. Comwissioners, 58 0. 8., 107, and cases cited.

There is no provision of statute authorizing payment to the county audifor for
these serviees, hence ihese services must be performed in return for the salavy he
receives. - For, as is stated in Jones v, Commissioners, 57, 0. 8., 189, ‘“for all services
by a county auditor for which no specific provision is made for payment, he is deemed
to be compensated by the salary attached to the office.’’

There is a liberal anmual salary attached to the office of a connty auditor, and
e is supposed to earn this saiary. In order to earn it, be must perform without extra
compensation, all duties devolved upon him, for which no specific provision is made
by statute for payment.’’

There is still another reason why he is not entitled to be paid extra for furnish-
ing an abslraet of the real estate of his county under the provisions of Seetion £317,
E. 8. This is one of the extra duties he is requived to perform during the decennial
appraisement year, and Seetion 1076, R. 5., already referred to, provides that such
scrvices shall be compensated by an allowance for extra clerk hive.

Fifth: Does the term, ‘“omitted property’’, as is used in Seetion 1071, R. 8., in-
elnde the property of railways, banks, express, telephone and telegraph companies,
where the veturns have been voluntarily made, but for any reason hiave not Leen
placed by the auditor on the tax duplieate until after the first of Oectober?

1t wouid hardly seem that the anditor conld be serious in making such a elain.
In such cases the returns are all made within the time preseribed by law, hence, it
eould not be omitted property. There can be no omitted property where the returns
bave been promptly made, ‘¢ Omitted property’’ means only such, as the owner in his
effort to evade taxation, omits to return, and which the auditor by his industry and
zeal, under the provisions of Section 2731 and 2782, R. 8., places on the tax duplicate.
It does not include any additions made under the provisions of Section 1039, R. 8.

The companies referred to in your letter, have nothing to do whatever witl ap-
praising their property. They make their returns, and public officers are then ecalled
upon to appraise the property of these companies. In the case of railroads and
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banks, the county anditors arve the appraisers, and the state board of equalization sits
to equalize the values. 1In the case of express, telephone and telegraph companies, the
state board of appraisers and asscssors appraise the property. If, for any reason
the board of equalization, or the board of appraisers and assessors should be unable
to get through with their work by firsi of October, and the county auditors would
then be enfitled to four per cent. on the taxes collected on these properties, the fees of
the county auditors would run into hundreds of thousands of dollars. Take steam
railroads alone, their appraised value in the year 1902 amounted to about one hundred
and twenty million dollavs, 1If the tax rate the state over would average two and one-
half ver cent,, and the county auditors were entitled to receive four per cent. upon
the tax thus coliected because the hoard of equalization did not get through by the
firat of Cetober, on railroads alone, their fees would amount to ome hundred and
twenty thousand dollars. The absurdity of the position taken by the aduitor, is thus
made apparent. - :
Very truly,
J. M. SHEETS,
Attorney General.

UNDER SECTION 7262 MAY THE COURT REQUIRE RECOGNIZANCE WITH
SURETIES, OF WITNESSES FOR THE STATE IN CRIMINAL CASES.

Conumpus, Ouio, December 20th, 190%.
I'. W. Wonds, Prosecuting Att’y. Medina, Ohio.

DEAr S1r: —Yours of December 26th duly received and contents noted. You in-
quire whether in my opinion, under Section 7262, R, 8., where a criminal case is con-
tinued, the Court may reguire witnesses for the bfﬂta to enter into a recognizance,
with gureties, for their appearance at the next term of eourt. Owing to press of other
matters, I have not been able to give this question the consideration that I would like
to, but it ocecurs to me that a ‘“recogrizance’’ means more than a personal recogni-
zance, The term recognizance covers both personal recognizance and rocognizance
with suretics, Hence I am guite sure that the law intended to leave it to the dis-
cretion of the Judge to determine wether the recognizance should he personal or with
sureties, ) '

Section 7151, R. S, permits magistrates before whom a preliminary hearing is
had, to require a witness to enter into a recognizance with sureties. Surely if the
magistrate should be permitted to require security for the appearance of witnesses,
the Court before whom the accused is finally tried, should have the same power.

1f the Court should not require the witness to give more than personal recogni-
zanee, and in many instances it would be equal to no recognizance whatever, and he
could be spirited away, justice would thus become a mockery.

If, however, the Court should require fhe witnesses to give recognizance w1t.h
sureties and the witness feels aggrieved, on the ground that the Court has excecded
its authority, thc witnesses have a remedy by habeas corpus.

Very truly yours,
J. M, SHEETS,
Attorney General,





