964 OPINIONS
4563.

APPROVAL, NOTES OF NORTON TOWNSHIP RURAL SCHOOL DIS-
TRICT, SUMMIT COUNTY, OHIO—$7,000.00.

Corumeus, OHIO, August 10, 1932

Retirement Board, State Teachers Retirement System, Columbus, Ohio.

4564,

DISAPPROVAL, FORM OF CONDITION TO BE INCORPORATED IN
LEASES TO BE EXECUTED TO RAILWAY COMPANIES COVERING
ABANDONED CANAL LANDS NOW OCCUPIED BY TRACKS OF
SUCH RAILWAY COMPANIES.

CoLumsus, OHio, August 11, 1932,

Hon. T. S. BrINDLE, Superintendent of Public Works, Colmhbu:, Oho.

Dear Sir:—This is to acknowledge receipt of your recent communication
submitting for my examination and approval the form of a certain condition
which you propose to incorporate in certain leases which you desire to execute
to railway companies, covering parcels of abandoned canal lands now occupied
by the tracks of such railway companiecs. By the proposed condition in the form
submitted, it is provided that the lecase may be cancelled upon abandonment of
the railroad line or branch thereof occupying the parcel of abandoned canal lands
covered by the lease.

With respect to the question as to the validity of a condition of this kind,
it is to be observed that the Supreme Court of this state in a number of decisions
has held that the state in transactions relating to its canal lands acts in a
proprietary capacity and that with respect to such transactions it is ordinarily
amenable to the same rules as those governing its citizens in like situations. More-
over, it is to be observed that provision is made by the statutory law of this state
authorizing a railway company to abandon a line of its railroad or a branch
thereof on the approval of such abandonment by the Public Utilities Commission.
It would seem, therefore, that if it is necessary for a railway company holding
a lease of this kind to abandon a railroad line or branch thereof using or occupy-
ing a parcel of abandoned canal land and such abandonment is approved by the
Public Utilities Commission, there would, in a legal sense, be a failure of con-
sideration with respect to the unexpired term of the lease which would legally
justify the inclusion in the lease of a condition providing for its cancellation in
such event.

The form of the condition which you propose to incorporate in the leases
ahove referred to, is as follows:

“This lease is granted with the mutual understanding that if at any
time within the term of this lease, the said second party, its successors
or assigns, finds it necessary to abandon this branch of its railroad system
for economic reasons, it may surrender the same to the Superintendent
of Public Works for cancellation, at least sixty days prior to any rental
payment date, with a statement of facts that warrant the annulment
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of the lease, and said Superintendent, if satisfied that the facts presented
are as stated, shall immediately cancel said lease, effective at the next
rental payment date, providing all rentals due thereon have been paid in
full to said date.”

Carrying out the thought above expressed with respect to the necessity of
the approval by the Public Utilities Commission of the abandonment of a railroad
or a branch thereof before such abandonment is legally effected, I am of the
opinion that it is necessary to incorporate a reference to the approval by the
Public Utilities Commission of such abandonment in the suggested condition to
be incorporated in these leases.

It is suggested, therefore, that there be inserted in the form of this proposed
condition as submitted to me, between the words “economic reasons” and “it may
surrender” the following words: “and upon approval of such abandonment by the
Public Utilities Commission.”

Respectfully,
GILBERT BETTMAN,
Attorney General.

4565.

APPROVAL, CONTRACT BETWEEN THE STATE OF OHIO AND LEROY
DANIEL MacMORRIS OF NEW YORK, N. Y, FOR THE CON-
STRUCTION AND COMPLETION OF CONTRACT FOR MURAL
PAINTINGS FOR LIBRARY READING ROOM IN STATE OFFICE
BUILDING, AT AN EXPENDITURE OF $6,500.00.

CorLumsus, OHio, August 11, 1932.

Hon. Frank W. Mowrey, LExecutive Secretary, State Office Building Commnission,

Columbus, Ohio.

Dear Sir:—You have submitted for my approval a contract between the State
of Ohio, acting by the State Office Building Commission, and Leroy Daniel Mac-
Morris of New York, N. Y. This contract covers the construction and completion
of contract for Mural Paintings for Library Reading Room on the cleventh floor
of the State Office Building, according to Revised Specifications for Mural Paint-
ings, dated March, 1932. Said contract calls for an expenditure of six thousand
five hundred dollars ($6,500.00).

You have submitted the certificate of the Director of Finance to the effect
that there are unencumbered balances legally appropriated in a sum sufficient to
cover the obligations of the contract, in accordance with section 2288-2, General
Code.

Inasmuch as mural paintings involve work of a character wholly dependent
for its acceptability upon the talent of the individual, the present contract did not
have to be let-after competitive bidding, and the detailed provisions of section$
2314 to 2332, General Code, did not have to be followed. Sce Opinion No. 3796,
rendered Dccembcr 1, 1931,

It is noted that the Govcrnor of Ohio has approvcd the contract herein, as
required by section 1 of the act of the legislature passed March 14, 1929 (113
0. L. 59).



