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APPROVAL, NOTES OF HANOVER RURAL SCHOOL DISTRICT, BUT-
LER COUNTY, OHIO, $1,685.00.

CoLumBus, Ouio, April 1, 1933.

Retirement Board, State Teachers Retirement System, Columbus, Ohio.

438.

APPROVAL, NOTES OF SOMERVILLE VILLAGE SCHOOL DISTRICT,
BUTLER COUNTY, OHIO, $187.00.

CoLumMmBus, Onro, April 1, 1933.

Retirement Board, State Teachers Retirement System, Columbus, Ohio.

439.

APPROVAL, NOTES OF ST. JOHN RURAL SCHOOL DISTRICT, MER-
CER COUNTY, OHIO, $1,845.00.

CorumMsus, OHio, April 1, 1933.

Retirement Board, State Teachers Retirement System, Columbus, Ohio.

440.

" OLD AGE PENSION—HOUSE BILL NO. 1 HELD CONSTITUTIONAL—
UNEMPLOYMENT INSURANCE—HOUSE BILL NO. 172 HELD CON-
STITUTIONAL.

SYLLABUS:

1. House Bil No. 1, relative to aid to aged persons does not provide for
the use of public funds for a private purpose, and therefore is not unconsti-
tutional within the principle of Auditor of Lucas County »s. State, 75 O. S. 114

2. House Bill No. 172, if enacted, will not be wviolative of the Fourteenth
Amendment within the principle of Adkins vs. Children’s Hospital, 261 U. S. 525.

3. A law which has as its purpose the shifting upon industry of the financial
burden of employes caused by unemployment resulting from economic conditions
is not so arbitrary, capricious and clearly unreasonable as to violate the Fourteenth
Amendment.

4. Since the scope of the unemployment insurance bill is by substantive pro-
visions restricted to its avowed purpose, i. e., lo provide benefits for persons who
become unemployed by reason of economic conditions, the proposed act does nos
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so restrict freedom of contract as to deprive persons of property without due
process of law.

5. Since the proposed unemployment insurance act is resirvicted to its proper
scope by procedural safeguards, 1. e., adminisiration by a commission whose orders
are subject to judicial review, it provides the notice, hearing and day wn court
necessary to due process and due course of law.

CoLumsus, Ownio, April 3, 1933.

Hon. KinGsLEYy A. TAFt, Secretary, Insurance Committee, House of Representa-
tives, Columbus, Ohio.
DeArR Sir:—I have your letter of recent date, which reads as follows:

“The Insurance Committee of the House of Representatives has
before it for consideration House Bills Nos. 1 and 172 dealing respectively
with Old Age Pensions and Unemployment Insurance.

We are very considerably concerned as to the constitutionality of
these two bills.

In the case of the Old Age Pension Law, it has been suggested among
other things that payment of money directly to the beneficiaries of the act
would clearly be unconstitutional in view of Lucas Couniy vs. State, 75
0. S. 114, While that case has been modified by later cases it has not
apparently been overruled.

As to the Unemployment Insurance bill, it has been suggested that
that would be unconstitutional in view of the decision of the United States
Supreme Court in the Adkins case holding a minimum wage law for
women unconstitutional. It is argued and very plausibly that there is no
real analogy between Workmen’s Compensation Law and the Unemploy-
ment Insurance Act.

We on the Insurance Committee would appreciate an early reply from
you on these two questions. Please address that reply to me as secretary
of the committee.”

You first inquire whether House Bill No. 1, providing for aid to aged persons
. is unconstitutional, in view of the case of Auditor of Lucas County vs. State, 75
O. S. 114. Under this bill, no person is entitled to aid unless he is sixty-five years
of age or over, has certain residence and citizenship requirements, and is not an
inmate of any state penal institution or state hospital. Other requirements are:

“Section 2, ¥ * *

(g) His income from any and all sources does not exceed $300.00
per year;

(h) Is unable to support himself, and has no husband, wife, child
or other person who is able to support him and who is responsible by
law for his support;

(i) The net value, less all encumbrances and liens, of all real and
personal property of such person does not exceed $3000.00; or, if married,
the net value of the combined property of husband and wife does not
exceed $4000.00; and

(j) Has not directly or indirectly deprived himself of property or
income in order to qualify for aid.
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Section 3. The amount of aid payable to any person shall not exceed
$25.00 per month, diminished by such an amount that the total income of
such person from any and all sources, including such aid, shall not excced
$300.00 per year.

Section 4. If the applicant for or recipient of aid is married, the
total amount of aid payable to the husband and wife shall not exceed
$50.00 per month, diminished by such an amount that the combined income
of both from any and all sources, including the aid payable to either or
both, shall not exceed $600.00 per year.

JSection 5. In computing the annual income of an applicant for or
recipient of aid, or the income of husband and wife together, under the
provisions of this act, the annual income of any real or personal property
(not including household goods, clothing and other personal effects),
which does not produce income or a reasonable income, shall be considered
and computed as five per centum of the net value of such property after
deducting the amount of all encumbrances and liens thereon.

Section 6. If an applicant for or recipient of aid, or his or her spouse
is the owner of any interest in real or personal property, excepting house-
hold goods, clothing and other personal effects, it may be required, as a
condition precedent to the payment of aid or further aid, that he convey
and transfer such property to the Division of Aid for the Aged (herein-
after created), in trust, subject to permission to the recipient of aid and
his or her spouse to use or reside upon such property for life; and upon
death of either, leaving wife or husband who is entitled to aid, the sur-
vivor likewise to be permitted to use or reside upon the said property for
life; provided, however, that in all such cases such property shall be
deemed to produce income as provided in Section 5 hereof, and the aid
granted shall be reduced accordingly, and all taxes and assessments on
such property and all necessary expenses of keeping it in good condition
and repair shall be paid by the persons using or residing upon it.

All property conveyed to the Division in trust, upon the death of
the person or persons entitled to use or reside upon such property as
above provided, shall be sold by the Division at public sale, and the
proceeds applied in the following order: first, the costs of sale; second,
all valid taxes and assessments which are a lien upon said property; third,
repay to the Treasurer of State all amounts paid under this act to the
person who conveyed or transferred the property to the Division, and all
such amounts paid to his or her spouse, with interest at four per centum
per annum; fourth, all other valid debts in order according to law; and
the balance, if any, to be distributed to the heirs or other persons by law
entitled thereto.

Provided, however, that upon request of a recipient of aid, or, after
his death, of his surviving spouse, an heir, or other person lawfully
entitled thereto, and when reimbursed to the full amount of aid paid and
interest as aforesaid, the Division shall reconvey or transfer the property
to said person, surviving spouse, or/and heirs or other persons lawfully
entitled thereto.

Section 7. Upon the death of a person, the total amount of aid paid
to him under this act and to his or her spouse, with interest thereon at
four per centum per annum, shall be a debt of the estate of such deceased
person; and it shall be the duty of the Division to present claims to the
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administrator or executor, if any, to bring suits and to take any other
proper action to secure reimbursement from the estate and property of
such deceased person.

If upon the death of any person who has received aid under this
act, or his or her spouse, it is found that he or she, or both of them, was
possessed of property in excess of what is allowed by law in respect to the
amount of aid granted, there shall be a penalty or debt, in addition to that
above provided for, against the estate of such deceased person in an
amount equal to the total amount of aid paid in excess of that to which
the recipient was by law entitled; and it shall be the duty of the Division
likewise to recover the same from the estate and property so found in
excess.

Section 8. The following provisions shall apply in every case where
a recipient of aid is being maintained in any charitable, fraternal or benevo.
lent home, hospital or institution, either public or private {bul excluding
penal and correctional institutions and state hospitals) :

(a) The reasonable cost of such maintenance shall be paid out of the
aid to which the individua! is entitled under this act;

(b) For the purpose of making such payment, installments of the
aid, to such extent as necessary, shall be paid to the governing body of the
institution, and the balance, if any, to the person entitled to the aid.

Section 9. If any person receiving aid under this act is deemed to be
unable to properly care for himself or to disburse the aid payable to him,
is convicted of drunkenness or of an offense punishable by imprisonment,
or misspends or wastes the aid paid to him, the same may be ordered paid
to some suitable person for his benefit, or his certificate of aid may be
suspended, modified, or canceled.

Section 10. Upon the death of a recipient of aid any monthly install-
ment then accruing, and not to exceed three additional monthly install-
ments under his certificate of aid, may be ordered paid to a proper person
entitled thereto to defray the burial expenses of such deceased person.”

This act creates a Division in the State Deparfment of Public Welfare and
a board of aid for the aged in each county to administer the act. Section 14
provides:

“Applications for aid under this act shall be made yearly to the
county Boards. Each Board shall cause all applications to be investigated.
It may grant an application as originally made, or as modified as a result
of its investigations, may postpone it for further evidence, or may reject
it, as seems right and equitable.

As soon as an application is allowed by a Board it shall execute
a ‘Certificate of Aid’, signed by the chairman and secretary of the Board,
stating that the person named is entitled to aid under this act, the monthly
amount to which he is entitled, his address, and any other data prescribed
by the Division. The Board shall then forward such application or a copy
thereof, such certificate, and a report of the findings, or other information
as may be required by the Division, to the Division. The Division may
approve, modify, or reject the certificate and findings of the board, which
action shall be final, unless the Division grant a rehearing or reconsider-
ation. The Diviston shall certify its action upon each claim to the re-
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spective county board, and shall certify also to the Auditor of State every
decision allowing, modifying, suspending or canceling aid.

Any person aggrieved by an action of a Board in rejecting, suspend-
ing, modifying, or canceling a certificate, or otherwise, may appeal to the
Division, in manner and under conditions prescribed by the Division,
and its decision thereon shall be final.

No certificate of aid shall be valid for a period longer than one
year, a renewal certificate being necessary for cach subsequent year, No
certificate shall be valid unless duly approved and countersigned by the
Division.”

The Division is given power to make rules and regulations governing appli-
cations for aid and to prescribed records and reports to be made by the county
boards. The act further provides:

“Section 17. Aid payable under this act shall be paid monthly by the
Treasurer of State upon warrants drawn by the Auditor of State.

Section 18. If at any time the Division or a Board has reason to
believe that any certificate of aid has been improperly obtained, it may
cause a special inquiry to be made, and may suspend payment of aid
pending the inquiry. If on inquiry it appears that the certificate was im-
properly obtained, it may cancel or notify the same; but if it appears that
it was properly obtained, then the aid shall be immediately restored and
all the suspended instailments shall be due and payable at once.

Section 19. If at any time a recipient of aid under this act, or his or
her wife or husband, becomes possessed of property or income in excess
of what is allowed by this act in respect to the amount of aid granted to
such recipient, the Division or the respective Board shall cancel or reduce
the amount of aid accordingly; provided that if such” excess of property
or income cease, then the aid shall be restored or increased to the proper
amount.

Section 20. In every case of suspension, modification or cancellation
of a certificate by a Board, it shall forthwith send to the Division a notice
therecof and the grounds therefor. The Division shall immediately notify
the Auditor of State.

An action of a Board in refusing, suspending, reducing, or canceling
-a certificate, or the amount of aid payable to a person, shall be effective
at once, or at the time designated by the Board, and shall not require
approval by the Division; but all orders of Boards allowing, renewing,
reinstating, or increasing a certificate or the amount of aid payable, shall
not be effective unless and until approved by the Division.

Orders as to payments under Sections 8, 9 and 10 of this act shall be
made by the Boards, in accordance with regulations of the Division, and
subject to approval by the Division.

Section 21. The Division and the Boards shall not be bound by
common law or statutary rules of evidence, or by technical or, formal
rules or procedure, but shall make investigation in such manner as seems
best calculated to conform to substantial justice and the spirit of this act.

Section 22. For the purpose of their investigations, the Division and
caclh Board shall have power-to compel the attendance and testimony of
witnesses, and the production of books and papers, either before the chief
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of the Division, a Board, or a deputy appointed by either; but no person
shall be compelled to attend at a place outside the county in which he
resides or is found. Every witness shall be examined upon oath, which
may be administered by a member of a Board, the chief of the Division,
or a deputy of either.

In case of refusal of a witne:s to attend or testify, or to produce
books or papers, as to any matter regarding which he might be lawfully
interrogated, the court of common pleas of the county in which the person
resides or is found, or a judge thereof, upon application of the Board
concerned or the Division, shall compel obedience by proceedings as for
contempt as in case of like refusal to obey a similar order of the court.

Section 23. If the Division or a Board finds that any fraudulent mis-
representation has been made by an applicant with the intention of ob-
taining aid to which he was not by law entitled, or a higher rate of aid
than that to which he was entitled, then in addition to any other penalty
under this act it mlay refuse his application or cancel his certificate of aid,
and may by order declare that such person shall not be entitled to make a
new application for a period not exceeding six months from the date of
the order.

Section 24. Any person who, by means of a false statement or repre-
sehtation or by impersonation or any other fraudulent device whatever,
obtains or attempts to obtain, for himself or any gther person, old age
aid to which such person is not entitled or a larger amount of aid than
that to which he is entitled, or who knowingly buys, sells or disposes of,
or aids or abets in buying, selling, or disposing of property, in order to
qualify a person for aid, or who knowingly violates any other provision
of this act, shall be guilty of a misdemeanor and upon conviction thereof
shall be punished by a fine of not more than five hundred dollars or by
imprisonment for not more than six months, or both.

x % %

Section 26. All rights to aid under this act shall be inalienable whether
by way of assignment, charge or otherwise, and exempt from execution,
attachment, garnishment or other process.”

Section 1 of Article IT of the Ohio Constitution vests the legislative power
his State, including the taxing power, in the General Assembly. The taxing
power is limited by the due process and equal protection clauses of the Fourteenth
Amendment to the Federal Constitution to raising money for public purposes.
Fallbrook Irrigation District vs. Bradley, 164 U. S. 112; Strickley vs. The Mining
200 U. S. 527; Jones vs. City of Portland, 245 U. S. 217. Likewise, the use for
private purposes of money raised by taxation is prohibited by Article I, Sections 1,
2 and 19 of the Ohio Constitution. Auditor of Lucas County vs. State, supra.
following statement appears in 2 Cooley’s Constitutional Limitations (8th

at pp. 1026 to 1029) :

“In the first place, taxation having for its only legitimate object the
raising of money for public purposes and the proper needs of government,
the exaction of moneys from the citizens for other purposes is not a proper
exercise of this power, and must therefore be unauthorized. In this place,
however, we do not use the word public in any narrow and restricted sense,
ror do we mean to be understood that whenever the legislature shall over-
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step the legitimate bounds of their authority, the case will be such that
the courts can interfere to arrest their action. There are many cases of
unconstitutional action by the representatives of the people which can be
rcached only through the ballot-box; and there are other cases where
the line of distinction between that which is allowable and that which is
not is so faint and shadowy that the decision of the legislature must be
accepted as final, even though the judicial opinion might be different. But
there are still other cases where it is entirely possible for the legislature
so clearly to exceed the bounds of due authority that we cannot doubt the
right of the courts to interfere and check what can only be looked upon as
ruthless extortion, provided the nature of the case is such that judicial
process can afford relief, An unlimited power to make any and every-
thing lawful which the legislature might see fit to call taxation, would be,
when plainly stated, an unlimited power to plunder the citizen.”

In the Lucas County case, supra, it was held, as appears from paragraph 2
of the syllabus:

“The act entitled ‘An act to provide relief for worthy blind’, passed
April 25, 1904 (97 O. L., 392), which provides that all male blind persons
over the age of twenty-one years, and all female blind persons over the
age of eighteen years, who have been residents of the state for five years
and of the county for one year and have no property or means with which
to support themselves, shall be entitled to and receive not ‘more than
twenty-five dollars per capita quarterly from the county treasury, is un-
constitutional for the reason that it requires the expenditure for a private
purpose of public funds raised by taxation.”

The defects of the statute there before the court, which rendered it uncon-
stitutional, are revealed in the opinion where this language appears:

“No rule sufficiently definite to be susceptible of certain application
has been established. But in the leading case, Loan Assn. vs. Topeka, 20
Wallace, 655, where the constitutionality of an act of the Legislature of
Kansas authorizing a municipality to issue and sell its bonds in aid
of a manufacturing corporation was raised, Mr. Justicc Miller says: ‘In
deciding whether or not, in a given case, the object for which the taxes
are assessed falls upon the one side or the other of this line, the courts
must be governed mainly by the course and usage of the government, the
objects for which taxes have been customarily and by long course of
legislation levied, what objects and purposes have been considered neces-
sary to the support and for the proper use of the government, whether
state or municipal. Whatever lawfully pertains to this and is sanctioned
by time and acquiescence of the people, may well be held to belong to the
public use and proper for the maintenance of good government, though
this may not be the only criterion of rightful taxation.

If that rule is applied here, it must be said that the act under consid-
eration is without precedent in this state and that no provision is made
in the act to insure the application of the money to the support of the
individual, or to prevent him from becoming a public charge, or in any
manner to control its use by him. The act does not direct that the pay-
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ments shall continue during the lifetime of the beneficiary, nor does it
limit the time, nor provide that payments shall cease with the needs of
the donee, or provide for any subsequent inquiry. It is an indeterminate
gratuitous annuity, a gift pure and simple, and, being so, the Legislature
is without authority to make it from the public funds.”

In State ex rel. vs. Edmonston, 89 O. S. 351, a subsequent blind relief statute
(99 O. L. 56, repealed 103 O. L. 60), was held to be constitutional. The act created
a blind relief commission authorized to conduct investigations to determine those
blind persons entitled to rclief and to issue an order in such sum as it found
necessary, not to exceed $150.00 per annum. It was further provided that “such
relief shall be in place of all other relief of a public nature.” Only such persons
who, because of inability to support themselves, would become charges upon the
public or upon those not legally liable to support them, were entitled to relief.
The commission was given continuing jurisdiction and authorized to revoke or
modify awards at any time recipients of relief should acquire property.

The court in the Edmonston case pointed out these facts and used them as a
basis for differentiating that statute from the one considered in the Lucas County
case. which was “not a statute making provision for public relief to poor persons,
but really an act providing for the giving of a bounty to a certain selected class
of persons,” The court used the language above quoted from the Lucas County
case, to the effect that no provision was made in the statute 40 insure the appli-
cation of the money to the support of the individual, or to prevent him from
becoming a public charge as constituting the basis for the court’s decision in the
Lucas County case.

After reviewing the provisions of the later blind relief statute, the court in
the Edmonston case said:

“It will, therefore, be seen that this statute seems to have been drawn
for the purpose of carefully avoiding the defects in the statute of 1904
pointed out by the court in Lucas County vs. State, supra. The relief pro-
vided for in the later statute is limited to those who are, or will become,
charges upon the public or upon those not required by law to support
them, and is the only public relief that may be given to them. The pro-
vision for surgical removal of blindness, where possible, is one to prevent
the person from becoming such charge. The entire matter is left to the
continuing and imperative supervision of the board of county commis-
sioners. Every safeguard has been adopted to secure the application of the
money to the support of the individual and to prevent him from becoming
a public charge. It is not an indeterminate annuity, unlimited in time or
uncertain in its application.

The express object, and the practical provision, of the enactment is to
furnish relief to the blind who are poor and needy, and to avoid the public
burden.

It is not questioned that the relief of the poor is a proper public
purpose.

Judge Cooley in his work on taxation (3 ed.), page 204, declares
that ‘the support of paupers and the giving of assistance to those who, by
reason of age, infirmity or disability, are likely to become such, is, by the
practice and common consent of civilized countries, a public purpose.” The
power to tax for a public purpose is part of the inherent sovereignty of
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the state. It is a legislative power which by Section 1, Article II of the
Constitution is vested in the general assembly. The determination of the
public purpose and objects to which it is applicable must rest in the
discretion of the general assembly except as limited by the restrictions
imposed by the constitution.” (Italics the writer’s.)

The court then referred to the language in Loan Assn. vs. Topeka, which
appears, supra, in a quotation from the opinion in the Lucas County case. Mr.
Justice Miller there stated the test for distinguishing between public and private
obligations of taxation to be “the course and usage of the government.” The
court in the Edmonston case added (p. 358):

“Outdoor relief of the poor, as distinct from relief in institutions,
was fixed as part of the policy and practice of Ohio one hundred years

1]

ago.

It is clear from section 3 of House Bill No. 1 that amounts payable under
that act are to be paid directly to the recipients of aid as was the case under
both of the blind relief statutes discussed. The question here is whether the act
provides for a bounty to a selected class or merely provides outdoor relief to needy
poor persons. If the latter is its object, the purpose is public and the proposed
statute does not fall within the principle laid down by the Lucas County case.

Under the bill granting aid to aged persons, those entitled thereto shall not
receive over $300.00 per year. Aid is limited to $25.00 per month, diminished by
such an amount that the total yearly income from all sources does not exceed
$300.00. Property of beneficiaries that ordinarily would produce income, but
which in fact does not, is to be treated as producing 5% net income, and such
amount is considered as actual income earned. A recipient of aid may be re-
quired to convey his property the division of aid .in “trust. Such recipient
may continue to reside upon or use the property, but it shall be
treated as producing income, and the aid granted shall be reduced accordingly.
Upon the death of the beneficiary, the Division shall sell the property and repay
to the Treasurer of State the sum previously granted as aid. The State’s claim
is given a priority over claims of unsecured creditors of the decedent. Sums
paid as aid shall constitute a debt against any recipient’s estate, to which shall be
added a penalty in case such recipient owned property in excess of that allowed
by the act. If the recipient spends or wastes the aid granted, the sums due him
may be paid to a suitable person for his benefit.

Administrative boards are provided to investigate and determine those entitled
to aid. Their jurisdiction is continuing. The State Division is given power to
review the acts of the county boards. In case property or income is acquired after
a certificate of aid has been granted, the board may cancel or reduce the amount
of aid accordingly. A form of procedure is provided whereby the administra-
tive bodies can effectively act in furtherance of their prescribed powers and duties.

It is apparent that only those unable to support themselves are to receive
aid under this act. Its object is the same as that of the statute before the court
in the Edmonston case. The only distinction between the two lies in the scope
of operation and the class of persons affected. It seems clear to me that House
Bill No. 1 is a measure providing for outdoor relief to the indigent aged and
not one providing for a gratuitous bounty.

This position is strengthened by the doubt recently cast upon the validity of
the Lucas County case by the Supreme Court of this state in State ex rel. vs.
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Braden, 125 O. S. 307; 181 N. E. 138, a case involving the poor relief act of
April 5, 1932, providing for the issuing of bonds and the levying of an excise
tax. In the course of the opinion Judge Jones said (181 N. E. at page 142) :

“In the instant case, under the provisions of the poor relief act
adopted by the special session in 1932, the entire matter of providing
relief is also left to the continuing supervision of public boards, under
safeguards securing the application of the moneys to the individuals who
are in need; and the act does not grant to needy individuals indeterminate
annuities, unlimited in time. In this aspect of the case the constitution-
ality of this act can be upheld under the rule announced in the Edmond-
ston Case, supra. Once only during the tenure of the present members of
this bench has the Lucas County Case, supra, been cited, and that was
in the case of Miller vs. Korns, Aud., 1007 Ohio St. 287, 140 N. E. 773,
778, wherein we held that funds raised by taxation for public schools were
raised for public, and not for private, purposes. In the course of her
opinion Judge Allen said: ‘The sovereign people have not considered the
giving of education to be a private purpose,” and education is ‘a matter
of supreme public concern.” And that is true.” If it be then a public pur-
pose to afford education to prevent illiteracy, it follows as an obvious
corollary that it is also a public purpose when the state assumes the duty
of protecting its unfortunate from hunger and want.”

Your second question relates to House Bill No. 172, which provides for the
creation of a fund by contributions from employers and employes to be admin-
istered by a state commission for the benefit of workers who become unemployed
through no fault of their own. Your inquiry is whether this measure would be
unconstitutional by reason of the decision of the United States Supreme Court
in Adkins vs. Clhildrew’s Hospital, 261 U. S. 525; 67 Lawyers Edition, 785; 43
Supreme Court Reporter 394, holding invalid an act (40 Stats. at Large, 960)
fixing the minimum wages for women and children in the District of Columbia
for the avowed purpose that their wages should be adequate to maintain them
in health and to protect their morals. This statute was held unconstitutional on
the ground that it violated the due process clause of the Fifth Amendment. Since
the pending bill will, if cnacted, be a state law, the due process clause of the
Fourteenth Amendment is involved. The scope of the two provisions is identical.

Under the minimum wage law, contracts between employer and employe were
substantially affected because the minimum compensation was fixed. Under the
proposed unemployment insurance law, this is not true,— unless the requirement
that a small percentage of employers’ payrolls and employes’ wages be paid into
the state funds amounts to fixing wages. The effect of the pending legislation
upon freedom of contract is no more direct than in the case of Workmen’s Com-
pensation Laws. Thus, there appears to be an important distinction between the
proposed statute and the minimum wage law.

Since this important distinction exists, a court in deciding the constitution-
ality of the proposed act, would not be bound by the decision of Adkins vs.
Children’s Hospital, upon the principle of siares decisis. Many laws restricting
freedom of contract to a greater extent than does the pending bill, have been
upheld by the courts. Among these are usury laws, statutes of frauds, laws pro-
hibiting the making of contracts on Sunday, acts regulating insurance rates and
prescribing contracts for insurance companies, laws requiring mine operators to
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pay for coal by weight before screening, statutes prohibiting payment of employes
in orders on a company store, laws limiting hours of labor for women in industry
and employers’ liability acts.

In the light of the foregoing, I am of the opinion that the proposed enact-
ment is not such a restricting of the freedom of contract as to amount to a depriva-
tion of due process of law. Whether the bill because of its purpose violates the
Fourteenth Amendment as being arbitrary, capricious or clearly unreasonable, must
be considered.

The distinction between Workmen’s Compensation laws and Unemployment
Insurance statutes are not legal but social and economic. The federal constitution
specifically mentions neither. Legislatures some ycars ago came to hold the
opinion that industry should assume and pass on to consumers of goods the
expense of industrial accidents suffered in the production of such goods. Without
legislative interference, this expense falls upon the injured workmen. The court
of last resort in New York once held such a law unconstitutional (Jves vs.
S. Buffalo R. R. Co. 201 N. Y. 271; 94 N. E. 431), but now laws to accomplish this
result are in operation in practically all of the states.

In Cudahy Packing Co. vs. Parramore, 263 U. S. 418, 423-424, Mr Justice
Sutherland, who wrote the majority opinion in the Adkins case, said:

“Workmen’s Compensation legislation rests upon the idea of status,
not upon that of implied contract; that is, upon the conception that the -
injured workman is entitled to compensation for an injury sustained in
the service of an industry to whose operations he contributes his work
as the owner contributes his capital—the one for the sake of the wages
and the other for the sake of the profits. The liability is based, not upon
any act or omission of the employer, but upon the existence of the rela-
tionship which the employce bears to the employment because of and in
the course of which he has been injured. * * * Legislation which imposes
liability for an injury thus related to the employment, among other justify-
ing circumstances, has a tendency to promote a more equitable distribu-
tion of the economic burdens in cases of personal injury or death resulting
from accidents in the course of industrial employment, and is a matter
of sufficient public concern * * * to escape condemnation as arbitrary,
capricious, or clearly unreasonable.”

Workmen’s Compensation laws impose liability without fault, contrary to
the principle once valued highly by common law lawyers. The imposition of tort
liability upon the owner of any-inherently dangerous instrumentality and liability
imposed by pure food and drug acts, accomplished the breakdown of that prin-
ciple. The proposed legislation therefore cannot be deemed capricious or unrea-
sonable, merely because it imposes liability without fault.

If the legislature of Ohio passes House Bill No. 172, by such action, the
people of this state will know that its representatives are of the opinion that the
burden of unemployment, due to the economic system, should be shifted from the
individuals upon whom it falls, to the members of a wider group.

Whether or not this “is a matter of sufficient public concern * * * to escape
condemnation as arbitrary, capricious, or clearly unreasonable,” is a matter of
judgment for the legislature, subject to review by the court of last resort, which
may pass upon the question—in this case, the Supreme Court of the United States.
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In Mountain Timber Co. vs. Washington, 243 U. S. 219, upholding the Washington
Workmen's Compensation Act, Mr. Justice Pitney, speaking for the court, said
at page 240:

“A familiar exercise of state power is the grant of pensions to dis-
abled soldiers and to the widows and dependents of those killed in war.
Such legislation usually is provided as fulfilling a moral obligation or
as tending to encourage the performance of the public duty of defense.
But is the State powerless to compensate, with pensions or otherwise those
who are disabled, or the dependents of those whose lives are lost, in the
industrial occupations that are so necessary to develop the resources and
add to the wealth and prosperity of the state? A machine as well as a
bullet may produce a wound and the disabling effect may be the same.”

The question presented by you is whether the State, by legislative action, is
powerless to compensate workers in those same occupations so necessary to the
State’s prosperity who are rendered incapable of earning a living by reason of
unemployment, due to economic forces beyond their control. One answer to this
question may be given by making a slight change in Mr. Justice Pitney’s answer
to the question which he propounded: An idle machine as well as a bullet may
produce a wound and the disabling effect may be the same. With the analogy
to the Workmen’s Compensation law in mind, T am unable to see that the action
of the Ohio legislature in passing this unemployment insurance measure, would
be arbitrary or capricious or clearly unreasonable,

Regardless of the wisdom of such legislation, it appears to be a valid exercise
of the police power. Courts very often uphold statutes which the judges present
upon them believe to be unwise. In his dissenting opinion in the Adkins case,
Chief Justice Taft, after referring to the evils of long hours and low wages, said:

“Now, I agree that it is a disputable question in the field of political
economy how far a statutory requirement of maximum hours or minimum
wages may be a useful remedy for these evils, and whether it may not
make the case of the oppressed employee worse than it was before. But
it is not the function of this court to hold congressional acts invalid simply
because they are passed to carry out economic views which the court be-
lieves to be unwise or unsound.”

A similar statement might well be made in reference to unemployment
insurance.

Having determined that the purpose of this.act, to insure against economic
unemployment, does not render it invalid, it becomes necessary to determine
whether the scope of operation of the act is confined to its proper purpose.

Section 1b defines “employer” as any person, firm or corporation having three
or more persons employed in any employment subject to the act, excepting public
corporations, farmers and those to whom “the act may not apply by reason of
any provision of the Constitution of the United States or any act of congress.”

Paragraph c_'deﬁnes “employe” as any persons, employed for hire by an em-
ployer in an employment subject to this act, except a person whose employment
is not in the usual course of trade, business, profession or occupation of the
employer and except further “any person employed at other than manual labor
at a rate of remuneration of two thousand dollars a year or more.”
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Section 1d reads:

“‘An employment’, except where the context clearly shows otherwise,
means an employment in which all or the greater part of the employee’s
work is performed within the state of Ohio, under any contract of hire,
express or implied, oral or written, including all contracts entered into by
helpers and assistants of employee, whether paid by employer or employee,
if employed with the knowledge actual or constructive of the employer;
and shall include any trade, occupation, profession or process of manu-
facture, or any method of carrying on said trade, occupation, profession
or method of manufacture in which any person may engage; except that
for the purpose of this act 1t shall not include:

(1) Employment as a farm laborer.

(2) Employment in the personal or domestic service of an employer
at his home.

(3) Employment in the service of a common carrier engaged in
interstate commerce, subject to the laws of congress and supervision of
interstate commerce commission.

(4) Employment by any governmental unit, or municipal or public
corporation, or any political subdivision; or in any employment in a private
or parochial school or college where the contract of hire is on an annual
salary basis. )

(5) Employment as a short-time or casual laborer for a period of
less than four weeks, provided that where such short-time or casual labor
is employed during four successive weeks or more, it shall be deemed an
employment within the scope of this act.”

Section 1 defines “benefits” and “wages” and further provides:

“«

g. ‘Average weekly wages’ means the weekly earnings that an
employe subject to this act would average if he were employed full time,
i: e, the full number of scheduled or customary working hours per week
in the employment or employments in which he is or was engaged prior
to applying for benefits under this act. The commission shall make
suitable rules for the purpose of calculating the average wages on the
basis of which benefits under the act are to be paid, and for this purpose
may average full time earnings over a period of three months or more
in order to include reasonable proportions of busy and slack weeks, and
may adopt such method or methods of calculating the said average weekly
wages as may be suitable and reasonable under this act.

h. ‘Payroll’ means and shall include all wages, salaries and remune-
ration paid to employees subject to this act.

i. ‘Total unemployment,’ except where the context clearly shows
‘otherwise, means the condition caused by the inability of an employee,
who is capable of and available for employment, to obtain work in his
usual employment, or in another employment for which he is reasonably
fitted, and whose lack of employment causes total loss of wages.

j. ‘Partial unemployment’ means part-time employment resulting in
loss of wages amounting to forty per cent or more of an employee’s
average weekly wages.”
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Section 2 provides for the creation of an unemployment insurance fund to
be administered by the State, consisting of premiums paid by employers and
cmployes. The Treasurer of State shall be the custodian of this fund.

Paragraph d prescribes the securities in which the surplus in the fund may
be invested.

Section 3 provides that on and after January 1, 1934, the premiums for insur-
ance in the fund shall accrue and become payable by every employer and employe
subject to the act. The section further provides:

“b. Every employer subject to this act shall in the month of January,
1934, and thereafter at such intervals as the commission may determine
and require, pay into the fund the amount of premiums fixed by this
act, and by the commission as authorized by this act, for the employment
or occupation of the employer. Until January 1, 1937, the contributions
or premiums regularly payable by every employer into the fund shall be
an amount equal to two per cent per annum of his payroll. Thereafter
the premium 4o be paid by each employer shall be determined by the
classification, rules and rates made and published by the commission; and
every employer shall thereafter pay at regular intervals fixed by the com-
mission such premiums into the fund as may be ascertained to be due
from him by applying the rules of the commission; provided that the
premium for an employer shall in, no case amount to less than one per
cent per annum or more than three and one-half per cent per annum of
such employer’s payroll. . :

c¢. For the purpose of establishing the premiums to be paid by em-
ployers on and after January 1, 1937, the commission shall investigate,
group and classify employments, industries and occupations with respect
to the degree of the hazard of unemployment in each, shall determine the
risk of unemployment on the basis of the employment record and the
fluctuations in the payroll of each employer, and shall fix the rate of
premium to be paid by each employer on an actuarial rating at the lowest
possible figures consistent with the maintenance of a solvent insurance
fund with reasonable reserves and surplus, but within the limitations of
maximum and minimum rates of contribution by employers stipulated in
section 3b. The commission shall have the power to apply that form of
rating system which, in its judgment, is best calculated to merit or indi-
vidually rate the risk most equitable for each employer, predicated upon
the record of employment and the fluctuation in payrolls of such employer,
and to encourage the prevention of unemployment; and shall develop fixed
and equitable rules controlling the same.”

Paragraph d provides for a report by the commission to the legislature upon
the advisability of permitting employers to carry their own insurance against un-
employment, as in the case of self-insurers under the Workmen’s Compensation
Act.

Paragraph e provides that every employe subject to the act shall pay into
the fund a sum equal to one per cent of all wages received by him in such em-
ployment and that the employer shall deduct such amount and pay the same into
the fund under such regulations and at such intervals as the commission may
determine and require.

Section 4 is important since it provides the conditions under which an employe
becomes entitled to benefits. That section reads:
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1

“Every employee who has contributed to the fund the premiums
provided for in this act shall be eligible to receive benefits as compensa-
tion for loss of wages due to total or partial unemployment, and benefits
shall be paid by the commission in the amounts and subject to the condi-
tions stipulated in this act. ,

a. No employee shall be entitled to any benefits unless he or she
(1) has been employed by employers subject to this act and has paid the
premiums provided herein for a period of not less than twenty-six weeks
within the twelve months preceding the date of the application for benefits,
or unless he has been so employed and paid said premiums for a period
of forty weeks during *he two years preceding date of application;

(2) is capable of and available for employment, and unable to obtain
work in his usual employment or any other employment for which he is
reasonably fitted including employments not subject to this act, or if
suffering loss of wages by reason of partial unemployment amounting
to more than forty per cent of his average weekly wages;

(3) has registered at an employment office or other registration
place maintained or designated by the commission, or has otherwise
notified the commission of his unemployment in accordance with its rules
respecting notification.

b. No benefits shall be payable to any unemployed employee who
has lost his employment by reason of a strike or lockout in the establish-
ment in which he was employed, as long as such strike or lockout con-
tinues; or whose unemployment has been directly caused by an act of
God; or who becomes unemployed by reason of commitment to any penal
institution; or who fails or refuses to report to the commission or its des-
ignated agehcies from time to time as required by its rules; or who
refuses to accept an offer of employment for which he is reasonably fitted.
Provided, however, that no unemployed employee otherwise qualified to
receive benefits shall lose the right to benefits by reasen of a refusal to
accept employment if

(1) acceptance of such employment would deny to such employee his
right to refrain from joining a labor organization or his right to retain
membership in and observe the lawful rules of a labor organization; or

(2) there is a strike or lockout in the establishment in which the
employment is offered; or

(3) the employment is at an unreasonable distance from his resi-
dence, having regard to the character of the work he has been accustomed
to do, and travel to the place of employment involves expense substantially
greater than that required for his former employment, unless the expense
be provided for; or

(4) The wages, hours and conditions offered arc substantially less
favorable to the employee than those prevailing for sifnilar work in the
locality, or are such as tend to depress wages or working conditions,

c. (1) An employee suffering total unemployment shall be eligible
for benefits for unemployment occurring subsequent to a waiting period
of three weeks and no benefits shall be or become payable during this
required waiting period; but no more than three such weeks of waiting
period shall be required of any employee in any twelve months in order
to establish his eligibility for total unemployment benefits under this act;
except that employees who have been discharged for just cause and those
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who have voluntarily quit their employment without just cause, and
thereafter are unable to secure other employment, shall have a waiting
period of six weeks during which no benefits shall be payable.

(2) An employee suffering partial unemployment shall be eligible
for benefits for each week of such partial unemployment after a waiting
period such that the loss of wages in such partial unemployment is equal
to three wecks of total unemployment. No benefits shall be or become
payable for this required waiting period, but no more than a total of
three weeks in any twelve months shall be required as a waiting period
for any such employee.

(3) The waiting period both for total and for partial unemployment
shall commence on the day the employce registers as unemployed at an
employment office or other place of registration maintained or designated
by the commission or on the day that he has otherwise given notice of
his unemployment in accordance with the rules of the commission.

d. Benefits shall be payable on account of each week of total un-
employment after the specified waiting period at the rate of fifty per cent
of the employee’s average weekly wages as shown by premiums paid by
him, but not to exceed a maximum of fifteen dollars per week. In cases
of partial unemployment where by reason of part-time employment there
is loss of wages amounting to more than forty per cent of weekly wages,
benefits shall be paid as in cases of total uncmployment, except that the
amount of such benefits shall be as follows:

Where part time employment results in loss of weekly wages in
excess of 40% but less than 55%, benefits shall be 10% of average weekly
wages; 55% but less than 70%, benefits shall be 209% of average weekly
wages; 70% but less than 85%, benefits shall be 30% of average weekly
wages; 85% or more, benefits shall be 40% of average weekly wages.

In cases wherg average weekly wages amount to more than $30 per
week, these percentages shall be calculated on the basis of $30.

e. The total benefits to which an employee shall be entitled in any
consecutive twelve months whether for partial unemployment or total
unemployment, or partial and total unemployment, shall not exceed six-
teen times his benefit for one week of total unemployment. In the event
of general and extended unemployment such that the reserve of the fund
is reduced below a proper actuarial basis, the commission shall have
authority to declare an emergency, and thereupon to borrow funds from
whatever source obtainable on the security of the resources of the fund,
and/or to adjust the benefits; either in their weekly amount or in the
length of time for which they should be paid, until such time as the
fund is restored to a sound and actuarial basis.

f. When an employee eligible to benefits under this act becomes
employed in an employment or by an employer not subject to this act,
his right to benefits shall be suspended. If such employee becomes totally
unemployed within six months of his employment by his last previous
employer subject to this act, his right to benefits shall recommence upon
registration and expiration of the waiting period. If an employee under-
takes such uninsured employment during the three weeks waiting period
it shall not affect the running of such period if such employment continues
for two weeks or less.

g. No agreement by an employee to waive his right to benefits
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under this act shall be valid; nor shall benefits under this act be assigned,
released or commuted, and such benefits shall be exempt from all claims
of creditors and from levy, execution and attachment or other remedy
for recovery or collection of a debt, which exemption may not be waived.

h. Whenever in any employment it is customary to operate only
during a regularly recurring period or periods of less than one year
in length, then the rights to benefits shall apply only to the longest
seasonal period or periods which the best practice of such industry or
class of employment will reasonably permit. The commission shall ascer-
tain and determine, or redetermine after investigation and due notice,
such seasonal period or periods for each such seasonable employment.
Until such determination by the commission, no employment shall be
deemed seasonal. When the commission has determined such seasonal
period or periods, it shall also fix the proportionate number of weeks of
employment and payment of premiums required to qualify for benefits
in place of the 26 weeks stipulated in section 4a-1, and the proportionate
number of weeks for which benefits may be paid.

i. Any employer desirous of employing additional employees for
short-time work only, and without liability for premiums and benefits
for such employees, may secure permission from the commission for such
employment, which shall thereupon be deemed casual employment and
exempted fromr the provisions of this act. The commission shall make
and publish rules governing the exemption of such casual employment.
But no such employment shall be exempted from the provisions of this
act by virtue of this section, unless express permission shall have been
granted by the commission, nor in any case if the employment shall con-
tinue for a period of more than four weeks.”

Section 5e provides:

“Every employee whether totally or partially unemployed, in order
to qualify for benefits under this act, must give notice of his unemploy-
ment by registering at a public employment office maintained by the
commission, or in such other manner and within such times as the rules
and regulations of the commission may prescribe. Thereafter he shall
give notice of the continuance of his unemployment as frequently and in
such manner as the commission may prescribe.”

The proposed statute specifically defines those who shall pay into the fund
created, specifies the employes entitled to benefits thereunder and lays down the
conditions unde which such benefits shall be paid. Only regular employes who
are unable to obtain employment elsewhere are entitled to benefits. Causes of
unemployment having no relation to economic conditions are enumerated, and
cases of unemployment attributable to such causes are excluded from the benefits
of the act. A short waiting period is provided before benefits shall be paid.
This period does not begin until the employe registers as unemployed at an
employment office maintained by the unemployment commission. The rates to
be paid employes for total and partial unemployment are specified. The rights
to benefits in various seasonal occupations are to be fixed by the commission in
accordance with the pertinent provisions of the act. Casual employment of less
than four weeks is excluded from the operation of the statute.

15—A. G.
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These provisions are designed to limit the scope of the act to unemployment
from economic causes. Some of these aim at the prevention of fraudulent and
spurious claims. The provisions appear reasonably adapted to securing benefits
for persons regularly employed in industry who are thrown out of work through
no fault of their own at a time when they cannot secure other employment either
by their own efforts or through the employment offices to be established under
the act. Thus it appears that in its scope of operation, the proposed act is confined
to its proper purpose.

The question of procedure remains to be considered. If the operation of the
proposed statute is not restricted to its proper purpose by procedural safeguards.
the law is invalid as violating what is sometimes termed procedural due process.
If proper procedure is not provided, the act will not only violate the Fourteenth
Amendment but will also be invalid under Article I, Section 16 of the Ohio
Constitution which guarantees “due course of law.” Daniel Webster in his
argument in the Dartmouth College Case (4 Wheat. 518), declared that by due
process of law, was meant “a law which hears before it condemns; which proceeds
upon inquiry, and renders judgment only after trial.”

The provisions of the proposed law are to be carried out through an adminis-
trative tribunal called the Unemployment Insurance Commission. Under section 5
of the act, three members appointed by the Governor compose this body. Not
more than one of such appointees shall be a person who can be classed as a
representative of employers, not more than one as a representative of employes,
and not more ‘than two as members of the same political party.

Section 5b empowers the commission:

“x o Kk

(1) To adopt and enforce reasonable rules and regulations relative
to the exercise of its powers and authority, and proper rules to govern
its proceedings and to regulate the mode and manner of all investigations
and hearings; to prescribe the time, place and manner of making claims
for benefits under this act, the kind and character of notices required
thereunder, the procedure of investigating, hearing and deciding claims,
the nature and extent of the proofs and evidence and the method of
taking and furnishing the same to establish the right to benefits, and the
method and time within which adjudications and awards shall be made;
to adopt rules and regulations with respect to the collection, maintenance
and disbursements of the unemployment insurance funds; and to amend
and modify any of its rules and regulations from time to time in such
respects as it may find necessary or desirable;

(2) To employ secretaries, deputies, accountants, superintendents
of employment districts and offices, clerks, stenographers, and other
assistants as may be required for the administration of the provisions of
this act, and to determine their salaries and duties.

(3) To create such employment districts and to establish, maintain
and operate such free employment offices and branch offices as may be
necessary to provide for the registration of unemployed persons, for
placing them in available employments, and for the proper administration
of this act;

(4) To appoint advisors or advisory employment committees, by
local districts, or by industries or for the whole state, who shall without
compensation but with reimbursements of necessary expenses assist the
commission in the execution of its duties;
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(5) To require all employers, including employers not otherwise
subject to the provisions of this act, to furnish to it from time to time
information concerning the amount of wages paid, the number of em-
ployees employed, the regularity of their employment, the number of
employees hired, laid off and discharged from time to time and the
reasons therefor, and the numbers that quit voluntarily; and to require
such employers to give other and further information respecting any other
facts required for the proper administration of this act;

(6) To classify generally industries, businesses, occupations and em-
ployers individually, as to the hazard of employment in each business,
industry, occupation or employment, and as to the particular hazard of
each employer, having special reference to the conditions of regularity and
irregularity of the employment provided by such employer and of the
fluctuations in payrolls of such employer.

(7) To determine, within the limits provided by this act, the
premium rates upon employers subject to this act; and to provide for
the levy and collection from all employees and employers subject to
this act, of the premiums required for the maintenance of the unem-
ployment insurance fund; o

(8) To receive, hear, and decide claims for unemployment benefits,
and to provide for the payment of such claims as are allowed;

(9) To promote the regularization of employment and the preven-
tion of unemployment; to encourage and assist in the adoption of practical
methods of vocational training, retraining and vocational guidance; to
investigate and recommend and advise and assist in the establishment and
operation,. by municipalities, counties, school districts and the state, of
prosperity reserves of public works to be prosecuted in times of business
depression and unemployment; to promote the re-employment of unem-
ployed workers throughout the state in any other way that may be feasible,
and to take all appropriate steps within its means to reduce and prevent
unemployment; and to these ends to carry on and publish the results of

any investigation and research which it deems relevant.
* k0
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Paragraph ¢ of this section provides for publication by the commission of

classifications, rates, rules and regulations. The subsequent paragraphs give
commission power to obtdin the necessary information from employers.

Section 6a provides:

“Claims for benefits shall be filed with the superintendent of the
public employment office for the district in which the claimant is or was
last employed, or with a deputy of the commission designated for the pur-
pose. Such claims shall be in such form and shall be filed within such time
and in such manner as the rules of the commission shall prescribe; and
said rules shall also prescribe the form and manner of allowing or dis-
allowing claims for benefits in the first instance, and the method and
manner of serving notice of disputed or contested claims, of hearing
and deciding the same, and of appealing and deciding appeals on all
claims that are disputed or contested. The commission may provide
for the hearing of disputed or contested claims by local boards consist-
ing of one employer or representative of employers, one employee or

the
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representative of employees, and one person who is neither an employer
nor an employee nor a representative of either. The members of such
boards shall be appointed by the commission, and the commission shall
make rules for the proceedings before such boards and for review or
rehearing by the commission or by any commissioner or deputy author-
ized to hear or review claims under rules adopted by the commission as
provided in this act.”

The first paragraph of section 7 imposes a fine for failure to comply with
any lawful order of the commission or decree of any court made in connection
with provisions of the act.

Paragraph a reads:

“a (1) If the commission finds that any person, firm, corpora-
tiorf or association is, or has been at any time after January 1, 1934, an
employer subject to the provisions of this act, and has failed to comply
with the provisions of this act, it shall determine the period during
which he or it was such an employer, which finding and determination
shall for all purposes of this act be prima facie evidence thereof. The
commission shall forthwith give notice of said action to the employer
who shall immediately thereafter furnish the commission with a payroll
covering the period included in said finding, and shall forthwith pay into
the fund the amount of premium determined and fixed by the commission.

(2) If said employer fails, neglects or refuses to furnish such payroll
and pay the premium for such period within ten days after receiving such
notice, the commission shall then determine the amount of premium due
from said employer for the period the commission found him or it to
be subject to this act, and shall notify said employer of the amount
thereof and shall order the same paid into said fund. If said amount is
not paid within ten days after receiving notice, the commission shall
certify the same to the attorney general, who shall forthwith institute o
civil action against such employer in the name of the state for the collec-
tion of such premium. In such action it shall be sufficient for the plaintiff
to set forth a copy of the finding of the commission relative to such
employer as certified by the commission to the attorney gencral and to
state tlat there is due to plaintiff on account of such finding of the com-
mission a specified sum which plaintiff claims with interest. A certified
copy of such finding relative to such employer shall be attached to the
petition and shall constitute prima facie evidence of the truth of the facts
therein contained. The answer or demurrer to such petition shall be filed
within ten days, the reply or demurrer to the answer within twenty days,
and the demurrer to the reply within thirty days after the return day of
the summons or service by publication. All motions and demurrers shall
be submitted to the court within ten days after the same are filed. As
soon as the issues are made up in any such case, it shall be placed at the
head of the trial docket and shall be first in order of trial.

(3) Unless said employer shall, within the ten days last aforesaid,
execute 2 bond to the state, in double the amount so found and ordered
paid by the commission, with sureties to the approval of the commission,
conditioned that he or it shall pay any judgment and cost rendered against
him or it for said premium, the court at the time of filing of the petition,
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and without notice, shall appoint a receiver for the property and business
of such employer, in this state, with all the powers of receivers in other
cases, who shall take charge of all said property and assets of the defend-
ant and administer the same under the orders of the court.

4) If upon final hearing of said cause it is found and determined
that the defendant is subject to the provisions of this act, the court shall
render judgment against said defendant for the amount of premium,
provided to be paid by such employer for such period under the provisions
of this act, with intcrest from the date of the determination of said
amount by the commission, together with costs, which judgment shall
be given the same preference as is now or may hereafter be allowed by
law on judgments rendered for claims for taxes.

(5) If any employer who has complied with this act shall default
n any payment required to be made by him or it to the fund, for a period
of ten days after notice that such payment is due, the same proceedings
may be had as in the case of an employer against whom the commission
has made a finding as hereinbefore provided.

(6) If the defendant is a non-resident of this state or a foreign
corporation doing business in this state, service of summons may be made
upon any agent, representative or foreman of said defendant, wherever
found in the state, or service may be made in any other manner designated
by statute.” (Italics the writer’s.)

Section 5b gives the commission power to make rules and regulations relative
to the exercise of its powers and authority. It has the duty to prescribe the time,
place and manner of making claims and the kind and character of rules required
thereunder and the duty to prescribe the procedure for investigating, hearing and
deciding claims. It shall establish the method and time within which awards
shall be made. It is also given the power to adopt rules and regulations with
respect to the collection, maintenance and disbursement of the unemployment
insurance funds.

The duty is placed upon the commission to classify industries, businesses,
occupations and employers individually as to the hazard of unemployment. Cer-
tain conditions are specified in section 5b(6) which the commission must observe
in making this classification. The commission must then determine within the
limits of the act the premium rates of employers subject to its provisions. It is
the commission’s duty to receive, hear and decide claims for unemployment benefits
allowable under the act and to provide for the payment of such claims as are
allowed.

While the rule-making powers of the commission appear to be broad, and
although the commission has wide discretion in classifying employers, fixing
rates and determining the right to and the allowance of awards, the act does
not appear to be an invalid delegation of legislative power.

It is stated in Cooley’s Constitutional Limitations (Eighth Edition) at
pages 228-230:

“The maxim that power conferred upon the legislature to make laws
cannot be delegated to any other authority does not preclude the legislature
from delegating any power not legislative which it may itself rightfully
exercise. It may confer an authority in relation to the execution of a law
which may involve discretion, but such authority must be exercised under
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and in pursuance of the law. The legislature must declare the policy of
the law and fix the legal principles which are to control in given cases;
but an administrative officer or body may be invested with the power to
ascertain the facts and conditions to which the policy and principles apply.
If this could not be done there would be infinite confusion in the laws,
and in an effort to detail and to particularize, they would miss sufficiency
both in provision and execution.”

The policy of the law is declared in the act. Certain specified conditions must
then be taken into account in classifying employers and fixing rates. Conditions
necessary for an employe to become entitled to benefits are set forth. Investiga-
tion and hearing must precede the allowance of claims. It thus appears that the
legislature has formulated the plan and laid down the general principles, leaving
to the administrative board only the work of filling in details. Such a law does
not provide for an invalid delegation of legislative power. In Fassig vs. State
ex rel., 95 O. S. 232, 245, the court quoted with approval from the opinion of
Hunter vs. Colfax Consol. Coal Co., 154 N. W. 1037, 1060 (Iowa), involving a
workmen’s compensation act, as follows:

“According to Sabre’s Case, 86 Vt. 347, 85 Atl. 694, Ann. Cas. 1915 C,
1269, such acts confer the power upon investigation to apply the general
provisions of law to particular circumstances and situations, and may
validly leave much of detail to the discretion of a commission; that though
they may, in a sense, clothe an administrative body with quasi judicial
functions in some respects, this is authorized by the police power, and
confers power merely to determine facts upon which existing law shall
operate, which is a conferring of auxiliary or subordinate legislative
powers. The act takes away the cause of action on the one hand, and the
ground of defense on the other, and merges both in a statutory indemnity,

* fixed and certain.”

It might be contended that this act infringes the judicial power of the State
by conferring upon an administrative board judicial functions. This argument
was made as to section 27 of the Workmen’s Compensation Act (section 1465-74,
General Code) and rejected by the Supreme Court of Ohio in Fassig vs. State
ex rel, supra. The Court said at pages 243-245: '

“From what has been already shown it will be seen that the pro-
ceedings before the commission, and its order, are merely administrative,
and simply lay the foundation for a suit in a court of competent jurisdic-
tion'in which the employer has due process and all rights preserved.

In State, ex rel. Yaple, vs. Creamer, Treas., 85 Ohio St., 349, at
page 400, the following was said as to the same contention:

‘Of course if the board is a court there is an end of the whole matter.
The statute would be unconstitutional. For if the board is a court it has
not been created in accordance with the manner provided by the con-
stitution.

‘We do not constder the board of awards a court, or invested with
judicial power within the meaning of the constitution.

‘It is created by the act purely as an administrative agency to bring
into being and administer the insurance fund, and the fact that it is
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empowered to classify persons who come under the law and to ascertain
facts as to the application of the fund, does not vest it with judicial power
within the constitutional sense.

‘Under our system the executive department of the government has
many boards to assist in the administration of its affairs.

‘In State, ex rel, vs. Hawkins, 44 Ohio St., 98, it is said: “What .is
judicial power cannot be brought within the ring-fence of a definition.
It is undoubtedly power to hear and determine, but this is not peculiar to
the judicial office. Many of the acts of administrative and executive
officers involve the exercise of the same power.” The court then shows
that many boards hear and determine questions affecting private as well
as public rights, and quotes with approval, from State, ex rel, vs. Harmon,
31 Ohio St., 250: “The authority to ascertain facts and apply the law
to the facts when ascertained pertains as well to other departments of
government as to the judiciary.” ’ "

The difference between the powers of the Industrial Commission and the
Unemployment Insurance Commission appear insufficient to render this language
inapplicable to the proposed law.

The commission, such as the one created by this act, according to the state-
ment above quoted from Sabre’s Case, exerts “subordinate ‘legislative powers.”
An administrative body cannot by orders, leglslatlve in character, deprive persons
of property without due process of law.

It has been held upon the issue whether rates fixed by a public service com-
mission were confiscatory that “* * * the state must provide a fair oppor-
tunity for submitting that issue to a judicial tribunal for determination upon its
own independent judgment as to both law and facts; otherwise the order is void
because in conflict with the due process clause, 14th Amendment.” Ohio Valley
Water Co. vs. Ben Avon Borough, 253 U. S. 287. And, see Crowell vs. Benson,
285 U. S. 22; 76 L. Ed,, 598.

In Stanton vs. The Tax Commission, 114 O. S. 658, 675, the court said:

“That parties are entitled to a judicial inquiry into any controversy
affecting rights of person or property has been declared by the United
States Supreme Court in Ohio Utilities Co. vs. Public Util. Comm. of
Ohio, 267 U. S., 359, 45 S. Ct. 259, 69 L. Ed., 656, and Ohio Valley Water
Co. vs. Ben Avon Borough, 253 U. S., 287, 40 S. Ct., 527, 64 L. Ed., 908.”

The proposed act makes provision for the required judicial review of all
orders of the administratiVe body. If an employer who has not complied with the
act fails to pay premiums found due by the commission, within ten days after
receiving notice, the Attorney General shall institute a civil action in the name
of the State for the collection of such premiums. There will be a trial de novo
of the issues raised and the employer may make any valid defense. The same
proceedings are provided in case an employer who has complied with the act
defaults in any payment required to be made by him to the fund. Section
7b provides:

“The commission shall have full power and authority to hear and
determine all questions within its jurisdiction, and its decisions thereon
in each claim shall be final. Provided, however, that any employer or
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employee aggrieved by an order or decision of the commission may,
within fifteen days therefrom, appeal such order or decision to the court
of common pleas of the county wherein said appellant is resident or was
last employed; and wsaid appeal shall be heard upon a transcript of the
proceedings before the commission and said order shall not be modified
or reversed unless said court shall find, upon consideration of the record,
that it was unlawful or unreasonable. Either party shall have the right
to prosecute error from the court of common pleas as in other civil cases.”
(Ttalics the writer’s.)

It thus appears that the act provides for judicial review of all orders of the
commission.

In view of the foregoing, I am of the opinion that:

1. House Bill No. 1, relative to aid to aged -persons does not provide for
the use of public funds for a private-purpose, and therefore is not unconstitutional
within the principle of Auditor of Lucas County vs. State, 75 O. S. 114.

2. House Bill No. 172, if enacted, will not be violative of the Fourteenth
Amendment within the principle of Adkins vs. Children’s Hospital, 261 U. S. 525.

3. A law which has as its purpose the shifting upon industry of the financial
burden of employes caused by unemployment resulting from economic conditions
is not so arbitrary, capricious and clearly unreasonable as to violate the Four-
teenth Amendment.

4. Since the scope of the unemployment insurance bill is by substantive pro-
visions restricted to its avowed purpose, i. e, to provide benefits for persons who
become unemployed by reason of economic conditions, the proposed act does not
so restrict freedom of contract as to deprive persons of property without due
process of law.

5. Since the proposed unemployment insurance act is restricted to its proper
scope by procedural safeguards, 1. e., administration by a commission whose orders
are subject to judicial review, it provides the notice, hearing and day in court
necessary to due process and due course of law.

Respectfully,
Joun W. BRICKER,
Attorney General.

441.

PARTITION FENCE—LOCATED IN MUNICIPALITY—COST OF ERECT-
ING SAME NOT CHARGEABLE TO THE LANDOWNERS OF THE
TOWNSHIP, .

SYLLABUS:

The cost of erecting a partition fence located within the limits of an incor-
porated wvillage may wnot be assessed against the land owners, nor is it payable
by the township trustees.

CoLumsus, Ouro, April 4, 1933,

" How. Howarp S. Lutz, Prosecuting Attorney, Ashland, Ohio.
DEeArR Sir:—This will acknowledge your request for my opinion which reads
as follows:



