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OPINION NO. 72-032

Syliabus:

1. A board of education may, by resulation, allow its
full-time employees an advance of sick leave which has not
yet actually been earned. Sections 3313.21, 3319.08 and
3319.141, Revised Code.

2. There 1s no distinction in this respect between new
employees, who have not yet earned sick leave, and old em-
ployees, wiho have exhausted all the leave they had earned.

3. The adopntion of a re-ulation allowing an advance of
sick leave to full-time employees rests within the discre-
tion of the board of education, limited by the renuirement of
Section 3319.08, Revised Code, that not less than five days'
paid leave annually must be rmranted for time lost due to
illness or otherwise,

To: Lee C. Falke, Montgomery County Pros. Atty., Dayton, Ohio
By: William J. Brown, Attorney General, Aprit 19, 1972

Your request for my opinion reads in pertinent nart as fol-
lows:

"NDoes Section 3313.21, Ohlio Revised Code,
require boards of education to compensate all
ermloyees for a ninimum of five (5) days lost
each year, or does it merely require this pay-
ment for full time new emnloyees who *fould not
yet have earned any sick leave?

"Je understand from the Clerk of the
Board of Zducation of the Ketterins City School
Distriect that the Bureau of Inspection and
Supervision of Public Offices has interpreted
this Section to mean only full time new em-
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ployees, rather than all full time employees."

As I understand your cuestion, it asks whether a board of education
is required to adopt remulations permitting the advance of at least
five days' sick leave to full-time school employees prior to the
time it has actually been earned.

The power of a board of education to adopt seneral regulations
governing the conduct of its affalrs, and specific resulations gov-
erninn~ the sick pay of its full-time employees, is set out in
Sections 3313.20 and 3313.21, Revised Code. Section 3313.20, supra,
provides in pertinent part:

"The board of education shall make such
rules and regulations as are necessary for its
government and the gsovernrment of 1ts employees,
pupils of its schools, and all other nersons
enterins upon its school ~rounds or premises.

¥ % nn
Section 3313.21, supra, pvrovides:

"All full-time emnloyees of a board of
education, except those employed on hourly
rates, must be paid regular compensation for
time lost, due to illness or otherwise, for
not less than five days annually as authorizead
by regulations which each board shall adopt."”

A similar nrovision appears in Section 3319,08, Revised Code, which
controls the type of contract to be entered into between the board
of education and the teachers it employs. That Section provides in
pertinent part:

"Teachers mnust be paid for all time lost
when the schools in which they are employed
are closed oi'ing to an epidemic or other pub-
lic calamity, and for time lost due to illness
or otherwise for not less than five davs an-
nually as authorized by rerulations which each
board of education shall adopt."

I recently discussed one aspect of your question in Opinion
Jo. 71-024, Opinions of the Attorney General for 1971. The syl-
labus of that Opinion reads as follows:

"A board of education could, prior to the
énactment of Section 3319.141; Revised Code
[effective September 16, 1970], establish sick
leave benefits by rule for full-time school
enplecyees in advance of the ti~e they had been
earned."

That Opinion traced, at some lencth, the le~islative history of
sick pay for teachers as contrasted with the history of the gen-
eral sick pay act for state employees, Section 143.29, Revised
Code, and pointed out that teachers and other full-time employees
of a board of education had aluays enjioyed special treatment at
the hands of the Meneral Assembly, at least until the enactment
of Section 3319.141, Revised Code, which became effective on
Serntember 16, 1970. After this review of the legislative history
the Opinion said:
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"?o summarize the forecoins, it may be
stated that the “eneral Assenblj enacted sick
pay leaislation for teachers prior to the
enactment of the «eneral sick pay act and that
it left the amount and the manner of payment
to be repulated by the boards of education;
that this authority of the boards was not done
avay with by the 19“7 ~eneral sicl: nav act,
since in 1949 the feneral Asseibly broadened
the special treatment of school personnel to
include all full-time emnlovees, and arain
left the treatment of ;school sick pay to resu-
lation by the boards; that the boards have
considerable discretion in exercise of their
resulatory novers; and that their power to
reaulate the amount and the manner of pavment
of sick leave to full-time school personnel
remained in effect at least until the enact-
ment of Section 3319.141, Revised Code, which
became effective on Sentember 16, 1970."

Since the question which gave rise to that Opinion did not
involve Section 3319.141, supra, the Opinion carefully avolded
any discussion of the effect of that new Section. Your nuestion,
however, requires a consideration of that statute.

In pertinent vart, Section 3319.141, supra, provides as
follows:

"Fach person who is emnmloved bv anv board
of education in this state shall be entitled to
fifteen days sick leave with pay, for each year
under contract, which shall be credited at the
rate of one and one-fourth days per month, * % #

"Except to the extent used as sick leave,
leave cranted under repulations adooted by a
board of education pursuant to section 3319.08
of the Revised Code shall not te charsged arainst
sick leave earned or earnable under this section.
dothing 1n this section shall be construed to
affect 1n any other way the ~rantin~ of leave
pursuant to section 3319.08 of the Revised Code
and any grantins of sick leave pursuant to such
section shall be charred amainst siclk leave ac-
cumulated pursuant to thils section.

nE * ¥ ® % ¥ % & #w

As noted in Opinion No. 71-024, supra, prior to the enactment
of Section 3319.141, supra, the school boards were required to
adopt resulations movernine the amount and the manner of payment
of sick leave for full-time employees. See Willis v, Seeley, 33
Ohio On, 287 (1946). The only orieinal statutory limitation on
the discretion of the boards in this resnect was the five-day
minimum requirement. Sections 3313.21 and 3316.08, supra. In
1949, a maxirum of fifteen days was allowed by Secti on 143.29, supra.
The power of the boards to rerulate sick leave within such miniZl™
mum and maximum limits 1s, however, retained. Sections 3319.08 and
3319.141, supra., See Birkbeck v. Bd. of Edn., 17 Ohio !ise., 2d
245 (1969), affirmed, October 29, 1969, in an unreported decision by
the Court of Appeals, Ninth District.
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The question, then, is whether Section 3319.141, sunra, takes
aiay the previous power of the boards to allow tiie advance of at
least five days' sick leave to full-time school employees. It
shculd be noted that e are here concerned only with the sick
leave of full-tirme school board emplovees. 'le are not concerned
with part-time employees who are svecifically covered by lanpguare
in Section 3319.141, supra, other than that cited above. ’le are
not concerned with time lost as a result of an epldemic or other
public calamity. And we are not concerned with leave other than
that Jue to illness as provided by “ections 3313.21 and 3319.08,
supra.

The first sentence of the new Section 3319.141, supra, pro-
vides that each full-time school board employee shall be "entitled"”
to fifteen days' annual sick leave which "shall be credited at the
rate of one and one-fourth days per month", and, at first <lance,
this mignt be taken to mean that sick leave cannot be granted
until it has been earned. However, the mere use of the words
"entitled" and"credited" does not necessarilv mean that the Cen-
eral Assembly intended to orohibit an advance of sick leave prior
to the time 1t has been nlaced to the employee's credit, and I
think there are other indications that this was not the intent of
the legislature. In the first nlace, the enactment of Section
3319.141, sunra, in 1979, did not revoke the authority of a school
board to adopt regulations concernins the sick leave of its em~
ployees within the statutory minimum and maximum. Consequently,
the boards may still rerulate the manner of payment for such leave.
Furthermore, the Section specifically says that:

"Except to the extent used as sick leave,
leave pranted under re-ulations adopted by a
board of education nursuant to fection 3319.08
of the Revised Code shall not be charred acainst
sick leave earned or earnable under this sec-
tion., ¥ & &n (Emphasis added.)

T think.it clear that this lan-uace can only mean that sick leave

¢an be aranted to full-time employees under the board's re~ulations
and charged against sick leave which has not yet actually been
earned.

I see no basls in any of the Sections of the Revised Code for
a distinction between new employees, who have not yet earned sick
leave, and old employees, who have exhausted all the leave they
have earned. A board re~ulation which permlits an advance of a
certain amount of sick leave, applles equally to both classes.

Finally, there is nothin~ in the Code which requires any board
of education to adopt reculations permitting anvy advance of sick
leave, other than the five-day minimum reauirement of Section 3319.08,
supra. See 1111is v. Seeley, supra. Any other re~ulation is a
matter which the Code leaves to the discretion of the individual
voards of education,

In specific ansver to your question it is iy opinion, and you
are so advised, that:

1. A board of education may, by re~ulation, allow its full-time
employees an advance of sick leave which has not yet actually been
earied. Sections 3313.21, 3319.08 and 3319.141, Revised Code.

2. There is no distinction in this respect between new em-
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ployees, who have not yvet earned sick leave, and old emnloyees, ‘tho
have exhausted all the leave they had earned.

3. The adoption of a re~ulation allowins~ an advance of sick
leave to full-time employees rests within the discretion of the
board of education, limited by the requirement of Section 3319.08,
Revised Code, that not less than five days' naid leave annually
must be granted for time lost due to illness or otherwise.





