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I find that the terms and provisions of this lease and the conditions 
and restrictions therein contained are in conformity with the aboye 
mentioned Act of the legislature and with other related statues. J 
am, therefore, apprO\·ing this lease, as is e\·idenced by my approval 
endorsed upon the lease and upon the duplicate and triplicate copies 
thereof, all of which are herewith enclosed. 

2124. 

Respectfully, 
HERBERT S. DuFFY, 

/lttomey General. 

ARSOK--DEFENDANT IN CRIMINAL CASE-INSANITY, 
PLEA-WBERE PROSECUTING ATTORNEY EMPLOYS 
MEDICAL EXPERTS-EXPENSE OF SERVICE-MAY BE 
PAID OUT OF FUND ARISIXG UNDER PROVISIONS OF 
SECTION 3004 G. C. 

SYLLABUS: 
T1/here a defendant in a criminal case, upon arraignment on an in­

dictment for arson, pleads not guilty by reason of insanity, and an ex­
amination of such defendant by medical experts for the pur pose of inform­
ing the prosecuting attorney as to the sanity of such defendant, either be­
fore trial or for the purpose of testi!J,ing at the trial of such case, such a 
service ·is properly to be procured by the prosecuting attorney and the e.r­
Pt'IISe therefore, not being otherwise provided by law, it may properly be 
paid out of the fund arising under the provisions of Section 3004, G. C. 

CoLUl\lBL"S, OHIO, March 19, 1938. 

HoN. T. B. WILLIA1!S, Prosecuting Attonle)', New Lexington, Ohio. 
DEAR SIR: Your communication of recent date requesting my opinion 

reads as follows: 

"A. B. was indicted by the November term of the grand 
jury of this county for the crime of arson. This man was 
suspected of setting fire to at least nine buildings within the 
past two years. 

The defendant >vas brought into court, accompanied by 
his counsel and for plea said he was nut guilty and he also, 



by his counsel, filed in writ.ing, a special plea of "1\ot Guilty" 
by reason of insanity as pro,,ided by Section 13440-2 of 
General Code. 

The court under Section 13441-4 of the General Code 
appointed three physicians of this county to examine the 
defendant. 

As prosecuting attorney, and believing it to be in fur­
therance of justice and belie,·ing he should be examined by 
experts, I had two medical experts from Columbus, Ohio, to 
come here and examine the defendant so that l could thor­
oughly prepare the case for the state. 

I therefore desire your opinion on the following: 
First-Can l pay these two men from the allowance made 

to me under Section 3004 of General Code? 
Second-lf I cannot pay them out of this fund, how can 

they legally he paid especially so when I belie,·e that the 
expense was made in furtherance of justice? ] know of no 
other fund.'' 
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You state in your request that the defendant in the instant case 
being arraigned upon an indictment for arson, pleaded not guilty by 
reason of insanity. You state that the court under the prm·isions of 
Section 13441-4 G. C., appointed three physicians for the purpose of 
examining such defendant as to his sanity. The procedure author­
ized in such circumstances is iully set forth in Section 13441-4, G. C., 
which reads as follows: 

"Jn any case in ·which insanity is set up as a defense, 
or in which present insanity of the accused is under investi­
gation by the court or jury, the court shall ha\·e power to 
commit the defendant to a local insane hospital, or the Lima 
State Hospital, \Yhere the defendant shall remain under 
obsen·ation ior such time as the court may direct not ex­
ceeding one month; and the court may in such case appoint 
one or more disinterested qualified physicians, specialists in 
mental diseases (hut nut to exceed three), to ill\·estigate and 
examine into the mental condition of the defendant and 
testify as experts at his trial or other hearing. In case of 
such appointment the court shall iorthwith notify counsel 
of the names and addresses of the persons 'so appointed. 
The expert witnesses appointed by the court may be called 
by the court and shall be subject to examination and cross­
examination by the prosecuting attorney and counsel for the 
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defendant. The appointment of such expert witnesses, and 

thei1· testi!Jting as witnesses, shall not preclude the prose­

cuting attomey or defendant from calliny other witnesses to 

testify on the subject of insanity. Such persons so appointed 
may be required by the court to prepare a written state­
ment under oath, concerning the mental condition oi the de­
fendant, and file the same in the case, but such report shall 
not be read as e,·idence except that it may he used by either 
counsel on the cross-examination of the witness who signed 
the same. The court shall instruct the jury in the case oi 
such appointment and testimony of such expert witnesses, 
that the credibility oi such witnesses in common vvith all 
other witnesses in the case is ior the exclusi,·e consideration 
and determination of the jury. Such persons so appointed 
shall he paid a reasonable fee ior their examination or ser­
VICe, and their reasonable expenses. the amount whereoi 
shall be certified by the judge or court making the appoint­
ment, and paid by the county." (Italics the writer's.) 

The underscored portion of the General Code section last ahm·c 
referred to, saves to the prosecuting attorney or the defendant the 
right to call other witnes:-;es for purposes oi testifying- on the subject 
oi insanity of the deiendant. 1-lowe,·er, there is no prm·ision ior the 
payment of such other witnesses for this purpose, although the physi­
cians so appointed are authorized to he paid a reasonable iee ior their 
examination or sen·ice, together with their reasonable expenses. 

Section 3004, G. C., reads as follows: 

"There shall he allowed annuallv to the prosecuting 
attorney in addition to his salary and to the allowance pro­
,·ided by Section 2914, an amount equal to one-half the offi­
cial salary, to prm·ide ior expenses ,,·hich may he incurred 
by him in the perionnance of his of-ficial duties ancl i11 thr· 

furtherance of justice, not otherwise pro·vidcd for. Upon the 
order of the prosecuting attorney the county auditor shall 
draw his warrant on the county treasurer payable to the 
prosecuting attorney or such other person as the order desig­
nates, for such amount as the order requires, not exceeding 
the amount pru,·ided for herein, and to he paid out of the 
general iund oi the county." (ltalics the writer's.) 

L' nder the pro,·isions of Section 13441-4, G. C., you, as prosecu­
tor, are not precluded irom calling other witnesses to testii_v on the 
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subject oi the insanit\' of the defendant, hut no pronston IS made 
under this section ior the payment of such witnesses. 

T am presuming from your request that you ha\·e used the two 
medical experts as witnesses in the trial of a case. The expense of 
procuring these expert witnesses has not been otherwise prm·idecl 
ior and you speci iically ha \'e the right to procure other ·witnesses for 
the purposes stated in your request. Certainly, when the prosecuting 
attorney in the periormance of his official duties, one of which is to 
procure e\·idence in criminal cases, belie,·es that such an examination 
as gi,·en by the two medical experts reierred to in your request is in 
the iurtherance oi justice, he may make use of the fund arising under 
the prm·isions of Section 3004, G. C. 

In specific answer to your request, it is, therefore, my opm1on 
that where a deiendant in a criminal case, upon arraignment on an 
indi.ctment ior arson, pleads not gwlty hy reason of insanity, and an 
examination of such defendant hy medical experts ior the purpose of 
iniorming the prosecuting attorney as to the sanity of such defend­
ant, either before trial or ior the purpose oi testifying at the trial of 
such case, such a sen·ice is properly to he procured by the prose­
cuting attorney and the expense thereior, not being otherwise pro­
vided by law, may properly be paid out oi the fund arising under the 
provisions of Section 3004, General Code, \\'hen such expenses are in­
curred in the furtherance of justice. 

]\espectfully, 
1-1 EI\BERT S. Dt'FFY, 

.·I ttomey General. 

2125. 

COL'XCTL, CTTY OF CLEVELAXD-I'OvVERS-ORDIXA~CI·: 
M"A Y SETTLE CEI\TATX LI~GA L CLAIMS F'OR OR 
AGAIJ\'ST CTTY.-:\OT 7\ECESSARY TO REPEAL OR 
i\1\1 EXD SECTJO:\ ~2, CLEVELA:\D l.1l::\JCIPr\L CODE. 

SVLLA8US: 
The Council of the City of Cleveland, b)• the enactment of special 

legislation has the power to settle certai11 legal claims for or against the 


