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OPINION NO. 76-044

Syllabus:

1. R.C. 124,391 contains no requirement that eligibility
for payment of unused sick leave is conditioned upon notice of
intent to retire given to the employing school board by a school
teacher or other school employee. R.C. 124,391 thrusts responsi-
bility upon the school board to determine payment eligibility and
to notify the individual teacher or employee if he is eligible for
payment or transfer of unused sick leave.

2. Eligibility of a school teacher or other school employee
for payment of unusged sick leave, pursuant to R.C. 124.391, is to
be determined by the board of education of the employing school
district under its unused sick leave policy, not by applying the
standards for service retirement under the state's retirement
systems.

To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio
By: William J. Brown, Attorney General, June 11, 1976

You have requested my opinion on the following questions:

"1, Under Section 124,391 of the Revised
Code, must a school tecacher or employee, in crder
to become eligible to redeem accrued sick leave
for cash paymeni upon retirement, formally indicate
an intention to retire prior to the expiration of
his last contract?

"2. Where a teacher or employee in a school
district has been notified that he would not be
rcemployed during the following school year, and
has not indicated prior to the expiration of his
contract whethexr he would seek to transfer to an-
other school district or instead to apply for a
retirement from “is current position, and said
employee does not in fact apply for retircment
benefits until approximately thirty (30) days after
termination of his contract, is the emplovee barred
from seeking to redeem his accrued sick leave at re-
tirement under Section 124.2391 of the Revised Code?

"3, If the employee described in situation
Number 2, above, permits his contract to expire,
and accepts employment on a part~time basis during
the brief period of time between the expiration of
his contract and his formal retirement, is the
employece then barred from seecking to redeem his
accrued sick leave under Section 124.391 of the
Revised Code?

"4. If the employee in situation Number 2,
above, accepts pay from a neighboring school dis-
trict for teaching as a substitate during the thirty
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(30) days between the expiration of his contract and
his application for retirement, has the employee
forfeited his right to redeem accrued sick leave
with the school district which had terminated him?"

The entitlement, crediting and use of sick leave for all
employees of boards of education is provided for in either
R.C. 124.38 or R.C. 3319.141. Your questions, however,
focus on sick leave credit once earned, and raise a number
of issues about the operation of R.C. 124.391 ("Conversion
of sick leave credit") as it relates to teachers and school
employees. That Section provides:

"All emplovees covered by Scction 124,38 of the
Revised Code but not eligible for benefits undex
Section 124.39 of the Revised Code, and those covered
by Section 3319.141 of the Reviscd Code, shall at the
time of their irement recaive pay for all or part
of their unusca gich Joave ©o the extent conuistent
with the volicv of the appointing anthority in ef-
fect. The appointing auchorivy shall promulgate
the adoption or any modification of any such policy
by written notic2 to each employece. The promulga-
tion of a written notice that the appointing autho-
rity has determined that employees will reccive
any part of their unused sick leave constitutes a
policy for purposes of this Section. An appointing
authority may include in its policy a requirement
that an employce have a minimum number of ycars
service with the unit in order to be eligible for a
payment for unused sick leave. If no such policy
is in effect at such time, each employece with ten
or more years of service with the state or any of
its political subdivisions shall receive payment
based on the emplovec's rate of pay at retirement
for one-fourth of the employee's accrued but unused
sick leave at retirement up to a maximum accrual
of one hundred twenty days. If an emplovce eli-
gible for a pavment pursuant to this Scction does
not apply to the authority within one hundred
twenty days after recceint of written notice of eli-
gibility for payment or transier of accumulated
sick leave from the appointing authority, the pay-
ment shall be made to the cmployec.

With respect to your first question, R.C. 124.391 contains
no direct requircment that a school teacher or cmployec formally
indicate an intention to retire prior to the expiration of his
last contract. It does appear, however, that the appointing
authority could pursuant to that Section, promulygyate a policy
requiring such notice as a prercquisite to eligibility for unused
sick leave payments.

The first issue raised by your seccond, third, and fourth
guestions is: what is the meaning of the word "retirement" as it
is used in R.C. 124.391, vet that term as used in R.C. 124.391 is
undefined. Accordingly, it becomes necessary to determine the
meaning of “"retirsoment" from its contextual and common usage.
R.C. 1l.42.

At the outset it must be noted that "service retircment" is
a term defincd in reletion to the Stuitc Teachers Retirement System



2-149 1976 OPINIONS OAG 76-044

(STRS; see R.C. 3307.38) and the Public School Employees Retirement
System (PSERS; see R.C. 3309.34). Without any legislative indication
that these special definitions apply to "retirement" as used in

R.C. 124.391, "service rctirement" is, then, a technical ferm which
is not reasonably applied to R.C. 124,391.

As a practical metter, use of the technical "service retirement"
definitions would yield unreasonable results and they are, therefore,
unacceptable. See R.C. 1.47. For example, a 52 year old teacher
with 25 years of service credit would not yet be eligible for
STRS benefits if he left his employment with the school district.
(The STRS eligibility requirement is age 55 with 25 years service.)
If the teacher accepied a position as tcacher with another
school district, he could not under 124.391 transfecr his accumulated
sick leave for three years, even though that cection, as well as
R.C. 3319.141, clearly speaks of transfers of accumulated sick leave
from one appointing authority to another. It is apparent then
that the General Assembly in using the term "retirement" in R.C.
124.391 did not intend to condition the payment or transier of
accumulated sick leave on the "service retirement" of the employee
under one of the applicable retirement systems.

It has been suggested that "retirement" under R.C. 124.391
might be construed to mean "retirement-in-fact;" that is, leaving
one's usual occupation or profession. This definition, however,
is absent guidelines for the uniform application and is absent clear
indication of what person or entity is to decide the questicn which
the legislature most logically must have intended. This suggestion
also yields unrcasonablc results. For example, if a teacher retires
from puablic teaching at age 55 after 25 years of service and is then
employed as a teacher in a private school system, he would not have
"retired-in~fact" undci R.C. 124.391 (even though he could qualify
under the STRS term of "service retirement") and he would then have
precluded any payment for unuscd sick lecave--payment which otherwise
seem to have been established as a matter of right under R.C. 124.391.

Having analyzed R.C. 124.391 and having discusscd the matter
with your office, I conclude that rctirement as used in R.C.
124,391 means qualifying for pavment of unused sick leave under
the policy of the employing board of education which is in
effect at the time a teacher ox other school employec leaves
active service. As explained below this construction has its
basis in the language of R.C. 124,391 and it allows for reasonable
results consistent with the policy of the employing school
district, which has primary responsibility for the payment.

Note that the middle four sentences of R.C. 124.391 provide
for a policy on payment of unused sick leave in cach employing
school district. The policy is to be established by the board
of education for the district and is to be provided, in writing,
to the cmployees. The secction, further, establishes a policy =
to be followed where the local board has not promulgated its own.

Note also that in addition to "retirement" the "sample"
policy set out in the statutc consisits of two other elements:
(a) minimum time for eligibility and (b) maximum amount to be
paid. Inasmuch as the legislaiure 48id specifically address a
minimum time and a maximum amount in designing that
policy, it seems avparent that the rrj
control of the amount %

"sample"
nery emphasis is upon

. ! to ke paid not upon vhether payment is to
be made. That is, if the legislature hadé meant for "retiroment"
under R.C. 124.3%1 to be the critical elermcent to be addressed
then one must conclude ¢hat R.C. 124.2391 inadversentlv fails
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to define retirement. In light of the reguirement that (a) a
statute be construed to allow for the object sought to be
attained (R.C. 1.49) and (b) that the apparent design of

R.C. 124.391 is to provide for payment as a matter of right,
administered by emplorers and {(c) that the legislatively estab-
lished policy details minimum time and maximum amount; inadvertent
failure to otherwise define retirement as the key to payment

is not likely. BSee R.C. 1.47.

The conclusion that retirement is to be measured by
established board policy is bolstered hy the fact that the
last sentence of R.C. 124.391 thrusts responsibility on the
local board of education ¢o initially determine if a person
is eligible for payment of unused sick leave. It is only a
practical matter to conclude that the board of education is
best capable of making the eligibility determination pursuant
to its own promulgated policy rather than under technical
statutory tests for “service retirement" (R.C. 3307.38 and
R.C. 3309.34) or the evidence-gathering, “retirement-in-~fact"
proposal. As an additional proctical fact, I am aware that
your office as well as others which deal with payments under
R.C. 124.391 consistently refer to such payments not as a
"retirement" payment but as "severcnce pay."

In this manner when a tcacher or other school employece
coverad by R.C. 124,391 leaves his cmployment with a local
board of education, it then becomes the duty of the board or
its designated cmployee to determine whether that individual
meets the payment criterion which the local beard has promul-
gated as policy. As a practical matter the existing boand
policies may or may not define "retirement" in addition to
establishing the minimum time and maximum amount foi payment.

In the absence of such a.definiticn one must conclude that such
boards make the "retirement" determination on a case-by-case
basis. Even whexc¢ a board has promulgated no written policy
and instead relics on that provided in R.C. 124.391, it remains
the board's obligaticon to determine whether retirement has taken
place. Waile the wisdom of determining "retircement" on a case-
by-case basis without established definition may be argued--
especially in light of potential challenges to negative deter-
minations--tne fact remains that the board has the responsibility
and liability to make those determinations as a matter of its
gwn policy, and the policy may be to do it on a case-by-casc
asis.

Applying the forcgoing analysis to the specific questions
you have posed, it is apparent that the first three questions
must be answered in the necoative. Pursuant to the last sentence
of R.C. 124,391, the hoard is required to notify the indivicdual,
in writing, of his eligibility for payment or transfor of unused
sick leeve. Thus it is the local school hoarxd, with the power
to make the payment, which retaing the responsibility and liability
for an employce's unused sichk leave - until payment is made or
the sick lcave credit is transferred. It is only where an emplovec
leaves active secrvice without retiring under the board's policy,
that the liabilit+y is otherwise satisficd.

Your fourth question must also be answered in the negative,
but requires further explanation of the operation of R.C. 124.391.
In the fourth question ycu are concerned with a school tecacher or
employee who has been notificd by the school board that his contract
will not be rencwed, but who has also been employed by a second
board of cducation during a 30 day time period between when he had
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been terminatved by the first board and when he had applied for
retirement under STRS or PSERS.

In this situation it is the duty of the first board to
determine, as of the date of termination, whether the individual
gualifies for payment under the board's unusced sick leave policy.
That responsibility, as well as the duty to notify the individual
if he is eligible, are not affected by the i.dividual's subsequent
employment by another school board. While it is true that, pur-
suant to the last sontence of R.C. 124.391, the individual has
120 days (after receipt of notice of eligibility) to elect bhetween
transfer and payment of the unused sick lcave, it is a voluntary
election to be made, and - failing an election - the first board
shall make payment to him.

If this individual elects to have his unused sick leave
transferred to the second district, then the board of the first
school district is relieved of its responsibility. In such a
case it then will become the duty of the board in the soecond
school district to make an eligibility determination, based on
its unused sick leave policy, and to otherwise comply with R.C.
124,391 when the individual leaves employment with that scecond
board.

Based upon the foregoing, therefcre, it is my opinion,
and you are so advised, that:

1. R.C. 124.391 contains no requirement that cligibility
for payment of unused sick leave be conditioned upon notice of
intent to retire given to the employing schocl board by a school
teacher or other scheol employece. R.C. 124,391 thrusts
responsibility upon the school board to determine payvment
eligibility and to notify the indivicdual teacher ox employec if
he is eligible for payment or transfer of unused sick leave.

2. Eligibility of a school teacher or other school cmployee
for payment of unused sick lecave, pursuant to R.C. 124.391, is
to be determined by the board of cducation of the emploving
school district under its unused sichk leave policy, not by
applying the standards for service retirenent under the state's
retirement systeme.
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