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OPINION NO. 73-098

Sylicbus:

building and loan association, vhich has contranted with a

OAG 73-098

A municipality may not enact an ordinance nrohihitine a

buver to nrovide financing for purchase of a dvwelling, from
disbursing the funds it holds in escrow until +he seoller has
obtained a certificate of inspection of the awelling.

To:

By

Columbus, Ohio

William J. Brown, Attorney General, October 3, 1973

Wallace A. Boesch, Supt., Division of Building and Loan Associations,

Your letter requesting an opinion states the facts and
noses the cuestions as follows:

A municival ordinance nrohibits an escrovw
acent fror: Jistursinag funds in a real estate
transaction involving sale of a dwellina hefore
a certificate of insnection issued v the runi-
cinality has heen furnishecd hy the seller of the
nronertv, T™e certification lists, among other

things, anv buildino codes or fire code violations

vhich mav exist, The effect of such an ordinance
is to leaislate activities of a Mnildinco and loan
association, orcanized under Chapter 1151 of the

Ravised Code, vhen it is acting as escrow agent in

closing a real estate transaction wherein it has

mzde the mortgage loan. Therefore we request vour

ovinion specifically as follous:

1. When a bhuilding and loan association,
organizad under Chanter 1151, Ohio Revise” Code,
is acting as escrow agent, may a municipalitv
reculate its activities hy prohibiting it from
dishursing any funds prior to obtaining a certi-
ficate of inspection of real ~state requires in
such municipality?

2. ™avy a rmunicipelity similarly requlate
the activities of a hruilding and loan associa-
tion which does not have an cffice located vith-
in the municipality?
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3, "av a manicinality prohihit certain
activities of a buildinc and loan association's
han”ling of escrows tthen such escrow activities
are concucter in the normal course of the asso-
ciation's business as nermitted hv Nhio law and
tha cuperintendent of ™nildinc and T.ocan Nsso-
ciations?

The problem here is quite sirnilar to another on which I
recently rendered an "minion at vour recuest. Ominion o. 73-029,
Oninions of the Attornev General for 1973, "here, the cuestion
was the prooriety of a municinal ordinance vhich reouired a huilding
ané loan association to see to the payment of Adelincuent water
charges on certain real estate, and to furnish Focurmentarv proof
of such payrent, hefore Aishursing funds which it held in escrow
pending a sale of the real estate. T "eld that that ordinance was
in direct conflict with ceneral state lawvs nreemntinc the recu-
lation of uilding and loan associations, since it recuired the
association to collect unpai water charges for the rmunicinality.

The situation you nov rresent is different in that no affirma-
tive Auty is nlaced on the association by the ordinance. ~he
certificate of insrmection must he obtained fror the rmunicipality
hy the seller of the nroperty. ™he ordinance only nrohihits the
agsociation from dishursing funds held in escrow until the seller
"hag ohtained the certificate,

I fail to see, however, how this distinction should re-
ouire any different resnlt from that reached in minion "o,
73~n32, "he general laws of the state contain rrovisions
regulating the dishurserent of funds by huildinc and loan
associations., ™.C. 1151.297: see also ™.C. 1151.192, “oth
here, anAd in the prior Oninion, a municinal ordinance was
nassed to reculate the dighburserment of association funds for
the purnose of enforcing other rmunicipal laws. “ince the ob-
ject of the ordinances was the nrorotion of the nublic good,
they were, as I nointed out hefore, an exercise of the police
nower of the municinality. The language used in Cninion “'o.
73-039 is applicahle here:

* * *7Phe ~ourt said, in Leavers v. Canton,
[1 Ohio “t. 24 33,37 (1964)]):

Anv ordinance Adealinag with
rolice requlations passed by either
a charter or non-charter city, which
is at variance with state law, is in-
valid, * * #

Ancd in State, ex rel, "lapm v. P, & 1. Co,,
10 Nhio °t, 2a P - the rourt saic-

* % *Tt is well settled that
nolice anc similar regulations of
2 municipality must yield to gen-
cral lavws of statewise scope and
annlication * * *

“ince, as has already been seen above, the

ordinance is in conflict with the general law
of the state, I conclude that it is invalid,

Bere, as in the other "rinion, the runicir2l ordinance
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conflicts with general state law, rather than cornlerents

it as that term is usef in Clevelan® v. ™~€fa, 13 Orio °t,
24 112 (19¢R), ™he effort to enforce the runicimal bhuilding
code should be directed against the seller of the nropert.
rather than acainst the building an? loan association.

Tn snecific answer to your mestions it is mv oninion,
and you are so informed, that a rmunicipality may not enact an
ordinance nrohibiting a huilding and loan association, which
has contracted with a buyer to provide financing for purchase
of a duellinc, fron Aisbhursina the funds it holds in escrow
until the seller has ohtaine” a certificate of insrection of
the dwelling.





