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OPINION NO. 73-083

Syllabus:

1. In calculating the rer Adier rate of corpensation
of an actina judge of a runicinal court, nursuant to °.C,
1201.11, the total salary of the incumhent judce is divided
hy the annual nurmber of vorkino days of the court. (Oninion
"o, 66-1n07, Crinions of the Attorney General for 196f,
approved and followed,)

2. ™n actinc judoce of a municinal court rust he naid in
the same manner and at the sarme rate as the incurbent judae,

To: James R. Scott, Guernsey County Pros. Atty., Cambridge, Ohio
By: William J. Brown, Attorney General, August 23, 1973

Your request for mv opinion noses the following cuestions.

1. In calculating the per dier to
he paid acting judges in the absence of
the Adnly elected rmunicinal judge, should
the total salary naid the elected judae be
”ivided hy the number of ‘'working days” of
the court, or hy the total nurmber of calen-
car davs in the vear?

2. Does the Auly electec judge of
the municipal court have authority *o de-
termine the ner diem to he vaid for actina
judges so long as he does not expen? more
roney than that aporopriate@ for such nur-
rose hv the legislative authority of the
city?

n.C. 1910.10 reads in part as follows:

*hen a judge of a ruricinal court
having onlv one judge is ternorarily

2-312



2-313 1973 OPINIONS OAG 73-083

absent or incanacitated, the juvdge may
anpoint a substitute who has the quali-
fications required hy section 1901.0%

of the ™cvised fode, and if such judge

is unable tc make the amnointrent the chief
evecutive shall abpnpoint a substitute, “uch
annointee shall se we during the ahsence or
incanacity of the incurhent, shall have the
jerisdiction and nowers conferrecd unon the
juige of the runiciral court, and shall he
style® “acting judge. I'e shall sign all
rrocess and records cdurine the tirme he is
servina, and shall rerform all acts rertain-
ina to the office, evcent that of reroval an”’
arpointment of officers of the court, *11
courts shall talre judicial notice of the
selection an® novers of the actinc judoe,vho
shall “n vai” in the same nanner ancd at the
sane rate as the incumbent judge. (I™nhasis
adde~,)

fince yvour auestions relate to the corpensation to he maiA

to an acting judge  +vho replaces a tervorarily ctsent or incanac-

itatec judge, rather than a judge who fills a mer—anent vacancy
in the runicinal court, this o~inion is written accordincly.
See "minion "o, 19717, "minions of the ™“t+torney "eneral for 1064,
Thus the acting judce is to be raid in the sare ™anncr an” at
the same rate as the incurhent judeoe, '’

»,.C. 1901.11 nrovides for the commensation of runicinal
judges. R.C. 1901.11 reads in part as follovs:

Jndges desicnated as nart-time judges “v
section 1901.08 of the nNevised 7ode shall re-
ceive as compensation not less than six
thousand dollars mer annum as the lecislative
authoritv nrescribes, and such judiges shall
he disqnalified from the nractice of law onlv
as to matters pencdina or oricinating in the
courts in which they serve Auring their terms
of office.

Judces desianated as full-tire judaes
hy section 1901.178 of the "evised@ Code and
all judges of territories having a ponula-
tion of more than fifty thousand regardless
of desiqgnation are subject to section 4705.01
of the Revised Code and shall receive as

comnensation ten-thousand dollars per annur,
* & &

The cormpensation of municinal judges
shall he vaid in serimonthly installrents,
three-fifths of such arount heing nayahle
from the citv treasnrv and two-fifths of
such arount beinag mayahle from the treasury

of the countyv in vhich such city is situated.
* & %



OAG T73-083 ATTORNEY GENERAL 2-314

n,~, 1°01.12 provides as follows"

Y municipal judge is entitled to
thirtv Adave vacation in each calendar
vear. ot less than tvo hundred forty
davs of onen session of the runiciral
court shall he hel?d hv each jndge Aur-
ine the vear unless all husiness of
+he court is Aismosec of sooner.

‘hen a court consists of a sincle
judce, a qualified suh-stitute may he
annointe” in accordance with section
1911.10 of the “evised "ode to serve
“urinc the thirty fays vacation reriod,
vho shall he naid in the sa—~e ranner
an® at the sare rate as the incurhent

judce * % %,

(Trphasis added.)
In ~~inion 0. 645=107, "ninions of the Rttorney %General -
for 1966, the then "ttorney %General in discussing ".r, 1901,12

state? as follows:

* & & * * & * & *

Your attention is “irecte? to the
fact that the sare trord f7ays] is user
in the prescription of hoth vacation tire
and the rinirum tire a judge ray hol? a
court in omen session. Tv'o hundred
forty days of omen session  could not
e presured to mean that nunher of con-
secutive davs, cirilarly, Tairtv davs’
shoul® not be internreted as reaning
thirty consecutive days. The word ‘cfavs’
should have the same meanina in hoth
contevts., ™herefore, the " thirtv days
vacation” refers to thirtv favs on which
the judee richt norrmally hawve held the
court in onen session, and these vould
not necessarily he consecutive days. It
is rmy oninion that in Arafting Tection
1901.12, subra, the lecislature intended
to reflect the norral evercise Of (iscre-
tion by municimal judces to not hold oven
session of municipal court on “aturdav
afternoons and cundays evcent for sneciel
circurstances.

Therefore, it is mv oninion that
rursuant to “ection 1001,12, sunra, a
municipal court judgce is entitled to
thirty working favs annual vacation,

Trnhasis added,)

Under my predecessor's construction of ™., 1901,12,
the rinirar time a municipal court judge may hold oren session
Auring a vear is defined in terrs of working favs, not hy the
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total nurber of calendar davs encompassed hy the session. Pince_
the Tecislature has chosen to define the onen session of a runici-
nal court hv the nuvber of workina days, the ner dier cormensation
of an acting judge should be commuted on this basis. rlearly

this nrocedure is more trorratle and fair than the alternative
becaune it hases the cornensation on the nnrher of Jdays actuvallvy
varked, Thus, it avoids the auestion of tvhether to corrensate

an acting judae for a Taturfav afternoon and Sundav, when he

ray have served onlv one or two fays irmediatelv nrior to, or
follovwing, the weekend, ™his construction therefore corolies

t7ith the rules of statutorv construction set out in ".C. 1.47,
*hich nresure that: ~(7) A just and reasona-le result is
intznde”:’ and (D) A result feasihle of erecution is intended.”

T concluce, then, that in calculatina the ner dier rate to
he neid to acting judges, the total salary paid the electe? judce
is Aiviced “v the nurher of vorking davs of the court. Of course,
the actina judee is paid according to the nurmher of davs
actuallv vorked,

Your second auestion involwes ™., 1901.17, ~his section
states that the actinc judge shall he naiéd in the sa-e manner
and at the sare rate as the incumbent judge, * yule of
statutory construction wtilize? hv the courts of "hio is that
unless the contest otherwviise indicates, the use of the ter
"shall infdicates a mandatorv intent. Dorrian v, Scioto
Ceonservancy Nistrict, 27 Chio ~t. 24 192 (1I°71), Pennison v.
Dennison, 165 "-i1c ~t., 14C, 149 (1°56)- "ninion To. 72-027,
Ominions of the “ttorney “eneral for 1972,

"hus, an acting judge nust be naif at the sare rate as
the incu~bent judqe., The latter has no discretion to fix
the corrensation of the actinag judae. “~“or does the lecislative
2vrthority have such cdiscrétion, excert insofar a2 it deter—ines
the acting jadaa's rate of corpensation hy fixina the electer
judge's salary, as it mav do within lirits in the case of
rart~time judaes only (n.r. 1901.11). ~“us, the rate of
cormensation of an actinco judge “oes not Aenend u~on the a—ount
arnronriated rfor such nurmnose, hut rather umon the rate of
corpensation of the incwhent jndoe.

In snecific answer to your auestion, it is ™y oninion
and you are so advised that

J. In calculating the mer dien rate of cormensation of an
acting judge of a municinal court, nursuvant to ".”. 1°01.11,
the total salarv of the incuihent judee is Aiviced by the
annual nurber of working Adavs of the court. (Oninicn “o.
€6-107, "ninions of the *ttorney %General for 1964, arnroved
and followed.)

2. An acting jndce of a runicinal court must be naid
in the same ranner and at the same rate as the incurbent judce,
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