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!11 ·re Latimer Contract. 

Insurance Comp~ny should show, tha.t by req.son of closer 
collections or for at:~y ca~tse, its net assets, properly invested, 
ha.ve again reached the figure required by the statute, $200,­
ooo.oo, I t~~ it the company might lawfully res-~tmc the 
issue of policies on the stock plan. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

IN RE LATIMER CONTRACT. 

Office of the Attor!}ey G~neral, 
Columbus, Ohio, Jauuary 4, 1893. 

Doctor H. C. Eyman, Supcrinleudmt, Cleveland. Asylum 
for Iusa.t1e, Cle~•ela11d, Ohio: 
DEAR SrR :-I promised you after your conversation 

with me day before yesterday, to writq you my views 
about what the trustees should do with ~-espect to the Latimer 
contract. 

r am s~lisfied from an examination of tl~e authoritie::., 
that no lien can be t4ken by the sub-contractors or material 
men on. the cottages in. process of construction, they beit~g 
public buildings. I think that the weight of authority also 
is against the right o:f the sub-contractors and m~te1:ial men 
to take a lien on subsequent payments· which may be due 
the head contractor, for th~ erection of public buildings, 
su~h as these, but still there has been no decision upon this 
particular point in thi.;. State since section 3193 was amet1d­
ed so as to read as it does now. If the trustees should fol­
low t.he letter of the law and refuse to recognize the right 
of the sub-contractors and materi;1l men to deta.in the 
amount yet due on Latimer's contract and have it distributed 
pro rata among themselve.s and should pa,y L~timer or his 
assignee, Rcaugh, whatever balance may Qe due him, it is 
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obvious, that the sub-contractors and material men failing 
in any other way to get pay for the work and material they 
h.ave put into th,ese buildings, will come to the Legislature 
and then the trustees may be subject to criticism because 
they had p;;1id money to the contracto~· when the contractor 
had failed to pay those under hit\). In view of these facts, 
it m~y suggest itself to the t rustees, that the prudent thing 
woul(L be to hold the money that may yet be due o~1· Latimer's 
contract and not pay it either to Latimer, his assignee, 
Reaugh, or the sub-contractors and material men, until there 
is a decision of a court as to who is entitled to it. ' 

A3 tl~e mp.tter npw stands, I am informed that Latimer 
declines to proceed under his contract, and that the trus­
tees after giving him the tequisite nptice, will be compelled 
to go on and complete the work themselves. Until the work 
has been completed anp the cost of what the trustees have 
to do themselves determined and deducted from the bal­
ance yet due on Latimer's contract, it will be impossible to 
determine what will ultimately be due Latimer; but when 
that i3 determined and aft.er the amount which the sub-con,.. 
tractors and material men daim and which are disputed by 
Latimer, have been fixed by arbitration or by legal proceed­
ings, then the question as to what the trustees shall do is 
ready for a court to pass upon. I~ Latimer or his assignee 
is entitled to such balance, he can bring an ~ction in man-­
damu3 against the tm-stces to compel them to make a requi­
s-ition on the state auditor for a ·warrant for such amount. 
On the other hand, the sub-contt:~~tors· and material men, 
after the amounts due them from La.timer have been. dc­
tenninecl, could bring <).Ctions in mandamus to compel the 
trustees to make requisitions to them individually for the rt"­
sp~ctive amounts which ri1ight be due them upon a . pro rata 
ctistriblttion of the balance stan~ling in favor of Latimer. 
Such action should be brough~ in the Supreme Court where 
we can secure an immediate and a_uthoritative constructio11 
of the lien laws with reference to public buildings. I am 
perfectly willing, as. attorney general, to act as the attorney 
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As to W!rcther or Not Town Half in ludiaua attd Half i1~ 
Ohio Ccm Unite to Establish c~11d Conduct a Union 
School. 

and enter the appearance of the trustees and do all in my 
power to secure a speedy decision. 

If you think it wise, you might inform the claimants 
or their attorneys, o£ l:he contents of this letter, and advise 
me of their views upon the course of procedure w'!-uch I 
suggest. I send this letter by Mr. George Gessaman, onP 
of the trustees. 

Very respectfully, 
]. K. RICHARDS, 

Attorney General. 

AS TO WHETHER OR NOT TOWN HALF IN IN­
DIANA AND HALF IN OHIO CAN UNITE TO 
ESTABLISH AND CONDUCT A UNION 
SCHOOL. 

Office of the Attorney General, 
Columbus, Ohio, January 24, 1893. 

Hon. 0. T. Corson, State Commissio11er Commott Schools: 
:i\'[ Y DEAR SIR:-You have referred to me the following 

question: "College Corner extends from the State line be­
tween Ohio and Indiana, about one-half mile east, and vVest 
College C.orner ex-tends from said line about one-half mile 
west, and these two towns wish to unite to establish and 
conduct a union school. Can this be done without infring­
ing upon the laws of Ohio? If so, what is the best method 
of procedure?" 

I think it can be done. College Corner in Ohio can 
be made into a special district governed by three directors. 
These three directors can unite with the board of three 
which controls the school district in College Corner, Indiana, 
and build the school house on the line, so that part of the 
house will be in Ohio and part in Indiana. The expenses 
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In re Request of Im.perial Genua" Mt:nister and German 
Consul at Cinc-innat~ to Prosecute Heinrich Carl Envst 
Kahlbohm. 

of the joint school can be apportioned between the two dis­
trict.) on the basis of the school enumeration. Thus each 
boahl will not have to pay more than it would if it con­
ducted a separate school. The teachers can be selected by 
a majority of each board of directors. [n all matters re­
lating to the schools, the separate boards of directors may 
act concurrently but not jointly. 

If there are any further details, they can be arranged 
by consent of the two boards. acting with the approval of 
the state commissioner of this Stale and the state commis­
sioner of Indiana. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

TN RE REQUEST Oft' T:MPERTAL GERi\1£AN i.\liN­
lSTER AND GERI\TAN CONSUL AT CINCIN­
NATI TO PROSECUTE HEINRICH CARL 
ERNST KAHLBOHM. 

Office of the Attorney General, 
Columbus. Ohio, J am,ary 28, I893· 

Ho11. Wiflia111 i~fcf(inle_v, h., Go'lJemor of Okio: 
DEAR S1R:-You recently reft'rred to me, requesting 

T give my views thereof, a communicati<?n to you from the 
secretary of state of the United States, inclosing a trans­
lation of a note to him from the Imperial German Niini3ter 
at Washington, relative to an application on the part of the 
German Consul at Cincinnati, supplemented by a request 
of the' Imperial German Minister, for the prosecution of 
one Heinrich Carl Ernst Kahlbohm, who is alleged to have 
forged· a document purport!ng to haye been signed and 
sealed by the German Consul at Cincinnati, and to have 
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In rc Request of Hnpcrial German Minister a11d Germa~t 
Consul at Cincinnatfl to Prosecute Heinrich Carl Ern;st 
[(all /bolt11t. 

used such forged documen'ts for the purpose o{ obtaining 
money. The 3ecretary of state i11quires whether Kahlbohm 
cannot be prosecuted for violatioti. of the laws of Oh:io, att'l 
if so, requests that such proceedings may be instituted. 

The · following is a t ranslation of the clocttment which 
Kahlbohm is alleged to have forged and used for the pur­
pose uf obtaining money: 

"Heinrich Carl Ernst Kahlbohm, a teacher by 
occupation, formerly a lieutenant . in 'tlfe militia, 
who has received the iron c'ross of the second class, 
the Mecklenburg cross of merit with blue ribbon, 
and the war medals of 1866 and 1870-7L, is hereby 
informed. in reply to his application of the 2d inst,, 
that a duplicate of his honorable discharge from the 
army, which has been lost, canno't be issued to him, 
for the reason that he has been naturalized as an 
American citizen . 

"By ministerial l:ummand, 
"C. PoLLlER, Co11sul. 

"Cincinnati, J une 24, r.89o." 

("A stamp bearing the legend: 'Imperial Ger­
man Consulate at Cincinnati,' such as is used for 
closing official letters, was used as a seal for the 
.original of the foregoing docut'nent.") 

JTon. John /vV. Herron, United States Distr ict Attorney 
at Cincinnati, whom the German Consul requested to pro­
ceed against Kahlbohm for forgery of a public document, 
an infraction of the Consular Convention. and trying to ob­
tain money under false pretenses, respectfully. declined to do 
5o in a communicatioh dated November 30, 1892, a copy 
of wh ich has been furnished me by him. fo r the reason tbat 
he could find no statutes of the United States under which 
the offense complained of cotlld be puni3hccl. At the same 
time, he stated: ''The criminal statutes of the State of Ohio 
are much broader and may cover such a case as you describe, 
and especially the olfense of obtaining money by false repre-
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l1~ ·re Request of /m.periat Cermall, Minister and German 
Collsul a-t Cincin~~atn to Proseqtlc Heinrich Carl .Emst 
Kahlbohm. 

sP.ntation as was done in Lhis case; but I pre3ume you would 
bl! unwilling to have the· matter investigated and prosecuted 
in other than the courts of the United States." 

Coming to the inquiry of the secretary of state, l beg­
to say: 

Kahibobm is liable clearly, upon. U1c facts stated, to 
prosecutjon and puni3hment under section 7076 of the Re­
vised Statutes of Ohio, for obtaining money by false pr<'­
tenses, the pw1ishment for this offense being imprisonment 

. in the penitentiary, if the amount obtained is $35.00 or more, 
and otherwise. a fine or imprisonment in Ute county jajl. 

Kahlbohm is liable probably upon the facts stated, to 
pro3ecution under ·section 70<JI o£ the Revised Statutes of 
Ohio. for forger~·. the forging of "authentic matter of a 
public nature," if. the document in question comes within 
this description. These words have not received judicial 
construction· in this State. and their precise meaning is, 
therefore, undetermined. It docs not appear, from any­
thing in the papers before me, whether the German Consul 
had authority to issue such a document a.s this purports to 
be, or whether such document, if genuine, would be a mat­
ter of record among the consular archives, yet these facts 
might have an important bear·ing in determining the legal 
character of the docume·nt. 

As to the method of procedure, a suggestion to the au­
thorities at Cincinnati would undoubtedly result either in 
a complaint ·against Kahlbohm before a magistrate, or at' 
investigation of the affair by the grand jury, with a view 
of finding the p1•oper indictmei'It. 

r return the paper3. 
Very respcctfull y, 

J. K. RICHARDS, 
Attorney General. 
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As to A1tthority of liiSpector of Worl~sltops aud Factories 
to hzspect M a.ga:Jill~ Contaiuing Dynamite WheH T here 
is 110 Jvlamrfacturillg Co11cer11 Mamrfacturhz.g Such Ex­
plosives Connected With Said Maga=tne. 

AS TO AUTHORITY OF INSPECTOR OF WORK­
SHOPS AND FACTORIES TO TNSPECT MAGA­
ZINE CONTAINlNG DYNAMITE WHEN THERE 
IS KO MANUFACTURING CONCERN :MANU­
FACTURING SUCH EXPLOSIVES CONNECTED 
WITH SAID MAGAZINE. 

Office of the Attorney General, 
Columbus, Ohio, February 25, 1893. 

Hon. W. Z . .McDo11ald, Chief Inspector of Workshops aml 
Factories: 
Mv DEAR Sm :- l n reply to you r favor "of the 6th inst., 

in connection with a case stated, you reql.test my opinion 
whether the act of April 15, 1892 (89 0 . L. 307), gives yon 
"authority to inspect a magazine for the storage of dyna­
mite when there i.> no manufacturing concern manu fact~tr­

ing such explosives in connection with said magazine?" 
This act authorizes you to appoint an inspector skilied 

in the manufacture and use of dynamite and olher explo­
sives, whose duty it shall be "to inspect all manufacturing 
establishments in the Slate of Ohio, wherein the manufact­
ure of powder, dynamite, nitro-glycerine, compounds, fuses 
or other explosives," is carried on, and personally to inspect 
"the process of manufacturing, handling and storage of 
such explosives, and to direct and order any changes or ad­
'clitions deemed nece£sary'' in or about such manufactorie ­
for the safety of the employes and the public. Then fol,­
lows this provision: "Ancl when on inspe10 t1·ou it i.s found 
that any manufactory or place for the storage of explosives 
mentioned herein is in such close proximity with any resi­
dence or dwelling as lo cause accident in case of an explo­
sion, the said i}lSpector may cause the said explosives to be 
removed to a place of safety,'' etc. 

The authority given is to inspect estabiishmcnts manu-
- 1 - •_: __ _ • . ,. ...J• ;_ Ll .. -.a. ..., .. ., .~.,. ..... ,...,._;..-.. • .., f,... : •. .., ,.....,,...,.. ... f.\,.a. 
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In re Restoring to Citi::ensMp a Person Co,zvicted of Bribery 
U1Uie1: Section 69oo, R. S. 

process of manufacturing. handling and storage of such ex­
plosive5. There is no authority given t() inspect places for 
.he storage of explosives unconnected with the manufac­
ture thereof. The authority given to regulate the storage 
of explosives follows and is clepenclenl on the atfthority to 
inspect manufactories of explosives and must, therefore, 
be considered as 'limited by the latter authority to the stor­
age of explosives in com1ection with their manufacture, and 
not otherwise. Very respectfully, 

lN 

J. K. RICHARDS, 
Attorney General. 

RE RESTORING TO CITIZENSHIP A PERSON 
CONVICTED OF BRIDERY UNDER SECTION 
6<.)00 R · S. 

····· Office of the Attorney General, 
Columbus, Ohio, February 27, 1893. 

Hon. Wi/lialll McK.iule)•. Jr., Go ... ernor of 0/u'o: 
DE1\R Sm :-In response to your inquiry of the 15th 

in.:;t., [ beg to say, I know of no method except the granting 
of a pardon in the regular way, to restore to citizenship 
a person convicted of bribery tmder section 69oo, Revised 
Statutes, although only a fine was imposed. The section 
itself imposes as a part of the punishment, disqualification . 
from holding any public office or appoii1tment under this 
State. To relieve from thi.; consequence of conviction,. 
this continuing punishment, a pardon it seems to me is nec­
essary. 

The case is a somewhat 'peculiar one. In felonies, 
where the convict has served ti1ue in the penitentiary, a 
··eady mode of restoration to citizenship is provided: but 
the.;e provisions do not apply to this case. 

Very respectfully. 
]. K. RICHARDS, 

Attorney General. 
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Construction of Act Creating and Regulati1~g World's Fair 
,l1auagers of Ohio. 

COKSTRUCTION OF ACT CREATING AND REGU­
LATI~G VlORLD'S FAIR MANAGERS OF 
OHIO. 

Office of the Attorney General, 
Columbus, Ohio, March 9, 1893. 

Mr. W. T. Alberson,. Sccretar;•, Wot;ld's Pair Nfa.uagcrs of 
Ohio, Colrmtbu.s, Ohio: 
MY DEAR Sm :- In response to· your inquiry of the 6th 

inst., I beg to say, that while section 5 of the act creating 
and regulating your board, (88 0. L., p. 235), is susceptible 
of two constructions, it seems to me the simpler meaning is, 
that the federal alternates, as well as the federal commis­
sioners, are members of your board. The law says in elain 
terms, that the federal commissioners and lady managers 
from Ohio, "and their respective alternates,'' shall be e:r­
officio members of the Board of World's Fair Managers 
for the State of Ohio: and shall ha vc the same powers and 
.same compensation as the other members of said commis­
sion, etc. The Ia w says, that all these persons shall be 
e.r-oiTicio 11/CI//bers; it does not say that the federal com­
missioners and lady managers shall alone be ex-officio mem­
bers and · their alternate.> ex-officio alternates on lhe Ohio 
board. The \yard "alternates,., as used in the act, is a word 
of · description; it designates the persons who shall be mem-

. bers of the Ohio . Board. It does not limit their functions 
to that of alternates on the Ohio Board. 

Why, by co:1struction, a.>cribe to the Legislature the 
intention to create alternates on the Ohio Board for lhc 
federal commissioners and federal lady managers, when the 
act does not provide any alternates for the fifteen members 
of the Ohio Board appointed by the govemor? So fitr as 
the O hio Board is concerned, it seems to me there are no 
alternates; all are members. 

Very respectfully, 
]. K. RIOlARDS, 

Attorney General. 
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State Treasurer Authoriced to Honor Auditor'·s Wan·ant in 
Pa.yme11t for Location of Agricultural Exper(meut Sta­
tioll. 

STATE TREASURER . AUTHORIZED TO HONOR 
. AUDITOR'S WARRANT IN PAYMENT FOR LO­

CATION OF AGRICULTURAL EXPERIMENT 
STATION. 

Office of the Attorney General, 
Columbus, Ohio, March 10, 1893. 

li ou. W . T. Cope. Treasurer of State: 
-;VLY . Dl~AR SJJ~:-ln response to your favor 'of the 4th 

inst., directing ·my attention. to the act of the General As­
sembly of April 23, r891 (88 0. L., 353), authorizing coun­
ties to raise money to secure the location of the O hio Agri­
cultural Experiment Station, the act of February 10, 1892, 
(89 0. L. 24), appropriating funds paicl into the state 
treasury under the former act, the dccis·ion of the Supreme 
Court of Ohl'o' in the case of Wassot) e't al. vs. The Commis­
sioners of \:Vayne County. holding that the act of April 23, 
t89I, was unconstitutio11al, and inquiring whether you can, 
without exposing yourself or bondsmen to liability for such 
action, comply with the joint resolution passed by the Legis­
lature on the rst inst .. which requires the auditor of state 
to honor rc'luisition.> of the board of control of the Ohio 
Agricnlturat Experiment Station, and issue warrants for the 
disbursements of the balance (amounting to $26,262.66) of 
the original donation of $8s,ooo.oo made by ·wayne County 
Lo secure the location of the Ohio Agricultural Experiment 
Station, and requests you to pay the same, I beg to say, you . 
may sa.fcly, in my opinion, pay the war-rants issued by the 
auditor of state in compliance with such resolution. 

It is only in case that you have received and hold these 
fl"v·ts by warrant of law, that your bondsmen can be held li­
able for its safe keeping and pi'Oper disbursement; but if you 
thus received and hold it, in other words, if you hold this 
money as treasurer of stale, you will only be acting in accord­
ance with law by honoring the warrants of the state auditor 
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and paying it out on the orde r of the State through its repre­
sentatives--the Legislature-as expressed in the joint resolu­
tion. 

On the other hand, if you have not received and do not 
hold the money under any law, you hold it as an individual: 
to \>vhom, then, shall you account {or it, to whom would you 
be safe in turning it over? You got it from the commissioners 
of \¥ayne County, and they from the Ohio Farmers' ln.mr­
ance Company for certain bonds, which the insurance com­
pany .still holds as valid obligations. Neither the commis­
sioners nor the insurance company are demanding the return. 
of the money, or object to your disbursement of it in ac­
cordance with the purposes of the original donation and the 
directions of the General As;;embly. 

The case of \tVasson vs. T he Ohio Farmers' Insurance 
Company el al., No. 5,070, in the Comt of Common P leas 
of vVayne County, a suit brought by Wasson as a pretended 
owner of policies long since expired for a d istribution of the 
assets of this insurance company (to which you and the per­
sons from whom the State bought the experiment farm in 
\Vayne County arc made parties, with a prayer that yOtl be 
compelled to pay the balance of the donation· into the hands 
of the court for distribution as the property of the insurance 
company), is scarcely "vorthy of serious consideration. No 
service has been made on you; the case is being allowed to 
drift in that court on a motion to quash the service on the in­
surance company ; and a demurrer to a simila r suit brought 
in Medina Cotmty has been sustained in an able opinion by 
Judge Nyc. 

The purchase o f the Wayne County bonds by the O hio 
Farme1;s' I nsura11ce Company was a voluntary act; the pay­
ment of the money g iven for the bonds into the slate treas­
ury by the commissioners of \ iVayne County (if we treat the 
act authorizing the i.:;sue of the bonds as void) was a volun­
tary act. Money voluntarily paid into the state treasury, 
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Furthe-r i1i 1'e Ohio Fttrmei-s' Insurance Company. 

even under an tinconstitutional law, becomes the money of 
the State subject to clisbursen1et1t in accordance with its 
will. 

You are an-officer of the State; the State has got the 
money \vhich 011ce belonged to the insurance company and 
was paid by it for the ·wayne County bonds; about two­
thirds of this money has been paid for the farm, which the 
State owns; the State now desires to use the unexpended 
balance in yot1r hands to pay cont1:actors for work and nia­
terials which have gone into the greenhouses and improve~ 
ments on this farm for the use of the Agricultural Experi­
ment Station, a State institution. I do not believe you will 
be running any risk in letti11g· the State thus use this money. 
It will he expended for the benefit of the State. The State 
will thus get the entire bene~t of the $8s,ooo.oo donated and 
if for any reason \Vayne Cot1nty shall be prevented from 
paying its bonds,. the State will be boutid in honor to see that 
the insurance con1pany loses nothing, and that the money ·jt 
loaned w ·ayne County to donate to the State is repaid; and, 
assuredly, the .State will not fail to stand by you ahcl see that 
you anci your bondsmen do not suffer Joss through carrying 
otit its wi.>hes ·in the disbursement of this money for its own 
benefit. Very respectfully, 

J. K. RICHARDS, 
Attorney General. 

FURTHER IN RE OHIO FARMERS' INSURANCE 
COMPANY. 

Office of the Attorney General, 
Columbus, Ohio, March Io, 1893. 

Hon. f.Y. H: Kinder, Sttpe1'·i:ntendent of Insttrance: . 
DEAR Sm :-Along with a form of policy which the 

Ohio Farmers' Insurance Company desires to issue, yotr 
have sttbmitted to me the following questio11s : 

1. Can the Ohio Farmers' Insurance Company pro-
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cead, to .. transp.ct business upon the cash payment mutual 
pJan, .a.s:-.proNideCil-il);;the charter. Qf the company; and, 

z. Can sajd company issue the stock form of policy, 
o.r ,is it;~equired to en1body.the word "mutual" .in the policies 
i$sued·;by: it .. as reqttire.cl by section 3653 of the Revised 
Stat'Utes.?: 

The, Ohio Farmers' . Insurance Company, under the 
nan1c ~f. the Farmers'. Mutual . Fire Insurance Company of 
Medi.na .. Couoty, was incorporated under the. special act of 
February 18, 1848 (46 0. L., 95), e11abling it to do business 
as a mtitual insurance company upon the premium note plan. 
By section 5 of the original act, every person becoming a 
member by effecting insurance, was required to deposit a 
pr'emium note, ·not e){ceeding six per cent. of which wa!' t<) 
be immediately paid, and the remainder when required f ) 1' 

the payn1ent of losses. 
The orig inal charter was amended by the act of Janu­

ary 3, 185! (49 0. L., 355), in which the following provi­
sion was made. for 'the payment of a ca~h premium in lieu 
of a premium note : 

"The amount to be paid at the time application 
is made for insurance in this _company, may be de­
termined by the directors, and may include such 
an amount as will pay the applicant's proportion of 
losses and expenses during the term of such insur­
ance." 

By this amendment, the company was empowered to 
issue 1i1utual policies on the cash premium plan as well as 
on the premium note plan. By empowering the company to 
issue mutual policies on either the premium note or cash 
premium plat~, the Legislature expressly recognized the con- · 
sistency of the two plans, and that, without conflict, both 
might be used at the same time by the same company. 

: Such also was the view taken by the Supreme Court of 
this .State in the case of The Ohio Mutual Insurance co·m­
pany vs. Marietta Woolen Factory (3 0. S. 348), Ranney, 
]., rendering the opinio.n. 
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The act of 1851 changed the name of the company to 
the Ohio Fanners' Mutual Fire Insurance Coinpany, which 
name was subsequently changed by the eemmon Pleas Court. 
of Medina County, in 1862, to the. Ohio· Farmers' Insurance 
Company. 

After the amendment of · I851, ·the company had the 
right to do, and did business upon two plans, the premium 
note and cash premium plans. 

In r872 (69 0. L., 140), the section was enacted now 
known as section 3653, reading as follows: 

"Ev~ry mutual . company sha11 ·emb<ldy the 
word "mutual" in its title, which shall appear upon 
the first page of every policy and renewal receipt, 
and every stock company shall express upon the 
face of every policy and renewal receipt, in some 
suitable manner, that such policy or receipt is a 
stock policy or receipt; but neither class of com­
panies doing business in this state shall issue any 
policy other than that appropriate to its class, ex­
cept tl1at any mul:ual company now doing business 
in this State, having net assets not less than $200,­
ooo.oo invested, a11 provided in section 3637, may 
issue policies·either upon the mutual or stock plan," 
etc. After the passage of this section, the Ohio 
Farmers' Insurance Company; having net assets 
amounting to $2oo,ooo:oo as required, proceeded to 
issue policies upon tl1e stock plan and continue to 
issue such policies until recently, when, on an ex­
ami11ation, it was found that its net assets had 
fallen below the amount required for 'this privilege. 
These policies had on their face the words "stock 
plan." 

In May, 1887, the company filed with the secretary of 
state a certified copy of the acceptance of the provisions of 
section 3653, mentioned above, and also of sections 3233, 
3252, 3636, 3641, 364Ia, 3642, 3645· . 

I should have noted, that by the seventeenth section of 
the original act, the Legislattire reserved the power after, 
the expiration of twenty years from the passage of the act 
of February 18, 1848, to alter, amend or repeal the act if 
the public good should require it. 



520 OPINIONS OF THE ATTORNEY GENERAL 

.Further _in ·re Ohio Farme1·s' Insurance Company. 

By accepting lhe provisions of the sections named and 
operating under them, I have no doubt the company sub­
jected itself to existing laws regulating corporations of its 
kind, and. that so much of its charter as.is inconsi;;tent with 
existing insurance laws was thereby repealed; but I do not 
understand that by such acceptance it lost all its charter 
rig·hts and privileges, and became simply and solely a mutual 
insurance company regulated by the sections of the Revised 
S tatutes applicable to such companies, as if it had been or­
ganized thereunder. Section 3233 says, that such accept­
ance operates as a repeal of so much of the charter of a 
company created before the adoption of the present consti­
tution, as is inconsistent with the provisions of the title of 
th'c Revised Statutes regulating corporations. T~et~ so 
much o.£ such charter as is not consistent with existing law, 
remains valid or operative. The point for decision, there­
fore, under the fir.>t question is, whether the provision of 
the amendment of t8sr, authorizing mutual insu~ance on the 
cash premium plan, is inconsistent with section 3634 .and 
others providing that mutual insurance companies organized 
thereunder, shall fix in their policies a contingent liability 
of not less than three and not more tha-n five annual cash 
premiums. I do not think it is; it is a.n additional power 
but not an incon.>istent power. Two Rowers are inconsistent 
when both cannot be exercised by the same company at the 
sam-e time. It will not be contended, however, that a mutual 
con1pany cannot issue policies on the cash premium plan, 
and at the same time issue other policies on the premium 
note or contingent liability plan, and also, while it has the 
necessary assets (as this company had for so many years), 
issue policies on the stock plan. 

The answer to the first question, therefore, is, that this 
company may issue mutual policies on the c~ish premium 
plan, as provided in its charter. 'While for lack of assets 
it has lost the right under section 3653 to issue policies on 
the stock plan, it retains its original charter power to issue 
mutual policies on the cash premium plan. 
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Further i1t re Ohio Fanners' Jnsurattce Compan·y. 

As to the second question: The cempany accepted and 
operated under the provisions of section 3653, which requires 
every mutual company to embody the word "mutual" in · its 
title, which shall appear on the first page of every policy; 
and requires every stock company to express, in some suit­
able manner, upon the face of every policy, that it is a stock 
policy. The provisions with respect to the two classes of 
companies are distinct;, the stock company must express on 
the face of the policy that it is a stock policy, but the mutual 
company must embody the word "mutual'' in its title, which 
shall appear upon every policy. Apparently, there is no ex­
ception, even when a mutual company having nece.>sary 
assets issues a stock policy; the word "mutual" must be em­
bodied in the title and appear on the policy; the word 
"mutual" is not embodied in the titie or name of the Ohio 
Farmers' Insurance Company. It cannot, therefore, proper­
ly appear in the title of the company while the title remains 
as it is. I ~m not prepared to say, that the company has 
been operati_ng wrongfully these many years it has done 
business without the word "mutual" in its title, although it 
has always been and is ,a mutual company . . It occurs to me 
it would be better for the company to embody the word 
"mutual" in its title; but the question of compelling it to 
change its name is not before me. The company was given 
its present name long before section 3653 became a law; 
whether it can or cannot be compelled to change its name, at 
any rate any change must be made in a legal way, and until 
the title is changed by embodying the word "mutLial" in it, 
the present title must appear on policies, for any other would 
be false and misleading. To require the company . at the 
present juncture summarily to change the name it has had 
for thirty years, or quit doing business, would, it seems to 
me, he a harsh exaction. Consequently, I do not recom­
mend the rejection of the form of policy submitted. 

Very respectfully, · 
J. K. RICHARDS, 

Attorney General. 
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In 1'e App_lication to -File Articles of Incorporation.. af Con­
ti'lumtad Sa.vings and Loa-n Company and the Bucke'jle 
H MM a·nd Sa.vings Associatim~. · 

-----------------------------
IN.RE APPLICATION TO FILE ARTICLES OF IN­

CORPORATION OF CONTINENTAL SAVINGS 
AND LOAN COMPANY AND THE BUCKEYE 
l:IOME AND SAVINGS ASSOCIATION. 

Office of the Attorney General, 
Columbus, Ohio, March 13, 1893. 

Ron. Samwel M. Taylor, Secretar'y of State: 
l\!Iy DEAR Sm-:-In your favor of the uth inst., you 

state that application has been made to you to file the article_s 
of incorporation of two associations to be organized for the 
purpose of raising money to be loaned among their members, 
one incor.poration known as The Continental Savings and 
Loan Company, and the .other as The Buckeye Home and 
Savings Association, and you ask whether building and loan 
·associations organized in this State, have the right to assume 
·such titles, or whether the words ''building and loan associa­
tion" should not appear in the name of the corporation . 

. While section 3235 of the Revised Statutes provides, 
that the name of all corporations for profit, shail commence 
with th~ word "the" and end with the word "company," this 
section of the general law does not apply where. special pro­
vision is elsewhere made in respect to the name of the cor­
poration. Thus, companies organized under section 3797 
are known as savings and Joan associations, These com­
panies have general banking powers, and .in order to obtain 
the privilege of fil ing articles of incorporation, there must be 
paid to the secretary of state a fee of $r on every thousand 
of the capital stock of the propo3ed incorporation. Stt\=h 
companies are t1nder the supervision, to an extent, of the au­
ditor of state. 

On the other hand, building and Joan associations are 
organized and regulated by the act of May I, 189r, (88 0 . 
L., 469). A special department has been created, connected 
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As to Disposit·i01~ of J11Io"ey Belo11ging to hmu»tes it~ Hands 
of S1tpe1·in.te1tdc11t of Asylum, Who Ha·ve Either Died 
or Whose Whe·reabouls are U11lmo1..un. 

with the department of insurance, for the inspection of these 
companies; and in the first sec'tion of the act is provided 
that a corporation for the purpo;;e of raising money to be 
loaned among its members shall be known as a building .and 
loan association. The fee for filing articles of incorporation 
of building and loan as~ociations, whatever be the amount 
of capital stock, is $ro. 

I am of the opinion, therefore, that the names of these 
proposed associations should be rejected. If they are or­
ganized as building an,d loan associations, they should be 
named building and loan associations, so the public may not 
be misled as to their character. 

There is a broad distinction between a b\lilding· and loan 
association and a savings and loan association. Persons 
who deal with a building and loan association should be able 
to tell from its name that it is a building and loan association 
and not a se..v.ings and loan association. On the other hand, 
persons ought not be liable to be misled into dealing with a 
building and loan association under the belief, based on it,; 
name, that it is a savings and loan association. 

Very respectfully, 
J, K. RICHARDS, 

Attorney General. 

AS TO DISPOSITION OF MONEY BELONGING TO 
INMATES IN· HANDS OF SUPERINTENDENT 
OF ASYLUM, WHO HAVE EITHER DIED OR 
WHOSE WHEREABOUTS ARE UNKNOWN. 

Office of the Attorney General, 
Columbus, Ohio, March I 5, 1893. 

M·r. A. M. Par1'ish, Cleveland Asylmn fo1' InsG1te, Cleve­
land, Ohio: 
Mv DEAR Sm :-I have your f~vor of the 13th inst., 

stating there is a considerable amount of monry in your 
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As to D·ispo·sition. of lVf oney BeloitgiJtg to· Inmates, 11~ Hands 
of Sttpe1'-intendent ·of As~!ht·m, Who .Have Either Died 
or /iVhose Whereabouts are U~~imown. 

hands as finat1cial officer of the Cleveland Insane Asylum, 
whi<:h belongs to patients who are either dead or their where­
abouts is unknown; and you ask whetl~er the boatel of tms­
tees of the asylum can legally authorize you to cover this 
money into some fund of the asyhirp, and if so, would your 
liability cease with such order, or could the patients to whom 
the money belongs or their representatives sustain an action 
against you and your bondsmen. 

I-know of no authority for the conversion of such money 
held by you as trustee for the patients or their representa­
tives, to the use of the State or of your institution, in the way 
you say is contemplated. If the patient is alive, the money 
thus deposited belongs to hip1; if dead and he has represen­
tatives, then to· his representatives ; and I suggest if he left 
no heirs or representatives, the money would escheat to the 
State under section 4I63, which provides that the prosecut­
ing attorney of the county in which letters of administration 
are granted, ·shall collect the same and pay it over to the 
treasurer of county for the support of the common schools. 

I have not made an exhaustive research of the statutes, 
but if the trustees know of any other sectioq bearing upon 
the matter, will you kindly advise me? 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 



JOHN K. RTCHJ\RDS-I892-I8g6. 525 

Whether 01' Not Orde1•s and Reg1tlations of Bom·ds of 
Health Which Have B~H Adopted by Anthorit)' of 
Council Must Be Re-Adopted to Compl·y With Pro­
visious of SectioJt 2122, R. S., as Ame11ded. 

WHETHER OR NOT ORDERS AND REGULATIONS 
OF BOARDS OF HEAL'rH WHICH JIA VE BEEN 
ADOPTED BY AUTHORITY OF COUNCIL 
MUST J?E RE-ADOPTED TO COMPLY WITH 
PROVISIONS OF SECTION 2122 'R. S., AS 
AMENDED. 

Office of tlie Attorney General, 
Columbus, Ohio, March 23, r89j. 

Dr. C. 0. Probst. Secretary, Stale Board of J--lealth, Colum­
bus. Ohio: 
l\1 Y DEAR SIR :-Prior to the act of Jviarch 14, 1893, re­

vising the law regulating the state and local boards of health, 
section 21:2:2 of the Revis.erJ Statutes, authorized the council 
of a city or village to g-rant the local board of health po;ver 
''to make such orders and regulations as it may deem neces­
sary for the public health and for the prevention of dis~ase," 
which should have the force of ordinances. But in the re­
vision mentioned, section 2122 was amended, so as to read 
as follows: "The board of health of any city, village or town­
ship may make such orders and regulations as it may deem 
necessary for its own government, for the public health, the 
prevention or restriction of disease, and the abatement or 
suppression of nuisances. All orders and regulations not 
for the government of the board, but intended for the gen­
eral public, shall be adopted, recorded and certified. as are 
ordinances of cities and villages; and the record thereof shall 
be given in all courts of the State, the same force and effect 
as is given such ordinances." 

In view of this change, you inquire: "We desire to know 
whether the orders and regulation.> of boards of health, which 
have been adopted by authority of council, must be re-adopt­
ed to comply with the provisions of section 2122. R. S., as 
amended March 14, 1893." · 
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·whether or Not Under Sect·ion 364ra, Casualty lllsura.nce 
Com.pan;1 May Insure Persons Agaiast Loss or Dama-ge 
Resulting From Burglary or Theft. 

It wilJ be observed, that while before the revision of 
March 14, 1893, the local boatd of health derived its au­
thority to make orclel's and• regulations from the city or vil­
lage council, it now 'deri'Ves its authority directly from tl1e 
State through the Legisla'ture. In view of this changed 
source of power, it seems to me, that local boards of health 
should proceed at once to adopt and advertise after the mw­
ner provided in section 2122, as amended, such orders a\1d 
regulati01i.s as th9 may de~m proper and necessary. Wheth­
ei· the former regulations shall be re-enacted, or different 
ones adopted, is for the board to determine; the old orders 
may serve as a guide, but need not control in making new 
ones. 

Very respectfully, 
] . K. RICHARDS, 

Attorney General. 

Wl-JETHER OR NOT UNDER SECTION 364ra, CASU­
ALTY 11\SURANCE CO:MPANY MAY INSURE 
PERSONS AGAlNST LOSS OR DAM•AGE RE­
SULTING PROM BURGLARY OR THEFT. 

Office of the Attorney General, 
Columbus, Ohio, April 6, 1893. 

H 011. W. H. Kinder, Supcri11tendeut of lllsura11ce: 
DEAR SJR:-You have submitted to me the question 

whether, under the seconcl clause of section 364r, which em­
powers a company "to make insurance against loss or darn­
age resulting from accidents to property, from causes other 
than by fire or lightning," a ca.:;ua!ty insurance company may 
insure persons against loss or damage resulting from bur­
_glary or theft. 

The New York Insurance· act which was in force in 
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J;Vhcther or Not Under Section 364raJ Cas~talty Insurance 
C ompctn)' i'v! a.y insure Perso11s Against Loss or Dmna·ge 
Re::;'uJting Fro11t Burglary ·or Theft. 

r885, when clause second of section 3641 was first enacted, 
made specific provision for plate glas.>, steam boiler and 
burglary insurance, all of "vhich come un~ler the head of 
what is known as casualty insurance. No. specific provis-ion 
was made in the O:hiolaw for either plate glass, steam boiler 
or burglary insurance, but the general provision which I have 
quoted was in.>erted, authorizing casualty companies "to 
make insurance against loss or damage resulting from acci­
dents 'to property, from causes other than fire or lightning." 

·It is conceded that these general terms cover plate glass and 
steam boiler insurance. · The question is, do they also cover 
burglary insurance? If the Ohio Legislature, in fr"aming the 
casualty clause of sectiot1 3641 in 1885, intended to include 
all the provisions of the New York law, then in force (some 
of whose provisions are included word for word), the in­
ference is apparent that burglary, as well as plate glass and 
steam boiler insurance, should be deemed to be authorized 
by the general words empowering insurance against lQSS or 
damage resulting from accidents to property, from causes 
other than fire or lightning. 

But it may be, and indeed is, insisted that the loss oi· 
damage resulting "from burglary or theft does not result from 
an accident to property; that burglary and theft do not hap- · 
pen by acciden't but by design, and hence cannot be regarded 
as accidents to property. It is lrue a burglary is not an acci­
dent looked at from the point of .vie>v of the burglar, but it 
is an ·accident when looked at from the point Q-f view of the 
owner of the property. Allhough designed by the criminal, 
the event is unfo-rseen and unexpected by the citizen and 
owner; and it is the citizen, the owner, who is insured. So 
far as the owner of the property is concerned, the loss or 
damage which results from the burglary or theft is wholly 
accidental, il is unfot:seen and unexpected, and is b&ause 
the loss cannot be forseen and cannot be prevented, that he 
takes out insurance ag·ainst lt. 
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Hlhether OJ' Not U11der Section 364Ta, Casualty Insurance 
C ompawy !1 a:v Insure Pcrso11s Against Loss 01' Dama•ge 
Resulti1~g From Burglary or Theft . 

X11 Supreme Council vs. Carrigus, 104 Indiana, J 33, it is 
held that "the word 'accident' means an event that takes place 
wi'thout one's fo resight or expectation, and includes an in­
jury in an affray without fault on the part of the plaintiff" 
To the same effect was the decision in Hutchct·a£t, Executor , 
vs. T1·avele rs' Insurance Company, 87 Ky., 300, holding, that 
"when the injury is not the result of the miscol1Cluc't or par­
ticipation of the injured person, but is unforseen, it is, as to 
him, accidental, although inflic ted intentionally by the other 
party." The court proceeds in that case: '''vVe do not re­
gard it as essential, in order to make out a case of injury 
by 'accidental means,' so far as the injured party is con­
cerned, tlu'lt th<.> party injuring him should not have meant 
to do so; for if the injuced party had no agency in bringing 
the injury on himself, and to him it was unforseen..,.-a casual­
ty-it seems clear, that the fact that the deed was willfully 
directed against him, would not militate against the propo­
si'tion that, as to him, the injury was brought on by 'acci­
dental means.' " 

Almost every accident may be traced back to an inten­
tion on the part o f some one to do a certain thing. 'But if 
the person aA:ected took no part in bringing about lhe par­
ticular event, if it was unfo rseen and unexpected by him, 
then it was an accident so far as he is concerned. 

lt follows, tbat in my opinion, insurance against loss or 
damage from burgla rly or theft is authorized by the general 
terms of clause second of section 3641 already quoted. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 
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Wheth(W Bscaped Prisoner Retumed Second TitiLe on 
A-nother Sentence Shottld Serve O·ut Rema.inde?'·of First 
Sentence First or Should Ser·lle Second Sentence First. 

WHETHER ESCAPED PRISONER RETURNED 
SECOND TIME ON ANOTHER SENT•EN.CE 
SHOULD SERVE OUT REMAINDER OF FIRST 
SENTENCE FIRST OR SHOULD SERVE SEC­
OND SENTENCE FIRST. 

Office of the ,\ttorney Genet:al, 
Columbus, Ohio, April 13, 1893. 

Col. C. C. James, Wa1:den Ohio Penitentiar'y: 
DEi\R SIR :-In your favor of the 6th ins.t.. you state 

that on March J7, 1886, one James Martin was received frorit · 
Marion County under a seven years' senfence, for horse steal­
ing ancllarceny. On October 12, 1887, he escaped, having 
five years and ttve months to serve on his sentence. On Sep­
tember 1 1, r892. Martin was again received from Ashland 
County under the alias of John Taylor. ot'l a two years' sen­
tence fer bttrglary. .. and larceny. 

Yo<u desire '·• know upon which sentence shall Martin 
be first put to se: ,\ hether upon the unexpired term of the 
old or upon the ·r . ,. ~nee. 
. I infer from your statement of 'the case, ·that the Com-. 

mpn fleas Court of Asi "•ud County whiCh sentenced John 
Taylci:r~ to the peni~entiary for two years for bu rglary an·cl 
larceny, had no knowledge o·f the fact that Taylor was an 
escaped ~onvict, having an unexpired term yet to serve, and, 
consequently. 'that the sentence passed on Taylor had no ref­
erence to the sentence under wl1ich Martin still had time to 
serve, but that Taylor;s sentence was to begin at once. 

· In the case of \:Villiams vs. State, r8 0. S. p. 46. con­
firmed by the decision in Picket vs. State, 22 0. S. p. 405, the 
Supreme Court held tha~ the term of a sentence of imprison­
ment must be so definite and certain as to advise the prisoner 
and· the officer charged with the execution of the sen'tence 
of the time of its commencement and termination. As the 
sentence of Taylor provided that the tehn of imprisonment 
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In re Bill introduced b)' Mr. McGrew and Passed by Legis­
latur:e Ret1Jeali1~g Garber Lww and Clzal'ging Method 
of Compe11satiot£ of Count·y Offices, .llffecting Salm··,:es 
of Certain Coull/)' Officers Under Garber Act. 

should begin at once and not upon lhe expiration of the term 
of imprisonment to which Martin was sentcncecl, I see no es­
cape from the conclusion, that Taylor must at once be put· to 
work upon his sentence and serve that out. After Taylor 
shall have served his sentence, Martin can be arres'ted and 
required to serve the balance of, h'is term. 

Very respectfully, · 
] . K RICHARDS, 

Attorney General. 

IN RE HILI. INTRODUCED BY MR. McGREW AND 
PASSED BY LEGISLATURE, REPEALING GAR­
BER LA\1\/ AND CHANG LNG METHOD OF COM­
PENSATION OF COUNTY OFFICERS, AFFBCT­
lK"G SALARIES OF CERTAIK COlJKTY OF­
F ICERS UNDER GARBER ACT. 

Office of lhe Attorney General, 
Colttmbus, Ohio, April 14, l893· 

Hon. 1 F. McGrew, Member of tiLe Ho11se of Representa­
tives: 
U v DE.\R SlR :-You have submitted to me the ques­

tion whether the bill introduced by yourself and passed by 
the Legislature, repealing the Garber law and chang ing the 
method of compensation .of county officers. does or does not 
affect the salaries of county officers under the Garber Jaw, 
whose terms began prior to March 22, 1893, the dale of the 
passage of your bill. 

The Garber law provided for probale judge a "compen­
sation per annum for their services," based on the popula­
tion of the county (section 546a, 88 0 . L., 384) ; for county 
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in rt? Bill Introduced by Mr. 1HcGrew and Pa.ssed by Legis­
lature Repealing Garber Law and Changi1~g Jl!lethocl 
of Com.pensatioJJ of County Offices, Affecting Salari''Cs 
of Ccrtaiu Couuf'j' Officers Uudcr Garber Act. 

auditors, a '·compensation per annum for their services," 
based on the amount of the tax duplicate of the county 
(section ro69a, 88 0. L., 576); for county treas­
urer.>, a ''compensation per annum for their services," 
based on the amount of the tax duplicate o£ the county (sec­
tion u 17, 88 0. I.., 577; 89 0. L., 385) ; for county record­
ers, a "compensation per annum for 'their services," based on 
the population of lbc county (section r 157a, 88 0. L., 577; 
89 0 . L .. 386) : for she.riffs, a "compensation per annum for 
their services,., based on 'the population of the county (sec­
tion 1230, 88 0. L., 578) : for clerks of the court of common 
pleas, a ··compensation per annum for their services,'' based 
on the population of rhe county (section 12ooe, 88 0. L., 
386). 

This "s;Ompensation per annum for services." fixed by 
the Garber Jaw for these vat·ious county officers, constituted 
in each case "an annuaJ or periodical payment fo r services­
a payment depenclcn't on the time and not the amount of the 
services rendered :" and, therefore, under the decision of t.hc 
Supreme Court in Thompson, rei. vs. Phillips, r2 0. S., 617 . . 
is a "salary" within the meaning- of section 20, of article 2 

of the constitution. 
Section 20 of article 2 of the constitution . provides: 

"The general assembly, in cases not provided for in this con­
stitution, sh:tll fix the term Clf office and compensation of 
all officers: and no change 1 herein shall affect the salary of 
any officer during his existing term unless the office be abol­
ished." 

The chang<- made in the comt)ensation of county officers 
by 'the act' which bears your name cannot. without violating 
this provision of lhe constitution, affect the salary of any 
officer under the Garber law during his existing· term, if 
that term began be~ore your bill became a law. 

This conclusion is forfeited br the language of the Su-
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of Certain County Ofiicers Under Garber Act. 

preme Court in the case of Crickett, et al. vs. State, 18 0. 
S., p. 22, in which, speaking of county officers, the court 
say: "If such officers were paid by salaries, the legislature 
could not affect them during their term. (Thompson vs. 
Phillips, 12 0. S., p. 6q)" 

· Very respectfully, 
]. K. RICHARDS, 

Attorney General. 

P. S.-I am aware, that unclc'r the Garber law, the sal­
aries o£ certain coun'ty officers arc paid from and limited by 
the amoun.t of special funds, made up of fees collected in the 
re.spective offices and paid into the county treasury. to the 
credit of the particular funds; and that the law contains this 

· P.~"9vision (close of sec'tion t26ob, 89 0. L., 387) : 

"ln case the fund from which the salaries of 
any of said officers and their respective deputies are 
payable is not sufficient to pay the whole of said 
salaries at any time, then the funds shall be pro 
ra'ted between such officer and his deputies in pro­
portion to their salaries, and the balance in each 
fund shall, as to each office at the end of each 
fiscal year after the payment of lhe salaries payable 
therefrom, be turned over and transferred to the 
general county funds." 

Here is a limitation in certain cases of the ftmd out of 
which the compensation is to be paicl, but at t11e same time 
an explicit recognition of such compensation as a "salary." 
There is a distinction between the saJary and the fund ou't 
of which the salary is payable. The salary is fixed, the fund 
is to an extt-nt contingent. I see no objection to the Legis­
lature changing the fund or changing the fees which make 
up lhe fund, but 'the salaries of incumbents cannot be af­
fected \\'ithout violating the constitution. 

J. K. R. 



JOHN K. RICUARDS-1892-1896. 

In 1·e· Local Election at St. Marys. 

lN RE LOCAL ELECTION AT ST. lVIARYS. 

Office of the Attorney General, 
Columbus, Ohio, April 21, 1893. 

Hon. S. M. Ta)•lo1·, Secretary of State: 
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DEAR SIR :-In your favor of the 18th inst., you state that 
il: appears from a recent communication received in your of­
fice from St. Marys, Ohio, that r~t the last local election in 
that town, fhere were five members to be elected to the city 
council, three for the regular and lwo for uneA-pired terms. 
Nominations were made by the two leading political parties 
and lhe candidates were designated on the ballot, three on 
each party ticket as candidates for the full term and hvo as 
candidates for the unexpired tem1. 

The official count showed the following result: 

DEMOCRA 'l'Tr. TICKET. 

(Lvo.ng term.) 

N. T. Noble .... . ....... 368 
H. G. McLailn . . . . . . . . . . 309 
T. Ban-ington . . . . . . . . . . . 337 

(Unexpired term.) 

F. A. Hauss . . . . . . . . . . . . 329 
Chas. Hart ..... . .. . . . .. 253 

REPUBLICAN TICKET. 

(Long term.) 

T. A. Bamberger . . . . . . . . 241 
Geo. Kuhlman . ......... 354 
Robert Nelson . . . . . . . . . . 216 

(Unexpired term.) 

James P. Smith ......... 299 
T. A. Lawlor . . . . . . . . . . . . 251 

You stale, that it appears to be conceded, that Noble, 
Darrington and Kuhlman, being the three who received the 
highest number of votes for the long term, are elected, but 
the question is submitted to you, whether Hauss and Smith, 
who received the highest number of votes for the unexpired 
term, arc elected members for such tem1, or whether Mc­
Lain,· who ran for the long term.and who received a greater 
number of votes for th:e long tenn than Smitb did for the un­
expired term, was elected fox the unexpired term to the ex­
clusion of Smith; and upon this question yon desire my 
views. 

Tt is obvim1s there is a· distinction between an election 
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for an unexpired term and an election for a full or regular 
term. The statutes provide, that in certain cases, a vacancy 
shall be filled by an election for the unexpired term. If a 
candidate runs for an unexpired term and is voted for for an 
unexpiPed term, it certainly cannot be that he was chosen 
by the electors for a full term, even if he had more votes for 
'Lhe unexpired term than some other candidate had who was 
running for a full term, and for the same reason, a candidate 
who runs for the full term and is voted for for the full term, 
must either be elected for the full term or defeated. He 
cannot be elected for the m1expired term because he did not 
run fo r the unexpired lorm. Of course, there is a case where 
several candidates run without clesignating on the ballot 
whether they respectively run for the unexpired or full lenu. 
Then it becomes a matter of doubt as to whether the voters 
intended to choose a particular candidate for the full term or 
fo r the unexpired term, and the General Assembly has pro·­
vided in Section 1674 how the term o£ office shall be ascer­
tained in that case. This section reads: 

"VI/hen an election is held in a dty or village 
:for members of the council, and a portion of the 
members are to be elected for the full term, and a 
portion to fill vacancies, and the electors fail to 
designate on the ballots the length of lhe terms of 
the persons elected, the members so elected shall, 
at the first regular meeting of 'the council in May, 
or at such time as the council may designate, df:!­
tcrmine, by lot, the term of office to be held by 
each." 

And there is a further provision in this section : 

"The result of the determination by lot herein 
provided shall fix the terms of office of the mem­
bers of such council as fully as though they had 
been originally chosen by ballot for such term." 

This is an express recognition of the fact, that the clear 
and conclusive way 'in which 'to detei·minc whether a council-
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man has been elected for the full term or simply to fill a va­
cancy, is by designation on the ballot. It is only where there 
is a lack of such designation, and hence uncertainty as to the 
choice of the voters, that the determination by jot can be had. 
But if the electors choose the candidates for. certain terms 
by designating on the ballot the term for which they vote for 
a candidate, the choice of the voters must be carried out. 

My conclusion, therefore, is, that Hauss and Smith were 
elected for the unexpired terins, and that McLain, who was 
voted for, for the long term, cannot b~ properly dedarcd to 
have been elected to an unexpired term. 

Very respectfully, 
J. K. RICHARDS, 

Attorney Gene1 al. 

MERCA.Ni'ILE CREDIT INSURANCE COMPANY 
MAY BE AUTHORIZED TO TRANSACT SUCH 
BUSINESS IN OHIO. 

Office of the ·Attorney General, 
Columbus, Ohio, April21, 1893. 

H on. vV. H. Kincle1', Snperintendant of Inszwance: 
DEAR Sm :-On November II, 1892. in response to an 

inquiry from you, I expressed the opinion, that a c.om.pany 
organized for the purpose of insuring merchants against loss 
by ·reason of the insolvency of buyers on credit, could not 
rawfully transact business in this State, there being no au­
thority in the statutes for the making of such insurance. 

Since tha"t time, namely, on April 11, 1892, the General 
Assembly amended section 3641 so as to include in the sec­
ond pa.ragraph, h.eing the paragraph defining modes of cas­
ualty insurance permissible in this State, the following 
language : "Guarantee the performance of contr~tcts. other 
than insurance policies and execute and guarantee bonds and 
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undertakings, required or permitted in all actions or pro-
ceedings or by law allowed." . 

You now submit to me the question whether, in view of. 
this amendment, a company can be licensed to transact the 
mercantile cr~clit insurance business in this State, and thus 
guarantee merchants against Joss th.rongh sales on credit to 
buyers subsequently becoming insolvent. At the same time, 
you state, that in your opinion, this added language is suf­
ficiently bro~d to authorize such insurance business. 

A sale on credit is a conti·act, one part of which is un­
executed and yet to be performed. To insure a merchatit 
against loss through sales on credit, is to guarantee the per­
formance of the contracts which debtors have entered into 
by the piirchase of goods. Such contracts are contracts 
other than insurance policies, and hence, under the plain 
terms of the language inserted by the amendment, an insur­
ance compa11y may now be organized in Ohio t9 insure mer­
chants against loss through sales on credit; and if a com­
pany may be organized for this purpose, -a foreign company 
may be licensed to do such insurance business. 

Very resp·ectfully, 
J. K. RICHARDS, 

Attorney General. 

CONSTRUCTION OF SECTION 2913 R. S. 

Office of the Attorney General, 
Columbus, Ohio, April 21, 1893· 

Ml'. John C. Mihtcr, Prosecuf'ing Attorne31, Portsmottth, 
Ohio: 
MY DEAR Sm :-I have carefully studied your inquiry 

of sometime ago, with respect to the proper construction of 
section 2913 of the Revised Statutes_, and have consulted with 
the auditor of state with regard to the same The conclusion 
we both reached from the plain terms of the section is,· that 
the county tt·easurer is entitled to the two per cent. only on 
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moneys received by him, as provided in that section, that is, 
on moneys received on actual sales of forfeited lands; and 
that he is not entitled to the two per cent. upon money paid 
to redeem lands prior to sale. 

Very respectfully, 
]. K. RICHARDS, 

Attorney General. 

ELIGI13ILITY OF PRISONER TO PAROLE.. 

Office of the Attorney General, 
Columbus, Ohio, May 5, 1~93 · 

Col. C. C. J a 111 es, W a~de1~ 0 ltio P enitcn tiarj': 
MY DEA~ SJll :~In your favor of the 3d inst., yoit sub­

mit to me on behalf of die Board of Managers of the Ohio 
Penitentiary, the following case and question: 

CASE. 

"A was convicted of burglary and larceny, never having 
been charged with crime before, and was sentenced to five 

. years' imprisonment. At the same term of court, he was 
also indicted for receiving stolen goods, to which charge he 
plead guilty and was sentenced to two years' imprisonment, 
his term to begin on the expi ration of his .first sentence." 

QUESTIO~. 

"Is A eligible to parole at ail? If so, when docs he be­
come so? Is it ·after the expiration of one year, the minimum 
term for either offense? Is i't after the expiration of the 
minimum good time of his first sentence? Or is it only after 
he has served his first sentence and the minimum of his 
second?" 
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Section 8 of the parole law, as amended April 18, 1892 
(89 0. L . 361), provides that a prisoner to be eligible lo a 
parole must ·'have served a minimum term provided by law 
for the crime of which he was convicted." This "minimum 
'term J?rOvidecl by Jaw," it occurs to me, means the term de­
fined in the statute fixing the punishment for the crime, when 
reduced by the good time gained at the prison and allowed 
by the managers tmder the law. 

vVhcre a convict is imprisoned under a general sentence 
to the penitentiary, the law provides that the prisoner shall 
not be released until after he shall have sehfed at least "the 
minimum tem1 provided by Ia w for the crime of which he 
was convicted." Undoubtedly, under such general sentence, 
the managers have the right to allow a deduclion for good 
time and to release the prisoner at the expi'ration of the 
"minimum term" deducting good time. If this can be done 
under a general sentence, it may be done in a case coming 
under tbe parole law. In other words, the "minimum term" 
provided by law. is the minimum term provided by the law 
defining the. crime as modified and reduced by the good time 
law. This answers one portion of the question. 

The same section 8 provides that a convict who has not 
previously been convicted of felony atid served a term in a 
penal institution, is eligible for parole as soon as he shall 
have served the "minimnm lcrm provided by law for the 
crime of which he was convicted." 'While on parole, he re­
mains in the legal custody ancl under the control of the board 
of managers, subject at any time during the term of ltis sen­
tence to be taken back and confined within the penitentiary. 
This parole is not a pardon, nor is it a commutation of sen­
tence. ll does not discharge the prisoner ot· shorten his 
term of service. It simply authorizes the board of managers 
to allow the prisoner lo go outside the penitentiary, but he 
is to remain in their legal custody and under their control. 
(State ex rei. Attorney-General vs. Peters, 43 0. S. 629, 
6so.) 

In view of the terms of the law and the nature of a 
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parole, I am disposed to think that the prisoner referred to 
in the case put, will become eligible to parole at the expira­
tion of one year, less good time earned and allowed, being 
the minimum term for the crime of burglary of wh ich he has 
been convicted, and the sentence for which he is now serv­
ing. As to the term of his second sentence, l:bat is yet in 
{'utnro, it does not begin until the expiration of the term of 
his fi rst sentence. He can be allowed to go on parole on his 
first sentence. ITe will yet remain in the custody of the 
board subject to be retaken and at the expiration of his first 
sentence, thus served partly while on parole, he may, and 
indeed must be again imprisoned in the penitentiary under 
his second sentence, unless pardoned. · 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

vVORLD'S FA£R MANAGERS; PAYMENT OF 
TREASURER WHO IS OTHER\NISE EMPLOY­
ED BY STATE. 

Offic~ of the Attorney General, 
Columbus, Ohio, i\I.Iay 5, 1893. 

W. T. Alberson, Secretary of B oard of World's Fair Jrau­
a.gers of Ohio, Chica-go, Ill.: 
DEAR Sm :-In your communication of the 3d inst., you 

submit to me on behalf of the Board of ·world's Fair Man­
agers the following question, referred to me by the resolution 
adopted at a recent meeting of the board. 

"Resolved, That the question relating to the 
right of L. N. Bonham. present treasurer of the 
Ohio Board of \iVorld's Fair Managers, to receive 

- the compensation ar~·anged for between him and 
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. said board, prior 'to the law as now amended, be 
referred to th~ attorney general of Ohio for his 
opinion." 

This question a.rises in view of the fact 'that in an ap­
propriation bill recently passed the following provision was 
inserted : 

"No moneys appropriated to the Board of 
World's Fair Managers, shall be used for the pay­
ment of per cent., salary, per diem or otherwise 
(except actual traveling expenses), to any officer, 
member .or employe of said board who is drawing 
salary or compensation for any other service from 
any other appropriation made by the State." 

Mr .. Bonham is at present secretary of the Ohio State 
Board of Agriculture, and as such draws upon the requisi­
tion of its president a salary or compensation for his ser­
vices as such officer, which is paid out of an appropriation 
made by the State for the encouragement of agricultute. 

It is apparent, therefore, that lVIr. Bonham comes within 
the prohibition of the provision already quoted contained in 
the present appropriation bill, preventing any pers01n "who 
is drawing salary or compensation for any other ser~ice from 
any other appropriation made by the State," from. receiving 
any money as compensation for services as treasurer of your 
board out of moneys appropriated for the Board of World's 
Fair Managers. 

Very respectfully. 
J. K. RICHARDS, 

Attorney General. 
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BOARD OF HEALTH; APPOINTMENT OF M'E.M­
BERS SUBJECT TO CONFIRMATION BY 
SENATE. 

Office of the Attorney General, 
Columbus, Ohio, May 9, r893. 

H on. · William McKinley, Govt!'mor of Ohio: 
MY DEAR Sm :- In your favor of the sth inst., you 

submit to me the following· question: 

"The records of this office show that Samuel 
A. Conklin, of Stark County, was on January 27, 
r89o, appointed (nominated) as member of the 
State Board of Health for the term ending Decem­
ber 13. 1893, vice ' \V. H . Cretcher, deceased. The 
records also show· tha't he was commissioned as 
such meinber of the Board of Health on January 
29, t89o·; but the records fail to show that he was 
confirrned by the Senate as required by law. The 
Senate Journal for 1890 shov~s (see page rro S. J .) 
that said Samuel A. Conklin was duly nominated 
by Governor Campbell for member of the board of 
health as aforesaid on January n,· 1890, but it ap­
pears 'that thel'e is no record in said printed journal 
of his confirmation by ·the Senate." 

Yo·ll inclose a statement from the clerk of the Se'nate to 
the effect that the records of that office fail to show that 'the 
Senate confirmed the nomination. or consented to the ap­
POlntment; and ask me to inform you whether under 'the 
facts as stated, Samuel A. Conklin is a legal membet' o·f the 
State Board of Health. 

Sect!on one of the act of .April 14, r886 (83 0 . L. 77), 
provides " that the governor, with the advice and consent of 
the Senate, shall appoint seven persons, who (with the at­
tomey general, who shall be ct·-officio -a member of said 
board) shall constitute the State Board of Health." 

This law does not vest in the goYernor full, final and ab-
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solute authority to appoint a member of the State Board 
of Health ; 'the power given the governor is limited, con­
ditional, incomplete. The governor may nominate but the 
Senate must consent before the appointment becomes legal 
and effective. A necessary element in th~ appointment is 
the approval of the Senate. ( S'tate ex rei. Att'y-Gen' J vs. 
B ryson, 44 0 . 466.) This confirmation by the Senate is an 
affirmative act; silence does not give consent in such a case. 
Neglect to consent is as fatal as refusal 'to consent. 

The Senate never having advised and consented to the 
appointment of Mr. Conklin, the governor. in point of fact 
never appointed him with the advice and coHsent of the 
Senate, a member of the Hoard. The commission issued 
'to him by the governor was, therefore, issued under a mis­
apprehen~ion of fact an<l'without authority of law. A com­
mission is not in itself tit le to an office; it is only evidence 
of title: high evidence, it is true, but still evidence which 

·may be impeached ancl overthrown in a proper case such as 
this, when it dearly appears from the official records that 
the person holding the commission was not in fact duly and 
legally appointed as the commission assumes he was. 

It is my op:nion, therefore, that Samuel A. Conklin is 
not a legal member of the S tate Board of Health. 

Yours very respectfully, 
]. K. RICHARDS, 

Attorney General. 
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LEGISLATIVE COMMITTEES; POWER OF GOVER­
NOR TO APPOINT MEMBERS OF GENERAL 
ASSEMBLY. 

Office of the Attorney General; 
Colttmbu;;, Qhio, May 9, 1893· 

Hon. Wiiliam NlcKink'Y.· h., Governo1' of Ohio: 
. DEAR SrR :-In your favor of lhe sth inst., you submit to 

me the following acts and resolutions passed and adopted 
by the 7oth General Assembly, and request me to ach-:ise you 
officially whether members of the General Assembly named 
are eligible for appointment on these commissions, or any of 
them: 

House Bill No. r8os, "To pay certain liabili'ties of the 
Fish and Game Commission," pa~sed April 27,. 1893, which 
appropriates money to pay certain specifie.d claims, bnt pro­
vides that the:governor shall appoint a committee of not less 
than two disTnterestecl persons, to audit the claims and pass 
on their validity. the claims being payable only on the written 
recommendation · of · such committee. The expenses of the 
committee are to be paid by the holders of the claims. 

House Bill No. 1028, passed April 25, 1893, which au­
thorizes the governor to appoint a commission of three to 
draft a bill embodying the principle of the Torrens system 
of land 'transfers, for submission to the next General As­
sembly, the commission to have power to employ a stenog­
rapher, and incur other ·expenses, and "to be allowed such 
compensation as the General Assembly shall determine." 

Senate Joint Resolution No. 32, "Relative to the con­
stmction of an electric light plant," adopted April 27, I89j', 
which pro.vicles that the governor shall appoint a commission 
of five, to locate and erect on the grounds of either the Blind . 
or Deaf and Dumb Asylum, an electric light plant to cost not 
more than $33,ooo.oo. · In such work, the commission is to 
be g-overned bv the Jaw in force relating- to the construction 
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of public buildings., but it is expressly provided that "no con­
tract shall be concluded tmtil the money for the payment of 
the same shall have been secured," which I construe to mean, 
appropriated for such purpose by the General Assembly. The 
commission shall be allowed onJy their necessary expenses, to 
be paid out of any appropriation made for tbe erection of the 
I)lant. 

House Joint Resolution No. 53· "appointing a committee 
to investigate the subject of taxation," adopted April 24, 
1893, provides that the governor may appoint a commission 
of four, two from each of the two leading political parties, 
to investigate the subject of taxation, and the power of the · 
Legislature under the constitution, and to report their find­
ings and recommendations as to the revision·of the tax laws 
to the governor, to be transmitted by him to the General 
Assembly. The commission may employ a stenographer; its 
compensation and .expenses are to be provided for in the 
general appropriation biJI; it is to meet ou the first of June 
in Columbus: it is authorized to require the aUendance of 
persons and the production of papers (under proceedings for 
contempt if ne<!essary). and false statements to the com­
mission may be punished for perjury. The report is to be 
filed with the governor on or before the first of December. 
I&J3· 

Section 19, of art:cle 2, of the constitution provides: 

.. No senator or representative shall, during 
the tenn {or which he shall have been elected, or 
for one year thereafter, be appointed to any civil 
office under this State, which shall be created or the 
emoluments of which shaiJ have been increased. 
during the term for which he shall have been 
elected.'' 

The point for decision in order to answer your inquiry, 
is whether a place on any of the committees or commissions 
createc! by the acts and resolutions, "is a civil office under 
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this State," within the meaning of this section of the constitu­
tion. 

An office has been defined fo be Han employment on be­
half of the government, in any sta'tion or public trust, not 
merely transcient, occasional or incidental," (Platt J., in 20 

Johns 492, quoted by BrinkcrhoH, J., in State ex rei. vs. 
Kennon, 7 0. S. 556). A distinction is recognized in the 
authorities ·between a public office and a public employment, 
for as Chief Justice :\larshall said. (U S. vs. Maurice, 2 

Brock 96), "although an. office is an employment, it does not 
follow that every employment is an office." "The idea of an 
office clearly embraces the ideas of tenure, duration, fees or 
emoluments, rights and powers, as well as that o£ duty." 
(Dun·ill quoted in Peoples vs. Nichols, 52 N. Y. 478). 

In U. S. vs. Germaine, 99 U. S. 508, Justice Miller, in 
deciding that an !!xamining surgeou of the Pension Depart­
ment is not an officer, on page ;;u, e--xtends this definition 
as follows : 

"If we look to the nature of defendant~s em­
ployment, we think it equally clear that he is not 
an officer. In that case (refeiTing· to U. S. vs. 
Hartwell, 6 W allacc 385) the court said, the term 
embraces the ideas of lemtre, dmation, emolument, 
and duties, and lhal the latter were continuing and 
permanent, nof occasional or temporary. In the 
case before us, the duties are not continuing and 
permanent, and they arc occasional and intermit­
tent" 

In the opinion of the J udgcs (3 Maine 481), in which 
it was held that an agency created for the preservation of 
timber on the public lands did not constitute an office so as 
to prevent a member of the Legislature which created such 
agency being-· appointed as agent, the Judges used this 
language: 

"There is a manif~st difference between an of­
fice, and· employmei1t under the go-vernment. We 
apprehend that the term "office" implies a dclega-
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tion of a po~"l:ion of the sovereign power to, and 
possession of it by the person filling lhe office ; and 
the exercise of such power within legal limits con­
stitutes the cot'rect discharge of the duties of such 
office. An employment merely has none of "these 
dis'tinguishing features . A public agent acts only 
on behalf of his principal,. the public, whose sanc­
tion is generally considered as necessary to give 
the acts performed the authority and power of a · 
public act or law. And i£ the act be such as not to 
require such subsequent sanction, still it is only a 
species of service performed under 'the public au­
thority for the public good, but not in the execution . 
of any standing laws which are considered as the 
rules of action and the guardians o£ rights." 

In ihe'Kenyon case, al ready cited, the Cout·t, while hold­
ing that the persons appointed by the Legislature in that in­
stance were officers and hence unconstitutionally appointed, 
yet exempted from the effect . of its decision tempo·rary 
agencies and commissions by the following reservation, to be 
found on page s6o : '·How far the General Assembly may go 
in constituting temporary agencies and commissions fo r tem­
porary, incidental, transcient, or occasional purposes, and in 
dcsignaling \he persons who are to execute them, without 
thereby creating an office and appointing an officer, are not 
questions before us." 

As to the committees and commissions in question, on 
none of them are the duties con £erred of a continuing and 
permanent nature; they' ru·e simpl_v transcient, occasional and 
inciden"tal. The tax commission is an agency to make in­
quiries on the subject of taxation and report to the General 
Assembly. Its reports will have no effect on any one's rights, 
unless the Legislature should approve of its recommenda­
tions and enact laws in accordance therewith. Its duties are 
simply incidental to the duties of the Legislature. The 
Legislature might have appointed a commission of its own 
members to make this investigation, but it chose to provide 
that the governor should appoint such commission and vested 
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the commission, or altcmptcd to vest it, with some of its own 
powers in regard to compelling· lhe appearance of persons 
and production of papers. . 

'What has been said •of the tax commission, applies to 
the commission to draft and report to the General Assembly 
a bill embodying the principles of the Torrens system of 
land transfers. 

The committee to aucli't the claims against the Fish at1d . 
Game Commission, is a mere ageqcy to perform a single duty 
which the Legislature had not time to discharge satisfactorily 
itself. 

The commission to erect an electric light plant consti­
tutes also an agency for a single purpose, and in view of the 
fact that no appropriation for the construction of such plant 
has been made, an agency virtually without power to act. 

The conclusion I have reached, owing to these and · 
other consider~tions, is that neither of lhc acts and resolu­
tions mcntionecJ>. creates a civil office under this State, and 
therefore that members of lhe 70th General Assembly are 
eligible for appointment on these commissions. 

V cry respectfully, 
J. K: RICHARDS, 

Attorney General .. 

PROSECUTING ATTORNEY; DUTY TO BRING 
SUIT ON TREASURERS' BOND. 

Office of the Attomey General, 
Columbus, Ohio, May 16, 1893. 

Mr. Charles Fra-yer, P.rosecnting Attorney, Putnam Co.,. 
Ottawa, Ohio: 
MY DEAR SIR :-In your favor of the Ioth instant, you 

state that upon a recent examination of the county treasu ry 
of Putnam County, the examiners reported a defalcation 
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amounting to about $24,000, and you inquire whose duty it is 
to bring suit on the bond of the treasurer. 

I beg to say that in my opinion sections t133 and 1273 
impose on you the duly of instituting suit on the bond of a 
cotmly treasurer who has proven delinquent. Section r 133 
says in plain language that, on the presentation of the report 
of the examiners of a county treasurer, "if a breach of the 
bond"' of the county treasurer is ~;hown, "the prosecuting at­
torney shall forthwith commence an action on the bond of 
the delinquent officer.., A suit on the bond of a delinquent 
treasurer must he commenced and maintained in the name of 
the Stale (Hunter eta!. vs. Commissioners of ~Iercer county, 
~o 0. S. 5 t5), and section 1273, defining the general duties 

· of the prosecuting attorney, says "the prosecuting attorney 
shall prosecute on behalf of the State, all complaints, suits 
and controversies, in which the State is a party." 

Very respectfully, 
]. K RICHARDS, 

Attorney General. 

AGTHORTTY TO ASSESS STATE FOR COX­
STRUCTlNG LEVEES _-\LONG CANALS. 

Office of the Attorney General, 
Columbus, Ohio, May 27, 1893· 

To the Board of Public Worlzs, Colnmlms, Ohio: 
In response to your inquiry of the 25th inst., I beg to 

say, I have examined the laws bearing upon the subject, and 
1 am clear in the opinion there is no authority ~or assessing 
on the State, or the Board of Public Works, as the represen­
tative of the State, the cost or expe11se of constructing or 
repairing levees, notwithstanding such, levees may incident­
ally prove a protection to lhe canals. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 
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PO<var of Attor11ey Cenaral to P·rovidc Armm··ies, Wltcn no 
Appropriation is Made to Meat Expense of Same. 

POWER OF ATTORNEY GENERAL TO PROVIDE 
AR~IORIES WHEN NO APPROPRIATION IS 
MADE TO JVIEET EXPENSE OF SAME. 

Office of the Attorney General, 
· Columbus, O hio, June 2, 1893. 

Ga11. James C. llo7.c•e, Adjutant CancraJ. of Oh·io : 
:i\IY DE,\R SIR :-In you r favot· of the 25th ult., you di­

rect my attention to the act of Apr.il 27, 1893, amending 
section 3085 of the Revised Sta"tutes, so as to require the 
adjutant gcnct·al to provide "by t·ontract or otherwise." qr­

mories for the mililar.'' companies throug-hout the State, at 
the Stale's C..'Xpense. and you inquire how far you can act in 
so providing armories. in view of the fact that no appropria­
tion was made bv the Ueneral Assembly to meet the ex­
pen!'c which the execution of this law will necessarily en­
tail. 

The act o.f :\farch 2. tR89 (86 0. L.. 76; R. S. 8o35-20, 
S. & ll. Etl.) , makes it unlawful for the officer of any dc­
partmcnl to creal<' a deficiency. incur a liability. or expend 
a g reater S\1111 of moner thai1 is appropriated for the use of 
the department, so you w ill not be safe in incurring any lia­
bility for the expense of providing armories under this act, 
unless the Emergency Board, upon proper application, shall 
sec lil to authori:-:e you to create a deficiency for that pur­
pOl'\'. 

Very respectfully, 
]. K. RICHARDS, 

· Attorney Gen<'ral. 
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Board of Public Worlls Without A1tthorit·y to C1•c·ate De­
ficienc•y Without Being Fh·st Authorized by E·1nergency 
Board-.111-chitect"s Estimates on Public Hu·ildings· Not 
Required to Be 0 pen to Pablic 1 nspection. 

BOARD OF PUBLIC VlORKS \t\TITI-IOUT AUTIIO:RI­
TY TO CREATE DEFICIENCY WITHOUT BE­
ING FIRST AUTHORIZED BY EMERGENCY 
BOARD. 

Office of the Attorney General, 
Columbus·, Ohio, June :2_. 1893. 

1-Jon. Charles E. Pe1·kins, Chief Engineer of tha Board of 
Public H,01'l?s : 
?viy D.£,\R Sm :-In response to your inquiry of the 31st 

ult., l beg to say that neither the State Board of Publi~ 
vVorks, or the individual members, have authority to create 
any cki~ciency, or incur any liability, or expend any greater 
sum of money than ·is appropriated by the General Assembly 
for the use of the department imd its respective divisions, 
wi'thout being first authorized to do so by the Emerg­
ency Board, provided by the act of March 2 . 1889 (86 0 . 
L. 76), as amended April r8, 1892 (89 0 . L. p. 407). 

Very respectfully, · 
J. K. RICHARDS, 

Attorney GeneraL 

1\RCHITECT'S ESTIMATES ON PUDLIC BUILD­
INGS NOT REQUIRED TO BE OPEN TO PUB-
LIC INSPECTION. . 

Office of the Attorney 'General, 
Columbus, Ohio, Jnne 2, 1893. 

[-!on. C. C. 11Voi.te, President of the Boa·rd of Tntstees, 
o·hio Hospital for Epileptics: 
i\ilY DEAR Sm :-In reply to yom inquiry ·o! this elate I 

beg to say, that 'the law does not· provide that the estimates 
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of the cost of any public build!ng or improvement shall be 
open to the inspection of bidders, or be furnished to bidders 
as a basis for proposals. The sections of the Revised 
Statutes relating to the erection o[ public buildings and t he 
mak ing of public improvements ( seetiori 782 etc.), provide 
that plans, drawings. representations, bills of material, speci­
fications for work and estimates of the cosls thereof, shall 
be approved by the governor, auditor and secretary of state, 
ancl deposited in the office of the auditor of state; but section 
784, regulating the making of bids, provides l hat tbe plans, 
descriptions, bills of materials and :-pecifications shall be · 
op~n to public inspection, while there is no provision that 
the estimates cf the cost shall be open lo such inspection. It 
would as yo u suggest. be conlrary to public policy to put 
into the hands of bi clclcrs the estimates prepa red by the ar­
chitects for lhe State, and the in variable rule in the auditor 
of slate's office is. to withhold lhc estimates of cost from 
puhlic in:.pt:diot~. 

Very respectfu lly, 
J. K RfCHARDS, 

Attorney General. 

VJLLAGE BOARDS OF. HEALTH; ·wHO MAY BE 
:MEMBERS OF: ETC.· 

Attorney General's Office, 
Columbus, Ohio, J une 2, 1893. 

Dr. C. 0. Probst. Sccretar:.• of thr State Board of Httalth: 
1\!y DE.\R Sm :-You have submitted to me the follow­

ing questions. which [ answer in lhc o rder put: 

1. "Can a member o f a city o r village boa rd 
of health act as its health officer or clerk, and re­
ceive compensation for such services?"' 
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V i/la,ge Boards of H ealth; Who May Be Members of, ~tc. 

Answer. He can not. Such members must serve 
without compensation, yet have power 'to appoint subor­
dinates, as health officer, clerk, physicians, nurses, etc., 
whom they control, whose duties they define, whose salal'ies 
they fix,ancl whose terms of service depend on their pleas­
ure. The offices of member of the board without compen­
sation, and of h,ealth officer, or clerk, or other appointee un­
der the board with compensation, a re obvio'-;!sly incompatible. 
It would be against public polic)' to unite in one individual the 
conflicting ru1d inconsisl:ent duties of these distinct places. To 
say a man may be a member of the board and at the same 
lime health officer, clerk or physician under the board, is to 
say a man chosen to serve in an office without compensation, 
may cast perhaps the deciding vole to appoint himself to a 
place with compensation, and to fix his own salary and de­
fine his owri duties; and, finally , that, as member, he shall 
h.ave, with others, exclusive coutrol over himself <ls health 
officer, clerk or physician ; and that, as health officer. clerk 
or physician, he shall be solely accoun table to himself, with 
others. as members. (Ohio ex . rei. vs. Taylor, 12 0. S. 
130.) 

z. "Can members of council serve also as 
members of the board of health?" 

Answer. A member of a city or ·village board of 
health is a municipal o.fftcer, appointed by the counci l, 
clothed with certain powers, to be exercised within the cor­
porate limils. As section 168t provides that no person shall 
he eligible as a member of the council who holds any munic­
ipal office, it is apparent that no member of the council is 
eligible to hold any municipal offi ce, and, therefore, a coun­
cilman is nol elig ible to hold the office of member of the 
b::>ard of health. 

3· "When a city or village board of health 
quarantines a pauper family living in such city or 
village, on account of contagious disease, should 
the exp('.nse of suppor ting such family be paid by 
the boarcr of health out of the sanitary fund. or by 
the township trus'tees out of the ooot· f und ?" 



JOHN !<. RICII<\ROS-18s}2-1896. 553 

Village Boards of Health,· Who May B e Members of, Etc. 

Answer. The ordinary expense for the support and 
relief of a pauper famjly, such expense as the township trus­
t ees would have been obliged to pay had the fami ly not been 
quar'antined, should be paid by the township trustees out of 
lhe poor fund after and during the quarantine, since this ex­
pense is not the result of the quarantine. J t is only the 
unusual and extraordinary expense growing on't of the quar­
antine that should be paid out of the sanitary fund by th~ 
board of health. Nevertheless, under section 2135, R. S., 
the board of health has power to afford such medical and 
other relief to the poor as the prolec'tion of the public health 
111ay require." 

4· "Are members 0f a township board of 
health enti t led to compensation for services as 
mcm bers of such board?., 

A11Swer. Township trustees are compensated by a per 
diem for each <l?y's sc1-vice in the business of the township, 
up lo a maximum sum limiting the year's compensation. 
The recent health taw adds to the duties of the township 
trustees by constituting them a township board of health. 
Members o£ city or village boards of health volunta rily ac­
cepl an office without compensation~ A township trustee, 
however, is elcclecl to an office with compensation, and is 
compelled by law to serve. If n.:w duties a re added lo the 
offi ce .. requiring more days of ~e 1·vice in the business of the 
township, J sec no reasnn why a township trustee is no"t en­
titled lo his per diem for time thus spent in the public ser­
vice, providing the limit of compensation for the year is not 
exceeded. ( Section 2822, R S.) 

~· "Is the clerk of the township board of 
health entitled to compensation for services as clerk 
of the board of heallh ?" 

Answer. ·what I have said with respec't t.o township 
trus~ees, applies to the township clerk, who is compensated 
by fee~ for particular services, and an allowance-. within a 
cer tain i ;,nil, by the trustees. (Section t 531 R S.) 
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6. ''Out of what fu nd must the expenses of 
township boards of health be paid?'' 

Answer. Out of the fun<! provided for township pur­
poses. (Section 28.27, R S.) 

7· ''T( the levy for taxation in a township is 
not equal to the amount allowed by statute, may an 
add it ional levy be made for paying the expenses of 
the township board of health?" 

.-\nswer. If the levy for township purposes is not su f­
ficicnt, and the maximum has not been reached, the levy 
may be increased, within the limits allowed by law, so as 
to provide an amount to cover the expenses of the board of 
health . as well as other township expenses. 

.... 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

ISSUANCE OF CASH POLTCIES DY THE OHIO 
FARl\'(E:RS' I NSURANCE COj\'fPANY UNDER 
A:\[Ei\DM£1\T OF ],\NUARY 3. 185t. 

Office o£ the Attorney General, 
Columbus. Ohio, June, 16, r893. 

Jl 011. William ;1[_ H a/111. Superintendcnl of Insurance: 
DEAR SrR :-In reply to an inquiry put to me by your 

predecessor. 1 beg to say, that T he Ohio Fanners' Insur­
ance Company. under its original charter, granted by the act 
of February 8, i8.~8. had power to issue but one class of 
policies, namely, policies on the premium note plan. Of the 
premium note, six per cent. had 'to be paid in cash; the bal-

. ance was subject to assessment at the option of the directors. 
to pay losses and expenses; and, if the premium notes should 
i)1·ove insufficient.• an additiona l amount might be assessed 
on all 'the members. not exceeding fifty cents on each one 
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hundred dollars by them, respectively, insured. Such was 
tiH: extent of the liability o£ policy holders ·under the original 
premium note plan. 

By the amendment of ] anuary 3, 1851, the company ac­
quired the right to issue cash policies under the followirig 
provision: 

wrhe amount to be paid at the time appli­
cation is made for insurance in this company may 
be determined by the· directors, and may include 
such amounl: as will pay the applicant's proportion 
of losses and expenses during the time of such in­
surance .. , 

The cash payn.1cnt in advance thus provided for, is, in 
my opinion, in lieu not only of the premium note, but the 
additional contingent liability of fifty cents on the one hun­
dJ·cd dollars insured, under the original charter , and, conse­
quently, the ~olderof the policy on the cash plan, under the 

· amendment of 1851, is not liable to assessment, for he has 
already paid the full amount which the directors, by au­
thority of law, have fixed as sufficient to pay his proportion 
of losses and expenses during the lime of in:.urance. 

Very respectfully, 
]. K . RICHARDS, 

Attorney Gen~.:ral. 

BTLL FOR LEGAL SERVICES IN DEf<ENDING 
vVARDEN OF PENITENTIARY A PROPER 
CHARGE TO BE PAID BY BOARD OP MANAG­
ERS. 

Office of the Attorney General, 
Columbus, O hio, June 16, I893· 

ilrfr. C. C. la111es, Warden Ohio Pellitcntiar~·: 
DEAR SIR :-In response to yoi.tr i.nquiry of the 14lb 

inst., I beg to say, that T am of the opinion that the bill of 
l\fr. Peters for legal sen•ices in defending Colonel Dyer, ex-
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warden, in 'the F itzgerald-Ashbaugh damage su its for ma­
licious prosecution, · is a proper charge which the managers 
of your institution will be justified in paying . These suits 
grew out of certain acts done l>y Col. Dyer while he was 
warden, wh ich have in the ir legal aspect, been justified by 
the verdicts in his favor. 

lt wo~tld have been impossible fo r me personally 'to have 
defended these suits; and in an opinion given on the 2Jd of 
l\[arch, 1892, to the JTon. E. \;V. Poe, aud itor of state, i 
held that a somewhat s imilar bill for legal services in a suit 
~gain~t the warden and managers was properly payable out 
o£ the current expense fund of the insti'ttttion. 

:-·· 

V cry respectfully, 
J. K RICHARDS, 

Attorney General. 

POWER TO NOi\[[NATE POLITTCAL CANDIDATE 
DY CONVE~TrON A}\D BY PETITIOK. 

Office of the Attorney General, 
Columbus, Ohio, June T7, t893· 

Hon. S . .l[. Ta')'lor, Secretar~· of S ratc, a•11d State Supc1'­
uisor of Electio11s: 
D J;M. Sm :-In reply to the questions submitted in yooUr 

leUer of the I;)th inst., willt respect to the proper construc­
tion of the election law in certain particulars, I be~ to 
say: 

r. Persons who do not affi liate with and arc admittedly 
not members of a politica l party. cannot meet in convention 
and nominate a ticke't for s uch party w hich will be entitled 
to place ot1 the official tickc't. A convention which repre­
sents a party is the only convention which can make nomi­
nations for such party; and a convention .composed of those 
who are not members of a party cannot properly be said to 
t·epresent that party. 
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2 . On ly those parties which at the last preceding · 
general election polled one per cent. of the entire vote cast 
in the State, are entitled to nominate ticke'ts by convention, 
caucus, meeting of qualified electors, primary election or 
committee. II there be a party which did not cast such per 
cent. of the 'total vote, it must take its nominations by peti­
tion papers. 

3· Independent candidates, not representing a par ty 
which polled the requisite vote at the la>St general election, 
can only be nominated by petition. 

\ • ery respectfully, · 
J. K. RICHARDS, 

Attorney General. 

TR.\VELlNG EXPEKSES OF DISTRICT INSPECT­
OR OF WORKSHOPS AND FACTORIES TO BE 
PAID OUT OF APPROPR[ATION FOR TRAV­
ELING EXPENSES. 

Office of the Attorney General, 
Columbus, Ohio, June 22, r893. 

Hon. William .illcKinlcy, Governor of Ohio: 
Sm :-In reply to your inquiry of the 21st inst., I beg to 

say, that I have consulted with the auditor of state who 
must ultimately pass on the accounts in question, and we 
agree in thc .view that the 'traveling expenses of the District 
Inspectors of Workshops and Factories incurred while at­
tending the investigation of William Z. McDonald, chief of 
that department, under orders front you, should be paid by 
the State out of lhc appropriation for traveling expenses of 
such district inspectors, for the reason, that while thus en­
gaged, the districl inspectors were discharging a public duty 
connected with and growing out of lh~ir official relation to 
that department. Very respectfully, 

J. K. RICHARDS, 
Attorqey General. 
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Appointment of Fi~h a.nd Game Wardens-Right of P.ris­
Oiter Se-rving Cumulative Sewtences to Pa•rolc. 

APPOINTMENT OF FlSH AND GAME \l\T ARDENS. 

Office of the Attorney General, 
Columbus, Ohio, June 23, 18g3. 

1\llr. B. F. Sci/ncr, Secrctar)' Fish and Came Comm·issiot~, 
Day1'ou,· Ohio: 
1\l[y DEAR SIR :-In replr to your inquiries of the 21st 

inst., 1 beg- to say, that it seems to me, from 'the wording of 
section 408 of the Revi-sed Statute~, regulating the appoint­
ment of fish and game wardens, that the commissioners 
must appoint the fish and game wardens after the same man­
ner in which they appoint the chief warden, and cannot dele­
gate the power to appoint in lhe one instance, any more than 
in the other. 

I am inclined to think further that 'the warden of a 
county must he a resident of the county, for the statute says, 
the commissioners shall ''appoint a fish and game warden in 
ea~h county." It does not say for each county . . 
. -· Respectfully. 

J. K. RICHARDS, 
Attorney General. 

RIGHT OF PRISONER SERVING CUMULATIVE 
SENTENCES TO PAROLE. 

Office of the Attorney General, 
· Columbus, Ohio, June 28, 1893. 

Colonetl C. C. James,. Warden Ohio Per~itcntiar')l: 
DEAR Sm :-In your favor of the 21st inst. you submit 

to me the following case and question: 

C1\SE. 

A was convicted of burglary and larceny, never having 
been charged with crime before and was sentenced to five 
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years imprisonme!lt. At "the same term of court he was also 
indicted "for receiving stolen goods, to which charge he plead 
guilty and was sentenced to two years imprisonment, his 
term to begin at the expiration of his first · sentence. He 
has served his first sentence of five years and is now serving 
on his 'two-year sentence. 

QUESTION. 

Is he eligible to parole, in view of the fact that he has 
tht1S already served <t term in a J)ena] institution_? "' 

ANSWER. 

The benefits of the parole law arc open to all ·convicts · 
with ve:ry few exceptions. One of the ex'ceptions is, a. con­
\fict "who has previously been convicted of felony and has 
served a. term in a penal institution." A reasonable inter­
pretation of this exception leads ro the conclusion that i.t is 
inteJ_Jded t.o· apply to convicts who are not deterred . from 
committing"crime by the experience of punishment, who, c\e­
spi te the fact that they have served a term for felony, never­
theless commit other felo.riies. The law looks a~ this as 
proof o.f a hardened criminality, which in t.he public interest 
should exclude such convicts from the benefit of parole. 

The parole law having been f ramed in a humane spirit, 
should be cot)strued in the same spirit, and ctimulcitive sen­
tences, imposed at the same time on <t prisoner, who had not 
before 'that time been convicted of felony, or served a term 
in a penal institution, should be treated as one sentence, and 
the convict be held" eligible to J)aro!e after- having served the 
minimum term of the first sentence. 

The prisoner to whom you refer; as I pointed out in a 
former leUer, was eligible to parole after he had served the 
minimum term of his first sentence. He has done nothing 
since to render him less . eligible to parole, unless it is to 
serve more time, but that should speak. in his favor. 

Very respectfully, 
J. K RICHARDS, 

Attorney General. 
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L-iabilit'y of Cotmt1es for ·Unpaid Accounts for Clothing 
Fumished Inmates of Iusane Asylum . 

• 
LIABILITY OF COUNTIES FOR UNPAID AC­

COUNTS FOR CLOTHING FURNISHED IN­
~fi\TES OF INSANE ASYLUM. 

Office of the Attorney General, 
Columbus, Ohio, June 28, 1893. 

Mr. IV. T. Watson, ·stc1c·ard1 As:>•1um for the btsanc, ·co-
llilllbus, Ohio: · 
DEAR Sue- You say that there are slill unpaid by cer­

tain counties, bills for cloihing furnished inmates during the 
period from March 25, 18B4, to February 15, 1886, which 
county auditors refuse to draw warrants for on the ground 
that there is no mode no·w provided for the colleclion of 
such accounts. You desire to know whether counties are 
liable for such unpaid accounts . 

. Section 632 provides a n.1ode of enforcing the liability 
created by section 63r . Prior to the act of March 25, r884, 
under section 632 as i"t · stood then, a properly cet'tified ac­
count for clothing fur nished · by the institution, was for­
warded· to the county auditor who was required to draw his 
warrant £or the amomil. Section 632 read l:hen as it reads 
now. The amendmen·~ of i\farch 25, 1884, required those 
accounts to be certified to the prosecuting- attorneys, who 
were to collect the same and the amounts thus collected 
were to l>e paid to the ins'titutions. This mode of collecting 
such accounts was in force only f rom March 25, 1884, toFeb­
ruary 15, r886, when the former law was re-enacted requir­
ing the auditor to pay the duly certified accounts and then 
proceed to colltct them as other cleb'ts are coll.ected. The 
question is whether, because of the failure of prosecuting 
attorneys to collect these claims due the Stat~ during the 
time the act of March 25, 1884 was in force, the State 
must lose the same. · 

The liability on the part of counties to reimburse the 
State for clothing furnished inmates of public institutions, 
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is created by section 63'!. Under 'this section as it has stood 
since 1881, persons admitted to stale institutions are admitted 
subject to the requirement, "that 'lhey shall be neatly and 
comfortably clothed, and their traveling and incidental ex­
penses paid by themselves, or those having 'them in charge." 
This recognizes a liability upon the patients, or those having 
them in charge, to pay the cost of clothing them. Section 
700 expressly 'prescribes, with what clothing a patient shall 
be supplied by the county at the lime he is sent to an insane 
a~yhm1. It occms to me that when a county takes an in­
sane person and sends him to a State institution it thereby 
assumes charge of such insane person and becomes liable 
under section 631 for 'lhe cost of clothing him. The county 
ma.v collect stuns paid by it for clothing patients from the 
patients themselves if they have property or from those liable 
for their maintenance, but subject to this claim fo r re-im­
bursement, a c~~nty sending a patient to a State institution 
•olunlat·ily, in view of the provisions of the law, agrees to 
and good for such expenses. Scctiqn 632 simply provides 
mode of collecting accounts due the State. A change in 
e mode of enforcing a liability does not defeat the liability 
.elf. After lhe repeal of the amendment of March 25, 
84, prosecuting attorneys had no l011ger power to collect 
:sc claims. Is it reasonable to conclude that because the 
:neral Assembly saw fit to change the mode of collecting 
ch claims, that 'therefore il intended to wipe out the 

aims themselves? T he claims continued to exist, and now 
x:ist and ever since February 1 S· r886, when section 632 as 
stands now went into effect, it has been the duty of county 

cuditors to pay these bills. As decided in the case of State 
vs. Kiesewetter, 37 0 .. S., 546, compliance with this duty 
may be compelled by proceedings in mandamus. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 
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.Fee for Filing Articles of Jucorporation of "The American 
Agents' Association.''-The Right of Iuspeclo·rs of 
Workshops a.nd Factories ro II ave Their Expenses Pa{d 
for Attendance Upo/L Nati(mal Convmtions of Factory 
Inspectors. 

FEE FOR FILING ART!CLES OF INCORPORATION 
OF "THE AMERICAN AGENTS' ASSOCIATION." 

Office of the Attorney General, 
Columbus, Ohio, August 9, 1893. 

Hon. S . M. Ta.ylor, Secrctar)' of State: 
DBAR Sm :-! think you are correct in holding that the 

fee to be charged for filing the articles of incorporation of 
"The American Agents' Association," a corporation to be 
formed for lhe mutual benefit and protection of its members, 
but not composed "exclusively of any class of mechanics, 
express, telegraph, railroad or other employes," is $25.00, 
under paragraph four, section T48a. I return 'the articles of 
incorporation submitted. 

Very respectfully, 
J. K. RICHARDS. 

Attorney General. 

THE RIGHT OF INSPECTORS OF WORKSHO 
AND FAC"TORJES TO HAVE THEIR EXPENS 
PAID FOR ATTENDANCE UPON NATIONt 
CONVENTIONS OF FACTORY INSPECTORS. 

Office of the Attorney General, 
Columbus, Ohio, August 9, 1893. 

C:apt. E. M. Slack, Cl1ief ClC'rl~ and Acting Chief Jnspecfo, 
' of ·workshops a11d Factories: 

MY DEAR Sm :-In response to the inquiries in your 
favors of the 19th ult., and 7th inst., I beg· to say: 

r. If, as you say, it has been the rule in your depart­
ment to· allow the expenses of inspectors while attending 
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national conventions of factory inspectors, and if you are of 
the opinion U1at the good of the service will be promoted and 
the interests of the State subserved by such attendance, and 
the experience and instruction thus gained, I see no impro­
priety in your continuing the practice. 

:2. 1£ you think it necessary to supply district inspect­
ors with cases in which to carry their supplies while inspect­
ing, I see no objection to your paying for the same out of 
the appropriation for scientific =tnd mechan ical appliances, 
such cases being virtually 'tools for the proper work of the 
department. 

3· \1\/hile you are acting, under orders of the governor, 
as Chic£ I nspector of 'Workshops and Factories, you may 
properly, it seems to me, draw your expenses incurred in the 
discharge of the duties of chief inspector, from the traveling 
expense appropriation for chief inspector. 

Very respectfully, 
]. K. RICHARDS, 

Attorney General. 

FORM OF BOND FOR NOTARY PUBLIC. 

Office of the Attorney General, 
Columbus, Ohio, Attgust 10, 18g3. 

Hon. Will·iam McKinle-y, Jr., Governor: 
DEAR Su~ :-I return the letter of Garfield & Garfield, 

dated July :26th, transmitting a blank fonn of notary bond 
prepared by The American Surety Company of New York;. 
fo r your approval. T his bond contains a condition by w:hich· 
The American Surety Company, as surety on the bond re­
serves the right to cancel ·the bond, by giving sixty days'· 
notice in writing to the governor. There are provisions in 
the laws (see sections 583 2 et seq.) for the withdrawal of. 
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sureties from the bonds of county and township officials, but 
I know of no provision of law authorizing the withdrawal 
of a surety on the bond of a notary public or the cancellation 
of his obligation. Very respectfully, 

J. K. RICHARDS, 
Attorney General. 

DUTY TO PUBLISH RULES AND REGULATIONS 
OF STATE BOARD OF HEALTH. 

Office of the Attorney General, 
Columbus, Ohio, August ro. 1893. 

Dr. C. Q, Probst, Sccretar'y State Board of HeaJtll, Colllllt­
bws, Okio: 
DEAR SIR :-In your favor of this date, )'Ott say that, by 

virtue of l.he authority conferred on the State Board of 
Health by an act of the Legislature passed March q, 1892, 
said board, at its last meeting, adopted certain rules and 
regulations for the protection of the public heaJth, and yon 
inquire whether it will be necessary to publish such rules 
and regulations, ancl if so, how such publication shall be 
made. 

I find nothing in the act mentioned, rcquiril1g the rules 
and regulations of the Stale Boord of Health to be pub­
lished before taking effect, and there is no mode of publica­
tion provided by Ia w, but a spirit of fairness will doubtless 
lead you lo publish the rules and regulations in pamphlet 
.form, and furnish copies of the same to the railroad, steam­
ship and other transportation companies, the local boards 
of hcalN1, physicians, undertakers and others especially af­
fected, that they 111ay be advised what is requil'ed of them 
by the State Doard of Health. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 
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SAVINGS lNVEST:VIENT COMPANY OF TOLEDO, 
OHIO; RIGHT TO f-ILE ARTICLES OF INCOR­
PORATION. 

Office of the Attomey General, 
Colnmbus, O hio, September 5, r893. 

H on. S. M. Taylor, Sccrctar)' of Stall': 
DE.\H SIR :-1 retui·n lo you the application for articles 

of incorporation of the Savings Inveshnenl Company, of To­
ledo, Ohio. I agree with you in the opinion, expressed 
verbally to me, that these articles should not be permitted 
to be filed . Such a company, soEciling and receiving the 
savings of the people. must be incorporated in Ohio under 
the laws regulati ng- ei'ther building and loan associations, or 
savings and loan associations. or banking companies, or in­
surance companies. or it cannot b~ incorporated at all. It is 
the policy of ·this State to require companies which solicit 
the people's savings to furnish cer tain g uarantees of sol­
vency, and to submil to certain regulations in the conduct 
of t'hcir busines~. for the protection of the public. S uch 
corporations cannot be organized under gcnral laws, as it is 
a~(emptcd to be done in 'this case. 

T have not deemed it necessary lo discuss the question 
whether the scheme set out in the prospectus of the proposed 
company <lee~ not savor a lctl:ery, and hence is against pub­
lic policy. 

Very respectfully, 
J. K. RICHA.RDS. 

Attorney General. 



566 OPINIONS OF THE ATTORNEY GlmEHAL 

R·ighl ol Board of Count')' Com·missioners to Act for Board 
of Education in Certain. !11stanc.es. 

RIGHT OF BOARD OF COUNTY COMMISSIONERS 
TO ACT FOR BOARD OF EDUCATION IN CER­
TAIN INSTANCES. 

Office of the Attorney General, 
Columbus, Ohio, September 7, 1893. 

H on. 0 . T. Corson, Si·a.te Colllm·issioner of Conw1on Schools: 
DEAR Sm :-On the 16th day of March, r893·, the Legis­

lature passed an act authorizing the board of education of 
the St. Clair Special School District, of Marion Township, 
Franklin County, to purchase a site, erect a school house, 
and furnish the same, at a cost not to exceed $3o,ooo.oo, and 
for such purposes to issue bonds and levy the necessary 
t:'lx. 

At a meeting of the board, on the 27th of March; r893, 
.' a resolution was unanimously adopted lo issue $3o,ooo.oo of 
·bonds for the purpose stated, but, because of a temporary 
restraining order, subsequently dissolved,. the bonds were 
not then issued, and the complexion of the board subse­
quently changing, the board, as it now slands, is three for is­
suing the bonds and three against issuing bonds, so the au­
thorized improvement is blocked. 

In view of the above fact you call mv attention to the 
provisions of section 3969 R. S., and ask, \\;heiher the county 
commissioners of Franklin County have authority to act for 
the board of education and issue the bonds and build the 
school house, in case they are satisfied such boord has failed 
to do their duty in the premises and provide a suitable school 
house for 'the schools under its control. 

"While the conclusion I have reached is not free from 
doubt, yet I take it the school laws of this State are to be 
liberally construed, so as to place the facilities for an educa­
tion within the reach of all "the youth of the State. Every 
locality is entitled to be provided with suitable educational 
advantages. (2r. 0. S., 339.) 
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The Legislahtre, recogni~ing the need of additional ac­
commodations in St. Clair district, empowere.cl the board of 
education, without a vote of the people, to issue bonds, levy 
a tax and provide the neecled school hotise. If half of the mem­
bers .of the board, without good grounds, and in the face of 
the needs of the locality, now fail and refuse to provide the 
required school house, I am disposed to think the commis­
sioners are, by section 3969, clothed with the right to exer­
cise all the powers the board would have to build the school 
house. The purpose of section 3969 is evidently to put the 
commissioners in a certain contingency in a position to act 
as a board of education, when such board fails to do its duty 
by the children of the locality it represents, and 'to· exercise 
all the powers such board may ha:ve either under general or 
special laws to take care. of the educational interests of the 
district thus uncared fo r by its proper officers. 

Very respectfully, 
J .. K. RICT-IARDS, 

Attorney General. 

RESTORATION DY BOARD OF MANAGERS OF 
PENITENTIARY OF "GOOD TIME' ' LOST BY 
CONVICT. 

Office of the Attorney General,· 
Columbus, Qhio, Seplember 7, 1893. 

Col. C. C. James. Warden Ohio Pmiicnt·iar)•: 
.:\Iv DtcAR STR :- ln reply to yC•Lir inquiry of the sth 

inst., I beg to say, that notwithstanding the fact a prisoner 
may during his term have been guilty of infractions of the 
rules of lhe prison, yet, if prior lo his discharge, the man­
agers have restored the good time lost by such infractions, 
and thus released the prisoner at the expiration of what is 
known as the "short tin1e" of his sentence, such convict is 
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upon his release o r discharge entitled 'to receive f rom you 
as warden a certificate entitling him to restoration by the 
governor to 'the privileges of citizenship. 

Hy restoring the good· time lo5t by infractions of the . 
rules, l he managers excused such infractions and placed the 
convict in th~ same position and entitled to the same privi­
cges as if he had never been guilty o f such violations. 

Very respectfully. 
J. K. RICHARDS, 

Attorney General. 

SCFIOOLS: TEACTilNC OF GERMAN IN". 

Office of the Attorney General, 
Columbus. O hio, September 7, 1B93. 

lion. 0. T . Corson. Stnlt• Commissioner of Comn1o11 
Srhools: 
DE,\R SIR :--In reply to your inquiry of the 4th inst .. l 

beg- lo ~ay 'that a careful reading of section 4021 of the Re­
vised S tatutes, leads me to the conclusion (not free from 
doubt. however). th<;t lhe word dist rict, as used in this sec­
lion. ;.efers to the township and no\ to a sub-district. Ac­
cord ing to this constructic.n. il does not require that the 
sevcnty-fiye freeholders sltall all reside in the same SHb­

district, nor does it require• when seventy-five f reeholders of 
the township district petition for the teacHing of German, 
that the board shall provide for German in every school in 
the township. The hoard may, T take it, provide for the 
teach ing of German in $Olne one school, leaving it free to 
parenls who desire tht'.ir children taught German to send 
them to that school , V''hatever sub-clis tricl they may reside 
in. Jf. ho.wever, then~ shou ld be seventy-five freeho lders 
in a sub-cEstrict repre,enting nol less than forty pupils, who 
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petition fo r German to be taught in that sub-d istrict, then 
it occurs to me the township board ought to cause German 
to be taught in the school o{ that sub-distri ~t. 

Very respeclfully, 
J. K. RICHARDS, 

Attorney Genera l. 

EPfLEPT JCS ; TRA:\SPORTATTON OF SAiVIE T O 
STATE HOSPJTAL. 

Office of the Attorney General, 
Columbus, Ohio, Oct·ober 9- 1893. 

Jfr C. C. Wa ite. !'resident of f/te Board of' Tmstecs, Oltio 
H ospilal for J'F. pilf!iptics. Columbus: 
Dr-:.\R Sw ~~In rep!_,. to your inquiry of this elate, I beg 

to say, that section six of the act o f A pril r3, r892 (89 0 . 
L. 267). governing the management of the Ohio Hospital 
for Epileptics. provides that the trustees "shall conduct tht' 
hospital as nciw provided by law fo r the o'thcr benevolent in. 
stiluticns of the Stale .. , 

Secticn 631 of the Revised Statutes, one of the regula­
tions which applies to all benevolent insli'tutions, provides 
that all persons admitted into any institution shall be main­
tained at the expense of the State, "subjec't only to the re­
quirement that they shall be neat!_v and comfortably clothed, 
and their· traveling and incidental expenses paid by them­
selves, or those having 'them in cha rge.'' T his requirement 
is, by virtue of the. r)rovisions of section six of the act gov­
erning your institution, incorporated into and made a part of 
the law regulating the conduct of the O hio Hospital for 
Epileptics. Your board has, thercfo,re, in my opinion, no 
power to pay for the transportation of inmates out of your 
cur rent expenses. 

In view of the provisions in the act of April 13. 18g2, 
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regulating the admission of applicants. and requiring an ex­
amination and certificate from the Probale Cour t, 1 am dis­
posed to think that the general provisions regulating the 
transportation of insane persons to the State asylums ancl 
'!:he payment of the cost of t he same by the counties, may 
properly be held applicable to the admission of inmates to 
you r institution, especially when it is considered that one ob­
ject of founding the O hio Hospital ror Epileptics ·was to re­
lieve the insane asylums of the Sta~e from the care and 
maintenance of epileptic insane persons. 

Very respectfully, 
J. K. RICHAH.DS, 

Attorney General. 

.DUILDJ:NG AKD LOAN ASSOCIATIOKS; NET 
EA.RNIN'GS TO flE DISTRWUTED AS DJVI­
DEXOS. 

Office of the Attomey General, 
Columbus, Ohio, October 1 o, 1893. 

Hon. /Vllliam M. Hahn, Inspector Buildi11g aud Loan As­
sociati&IIS, Columbus, Ohio: 
.i.\:[y DE:\R Sw :_;You desire my opinion whether a com­

pany, organized and operating under the Corcoran act, regu­
lating building and loan associations. may legally provide 
in its conditions and by-law!'. that no dividends shall be de­
clared unlil the term ination of the association. but that the 
net earnings shall, at the expiration of each year, or such 
other times as the directors may deem proper, be placed in 
a general fund, where they shall remain, to the credit of ;all 
members. until the shares shall have reached their ;matured 
value, when the fund shall be distributed among the mem­
bers ami the stock thus paid off and canceled. 

A careful reading of sections three and six of the act of 
:\lay 1, 1891, will, l think, satisfy you that the distribution 
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of lbe net earnings o.f a bnilcling and loan as:;ociation by a 
declaration of dividends, can not be postponed until the 
terminati01~ of the association. In section three such as­
sociation is empowered "to make such annual or semi-annual 
distribu tion of the earnings (a iter paying expenses and 
setting aside a sum for the reserve fund as hereinafter pro­
vided), as the constitution and by-laws may prescribe;'' and 
in the same section, it is provided that any member who 
withdraws his enti re stock, or whose stock is matured, "shall 
be entitled to receive all dues t>aid in and diviclencls declared, 
less all fines or other assessments, and less a pro rata share 
of all losses, if any have occurred." These provisions are 
further enforced by the portion of section six, which directs 
that the net eamings "shaJI be transferred as a dividend all­
nually, or semi-annually, in such proportions to the credit 
of all member$, as the corporation by its constitu tion and. 
by-laws may fii=ovide." 

It would seem from this language, and I take the view, 
that a bttilding and loan association is required annually and 
semi-annually to distribute its earnings and transfer the same 
as a dividend to the credit of its members which preclude!' 
the postponement of the declaration of a diYidend until the 
close of the association, as is provided in the plan of opera­
tion which you describe. 

Yery respectfully, 
J. K. RICHARDS, 

Attorney General. 
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BOARD OF PUBLIC WORKS; POWER RELATING 
TO OBSTRUCTION IN MAUMEE RIVER. 

Office of the Attorney General, 
Columbus, Ohio, November 9, 1893. 

Mr. Sa111 ucl Bachtell,, Assistant Engineer,. Bom·il of P1tblic 
f;Jiorlts: 
Dr:.;\R Sm :-I have care fully examined the papers sub­

mitted to me in behalf of the application made last :\1arch to 
the Hoard of Public Works by W. H. A. Reed. attorney for 
Jion. Abner L. Backus, for an o rder \o compel the Lake 
Shore & Michigan Southern Railroad Company to remove 
from the 1vlaumce r iver in Toledo the old sheet piling of an 
abandoned abutment, which iVI' r. Hackus claims is in the way 

· 0f vessels loading at his elc;vato r, on the river bank adjacent. 
·- · I am not satisfied Lhat the law of Ohio vests in the 
Doard of Public \Vorks power lo make the order requested in 
this case. or to compel compliance with such order if made. 

It occurs to me that if the navigation of the Maumee 
river is obstruc'tecl by the existence of the piling described, 
the proper federal authorities if applied to, wi ll 'take the tteccs­
sary· steps lo secure its removal ; on the other hand, if any 
riparian rights of Mr. Backus arc violated, his remedy is in 
the courts. 

I do not see in what wa.y the Board of Public \Vorks 
can legally and effeclively take action in this lllatter. 

I return the pa pcrs. 
Very respectfully, 

J. K. RICHARDS, 
Attornev General. 
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CANAL BOAT; REBATE OF TOLLS PAID .FOR 
WORTHLESS BOAT. 

Office of the Attorney General, 
Col umbus, Ohio, November 9, r89J· 

To the Hoard of Public Works of Ohio: 
GENTL!rMEN :-Upcn the facts stated in your favor of 

the 6th inst., with regard to the claim made by the owners of 
the canal boat "King" for a rebate in tolls of two hundred 
dollars, under House Joint Resolution No. 21, adopted March 
30, r896, I am of the opinion, since· the boat is at present 
worthless, and is being virtually rebuil t, that the rebate 
should be granted. 

. In this opinion, I am following the rule laid clown by 
my preclecessQr, Attorney General \IVatson. 

Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

STATE LAND Nf 1\IASSILLON; LESSEES RIGHTS 
IN SAME. . 

Office of the Attorney General, 
Columbus, Ohio. November 14, r893. 

To tfle Board of Pnblic T1Vorlu, the Ca•nal Commissio1£, and 
the Chhrf Engi11eer of the Board of P1cblic FV 01·ks: 
DEAR Sm :-I have carefully examined the papers sub­

mitted to me by you in the matter of the conflicting claims of 
J. W. McClymoncls and Gilbert N. Porter, for lease or pur­
chase of a strip of State land in Massillon, Ohio, being 'thirty­
two feet front on Erie street and extending back one hundred 
and fortv feet in depth; and ·with respect to the question 
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which of these parties is e11titled to ~ lease under the Jaw 
regulating the action of yom joint board, I beg to submit 
the following: 

It appears from the papers transmitted to me that this 
strip was once 'the property of the Massi11on Rolling Mill 
Company. The title of record still remains in this company. 
T he Slate appropriated the slip for use as a canal feeder or 
slip, and it was used as such for some time, but many years 
ago was abandoned. 

Prior to 1872, a building was erected on the east sixty 
feet of 'this slip. T his building was occupied and used by 
the owners of the adjacent lots under a claim of some right 
or interest in the slip itself. In 1872, Leonard Bammerlin 
became the owner of the lot at the corner of Erie and Tre­
mont s treets, and under a claim of right 'to do so, occupied 
and used the building referred to on the canal slip as a malt 
house. vVhen Uammerlin conveyed h is corner lot to Cle­
IJJ.ent Russell in 1884, he made a quit claim deed for the slip 
itself. Russell quitclaimed this slip to Gates in £890 and 
Gates 'toN. S. Russell the same year. Since K S. Russell's 
death 1vicClymonds has had control of his property, including· 
this slip. 

· In 1879, while Bammerlin was occupying- and using the 
slip, one Estep got a twenty-year lease of it from the Board 
of Public Works at an annual rental of thirty dollars. Estep 
assigned his rights under this lease 'to Umbonhour and he to 
Bammerlin. Rent was paid the State under this lease until 
1884, but none has since been paid. Since r885, Clement 
Russell and his g rantees have paid ta.xes on the canal slip 
and also an assessment fo r a sewer. Notice has been served 
upon McClyrnonds to pay a paving assessment of $99.30 
which he is ready to pay if he can have a lease of the slip. 

In 1879 Gilhcr't N. Porter, by permission of Bammerlin, 
erected a small building on the not·theast corner of the slip, 
in which he has since been carrying on his business as a 
dealer in f ruit and confectionery. For the use of this, he 
paid Bammerlin and his grantees rent at the rate of $2.50 a 
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month down to November 1, 189T, when, being notified that 
the slip belonged to the State, be stopped paying rent and 
has paid none since. 

About two years ago, by permission of McClymonds, 
William S . Brown erected a small building about the size 
of the Porter building on the southeast part of the slip, in 
which he has since been carrying on his business as a fish 
dealer. Brovvn has been paying rent to McC!ymoncls. 

McClymonds claims a right to the lease on the ground 
lhat he and his grantors have had possession o£ the slip for 
many years under a claim of title. 

Porter claims the right to the lease because he is 11ow 
in actual physical possession of a part of the slip, and has 
erected a building on it. 

If 1vicC!ymonds were claiming only under the Estep 
lease, I should say he w_ould not be entillecl to tl1e lease now 
applied for, as the Estep lease was forfeited long ago for 
non-payment of rent; but I understand that before the Estep 
lease was made McClymonds' g rantors, notably Bammerlin, 
had been in possession of this slip under some claim of title, 
and have ever since retained possession and exercised owner­
ship over it, renting it to Porter and Brown and paying 'taxes 
and assessments on it. Both Porter and Brown took pos­
session of portions of the slip and erected the small build­
ings they now occupy, not on lhe faith of any claim of owner­
ship in themselves or in 'the State, and not in the expectation 
of acquiring as squatters any right to land not claimed by 
anybody, bu't, on the contrary, believing, and having good 
reason to believe, t hat the s lip belonged, when Porter went 
on it, to Bammerlin, and when Brown built his house, to 
Russell. Thus Porter recognized Bammerlin and his gran­
tees as lan<llorcls and paid them rent accorcling·ly, and what­
ever possession he may have had of any part of the slip was 
the possession of his landlord. Now Brown still admi'ts that 
he has been and is but a tenant, that his possession is Mc­
Clymonds' possession, and that he is not entitled in preference 
to McCiymouds, to a lease from the State of the ground oc-
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cupied by his building; but Por'ter, when notified in r85Jr , 
that the State claimed the land, refused to pay rent further to 
Russell, and now claims to hold possession on his own ac­
count. 

If Porter had gone into possessi9n as a squatter, or un­
der any daim o.f right on his own parl, I should say, that 
after having erected a building, he would be entitled to take 
a lease of the land occupied by it ;but he never took or claimed 
po-~session on his own account but erected the building he' 
now occupies in the belief and on the faith 'that the slip .was 
owned by .McClymonds' grantors. ·He can not, therefore, be 
injured by the State recognizing a possession which he him­
self recognized, and on the faith of which he expended money 
in making an improvement o.n the ground. 

In the Schlunclt-Lee case, Lee had gone in to possession 
of a building adjacent to lhe canal, probably erected by the 
State, vitti.tally as a squatter, that is, nobody else was oc­
cupying or claiming a.ny right to the building; subsequently . 
. under threats of dispossession, he paid rent for a time to 
Schlunclt, who had bought up some a.llegecl "title to the 
ground occupied hy the building, but had never taken pos­
session of it. Lee was properly given the lease, because he 
did not take possession ·of the ground as Schlundt's tenant, 
and Schlundt h imself neYer had any possession· but simply a 
fictitious claim of title. 

In this case, McClymonds and his g ran:tors have had pos­
session of this land for over tvventy years and have exercised 
ownership over it, renting portions of it, and paying tax<::s 
and a~sessments on it, under a claim of title . . ~ow, the ob­
ject of the s tatute regulating 'the action of your joint board. 
in g iving the person in possession of State land who has a 
building on it, the first ·chance to take a lease, is, in the first 
place, 'that a man who hats made an improvement on State 
land on the faith of a supposed ownership in himself, or no 
ownership in anybody else, shall have the privilege, by taking 
a lease, of enjoying the benefits of money thus expended. 
and, second, that the person in possession of State land tli1Cier 
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a claim of adverse title, may be offeree;! an inducement, in the 
shape of a lease al a moderate rental of the land claimed by 
him, 'to abandon his individual claim and recognize the own­
ership of the State, and thus spare the State the cost ancl 
trouble o{ litigation to establish its rights. 

The conclusion I have reached is, that upon the facts 
s'tatecl, l\lr. McClymonds is entitlcll to the lease. 

' Very respectfully, 
]. K. RICHARDS, 

Attorney General. 

ATTORNEY FEES FOR BOARD OF PUBLIC 
vVORKS; PAYMENT FROM APPROPRIATION 
THEREFOR. 

O.fi'tce of the Attorney General, 
Columbus, Ohio, November 14, 1893. 

To the Bonrd of Public TVorlts: 
GENTL8MEN :-In response to your inquiry of the 2d 

inst., asking me for my opinion as lo wl}at fund the fees due 
Mr. J. A. Kohler for regal services on behalf of the State in 
the case of Snook against Jackson should be paid from, I 
beg to say, 'that I am disposed to think this claim should be 
paid from the money appropriated by 'the Legislature to the 
credit of the Board of Public \Vorks for the payment of :\t­
torney fees. 

Very respectfully, 
]. K. RICHARDS, 

Attorney General. 
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STATE INSTITUTION; LOCAL LICENSE TO ELEC­
. TRICIAN. 

Office of the Attorney General, 
Columbus, Ohio, November 14, 1893. 

Dr. H . C. Eymau, Su.perintendmt Cleveland Asylum for the 
Insane, Cleveland, Ohio: 
DEAR SIR :~\iVith reference to the matter of Mr. Bra­

man's qualification to take charge of l:he electric light plant 
at your institution, I beg to say, it is my opinion that if he has 
been in Cleveland thirty clays he may claim all the. privileges 
of citizenship and is entitled to be examined for a license by 
the proper municipal authorities; moreover, since the New­
be,rg asylum is a State institution, under the control directly 
of trustees appointed by the governor, the authorities of 
Cleveland have no po~ver by an arbitrat-y refusal to accord an 

: examination 'to one appointed to take charge of your ele,ctric 
··light plant, to interfere with the management of the institu­
tion or endeavor to control the selection of its officers and 
employes. 

If Mr. Brayman i~ qualified to act as electrician, and has 
offered himself for examination to the Cleveland authori­
ties, which examination has been refused, let him go on and 
discharge his duties, notwithstanding he has no license from 
the Cleveland authorities. It is not his fault if he has no li­
cense. He has done all he could do to satisfy the officers 
of Cleveland of his fitness. It is obvious that these officers 
cannot control or limit the se1ection of electrician at your in­
stitution by refusing an examination to the person you may 
appoint. 

Very respectfully, 
J. K. RICHARDS, 

A ttorn~v Genera 1. 
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BoMd of Arbitratimt,· Pa·ymmt of Secretary. 

BOARD OF ARBITRATION; PAYMENT OF SECRE­
TARY. 

Office of the Attorney General, 
Columbus, Ohio, November rs, 1893· 

Hott. E. W. Poe) Auditor of State: 
D!!:AR Sill :-Refening to our conversation as to whether 

you should honor the vouchers of Judge Owen, chairman of 
the State Board of A rbitration, in favor of Mr.J oseph Bishop, 
a member and secretary of the board, for services as secre­
tary in excess·of the number of days' service certified to have 
been rendered by the other members, I beg to say : 

The act creating the present State Board of Arbitration 
requires the board to organize by choosing one of their nmn­
ber chairman and one as secre'tary. In furtherance of the 
objects of the act, cerla,in specified duties arc imposed upon 
t11e secretary. It seerns that Mr. Bishop has been chosen 
secretary, a\ld that it has been necessary for him, in carry­
ing o<Ut the .purposes of the act, with the approval of the 
other members of tl1e board, to spend about all his time in 
the work of the board, while the other men1bers have been 
needed only while the board was sitting as a board of arbi­
tration. The chairman, Judge Owen, has cer'tified in ac­
cordance with law, the amount due Mr. Bishop for days thus 
spent in actual service. While it is true that Mr. BishoP' 
may have been engaged as secretary much of fuis time, and 
not sitting as an arbitrator, still, while acting as secretary, 
he is acting as a member of the board, for the secretary must 
be a member, and therefore, work done as secretary should 
be considered and compensated as fue services of a mem­
ber. 

I think, therefore, U1at you would be justified in draw­
ing your warrant for the amount certified by the chairman 
of the board in favor of lVf r. Bishop for actual services as 
member and secretary. Very respectfully, 

J. K. RICHARDS, 
Attorney Generaf. 
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A1-ticles of htcOt'Poration; Amendment of Where it is 
Sought to Change Character of C01-poration N_ot Per­
m-itted. 

ARTICLES OF INCORPORATION; AMENDMENT 
OF 'WHERE IT IS SOUGHT ·To CHANGE CHAR­
ACTER OF CORPORATION NOT PERMITTED. 

Office of the Attomey Genera.!, 
~olumbus, Ohio, November 16, 1893. 

Hon. S. iVI. Taylor, Secr.ei'M)' of Sta./c: . 
DT::AR Sm :-You have submitted to me the following 

question: . 
The Central Chandelier Company, of Toledo, Ohio, was 

o-riginally incorporated "to manufacture, purchase and, deal 
in elr:-ctric, gas and oil chandeliers, fixtures, applicances and 
supplies, lamps, gas machines and oth~r articles of metal." 
,It seeks to amend its articles by including among its pur­
~.poses, "manufactnr ing and vending electricity for lighting 
puhlic and private buildings, manufacturing establishments, 
streets, alleys, lanes_, squares and public places, manufactur­
ing and selling steam and other kinds of heat for public and 
private buildings, construct ing, laying and ope1:ating wires, 
poles, piers, pipes and all other appliances necessary for 
carrying on the business of selling and dispensing electricily 
and heat." You &sire to know whether such proposed 
amendment will not operate to "change substantially the 
original purposes of its organization," in contravention of the 
provisions of section 323'8a of. the Revised Sta'tutes. · 

I am inclined to agree with you that 'the amendment will 
.change substantially the original purposes of the organiza­
tion of this corporation, and hence should not he permitted 
to be filed. The company was organized to mal<e and sell 
gas and electric fixtures; it now proposes also to manufact­
ure, dispense and vend electricity .for lighting purposes, and 
steam and other heat for heating purposes. There is a 
plain dis-tinction between what is commonly known as a gas · 
company and a company vvhich manufactures gas fixtures; 
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Convict Labor; Goods M mwfa-ctnred b)• to be so Labeled. 

between an electric lighting company and a company making 
electric fixtures; a manufacturing business is one thing, tl1e 
lighting and heating business is another tl1ing. 

· Very respectfully, 
J. K. RICHARDS, 

Attorney General. 

CONVlCT LABOR; GOODS MAi\UFACT(JRED BY 
TO DE SO LABELED. 

Office of the Attorney General, 
Columbus, Ohio, Noven,ber 27, T893· 

Ho11 . T'V. T. Lr:·wis, Com/Jiissioucr ol Labor Statistics: 
Dt.;,\1( SJR .:~You have submitlcd lo me the question, 

whether or not.the amendment of April 27, 1893 ( 90 0 . L. 
319). to the act of 1larch 15, 1888 (85 0 . L. 92), applies 
to and includes goods. wares and merchandise made by con­
vict labor in the prisons of this state. and requires the 
branding and labeling ' l f the same in acrordancc with the 
provisions of the original acl:. 

The ;1ct of 1\larch r 5, 1888, in it~ first section provided, 
"Titat all goods, wares and merchauclise 111ade by convict labor 
in any penitentiary, prison. rdonnalo ry or other establish­
ment in which convict lahor is employed. in any state c.rccpt 
tlic Stale of O!tio. and imporlecl, brought o r introduced into 
the Stale of Ohio. shall. before being exposed for sale, be 
branded, labeled or marked as herei nafte r p rovided, and 
shall nol be exposed f6r sale in any place within the State 
without such brand. label or mark.., 

. Tlw succeeding sections provide for the enfo rcement of 
these general provisions. 

Dy the ac't of April 27, 1893. section I of the act of 
March 15, t888. was amended so as· to read: "That all goods, 
wares and merchandise made bv co nvict labor in all\' oeni-
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SlteriH'; !his Compe11sation Under Salary Act Superseded by 
Pee Laws. 

tentiary, prison, reformatory or other establishment i1' this 
or Gil)' other state, in which convict labor is employed, ami 
imported, brought or introd uced into the State of O hio, shall, 
before being exposed fo r sale, be branded, labeled or marked 
as hereinafter provided, and shall not be exposed for sale in 
any place in this State without such brand, label or mark." 

It appears, therefore, that by the amendment the words 
of t he original act which limited the branding to goods made 
by convict labor " in any state except the State of Ohio," was 
str icken out, and words inser ted making the acl apply to 
goods made by convict labor " in this or any other state." 
\ \'hile the succeeding words of 'the original act are retained, 
I can reach no conclusion but that the Legislature by making 
the change· I have in(.licated, intended to extend the provisions 
of this act to goods made by convict labo1· in the p'risons of 
_this State. The amendment may be unskillfully drawn, but 
the meaning of the change made in the act is apparent, and 
the intent ion of the Legislature in making the change is riot 
left in doubt. 

Very respectf11lly, 
J. K. RICHARDS, 

Attorney General. 

SHERIFF: HIS COMPE~SATlOX UNDER SAL ARY 
ACT SUPERSEDED BY FEE LAWS. 

Office of the Attorney General, 
Columbus, O hio, November 27, 1893. 

W. D. Guilbert, Esq., Cltief Clerk Auditor of State's Ofiice: 
DEAR S rR :-P rio r to the passage of what is commonly 

known as the "Garber Law." section 1230, R evised Statutes, 
fixed the fees and compensation of sheriffs in a ll counties 
except those in which, at that time, special provisions were 
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made by law for 'their payment. In Hamilton, and perhaps 
other counties, special provisions at that time virere made for 
the payment of the sheriff. 

The act of May 4, 1891 (88 0. L., 578), known as the 
"Garber· Law," put the sheriffs generally upon a salary to be 
determined after the mode set forth in section 123oa, enacted 
by this act as a snt)plementary section to section 1230. 

The act of April 13, 1892, (89 0. L., 270), repealed sup­
plementat'y section 12300, enacted by the "Garber Law" and 
provided as follows: 

"In all counties which. at the last preceding· federal 
census. had a population of 22,500 or more, and for which 
there is no provision made by law fer the payment of the .­
sheriff, he shall receive the following fees and compensa­
tion," .and the section goe~ on and fixes a schedule of fees 
lo\Yer iti amount than th~t fixed by the original section 

1230. . . 
In view o(these changes in the law, you have qsked me 

'to give you my opinion as to whether section 1230b has any 
validity, seeing, that the original section 1230 has not been 
repealed and, therfore (as you believe) , there is no county 
"for which there is no provision- made by law for the pay­
ment of the sheriff,'' and hence no county to which section 
1230& wil! apply. ., · 

I arn unable to agree with you in the belief you ex­
press, thal section 1230b is not in force. This section must 
he construed in the light of preceding legislation, and jn snch 
a way as to g ive its pro.vis!ons force and effect, if possible. 
Original section I2JO provided for. the fees of sheriffs in all 
counties save those in w hich special provision was !1lade by 
law for the payment of the sheriff. This section, while not 
repealed by the "Garber 'Lav.r," was superseded by that act, 
which·-provided a salary for sheriffs in all counties except 
those in which special provision was made for their payment. 
It is apparent, in view of these facts, that section r230b, 
which repealed the "Garber act .. " was intended to and does 
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Canal · Commission; Power · to Recover Land in Unla:wful 
Pos~esst·on of' Persons or C01'pomtions. 

put.'the sheriffs who were on salary under the "Garber act," 
back upon the fee system, but provides ·lower fees that were 
in fo rce prior to the Garber act. 

·Very · respectfully, 
J. K. RICJ.iARDS, 

Attorney General. 

CANAL COJ\I£MISSIOK; POvVER TO RECOVER 
LAND IN UNLAWFUL POSS.ESS!ON OF PER­
SONS OR CORPORATIONS. 

Office of the Attorney General, 
Columbus, Ohio, December 7, 1894. 

·· ~I'o the 0 hio Canal C O'l/llllission: 
· DEAl~ SIRs :-You have submitted to me the· q nestion, 

"whethet the berm bank and towing path" of 'the canal come 
within the provisions of s~ction 9 of the act establishing the 
canal commission, ·as amended April 27, 1893 (90 0. L. 327.) 

T he section referre~l to provides, that if the canal com­
mission shall find that "any person or persons, or corpora­
tion is lll{lawfully in possession . usc, or occupation of any 
land belonging ·io the State of Ohio," * * * * it shall 
direct the attorney general to bring a civil action or civil ac­
tions to recover the possession of such lands. This la11guage 
is so plain as to need no construction or interpretation. It 
dearly provides that any part of the canal, 'the berm bank 
and to·wing path as 'vell as any other portion, which is unlaw­
fully in the possession of any person or corporation, com~s 
within the provisions· of this section; and the act makes it 
the duty of the canal commission 'to take steps to recover 
such land. · Very respectfully, 

J. K. RICHARDS, 
· Attorney General. 


