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legislature and with other related statutes. 1 am, therefore, approving this 
lease, as is evidenced by my approval endorsed upon the lease and upon 
the duplicate and triplicate copies thereof, all of ,,·hich are herewith en
closed. 

301(). 

l~espectfully, 

HEtWERT S. DcFFY, 

..-ltturncy Gel/era!. 

APPROVAL-LEASE, CANAL LA)JDS, DEPARTl\IE.)JT OF I 'UIJ
JJC vVORKS WITH BOARD OF EDUCATION OF DEFJAXCI~ 
CITY SCHOOL DISTRICT, DE F 1 AN C E, DEFIA)JCE. 
COUNTY, OH 10, XI :\TETY-.'JI ~E YEA16, PORTION l\llAl\11 
AND ERIE CANAL, LOCATED IN DEFIANCE, TO OCCUPY 
AND USE FOI\ I~LEM.E.NTARY SCHOOL BULLDJNG. 

Coix~u:L·,;, 01110, September 27, 1931). 

I los. CARL G. WAHL, Director, Department of Public vVorlts, Columbus, 
Ohio. 
DEAR SIR: You have submitted ior my examination and approval a 

canal land lease in triplicate executed by you as Superintendent oi 1 'u!J
lic \!\forks on behali oi the State of Ohio to the Board of Education of 
Defiance City School District, Def-iance, Defiance County, Ohio. 

This lease, which is one for a term of ninety-nine years, renel\'ablc 
forever, and which provides ior an annual rental of $36.00 during the 
first fifteen-year period of the term of the lease with a provision ior 
reappraisal of the property leased at the end of each ti fteen-yea r period 
of said term for the purpose of determining the annual rental to be paid 
during each succeeding fi iteen-year period of said term, there is leased 
and demised to the lessee above named the right tu occupy and usc for 
elementary school building, athletic tield and playground purposes that 
portion of the abandoned l\1 iami and Erie Canal property, including the 
iull width of the bed and banks thereof, located in the City of Defiance. 
Defiance County, Ohio, and described as follows: 

Beginning at the point of intersection of the northeasterly 
line of said canal property and the northerly line of Thurston 
Street in said city, said northerly line of Thurston Street cross
ing the transit line of the S. A. Buchanan Survey at Station 
2959+ 13, and running thence northeasterly with the said north
easterly line five hundred thirty-five ( 535' ) ieet, more or less, 
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to the northerly line produced across said canal property of Lot 
No. 6, of Phillips Addition to the city of Defiance, said north
erly line of said lot ~o. 6, produced, crossing said transit line 
at or ncar Station 2953+78; thence northwesterly with the said 
northerly line of said lot ~o. 6, produced, eighty-six (86') 
feet, more or less, to the northeast corner of a lease granted to 
The 11. B. Tenzer Lumber Company under elate of December 
23, 1927; thence south\n~sterly with the northeasterly line of 
the said Tenzer Lumber Company lease, two hundred (200') 
i cct, more or less, to the southeasterly corner of the said Tenzer 
Lumber Company lease; thence northwesterly with the south
erly line of said Tenzer Lumber Company lease thirty (30') 
feet, more or jess, to the southwesterly line of said canal prop
erty; thence southwesterly with the said southwesterly line of 
said canal property three hundred thirty-five ( 335') feet, more 
or less, to the northerly line of Thurston Street in said city; 
thence southeasterly with the northerly line of Thurston 
Street one hundred nine and seven-tenths ( 109.7') feet, to the 

. place of beginning, and containing fifty-three thousand, one 
hundred six (53, I 06) square feet, more or less. 

Involved in the question of the validity of this lease is a considera
tion of your statutory power and authority to execute the lease as well 
as consideration of the power and authority of the Board of Eclucatio11 
of Defiance School District to acquire property for school purposes by 
lease of this kind. Your authority to execute this lease on behalf of the 
State of Ohio is found in the provisions of Section 19 of the Act of 
April 29, 1931, known as the DeArmond Act, 114 0. L., 546, and in the 
more general provisions of the Act of April 22, 1931, known as the 
Farnsworth Act, 114 0. L., 518. The DeArmond Act, here referred to, 
provides generally for the release of such -:VI iami and Eric Canal lands 
between the points therein designated as are not taken over by the Direc
tor of I-1 ighways for high,,·ay purposes or leased to municipal corporations 
or other political subdivisions for park purposes. Although this act 
authorizes the lease of such lands for a term of ninety-nine years, re
newable forever, there is nothing in the provisions of this act which 
provides for a reappraisal of such lands at the end of each fifteen-year 
period of the term of the lease for the purpose of determining the an
nual rental to be paid for the property subsequent to the ftrst fifteen
year period of such term. However, the Farnsworth Act, above men
tioned, provides that leases granted for a longer term than ftiteen years 
shall contain a clause providing for a reappraisal of the canal lands 
described in such leases, by proper state authority, at the end of each 
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fifteen-year period, embraced in such leases, and that the annual rental 
thereior shall be six per cent of the appraised value thereoi ior each 
period. Upon examination of this lease, I am of the opinion that said 
lease and the provisions thereof are \\"ithin the authority conferred upon 
you as Superintendent of Public \Vorks ,,·ith 1-cspect to lea~es of this 
kind, by the acts oi the legislature above noted. 

J am likewise of the view that the Board oi Education oi Defiance 
City School District is authorized to acquire this property ior the pur
poses above stated by a lease of this kind and for the term therein pro
vided for. Under the provisions of Section -J.7-J.9, Cencral Code. the bo;ml 
oi education of a school district is a body politic and corporate and as 
such is empowered to acquire, hold and possess real property. ln;ts
much as this lease executed to the Hoard of l~ducation oi Deliance City 
School District creates in said school district a i reehold estate in tht' 
lands described in the lease (!<alston Car Co111pany, vs. Nalston, 112 0. 
S., 306), the provisions of Section 4749, General Code, above noted, are 
probably sufficient in themselves to authorize the Hoard of Education of 
said school district to acquire this property by lease ior the term abuve 
stated. l\loreover, Section 7620, General Code, reb ting more speci li
cally to the power and authority of a board of education to acquire 
property ior school purposes, provides, among other thin~·s. as iollo\\"s: 

"The board of education of a district may build, enlarge, 
repair and furnish the necessary school houses. purchase or 
lease sites thereior, or rights of \\·ay thereto, or purchase or 
lease real estate to be used as playgrounds ior children." 

As above noted, the Board of Education of Defiance City School 
District is acquiring this property ''for elementary school building. 
athletic field and playground purposes:" and in this vie\\", there is no 
question in my mind as to the auth01·ity of the school district to acquire 
this property for these purposes by means of the lease here under con
sideration. 

lt appears further, from an examination of this lease instrument. 
that the same has been properly executed by you as Superintendent of 
Public vVorks and as Director of said department, act·ing ior and in the 
name of the State of Ohio, and by the Board of Education of Defiance 
City School District, acting by the hand of its President pursuant to the 
authority of a resolution of the Board of Education of said school 
district duly adopted under date of August 29, 1938. 

Upon the considerations above noted, l am accordingly approving 
this lease as is evidenced by my approval endorsed thereon and upon 
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the duplicate and triplicate copies thereof, all of which are herewith 

enclosed. 

.)() 17. 

Respectfully, 
liERBERT S. DcFFY, 

/1/lorncy Gcllcrol . 

APPROVAL-LEASE, CA-:\AL LANDS, D!~l'ART-:\1 1·~:\T OF 
!'Ug!JC WORKS WIT! I CITY OF ST. :\!ARYS, 0! I !0, RIG! IT 
TO Ti\!(1·~ WAT!m FROl\1 L!·:VI·~L OF ~IIAl\11 J\:-.J[) H(ll·~ 

CANAL !lETWEE-:\ LOCKS 12 A\'D 13, AT ST. ?IIARYS FOR 
!'OWER f'LA-:\T I'L'RPOSES, TER-:\1 OF FIVE YI~ARS, A\'
-:\UAL !\1·:\'TAL $400.00. 

Cmx.:--1 Ill'S, 01110, September 27, 1938. 

I lox. CARL G. 'vVAIIL, Dirtc/01', IJcparllllCJII of Puhlic IVor/,·s, Co!ltlllhlls, 
Ohio. 
I >J.:AJ{ SIR: This is to acknowledge the receipt oi your re:ent com

municttion with 11·hich you submit for my examination and appmval a 
certain lease in triplicate executed by you as Superintendent of Public 
Works on behalf of the State of Ohio, and the City of St. l\larys, Ohio, 
in and by which said city is granted the right to take water from the 
level of the -:\liami and Erie Canal between Locks 12 and 13 at St. -:\!arys, 
Ohio, for power piant purposes, for a term of five years. 

As a consideration for the right and privilege so granted. the City 
of St. Marys, Ohio, as the pa1·ty of the se~ond part in the contract, agrees 
to pay to the State of Ohio an annual rental of $400.00. payable in semi
:lllnual installments of $200.00 each, 11·hich annual rcnt:tl is predicated 
on an average amount oi 114,285,428 gallons per year, and is based on 
:t rate of three and one-hali mills per thousand gallons. In this connec
tion. I am advisee\ that most oi the 11·ater to be taken hy the City of 
St. l\larys irom the l\'fiami ancl Erie Canal at this point ior the purpos: 
above stated is to be returned to the canal; and, in this situation, J am 
likell'ise informed that a rate of three and one-half mills per thousand 
gallons is the usu;d rate charged for water where a11 or the greater 
part of the water taken is returned to the source of supply. 

This lease is one executed by you under the authority of Section 
14009, General Code, and assuming that this water will not be needed for 
primary state purposes, this lease and its provisions are clearly within 
the authority of this section of the General Code. 

This lease has been properly exe::uted by you as Superintendent of 


