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OPINION NO. 75-085
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71L.00 and R.C. 711.107, the muniei “P]i v s omnder no duty
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commisgion may crercice jurisdiction over the remaininy aoca
within that three milse zone.
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3. The Jurisdiction of a mwicipality and its planning
ganion oy not be incrz2ased hoyond the three mile sons
Lded fox in R.C. 7 any agreenent to

the contraxy boiween 4he municipality and tho county.

To:

By

B. Edward Roberts, Marion County Pros. Atty., Marion, Ohio
Williom J. Brown, Attorney General, December 8, 1975

I bave before me your request for my opinion, which reads

as follows:

"1. If a City Planning Commigsion has
d"’""l""‘"‘L rules and rcqu'l ationo for cubdd i~
siong within the authorizeoa three mile jurig-
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diction of said city as provided in Section
711.101, O.R.C. is the city responsible for
provision cf any facilitics or services within
sald jurisdiction?

"2. If a city is, in fact, responsible for
providing utilities and services of said city
within the three mile area of jurlsdiction and
the city is not providing utilities or services,
does that city lose control of establishing
standards and specifications for subdivisions?

"3. Under Section 711.09 a municipal
corporation is given jurisdiction three miles
beyond its corporate limita. The question to bhe
addresund 1s, may the area of juricdiction of a
runicipality be reduced, for examnle, to a mile
and one half, if both municipal and county juris-
dictions nutually agqree to such reduction?

"4. DBy the same token, may the jurisdiction
of a municipality be increased, for example, to
four miltes, if mutualiy agread upon by both ef-
tected jurlsdictions?"

Your first question is a focus upon a citv's responsi-
bility to provide public utility services in an arca beyond
the city's corporate limits, but within three miles of the
city limits. The question is vwhether there is any such re-
sponsibility where the city's planning commission has exer-—
cised its juxisdiction in that threec nilc area.

At the outset it is importont o point out that what a
city planning commission does with respect to plans and plats
of areas within three miles of the city limits is different
than what the city itself might otherwise do with respect to
providing public utilities in that sane area.

R.C. 713.01 provides for the establishment of a city
planning commission which may then adopt rules and reqgula-
tions, pursuant to R.C. 711.101, "sctting standards and re-
quiring and secuvring the construction of improverents shown
on plats and plans required by sections 711.05;, 711.09 and
711.10 of the Pevised Code." More important, a city planning
commission, once cstablished, controls the planning and ap-
proves the plats for specified areas bhevond the ciiy limits.
R.,C. 711.09 provides in pertinent part:

"Whenever a city planning commission adepts a
plan for the major streets or thoroughfares and for
the parks and other open public grounds of a city
or any part thereof, or for the unincorporated
territory within three miles of the corporate limits
thereof or any part thereof, then no plat of a sub-
division of land within such city or territory shall
be recorded until it has been approved by the city
planning commission and such approval indorsed in
writing on the plat.”

The excrcise of jurisdictional authority by a city plan-
ning commnission was described by my predecessor in 1962 Op.
Att'y Gen. 3285, first syllabus, as follows:
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“Pursuant to Section 711.101, Revised Ceode,
the legislative outhority of a city may adopt
rules and regulations establishing standards and
specifications fcn the construction of streets,
sanitary sewers, cidewalks, curbs and gutters,
and such rules and requlations may require com-
pliance therewith as a condition precedent to
the apy.roval of the plat required by Section
711.09, Revised Code, by the planning commission."

Thaese powers, which are contained in Title 7 of the Re-
vigsed Code, however, are not the basis upon which a city, as
opposad to its planning commigsion, provides "puklic utilities”
either inside or outside its limits. Instead, that authority
derives from Article XVITI, Sections 4 and 6 of the Ohio Con-
stitution, which provide:

Section 4., Public utilities; acquisition.

"Any municipality may acquire, construct, own,
leasc and cporate within or without its corporate
limits, anv public utility the products or service
of which is or is to be supplied to the municipality
or its inhabitants, and may contract with others
for any such product or scrvice. The acquisition
of any such public utility may be by condemnation
or otherwire, and a municipality may acquire thercby
the use of, or full title to, the property and
franchise of any company or person supplying to
the mnicinality oy ifts inhabitants the service or
product ot any such utiiity.”

Section 6. Public utilities; disposition of surplus
product.

"Any municipality, owning or operating a
public utility for the purposc of supplying the
service or product thercof to the municipality
or its inhabitants, may also scll and deliver
to others any transportation service of such
utility and the surplus product of any other
utility in an amount not excecding in either case
fifty percent for the total service or product
supplied by such utility within the municipality,
provided that such fifty pcrcent: limitation shall
not apply to the sale of water or sewage services."

These constitutional provisions grant very broad powers
to municipalities. In 1973 Op. Att'y Gen, No. 73-021, I
pointed out that:

"The Ohio Supreire Court has held that a
municipality may ovroperly refuse such services
under the broad power over its utilities granted
by Article XVIII, Scctions 4 and 6 of the Ohio
Constitution."

In State, eox rel. Tndian I1ills hcres, Ine. v, Kelle

149 Ohio Bt. 46T [29748), the court licld that a municipoiity,
abzent contract, has full nower o determine the torms upon
which surplus wster will be sold to consumers outsicde the
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municipality and may even require annexalion as a condition
of such service.

Therefore, it has been clearly established that munici-
palities have full control over their public utilities and
may detcermine whether such services shall he extended beyond
corporate limits. Absent a contractual chbligation, a muni-
cipality is under no duty to extend public utility service
beyond its corporate limit.

Just how much contrel municipalitics possess over their
utilities was also evidenced in State, ex rel. HcCann v.

Defiance, 167 Ohio St. 313 (1958) where the court, at 316,

stated:

"With respect to a municipally operated
public utility, the municiprlity's powers,
rights, and privileges are derived dirvectly
from the pecple, pursuant to the provision of
Sections 4 and 6 of Article XVIII of the Con-
stitution, and not from the General Assembly.
Nothing is said in the Constitution to indicate
that: the powers, rights and privileges so con-
ferred upon municipalities are to he subject
to any legislative power other than that con-
ferred by the various sections”of Article XVIII
of the Constitution."

In McCann, supra, the court held a statute unconstitutional
to the extent that it required a municipality to furnish water
to non-inhabitants of the municipality.

In holding that bourds of health may not require a
municipality to extend its services beyond corporate limits
despite a grant of authority to control such areas, it was
stated in McCann, supra, as follows:

"[M]unicipalities have full control of their
utilities, except insofar as the legislature
regulates them to protect the public health.
Abscent a clear grant of suthority to boards
of health to require municipalities to dispose
of their surplus in such a way, I will not
imply such a grant."

It is cqually correct to state that a city planning com-
missicn is not given a clear grant of outhority to provide for
the extension of the city's service beyond corporate limits.
This is true in spite of the fact that the planning commission
may adopt rules and regulations by statute that affect arcas
outside the municipality pursuant to R.C. 711.09 and 713.101.
These statutory provisions are legitimate exerxcises of the
police power of a municipality, and the authority to exercise
jurisdiction in this case extcnds to three miles beyond the
corperate limits. Nevertheless, merely because a municipality
and its planning commission exercise such authority and adopt
rules and regulations for subdivisions in areas outside the
city limits, that does not impose a duty upon the municipality
to extend public utility services beyond the city limits.

The city planning commission simply has no authority to
reguire a municipality to extend its servicas outside the
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corporate limits. A municipality may properly refuse to
extend such services, even though the authority granted by
R.C. 711.09 and R.C. 713.101, with regard to arcas outside
corporate limits, has been excrcised. Thus, in responsc to
your first cquestion, I conclude that, even though a city plan-
ning commission has adopted rules and reqgulations for sub-
divisions within the authorized three mile jurisdiction of
such city as provided in R.C. 711.101, the municipality is
under no duty to extend services and facilities to such areas
beyond the corporate limits.

In light of the above conclusion, it is not necessary to
analyze your second question.

You next inquirce if it is permissible for county and
municipal jurisdicltions to agrece to the limitation of the
city planning commission's authority, to an area of less
than three miles beyond the corporate limits. This would
be an agreement between a county planning commission
and a city planning commission, and it would relate to
developmental plans and approval of plats but would not
properly address providing of public utility scrvices.

As notcd abnve, a city planning commission is not required

to exercise any jurisdiction beyond city limits. Further,
R.C, 711.09, provides, in pertinent part, as follows:

"Whenever a city planning commission adopts
a plan for the major stireets or thoroughfarcs
and for tho parks and other open public ground
of a city or any part thereof, o1 for t thr min-
corporate:d tervitory within ‘_hl(c miies of the
corporate Llimils thereol or nny pert thoraof,
then no plant of a SULALIVLIELiON oo \anglwfthln
sucir city or territory shall be.recorded until
it has becen approved by the city planninn com-
mission and such approval indorsed in w11LJng
on the plat. . . .

(Emphasis added.)

From this clear language it is apparent that a city plan-
ning comiission may exercise its authority beyond the corporate
limits up to three miles, but it may adopt rules and requlations
for any area less than the three miles, cr no area at all beyond
the city limits. lowever, when a city planning cormissicn hac
adopted a plan under R.C. 711.09 (Uhlch tncludes rules and
regulations), it has exclusive jurisdiction as to thoe approval
of plats in the areas in which it has exerciscd its jurisdic-
tion. See 1962 Op. Att'y Gen. No. 3285

R.C. 713.22 provides for the establishment of county
planning commissions whose authority for the adoption of
plans and approval of plats is limited to the arca of the
county not within the jurisdiction of the city planning com-
mission. See R.C. 711.10.

It was stated in 1966 Op. Att'y Gen. No. 66-147, concerning
the jurisdiction of a regional planning commission:

"[B]Jut under the provisions of Section
711.09, supra, such conmission has no authority

within three miles of any cily when there are
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less than five cities in the county and in such city
or cities has assuwed jurisdiction over such area
beyond its territorial boundaries,

"Conversely, the regional planning commis-

sion would have jurisdiction over subdivision

plats within three miles of a city in a county

containing fewer than five cities, if such city

has not adopted a plan encompassing the three

mile arca adjacent to the city."

For purposcs of analysis here there is no distinction
betweon a ragional planning commlssnon and a county planning
comrission and, accordingly, the above-quoted statement 1is
dircctly applicable to o county p]annlng comnission and its
relationship to a city planning comnmission. Thus a county
planning conmission may exercive jurisdiction within -three
miles of & city's corporate limits if that city's planning
commission has not erercised jurisdiction in that entire arvea
I find nothinu, on the other hand, to prevent the city and
county planmning commissions from agreeing to a geogrophic
divigion of responsihility within three miles of the city's
corporate limits. Accordingly, the answer to your third
gquestion is that a city and county planning commission may by
agreenment crercise jurlrdlctlon within thrce miles of the
city's corporste limit in such a fashion that the city's juris-
diction iz, in practice, reduced to less than the three mile
area.

Your lest inquiry, h wever, presents a different issue.
You ask whether a city may increose its jursidicticn, bevond

that statutorily prov1dﬂd for, by an agreement of the city and
county through their respective planning commissions.

It should be presumed that the Legislature used language
advisably and 1nt0111gortly and expressed its intent hy use
of the words found in the statute. Bryan Chamber of Commerce
v. Board of Tax Appeals, 5 Ohio App. 2d 195 (19667.

The legislative intent to allow a city and its plonning
commission to exercise jurisdiction only up to three miles
beyond the corporate limits is very clear. The statutory
language is not ambiguous.

The Legislature has delegated the responsibility for
unincorporated lands in a county, beyond the three mile zone,
to the county or its planning commission. Any agreement to
allow tlie city or its planning commission jurisdiction over
lands beyonad three miles of the corporate limits would be
a delegation of power from the county to the city.

The well established rule rcleting to the d@legation of
power is expressed in Rapp et al. v. The City and the Storrs
and Sedamsville R.R. Co., 12 W.L.B. 119, as Leings

"There is one cxception to the manim, 'Qui
facet per aliwm, facit per se,’' which is founded

in justice and in reasom:, and which is, though
not of as extensive apvlication as cﬁo othex,

as certain in the application, and its limita-
tions are as well understood as the maxim first
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spoken of, and that is that a delegatnd power
cannot be redelegated.

Thus, I must conclude that the jurisdiction of a municipality
and its planning commission may not: be increased beyond the three
mile zone, regardless of any agreeisont to the contrary.

In specific answer to your guestions, it is my opinion and
you are so advisced that:

"l. Even though a city planning commiszsion
has adonted rules and requlationz for eubdivicionn
within the authorized three mile jurisdicticn of
such city, as provided in R.C. 711.02 and R.C.
711.101, the municipality is wnder no duty to ex-
tend public utility services to such arcas beycnd
the corporate limits.

"2, The area of jurizdiction of A municipalily
and its planning commission mav be reduced by agrecment
to less than three miles of the corporate limits, and
the county planning commission may cxercise jurisdic-
tion over the remaining area within that three mile
zZone.

"3, The jurisdiction of a municipality and its
planning commission may not be increascd beyond the three
mile zone provided for in R.C. 711.09 rcgardless of any
agreement to the contrary between the municipality and
the county."
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