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OPINION NO. 72-031

Syllabus:

A board of township trustees may not anpropriate, or
otherwise regaln title to, unused cemetery lots sold under
authority of Section 517.07, Revised Code.

To: Robert D. Webb, Ashtabula County Pros. Atty., Jefferson, Ohio
By: William J. Brown, Attorney General, April 14, 1972

Your request for my opinion states the pertinent facts and
the question arising therefrom as follows:

"I have been asked by the idew Lyme Town-
ship Trustees the proper lesal action concern-
ing a problem in some township cemeteries where
the lots have been deeded out in groups of five
or 3ix graves, There are only one or two
Dodies buriled on these lots and since the fami-
lies have moved away to California or Florida
and cannot be contacted, it is now necessarv
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for the cemetery to zo out and buy lané for a
nev cemnetery or find some vav to et the lots
back in the To.nship Trustees names so they
can be resold.

"Jould it be possible that they could pass
2 resolution calline for advertisement three
times in the naper of ~enersl circulation and a
certified mail to the last known address of the
owners, and if there was no response the title
to the lots wrould automatically <o back to the
Townshin Trustees?”

The statutory provisions governins township cemeteries are
found in Chapter 517, Revised Code, The ori~inal acnquisition of
land for a cemetery is covered by Section 517.01, Revised Code,
which reads in szertinent part as follows:

"The board of township trusteas may ac-
cept a conveyance of, or ourchase, and en-
close, improve, and protect lands in one or
more places within the township as it deemns nec-
essary and proper for cemetery vurposes. If sult-
able lands cannot be procured by contract on
reasonable terms, such board may appropriate lands
therefor, not to exceed ten acres, by proceedings
in accordance with sections 163.01 to 163.22, in-
clusive, of the Revised Code."

The sale of lots in the cemeterv 1is provided for in Section
517.07, Revised Code, which reads in pertinent part as follows:

“"Upon application, the board of township
trustees shall set at a reasonable mrice such
number of lots as rublic wants derand for
burial purposes. Purchasers of lots, uron com-
plving with the terms of sale, ray receive deeds
therefor which the board shall execute, and
which shall be recorded bv the township clerk
in a book for that pu.pose, and the exrense of
recordinag shall be paid by the person receivinc
the deed, * * "

Section 517.13, Tevised Code, which reculates additions to
ceretery crounds, nrovides in pertinent rnart as follovs:

"In any township in vhich there is a
cereterv ouned or partlyv owned by such town-
ship, if in the opinion of the board of town-
ship trustees, it is desirable to add to the
area of such cemetery Lv the purchase of ad-
ditional grounds, and if suitable lands can-
not be procured by contract on reasonahle
terrz, the board mav aprroprieste lands there-
fcr, not exceedinc five acres, as provided by
section 517.01 of the Revised Code., * * *"

Chapter 163, Revised Code, the Ohio Uniforr Erinent Dorain
Act, prescribes a distinct and cormnlete rrocedure which rust be
corplied with i£ any interest in land is to be appropriated undar
tue power of eminent dorain,
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A deed to a cereterv lot cces not convev fee sirrle ovnership,
but only an caserent for rurvoses of burial. In Opinion lo. 643,
Opinions of the Attornev Ceneral for 1959, mvy predecessor cuotes
the first two sentences of Section 517.07, surra, ernhasizin~ the
phrase, "for burial nurncses™, and then states, at race 336:

"thile this paracranh sneaks of a sale and
deed, it is obkvious that the intention is not to
autilorize an outricht deed of convevance in fee
sii;.le, but only such instrument as vill evi-
dence the richt of the purchaser to us=e the lot
or lects for hurial ~urposes., * * *"

It is stated in 14 Am. Jur. 2< 732, Section 25, as follovs:

";eccoréinc to the rule wrevailing in
nearly all jurisdictions, one who rurchases
and has conveved to him alot in a public
cenetery does not acouire the fee to the
z0il, but only a richt cf hurial therein
which has been variously desionated as cn
easerent or as a license cor nrivilese."

Ohic case law agr.es vith this rule. In Fraser v, Lee
§ Onio App. 235, 238 (1217), the court discusses the nronerty
right in a nerticular lot in the followinc lancuace:

"ten this Purizl lot wes sold to Potter
in 1871, the usual deed vras executed to hir
and recorded in the records of the cereterv,
“‘hether that deed was in forr absolute on its
face, or othiervise, Potter accuired no creater
richt then that of burial, ornamentation and
erection of ncnurents, * * *

See also Persincer v. crsincer, 54 ohio L. hbs. 295, 39 Chio Ops.
316 (1945).

Yet z ceretery lot is 2 srnecial kind of easement. According
to 14 pr., Jur. 24, supra:

"The sentiment of all civilized reonles
regards the restinc nlace of the ¢ead as hal-
lowed c¢round and recuires that in some res-
pects it Le not treated as subject to the laws
of ordinary nroperty. It follows that an
interest in a burial lot is of a somevhat reculiar
nature, * * * or that it is even sui ceneris.®

Section 517.092, revised Code, reads as follows:

"No lot held by any individual in a cere-
terv shall, in any case, be levied on or sold on
execution."”

Once a bocdy has beep nlaced in a space on a hurial lot or in
a vault, the easement on that particular space becormes rcrmnetual.
In Fraser v. Lee, surra, at ¢ chio rron, 24G, the court states:

"* ¥ * The dead * * * sre entitled to re-
rnain there until their reroval is soucht by
their next of kin; or until the authorities,
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in the exercise of their care for the rublic
health, deem it advisable to rerove ther hv
virtue of a sale or abandonment of the ceme-
terv,"”

I burial lot is cenerallv recarced as rroperty in vhiclh title
rnay descend to heirs. Persincer v. Persincer, surra. Title to a
burial lot can »e alienated, Hut the richt to reriove bodies already
buried cannot be. Fraser v. lee, supra. The board of trustees
has, however, authority to rerove all the bodies in an abandoned
cemetery, or one whose further use would he detrirental to velfare
or h=zalth, under Sections 517.21 and 517.22, Tevised Code.

Havinc cutlined tiae nature of a ceretery lot easement, I turn
to the question of hether, and Ler, it may be terrinated. Pn
easerent is "propertv®™ within the reaninc of the constitutional
prohibition acainst tlie takina of rroperty vithout just compensa-
tion, and anv extincuishrient of such prorertv riaght must, of course,
pe strictly in accord with statutcrv recuirerents, Xiser v, Cormis-
sioners, 85 Ohio ~“t, 129 (1911). “our cuestion succests an
apnhronriation, hut that course is clearlv not available, for the
procedure vou rention does not corrly with the reruirerents of
Charter 163, Nevised Ccde, the Dhio Uriforr “rinent DNorain Fct.
Besides, a townshir boerd of trustees does not have the rover to
appropriate such individual crave sites. It possesses onlv such
powers as are conferred or necessarilv irrliec by statute. Onin-
ion Mo. 802, Cpinions of the Rttornev reneral for 1951. The
statutes confer only the power to apnronriate land for a new cere-
terv (Section 517.01, sunra) or *c enlarce an existinc cereterv
(Section 517.13, supra). The presumption is acainst the deleca-
tion of the rower of erminent dorain. Miari Ccal Cec. v. “'icton,

1% Ohio St. 560 (1&6%); Pontiac Cc. v. Corrissioners, 104 Ohio St.
447, 454-458 (1922). OnlIv z clear irrlication vould confer the
appronriation power in cuestion, and there is ammarentlv no impli-
cation at all.

It may be suggested that a burial easerent, lile other tvves
of easerents, ray be extincuished by abandonrent. I have, however,
foun< no authority which applies such a2 rule to a cemeterv lot
easerent. The elerents of the theory are stated in ""est Park
Shopninc Center v. Masheter, 6 Ohio St. 2@ 142, 144 TI%966), as fol-
Tows:

"'An abandonment is proved by evidence of
an intention to abandon as well as of acts bv
which the intention is nut into effect; there
must be a reliuquishrnent of rossession with an
intent to terminzte the caserent.'”

5ee also Schenck v. whe Cleveland, Cincinnati, Chicaco & St. Louis
nailway Co., 11 Ohio App. 164 (1911); theater. v. rernenbauch, 38 Ohio
I»p. 182 (1917). :Thile these Opinions recocrize the theorv of ex-
tincuishilent of an easerent by abandonment, thev do £o only in
dictur. It has actuallv “een applied in Ohio law rarely, if at

all.

3ecause cf the special characteristics of a ceretery lot
easerent, I am reluctant to analoaize it to other tyrnes of ease-
rent. Hence, the rere fact that a theorv of extincuishrent an-
piies to, e.c., a footpath or railway easerent, does not rean
that it also applies to an easerent for kurial purposes. In ad-
dition, it is difficult to see how the thiecry could be arplied.
Its elements are nonuser ~lus clear evidence of intentio: to
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abandon. ilonuser could not e established, bhecause a lot mav not
be needed for a creat many vears, and of course it is not used
until needed. Intention to atandon could not be clearly inferred,
since there is alwavs the possibilitv that soreone in a farily
vhich has noved avey r-av wisni hiz bodv returned for hurial. It
must also be remerbered that title to the easerent remainz in the
heirs. I conclude, therefcre, that an easement for burial nur-
poczes cannot be extincuished h»v abandonrent.

Since I know of no otaer theorv vhich could e used to return
title to these lots tec the brard of townshir trustees, I must con-
clude that it cannot be done.

In snecific ansver to vour cuestion it is rv opinion, and
rou are so adavised, that a bhoard of tovmshir trustees nav not
arprosriate, or otherwise recain title to, unused ceretery lots
sold under authority of Section 517.07, Pevised Code.
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