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OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1915, TO
JANUARY 1, 1916.

1.

IN ELECTION CONTESTS DEPUTY STATE SUPERVISORS OF ELEC-
TIONS MAY BE REQUIRED TQO PRODUCE IN COURT BALLOTS
CAST AT ELECTIONS.

In the course of the trial of election contests, as provided by section 5152,
General Code, deputy state supervisors of elections may be required to produce in
court the ballots cast at such elections.

CoLumsus, O=HIo, January 14, 1915.

The State Supervisor and Inspector of Elections, Columbus, Ohio.

DeAR Sir:—From your statement of the matter, we understand that there is
now pending in Lucas county of this state, a contest of elections of county officers;
that there is in progress a trial of such contests in the common pleas court of that
county such as is contemplated and provided for in section 5152 of the General
Code of Ohio; and that there has been issued a subpoena or an order of that
court, requiring deputy state supervisors of elections of Lucas county to produce
in court the ballots in their possession which were cast at the general election on
November 3rd, last.

Section 5090-1 of the General Code, as enacted May 2, 1913 (103 O. L., 265),
after setting forth the manner in which such ballots should be preserved for a
period of thirty days after the clection and then destroyed, further provides:

“* % * that if any contest of election shall be pending at the expira-
tion of said time the said ballots shall not be destroyed until such contest
is finally determined. In all cases of contested elections, the parties con-
testing the same shall have the right to have said ballots opened and to
have all errors in counting corrected by the court or body trying such
contest, but such ballots shall be opened only in open court or in open
session of such body and in the presence of the officers having the custody
thereof.”

The right of the contesting parties to have these ballots opened in court and
the errors in counting the same corrected, carries with it, in our opinion, full
authority of the court in trying the contests of elections, as provided in section
5152, to require a deputy state supervisor of elections, having custody of such
ballots, to produce the same. In our opinion, this case is clearly distinguish-
able from the case of Seidel v. Duncan, decided by Kinkead, Judge, in the common
pleas court of Franklin county, this state.

Very respectfully,
Epwarp C. TURNER,
Attorney General.

M

1—A. G.
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2.

CITY SOLICITOR—PAYMENTS FROM INCIDENTAL FUNDS—PHYSI-
CIAN’S BILLS.

If a city solicitor has an incidental fund appropriated to him, he may pay
therefrom for service of a physician employed by him to make examination off
injuries of plaintiff in a suit against a city.

Corumeus, OHIo, Janvary 15, 1915,

Eon. MarsuALL G. FENTON, City Solicitor, Chillicothe, Ohio.
Dear Sir:—I have your letter of recent date, as follows:

“A damage suit was pending against the city of Chillicothe by one
Altha Search, who was injured by reason of a pile of dirt remaining
unguarded in the street. As city solicitor, I requested a physician of this
city to make an examination of the plaintiff’s injuries so that he might
qualify himself to testify as an expert on behalf of the city. A bill for
ten dollars was presented and approved by me as solicitor, but the city
auditor now refuses to pay the physician his fees from the only fund
available, that of the incidental fund of the solicitor’s department, although
council of this city has made the necessary appropriation to said fund.

“QUERY—Can a physician be paid his fees for qualifying himself as
an expert for the city in a damage suit from the incidental fund of the
solicitor’s department?

“If not, how can this bill be paid where there is no other fund ap-
propriated by council and available ?” .

T beg to advise that it is my opinion that the bill of this physician for his
examination of plaintiff’s injuries, is one properly payable from the incidental
fund of the solicitor’s department.

Very truly yours,
Epwarp C. TURNER,
Attorney General.
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3.

CIVIL SERVICE--EMPLOYES IN OFFICE OF GOVERNOR, BECAUSE OF
LOCATION AND NATURE OF CONFIDENTIAL DUTIES, IN UN-
CLASSIFIED SERVICE.

Whether it is practicable to determine the wmerit and fitness of officers and,
employes by competitive examination is ¢ question in the first instance for the
civil service commission, but subject to review by the courts. In determining this
practicability, the commission should look to the nature of the duties and the rela-
tion of the employes to the head of the offices as well and partzcztlarly to the nature
of the duties of the office of the appointing power.

The secretary to the governor, the stenographer to the governor, and all other
employes in the governor's office, who from the nature of the service rendered,
or by reason of their location in the governor's office, are in position to observe
the transactions or obtain information relative to matiers that may legally come
before the governor, are not within the classified service for reason that, as a
matter of law, it is impracticable to determine their merit and fitness by com-
petitive examination.

Corumsus, OHIo, January 16, 1915,

The State Civil Service Commission, Columbus, Ohio.

GENTLEMEN :(—I am in receipt of your request for opinion as to whether or
not the employes in the office of the governor of this state are in or out of the
classified service.

You state that there is no question but that the secretary to the governor and
his executive clerk are clearly outside of the classified service under the pro-
visions of section 8 of the Civil Service act.

I assume that the ground upon which you have heretofore placed this exemp-
tion is subsection 7 of section 8 of the Civil Service act.

Section 10 of Article XV of the Constitution provides:

“Appointments and promotions in the civil service * * * ghall be
made according to merit and fitness to be ascertained as far as practicable
by competitive examination.”

Subsection 1 of division B of section 8 of the Civil Service law, provides:

“The competitive class shall include all positions and employments
now existing or hereafter created * * * for which it is practicable to
determine the wmerit and fitness of applicants by competitive examinations.”

The answer to your question rests solely upon the correct decision as to
whether it is practicable to determine the merit and fitness of officers and employes
in the governor’s office by competitive examination. This is a_ question in the
first instance for your commission, but subject to revlewF/the court.
> In determining this practicability you will look to the nature of the duties
and the relation of the employes in his office to the governor, as well as, and
particularly, to the nature and duties of the office of governor.

It is universally recognized that the premature disclosure of some of the
matters that may come before the governor of a state, and particularly the obtaining
by interested parties of even a hint of matters pending or the probable action
thereon, would be prejudicial to the public welfare. While the limitations of the
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doctrine are disputed, it is settled in this country that even the courts themselves
will not compel a governor to testify relative to some of the matters that
may legally come before him.

The nature of the office of the governor and. the relation to him of the em-
ployes of his office, suggest that the particular merit and fitness to be possessed
by the employes of the governor’s office are judgment and discretion, and your
question as applied to the governor’s office resolves itself into this: “Is it practicable
to determine by competitive examination whether an employe possesses the requisite
judgment and discretion?”

Answering the question as stated, I quote the language of Judge Haight, in
discussing the practicability of civil service examinations for persons who occupy
confidential positions:

“A candidate may be ever so competent and still lack many of the
necessary elements of a trustworthy officer; he may be ever so learned
and still lacking in judgment and discretion; he may be discreet and still
without character; he may be honest and yet meddlesome, and a person
i whom you could not confide. To our mind the framers of the con-
stitution or of the statutes never contemplated or intended that a
competitive examination was practicable for such a pq§ition.”

Chittendon v. Wurster, 152 N. Y., 345.

Your commission has heretofore held that it was not practicable to test by
competitive examination the merit and fitness of jury commissioners, the em-
ployes in the office of the reporter of the supreme court and the stenographers to
members of the supreme court. The reason for exempting officers and employes
in the governor’s office is equally as strong, if not stronger. \

I have no hesitation in saying that as a matter of law, the sécretary to the
governor, the executive clerk, the stenographer to the governor, and all other>
employes, who from the nature of the service rendered, or by reason of their N
location in the governor’s office are in position to observe the transactions or to |
obtain information relative to matters that may legally come before the governor,/
are not within the classified service, for the reason that g is impracticable to de-
termine their merit and fitness by competitive examination.

This opinion applies solely to the governor’s office, for where the reason does
not exist the rule should not.

The letter and spirit of the Civil Service provision in the Constitution and
statutes require that wherever practicable all employments shall be under Civil
Service, and while in cases of doubt you should place the employes in the classified
division, you should not lose sight of the principle laid down by my predecessor,
Mr. Hogan, found on page 45 of your publication of the opinions of the attorney
general, to wit: :

“The Civil Service act is one designed for practical purposes, and to
embrace all these offices of such character as that in fact it ought not
matter what may be the political or general notions of the appointee or
employe. The act is not desighed to bring impracticable and unworkable
relations into the administration of public affairs.”

Respectfully submitted,
Epwarp C. TURNER,
Attorney General.
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4.

ASSISTANT SECRETARY OF STATE IS IN THE UNCLASSIFIED
SERVICE.

The asisstant secretary of state comes within the exception of subsection 8 of
the Civil Service act, being a deputy of an elective executive officer, authorized,
by law, to act generally for and in the place of his principal end holding a fiduciary
relation to such principal.

Corumpus, Onio, January 16, 1915,

The State Civil Service Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—I am in receipt of your request for opinion reading as follows:

“The state civil service commission desires your opinion as to the
number of positions in the office of the secretary of state that may be held
as exempt under the provisions of section 8 of the Civil Service law.

“This inquiry involves the question as to whether or not the assistant
secretary of state is to be deemed one of the two assistants named in
section 8, or is to be considered a deputy under the provisions of the
same section.”

In a number of opinions heretofore rendered by my predecessor, Honorable
Timothy S. Hogan, he has clearly defined the persons coming under subsection 8
of the Civil Service law, who are to be classified as deputies acting generally for
and in the place of their principals and holding a fiduciary relation to such principal.

Section 157, General Code, provides:

““The secretary of state shall have power to appoint an assistant
secretary of state, whose appointment shall be made in writing under the
seal of the secretary of state and entered on record in his office.”

Section 158 provides:

“In case of the absence or disability of the secretary of state, the
assistant secretary o6f state shall have power to perform the duties of the
secretary of state, and the general duties of the assistant shall be such as
the secretary of state shall assign him.”

Section 159, Geneial Code (103 O. L., 528), provides:

“Before entering upon the discharge of the duties of his office the
assistant secretarv of state shall give bond {o the secretary of state in such
sum and with such sureties as the secretary of state may require, con-
ditioned for the faithful discharge of the duties of his office. Such bond
shall be deposited with the secretary of state and kept in his office.”

The assistant secretary of state clearly comes within the definition of a deputy
of an elective executive officer who may act, generally, for and in the place of his
principal and holding a fiduciary relation to such principal. The assistant secretary
of state, therefore, is in the unclassified service and is not to be deemed or
counted as one of the two assistants, clerks or secretaries that may be selected by
the elective officer.

Very truly yours,
Epwarp C. TURNER,
Attorney General.
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5.

CIVIL SERVICE—STATE REGISTRAR OF VITAL STATISTICS IN THE
CLASSIFIED SERVICE.

The position of state registrar of vital statistics is in the classified service
of the state, assuming the practicability of determining the merit and fitness of ap-
plicants therefor by competitive examination.

CorumMsus, OHIO, January 16, 1915,

The State Civil Service Commission of Qhio, Columbus, Ohio.
DEear Sir:—1I acknowledge receipt of your letter of January 13, 1915, requesting
my opinion as follows:

“The state civil service commission desires your direction as to
whether or not the position known as the ‘state registrar of vital statistics’
may be held as exempted under the provisions of section 8 of the Civil
Service law; that is, does this position sustain such a relationship to
the office of secretary of state as to permit this commission, should it so
desire, to hold that it is one of the two positions that may be exempted
under the provisions of subsection 7 of section 8 of the Civil Service law.”

I have considered not only the exact question which you submit, but also the
broader question as to whether the position mentioned by you is (waiving the ques-
tion of the practicability of determining the merit and fitness of applicants therefor
by competitive examination) in the classified service of the state.

The position of which you speak is provided for by statute, and the powers
and duties pertaining thereto are specifically provided by law, as follows:

“Section 197: A state system of registration of births and deaths is
hereby established, which shall consist of a central bureau of vital statistics
and primary registration districts, * * .*

“The secretary of state shall have charge of such system, and general
supervision of the central bureau.

“Section 198: The secretary of state shall prescribe methods, forms
and blanks for obtaining registration of births and deaths in each district,
and of preserving the records thereof and those of the central bureau.
He shall enforce the provisions of this chapter thoroughly and uniformly
throughout the state, and, from time to time, shall recommend necessary
legislation for that purpose. He shall provide for necessary clerical and
other assistance to carry out the provisions of this chapter. * * *

“Section 199: The secretary of state shall appoint a state registrar
of vital statistics who shall be a registered physician and a competent
vital statistician, and who shall serve for a term of four years com-
mencing on the first day of January after his appointment. He shall give
a bond in the sum of ten thousand dollars satisfactory to the secretary
of state. A vacancy in such office shall be filled by appointment by the
secretary of state. Such state registrar shall have the immediate direction
of the central bureau of vital statistics.

“Section 200: The state registrar of vital statistics shall prepare and
print blanks and forms to be used by registrars in registering, recording
and preserving the returns, or in otherwise carrying out the provisions
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of this chapter. He shall prepare and issue detailed instructions necessary
to secure the uniform observance thereof and the maintenance of a perfect
system of registration. No blanks shall be used other than those supplied
by the state registrar. He shall inform registrars of diseases communicable
and dangerous to the public health, in order that, when deaths occur
therefrom, proper precautions may be taken against such diseases. He
may combine two or more primary registration districts into one primary
registration district.”

Without burdening this opinion with extensive quotations, I refer the com-
mission to sections 201, 230, 231, 231-1, 232, 233 and 234, General Code, all of
which, like section 200 above quoted, vest in the state registrar of vital statistics,
as such, specific powers and impose upon him specific duties.

By virtue of section 1 of the Civil Service act, 103 Ohio Laws, 698, the position
in question is in the civil service of the state. By virtue of paragraph “b” of
section 8 of said act, the position is in the classified service designated as the
competitive class, if it is practicable to determine the merit and fitness of ap-
plicants therefor by competitive examination; and unless the position is specifically
included in the unclassified service. The fact that the position may be deemed
to be an office and the fact that appointments thereto are for a definite term, are
both alike immaterial as affecting the proposition just laid down.

It is obvious, therefore, that the question of practicability of ascertaining
merit and fitness by competitive examination being waived, paragraph “a” of
section 8 of the Civil Service act, which enumerates the class of positions in the
unclassified service, must be examined for an answer to your specific question as
well as to the more general one which I have suggested.

The position in question is not that of the head of a principal department, ap-
pointed by the governor or by and with his consent; it is not that of a deputy of
an elective officer authorized by law to act generally for and in place of his principal
and holding a fiduciary relationship to his principal, for the statutes above quoted
and cited make it very clear that the state registrar acts wholly ir an independent
capacity, although under the direction and supervision of the secretary of state;
and there are no other provisions in paragraph “a” of section 8 of the Civil
Service law which could be regarded as in any way applicable to the question,
save the one referred to by you. So that the general question which I have
considered tesolves itself, at last, into the specific one which you submit.

Subsection 7 of paragraph “a” of section 8 of the Civil Service law enumerates
the following as in the unclassified service:.

“Two secretaries or assistants or clerks for each of the elective and principal
executive officers, boards or commissions * * * authorized by law to appoint
such a secretary, assistant or chief clerk.”

I do not think that it is worth while to quote lexicographers’ definitions of
the terms “secretary,” “assistant” and “clerk,” as the ordinary and usual meaning
of each of these words, for present purposes, is well understood. The state
registrar is, in no sense, a secretary of the secretary of state, because he sustains
to the secretary of state no direct or personal relation whatever in the discharge of
the official duties of either save that the secretary of state, as I have pointed out,
is to exercise supervision over the discharge, by the registrar of vital statistics,
of the independent functions pertaining to the bureau of vital statistics.

The registrar of vital statistics is not an assistant of the secretary of state,
as he performs no services whatever for the secretary of state, as such.

The state registrar is not a clerk of the secretary of state; in fact, he is not
a clerk at all.
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Indeed, as the words “secretary,” “assistant” and “clerk” are used in this
statute, I do not think that they could be held to apply to one having the at-
tributes of an independent officer, especially to one appointed for a definite term
independent of that of the appointing officer.

I am, therefore, of the opinion that yvour question is to be answered in the
negative, and that the general question which I have suggested is to be answered
by the statement that, waiving the question of the practicability of ascertaining
the merit and fitness of applicants for the position of state registrar of vital
statistics, by competitive examination, that position is in the classified service of
the state.

Very truly yours,
Epwarp C. TURNER,
Attorney General..

6.

INHERITANCE TAX LAW—APPRAISEMENT BINDING IN PROBATE
COURT—METHOD OF COMPUTING TAX—APPOINTMENT OF
APPRAISERS BY PROBATE COURT.

First. Under the inheritance tax law, the appraisement returned in the probate
court is, in the first instance, binding upon all parties.

Second. If land devised to collateral relatives is sold in partition at less than
the appraised value thereof, the probate judge may not take cognizance of this fact
for the purpose of computing the tax.

Third. The probate court may not appoinl appraisers to determine the actual
market value of the property except on formal application under the statute.” Such
application must be made within a reasonable time after the death of the testator
and the filing of the inventory.

CoLuMmBUS, Omro, January 16, 1915.

Hon~. Paiie L. WiLkINs, Probate Judge, Mt. Vernon, Ohio.

DEear Sir:—I acknowledge receipt of your letter of January 7, 1915, addressed
to my predecessor and by him handed to me. In it you ask for the opinion of the
department upon the following question:

“The price for which real estate, part of which is devised to collateral
relatives within the scope of the inheritance tax law, sells at partition sale
is much less than the appraisement of the estate returned in the probate
court. The administrator, accordingly, contends that the tax should be
computed upon the amount actually realized from the public sale rather
than upon the inventory and appraisement.

“May the probate judge, in the first instance, approve for collateral
inheritance tax purposes, the appraisement included in the general in-
ventory?

“May he take judicial notice of the selling price of the land in another
court_and compute the tax accordingly?

“In a case of this sort, should he appoint appraisers, under section 5343,
General Code?”

The sections of the statutes involved are as follows:

“Section 5340. Within ten days after the filing of the inventory of
every such estate, any part of which may be subject to a tax under the
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provisions of this subdivision of this chapter, the judge of the probate
court, in which such inventory is filed, shall make and deliver to the
county auditor of such county a copy of the inventory; or, if it can be
conveniently separated, a copy of such part of the estate, with the appraisal
thereof. The auditor shall certify the value of the estate, subject to
taxation hereunder and the amount of taxes due therefrom, to the county
treasurer, * * * _

“Section 5343. The value of such property, subject to said tax, shall be
its actual market value as found by the probate court. If the state,
through the prosecuting attorney of the proper county, or any person
interested in the succession to the property, applies to the court, it shall
appoint three disinterested persons, who, being first sworn, shall view and
appraise such property at its actual marke: value for the purposes of this
tax and make return thereof to the court. The return may be accepted
by the court in a like manner as the original inventory of the estate is
accepted, and if so accepted, it shall be binding upon the person by whom
this tax is to be paid, and upon the state. * * *

“Section 5344. The probate court, having either principal or auxiliary
jurisdiction of the settlement of the estate of the decedent, shall have juris-
diction to hear and determine all questions in relation to such tax that
arise, affecting any devise, legacy or inheritance under this subdivision of
this chapter, subject to appeal as in other cases, and the prosecuting
attorney shall represent the interests of the state in such proceedings.”

While much seemingly essential machinery is omitted from the collateral
inheritance tax statutes, I am of the opinion that the following statements, responsive
to your questions, constitute the correct application of the foregoing provisions:

First. The appraisement included in the general inventory is primarily binding
upon all parties. This is because, in the first instance, the probate court has no
duty or function whatever to perform with respect to the valuation of the estate,
if so much thereof as is subject to the collateral inheritance tax can be conveniently
separated from the remainder; for in such event, the value of the estate and the
amount of taxes due therefrom is to be ascertained by the county auditor, upon
the basis of the appraisement of the taxablé portion of the estate.

Second. The probate judge may not take cognizance in any way of the
price for which land subject to the tax may have sold at public sale in partition
proceedings. The primary appraisement of the estate, for reasons already stated,
stands until the same is set aside by the court in the exercise of the special juris-
diction vested in it by section 5343 and 5344, General Code. Facts of the kind
which you mention would he competent evidence in such proceedings, but would
have to be introduced as other evidence.

Third. The probate court may not exercise jurisdiction under sections 5343
and 5344, General Code, and appoint appraisers to determine the actual market
value of the property for the purpose of the tax, except upon formal application
to the court as therein provided.

With the exception of the appraisal of the value of a life estate, not subject
to the tax, which must be made within sixty days after the death of the testator
(Section 5333, G. C,, amended 103 O. L., 463), the statutes provide no time limit
within which the proceedings for appraisal, referred to in section 5343, General
Code, shall be commenced. This question seems to be involved in your inquiry
and I am of the opinion that such proceedings must be instituted within a reason-
able time after the death of the testator and the filing of the inventory, having
regard to all the facts and circumstances of the case (in re Kingman, 220 II1.,563,
a dictum under a statute silent, in this respect, like that of Ohio). As to what
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constitutes a reasonable time, I am of the opinion that the probate court may
determine this question in the exercise of judicial discretion, subject to appeal
as provided by statute. In other words, while section 5343 provides that if the
application is made, the probate court “shall appoint,”’ etc., nevertheless it is my
opinion that the implication of the statute is that application must be made within
a reasonable time so that the statute is to be given its manadtory effort only when
a timely application is made.
Very truly yours,
Epwarp C. TURNER,
Attorney General.

7.

BOND ISSUE—ELECTION MAY BE HELD FOR APPROVAL OF BOND
ISSUE UNDER LONGWORTH ACT—TWO-THIRDS VOTE NECES-
SARY—DEPUTY STATE SUPERVISORS OF ELECTION DETERMINE
THE FORM OF QUESTION—RESOLUTION OF COUNCIL NECES-
SARY.

1. An election may be held for the purpose of securing the elector’s approval
of the issuance of bonds under the Longworth act, so-called, as amended, not-
withstanding the fact that bonds could have been issued by council without a wote.

2. At such clection, two-thirds of the voters woting on the question must wote
in favor of the proposition in order to authorize the issuance of the bonds.

3. The form of the question to be subniitted to the-eleciors is to be determined
by the deputy state supervisors of elections, on the basis of a resolution of necessity
passed by council and certified to such supervisors.

CoLumsus, OHIo, January 16, 1915.

Hon. JonatHAN TAYLOR, City Solicitor, Akron, Ohio.

DEeaR Sir:—You state in your letter of January 12, 1915, receipt of which has
been acknowledged, that it seems desirable to submit to a popular vote a proposition
to issue bonds for extending and enlarging a waterworks plant now in process of
construction, and that the issuance of such an amount of bonds by the council,
without a vote of the electors, would not cause either the one per cent. limitation
or the two and one-half per cent. limitation of the Longworth act, so called, to be
exceeded. You submit for my opinion the following questions:

“l. Under the circumstances named, have we authority to expend
the funds of the municipality to hold an election for the issue of the
bonds referred to?

“2. Must the issue be carried by a majority or two-thirds vote?

“3. TIs there any authority for holding an election on the bond issue
except when it exceeds the one per cent. or two and one-half per cent.
limitations?

“4. What chall we indicate the purpose of the issue to be on the ballot?

“5. Is there any authority for submitting this matter to a popular vote
except on an initiative petition?”

All of these questions involve consideration of what is known as the Longworth
law, in its present amended form. Section 3939, General Code, a part of this
measure, provides that:
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“When it deems it necessary, the council of a municipal corporation,
by an affirmative vote of not less than two-thirds of the members elected
or appointed thereto, * * * may issue and sell bonds, * * * f{forany
one of the following specific purposes; * * %

(Here follows an enumeration of twenty-seven specific purposes which it
will not be necessary to quote, it being sufficient to state that the ex-

tension and enlargement of waterworks is one of them.)

Section 3940, General Code, provides that:

“% % % The total indebtedness created in any one fiscal year * * *
under authority conferred in the preceding section, shall not exceed one
per cent. of the total value of all property in such municipal corpora-
tion, as listed and assessed for taxation.”

Sections 3941 and 3932 of the General Code, read together, have the effect
of providing that the net indebtedness, created or incurred by the council under
section 3939 of the act, and under the original Longworth law with its amendments,
shall not exceed two and one-half per cent. of the assessed value of the property
in the municipality.

Section 3942, which must be very carefully considered in connection with your
question, is as follows:

“In addition to the authority granted in section one (1) (G. C. sec.
3939) of this act and supplementary thereto, the council of a municipal
corporation, whenever it deems it necessary, may issue and sell bonds in
such amounts, or denomination, and for such period of timc and rate of
interest not exceeding six per cent. per annum, as it may determine upon for
any of the purposes set forth in said section one (G. C. sec. 3939), upon
obtaining the approval of the electors of the corporaticn at a general or
special election in the following manner.”

I am of the opinion that council may act under section 3942 whenever it
chooses, although there may be no necessity for such action by reason of the
lack of power to act under section 3939, General Code. That is to say, if
council wishes to do so it may submit any bond issue to a vote of the electors.
though it could have issued the bonds itself, without violating any cf the limitations
imposed by law upon the issuance of bonds without a vote of the people.

In this respect the amended Longworth act differs radically from the original
Longworth law, but the difference is so obvious that the intent to make the change
seems very clear to me.

Consideration of section 3942 and related sections, in this light, furnishes
answers to all but one of your questions. Referring to them in their order, I may
say that I am of the opinion,

First: That under the circumstances which you name the city of Akron may
hold an election for the issuance of the bonds referred to.

Second: In order to authorize the issuance of bonds, two-thirds of the voters
voting at the election. on the question, must vote in favor thereof. (Section 3947,
General Code.)

Third: The duthority to hold an election on the issuance of bonds, under
such circumstances, does not depend upon the lack of the authority of council to
issue them otherwise, by reason of the operation of the one per cent. or two and
one-half per cent. limitations.

Fourth: (Responsive to your fifth question) Council may submit the matter
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to a popular vote in the manner prescribed by the statutes cited, and an initiative
petition is not necessary.

Separately considering your fourth question, which requires that special
attention be given to a statute not yet cited, 1 beg to state that in my opinion, by
virtue of sections 3943 and 3944, General Code, council should, in its resolution
ci necessity, state the purpose for which the bonds are to be issued and cause a
copy of the resolution to be certified to the deputy state supervisors of the county.
It then becomes incumbent upon the deputy state supervisors to prepare the ballots,
and in so doing they will select the proper form of the statement of the proposition
to be voted upon.

Very truly yours,
Epwarp C. TURNER,
Attorney General,

8.

PERMISSION PRIOR TO 1913 1S SUFFICIENT TO MAINTAIN SCHOOL
FOR DEAF—SAID SCHOOL MAY RECEIVE FROM STATE
TREASURER ONE HUNDRED AND FIFTY DOLLARS FOR EACH
DEAF PUPIL TAUGHT DURING THE YEAR ENDING AUGUST, 1914

A school district recetving permission, prior {o 1913, to maintain a school for
the deaf, is entitled, without further permission, to maintain such school and to
recetve from the state treasury the sum of one hundred and fifty dollars ($150.00)
for each deaf pupil taught in such school during the year ending August, 1914.

CoLumzus, Onio, January 16, 1915.

Hon. Frank W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.
Dear Sir:—I acknowledge receipt of your letter of January 11, 1915, submitting
for my opinion the following question:

“There had been a law (section 7755-7761, General Code), authorizing
the state commisioner of common schools to grant permission to a board
of education of any school district in Ohio to maintain one or more day
schools for the instruction of the deaf.

“In May, 1911, the state commissioner of common schools granted
to the board of education of Toledo, the permission to maintain such
school for the deaf, whereby the board of education of Toledo was
entitled to receive from the state common school fund received by Lucas
county, one hundred and fifty dollars for each deaf pupil attending such
school.

“In 1913, this law was amended so that the state now pays the money
direct instead of being paid by the county. The board of education of
Toledo did not apply for permission under the new law, and, consequently, ~
no permission was granted. Toledo now wishes to receive the compensa-
tion of one hundred and fifty dollars per deaf pupil taught in,such school
last year. Is Toledo legally entitled to this money?”

I find, upon examining the statutes referred to in your letter, that the original
act provided for the establishment of schools for the education of the deaf only,
whereas the corresponding sections, as amended in 1913, authorized the establish-
ment of schools for the deaf, blind and crippled.

I find that section 7755, General Code, as amended, which is the provision
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requiring application to the superintendent of public instruction differs from original
section 7755 in two respects only, viz.: the designation of that official by his present
title instead of as state commissioner of common schools, and the reference to the
schools for the blind and crippled. I find that the only other changes in the
rclated statutes, which in any way affect the question which you present, are such
only as are necessary to extend the scope of the scheme of legislation which they
constitute so as to comprehend the common school education of the blind and
crippled as well as that of the deaf, with the exception of the change spoken of by
you with reference to the source of the funds necessary to defray the expense of
stich special instruction. The nature of this change is made clear by the quotation
of the following provisions of original and amended section 7757, respectively:

“Sec. 7757 (criginal) The county auditor in each county shall appor-
tion and the county treasurer pay out of the state common schocl fund
received hy such county, to the treasurer or other financial officer of a
board of education, maintaining a school or schools for the instruction
of the deaf, one hundred and fifty dollars for each deaf pupil, resident

0

of such county, instructed in any such school * * =%

“Sec. 7757 (as amended 103 O. L., 271) At the close of each school year
each board of education of the school district in which such schools for
the education of the deaf, crippled or blind shall be established and main-
tained, shall certify to the auditor of state the number of pupils given in-
structions in said schools during the preceding school year, and thereup
the auditor of state shall draw his warrant upon the treasurer of state
in favor of such board of education, payable out of the general state
fund in an amount equal to one hundred and fifty dollars ($150,00) for
each deaf or crippled pupil given instruction in such school within said
district. * * *7”

It is evident to me that the formal repeal and re-enactment of the sections in
question was prompted only by the necessity of complying with article II, section -
16 of the constitution, and that the intention of the legislature was, as expressed
in the title of the act of 1913, merely to “amend section 7755, etc.,” so as to enlarge
the scope of the special instruction that it might include other classes of defective
pupils and so as that too, the burden of paying such special instruction might be
shifted from the staté common school fund distributed to the county, to the general
revente fund of the state. The general rule is that where a statute is repealed or
re-enacted for the mere purpose of amending it, the unchanged portions of the
same are to be regarded as having been the law all the time, as to cases within
the purview of the original law. If the amendment of 1913 had been limited
to that of section 7757 and section 7758, with reference to the source of payment,
it would not be contended that a new application to the state commissioner or
superintendent would have been thereby rendered necessary.

The mere fact that the new law refers to the superintendent of public instruction,
whereas the old one referred to the commissioner of common schools is immaterial
in view of the provisions of section 4, article VI of the amended constitution.

So far as schools for the deaf are concerned, the provision for application to
the state department is the same in both the old and the new law. Curiously
enough, both sections provide that on application the state officer “shall grant
permission,” so that his function seems to have been purely ministerial at all
times. Whether or not this is so, I am of the opinion and so advise that an
application to the state commission of common schools, under the old law, and the
granting of permission based thereon, is sufficient authority for the payment out

.
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of the state treasury of one hundred and fifty dollars ($150.00) for each deaf pupil
given instruction in a day school of a given district, out of the general revenue
fund of the state, providing, of course, the necessary appropriation has been made
by the general assembly. ’

Inasmuch as the amendment in question did not take effect until August 2,
1913, the last school year, that ended in August, 1914, would be the first year
for which payments out of the state treasury could be made.

Very truly yours,
Epwarp C. TURNER,
Attorney General.

9.

RIGHT OF SUPERINTENDENT OF PUBLIC WORKS TO FIX RATES
FOR LEASING WATER FOR POWER AND OTHER PURPOSES—
AUTHORITY TO LEASE SURPLUS WATER FROM CANALS FOR
PURPOSES OTHER THAN POWER—LEASING WATER FROM
CANALS—RESERVOIRS.

1. The superintendent of public works has the right to fix rates for leasing
water for power and other purposes. ‘

2. The legislature has left the fixing of rates of all tolls and rentals to the
sound judgment and discretion of the superintendent of public works.

3. The superintendent of public works has authority for leasing surplus water
from the canals for purposes other than power.

4. Where there is mo mavigation in a canal, water therein may be leased
provided it is not needed for some other purpose such as the protection of the
canal.

S. No lease of water privileges can be made from the reservoirs set apart as
public parks, which lease would interfere with the right of the people to use these
veservoirs for recreation and pleasure.

CoLumsus, OHIo, January 18, 1915,

Hon. Joun I. MiLLER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your letter of January 12, 1915, inquiring as to the rights
and duties of the superintendent of public works with reference to certain features
of the law governing the leasing of water on the public works of the state.

First. You inquire as to whether or not the supérintendent of public works has
the right to fix the rates for the leasing of water for power and industrial pur-
poses, or for any other purposes. I am of the opinion that he has such right.

Section 431 of the General Code, which provides among other things that the
superintendent of public works shall “adjust and fix the amount of rent due and
unpaid as may be deemed just,” is not as clear upon this proposition as might be
desired, in that it seems to apply only to rent due and unpaid, but section 416,
General Code, clears up all ambiguity by providing broadly that “the superintendent
of public works of Ohio shall regulate the rate of tolls to be collected on the
public works of the state, and shall fix all rentals.”

Second. Your second question is directed to the proposition of whether or
not the legislature in its laws establishing the canals and reservoirs, had in mind the
idea of making a profit from them. This question would seem to raise a question of
policy rather than one of law. The legislature has apparently chosen to allow
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the matter of the rates of all tolls and rentals to rest in the sound judgment and
discretion of the superintendent of public works, giving him in sections 416 and 431
of the General Code of Ohio, full authority to regulate the rate of tolls, fixing all
rentals, and adjusting and fixing the amount of rent due and unpaid “as may be
deemed just.” Legislative intent can be gathered only from the language of the
statutes, and that language clearly and unequivocally places the control of rates
of tolls and rentals in the hands of the superintendent of public works. Without
reviewing the declarations of the legislature bearing upon this proposition, it is
sufficient to observe that a very recent enactment contemplates that there may prop-
erly be a scale of toll rates and charges, sufficiently high to leave a surplus after pay-
ment of the cost of operation, maintenance and improvement. I refer to section 2503-1
of the General Code, as amended in 103 O. L., p. 473, said amended section
being passed April 18, 1913, and providing, among other things, for the disposition
of a surplus such as is referred to above.

Third. Your third question, as to what authority, if any, exists at the present
time, or has existed at any time hitherto, for the leasing or selling of surplus
water from the canal for other than power purposes, must be answered by a
reference to several sections of the General Code. While section 431 refers in terms
to the leasing of surplus water power, there is no expression of limitation by
which the superintendent of public works is inhibited from leasing water for
purposes other than power. On the other hand, section 429, General Code, refers
to contracts for “water privileges” and section 433, General Code, authorizes the
superintendent of public works to collect not only “water rents as they become due
under the lease of water power,” but also “rentals for pipe permits.” If the
legislature had not intended to authorize the leasing of water for purposes other
than power, it would not have authorized the coilection of rentals for pipe
permits, I am, therefore, of the opinion, that the superintendent of public works
has authority for leasing surplus water from the canals, for purposes other than
power.

Fourth. Your inquiry as to the meaning of the term “surplus water not needed
for navigation” is best answered by a reference to section 431 of the General
Code, which omits the words “not needed for navigation” and broadly authorizes
the leasing of surplus water power. I am, therefore, of the opinion, that you have
the authority, where water in a canal is not needed for navigation for the reason
that there is no navigation in the canal, to lease said water, if not needed for
some other purpose such as the protection of the canal.

Fifth. As to your fifth question, I am of the opinion that the fact that the state
has made public parks of various reservoirs, does place a limitation upon the
leasing of water drawn therefrom. These reservoirs are, by the statutes, dedicated
and set apart forever, for the use of the public as public parks or pleasure resorts,
and are 1o be open to the public for recreation and pleasure, including hunting,
fishing and boating, and it is clearly the intention of the legislature that no lease
of water privileges is to be made which would interfere with the right of the
people to use these reservoirs for the above named purposes.

Very truly yours,
Epwarp C. Turner,
Attorney General.
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10.

UNDER SECTION 3004, GENERAL CODE, THERE IS NO LIMITATION
OF TIME OR AMOUNT ALLOWED PROSECUTING ATTORNEYS FOR
EXPENSES.

Neither the court of common pleas nor probate court have any jurisdiction under
section 3004, General Code, to limit the amount or time of withdrawing the amount
allowed prosecuting attorneys for expenses to be paid under said section. The
matter lies wholly within the discretion of the prosecuting attorneys.

Corumsus, OHIO, January 18, 1915.

Hon. Cuas. T. StaHL, Prosecuting Attorney, Wauseon, Ohio.
Dear Sik:—I acknowledge receipt of yours of January 11, 1915, in which you
ask for an opinion of this department, upon the following question:

“The construction of section 3004, G. C., as to whether the prosecuting
attorney may draw out the entire fund therein stipulated, viz., one-half
of his salary, at his own discretion, or whether it is within the juris-
diction of the judge, and that he may apportion the same.”

This section reads as follows:

“There shall be allowed annually to the prosecuting. attorney in ad-
dition to his salary and to the allowance provided by section 2914, an
amount equal to one-half the official salary, to provide for expenses
which may be incurred by him in the performance of his official duties and
in the furtherance of justice, not otherwise provided for. Upon the order
of the prosecuting attorney, the county auditor shall draw his warrant on
the county treasurer payable to the prosecuting attorney or such other
person as the order designates, for such amount as the order requires, not
exceeding the amount provided for herein, and to be paid out of the
general fund of the county.

“Provided that nothing shall be paid under this section until the
prosecuting attorney shall have given bond to the state in a sum not
less than his official salary to be fixed by the court of common pleas or
probate court with sureties to be approved by either of said courts, con-
ditioned that he will faithfully discharge all the duties enjoined upon him,
by law, and pay over according to law, all moneys by him received in his
official capacity. Such bond with the approval of such court of the
amount thereof and sureties thereon and his oath of office inclosed therein
shall be deposited with the county treasurer.

“The prosecuting attorney shall annually before the first Monday
of January, file with the county auditor an itemized statement, duly verified
by him, as to the manner in which fund has been expended during the
current year, and shall if any part of such fund remains in his hands
unexpended, forthwith pay the same into the county treasury. Provided,
that as to the year, 1911, such fund shall be proportioned to the part of
year remaining after this act shall have become a law.”

The evident purpose of the enactment of this statute was to place at the
disposal of the prosecuting attorney a sum of money which he might expend in
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such a manner as to render partial secrecy at the time when the expenses were
incurred, and also adding a requirement that on or before the first Monday
of the year following, he should render a statement under oath, of the manner
of his expenditures.

The statute contemplates two methods by which this special fund may be
drawn from the treasury and by the prosecuting attorney expended. First, he
may secure from the county auditor a warrant for all or a portion of the amount
to which he is entitled, after having given bond and securing its approval by the
court; or, he may leave the entire amount in the county treasury and issue
his order to the county auditor for each separate expenditure of money. In no
event does the statute contemplate that the court shall exercise any jurisdiction
or have any control over this fund other than to approve the bond when
submitted,

I am in hearty accord with the construction you have placed upon this section,
wherein you say:

“The matter lies wholly within the discretion of the prosecuting
attorney, and that after the bond is executed and approved by the court,
it is not within the province of the court to designate either the amount
or the time in which the prosecuting attorney may draw the fund.”

It is my opinion, therefore, that after you have given bond and the bond has
heen approved by the court, you may withdraw either all or a portion of the
amount to which you are entitled, and expend it in such a manner as is con-
templated by this section, and that the court has no jurisdiction over the amount
to be drawn by you.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

11.

STATE CIVIL SERVICE COMMISSION REQUIRED TO CERTIFY ONLY
THE THREE CANDIDATES STANDING HIGHEST ON ELIGIBLE
LIST.

When the state civil service commission has certified to a board the names of
the three candidates standing highest, said commission has no authority to certify
the three next highest to said board, merely because said board is unable to agree
upon any one for the position.

CoLumBus, OHIo, January 18 , 1915,

The State Civil Service Commission, Columbus, Ohio.
GENTLEMEN :—1 have your letter of January 13, 1915, which submits the follow-
ing proposition:

“In one of the counties of Ohio, we recently held an examination
for the position of superintendent and matron of the county infirmary.
This examination resulted in an eligible list of some eight (8) people
for each position. On requisition of the board of county commis-
sioners, we certified the three highest people for each position. The
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cletk of the board of county commissioners now notifies us that the
board has been unable to agree upon any one for either of the positions
of superintendent and matron, and asks us to certify to them the next
people on the eligible list. We doubt the power of this ccmmission to
-go any further than we have already gone when we made the regular
certification, unless legal reasons are given to us for the removal of
those from the eligible list who stand highest thereon.”

Your view is correct; this department approves your action. The fact alone
that the board of county commissioners are unable to agree upon any omne for either
position, will not justify you in certifying the names of the next three persons on
the eligible list. ’

Respectfully yours,
Epwaro C. TURNER,
Attorney General.

12.

EMERGENCY ACT OF THE LEGISLATURE BECOMES A LAW ON THE
DAY IT IS SIGNED.

An emergency act of the legislature becomes a law on the day it is signed by
the governor.

Corumrus, Onro0, January 18, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
DEar Sirs:—Under date of January 12, 1915, you inquire:

“When does an emergency act of the legislature become a law; the
day it is signed by the governor or the day it is filed with the secretary
of state?”

The sections of the constitution, that it is necessary to consider in this matter,
are as follows:

“Article II, Sec. 1c. No law passed by the general assembly shall go
into effect until ninety days after it shall have been filed by the governor
in the office of the secretary of state, except as herein provided.

“Article II, Sec. 1d. Laws providing for tax-levies, appropriations
for the current expenses of the state government and state institutions, and
emergency laws necessary for the immediate preservation of the public peace,
health or safety, shall go into immediate effect.

“Article II, Sec. 16. Every bill passed by the general assembly shall,
before it becomes a law, be presented to the governor for his approval.
If he approves, he shall sign it and thereupon it shall become a law and be
filed with the secretary of state. If he does not approve it, he shall
return it with his objections in writing, to the house in which it originated,
which shall enter the objections at large upon its journal, and may then
reconsider the vote on its passage. If three-fifths of the members elected
to that house vote to repass the bill, it shall be sent, with the objections
of the governor, to the other house, which may also reconsider the vote on
its passage. If three-fifths of the members elected to that house vote
to repass it, it shall become a law notwithstanding the objections of the



ATTORNEY GENERAL, 19

governor, except that in no case shall a bill be repassed by a smaller
vote than is required by the constitution on its original passage. * * *
If a bill shall not be returned by the governor within ten days, Sundays
excepted, after being presented to him, it shall become a law in like manner
as if he had signed it, unless the general assembly by adjournment
prevents its return; in which case, it shall become a law unless, within
ten days after such adjournment, it shall be filed by him, with his ob-
jections in writing, in the office of the secretary of state.”

I assume that you do not refer, in your question, to a bill which has been
presented to the governor and has not been signed by him, or one which has been
vetoed by him, since you ask, solely, when an emergency act becomes a law—
the day it is signed by the governor or the day filed with the secretary of state.

The actions of the general assembly are known as “bills” until they have
received the signature of the governor, when they are known as “laws.” Section
16 of article II, above quoted, states that every bill passed shall, before it becomes
a law, be presented to the governor for his approval, and when signed shall
thereupon becomes a law. Therefore, it is necessary that the signature of the
governor be attached to a bill before it becomes a law, but it does so become a law
upon such signature being attached. The mere fact that it is required to be filed
with the secretary of state does not affect the fact that it is already a law.

Section 1d of article II states that emergency laws shall go into immediate
effect. :

Since a bill becomes a law upon the signature of the governor and does not
necessarily have to wait upon the filing of the same with the secretary of state,
1 am of the opinion that an emergency act of the legislature becomes a law,
itnmediately, upon its being signed by the governor.

Very truly yours,
Epwarp C. TURNER,
Attorney General.

13.
ARTICLES OF INCORPORATION—MUTUAL FIRE INSURANCE COM-

PANY MUST STATE IT IS FORMED FOR PURPOSE OF TRANS-
ACTING “BUSINESS OF INSURANCE ON THE MUTUAL PLAN.

A mutual fire insurance company must, in its articles, state that it is formed
for the purpose of transacting “business of insurance on the mutual plan”

CoLumeus, OHIo, January 18, 1915,

Hon. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio.

Dear Sir:—I return herewith, without my approval endorsed thereon, the pro-
posed articles of incorporation of The Auto Insurance Company, for the reason
that the statement of the purpose of incorporation is so indefinite that it cannot
be determined therefrom what the kind and character of business, which the
company proposes to undertake, is.

The declared purpose of the corporation is as follows:

“insuring automobiles and accessories against fire or theft, or both.”



© 20 ANNUAL REPORT

This. fact, together with the fact that the corporation is not for profit, suggests
the possibility of an attempt to incorporate either under sections 9510 and 9556,
or under section 9393, General Code.

I find that my predecessor advised the then secretary of state, that the articles
were not in conformity with section 9593, General Code. The correspondence
attached to the articles, and also enclosed herewith, shows that the incorporators
actually did intend, in the first instance, to organize a mutual protective association,
under section 9593, General Code, but now tender the same articles of incorpora-
tion as sufficient for a mutual company, under section 9510, General Code.

It is true that mmutual companies may be organized under sections 9510, General
Code, and the succeeding sections, particularly sections 9525-9528, inclusive. But
in order that the articles of incorporation may be so definite as to enable one to
apprehend the exact nature of the corporation, I am of the opinion that it is
necessary specifically to state in the articles that the company is formed for the
purpose of transacting the business desired “on the mutual plan” For lack of
these necessary words I am unable, as already stated, to certify my approval of
the articles.

: Very truly yours,

Epwarp C. TURNER,
Attorney General.

14.

WHO MAY BE EMPLOYED BY THE STATE BOARD OF CHARITIES AS
VISITORS—DUTIES THEY MUST PERFORM

The board of state charities may enter into an arrangement with a private
charitable organization whereby its representatives may be emploved by the board
to act as wvisitors for the inspection of institutions receiving, caring for and dis-
posing of childven, provided such visitors perform all of the duties of the position;
such an arrangment would not be lowful if the visitors merely investigated the
disposition of certain classes of children.

Corumsus, OHro, January 18, 1915.

The Board of State Charities, Columbus, Ohio.
Dear Sirs:—I acknowledge receipt of your letter of January 12, 1915, re-
questing my opinion upon the following question:

“A certain private organization, in which this board has confidence as
to its ability and discretion, in one of the larger cities is planning to
make a special study of the disposition of illegitimate children. * * *

“Would it be possible for this board to designate certain members of
the private organization as visitors without salary and thereby have
the rights and powers of other visitors employed under the express terms
of section 1352?”

Section 1352 of the General Code, as amended 103 Ohio Laws, 865, provides as
follows:

“The board of state charities shall investigate by correspondence
and inspection the system, condition and management of the public and
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private benevolent and correctional institutions of the state and county,
and municipal jails, workhouses, infirmaries and children’s homes, and all
maternity hospitals or homes, lying-in hospitals, or places where women are
received and cared for during parturition, as well as all institutions whether
incorporated, private or otherwise which receive and care for children.
* * % TFor the purpose of such investigation and to carry out the pro-
visions of this chapter it shall employ such visitors as may be necessary,
who shall, in addition to other duties, investigate the care and disposition
of children made by institutions for receiving children, and by all institu-
tions including within their objects the placing of children in private homes,
and, when they deem it desirable they shall visit such children in such
homes, and report the result of such inspection to the hoard. * * #.

“Section 1352-1. Such board shall annually pass upon the fitness of
every benevolent or correctional institution, corporation and association,
public, semi-public or private as receives, or desires to receive and care
for children, or places children in privatc homes. * * * When the
board is satisfied as to the care given such children, and that the re-
quirements of the statutes covering the management of such institutions
are being complied with, it shall issue to the association a certificate to that
effect, which shall continue in force for one year, unless sooner revoked
by the board. No child shall be committed by the juvenile court to an
association or institution which has not such certificate unrevoked and
received within fifteen months next preceding the commitment. A list
of such certified institutions shall be sent by the board of state charities,
at least annually, to all courts acting as juvenile courts and to all associa-
tions and institutions so approved. Any person who receives children or
receives or solicits money on behalf of such an institution, corporation or
association, not so certified, or whose certificate has been revoked, shall
be guilty of a misdemeanor, and fined not less than $5.00 nor more than
$500.00.”

Without quoting the remaining provisions of the chapter in which these
sections are found I may say that on an examination of them I have reached the
conclusion that “the provisions of this chapter,” referred to in section 1352, do not
comprehend any of the other sections of the General Code which happen to be in
the chapter in question, but the phrase is obviously limited in its application to the
contents of section 1352-1, above quoted. That is to say, the purpose for which
visitors may be employed by the board of state charities is to enable the board to
acquire information upon which to base its determination relative to the issuance
of the certificate provided for in section 1352-1. For this purpose the investigation
described in section 1352, as amended, must be made, and such investigation
must include, within its scope, the system, condition and management of all in-
stitutions which receive and care for children, with a view to determining the
fitness of such institutions to do this kind of work.

I am of the opinion, therefore, that the board of state charities is without
authority to employ, in any sense, a visitor, the scope of whose investigation
would be limited to examining into the condition of any class of children cared
for in institutions, with the sole object of studying the disposition of such children
as a class. The visitors must examine the institutions, as such, and must report
to the board the care and disposition of children in the institution so that the board
can pass upon the fitness of the institution.

The arrangement about which you inquire could not lawfully be entered into
if the visitors without salary, of which you speak, would not be expected to report
to the board or would limit the scope of their investigations to the care and
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disposition of children of a certain class; but if the persons whom you have in
mind are willing to act as visitors for the board of state charities and to perform
all the duties of such visitors, without compensation, for the purpose of incidentally
acquiring for other uses approved by the board, information with respect to the
care and disposition of certain classes of children in the institutions examined
by them, I believe that the arrangement would be lawful and would constitute
an “employment” within the meaning of section 1352 as I have quoted it. In such
event, the employment might be limited, if desired, to a certain class of institu-
tions such as public institutions, semi-public institutions or private institutions
receiving and caring for children and placing them in private homes, as such a
division of the labor of visitation is permissible under the statute. To permit
the arrangement upon the first basis disclosed above, would be to subject the
institutions subject to inspection to two visitations for the same single purpose;
and indeed would compel them to open their doors to investigators not really
interested in the ascertainment of the facts which the law requires the board of
state charities to find out. I do not believe that such an arrangement could be
justified.

While I have not been able to answer your question positively, I trust that
my advise to you will enable you to determine the actual question which you have
before you. Very truly yours,

Epwarp C. TURNER,
Attorney General.

16.
MECHANICS LIEN NOT TO BE ENFORCED AGAINST STATE.
A mechanic’s lien is not to be enforced against the state.
CoLumsus, OHIo, January 19, 1915,

The Ohio Board of Adwministration, Columbus, Ohio.
GENTLEMEN :—I beg to acknowledge receipt of your letter of January 15, 1915,
which is as follows: -

“By direction of the board of administration, I am handing you
herewith the sworn and itemized statement of a claim which was filed
with the board of administration January 7, 1915, by Talfourd P. Linn,
attorney for the Atlantic Terra Cotta Company, subcontractors, who have
been awarded the general contract for the construction and completion
of a dormitory building at the institution for feeble-minded, Columbus,
Ohio.

“l am also enclosing letters under dates of January 7 and 8 from
Mr. Linn; copy of letter from the Ohio board of administration to the
Dawson Construction Company ; two letters from the Dawson Construction
Company to the board of administration under dates of January 9 and 14;
all of which are self-explanatory.

“Your advice and opinion is respectfully requested as to what further
action should be taken by the board relative to said claim.”

Replying to the inquiry contained in your letter, permit me to advise that the
courts, in the construction of section 8324 of the General Code, have held that
while the language is broad enough to include public improvements, public build-
ings, etc.,, that statute does not apply to improvements in charge of the state.



ATTORNEY GENERAL. 23

The state cannot be sued; consequently mechanic’s lien cannot be perfected in a
case of this kind. Inasmuch as a suit may not be brought against the state for
the enforcement of a mechanic’s lien there is no method by which a court can
decree its enforcement, and in the absence of a law to enforce the same, the
auditor of state cannot recognize this lien.

This matter was fully considered by Judge Kyle in the case of The State of
Ohio ex rel. Merritt & Company v. D. Q. Morrow et al, 10 Ohio Nisi Prius
Reports, N. S. page 279, in which he decided:

“There are no proceedings in law whereby a mechanic’s lien may be
enforced against the state of Ohio.”

This case was affirmed by the circuit court in the following memorandum
opinion to be found at the bottom of page 279 of the volume referred to above,
and is as follows:

“We think that the judgment of .the lower court should be afirmed for
the reasons given by Judge Kyle in his opinion, and in addition this reason:

“‘There is a doctrine laid down in 38th Law Bulletin, 212, which is
the law that where a contractor absconds that that ends his rights, and that
the owner may proceed with the completion of the work and without paying
to the contractor or his subcontractor anything, even though he should
complete the work at a less price than originally contracted for.””

In view of the circumstances and from the facts presented, it would appear
that there is nothing further that your board can do towards affording relief to
the subcontractor, The Atlantic Terra Cotta Company.

Very respectfully yours,
Epwarp C. TURNER,
Attorney General.

17.

STATE LIQUOR LICENSING BOARD—PRESENT GOVERNOR’S AUTHOR-
IZATION FOR FIXED CURRENT EXPENSES, PREVIOUSLY AUTHOR-
IZED, NEED NOT BE SECURED—GOVERNOR’S APPROVAL NOT
NECESSARY FOR CURRENT FIXED EXPENDITURES OF COUNTY
BOARDS—PRESENT GOVERNOR SHOULD APPROVE ALL ITEMS
OF EXPENSES OF STATE BOARD, HEREAFTER INCURRED.

1. The state liquor licensing board need not secure present governor’s author-
ization and approval of fixed current expenses previously authorized and approved
by preceding governor.

2. The state liguor licensing board need not procure the approval of the
governor for the current fixed expenditures of county boards other than salaries
of members hereafter appointed.

3. The state liquor licesing board should have the approval of the presend
governor to all items of expense of said state board hereafter to be tncurred.

Corumsus, OHIO, January 21, 1915.

State Liquor Licensing Board, Columbus, Ohio.
GeNTLEMEN :(—I am in receipt of yours of the 13th requesting an answer to
three questions propounded.
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The answers to these questions involve a construction of sections 5, 8, 13 and
46 of the act of April 18, 1913, 103 O. L., 216.
The first question you ask is:

“Should it procure and have on its files the newly installed governor’s
authorization and approval of its current fixed expenditures hereafter to
be patd? At the installation of the department or from time to time there-
after as they arose, such expendilures were authorized in writing by the
governor retired.”

My ‘answer is, No.

Supplementing the answer just given:

(a) Referring now to the things mentioned in section 5 of the act; rental of
office for the state board does not require the approval of the governor either in
the incurring or paying of same. Section 5 is by no means clear, and the only safe
course to pursue is to secure the approval of the governor to the incurring of all
indebtedness other than rental above referred to, and for your protection and to
avoid all questions, I hold this to be necessary to any future indebtedness incurred.

For the continued payment of the approved compensation of those persons
whose employments were approved by the preceding governor, there need be
no further approval by the present governor. No other persons may be employed,
nor may compensation heretofore approved be increased without the approval of
the present governor.

(b) Referring now to section 8: The approval of the present governor is
unnecessary for the continued payment to county licensing commissioners of the
salaries heretofore fixed with the approval of the preceding governor. Such
salaries may not be changed, nor may the salary of a new incumbent be fixed
without the approval of the present governor.

Your second question is:

“Should it procure and have on its files the newly installed governor’s
approval of the current fixed expenditures of the county boards here-
after to be paid?”

My answer is, No. (Salaries of county licensing commissioners is referred to
above.)

Section 13, which authorized the incurring of expenses by county boards, re-
quires the approval only of the state board. This section (13) further provides
that the payment (not the incurring of the expenses) be made in the same manner
as the state board’s expenses are paid. The manner in which the expenses of both
the state and county boards, which have been properly incurred, are to be paid is
provided for in section 46 of the act. The language of this section is clear and
needs no explanation.

Your third question is:

“Should it have on file the newly installed governor’s written author-
ization for the incurring of its incidental and contingent expenses that
may and will arise, the exact nature and amount of which cannot always
be determined in advance? Would an oral authorization for the incurring
of such expenses to be subsequently approved in detail in writing by the
governor be sufficient?”’

My answer is that it will be necessary for your board to have the present
governor’s approval for the incurring of such incidental and contingent expenses
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of the state board. The method of such approval is not prescribed by the act,
but it should be of such character as to leave no doubt. I suggest that you
outline to the governor the general nature and probable amount of such expense
and have him approve it. This together with the subsequent approval in detail
(for payment) will be sufficient. Respectfully,
Epwarp C. TURNER,
Attorney General,

18.

CONSTRUCTION OF SECTION 742, GENERAL CODE—SUPERINTEND-
ENT OF BANKS NEED NOT EMPLOY AN ATTORNEY TO PRESENT
-HIS ACCOUNT TO COURT.

Under section 742, General Code, the notice requived to be given “such cor-
poration, company, society or assoctation,” should be served at such time prior
to presenting the statement of expenses of supervision and liqguidation to the common
pleas court for approval as will give all parties concerned a reasonable opportunity
for filing objections or exceptions to such expense account. Under said section
the superintendent of banks need not employ an attorney to present his account
to the court for its approval.

Corumsus, OHIo, January 22, 1915.

MR. GEORGE WALTERS, Superintendent of Banks, Columbus, Ohio,
Dear Sir:—Under date of January 20, 1915, you submitted for my opinion the
following question :

“Section 742-4 relative to the expenses incurred in the liquidation of

banks, among other things, provides that:
‘all expenses of supervision and liquidation shall be ﬁxed by the super-
intendent of banks, subject to the approval of the common pleas court of
the county in which the office of such corporation, company, society or
association was located on notice to such corporation, company, society or
association.’

“Please render to me an opinion as to when such notice shall be given
the corporation, company, society or association, and as to whether or not
it is necessary to employ an attorney to represent the superintendent of
banks in presenting the expense accounts to the court for its approval.”

Since you delivered this.letter to me personally and we had a conversation
relative to the object of your request, T am answering it in view of my under-
standing of that conversation. .

The notice to “such corporation, company, society or association” required under
section 742-4 of the General Code should be served at such time prior to presenting
the statement of expenses of supervision and liquidation to the common pleas court
for approval as will give all parties concerned a reasonable opportunity for filing
objections or exceptions to any part of such expense account.

If you so desire, you may personally present the accounts mentioned to the
court for its approval, and need not employ an attorney, as any litigant has the
right to appear in his own behalf in any court of common pleas in Ohio.

Respectfully submitted,
Epwarp C. TURNER,
Attorney General,
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19.

REGISTRATION OF LAND TITLES.

In registration of land titles, the titles are to be numbered consecutively.
Documents relating to title should carry the title number for filing purposes.
All papers relating to registered title should be filed together under the title number
in the county recorder’s office.

CoLumeus, O#HIo, January 22, 1915.

Mr. C. B. Goroon, Recorder of Perry County, New Lexington, Ohio.
Dear Sir:—Permit me to acknowledge receipt of your favor of January 14,
which is as follows: .
“Please let me know where to record a mortgage given under the
Torrens land registration law. Each instrument is to be given a document
number. Where do we get this number?”

Replying to your inquiry, I beg to direct your attention to section 8572-47, G. C,,
at page 938 of vol. 103 O. L. (being section 47 of the act to provide for the
settlement, registration, transfer and assurance of land titles and to simplify and
facilitate transactions in real estate, known as the “Torrens land registration act”) _
wherein it is provided that:

“The recorder, upon the written request of the lessee, mortgagee, or
encumbrancee, and payment of the proper fee, shall, in addition to register-
ing the same, also record the instrument filed in his office in volumes to
be known respectively as ‘records of liens on registered land’ and ‘record
of leases on registered land’ * * *”

Answering your second question as to where you get the number to be given
to the documents filed or recorded, permit me to call your attention first to the
provision contained in section 8572-23 ‘of the General Code (section 23 of the act)
on page 927, vol. 103 O. L, as follows:

“All certificates of title shall be numbered consecutively, beginning
with number one. * * *”

In addition to the provisions quoted from section 8572-23, section 8572-35 of
the General Code (103 O. L., 932) provides, amongst other things, that:

“Each recorder shall keep an entry bLook in which he shall enter and
number in the order of their reception, all deeds and other voluntary in-
struments and all involuntary instruments and copies of writs or other
papers filed with him which relate to registered land. He shall note in
such book the year, month, day, hour and minute of the reception of all
instruments or papers in the order in which they are received, and shall also
at the same time enter the number of the instrument or paper in appropriate
blank space on the registered certificate of title for the land to which it
relates.”

In view of the fact that one of the purposes of the law is to “simplify and
facilitate transactions in real estate” it is at once apparent that one of the
essentials to carry out the intention of the act would be to have all of the papers
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relating to a given case of a registered title where they might be readily accessible
and in convenient form, and in view of this it is important that a system be
adopted which will obviate the necessity of searching through extensive files for
the purpose of locating such papers.

I believe that the purpose of the act will best be carried out if every paper
relating to a registered title bears the number of the registered title as the master
number, and in addition thereto the number given the document at the time of
its reception as contemplated in section 8572-35 of the General Code. At the
present time there are, of course, comparatively few papers to be searched for in
connection with the operation of this law, but as time goes on and business
under this law increases numerous papers will be filed and unless all of the
papers, documents, etc., in connection with a certain registered title are filed in
one place it will be necessary to go through numerous files for the purpose of
securing such papers which at the outset could and should be segregated and it
is my opinion that the provision in section 8577-36 of the General Code for the filing
of other instruments and memoranda in any way affecting the title to registered land
under the proper file numbers contemplates the use of the registered title number
as the proper file number.

Trusting that this answers your inquiry, I beg to remain,

Very truly yours,
Epwarp C. TURNER,
Attorney General.

20.

CIVIL SERVICE—SECRETARY OF STATE MAY SELECT STATE
REGISTRAR OF AUTOMOBILES AS ONE OF TWO EXCEPTIONS TO
CIVIL SERVICE LAW.

Under section 7 of subdivision 8 of the civil service act, 486-8, General Code,
the secretary of state wmay select as one of iwo secretaries, clerks or assistants,
the person discharging the duties of automobile registrar.

» CoLumsus, OHIo, January 23, 1915,

The State Civil Service Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—1 am in receipt of yours of the 21st inst, asking for an
opinion as follows:

“The head of what is known as the automobile department is designated
as the registrar of automobiles, and is an appointee of the secretary of
.state. The state civil service commission has made an examination to de-
termine the duties of this position, and we find them as follows:

“‘Supervising the registering of automobiles, motorcycles, chauffeurs
and dealers, the receipt of fees and issuing of tags and badges, conducting
correspondence and directing of all employes of his department; annualiy
receives and accounts for about $700,000.00. He has heretofore been re-
quired to give bond in the sum of $50,000.00. .

“The state civil service commission desires to know whether or not as a
matter of law the duties of this position are such as may be performed by
an assistant to the secretary of state, provided for in subsection 7 of main
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section 8 of the civil service act. This section provides that such an
elective officer as the secretary of state may have two secretaries, assistants
or clerks exempt from the classified service. We are clear that this
position is not that of a secretary or clerk, and desire to know whether or
not as a matter of law it can be designated -as an assistant to the
secretary of state.”

Also your supplementary letter of same date, reading:

“Referring to our letter of even date with reference to the head of

the automobile department, will say that the matter contained in quota-

tion marks is the description of the duties of that position as prepared

by this department for use in standardizing that position. We are pre-

paring what we call the standardization of positions as shown by the

duties, and the matter quoted is taken from our description of these duties

as determined after an examination for that purpose.”

Careful investigation of both the statutes and appropriation bills will fail to
disclose any department in this state known as the “automobile department,” or
any position known as the “registrar of automobiles.” Neither are there any
such duties as you refer to in your quotation above, resting upon any one except
the secretary of state himself. Nowhere is there any authorization or require-
ment that the person now occupying the position referred to, shall give bond.
Whether he gives bond or not is a matter for the secretary of state to determine.

The duties of “supervising the registering of automobiles, motorcycles, chauf-
feurs and dealers, the receipt of fees and the issuing of tags and badges, conducting
correspondence and directing all employes of his department” rests exclusively upon
the secretary of state.

The secretary of state may, however, employ the necessary assistants and
clerks to enable him to discharge the duties of the office so long as he_remains
within the appropriation given him for that purpose by the legislature.

As to his duties respecting the registration of automobiles, etc., the matter
now under consideration, he may require any of the employes in his office to
assist. In other words, the secretary of state alone has the power to prescribe
the duties of employes in his department, except so far as the statute confers
a limited power upon the assistant secretary, under certain conditions. The
bureau of vital statistics, in regard to the registrar of which I gave you an
opinion recently, is a separate department in respect to which the secretary of
state has certain duties to perform.

While under section 9 of the civil service act (G. C. 486-9) the civil service
commission may make and put into effect rules for the classification of offices,
positions and employments, your commission is without authority to prescribe what
the duties of the employment shall be. In other words, you are to take the duties
as prescribed by statute, or in the absence of statute as prescribed by the head
of the department, for each employe. ]

Taking the duties of the position referred to to be the assisting of the secretary
of state in respect to his duties imposed upon him by law, relative to automobiles,
motorcycles, chauffeurs and dealers, and his supervising for the secretary of state
the registering of automobiles, motorcycles, chauffeurs and dealers, the receipt of
fees and issuing of tags and bgdges, conducting correspondence and directing all
employes of this particular phase of the secretary of state’s duties, and receiving
on behalf of the secretary of state large sums of money, the person occupying
such a position must be classed either as a chief clerk or an assistant.
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As has been said to you in former opinions from this department, it is the
duties which the employe discharges rather than the title he bears, that are
controlling.

As the secretary of state is clearly such an officer as may make the appoint-
ment under subsection 7 of section 8 of the civil service act (G. C. 486-8), he
clearly has the right to exempt the employe from acting under the designation of
registrar of automobiles from the classified service under said subsection 7, pro-
viding the present secretary of state has not heretofore exempted two secretaries,
clerks or assistants, not counting the assistant secretary of state.

Yours very truly,
Eowarp C. TURNER,
Attorney General.

21.

BOARD OF STATE CHARITIES MAY NOT ACT AS VISITING AGENT
OF COUNTY CHILDREN'S HOME—TRUSTEES OF CHILDREN’S
HOME MUST CO-OPERATE WITH STATE BOARD IN ORDER TO
TRANSFER GUARDIANSHIP OF CHILDREN NOT PROPERLY CARED
FOR—EXPENSE OF EXAMINATION OF CHILD BY STATE BOARD
IS NOT CHARGEABLE AGAINST THE COUNTY.

1. The board of state charities may not act as visiting agent of county chil-
dren’s home. An agreement to do so will not have the effect of transferring the
guardianship of all wards of the howme to the board of state charities. There must
be a separate transfer of this kind in the case of each child under section 1352-3,
General Code.

2. In case a visitor of the board of state charities discovers that a child placed
by a children’s home is not being properly cared for, and the trustees are willing
10 co-operaiz with the state board, the proper procedure is for the trustees of the
home to transfer the guardianship to the state board of charities under section
1352-3, General Code.

3. Expenses incurred by the board of state charities in having made o physical
and mental examination of a child to be placed in o foster home are not chargeable
against the county of the child’s legal residence, under section 1352-4, General Cri-

Corumsus, OHIo, January 23, 1915.

The Board of State Charities, Columbus, Ohio. .
GeENTLEMEN :—Under date of January 12th, you request my opinion upon the
following questions: '

“l. Two county children’s homes have by resolution of their boards
of trustees requested the board of state charities to act as visiting agent.
The board has accepted the responsibility. The question has been raised
whether the board of state charities by such general contract becomes ipso
facto the sole and exclusive guardian of children received from such homes
and placed in foster families, or, whether it will be necessary to have a
formal transfer of each case in the manner set forth in section 1352-3.

*“2, If the general contract and agreement grants such guardianship,
can it be held to apply to a child previously placed in a foster home by
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the board of trustees who upon subsequent investigation and visitation by a
representative of this board is found to be placed in an improper home
and should be placed in another; or, must readjustment be made by the
board of trustees personally or by formal transfer of the case to the board
of state charities.

+ “3. It is the practice of this board before placing a child in a foster
home for the first time, to have a thorough physical and mental examina-
tion; the charges for such service have been very nominal. We wish to
know whether such items of expense can be included in the terms of
section 1352-4 for reimbursement by the proper county.

“4, Furthermore, when the board of state charities acts as agent
for a county home under section 3099 shall the home be responsible for
expenses of visiting children previously placed by the board of trustees,
as is the case when former wards of that board have been placed in foster
homes by the board of state charities?” ’

Your first question invites consideration of sections 1352-3 and 3099 of the
General Code, as amended in the so-called Juvenile Code, 103 O. L., 864. It will be
necessary to consider practically all the provisions of both of these sections, and
| accordingly quote them in full:

“Section 1352-3. The board of state charities shall, when able to do so,
receive as its wards such dependent or neglected minors as may be com-
mitted to it by the juvenile court. County, district, or semi-public chil-
dren’s homes or any institution entitled to receive children from the
juvenile court may, with the consent of the board, transfer to it the
guardianship of minor wards of such institutions. If such children have
been committed to such institutions by the juvenile court that court must
first consent to such transfer.

“The board shall thereupon ipso facto become vested with the sole
and exclusive guardianship of such child or children. The board shall,
by its visitors, seek out suitable, permanent homes in private families for
such wards; in each case making in advance a careful investigation of the
character and fitness of such home for the purpose. Such children may
then be placed in such investigated homes’ upon trial, or upon such
contract as the board may deem to be for the best interests of the child,
or proceedings may be had, as provided by law, for the adoption of the
child by suitable persons. The board shall retain the guardianship of a
child so placed upon trial or contract during its minority, and may at
any time, if it deems it for the best interest of the child, cancel such contract
and remove the child from such home. The board, by its visitors, shall visit
at least twice a year all the homes in which children have been placed
by it. Children from whom on account of some physical or mental defect
it is impracticable to find good, fiee homes, may be so placed by the
board upon agreement to pay reasonable board therefor not to exceed
- $3.50 per week, which shall be paid out of funds appropriated to the use
of the board by the general assembly. When necessary any children so
committed or transferred to the board may be maintained by it in a suitable
place until a proper home is found.

“So far as practicable children shall be placed in homes of the same re-
ligious bhelief as that held by their parents.

“Section 3099. Unless a children’s home places its wards through the
agency of the board of state charities, the trustees shall appoint a com-
petent person as visiting agent, who shall seek homes for the children in
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private families, where they will be properly cared for, trained and
educated. When practicable, the agent shall visit' each’ child so placed
not less than once in each year, and report from time to time to the
trustees its condition, any brutal cr ill treatment of it, or failure to
provide suitable food, clothing or school facilities therefor-in such family.
The agent shall perform his or her duties under the direction of the
trustees and superintendent of the children’s home for which he or she is
appointed, and may be assigned other duties not inconsistent with his or her
regular employment as the trustees prescribe. His or her appointment
shall be for one year, or until his or her successor is appointed, and he
shall receive such reasonable compensation for his or her services as the
trustees provide.”

The fundamental quesfion is as to what is meant by the phrase “unless a
children’s home places its wards through the agency of the board of state charities,”
as provided in section 3099. I may say in connection with this section, I have
examined the other provisions of the children’s code and the unamended laws
relative to the board of state charities and county children’s homes. I do not
find therein any direct authority in the trustees of children’s homes to make the
board of state charities a mere agent for the purpose of placing children in private
homes, nor any authority on the part of the board of state charities to accept
such an agency for this purpose. In my opinion, the phrase in question means
and refers to the proceeding authorized in section 1352-3, General Code, and that
only; so that the act of “placing wards of a children’s home through the agency
of the board of state charities” means the transfer to the board of the guardianship
of the wards of the home, as contemplated by section 1352-3, as a consequence of
which it becomes the duty of the board under that section to seek out and provide
permanent homes in private families for such wards. I do not find any authority
of law for the board of state charities acting as visiting agent for children’s homes.
The board has authority to appoint visitors to investigate institutions under section
1352, General Code, and such visitors are especially directed, in addition to other
duties, to “investigate the care and disposition of children made by institutions for
" receiving children, and by all institutions including within their objects the placing
of children in private homes, and- when they deem it advisable they shall visit such
children in such homes and report the result of such inspection to the board.” It
may be a matter of convenience for the visitors of the board to act also as visiting
agents for children’s homes, but the duties of the two positions are not, in my
judgment, compatible, for the reason that the purpose of the visitation under the
supervision of the board of state charities is to enable that board to form judgment
as to the efficiency of the management of the institution placing the child in the
home. Therefore, the board of state charities is in a position in law, adverse, so to
speak, to that of the children’s homes, and for one person to act as the agent of
both in the same transaction would offend against fundamental principles.

Irrespective of the question whether a general contract such as you speak
of can be made for the purposes of which you mention, I am of the opinion °
that such an agreement does not have the effect in and of itself of transferring
the guardianship of children who are wards of the children’s homes in question
to the board of state charities. That must be, in my opinion, a separate, distinct
and formal transfer. It is necessary in the case of each child, under section 1352-3,
and a general transfer, either prospective or retrospective in its character is in-
sufficient. The very fact that the juvenile court must consent to the transfer
of children committed to the children’s home by it indicates the correctness of
this view,
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Your second question being dependent upon an answer to your first question
opposite to that which I have given, perhaps does not require a separate answer.
1 may say, however, that in my opinion if the representatives of the board of state
charities discover that a child previously placed in a foster home by the board
of trustees of a children’s home, is improperly placed and should be placed in an-
other home, and the trustees of the children’s home -are willing to co-operate with
the board of state charities to that end, the proper procedure would be for the
trustees to transfer its guardianship to the board of state charities as provided
in section 1352-3, in which event the board acting under the section just cited might
cancel the contract of indenture, remove the child from the home in which it was
found, and place.it in another home more suitable to its interests.

Your third question requires consideration of section 1352-4 of the General
Code, as enacted 103 O. L. 867, which provides in part as follows:

“The actual traveling expenses of such child and that of the agents

or visitors of said board in connection with placing such dependent or
neglected child in a home and of subsequent visigation of such child, to-
gether with half the amount of board, if any, paid by said board on
account of the child to the owners of such home shall be charged by the
board of state charities to the county in which the child had a legal residence
when received by such board. The treasurer of each county shall pay the
quarterly draft of the board of state charities for the amount so charge-
able against such county for the preceding quarter. * * *”

It is apparent from the foregoing langunage that the expenses which are charge-
able to the county are traveling expenses in connection with placing a child in a
home, expenses of subsequent visitation of such child and the board of the child.
1 do not believe that the expense of making a physical and mental examination of
the child can be regarded as a traveling expense; and certainly it could not he
classed with the other expenses which I have named. Therefore, in my opinion,
an expense of this character is not one for which reimbursement from the county
of the legal residence of the child can be claimed. ’

Your fourth question is answered by the general statement that the board of
state charities upon the principles already laid down has no authority to act as an
agent for a county home under section 3099 of the General Code. I might add to
what T have already said along this line that if the board of state charities is to
act as an agent of the home it “must perform its duties under the direction of the
superintendent and trustees of the children’s home * * * and may be assigned
other duties not inconsistent with * * * regular employment as the trustees pre-
scribe, as these duties are exacted of the agents by section 3099.” It will readily
appear that the board of state charities is without authority to place itself in a
position such as this. For these reasons I cannot give an answer to your fourth
question as you state it.

Respectfullj',
Epwarp C. TURNER,
Attorney General.

ADDENDUM

After dictating the above opinion I discovered that my predecessor, the Honor-
able T. S. Hogan, advised you on January 6, 1915, that the board of state charities
was without authority to act as a visiting agent of a children’s home and that the
only legal arrangement of this character is the transfer of guardianship. As T
have already stated, I am in accord with his opinion.
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22.

JUVENILE COURT SHOULD BE CONSULTED AS TO DISPOSITION OF
CHILD COMMITTED BY COURT TO A CHILDREN’S HOME.

Juvenile court should, as a matter of policy, be consulted as to disposition of
a child by the children’s howme to which the court has commitied it, when it is
suspected that the court will not approve such disposition.

CoruMmsus, OHIO, January 23, 1915.

The State Board of Charities, Columbus, QOhio.
GENTLEMEN :—I have your letter of January 12, 1915, which, in full, reads as
follows:

“In May, 1912, the superintendent of a certain children’s "home, in-
corporated for the purpose of placing dependent children in foster homes,
received from the board of trustees of a certain infirmary a child. The
superintendent claims that in his contract with the infirmary officials there
is a clause that the child may be returned at any time it may prove to
be unplaceable. Between May, 1912 and October, 1913, the child was
placed in five different foster homes. At the last one the child was re-
moved by an officer of the juvenile court of the county in which the foster
parents resided on the ground of cruelty and abuse, for which the foster
father was fined. For some reason the child was transferred without
any record so far as is known to an officer connected with the juvenile court
of another county presumably for the reason that the place of business
of the organization referred (o above was in the latter county. There
is no reccerd in the latter court concerning the manner in which the
custody of the child was secured.

“Subsequently the child was placed in a foster home by the same officer
of the latter court where it remained for about a year. The first record of
the latter court concerning this child appears in November, 1914, where an
affidavit was filed with another officer of such court, the former officer
who had handled this case without record having left the state. On the
first day of December, 1914, said child was committed to the county children’s
home.

“Previous to the disposal of the case by commitment to the county
children’s home, a representative of this board advised the officer of the
juvenile court that the child was a legal ward of the aforesaid organiza-
tion and that the superintendent should be notified concerning the situation.
It appears that no such notice was sent and the child was committed to
the children’s home without even informing the organization which was
supposed to be legally responsible for the child, perhaps on the ground
that the court had some prejudice against the methods of such organization.

“The board of trustees of the children’s home have requested the
organization which first dealt with this case to receive the child. The
superintendent of the organization is in doubt because of court procedure
as to his rights in the case.

“Query: Should he accept this child from the county children’s home
without further procedure by the juvenile court?”

While you have stated the facts upori which my opinion is requested somewhat
tully, I am unable to form from your recital very definite conclusions of law upon

2—A. G,
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some of the points suggested. In the first place you do not state what kind of an
infirmary it was the trustees of which made the original contract with the private
children’s home referred to by you. This could scarcely have been a county in-
firmary because, in the first place, where there is a children’s home in the county
children may not be kept at the county infirmary (section 3092, G. C.); and where
there is no children’s home in the dounty the superintendent of the infirmary
(whether it be a county infirmary or 2 municipal infirmary) may transfer a child
to a private charitable institution instead of providing for it in another county
children’s home or otherwise, except that the authorities doing this are limited
to private homes in the county (section 4527, G. C.). Inasmuch as your letter at
least suggests that the private institution of which you speak may have been
located in a county other than that in which the infirmary which you mention was
located, this statute, it would seem was not complied with.

Therefore, one of the legal propositions involved in a complete answer to
your query, viz.: that the private children’s home was the legal guardian of the
child in question by virtue of the original arrangement between it and the board
of trustees of the infirmary, cannot be determined with any certainty from the
facts stated by you.

Again I do not feel that the facts submitted by you call for the consideration
of the question of jurisdiction. At least the filing of the affidavit in November,
1914, would prima {facie fix jurisdiction in the juvenile court in which the same
was filed and the proceedings thereunder would not be open to collateral attack;
and insofar as the failure of the juvenile court to issue a citation under section
1648 to the private children’s home is the supposed guardian of the minor and its
bearing upon the question of jurisdiction is concerned, this cannot be considered
because of the lack of sufficient facts upon which to hase an opinion as to guardian-
ship in the first instance.

It seems, however, from what you say that the judge exercising the juvenile
jurisdiction may have intended to keep the child in question away from the
private children’s home. That being the case, prudence suggests that the juvenile
court be consulted by all parties concerned before the private home accepts the
child from the county children’s home. The jurisdiction of the juvenile court
over a child committed by it to a children’s home continues until the child attains
the age of twenty-one years, so that the child may be recalled by the juvenile court
from the county children’s home or from any institution or foster home in which
a child committed by the juvenile court has been placed by the authorities of the
county children’s home.

In this respect I agree with the conclusions of my predecessor expressed in his
opinion to you under date of December 30, 1914. So that if the court had juris-
diction in the premises, a question which I am unable to decide from the facts
stated by you, it would hardly be advisable for the private organization which you
mention to accept the child from the county children’s home under all the cir-
cumstances without the consent of the juvenile judge.

The facts submitted not only are insufficient upon which to base an unofficial
opinion, but they suggest to me that the whole matter presents a questlon of policy
rather than of law.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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23.

DEPOSITS BY STUDENTS—TAXES, ASSESSMENTS, LICENSES, FEES—
SUPPLIES, BROKEN APPARATUS, RECEIPTS FROM DINING ROOM
SERVICE, ROOM RENT, ATHLETIC FEES, RECEIPTS FROM CLASS
PLAYS, ETC, NEED NOT BE PAID INTO STATE TREASURY.

Deposits by students of colleges, universities and normal schools, against which
supplies and broken apparatus are charged, are not to be paid into the state treasury
weekly, under section 24, General Code.

If students are charged for supplies for services, as the same are furnished,
the sums so received should be paid into the state treasury weekly, under section 24,
General Code.

Receipts from dining service and room rent in dormitories are not for the use
of any university, college or normal school as such, or for the use of the state,
but for the use and maintenance of the dermitory, and are, therefore, not to be paid
weekly into the state treasury.

Athletic fees and receipts from class plays and from entertainments, assumed
to be student activities, are not for the use of the institution or the state and should
not be poid into the state treasury.

CoLumsus, OHIO, January 23, 1915.

How. W. O. HEFFERNAN, Budget Commissioner, Columbus, Ohio.

Dear Sir:—Mr. Donaldson of your department requests, on your behalf, my
opinion as to the interpretation of section 24 of the General Code, as amended 104
Ohio Laws, 178, in the following particulars, as stated by him:

“Will you please give me your opinion as to whether this section makes
it obligatory upon the colleges, universities and normal schools to turn in
such extra funds as deposited by students for supplies used and breakage
of apparatus, receipts from dining room service in dormitories, room rent
in dormitories, key deposits, towel rentals and food supplies used by in-
dividual students in domestic science, athletic fees, receipts from class
plays or other entertainments, etc.”

Said section 24 of the General Code, as amended, provides as follows:

“On or before Monday of each week, every state officer, state institution,
department, board, commission, college, normal school or university re-
ceiving state aid shall pay to the treasurer of state all moneys, checks and
drafts received for the state, or for the use¢ of any such state officer, state
institution, department, board, commission, college, normal school or uni-
versity receiving state aid, during the preceding week, from taxes, assess-
ments, licenses, premiums, fees, penalties, fines, costs, sales, rentals, or other-
wise, and file with the auditor of statec a detailed, verified statement of
such receipts. Where tuitions and fees are paid to the officer or officers of
any college, normal school or university receiving state aid, said officer or
officers shall retain a sufficient amount of said tuition fund and fees to
enable said officer or officers to make refunds of tuition and fees incident to
conducting of said tuition fund and fees. At the end of each term of any
college, normal school or uriversity receivirg state aid, the officer or officers
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having in charge said tuition fund and fees shall make and file with the
auditor of state an itemized statement of all tuitions and fees received and
disposition of the same.”

In dealing with funds of colleges, normal schools and universities, two questions
of a general nature must be considered in applying these provisions to specific
cases, namely :

(1) Are the moneys in question, tuitions and fees, to the conducting of which
refunds are incident ?

(2) Are the moneys received for the state or for the use of the college, school
or university?

So far as the description of sources of revenue, which is found in section 24,
is concerned, viz.: “Taxes, assessments, .licenses, premiums, fees, penalties, fines,
costs, sales, rentals or otherwise,” it is clear to me that the same is comprehensive
enough to include everything, and the limits of the application of the statute are to
be found in the uses to which the revenues are to be put rather than in the source
from which they arise.

I fear that I cannot give you any satisfactory rule for universal application;
but by answering the specific questions which you ask, I ‘'may perhaps suggest to
your department the lines of demarcation which may be observed in practice.

I am of the opinion that deposits by students for supplies used and breakage
of apparatus, from which the student is entitled to a refund, if he does not
consume the requisite amount of supplies or destroy a sufficient quantity of apparatus,
are to be regarded as “tuitions and fees,” to the conducting of which ‘“refunds”
are “incident,” within the meaning of the second half of the section.

As to moneys of this character, there should be deducted from the weekly
payments a sufficient amount to enable the officers to care for the anticipated
refunds, and at the end of the term an itemized statement of the disposition of all
such funds is to be filed with the auditor of state.

The same principle applies to key deposits, towel rentals and food supplies used
by individual students in domestic science, if the method of administration is for
a certain sum to be exacted in advance, subject to refund at the end of the term.
But if this is not the case, and students are merely charged for supplies and services
as they are received by them, I would be of the opinion that the contrary result
would follow, and that moneys received from such sources should be paid into the
state treasury, weekly; for in that event, such moneys could not be regarded as in-
cidental “fees” and would clearly constitute moneys received, for the use of the
institution, from sales and rentals.

A more difficult question is suggested by your mention of receipts from dining
room service and room rent in dormitories. I am, however, of the opinion, that
while dormitories are a part of the educational plant and service, yet a distinct
separation of such activities fronf the regular educational activities of the institution
may be noted. I think that it is the intention of the legislature, in authorizing the
the maintenance of dormitories, that the same shall be conducted upon a self-
sustaining basis. That is, I do not believe that, in the contemplation of the legis-
lature, the general revenues or educational funds of the state are to be used
to pay for the maintenance of dormitories or the food supplies consumed in such
dining rooms; I think, on the contrary, that it is the intention that the revenues
of the dormitories and the dining rooms, themselves, shall maintain them. In this
view of the case, receipts from these sources being devoted to the maintenance of
the dormitory and the dining room, respectively, as such, rather than to the general
use of the institution or of the state, should not be regarded as moneys received
for the use of the state or of the college normal sthool or university, within the
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meaning of section 24. Of course, in this case, the question becomes even clearer
if, in administration, students are charged in advance for board and room, sub-
ject to refund in the event of withdrawal before the end of the term. In either
cvent, I am of the opinion that receipts from dining room service and room rent
in dormitories should not be paid into the state treasury, weekly.

Athletic fees and receipts from class plays may be considered together. I am
assuming that such receipts are for the use of some particular student activity,
fostered and encouraged by the authorities of the educational institutions but not
directly administered by them. In such event, even if such receipts were handled
through the college or university treasuries, I would be of the opinion that they are
not received for the use of the state or of the college, normal school, or university,
within the meaning of section 24 of the General Code. '

Very truly yours,
Epwarp C. TURNER,
Attorney General.

24.

PANAMA-PACIFIC INTERNATIONAL EXPOSITION—APPROPRIATION
FOR LIVE STOCK AND AGRICULTURAL PRODUCTS MUST BE EX-
PENDED FOR SAME.

The Panama-Pacific International Exposition appropriation of $25000.00, Feb-
ruary 16, 1914, is to be expended in exhibiting at this exposition, the live stock and
agricultural products of the state of Ohio, and the resources and oppertunities
afforded for the raising and development of the same within this state.

’ Corumsus, OHIO, January 23, 1915,

Hox. D. B. Torey, Directing Commissioner of the Ohio Commission, The Panawa-
Pacific International Exposition, Columbus, Ohio.
Dear Sir:—I have your letter of January 20th, in which you submit for my
opinion thereon tlie following:

“At a meeting of the Ohio commission of the Panama-Pacific inter-
national exposition, held at the offce of Governor Frank B. Willis, on the
19th inst., the writer was requested to ask for your written opinion as to
the proper interpretation of the following statute passed by the last
general assembly of the state of Ohio at its extraordinary session-—being
part of the bill to make sundry appropriations.

* ‘Panama-Pacific International Exposition.

“ ‘Exposition commissioner for the purpose of installing, maintaining
and exhibiting the live stock, agricultural products, resources and oppor-
tunities of this state at the Panama-Pacific International Exposition in
San TFrancisco in the year 1915 __. __________________________ $25,000.00."

On May 31, 1911, the legislature passed an act “creating a commission to have
charge of installing and maintaining an exhibit of the products and tesources of
the state of Ohio at the Panama-Pacific International Exposition, and appropriating
money to pay the expenses thereof.” And section 1 of this act provides that:

“The governor of the state of Ohio is hereby appointed a commis-
sioner, to be known as the Panama-Pacific International Exposition Com-
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missioner, for the purpose of installing, maintaining and exhibiting the
products and resources of this state at an international exposition to be
held in the city of San Francisco, in the year nineteen hundred and fifteen,
known as the Panama-Pacific International Exposition; and as such com-
missioner he shall have full and exclusive charge and control of said
exhibits, and the maintenance and installation thereof, with power to appoint
and employ deputy commissioners, and all other persons necessary for the
purpose of carrying out the provisions of this act, upon such terms and
salaries as he shall deem to be fair and reasonable.”

On January 28, 1914, the legislature passed another act to make further pro-
vision for the purposes outlined in the said act of May 31, 1911, section 1 of this act
provides that:

“The governor is hereby authorized and empowered to appoint a special
commissioner as directing commissioner for Ohio at such exposition, which
directing commissioner shall have such exclusive powers and duties with
regard to such exposition as the governor may confer upon him and
shall receive such compensation for his services as the governor may
prescribe. The governor may fill 2ll vacancies in the position of deputy
commissioner or directing commissioner and may remove from office any
person appointed under this act or the act of May 31, 19127

In section 2 of this act of January 28, 1914, the legislature made the following
appropriation: .

o %

* the sum of one hundred thousand dollars, for the purpose of
erecting a state building in which to house and exhibit the state products,
of securing complete and creditable display of the interests of the state at
such international exposition and of paying the expenses and compensa-
tion, etc., (is hereby appropriated).”

On February 16, 1914, the legislature passed an act to make sundry. appropria-
tions, in which act an appropriation was made for the Panama-Pacific International
Exposition as set forth in your letter.

On December 3, 1914, my predecessor, Mr. Hogan, gave you an opinion relative
lo this legislation, advising you that the governor as such exposition commissioner
shall have full and exclusive charge and control of the installation and maintenance
of all the interests in Ohio officially exhibited at the said exposition, including the
power to appoint comimssioners and a directing commissioner and to fill all vacances
in the position of deputy commissioner or directing commissioner and to remove
from office any person appointed under the act of May 31, 1911, or the act January
28. 1914,

With this advisement I am in accord.

I further advise that there now remains for determination the question as o
whether this twenty-five thousand dollar appropriation is to be used exclusively for
exhibiting live stock and agricultural products at the said exposition or whether
a part thereof may be used for the purpose of exhibiting interests of Ohio other
than live stock and agricultural products.

In addition to the language used, the legislative intent is proper and helpful in
the consideration of this question. Tt will be observed in the act of January 28,
1914, the legislature appropriated the sum of one hundred thousand dollars
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“for the purpose of erecting a state building in which to house and exhibit
state products, of sccuring complete and creditable display of the interests
of the state at such international exposition, etc. * * *”

In this appropriation it will be seen that the legislature has not atteppted to specify
what particular exhibits shall be displayed as representing the interests of Ohio.
(n the appropriation directly under consideration the legislature did specify that

“live stock, agricultural products, resources and opportunities of this state
shall be exhibited”

under the direction of the governor or his delegated authority as hereinbefore
defined. Tor this specific purpose, twenty-five thousand dollars have been ap-
propriated. -

It is a fundamental rule of statutory construction that where particular or
specific words are followed by general ones, the general are restricted in meaning
to objects of a like kind with those specified, or where an enumeration of specific
things is followed by some more general word or phase, such general word or phase
is to be held to refer to things of the same kind. This principle of construction is
known as ejusdem generis, and in my opinion applies to the language under con-
sideration.

From a consideration of the different legislative expressions appropriate to be
considered in connection with this language, I am of the opinion that this twenty-
five thousand dollar appropriation is to be expended in exhibiting at 'this exposition
the live stock and agricultural products of the state of Ohio and the resources and
opportunities afforded for the raising and development of the same within this
state. .
Very truly yours,

Epwarp C. TURNER,
Attorney General.

25.

MEMBER OF THE BOARD OF SINKING FUND TRUSTEES CANNOT BE
SECRETARY OF SAID BOARD.

A member of the beard of sinking fund trustees of a city cannot be selected as
secretary of said board and draw salarv fived by ordinance of council for services
as such secretary.

CorLvmsus, OHIo, January 26, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
Dear Sirs:—Under date of January 14th, you inquire as follows:

“AMay a member of the beard of sinking fund trustees of a city be
selected as secretary of said hoard and draw the salary fixed by ordinance
of council for services as such secretary?”

The statutes relative to the trustees of the sinking fund are found in section
4506, et seq. The board of sinking fund trustees of a city under section 4507, con-
sists of four persons, electors of such city. Under section 4508, it is stipulated
that said trustees shall scrve without compensation.
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Section 4509 provides:

“The trustees of the sinking fund, immediately after their appoint-
ment and qualification, shall elect one of their number as president and an-
other as vice-president, who, in the absence or disability of the president,
shall perform his duties and exercise his powers, and such secretary, clerks
or employes as council may provide by an ordinance which shall fix their
duties, bonds and compensation. Where no clerks or secretary is authorized,
the auditor of the city or clerk of the village shall act as secretary of the
board.”

Section 4518 provides the method by which money shall be drawn by said
board of sinking fund trustees, as follows:

“Money shall be drawn by check only, signed by the president and at
least two members of the board, and attested by the secretary or clerk.”

Section 4522 provides the manner in which bonds issued by the sinking fund
trustees shall be signed, to wit, by the mayor and president of the board, and
{urther, that such bonds shall be attested by the auditor or clerk of the corporation
and the secretary of the Loard of trustees of the sinking fund.

Section 4523 provides that the trustees of the sinking fund shail be a board of
tax commissioners, but since under section 4525, the city auditor is made the clerk
of the board, sitting as a hoard of tax commissioners, said sections have no bearing
upon the question. _

Under section 4509, supra, it is specifically provided that the president and vice-
president of the board of trustees of the sinking fund shall come from among
the members of the board. There is no provision, in said section, as to whether
or not the secretary may or may not be taken from among the members of the
board. Consequently, there is no statutory inhibition against a member being chosen
as the secretary of the board.

The provision of section 4518, that checks shall be signed by the president and
at last two members of the board and attested by the secretary, requires that three
members of the board, to wit, the president and two other members shall act in the
drawing of money by the sinking fund trustees, and further their act shall be
attested by the secretary. The attestation by the secretary is, of course, in order to
check the action of the members of the board and the president in so drawing
money, and it is very easy to conceive of a state cf facts wherein, were the
secretary a member of the board, he would be permitted to sign the checks in a
dual capacity, and therefore, as it seems to me, would render the positions of
secretary and member of the board incompatible, for the reason that the one is
required to be a check upon the other.

A further and additional reason why the two offices are incompatible, is not
only that the one may be a check upon the other, but that it would be against
public policy for a member of an administrative board to hold a salaried position
under the authority of such board, unless expressly authorized so to do. This
matter was considered in a somewhat similar case by Hon. U. G. Denman, the
then attorney general, urder date of April 25, 1910. See attorney general’s report
for 1910, page 120. Although in the case considered by Mr. Denman, the board
fixed the salary of its secrctary. whereas in the case in question, said salary is fixed
by ordinance of council, vet after a careful consideration of the opinion foregoing
mentioned, I agree with Mr. Denman relative to the question of public policy.
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I hold, therefore, that a member of the board of sinking fund trustees of a
city may not be selected as secretary of the board.
Yours very truly,
Epwarp C. TURNER,
Attorney General.

TO WHOM AXNTI-LOBBY LAW APPLIES.

Under the anti-lobby law, section 6256-1, General Code, any person, whether
cmployed exclusively, or wmerely in connection with other duties, who promotes,
defeats or opposes legislative matters in any manner, and whether he receives
compensdation directly or indirectly, must regisier with the secretary of state.

CoLuwmsus, OHIO, January 26, 1915,

[{on. Cuas. Q. HiLverraNT, Secretary of State, Columbus, Ohio.

My Dear MR, SECRETARY :—I am in receipt of yours of the 22nd, requesting an
opinion on the anti-lobby law, as to whether or not that law applies only to in-
dividuals who are empioved exclusively to look after legislation, and whether
officers of a corporation who look after legislative matters in connection with
other duties are exempt.

General Code 62536-1 provides (103 O. L., p. 3):

“Any person, firm, corporation or association, or any officer or employe
of a corporation or asscciation acting for or on behalf of such corpora-
tion or association, who or which directly or indirectly employ any person or
persons, firm, corporation or association to promote, advocate, amend
or opposc in any manner, any matier pending or that might legally come
before the general assembly or either house thereof, or a committee of the
general assembly or of either house thereof, shall within one week from
the date of such cmployment furnish in a signed statement to the

® %

secretary of state the following information, to wit: * * *7”

This law applies to individuals, whether they are employed exclusively or only
in connection with other duties, to promote, advocate, amend or oppose in any
manner any matter pending or that might legally come before the general assembly
or either house thereof, or a committee of the general assembly or of either housc
thereof, and whether such individual receives pay directly or indirectly.

Respectfully,
Epwarp C. TUrNER,
Attorney General.
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27.
MUNICIPALITIES—CITY FIREMEN—PREMIUMS FOR INSURANCE.

Municipalities may not expend public funds in payment of premiums for
cccident insurance for city firemen.
Corumsts, OHio, January 26, 1915.

Bureau of Inspection and Supervision of Public O ffices—Department of Auditor of
State, Columbus, Ohio. ’
GENTLEMEN :—I have your letter of the 20th, in which you submit for my
opinion thereon the following inquiry:

“May the public funds of a city be legally expended in payment of
the premium upon accident insurance policies carried in favor of members
of the fire department, if said city does not maintain a pension fund for
such purpose? Said firemen are now protected by the workmen’s compensa-
tion law, and the question is whether or not additional insurance may
be carried at the expense of public funds.”

The answer to this question depends upon whether or not the payment of
premiums upon such accident insurance policies is for a municipal purpose, and
whether or not there has been specific provision made for the insurance of firemen.
Subsection 1 of section 14 of the employers’ liability act provides:

“Every person in the service of the state, or of any county, city town-
ship, incorporated village or school district therein, including regular
members of lawfully constituted police and fire departments of cities and
villages, under any appointment or contract of hire, express or implied,
oral or written, except any official of the state, or of any county, city
township, incorporated village or school district therein. Provided that
nothing in this act shall apply to policemen or firemen in cities where
policemen’s and firemen’s pension funds are now or hereafter may be
established and maintained by municipal authority under existing laws.”

Where municipalities do not maintain policemen’s and firemen’s pension funds,
said policemen and firemen are now protected by the said workmen’s compensa-
tion law, and this protection is made compulsory upon the city or village employing
such firemen or policemen. 1 do not believe that the payment 'of a premium upon
an accident insurance policy taken out for the benefit of a fireman or a policeman
for his protection against injury which he may receive while acting within the scope
of his employment and for his sole benefit is an expenditure of public funds author-
ized by law. If such might be construed to be a municipal purpose in the interest
of firemen, it would be in equally close analogy, to include the policemen and
many other municipal employes.

Your questien might well be answered in the negative for the reasons given in
the absence of a workmen’s compensation law applicable to firemen. In the absence
of regularly established policemen’s and firemen’s pension fund, the municipality
must, under the act of the legislature, maintain liability insurance, which is a
municipal purpose within the letter of the law.

T am therefore of the opinion that a municipality in Ohio has no authority to
carry additional insurance in favor of members of its fire department, paying the
premium therefor out of the public funds. Very truly yours,

Epwarp C. TURNER,
Attorney General
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28.

BALLOTS OPENED IN ELECTION CONTEST—IRREGULARITIES MUST
BE PRIMA FACIE IN PARTICULAR PRECINCT.

Under section 5090-1, General Code, ballots way be opened only where an in-
spection of the same would tend to prove or disprove the grounds of the contest.

Before the ballots of any precinct may be opened, irregularities must be shown
prima facie to have taken place in the particular precinct. The showing of ir-
regularities in one precinct will not authorize the opening of ballots of other
precincts where no trregularity is shown.

CoLumsus, OHro, January 26, 1915.

Hon. F. E. WHITTEMORE, Chairman House Cowmmittee on Contested Elections,
House of Representatives, City.
- DEarR SIr:—In response to your request of even date for an opinion in-
terpreting that part of section 5090-1, General Code, (103 O. L. 265), reading:

“x * * Provided that if any contest of election shall be pending, at
the expiration of said time the said ballots shall not be destroyed until such
contest is finally determined. In all cases of contested elections, the parties
contesting the same shall have the right to have said ballots opened and to
have all errors in counting corrected by the court or body trying such con-
test, but such ballots shall be opened only in open court or in open session
of such body and in the presence of the officers having the custody thereof.”

And your specific questions:

“(a) When, under that section, may the ballots be opened?
“(b) Must there be first a prima facie showing a fraud?”

The clear purpose of the above quoted portion of section 5090-1 is to correct
errors. Ballots may be opened only when an inspection of the same would tend to
prove or disprove the grounds of the contest.

I am of the opinion that the showing of fraud in an election will not authorize
the opening of the ballots unless the fraud charged is such as that an examination
of the ballots themselves might tend to confirm or disprove the charge. To illus-
trate, if the evidence showed conclusively that votes had been bought, or that
unqualified persons had voted at the election, or that any other instances of fraud
had been committed outside of the election booths, the opening of the ballots
would throw no light upon such matters, and such evidence, by itself, would not
authorize the opening of the ballots.

On the other hand, if the evidence showed prima facie that there were irreg-
ularities in the receipt of ballots by the election officers, or in the counting of the
ballots by said election officers, and these irregularities were such as an inspection
of the ballots themselves might tend to prove or disprove, then for the purpose of
correcting errors in the count, the ballots might be opened.

To illustrate, section 5083, General Code, provides:

“One of the ballots shall then be taken out of the ballot box by one of
the judges and shall forthwith be inspected by all the judges and inspectors.
If the judges all agree as to how the ballot shall be counted, one of them
shall place it where it can readily be seen by the other judges and by the
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inspectors, and shall read aloud distinctly the name of the candidates
voted for and the answers to any questions that may have been submitted,
and the clerks shall forthwith tally the same. In the event that the judges
do not agree as to how any part of the ballot shall be counted, such ballot
shall not be counted but shall be placed in an envelope provided for the
purpose. The same-method shall be observed in respect to all the ballots
until all the ballots shall have been taken from the ballot boxes.”

If the evidence were to show that instead of following the statutory method of
tallying the judges had allowed all of the ballots to be taken out of the boxes and
separated into straight and scratched tickets, and only two judges had inspected
and counted the straight ballots while the other two judges had only inspected
and counted the scratched ballots; or where there were several ballot boxes and in-
stead -of complying with the statutory method the judges had taken the ballots out
of the respective boxes and one judge had inspected and counted the partisan
ballots, another judge had inspected and counted the constitutional amendment
ballots, another judge had inspected and counted the non-partisan judicial ballots;
or that the clerks had not forthwith tallied the votes as provided in section 5083;
in fact, any substantial departure from the method of opening the ballot boxcs
and tallying the ballots, as provided in said section 5083, then there would be suf-
ficient authority for opening the ballots of any precinct where such irregularities
had obtained.

But the showing of such irregularities in one precinct would not authorize the
opening of the ballots of any other precinct in which no such irregularities had been
shown, at least prima facie.

Respectfully,
Epwarp C. TURNER,
Attorney General.

29.

NOTICE OF ELECTION MUST BE PUBLISHED BY DEPUTY STATE
SUPERVISORS OF ELECTION.

Section 5639-1, General Code, requires notice of election to be published by the
deputy state superdtsors of elections of the county in which the election is to be

held.
CorumBus, OHio, January 26, 1915.

Hon. Joe T. Doan, Prosecuting. Attorney, Wilmington, Ohio.
Dear Sir:—In your letter under date of January 25, 1915, you submit for
opinion the following:

“Under the provisions of section 5639-1 of the General Code of Ohio,
I desire to know whether the fifteen days’ notice provided therein should
be given by the deputy state supervisor of elections or whether it should
be given by the county commissioners or some other official.”

Under section 5638, General Code, the county commissioners are authorized to
levy a tax and appropriate money, or issue bonds for certain purposes therein
specified, but -must- first submit to the voters of the county the questlon as to the
policy ‘of- making such’ expenditure.
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Seciion 5639-1 of the General Code, provides as follows:

“When the board of county commissioners desires to submit such ques-
tion to the voters of the county, it shall pass and enter upon its minutes
a resolution declaring the necessity of such expenditure, fixing the amount
of bonds to be issued, if any, in connection therewith, and fixing the date
upon which the question of making any such expenditure shall be so
submitted, and shall cause a copy of such resolution to be certified to the
deputy state supervisors of elections of the county; and thereupon the
deputy state supervisor shall prepare the ballot and make other necessary
arrangements for the submission of the question to the voters of the county
at the time fixed in such resolution.

“The election shall be held at the regular places for voting in such county
and shall be conducted, canvassed, and certified in the manner, except
as otherwise provided by law, as for the election of county officers. Fifteen
days’ notice of the submission of any such question shall be given the
deputy state supervisors by publication in at least two newspapers of
opposite politics having a general circulation in said county, which notice
shall be published once a week for two consecutive weeks, and shall state
the amount of such proposed expenditure, the amount of the bonds, if
any, to be issued in connection therewith, the purpose for which such ex-
penditure is to be made, and the time of holding such election.”

That part of this section particularly applicable to your question submitted being
as follows: '

“Fifteen days’ notice of the submission of any such question shall
be given the deputy state supervisors by publication in at least two news-
papers of opposite politics having a general circulation in said county.”

Bearing in mind that the primary purpose of elections is the determination of
the sense of the electorate upon such propositions as may be properly submitted
thereto, and in addition, the gcneral policy of the statutes of this state requiring
notice of elections to be given to the electorate, will aid materially in a proper
construction of the above quoted provision of the statute.

It is clearly evident that the word “by” was inadvertently omitted after the
word “given” in the Sth line of the second paragraph of said section as printed
in the General Code of Ohio. This conclusion we derive from a consideration
of the previous provisions of said section, which require that the county com-
missioners shall cause a copy of the resolution to be certified to the deputy state
supervisors of the county, thus specifically providing ample notice to the deputy
state supervisors of elections, and in further consideration, that without such in-
terpretation of this particular provision, no notice to the electorate is elsewhere
provided in case of such election, and the manifest purpose of this notice is, to my
mind, to apprise the electorate of the holding of such election. This position is
generally sustained by the authorities of this state, and elsewhere.

The supreme court of Minnesota, in the case of State v. County Commissioners,
lays down the following rule:

“In cases of imperfectly drawn statutes, the court, rather than pro-
nounce them unconstitutional and void, will draw inferences from the
evident intent of the legislature, as gathered from the whole statute,
supplying by implication technical inaccuracies in expression and obviously
unintentional omission from the necessity of rhaking them operative and
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effectual as to specific things which are included in the broad and com-
prehensive terms and purposes thereof; and such inferences and implica-
tions are as much a part of the statute as what is distinctly expressed
therein.”

This rule is fully sustained by the supreme court of this state in cases of

Slingluff v. Weaver, 66°0. S., 621;

Sawyer v. State, 45 O. S, 343;

and also by the supreme court of the state of New Jersy, in the case of
Inhabitants of the County of Bergen v. Mayor, 64 N. J. Law, 286;

See also Cyc. 1113 (A. & E. Enc. 26, p. 653).

I am therefore of the opinion that the notice should be published by the
deputy state supervisors of elections in the manner and for the-time prescribed
in said section 5639-1.

Very truly yours,
Epwarp C. TURNER,
Atiorney General.

30.

A PERSON WHO PREVENTS VETERINARIANS FROM INSPECTING
ANIMALS MAY BE LIABLE TO PROVISIONS OF SECTION 1119,
GENERAL CODE, IF AGRICULTURAL COMMISSION HAS AN ES-
TABLISHED RULE—WHEN SECTION 1121, GENERAL CODE IS NOT
APPLICABLE.

A person who prevents, by threats or otherwise, an inspection of animals by
veterinarians or other persons duly appointed for such purpose by the agricultural
tommission of this state, under the provisions of the act of April 15, 1915, 103 O. L.,
304, may be liable to payment of the forfeit as provided in section 41 of said act,
section 1119, General Code, only when in violation of a duly established rule of such
commission, with which he had been notified to comply, or had notice to respect.

Section 43 of the act of April 15, 1913, 103 O. L., 304, General Code, 1121,
provides a penalty only for a viclation of the statutory provisions of said act, re-
lating to the agricultural commission, and is therefore not applicable to violation
of the rules and regulations of such commission.

CoLumsus, OHIo, January 27, 1915.

The Agricultural Commission, Division of Agriculture, J. W. FrLEming, Chief
Assistant, Columbus, Ohio.
GENTLEMEN :—1 have a communication from Mr. Paul Fisher, state veterinarian,
in which it is stated:

“In the conduct of foot and mouth eradication work during the past
few weeks, inspectors of the agricultural commission and those of the
federal government regularly commissioned by this department, have been
prevented by threats and otherwise from entering upon premises for the
purpose of making necessary inspections as provided by law. This has been
particularly frequent in Seneca county.”
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and therein submitting for an opinion the following question.

“Will you advise me or Mr. Russell M. Knepper, prosecuting attorney,
of Seneca county who makes the request through me, under what section
of the laws of Ohio the agricultural commission is empowered to bring
action against persons resisting inspectors?”

Without quoting or extended discussion of the same, suffice it to say that by
sections 31, 20, 33 and 30 of amended senate bill 178 (103 O. L., 304), the agricultural
cemmission is fully authorized to appoint in case of outbreak of disease among
animals, if deemed advisable, additional veterinarians or other persons for special
work in connection with its duties, to adopt rules and regulations, to enter a build-
ing, railway car, hoat or other conveyance, and premises public or private, and
may use all proper means in the prevention of the spread of dangerously infectious
and contagious discase among domestic animals and provide for the extermination
of such disease. While it is not by you so stated, I assume that the inspectors of
the agricultural commission, as referred to by you, are all persons who have been
duly appointed in accordance with the provisions of section 31 of said act.

Section 41 of this act is as follows:

“A person, firm or corporation who fails to comply with the rules of
the agricultural commission or to respect its lawful regulations, when
notified so to do, shall forfeit and pay not less than fifty dollars nor
more than five hundred dollars.”

Providing for the collection of a forfeiture by civil action, is in its nature,
quasi criminal, and therefore subject to the rule of strict construction.

White v. Woodward, 44 O. S, 347.
Shewry v. Shewry, 6. N. P. (n. s.), 238,

Chief Justice Marshall, in the case of United States v. Willberger, 5 Wheaton,
76, says:

- “To determine that a case is within the intention of a statute, its
language must aunthorize us to say so. It would be dangerous, indeed, to
carry the principle, that a case which is within the reason or mischief of
a statute, is within its provisions, so far as to punish a crime not enumerated
in the statute, because it is of equal atrocity, or of kindred character,
with those which are enumerated.”

In the case of State v. Meyers, 56 O. S, 350, the court says:

“A statute defining a crime cannot be extended by construction to
persons or things not within its descriptive terms, though they may ap-
pear to be within the reason and spirit of the statute. Persons cannot be
made subject to such statute by implication. Only those transactions are
included in them which are within both their spirit and letter; and all
doubts in the interpretation of such statutes are to be resolved in favor of
the accused.”

It will therefore be essential to a recovery under this section, that the defendant
be brought clearly within the terms and spirit of this section. That is to say, a
prevention of an inspection, as referred to in your question, must be shown to
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be either a noncompliance with or in disrespect of some lawful rule or regulation
duly established by the agricultural commission, with which the person who has
prevented such inspection has been properly notified to comply or to respect.

That part of section 43 of the act herein referred to, insofar as applicable to
the question, is as follows:

bl
“Whoever violates any provision herein relating to the agricultural
commission, for the violation of which no penalty has been provided, shall
be fined not less than fifty dollars nor more than two hundred dollars.”

This provision is general in its terms and broad in its scope, and it may be
that the legislature was attempting to provide a penalty for just such cases as the
one under consideration. But this being a criminal statute, it is to be construed
strictly and we are bound by the express terms of the statute confining its opera-
tion to “provisions herein (of this act) relating to the agricultural commission.”

I am, therefore, of the opinion that the prevention of an inspection of animals
under the circumstances and conditions stated by you, may not be punishable under
the provisions of this latter section.

Aside from the remedy provided by section 41 of- this act above referred to,
1 am unable.to advise you of any section of law under which you can maintain
an action against such persons resisting an inspection, unless such resistance con-
* stitutes the offense of assault or assault and battery as defined by section 12433 of
the General Code. ]

Where such interference is substantial and continued, injunction would lie in
a court of equity (22 cyc., 775).

Yours very truly,
Epwarp C. TURNER,
Attorney General.

3L

THE SOUTHERN SETTLEMENT AND DEVELOPMENT ORGANIZATION,
NOT SUBJECT TO THE “BLUE SKY” LAW.

The Southern settlement and development organisation, chartered by special
act of the legislature of the state of Maryland, which does not in Ohio sell, offer
for sale, or otherwdse deal in real estate, is wnot- subject to the provisions and’
regulations of the “Blue Sky” law of Ohio.

CoLuMmsus, OHIo, January 27, 1915.

MR. GEorGE WALTERS, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your letter of January 22nd asking my opinion as to whether
the Southern settlement and development organization, chartered by special act of
Maryland legislature, is subject to the regulations of the blue sky law; together
with enclosed copy of letter from Clement S. Ucker, assistant general manager of
the Southern settlement and development organization to the attorney general of
the state of Ohio; also pamphlets referred to in said enclosed letter as exhibits A

and B.
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As my opinion is based very largely upon the information contained in the
letter of Mr. C. L. Ucker, directed to the attorney general, I am quoting it in full:

SOUTHERN SETTLEMENT AND DEVELOPMENT ORGANIZA-
TION GENERAL OFFICES — CONTINENTAL BUILDING.

BaLTimorg, Mp, January 18, 1915.

The Honorable Attorney General, State of Ohio, Columbus, Ohio.

“Sir:—The Southern settlement and development organization having
its principal office at Baltimore, Md., submits for consideration the pro-
visions of its charter and requests your opinion as to whether its operations
in the state of Ohio, without complying with the provisions of an act of the
Ohio legislature, known and referred to as the “blue sky law,” would be in
violation of the Ohio statutes.

“The Southern settlement and development organization is chartered
by a special act of the Maryland legislature. The charter is set forth on
page 47 et seq., of the pamphlet entitled ‘Southern settlement and develop-
ment organization,’ copy of which is hereto attached and marked ‘exhibit A’
Attention is also invited to a copy of the appropriation made by the legis-
lature of Maryland in support of the crganization set forth on page 53 of
the same pamphlet. No change has ever been made in this charter by
subsequent re-enactment of the Maryland legislature.

“A second pamphiet entitled ‘Southern settlement and development
organization, meeting of executive committee, Baltimore, March 6, 1913/
marked ‘exhibit B, is also attached. These pamphlets contain the minutes
and proceedings leading up to the application of the state of Maryland
for the charter granted and referred to above. Particular attention is
invited to that provision of the charter appearing in section 4, reading:
‘And be it further enacted, that it shall not be one of the objects of said
organization to make money for the said organization or the members
thereof ; but the said organization may collect and receive money in any
lawful manner and hold property of any kind, real, personal, or mixed, for
the purposes for which said organization is chartered.’

“The financial support of the organization from the date of its in-
ception to the time of presenting this application has been derived solely
and exclusively from the appropriations made by the legislature of the
state of Maryland and fixed contributions each year from those railroad
corporations operating in the territory south of the south line of Pennsyl-
vania and the Ohio river and east of the Mississippi river. The organiza-
tion has in practical effect been regarded as a clearing house for the
industrial and land operations of the several railroad corporations operating

" within the territory referred to. Its activities are divided into four de-
partments, namely: colonization, agriculture, publicity, commerce and in-
dustry. In practice it has rigidly adhered to the policy that it will accept
no direct compensation for its services, that it will own no land, issue no
stock, make absolutely no profit, rely entirely upon contributions, as out-
lined above, for its support, and so comport itself as to be truly a quasi-
public institution.

“Attention is invited to a pamphlet apparently issued by the bureau of banks
and banking of the Ohio state government, entitled ‘bDlue sky law’ and
reference is had to page 9 thereof to that section reading:
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“‘This section shall apply where the title to such property is held in
the name of a trustee for any corporation or for any such described
person or company, but it shall not be deemed to prohibit the disposal of
an owner of his own property, in good faith and not for the purpose of
avoiding the provisions of this act, where the transaction is not one of re-
peated transactions of a similar nature, performed as a part of the
business of dealing in real estate; nor shall it be deemed to prohibit
a railroad company having an immigration bureau or department for ad-
vertising either directly or through its accredited representatives, the fact
that there are along its route lands for colonization or sale; provided
that such advertising be not of specific tracts of real estate, and not for
the purpose of avoiding the provisions of this act’

“Sometime since certain representatives of an organization existing
amongst the street car employes of one of the leading cities of the state of
Ohio got .into communication with this organization and requested its
services to the end that they might be referred to a suitable location some-
where in the South where they might obtain title to an individual area of
forty acres each on the colony plan. This matter was taken up, several
conferences had and arrangements made to the end that a representative of
this organization should present to them in the form of a streoptican lecture
the advantages of certain selected areas of southern land, and about
this time attention was invited to the existing statutes in the state of Ohio,
and all further efforts along these lines were held in abeyance until the
matter could be presented to you through the state bureau of banks and
banking for your decision as to whether the activities of this organization
came within the purview of the Ohio laws and whether it would be necessary
that this organization comply with the provisions of the Ohio laws.

“In the opinion of the officials of this organization its activities should
come within the purview of the exceptions laid down in the section referred
to on page 9 of the pamphlet entitled ‘blue sky law,” it being essentially
and so regarded as a clearing house for the activities of the land and in-
dustrial departments of the southern railroads. Let it be borne in mind
that this organization has no land to sell, that it consummates no sale, that it
operates without profit, that its services are entirely gratuitous that its
principal object is to advance the agricultural and industrial betterment of
the territory in which it operates.”

Very respectfully yours,
(Signed) . CLEMENT S. UCKER,
Acting General Manager.

Sections 2 and 4 of the proposed charter of the Southern settlement and
development organization as set forth in the pamphlet marked “exhibit A,” com-
mencing on page 47, are as follows:

“Section 2. And be it further enacted, That the purposes for which
this corporation is formed are: :

“l. To make a thorough and scientific study of the resources and
possibilities of the states of Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, N. Carolina, Oklahoma, S.
Carolina, Tennessee, Texas, Virginia and West Virginia, and the best
practical methods of developing the same.
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“2. To direct public attention, both in this and in other countries to the
resources and possibilities of said states, and more especially to the im-
mense area of unimproved land therein.

“3. To attract into said states capitalists, investors and desirable im-
migrants, and more especially experienced farmers and agricultural laborers.

“4. To encourage by every practical means the establishing in the
several states named in the south, by said states or otherwise, bureaus
of agriculture and immigration bureaus for the purpose of disseminating re-
liable information regarding the resources and possibilities of said states.

“S. To establish and maintain, so far as practical, a co-operation be-
tween the United States government, the government of the several states
named, the railroad and transportation companies, commercial bodies, real
estate men, and members of the said Southern settlement and development
organization, in placing the southern country properly before the people
of the world.

“6. To secure from the United States government proper port facil-
ities at Baltimore and the South Atlantic and gulf ports for the handling
of foreign immigration. ’

“7. To establish the principal office of the organization, headquarters or
bureau in the city of Baltimore, Maryland, with as many branches thereof,
and in such cities as the executive committee may determine.

“Section 4. And be it further enacted, That it shall not be one of the
objects of the incorporation of said organization to make money for the
said organization or the members thereof; but the said organization may
collect and receive money in any lawful manner and hold property of any
kind, real, personal or mixed, for the purposes for which said organiza-
tion is chartered.” '

51

Section 6373-15 of the General Code of Ohio, being a part of what is known

as the “blue sky law” is as follows:

“No person or company, other than a dealer licensed as hereinbefore
provided, shall within this state, in repeated or successive transactions,
deal in real estate not located in Ohio; and unless so licensed and the
‘commissioner’ shall issue his certificate as provided in the following section,
and, prior to such issuance, there shall, together with a filing fee of ten
dollars, be filed with the ‘commissioner’ an application for such certificate
and a written statement of the dealer containing a pertinent description
of the real estate the disposal of all or a part of which is sought to be
made, the nature and source of title of the owner thereto, and the amount
or value and the nature of the consideration paid or allowed by him there-
for, it shall, within this state, be unlawful:

“(a) For any corporation or any person, association or copartnership
doing business under any name other than the name or names of such
person or of all the members of such association or copartnership to dis-
pose or offer to dispose of any real estate not located in Ohio.

“(b) For any person or company to sell or offer for sale any such
real estate, the owner of which is, or is represented to the purchaser
to be, a corporation, or any person or company of the character described
in the foregoing paragraph, where such corporation, person or company is
engaged in the business of dealing in real estate.

“This section shall -apply where the title to such property is held in the
name of a trustee for any corporation or for any such described person
or company; but it shall not be deemed to prohibit the disposal by an
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owner of his own property, in good faith and not for the purpose of
avoiding the provisions of this act. where the transaction is not one of
repeated transactions of a similar nature, performed as a part of the
business of dealing in real estate; nor shall it be deemed to prohibit
a railroad company having an immigration bureau or department from
advertising either directly or through accredited represenfatives the fact
that there are along its route lands for colonization or sale; provided
that such advertising is not of specific tracts of real estate, and not for the
purpose of avoiding the provisions of this act.”

The above section was enacted for the purpose of preventing fraud in the
sale of real estate located out of the state, and with that end in view it requires,
with certain exceptions therein contained, all persons and companies to secure a
license from the state of Ohio before dealing in, selling or offering for sale in
Ohio, real estate not located within the state. “As a preliminary to securing such
a license, an applicant therefor must submit to certain inspection provided in the
statutes and pay the filing and license fees mentioned in the statutes.

The provisions of the statute apply only to persons, companies, etc., dealing in,
selling or offering for sale, real estate not located in Ohio. Neither in the charter
of the Southern settlement and development company nor in the letter of explana-
tion above quoted does it appear that said organization has any power to sell, offer
for sale, or otherwise deal in real estate, or that it has any intention of dealing in
or selling real estate. On the contrary, in the last paragraph of the letter to the
attorney general, above quoted, I find this language:

“Let it be borne in mind that this organization has no land to sell, that
it consummates no sale, that it operates without profit, that its services
are entirely gratuitous, that its principal object is to advance agricultural
and industrial betterment of the territory in which it operates.”

I am therefore of the opinion that the provisions of the blue sky law, relative
to dealers in real estate not located in Ohio, do not apply to a situation like that
set forth in the letter of inquiry, and that it is not necessary for the Southern
settlement and development organization to secure a license from the superintendent
of banks of the state of Ohio.

It should be understood that my opinion on this matter is based very largely
upon the representations of the letter herein quoted and that it applies only to the
situation as therein set forth.

Very truly yours,
Epwarp C. TURNER,
Attorney General.
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32.

ANNUAL REPORT OF HIGHWAY DEPARTMENT MUST BE PRINTED
BY DEPARTMENT OF PUBLIC PRINTING—SECTION 1183, G. C,
APPLIES TO OTHER PUBLICATIONS.

The annual report of the state highway department should pass through the
department of public printing, and the expense of the same should be paid for out
of the appropriation for printing for the departinent of public printing.

Section 1183, G. C., was not intended by the legislature to apply to the printing
of the annual report of the state highway commissioner and is merely permissive
as to the preparation, publication and distribution of such other bulletins and reports
as the said highway commissioner may deem proper.

CorLumsus, OHIo, January 27, 1915,

Hon. FrRaNKk HarPER, Supervisor of Public Printing, Columbus, Ohio.

Dear Sir:—I have your request of January 22, 1915, inquiring as to whether
the annual report of the state highway department is to pass through the department
of public printing and the expense of the same te be paid for out of the appro-
priation for printing for the department of public printing, or, whether under
section 1183 of the General Code of Ohio, the annual report of the state highway
department is to be published by said department and paid for out of the funds
of the state highway department.

Upon an examination of the statutes, I am of the opinion that the annual
report of the state highway department should pass through the department of
public printing and that the expense of the same should be paid for out of the
appropriation for printing for the department of public printing.

The annual report of the state highway commissioner to the governor is re-
quired by section 1231 of the General Code. By section 2265 of the General Code,
it is required that the governor shall cause this report, among others, to be printed
and made a part of the executive documents, the report not being one of those
required by section 2274 of the General Code, to be bound in muslin. By section
748 of the General Code, it is provided that the printing for the executive documents
shall be ordered through the supervisor of public printing.

I am therefore of the opinion that section 1183 of the General Code, providing
among other things, that the state highway commissioner “may prepare and publish,
and distribute bulletins and reports,” was not intended to repeal the provisions of
law above referred to as to the publication of the annual report of the state high-
way commissioner, and is merely permissive as to the preparation, publication and
distribution of such other bulletins and reports as the state highway commission
may deem proper.

Very truly yours,
Epwarp C. TURNER,
Attorney General.
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33.

CINCINNATI MUNICIPAL COURT —FORFEITED RECOGNIZANCES
SHALL BE COLLECTED AND PAID INTO THE COUNTY TREASURY.

Under the Cincinnati municipal court law, forfeited recognizances thereunder
shall be collected by the prosecuting attorney and paid tnto the county treasury.

CoLuMsus, OHIo, January 27, 1915,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio. .
GENTLEMEN :—On January 20th you submitted to me for my written opinion
thereon the following inquiry:

“Under the Cincinnati municipal court law what should be the dis-
position of forfeited recognizances? If same are required to be certified to
the county auditor, and from thence to the prosecuting attorney for col-
lection, and is made by said prosecuting attorney, should the moneys col-
lected be returned to the municipal court or be paid into the county
treasury ?”

. Section 13 of the act creating the Cincinnati municipal court (103 O. L., 283),
provides that:

“In all criminal cases and proceedings the practice and procedure and
mode of bringing and conducting prosecutions for offenses, and the powers
of the court in relation thereto, shall be the same as those which are
now or may hereafter be, possessed by police courts in municipalities
unless otherwise provided herein.”

No other provision has been made in this act whereby the practice prevailing
in municipal police courts has been changed. Forms of recognizances are found
under sections 13552 and 13553 of the General Code, and are made payable to the
state of Ohio.

Section 13546 of the General Code provides that clerks of police courts shall
return forthwith to the county auditor of their respective counties all forfeited
recognizances in criminal cases: and under section 13547 of the General Code, the
county auditor shall make a record thereof and deliver the same to the prosecuting
attorney for collection; and the prosecuting attorney under section 13548 of the
General Code shall prosecute the forfeited recognizances by him received, for the
penalty thereof. Such penalty, when recovered by the prosecuting attorney, shall
be paid into the county treasury by the prosecuting attorney under authority
of sections 289 and 2926 of the General Code.

It, therefore, appears that the moneys collected on forfeited recognizances
under the Cincinnati municipal court law should be paid into the county treasury.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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STATE NOT LEGALLY LIABLE TO PAY NEW YORK LIFE INSURANCE
COMPAXNY FOR TAXES PAID IN EXCESS OF AMOUNT REQUIRED
BY LAW, BUT IS MORALLY BOUNXND.

There is no legal liability on the part of the state of Ohio to pay to the New
York Life Insurance Company, $13,95881, which said company was required by
the superintendent of insurance to pay into the treasury of the state during the
years 1901 to 1907, both inclusive, as taxes in excess of the amount required by law,’
but payment may be made by the state as a uioral obligation, the claim of said
company, subject to verification as to amount.

Corumsbus, OHIo, January 27, 1915.

Ho~. Frank B. WiLLis, Gowvernor of Ohio, Capitol.

My Dear Sir:—Under date of January 20, 1915, you requested my opinion as
to the validity of the claim of the New York Life Insurance Company against the
state of Ohio for $13,958.81, which amount the company asserts it was unlawfully
compelled to pay to the state by the superintendent of insurance in the years 1901
to 1907, both inclusive. Attached to your letter is a communication to you from Mr.
H. B. Arnold, an attorney of Columbus; also a history of the case as presented by
the insurance company.

I have investigated the facts presented in the claim and I find that the history
of the case as presented is correct, except that I have been unable to verify the
amount of the claim submitted, as the records of the superintendent of insurance
for that period were not so kept as to reveal the amount which the company paid in
excess of the amount which it was under legal obligation to pay.

The facts revealed by my investigation are as follows: section 2745, Revised
Statutes, as amended February 29, 1902, provided that foreign insurance companies
should pay a tax of 24 per cent. on “the gross amount of premiums received by
it in the state during the preceding calendar year.” Under this section superintendent
of insurance ruled that foreign insurance companies should pay this 214 per cent.
tax upon the gross amount of premiums received by the company from business
done in the state of Ohio, whereas the company contended that the law required
them to pay 2% per cent. tax only upon the gross amount of premiums actually paid
to the company at its agencies in the state.

As it was necessary for foreign insurance companies to secure from the super-
intendent of insurance a license to do business in this state, and the superintendent
of insurance served notice upon all the companies that unless payment was made
in accordance with his interpretation of the law such license would be withheld,
the insurance companies were practically forced to accept his interpretation of the
law, and paid into the state treasury according to that interpretation during the
years above mentioned.

In the meantime, a test case was brought by the attorney general upon the
request of the superintendent of insurance to determine the correct interpretation
of this law, which was finally reached and decided by the supreme court on January
26, 1909, 79 Ohio State Reports, 275. By this decision of the supreme court the
ruling of the superintendent of insurance was held to be without authority, and
that the law as in effect during the said years required foreign insurance companies
to pay such tax of 2% per cent. only upon such premiums as were paid at their
agencies in the state.

As a result of this decision of the supreme court, the state insurance depart-
ment was in a position of having forced foreign insurance companies to pay taxes
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in excess of the amount authorized by law. -The matter was brought to the attention
of the legislature, and an apparent attempt was made to rectify the mistake in a
law contained in volume 100, Laws of Ohio, page 166. The provisions of this law,
however, were so vague and indefinite that the attorney general held it was in
conflict with the Constitution of Ohio, and nothing was ever done under its terms.

In 1911 (volume 102, Laws of Ohio, 369), the general assembly refunded to
four insurance companies—The Equitable Life Insurance Society, The North-
western Mutual Life Insurance Company, The Mutual Life Insurance Company,
and the Pittsburgh Life and Trust Company, the respective amounts which they had
been unlawfully required to pay to the insurance department.

The only difference between the claims of these companies which have been
paid and the claim of the New York Life Insurance Company, is that the four
companies that have been reimbursed, paid under protest to the superintendent of
insurance and the New York Life Insurance Company paid without formal protest,
at least so far as the record shows.

From a legal standpoint, I am of the opinion that there is no liability upon the -
state of Ohio to pay this claim of the New York Life Insurance Company for the
reason that the state of Ohio cannot be sued. From a moral standpoint, however,
the claim should be paid, as the superintendent of insurance had no legal right to
_collect the money, and the company was virtually forced to make payment under
the penalty of losing its license, and the mere fact that the four insurance com-
panies which have been reimbursed, paid under formal protest, ought not in all
good conscience have any bearing on the matter, as all of the. companies were in
exactly the same situation and all paid on the same basis. Subject to a verification
of the amount thereof, the claim presented by the New York Life Insurance Com-
pany should be paid.

Respectfully yours,
Epwarp C. TURNER,
Attorney General.

35.

GOVERNOR MAY USE MILITIA TO PREVENT A PRIZE FIGHT—
ATTORNEY GENERAL MAY BE DIRECTED TO INSTITUTE NECES-
SARY PROCEEDINGS.

The governor, as commander-in-chief of the militia, may, under section 5316,
G. C., use the militia to prevent a prizse fight.

The governor may, under section 333, G. C., direct the attorney general to take
necessary proceedings in the name of the state to prevent g prize fight.

CorumBus, OHIO, January 29, 1915

Hon. FraNk B. WiLLis, Governor of Ohio, Columbus Ohio.
My Dear GoverNor:—I beg to acknowledge receipt of your letter of January
28, 1915, which is as follows:

“Subject. Contemplated boxing exhibition or prize fight in Cincinnati.

“Your immediate attention and written opinion is desired on the follow-
ing situation:

“A telegram has just been received which is hereto attached.
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The same matter from a military standpoint has come to the attention
of the adjutant general ; that situation is made known to you by the attached
files from this office.

“It is contended unofficially by other persons that the matter set out as
facts in these exhibits are not the true facts, it being claimed that the
exhibition proposed is not a prize fight, but a boxing exhibition contem-
plated by section 12803, General Code.

“The information desired is just what authority the governor of Ohio
or the governor of Ohio as commander-in-chief of the Ohio national
guard has in the premises for interference or action toward stopping the
contemplated exhibition.”

Answering first as to the authority of the governor as commander-in-chief
of the national guard:
Article 2, section 10, of the Constitution provides:

“He (the governor) shall be commander-in-chief of the militia and
naval forces of the state, except when they shall be called into the service
of the United States.”

Section 5316 of the General Code provides.

“When there is a tumult, riot, mob or body of men acting together with
intent to commit a felony, or to do or offer violence to person or property,
or by force and violence to break or resist the laws of the state, or there -
is reasonable apprehension thereof, the commander-in-chief, the sheriff of
the county, the mayor of a municipal corporation therein, or. a judge’
of any court of the state or United States, may issue a call to the com-
manding officer of any regiment, battalion, company, troop or battery, to
order his command of part thereof, describing it. to be and appear, at
a time and place therein specified, to act in aid of the civil authority.”

Under the foregoing provision of constitution and section of the General Code
quoted, I am of the opinion that, if you are satisfied that a prize fight is about to
take place, you have the authority to use the power above referred to.

As to your authority as governor of Ohio:

Section 333 of the General Code provides:

“%x % * When required by the governor * * * he (the attorney
general) shall appear for the state in any court or tribunal in a cause in
which the state is a party or in which the state is directly interested.”

Under this section of the Code, you have the right to direct the attorney
general to take such legal action as may be necessary to prevent this proposed prize
fight, if you are satisfied that it is to be a prize fight.

I call your attention to the case of The State of Ohio ex rel J. M. Sheets,
attorney general, v. William N. Hobart, et al, 8th Ohio nisi prius, page 246, in
which the law upon the subject of your request for an opinion is thoroughly dis-
cussed. (The opinion is too long for quotation here.)

Respectfully,
Epwarp C. TURNER,
Attorney General.
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36.

TWO VILLAGE SCHOOL DISTRICTS MAY NOT UNITE UNDER AU-
THORITY OF SECTION 4736, G. C.

The county board of education may not, under section 4736, G. C., 104 O. L.,
133, unite fwo wvillage school districts into one single village district. Section 4682-1
and 4683, G. C., control in such cases.

CoLumsus, O=HIo, January 29, 1915.-

Hon. Frank W. MILLER, Superintendent Department of Public Instruction, Colum-
bus, Ohio.
DEar Sir:—I acknowledge receipt of your letter of January 19, in which you
request my opinion upon the following state of facts:

“Baltimore, Fairfield county, and Basil, Fairfield county, are contigu-
ous village school districts. Would section 4736 or any other section of
law permit the boards of education of these two villages to join as one
school district ?”

In order to answer your question, a consideration of sections 4679, 4682-1 and
4683 of the General Code, as amended in 104 O. L, page 133, are necessary, in
addition to section 4736 to which you refer in your letter. These sections are as
follows :

“Section 4679. The school districts of the state shall be styled, re-
spectively, city school districts, village school districts, rural school dis-
tricts and county school districts.

“Section 4682-1. A village schoo! district containing a population of
less than fifteen hundred may vote at any general or special election to
dissolve and join any contiguous rural district. After approval by the
county board such proposition shall be submitted to the electors by the
village boards of education on the petition of one-fourth of the electors
of such village school district or the village board may submit the proposi-
tion on its own motion and the result shall be determined by a majority
vote of such electors. .

“Section 4683. When a village school district is dissolved, the territory
formerly constituting such village district shall become a part of the con-
tiguous rural district which it votes to join in accordance with section
4682-1, and all school property shall pass to and become vested in the
board of education of such rural school district.

“Section 4736. The county board of education shall as soon as possible
after organizing make a survey of its district. The board shall arrange the
school according to topography and population in order that they may be
most easily accessible to pupils. To this end the county board shall have
power by resolution at any regular or special meeting to change school dis-
trict lines and transfer territory from one rural or village school district to
another. A map designating such changes shall be entered on the records
of the board and a copy of the resolution and map shall be filed with the
county auditor. In changing boundary lines the board may proceed without
regard to township lines and shall provide that adjoining rural districts are
as nearly equal as possible in property valuation. In no case shall any
rural district be created containing less than fifteen square miles. In chang-
ing boundary lines and other work of a like nature, the county board shall
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ask the assistance of the county surveyor and the latter is hereby required
to give the services of his office at the formal request of the county board.”

In the absence of any information upon the subject, I assume that both
_ Basil and Baltimore are villages having a population of less than 1,500. If such be
the case, then either or both of said village districts may, as provided in section
4682-1, at a special or general election, vote to dissolve such village district. If the
vote upon the question of dissolution is in the affirmative, then the village district
will be joined to a contiguous rural district and not to a contiguous village district.
Before such votes shall be taken, however, the proposition for this dissolution of the
village district and union with a rural district, must be submitted to the county
board of education for its approval. You will notice that the statutes above re-
ferred to very clearly state that when a village district is dissolved, it shall be
joined to a contiguous rural district and not to a contiguous village district.

Consideration of section 4736 does not, in my opinion, permit a consolidation
of two village districts into a single village district. 1 quote that portion of this
section applicable, which is as follows:

“The county board of education shall, as soon as possible after or-
ganizing, make a survey of its district. The board shall arrange the schools
according to topography and population in order that they may be most
easily accessible to pupils. To this end the county board shall have power
by resolution at any regular or special meeting to change school district
lines and transfer territory from one rural or village school district to an-
other, * * ¥

In my opinion the effect of the above quoted portion of section 4736 merely
authorizes the county board of education to transfer a part of one village or rural
district to another village or rural district, and does not permit of the consolidation
of two village districts. Such transfer is only authorized in order that the schools
may be arranged “according to topography and population in order that they may
be most easily accessible to pupils.”

I am, therefore, of the opinion, and so advise you, that the Baltimore and Basil
school districts may not, under section 4736, nor under any other sections of the
General Code, unite as one village school district.

Yours very truly,
Epwarp C. TURNER,
Attorney General,

37.

CIVIL SERVICE COMMISSION—MUST DETERMINE MERIT AND FIT-
NESS OF SUPERINTENDENT AND MATRON OF COUNTY CHIL-
DREN'S HOME.

W hether it is practicable to determine merit and fitness of a superintendent and
matron of a county children’s home, is a question for the civil service commission.
IWhen provisional appointment may be wmade.

CoLuvmsus, OHIo, January 29, 1915,

The State Civil Service Commission, Columbus, Ohio.

GENTLEMEN :—I am addressing to you the following opinion which was re-
quested by Hon. George W. Porter, prosecuting attorney of Darke county, Ohio,
as follows:



60 ANNUAL REPORT

“I would like to have your opinion as to whether or not the superin-
tendent of the county children’s home is employed under the civil service
law?

“The superintendent of our county children’s home has tendered his
resignation to take effect March 1. The board is of the opinion that it
would be impossible to hold an examination under the civil service law for
application to this position, in time to make an appointment under this law .
before his resignation took effect. This being the case, would it be per-
missible for the board to appoint a person temporarily to fill the position
until a civil service examination could be held? T understand that there is
sonre doubt as to whether this is a civil service position, that Attorney Gen-
eral Hogan ruled that this position did not come under civil service. I am
not sure about this.”

In the letter when he states “the board is of the opinion that it will be im- -
possible to hold an examination, etc.,” I assume that he is referring to the board of
trustees of the children’s home, rather than to the civil service commission.

If it be a fact that the civil service commission has no one upon its eligible
list to certify and it finds that it cannot hold an examination in time to make the
proper certification before the resignation of the present superintendent takes ef-
fect, then and in that event the board of trustees might make a provisional appoint-
ment under subsection 1 of section 14 (G. C. 486-14), which provides as follows:

“Whenever there are urgent reasons for filling a vacancy in any posi-
tion in the competitive class and the commission is unable to certify to the
appointing officer upon requisition by the latter a list of persons eligible for
appointment after a competitive examination, the appointing officer may
nominate a person to the commission for noncompetitive examination, and
if such nominee shall be certified by the said commission as qualified after
such noncompetitive examination, he may be appointed provisionally to fill
such vacancy until a selection and appointment can be made after competi-
tive examination ; but such provisional appointment shall continue in force
only until regular appointment can be made from eligible lists prepared by
the commission, and such eligible lists shall be prepared within ninety days
thereafter. In case of an emergency an appointment may be made with-
out regard to the rules of this act, but in no case to continue longer than
ten days, and in no case shall successive emergency appointments be made.”

Answering your second question as to whether such a position is under civil
service and whether Attorney General Hogan had made a ruling upon this position,
I beg to advise you, first, that Attorney General Hogan has made no ruling upon
the questions herein involved so far as I can find from an examination of the files.

Further answering I quote an opinion of Hon. Robert P. Duncan, prosecuting
attorney of Franklin county, to the board of trustees of the Franklin county chil-
dren’s home, which opinion I adopt and approve, to wit:

“I have your favor of January 6, 1915, in which you ask my opinion as follows:

“ ‘First. In selecting a superintendent is the board of trustees of the
children’s home governed by civil service rules?

“‘If so, please kindly advise the trustees as to the method in which
they should proceed, and the duties devolving upon them, in regard to such
selection.
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“‘Second. Is the selection of the matron for the children’s home gov-
erned by civil service rules?

“*‘If so, please advise as to the duties and proper course to pursue, by
the trustees, and oblige.’ '

“Pertinent to the inquiries made in your communication, I note that statutory
provisions which have been carried into the General Code as sections 3077 to 3081,
inclusive, provide for the establishment of a county children’s home and its man-
agement by a board of trustees to be appointed by the county commissioners.

“Sections 3084, 3085 and 3086, General Code, provide as follows:

“‘Sec. 3084. The board of trustees shall designate a suitable person to
act as superintendent of the home, who shall also be clerk of such bhoard,
and who shall receive for his services such compensation as the board of
trustees designates at the time of his appointment. He shall perform such
duties, and give security for their faithful performance, as the trustees re-
quire.

“‘Sec. 3085. Subject to such rules and regulations as the trustees pre-
scribe, the superintendent shall have entire charge and control of such
home and the inmates therein. Upon the recommendation of the superin-
tendent, the trustees may appoint a matron, assistant matron, and teacher,
whose duties shall he the care of the inmates of the home and to direct
their employment, giving suitable physical, mental and moral training to
them. Under the direction of the superintendent, the matron shall have the
control, general management and supervision of the household duties of
the home, and the matron, assistant matron and teacher shall perform such
other duties, and receive for their services such compensation as the trus-
tees may by by-laws from time to time direct. They may be removed at
the pleasure of the trustees, or a majority of them.

“‘Sec. 3086. The superintendent may suspend temporarily a matron, as-
sistant matron, or teacher, notice of which must be immediately given to
the board of trustees for their approval or disapproval, but, if in their
judgment it is for the hest interest of the home and of the county, the
trustees may dispense with a superintendent and authorize the matron to
assume entire charge of the home and its management.’

“It follows from a consideration of the statutory provisions above noted that
a children’s home established and managed as therein provided is in every respect
a county institution and that the superintendent and matron of such institution are
county employes. State ex rel. v. McGonagle, 5 O. C. C. (n. s.), 292.

“Section 1 of an act entitled ‘An act to regulate the civil service of the state
of Ohio, the several counties, cities and city school districts thereof’ (103 Q. L., 6983,
provides:

“‘The term “civil service” includes all officers and positions of trust
or employment, including mechanics, artisans and laborers in the service of
the state and the counties, cities and city school districts thereof.’

“‘The “state service” shall include all such offices in the service of
the state or the counties thereof, except the cities and city school districts?

“Section 2 of said act provides as follows:

“*‘On and after January 1, 1914, appointments to and promotion in the
civil service of this state and the counties, cities and city school districts
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thereof shall be made only according to merit and fitness to be ascertained
as far as practicable by examinations which, as far as practicable, shall be
competitive; and on and after January 1, 1914, no person shall be ap-
pointed, removed, transferred, laid off, suspended, reinstated, promoted or
reduced as an officer or employe in the civil service under the zovernment
of this state, the counties, cities and city school districts thereof, in any man-
ner or by any means other than those prescribed in this act’

“Section 8 of said civil service act provides in part as follows:

“‘The civil service of the state of Ohio and the counties, cities and city
school districts thereof shall be divided into the unclassified service, and
the classified service.

“‘The unclassified service shall comprise the following positions which
shall not be included in the classified service, except as otherwise provided
in section 19 hereof:

“‘1. Al officers elected by popular vote.

“‘2. All heads of principal departments, board and commissions ap-
pointed by the governor or by and with his consent or by the mayor, or if
there be no mayor such other similar chief appointing authority of any
city or city school district.

“3. All officers elected by either or both branches of the general as-
sembly.

“‘4, All election officers.

“¢5.  All commissioned, noncommissioned officers and enlisted men in
the military service of the state.

“‘. All presidents, superintendents, directors, teachers and instruc-
tors in the public schools, colleges and universities; the library staff of any
library in the state supported wholly or in part at public expense.

“7. Two secretaries or assistants or clerks for each of the elective
and principal executive officers, boards or commissions, except civil service
commissioners, authorized by law to appoint such a secretary, assistant or
chief clerk.

“Q. The deputies of elective or principal executive officers authorized
by law to act generally for and in place of their principals and holding a
fiduciary relation to such principals.

“9  Bailiffs of courts of record.

“10. Employes and clerks of boards of deputy state supervisors and
inspectors of elections.

“This section further provides that the classified service shall comprise all
persons in the employ of the state, the counties, cities and city schoo! districts
thereof not specifically included in the unclassified service, to be designated as the
competitive class. And further provides as follows:

“‘The competitive class shall include all positions and employments
now existing or hereafter created in the state, the counties, cities and city
school districts thereof, for which it is practicable to determine the merit
and fitness of applicants by competitive examinations. Appointments shall
be made to, or employment shall be given in, all positions in the competi-
tive class that are not filled by promotion, reinstatement, transfer or reduc-
tion, as provided in sections 15, 16 and 17 of this act and the rules of the
commission by appointment from those certified to the appointing officer
in accordance with the provisions of section 13 of this act’
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“Section 2 of section 14 of the civil service act provides as follows:

“In case of vacancy in a position in the competitive class where peculiar
and exceptional qualifications of a scientific, managerial, professional, or
educational character are required, and upon satisfactory evidence that for
specified reasons competition in such special case is impracticable and that
the position can best be filled by a selection of some designated person of
high and recognized attainments in such qualities, the commission may sus-
pend the provisions of the statute requiring competition in such case, but
no suspension shall be general in its application to such place, and all cases
of suspension shall be reported in the annual report of the commission
with the reasons for the same.’

“It is apparent from the foregoing provisions of the civil service act that the
positions of superintendent and matron of a county children’s home are not in the
unclassified service, and not being so included in the unclassified service they are,
by the express provisions of section 8 of said act, included in the classified or com-
petitive class, and being in the competitive class as defined by the statute, incum-
bents must be appointed after competitive examination unless it be determined that
it is not practicable to determine the merit and fitness of applicants for these posi-
tions by competitive examinations, or unless, as provided for in section 14 of the
act, these positions call for peculiar and exceptional qualifications of a scientific,
managerial, professional, or educational character such as would make competition
for those positions or either of them impracticable.

“Whether or not, within the purview of the provisions of sections 8 and 14 of
the civil service act, it is practicable to determine the merit and fitness of appli-
cants for either the position of superintendent of the children’s home or the posi-
tion of matron thereof, is, in my opinion, a question to be determined by the state
civil service commission. At any rate, I am unable to say, as a matter of law, on
a consideration of the provisions of this act, that the merit and fitness of appli-
cants for these positions cannot be determined by competitive examination,

“Having arrived at the foregoing conclusion, it follows that in the event of a
vacancy it either the office of superintendent or matron of your institution, it is your
duty, under the provisions of section 13 of the civil service act, to notify the state
civil service commission of the fact of such vacancy or vacancies, which commis-
ston, unless it determines that said positions or either of them can be filled by pro-
motion as provided for in section 15 of the act, will certify to your board the
names and addresses of three candidates for each of said positions standing highest
on the eligible list; or if there be no eligible list for said positions or either of
them, the state civil service commission will certify to you names from eligible
lists most nearly appropriate for the groups in which the position to be filled is
classified. In this connection I note that section 14 of the act provides that if
there are urgent reasons for filling a vacancy in any position in the competitive
class and the commission is unable to certify to the appointing officer—in this
case the board of trustees—upon requisition by the latter a list of persons eligible
for appointment after competitive examination, the appointing officer—in this case
your board—may nominate a person to the commission for non-competitive exam-
ination, and that if such nominees shall be certified by the civil service commission
as qualified, after such noncompetitive examination, such person may be appointed
provisionally to fill such vacancy until a selection and appointment can be made
after competitive examination.”

Respectfully,
Epwarp C. TURNER,
Attorney General,
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38.

THE DATE FOR SPECIAL ELECTIONS UNDER AUTHORITY OF
SECTION 4227-5, GENERAL CODE, IS ON THE FIFTH TUESDAY
AFTER THE PETITION IS FILED.

Special elections under the prowisions of section 4227-5, G. C., are thereby re-
quired to be held on the fifth Tuesday after the petition is filed with the city auditor,
if in a city, or with the village clerk, if in a village.

Corumsus, OHIo, January 30, 1915.

Hon. CuARLEs Q. HILDEBRANT, Secretary of State, Columbus, Ohio.

Dear Sir:—In yours of January 28, 1915, you refer for opinion, communication
from the chief deputy supervisor of elections of Hamilton county, Ohio, in which
it is stated that the city council of Cincinnati passed an ordinance, which is now
to be referring to the electors of said city for approval or rejection, under the
provisions of section 4227-5, General Code, as amended in 104 O. L., page 239,
and submitting for an opinion the following:

“Shall said election be held on the fifth Tuesday after the petition is filed
with the city auditor or on the fifth Tuesday after certification to the
board of deputy state supervisors of elections?”

That section of the statute determining this matter and to which you refer,
is as follows:

“Section 4227-5. Whenever twenty per cent. of the electors of any
municipality file a petition with the city auditor if it be a city, or village
clerk, if it be a village, proposing or against an ordinance or other measure
requesting in the petition that the ordinance or measure be submitted to the
electors of the municipality at a special election. the auditor or village
clerk, after ten days, shall certify the same to the board of deputy state
supervisors of elections who shall submit the same at a special election
to be held on the fifth Tuesday after the petition is filed. The petition
shall not be submitted at a special election if a regular or general election
will occur not later than ninety days after the petition is filed but shall
be submitted at the regular or general election.”

This language, it seems, is clear and unequivocal. There is but one provision
therein requiring or in any way referring to the filing of such petition, and that
is the requirement that the petition be filed with the city auditor. While it is
further provided that such petition shall afterwards be certified to the deputy
state supervisor of elections, no reference is any where made to a filing with the
deputy state supervisors of elections, nor requiring the same.

I am, therefore, of the opinion that the day provided for the election is the
fifth Tuesday after the petition is filed with the city auditor or village clerk.

Very respectfully,
Epwarp C. TURNER,
Attorney General.



ATTORNEY GENERAL. 65
39.

JOINT OR SEVERAL BOND WITH TWO BONDING OR SURETY COM-
PANIES IS REQUIRED FOR A COUNTY TREASURER.

Under the provisions of section 2633, G. C., as amended 103 O. L., 540, a joint
and several bond is required and at least two or more bonding or surety companies
must appear on o bond for county treasurer.

CoLumsus, OHi0, January 30, 1915.

Hon. S. W. ENNi1s, Prosecuting Attorney, Paulding, Ohio.
DEear Sir:—TI am in receipt of your favor of January 22, which is as follows:

“In accordance with the provisions of section 2633 of the General Code,
as amended in volume 103, pages 540 and 541 of the session laws of Ohio,
can a county treasurer furnish two bonds with one surety company on each,
or is he required to furnish one bond with two surety companies on same?

“Our county treasurer has procured two $25,000.00 bonds each signed by
one surety company, and before approving the bonds, I would like to have
your opinion upon the same and whether or not they are in strict accordance
with the above statute as amended.”

Replying to your letter, T have to advise that in view of the provisions con-
tained in section 2633 of the General Code, as amended in 103 Ohio Laws, page 540,
as follows:

“Before entering upon the duties of his office, the county treasurer
shall give bond to the state in such sum as the commissioners direct with
two or more bonding or surety companies as surety, or at his option,
with four or more free-hold sureties. * * *”

It is my opinion that the legislature intended that the bond of the treasurer
referred to in the act was to be one joint and several bond with two or more
bonding or surety companies as surety, and that each of the surety companies
signing the bond would be held liable for the full amount of the bond.

This opinion is in harmony with one rendered by my predecessor, Honorable
Timothy S. Hogan, on the same question.

I have to advise you, therefore, that unless the bond of the treasurer submitted
for your approval contains the names of at least two bonding or surety companies
as surety, it should be rejected as not coming within the provisions of section
2633 of the General Code, as amended in 103 Ohio Laws, page 540.

Respectfully yours,
Epwarp C. TURNER,
Attorney General.

3—A. G.
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40.

PRIVATE BANKS MAY BID FOR STATE FUNDS UNDER AUTHORITY
OF SECTION 744-12, G. C.

Private banks may not bid for state funds under an act to provide for a de-
pository for state funds, but they may bid for state funds under section 744-12, G. C.

CoLumsus, OH1o, January 30, 1915,

Hown. R. W. ArcHER, Treasurer of State, Columbus, Ohio.

Dear Sir:—1I have your letter of the 25th inst, requesting my written opinion
upon the following inquiry:

“Do private banks have the same right to bid' for state funds as the
national banks and trust companies and banks organized under the laws
of the state of Ohio under the depository law described as ‘An act to
provide a depository for state funds?”

Section 3 of this act, (section 323 of the General Code) provides that the
board of deposits shall meet “and designate such national banks within the state,
and banks and trust companies doing business within this state and incorporated
under the laws thereof, as the board deems eligible to be made such depositories.”

Your question presents for determination whether or not the word “bank,”
as used in this section, includes * ‘private banksA ~ The word “bank,” as used in this .
act, clearly means an organization incorporated under the laws of Ohlo and having
special privileges or authority from the state, and subject to such regulation as
may be imposed upon it by law. A “private bank” does not imply incorporation
nor the having of special privilege or authority from the state, Therefore, a
private bank would not seem to come within the purview of this act. However,
the legislature has seemingly made clear the lme of demarcation between a bank
and a private bank. In the county depository act, section 2715 of the General
Code, the legislature provided that the county funds shall be deposited in a bank
or banks or trust companies situated in the county and duly incorporated under the
laws of this state. Then follows the provision:

“In a county where such bank or trust company does not exist, or fails
to bid * * * the commissioners shall designate a private bank or banks
located in the county.”

It therefore follows from this legislation that private banks have not the right
to bid for state funds as national banks and trust companies’ and banks organized
under the laws of the state of Ohio may have, unless said inhibition is rendered
null and inapplicable as to private banks by reason of the later act of the general
assembly found in volume 103, Laws of Ohio, at page 379, the title of which is
“To provide for the examination, regulation, supervision and dissolution of certain
banking concerns.” Section 13 of this act (section 744-12 of the General Code)
- contains the following provision:

“That whenever any of the funds of the state, or of any of the political
subdivisions of the state, shall be deposited under any of the depository
laws of the state, every corporation, person, partnership and association
coming within the purview of this act shall be permitted to bid upon -and
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be designated as depositories of such funds, upon furnishing such surety

or securities therefor as is prescribed by the laws of the state of Ohio;
x % %7

From the title and text of this later act of April 17, 1913, its obvious purpose
seems to be that of regulating private banks, requiring them to discard the use
of the name “bank” or else submit to examination, regulation, supervision and dis-
solution by the state. This enactment is in accordance with authority found in
article XIII, section 3 of the constitution of Ohio existing at the time of its
enactment.

The provision contained in said section 13, is contrary to the provisions relating
to depositories of state and county moneys subject to deposit and found in the
state and county depositories acts. Notwithstanding this fact, however, I am of
the opinion that because of the constitutional authority aforesaid and the pro-
visions contained in said section 13 subsequently enacted, a private bank conducted
by a person, partnership or association by complying with the requirements set forth
in this act of April 17, 1913, will be permitted to bid upon and be designated as a
depository of the funds of the state or on any political subdivision of the state.

Very truly yours, :
Epwarp C. TURNER,
Attorney General.

41,

THE PROPOSITIONS OF CENTRALIZATION OF SCHOOLS AND
ISSUING OF BONDS MAY BE SUBMITTED AT ONE ELECTION.

A proposition for the centralization of schools under the provisions of section
4726, G. C., and a proposition to issue bonds authorized by section 7625, G. C., may
both be submitted to the eleciors of a rural school district at one election.

CorumBsus, OHIO, January 30, 1915.

Hon. FrRaNK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.
Dear Sir:—Under date of January 2Ist, Mr. W. 1. Everson, county super-
intendent, Brilliant, Ohio, submitted for an opinion the following question:

“Is it necessary to hold two elections in order to decide on centraliza-
tion and the issuing of bonds, or can this be decided at one election?”

I assume that the bonds referred to are deemed necessary to the furtherance
of the scheme of centralization, and I shall confine my answer to such state of facts.

I am of the opinion that the question of centralization of schools as provided
in section 4726, G. C., as amended in 104 O. L,, 139, and the question of the issuance
of bonds as authorized by section 7625, G. C., may both be submitted to the electors
of a rural school district at one election. It might be suggested, however, that
before the issue of such bonds would thereby be authorized, there must be a con-
currence of a majority of the votes cast at such election in favor of both central-
ization and the issuing of bonds, and the answer implies that the election shall be
in all further respects in compliance with the statutes relative thereto.

Very truly yours,
Epwarp C. TURNER,
Attorney General.



68 ANNUAL REPORT
42.

THE COUNTY BOARD OF EDUCATION HAS AUTHORITY TO DETACH
AND THEN ADD A PART OF A RURAL SCHOOL DISTRICT TO AN-
OTHER DISTRICT. '

Under section 4736, G. C., the county board of education has the authority to
rearrange boundary lines so as to detach one part of a rural school district and
add it to another rural or villege district.

CoLumsus, OHio, January 30, 1915,

Hon. FRaANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.
Dear Sir:—I acknowledge receipt of your letter of January 19, 1915, in which
you ask for my opinion upon the following statement of facts:

“Sections 4692, 4696 and 4736 of the General Code, deal with the
transfer of territory from one school district to another.

“Waterford rural school district, Washington county, contemplates the
issuance of bonds. Waterford formed a separate supervision district ac-
cording to section 4740 of the General Code. Beverly, a village district en-
tirely surrounded by Waterford rural district, desired to :be a part of a
supervision district. But the law requires that a supervision district be
contiguous. To that end the county board of education of Washington
county transferred a part of the Waterford district to the Beverly school
district for all school purposes. This part transferred gave the Beverly
district connection with the remaining part of the Washington county school
district, other than that of the Waterford school district. The Water-
ford board of education contends that since they are a separate super-
vision district, the county board of education acted without authority.”

You then ask to be advised whether or not the county board of education
acted within its authority in the transfer of this territory.

I call your attention especially to section 4736 of the General Code, as
found in 104, O. L, at page 138, as follows:

“Section 4736. The county board of education shall as soon as possible
after organizing make a survey of its district. The board shall arrange
the schools according to topography and population in order that they
may be most easily accessible to pupils. To this end the county board shall
have power by resolution at any regular or special meeting to change
school district lines and transfer territory from one rural or village
school district to another. A map designating such changes shall be
entered on the records of the board and a copy of the resolution and
map shall be.filed with the county auditor. In changing boundary lines,
the board may proceed without regard to township lines and shall provide
that adjoining rural districts are as nearly equal as possible in property
valuation. In no case shall any rural district be created containing less
than fifteen square miles. In changing boundary lines and other work of
a like nature, the county board shall ask the assistance of the county
surveyor and the latter is hereby required to give the services of his office “*
at the formal request of the county board.”
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I assume that the action taken by the county board of education of Washington
county was in accordance with the authority given them by the above quoted
section. If such be the case, the county board of education was clearly within
its rights in taking a portion of the Waterford school district and joining it to
the Beverly school district in order to provide a supervision district for the¢
Beverly school district, provided, however, that there remains in Waterford rurat
school district a territory of not less than fifteen square miles.

Sections 4692 and 4696 do not, in my opinion, apply to the question involved by
your statement of facts. These sections have reference to a transfer of territory
from one school district to another by action of the local boards of education
of such districts and by annexation of territory to a city or village.

I am, therefore, of the opinion, and so advise you, that from the statement of
facts as outlined above, the county board of education of Washington county acted
within its authority in transferring the territory involved.

Yours very truly,
EpwArp C. TURNER,
Attorney General.

43.

A FIRE INSURANCE COMPANY ORGANIZED UNDER THE LAWS OF
OHIO IS NOT AUTHORIZED TO CONSOLIDATE WITH A LIKE
COMPANY OF ANOTHER STATE.

Section 9544, G. C., does not authorize the consolidation of a fire insurance
company organized under the laws of Ohio with like companies incorporated under
the laws of another state.

Corumsus, OHIo, January 30, 1915,

Hon. Price RusseLL, Superintendent of Insurance, Columbus, Ohio.
‘Dear Sir:—Under date of January 25, 1915, you submit for my opinion the
following questions:

“lst. Does section 9544, General Code, laws of Ohio, permit the con-
solidation of a fire insurance company organized under the laws of Ohio
with a fire insurance company organized under the laws of Illinois and
admitted to do business in Ohio?

“2nd. Does said section 9544, General Code, laws of Ohio, permit the
consolidation of a fire insurance company organized under the laws of
Ohio with a fire insurance company organized under the laws of Illinois
and not admitted to Ohio?”

Sections 8544 and 9545 of the General Code, providing for the consolidation of
certain fire and marine insurance companies, are as follows:

“Section 9544. When a joint stock fire and marine insurance company
of this state determines by a vote of the holders of two-thirds of its
stock to consolidate and make joint stock with another like company
or companies engaged in or incorporated for like business, and each agrees
by such vote to the consolidation, the companies by a vote of the holders
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of a majority of the stock so consolidated, may determine under which
corporate organization or articles of association of the consolidating com-
panies, and under what name, their future business shall be conducted.

“Section 9545. Upon filing with the superintendent of insurance, a
certificate of such consolidation, the companies thenceforth shall be con-
solidated under the corporate organization or articles of association and
corporate name chosen. (Thereupon also all franchises, rights, equities,
property, and estate of whatever name or nature, belonging to or vested
in either of the consolidating companies, immediately, upon and by the
act of such consolidation shall become the property and estate of and be
vested in ‘the consolidated company, and the corporate existence of the
consolidating companies thenceforth cease, and be merged in the consolida-
tion.) Such consolidated company shall have the exclusive right and power
to demand, sue for, collect, convey, and dispose of the rights, equities, prop-
erty, and estate aforesaid, or any part thereof, under its own name, and
all debts, liabilities and obligations of the consolidating companies shall be
assumed and paid by it.”

The language of section 9544 is somewhat ambiguous, and your question in-
volves a determination of the meaning and comprehensiveness of the expression
therein “and other like companies or companies engaged in or incorporated for
like business.” Does the word “like” as first used in the quoted language mean only
that such other company or companies must be joint stock fire and marine com-
panies; or does it mean that they must be joint stock fire and marine companies
of this state?

I believe that the legislative intent is clearly shown in the language of section
9545, above quoted, which prescribes the rights and duties of the consolidated com-
panies. In the second sentence of this section, it is provided that:

“Thereupon also all franchises, rights, equities, property, and estate
of whatever name or nature, belonging to or vested in either of the con-
solidating companies, immediately upon and by the act of such consolidation
shall become the property and estate of and be vested in the consolidated
company, and the corporate existence of the consolidating companies thence-
forth cease, and be merged in the consolidation.”

If the above section authorizes the consolidation of an Ohio company with a
company of another state, then the state of Ohio is in the position of having enacted
a law which arbitrarily disposes of all “franchises, rights, etc.,” of a corporation
created by another state without consulting or taking into consideration the laws
of such other state. This state may undoubtedly pass laws relative to corporations
created by it and even deprive such corporations of their legal existence, but I know
of no method by which it can attain that result in regard to corporations created
by another state. That law should be interpreted so as to give it meaning and effect
and not so as to place the law-making body in the position of attempting the im-
possible.

I am of the opinion, therefore, that section 9544 of the General Code, was
intended to apply only to Ohio corporations, and I answer both questions one
and two of your inquiry in the negative. .

Very truly yours,
Epwarp C. TURNER,
Attorney General.
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4,

ARTICLES OF INCORPORATION—THE NORTON MUTUAL FIRE AS-
SOCIATION.

Certificate of amendment of the articles of incorporation of The Norton Mutual
Fire Association disapproved.
Corumsus, OHio, January 30, 1915.

Hon. C. Q. HiLbeBrANT, Secretary of State, Columbus, Ohio.

DEar Sir:—I return, herewith, the certificate of amendment of the articles of
incorporation of The Norton Mutual Fire Association which has been sent to me
for my examination and action upon the supposition that the same is required
by law.

I do not believe that the law requires that the attorney general certify to
amendments to articles of incorporations of mutual protective associations (which
I suppose the company is). Be that as it may, however, I am unable on purely
technical grounds, to approve the certificate of amendment. Such grounds are as
follows:

(1) The certificate does not state that notice of the business to come before
the meeting was given, as provided by section 8720, General Code.

(2) The certificate being silent in respect to notice, it does not appear that
all the members of the corporation were present at the meeting which was held,
and in writing consented to the waiver of the notice, as authorized by section 8723,
General Code.

(3) The certificate of amendment was not sealed with the seal of the cor-
poration, nor is it stated that the corporation has no seal, whereas section 8721,
General Code, requires that if there be a seal the certificate shall be sealed with it.

I have no doubt that these details can be supplied by the president and
secretary of the corporation, but without them I could certainly not certify that the
amendment has been made in conformity to the laws of the state.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

45.

CLERK OF THE BOARD OF EDUCATION OF A CITY SCHOOL DISTRICT
PERFORMS THE DUTIES OF TREASURER WHEN A DEPOSITORY
HAS BEEN PROVIDED.

When a depository has been provided by a city board of education for it
school funds, as authorized by law, the board of education of the district must.
dispense with the treasurer, and the clerk of the board of the city school district
performs all the services and duties of such treasurer.

Coruasus, OHio, January 30, 1915.
Hon. Frank W. MiLLER, Superintendent of Public Instruction, Columbus, Ohio.
Dear Sir:—Under date of January 20, 1915, you submit to this department

the following question:

“When a depository has been provided by a city board of education
for its school funds, shall the clerk of the board of education act as
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treasurer, or shall the treasurer or director of finance of the city funds
act as the treasurer of the school funds?”

The first two lines of section 4763, General Code, as amended in 104 O. L., 159,
provide that:

“In each city school district, the treasurer of the city funds shall be
“ the treasurer of the school funds. * * *2

It is also provided in section 4782, General Code, as amended in 104 O. L,
p. 159, that:

“When a depository has been provided for the school moneys of a
district, as authorized by law, the board of education of the district,
by resolution adopted by a vote of a majority of its members, shall dispense
with a treasurer of the school moneys, belonging to such school district.
In such case, the clerk of the board of education of a district shall per-
form all the services, discharge all the duties and be subject to all the
obligations required by law of the treasurer of such school districts.”

The provisions of section 4783, General Code, have an important bearing on
this question, which section provides as follows:

“When the treasurer is so dispensed with, all the duties and obligations
required by law of the county auditor, county treasurer or other officer or
person relating to the school moneys of the district, shall be complied
with by dealing with the clerk of the board of education thereof. Before
entering upon such duties, the clerk shall give additional bond equal in
amount and in the same manner prescribed by law for the treasurer of
the school district.”

When the provisions of these three sections are considered together, I am of
the opinion that when a depository has been provided as authorized by law, the
board of education of the district must dispense with the treasurer, and that the
clerk of the board of education of the city school district performs all the services
and duties of such treasurer. Yours very truly,

- Epwarp C. TURNER,
Attorney General,

46.

BOARD OF EDUCATION SHOULD CANVASS THE VOTES OF A SPECIAL
ELECTION FOR THE ISSUANCE OF BONDS FOR ERECTION OF A
SCHOOL HOUSE.

The vote at a special election at which is submitted a proposition for the issuance
of bonds for the erection of a school house, is governed by section 5120, G. C., and
should be canvassed by the board of education of the district as therein provided.

CoruMmsus, Onio, February 1, 1915.

HonN. CuaRrLEs Q. HILbEBRANT, Secretary of State, Columbus, Ohio.

Dear Smr:—I have yours of January 28, 1915, referring for an opinion a
communication addressed to you by the clerk of the deputy state supervisors
of elections of Seneca county, which is in part as follows;
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“Section 5115 of the General Code says: In registration cities, the
returns of the election of municipal officers, members of boards of educa-
tion or justices of the peace shall be made to the board of deputy state
supervisors of the county in which such city is located, and canvassed
by a board of canvassers consisting of such board of deputy state super-
visors and the city auditor.

“Does this section apply to special elections such as a bond election
for erection of a school house or is the canvass to be made by the school
board?”

It will be observed that the section above quoted is specific in its terms, obviously
confining its application to the officers therein enumerated, viz.,, municipal officers,
members of boards of education or justices of the peace, and that there is nothing
therein contained that would warrant an inference of legislative intent to include
under the provisions of this section other officers or matters not therein specifically
mentioned. It therefore follows that the provisions of this section apply only to
the election of municipal officers, members of boards of education and justices
of the peace, and that a special election for bond issue as mentioned to you, does
not under any fair or reasonable construction of the language in this section
contained, come within its terms. The solution of the problem submitted by you,
however, involves the consideration of a further section of the statute, relative
to the canvassing of election returns, as follows:

“Section 5120. In school elections, the returns shall be made by the
judges and clerks of each precinct to the clerk of the board of education
of the district, not less than five days after the election. Such board shall
canvass such returns at a meeting to be held on the second Monday after
the election, and the result thereof shall be entered upon the records of
the board.”

This section, it will be observed, is general in its terms, purporting to con-
template all “school clections.” I assume that it would not be seriously questioned
that a special election submitting a proposition for a bond issue, for the erection
of a school house, is a school election within the meaning of that phrase as used
in section 5120, G. C, just quoted. The rule of construction of statutes of the
character of those now under consideration, is clearly stated by the court in the
case of Doll v. Barr, 58 O. S, at page 120, as follows:

“Where there are in one act, specific provisions relating to a particular
subject, they must govern in respect to that subject, as against general
provisions in other parts of the statute, although the latter, standing alone
would be broad enough to include the subject to which the more particular
relate.”

and,

“If there are two acts, or two provisions of the same act, of which one
is special and particular, and clearly includes the matter of controversy,
whilst the other is general and would, if standing alone, include it also, and
if reading the general provisions side by side with the particular one,
the inclusion of that matter in the former would produce a conflict between
it and the special provision, it must be taken that the latter was designed
as an exception to the general provision.”
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While an election of the members of the board of education, in my opinion,
would come within the meaning of the term “school election,” and but for the
provisions of section 5115, General Code, would be governed by the provisions of
section 5120, General Code, applying the above rule of construction to the pro-
visions of these above quoted sections, section 5115, General Code, constitutes only
an exception insofar as the election of members of boards of educatlon is concerned
to the provisions of section 5120, General Code.

I am, therefore, of the opinion that the canvass of the vote at a special
election at which is submitted a proposition for the issuance of bonds for the
erection of a school house, is governed by section 5120 of the General Code and
should, therefore, be canvassed by the board of education of the district as therein
provided.

Yours very truly,
Epwarp C. TURNER,
Atiorney General.

47.

THE CITY COUNCIL HAS THE RIGHT TO INCREASE THE SALARY
OF POLICEMEN AND FIREMEN AFTER APPOINTMENT.

The city council has the right to increase the salary of policemen and firemen,
after appointment. State ex rel. Ferris v. Bish, 12 O. N. P. n. s. 369; State v.
Coughlin, Auditor, 12 O. N. P, u. s., 419; distinguishing the case of State ex rel
Spaller v. Moody, Auditor, et al., 85 O. S., 483, affirming State ex rel Spaller v.
Painesville, 13 O. C. C. n. s., 577, followed.

CoLuMmsus, OHIio, February 1, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

Dear Smrs:—Under date of January 15, 1915, we received a communication
from Honorable H. W. Koons, City Solicitor, Mt. Vernon, Ohio, in which he re-
quested our opinion in the following matter:

“May I ask you to give me an opinion on the right of the city council to
raise the salary of persons at the present time holding positions of firemen,
under the safety department, and patrolmen under the same department,
assuming that both are within the classified service.”

Section 4213, General Code, provides as follows:

“The salary of any officer, clerk or employe shall not be increased or
diminished during the term for which he was elected or appointed, and,
except as otherwise provided in this title, all fees pertaining to any office
shall be paid into the city treasury.”

As the matter is one which is of general importance throughout the state, we
feel that the opinion should be addressed to your department.

The question immediately arises as to whether or not a policeman or a fireman
is an officer, clerk or employe of the city, and secondly, whether or not they can be
considered as holding a “term.” There can be but little doubt that the position of a
policeman and a fireman is within the comprehension of the terms “officer,”
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“clerk” or “employe.” However, a policeman or fireman, when appointed is ap-
pointed during good behavior, and there is no definite term for which he serves.
I do not believe that the word “term,” as used in section 4213, contemplates a
position, which would be a life position, provided the incumbent was not sooner
discharged for cause.

I am mindful of the fact that the circuit court, in the case of State ex rel.
Spaller v. City of Painesville et al,, 13 O. C. C. n. s. 577, held:

“A duly appointed patrolman of the police department of a city is an
officer within the meaning of the laws of Ohio.

“A city council has no power to increase or diminish the salary of a
police officer, appointed under the civil service provisions of the munic-
ipal code, during the term for which he was appointed which is during
good behavior.”

and that such case was affirmed by the supreme court without report on January
16, 1912. (85 O. S, 483.)

Subsequent to the decision of the supreme court, in affirming the circuit court
in such case, it was held by Judge Sprigg, of the common pleas court of Mont-
gomery county, in the case of State ex rel. Ferris, et al,, v. Bish, Auditor, decided
March 9, 1912, and reported in 12 O. N. P. n. s., page 369:

“Policemen and firemen do not hold their positions for a fixed and
definite term, and hence are not subject to the provisions of section 4213,
P. & A. Anno. General Code, which forbids the increase or diminishing of

.salaries of officers, clerks or employes of a municipality during the term
for which they were appointed or elected.

“A municipal council has authority to pass an ordinance providing for
the number, salaries, and bonds of members of the police department,
repealing at the same time the former ordinance, under which the depart-
ment was operated; and where such action is taken by council all
members of the police force lose their positions as of the date of the repeal
of the former ordinance under which the department was theretofore
operated, this method of removal being excluded under section 4484, P. & A.
Anno. General Code, which refers only to individual removals for cause;
and it thereafter becomes the duty of the board of public safety to appoint
members of the force under the contemplated reorganization and upon
such terms as council has provided.”

Judge Lawrence of the court of common pleas, Cuyahoga county, in the case
of Stage v. Coughlin, Auditor, et al,, decided March 15, 1912, and reported in the
12th N. P. n. s,, 419, held:

“Members of the police and fire departments of a municipality are
not appointed for a ‘term’ within the meaning of section 4213, P. & A.
Anno. General Code, and having no fixed or definite term the restriction
as to changes in salaries does not apply to them, and council has power
to increase or diminish their salaries after appointment.”

A

Both of these cases, as before stated, were decided after the decision of
affirmance of the supreme court in the case of State ex rel. Spaller v. Painesville,
and both of said cases the courts of common pleas distinguished the said Paines-
ville case, and I think, properly so. The right to a writ of mandamus must be



76 ANNUAL REPORT

clearly established, and the supreme court, in simply affirming the judgment of the
circuit court of Lake county, did not necessarily affirm the reasoning as found in
said case in said court.

I would call your attention to the discussion of the Painesville case as found
in the decision of Judge Sprigg, beginning at page 375 of the report in which it
appears, and also the reasoning of Judge Lawrence found in the same report at
page 421. Both of said judges clearly recognize that whether or not a police
officer has a term of office, as understood by the use of such word in section
4213, the Painsville case would have had to have been decided as it was.

I will not undertake to discuss the facts in the Painsville case, for the
reason that they are clearly set forth in the two discussions mentioned. However,
I am of the opinion that the reasoning of both Judge Sprigg and Judge Lawrence
is correct, and that therefore the inhibition of the increase of salary, found in
section 4213, does not apply to policemen and firemen, and fully concur in the
opinion rendered to the Homnorable Ben L. Bennett, city solicitor, East Liverpool,
Ohio, under date of May 18, 1912, by my predecessor, Honorable Timothy S.
Hogan. :

Respectfully,
Eowarp C. TURNER,
Attorney General.

48.

DISTRIBUTION OF ESCHEATED PERSONAL PROPERTY—MONEY RE-
CEIVED FROM SUCH PROPERTY SHOULD BE CREDITED TO CON-
TINGENT FUND.

Distribution of escheated personal property to schools of a county, collected
under section 8579, G. C., is to be made as provided for the state common school
fund under section 7600, G. C., as satd section stands, when the money is paid into
the county treasury.

Money received from escheated personal property should be credited to the con-
tingent fund of the school district, when received under section 7603, G. C.

CoLumsus, OH10, February 1, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
DEeArR Sirs:—Under date of January 15, 1915, you inquire as follows:

“Section 8579, General Code, provides for the distribution of escheated
personal property to schools of the county. Shall the distribution be based
on the tax valuation of the different districts, on the school enumeration, or
on the average daily attendance? To what statutory school fund, or funds,
should the money be credited?”

Section 8579, General Code, provides as follows:

“If there be no person living to inherit it by the provisions of this
chapter, such personal property shall pass to and be vested in the state.
The prosecuting attorney of the county, in which letters of administra-
tion are granted upon such estate, shall collect and pay it over to the
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treasurer of such county; to be applied exclusively to the support of the
common schools of the county in which collected, in such manner as is
prescribed by law.”

It will be noted, therefore, that the titie to the personal property which escheats
is vested in the state of Ohio, but that the duty is placed upon the prosecuting at-
torney of a county to collect it and pay it into the county treasury, and that the
same shall be applied exclusively to the support of the common schools of such
county. In other words, although the title vests in the state of Ohio, yet, such
money goes into the county treasury for the support of the common schools, and
there is no provision of law making any specific appropriation of said sums after
the same reaches the county treasury.

So much of section 76} as is pertinent to the question involved, is found in
the last sentence of said section, which reads as follows:

“All other money in the county treasury for the support of common
schools, and not otherwise appropriated by law, shall be apportioned an-
nually in the same manver as the state common school fund.”

The language, above quoted, was not changed by the amendment found in 104,
0. L, 159.
We find, therefore, that by reason of section 8579 and section 7600, the property

received under section 8579 is to be apportioned in the same manner as the state
common school fund.

Further, in section 7600 it is provided:

“After each annual settlement with the county treasurer, each county
auditor shall immediately apportion the school funds for his county. The
state common school fund must be apportioned in proportion to the enumer-
ation of youth in each of the several school districts within the county, ex-
cept if an enumeration of the youth of any district has not been taken
and returned for any year, such district shall not be entitled to receive any
portion of such fund.”

That part of section 7600, just quoted, was amended in 104 O. L., 159, to read
as follows: -

“After each annual settlement with the county treasurer, each county
auditor shall immediately apportion school funds for his county. The state
common school funds shall be apportioned as follows:

“Each school district within the county shall receive thirty dollars for
each teacher employed in such district, and the balance of such funds shall
be apportioned among the various school districts according to the average
daily attendance of pupils in the schools of such districts. If an enumera-
tion of the youth of any district has not been taken and returned for any
year and the average daily attendance of such district has not been cer-
tified to the county auditor such district shall not be entitled to receive any
portion of that fund.”

The question submitted by you is:

“Shall the distribution be based on the tax valuation of the different
districts, on the school enumeration, or on the average daily attendance?”
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In view of the statutes, foregoing quoted, I am of the opinion:

First. That the distribution is not based upon the tax valuation of the dif-
ferent districts within the county.

Second. That prior to the going into effect of the amendment of section 7600
(104 O. L., 159), if the money had been collected and paid over to the treasurer
of the county before such time, it would, by reason of section 7600, prior to the
amendment, have been distributed in accordance with the enumeration of youth.

Third. If the money did not reach the county treasurer until after the going
into effect of section 7600, as amended 104 O. L. 159, the distribution would be
made on the basis of the average daily attendance.

You also inquire:

“To what statutory school fund, or funds, should the money be cred-
ited ?” ’

This, I think, is clearly answered by the last sentence found in section 7603,
General Code, wherein it is stated. “Moneys coming from sources not enumerated
herein shall be placed on the contingent fund.”

In said section 7603 there is no specific provision for moneys coming from
escheated personal property, and, therefor, the same should be placed in the con-
tingent fund.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

49.

EXAMINERS OF THE BUREAU OF INSPECTION AND SUPERVISION
OF PUBLIC OFFICES ARE IN THE UNCLASSIFIED SERVICE.

It cannot be held, as a matter of law, that the state examiners of the bureau of
inspection and supervision of public offices are within the unclassified service.

CoLumMmsus, OmHIo, February 1, 1915.

The State Civil Service Commission of Ohio, Columbus, Ohio.
DEear Sirs:—Under date of. January 25, 1915, the bureau of inspection and
supervision of public offices submitted the following inquiry:

“Are the duties devolving by law upon state examiners of the bureau of
inspection and supervision of public offices, as such duties are set forth in
sections 284, et seq., of such a nature as to place said officers in the un-
classified list of the state civil service?

“The application of the laws of the state to the work of the various
public offices requires of said examiners such a general knowledge of law as
to render it doubtful whether a qualification of said officials can be de-
termined by written examination.”

Under date of May 28, 1914, my predecessor, Hon. Timothy S. Hogan, ren-
dered an opinion to your commission on the same question, and stated at the con-
clusion thereof, the following:
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“It is therefore my conclusion that it cannot be determined as a matter
of law that it is impracticable to hold competitive examinations of applicants
for the positions of state examiners in the bureau of inspection and super-
vision of public offices. The question of the practicability of examinations
should be determined by the state civil service commission.”

T assume that the question has again been submitted to this department be-
cause of an opinion rendered by me, under date of January 16, 1915, to your com-
mission, relative to the employes in the office of the governor of this state, wherein
I held that, as a matter of law, the secretary to the governor, the executive clerk,
the stenographer and all other employes who, from the nature of the service ren-
dered, or by reason of their location in the governor’s office are in position to ob-
serve the transactions or to obtain information relative to matters that may come
legally before the governor, are not within the classified service, for the reason
that it is impracticable to determine their merit and fitness by competitive-exam-
ination. In said opinion I distinctly stated that such opinion applied solely to the
governor's office, and based the same on the fact of the peculiar situation in said
cffice and the fact that “it is universally recognized that the premature disclosure
of some of the matters that may come before the governor of a state, and par-
ticularly the obtaining by interested parties of even a hint of matters pending or
the probable action thereon, would be prejudicial to the public welfare.”

The governor of the state is in such a position and the matters before him
are of such a character as to require each and every employe in his office to be
possessed of judgment and discretion.

I cannot say, as a matter of law, that the state examiners of the bureau of
inspection and supervision of public offices cannot have their merit and fitness de-
termined by competitive examination, and, therefore, your commission is.the proper
body to decide whether or not it can determine the merit and fitness of said exam-
iners by a competitive examination.

The question, therefore, is answered in the negative, so far as it can be de-
termined, as a matter of law, that said positions are in the unclassified service,

Respectiully,
Epwarp C. TURNER,
Attorney General.

50.

EXPRESS CHARGES ARE NOT “COSTS” IN A CASE PERMITTED TO
BE FILED IN THE SUPREME COURT.

The cost of expressing files and papers in cases permitted to be filed in the
supreme court, under order thereof to certify record, are not a part of the costs
of the cases and must be advanced by the party seeking a revision in the supreme
court.

CoLumsus, OHI1o, February 2, 1915, -

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
Dear Sirs:—I am in receipt of your letter of January 22, 1915, wherein you
inquire ;

“Who is to pay costs of expressing the files and briefs in cases ap-
pealed to the supreme court under the order of the supreme court to
certify record?
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“First. Is the express charge to be paid by the attorneys taking the
case to the supreme court directly; or,

“Second. Is this charge to be taxed as a part of the costs in the
court from which the case is appealed; or,

“Third. Are the files to be sent C. O. D., the supreme court paying
the expressage, which costs shall then be made a part of the supreme court
costs ?”

There has been no statutory provision made relative to the paying of the costs
of expressing the files and briefs to the supreme court under its order to certify
the case, and, consequently, there being no statutory provision to that effect, the
same cannot, in any sense, be considered as a part of the costs in the case.
The case is brought to the supreme court on certiori on application of the party
claiming to have been aggrieved by the action of the court of appeals, and it
would seem, therefore, to me that such being the case and there being no statutory
authority for the charging of the costs of the expressage mentioned, as costs in the
case, that the party causing the action of the supreme court, in ordering the case
certified to it, should pay the costs of the expressage of the papers, and I would
suggest that before expressing the same, the clerk should require the party, causing
the same to be brought before the supreme court, to advance the costs of the
expressage in such case.

Answering, therefore, your questions submitted, I would say that the express
charge is to be paid by the attorneys taking the case to the supreme court and should
be paid to the clerk of the courts before he expresses the same to the supreme court.

(2) That the same cannot be taxed as a part of the costs of the case in the
court from which the case is appealed.

(3) That the same cannot be charged as a part of the costs of the case in
the supreme court.

Very truly yours,
Epwarp C. TURNER,
Attorney General.

5L

THE TOWNSHIP CLERK IS CLERK OF THE BOARD OF EDUCATION
UNTIL BOARD OF EDUCATION IS ELECTED AND ORGANIZED,
UNDER SECTION 4747, G. C—COUNTY BOARD OF EDUCATION MAY
NOT CREATE A RURAL DISTRICT.

The township clerk remains, ex-officio, the clerk of the towmship board of
education until o board of education has been elected and organized, under the
provisions of section 4747, as amended, 104 O. L., 139.

A county board of education may not create a new rural district containing
fifteen square miles, from an existing rural district, which leaves the original dis-
trict containing less than fifteen square miles.

CoLrumsus, OHIo, February 2, 1915,

Hon. FrRaNk W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.

Dear Sir:—Under date of January 20, 1915, Hon. Harold Houston, prosecuting
attorney, Champaign county, submitted to this department request for opinion
on the propositions hérinafter set out.
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For the purpose of uniformity, it is the policy of this office to direct opinions
on all matters to the various state departments, as far as possible. I am, there-
fore, directing to you an opinion covering said inquiry.

“Ist. Where a clerk of the township is serving as clerk of the
board of education in a township school district, under the provision of
section 4747, General Code, at the time the amendment to said section, as
contained in the act of 1914, 104 O. L., page 133, et seq., became effective,
does the said act of 1914 operate to vacate the office of the clerk of said
board of education, or will said clerk’s incumbency continue until the
expiration of his term, for which he was elected and be consistent with
the provisions of the original section 4747°?

“2nd. Can a new rural school district be created under the pro-
visions of the act of 1914, 104 O. L, page 133, et seq., by a county board
of education, by a division of a then-existing rural school district, if the
result would be to leave the original district, under the original name,
with an area of less than fifteen square miles, although the newly created
district contains the requisite area?”

Section 4747 as contained in 104 O. L, page 139—act of 1914—provides as
follows:

“The board of education of each city, village or rural school district
shall organize on the first Monday in January, after the election of
members of such board. One member shall be elected president, one
member vice-president and a person who may or may not be a member of
the board shall be elected clerk. The president and vice-president
shall serve for a term of one year and the clerk for a term not to exceed
two years.”

The organization of the board of education authorized by the foregoing,
amended section 4747, by the express terms thereof, shall take place on the first
Monday in January after the election of members of such board pursuant to
the provisions of said amended act of 1914. Until there has been an election of
members of the board of education under this act, and not before the first
Monday in January, after such election of members of such board, the section
above quoted does not authorize the organization of boards of education, nor the
election of any officers of such boards.

There is nothing in said section purporting to terminate the incumbency of officers
of the board of education already occupying such offices.

Section 4747, General Code, in effect previous to the act of 1914, provides:

“The board of education of each school district shall organize on the
first Monday in January after the election of members of such board. One
member of the board shall be elected president, one as vice-president
and, in township school districts, the clerk of the township shall be
clerk of the board. The president and vice-president shall serve for a

term of one year and the clerk for a term not to exceed two years.
x % %9

It is evident, from the provisions of this section, that the township clerk is
effectively constituted the “clerk of the board of education” of such township
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school district to serve for the full period of his incumbency of such office of
township clerk, provided that he shall not serve for a term to exceed two years.

Section 3299, General Code, provides:

“A township clerk shall be elected, biennially, in each township, who
shall hold his office for a term of two years * * *”

The term of office as clerk of the township and the maximum term for
which such clerk may serve as “clerk of the board of education,” therefore, seem
to be coextensive. .

The inquiry contains the information that the clerk in question, at the time
the act of 1914 went into effect, was, and still is, serving an unexpired term,
and inquiries whether he may continue to serve as “clerk of the board of educa-
tion” until the expiration of his term as clerk of the township. '

Section 4735 of the act of 1914 provides:

“k * * Al]l officers and members of boards of education of such
existing districts shall continue to hold and exercise their respective offices
and powers until their terms expire and until their successors are elected
and qualified.”

Having reference to the language of the foregoing section and to the fact
that the term of office of the clerk of the township, in question, has not expired,
it would seem that the said clerk of the township, by authority of the law, continues
to be “clerk of the board of education” until the expiration of his term. There
seems to be no provision of the law which would have the effect to terminate the
incumbency of such clerk in the .office of “clerk of the board of education.”

It is, therefore, my conclusion that the township clerk continues to be ex-officio
“clerk of the board of education” until the organization of the newly elected
board of education takes place on the “first Monday in January after the election
of the members of such board,” pursuant to the amendment of 1914, at which
time the board is authorized to organize and elect president, vice-president and
clerk.

As to the second inquiry, section 4735 of the act of 1914, 104 O. L., page 138,
provides:

“The present existing township and special school districts shall con-

stitute ‘rural’ school districts, until changed by the board of education.
* k%7

Section 4736 of the same act provides:

“The county board of education shall as soon as possible after organ-
izing make a survey of its district. The board shall arrange the schools
according to topography and population in order that they may be
most easily accessible to pupils. To this end the county board shall have
power by resolution at a regular or special meeting to change school
district lines and transfer territory from one rural or village school
district to another. A map designating such changes shall be entered on
the records of the board and a copy of the resolution and map shall be
filed with the county auditor. In changing boundary lines the board may
proceed without regard to township lines and shall provide that adjoining
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rural districts are as nearly equal as possible in property valuation. In no
case shall any rural -district be recreated containing less than fifteen
square miles, * * *7”

The only substantial object sought to be accomplished by section 4735, above
quoted, would seem to be to constitute all school districts previously known as
township and village and special school districts as “rural” school districts.
Said section in itself does not undertake to make any change of boundaries, but
merely incidentally refers to the power of the county board to make such changes
of boundaries, which power is effectively conferred by the subsequent section 4736.
Such county board is authorized to make an investigation into the conditions of its
district, arrange schools according to topography and population, so that they shall
be easily accessible to pupils; change district school lines and transfer territory
from one rural or village school district to another; they may proceed in so doing
without regard to township lines and they shall provide that adjoining rural
districts are as nearly equal as possible in property valuation.

All this authority vested in such board, the effecting of the purposes generally
of arranging the schools under their jurisdiction to the end that they shall be
most easily accessible to pupils, is subject to the provision of section 4736, following:

“In no case shall a rural district be created containing less than fifteen
square miles.”

It would not be competent for such county board in the furtherance of the
purposes contemplated in the statute to make any changes of boundary lines or
transfer of territory, affecting school districts under its jurisdiction, which would
have the effect to constitute any resulting district or districts of less area than
the minimum prescribed in said section. The purpose of this restraining pro-
vision lies in the manifest intention that each district shall be of sufficient size
to justify the maintenance of school facilities therein and shall comprise suf-
ficient territory to support such school facilities as nearly as possible. The
legislature has undertaken to specify what territory shall be sufficient, as a
minimum, for the aforementioned purpose and has arbitrarily fixed such minimum
_at fifteen square miles. This provision is devised to guard against the unde-
sirable consequences of small school districts, to wit: less than the minimum
prescribed—these consequences being in no way increased or diminished, whether
such district of less than the prescribed minimum be the one from which, or
to which, the territory is to be transferred. That cannot be accomplished in-
directly which the law prohibits being done directly.

It is my opinion that the county board is not authorized to transfer territory
from an existing district which will render such district of less area than that pre-
scribed by the statute, unless such board at the same time annex to such district
sufficient amount of territory from another source to leave it of an area equal
to the prescribed minimum.

Respectiully,
Epwarp C. TURNER,
Attorney General,
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52.

WHEN A TREASURER OF THE SCHOOL BOARD AND HIS SURETIES
ARE RESPONSIBLE FOR LOSSES SUSTAINED BY A BANK FAILURE
—KNOWLEDGE BY BOARD OF EDUCATION AS TO WHERE MONEY
IS DEPOSITED DOES NOT RELIEVE TREASURER AND HIS
SURETIES.

The treasurer of a school district who deposits money tn a bank other than in
conformity to the provisions of the depository law, together with the sureties upon
his bond, is responsible for losses sustained by failure of the bank. Mere knowledge
by the board of education of such deposit does not relieve the treasurer and his
sureties of liability.

Corumsus, Onio, February 2, 1915.

Hon. T. B, Jarvis, Prosecuting Attorney, Mansﬁeld. Obhio.
DEeAR Sir:—In yours of January 18, 1915, you state:

“Along about 1910, the treasurer of the school district of Worthington
township, Richland county, Ohio, deposited in the Butler bank certain
funds belonging to the township school district. Heretofore this bank
had not been a depository for such funds and was not made a depository
by the school board. The treasurer of said school board merely depositing
the funds there as a matter of convenience, upon which funds checks were
‘drawn in payment of the school district bills.

“During this time, the board of directors knew that the money was
so deposited, but had never given any authority for its being deposited
there, merely done upon the initiative of the treasurer as a matter of
convenience.

“The next year, this bank failed; the receiver later paying 40 per
cent. of a dividend, leaving a balance unpaid of $656.26.

“I believe that is all that there will be paid as the funds are now ex-
hausted. I would like to know, first, whether the treasurer and his
bondsmen are responsible for the loss sustained by the bank’s failure, and
second, if the school board is bound by the conduct of the treasurer in
making this bank the depository without instructions from it.”

Section 4764 of the General Code of Ohio, provides:

“Before entering upon the duties of his office, each school district
treasurer shall execute a bond, with sufficient sureties, in a sum not less than
the amount of school funds that may come into his hands, payable to the
state, approved by the board of education, and conditioned for the faith-
ful disbursement according to law of all funds which come into his hands,
provided that when school moneys have been deposited under the provisions
of section 7604-7608 inclusive, the bond shall be in such amount as the
board of education may require.”

The above section was passed May 10, 1910, and while it is not so expressly
stated in your letter, I shall assume that the treasurer of the Worthington town-
ship, Richland county, Ohio, school district had executed the bond in full com-
pliance therewith.
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Section 4768 prescribes the manner of the disbursement of funds by treasurers
of school districts, as follows:

“No treasurer of a school district shall pay out any school money
except on an order signed by the president or vice-president, and counter-
signed by the clerk of the board of education, and when such school
moneys have been deposited as provided by sections 7604-7608, inclusive,
no money shall be withdrawn from any such depository, except upon an
order signed by the treasurer and by the president or vice-president and
countersigned by the clerk of the board of education; and no money shall
be paid to the treasurer of the district other than that received from
the county treasurer, except upon the order of the clerk of the board,
who shall report the amount of such miscellaneous receipts to the county
auditor each year immediately preceding such treasurer’s settlement with
the auditor.”

Section 4773, General Code, provides that the treasurer shall at the expiration
of his term of service, deliver to his successor all books, papers, money and other
property in his hands belonging to the district. To bear in mind the limitation
of the authority of public officers to the powers expressly granted by law and
those necessarily incidental to the performance of their duties imposed by law, will
lend material aid in the solution of the problem now under consideration. The
present form of the statutes of this state providing for the establishment of a
- depository for the school funds of any district, was enacted May 10, 1910, 101 O.
L., 290, sections 7604 to 7609, General Code of Ohio, inclusive.

An examination of the provisions of these several sections will disclose that
every duty relative to and all authority for providing such depositories, rests solely
with the board of education of the school district, and that no authority is granted
to or duty imposed upon the treasurer relative to the designation of such depository,
nor elsewhere in the statutes of the state is such authority granted to treasurers of
school districts.

It follows, then, by no act of the treasurer could “a depository be lawfully
provided” as within the terms of the section of the statutes just referred to.

Certain duties in addition to those before referred to are imposed upon the
treasurer, after such “depository is lawfully provided,” a full compliance with which
shall relieve the treasurer from liability occasioned by the failure of such depository,
as follows:

“Section 7605. The treasurer of the school district must see that a
greater sum than that contained in the bond is not deposited in such bank
or banks and he and his bondsmen shall be liable for any loss occasioned
by deposits in excess of such bond.

“Section 7607. The treasurer of the school district must see that a
greater sum than that contained in the bond is not deposited in such
bank or banks, and he and his bondsmen shall be liable for any loss oc-
casioned by deposits in excess of such bond.”

The bond referred to in the foregoing quotations is the bond of the bank given
to the board of education as provided for in said sections.

Section 7609 provides:

“Section 7609. When a depository is lawfully provided, and the funds
are deposited therein, the treasurer of the school district and his bonds-
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men shall be relieved from any liability occasioned by the failure of the
bank or banks of deposit or by the failure of the sureties therefor, or by
the failure of either of them, except as above provided in cases of ex-
cessive deposits.”

You do not say in your statement, and it is immaterial for our present
purpose, whether or not the board of education had provided a depository for the
funds of the district as provided by law. It is sufficient that the board of educa-
tion had not provided for the deposit of the funds of the district in the Butler
bank, under the provisions of sections 7604 to 7608, inclusive. That the treasurer
may be relieved from liability occasioned by the failure of the depository provided,
or the sureties therefor, there must be shown a strict compliance with every
requirement of the statutes providing relief from such liability.

Answering your question, I am, therefore, of the opinion that the treasurer and
his bondsmen are liable for the loss sustained by the failure of the bank, under the
circumstances stated by you, and from this it necessarily follows that the board of
education is not bound by the conduct of the treasurer in depositing funds of a
district in a bank not provided as a depository for such funds by the board of
education, according to law.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

53.

A PRIOR EXISTING BONDED INDEBTEDNESS OF A SCHOOL DISTRICT
IS A CHARGE UPON THE PROPERTY ONLY OF THE DISTRICT
CREATING IT.

Prior existing bonded indebtedness of a school district is a charge upon the
property only of the district creating it, and may not become a charge upon the
property of a district formed by the union of two districts under the provisions of
sections 4735-1 and 4735-2, G. C.

CoLuMBus, OHIo, February 2, 1915,

Hon. Frank W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.

Drar Sir:—I am in receipt of a letter from Hon. Charles F. Adams, prosecuting
attorney, Elyria, Ohio, under date of January 18, 1915, requesting an opinion upon
the following subject:

“The union school district in La Grange township desires to unite
with the rural district of said township; the union school district has now
outstanding bonds, and is about to issue additional bonds in the sum of
$5,000 to be used in providing additional school buildings for the union
school district.

“In the event that the union is effected after a vote of the people,
would the redemption of the bonds of the union district issued prior to
the consolidation of the two school districts, be a burden upon the whole
territory then constituting the district, or upon that portion of the territory
formerly embraced in the union school district?”

This inquiry involves a consideration of sections 4735-1 and 4735-2, G. C., as
found in 104 O. L, at page 138. They are as follows:
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“Section 4735-1. When a petition signed by not less than one-fourth
of the electors residing within the territory constituting a rural school dis-
trict, praying that the rural district be dissolved and joined to a con-
tiguous rural or village district is presented to the board of education
of such district; or when such a board, by a majority vote of the
full membership thereof, shall decide to submit the question to dis-
solve and join a contiguous rural or village district, the board shall
fix the time of holding such election at a special or general election.
The clerk of the board of such district shall notify the deputy state
supervisors of elections, of the date of such election and the purposes
thereof, and such deputy state supervisors shall provide therefor. The clerk
of the board of education shall post notices thereof in five public places
within the district. The result shall be determined by a majority vote of
such electors.

“Section 4735-2. The legal title of the property of the rural school
district, in case such rural district is dissolved and joined to a rural or vil-
lage district as provided in section 4735-1, shall become vested in the board
of education of the rural or village school district to which such district is
joined. The school fund of such dissolved rural district shall become a
part of the fund of the rural or village school district which it voted to
join. The dissolution of such district shall not be complete until the
board of education of the district has provided for the payment of any
indebtedness that may exist.”

I assume that the term “union school district in La Grange township” refers
to a rural school district that has been formed by the union in some time past,
of two or more separate districts. 1f this be true, then the proposed union of the
“union school district of La Grange township” and La Grange township rural
school district, merely means the union of two rural school districts as now con-
stituted under favor of the provisions of the new school code, found in 104 O. L,
page 133, et seq. I call your attention to that portion of section 4375-2 (104 O. L.
136), which provides:

“The dissolution of such district shall not be complete until the board
of education of the district has provided for the payment of any indebt-
edness that may exist.”

I take this to refer to the board of education of the district which is to dis-
solve (in this case the union district of La Grange township) and that the pay-
ment of the existing indebtedness must be provided for before the union can be
complete. Inasmuch as the question of the union of the two school districts is
only submitted to the electors of the district which is to be dissolved and joined
to the other district, I do not believe that the property of the district to which
the dissolved district is to be united could be held liable for the payment of any
indebtedness, when the same was incurred without any action on the part of the
electors of the district to which the dissolved district is to be joined.

I am, therefore, of the opinion that in the event of a union between the “union
school district of La Grange township” and La Grange township rural school dis-
trict, that the entire property of the united district could not be held subject to
the payment of the indebtedness incurred by the union school district of La Grange
township, prior to the amalgamation, but on the contrary the property of “the
union school district of La Grange township” alone would be subject to the pay-
ment of the prior created indebtedness. Yours very truly,

Epwarp C. TURNER,
Attorney General.
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54.

PETITION CONTAINING A REQUEST TO IMPROVE A ROAD WITH
CERTAIN SPECIFIED MATERIALS SHOULD BE REFUSED BY THE
COUNTY COMMISSIONERS, UNLESS THE COMMISSIONERS ARE
WILLING TO MAKE THE IMPROVEMENT ACCORDING TO THE
MATERIAL SPECIFIED IN PETITION.

When a petition to the county commissioners for a road tmprovement, under
Sections 6956-1 to 6956-21, inclusive, G. C., contains a request that said road be im-
proved with a certain specified material named therein, the commissioners are war-
ranted in refusing to consider said petition and such refusal is the only safe course
for them to pursue, unless the commissioners are willing to make the improvement
with the exact material named in the petition. Should action be taken by the com-
missioners upon such a petition, they would be bound by the stipulation in the peti-
tion as to the character of material to be used in the improvement.

CoLuMmsus, Omio, February 2, 1915.

Hon. F. J. BisHop, Prosecuting Atiorney, Jefferson, Ohio.

DraR Sir:—I have your communication of January 27, 1915, in which you in-
quire as to whether, when a petition, for the improvement of a road by paving the
same, is filed with the county commissioners under sections 6956-1 to 6956-21 in-
clusive, of the General Code, and contains a request that said road be improved
with a certain specified material named therein, then can the commissioners depart
from the material specified in the petition and order the improvement made with
other and entirely different material.

In reply to your inquiry, I desire to call your attention to the case of the Board
of County Commissioners of Franklin County v. The State ex rel. Thrailkill, 88 O.
S., 607. Unfortunately, there is no report available of the decision of the supreme
court in this case, In this case a petition was filed with the board of county com-
missioners of Franklin county under sections 6956-1 to 6956-21 inclusive, of the
General Code, containing with other pertinent matters, a request fo the commis-
sioners “to repair and improve such road by grading and graveling the same with
gravel procured near the line of said road.” The county commissioners refused
to take any action upon this petition for the reason that they regarded the effort
of the petitioners to stipulate the material to be used, as an unwarranted attempt
to interfere with and control the discretion vested in the commissioners. Mr, M.
E. Thrailkill sought by mandamus to compel the commissioners to act upon this
petition, and the case being carried to the supreme court, the contention of the
county commissioners was fully sustained.

The petition to the county commissioners in the case referred to by you, con-
tained the following provision: “Description of kind of road desired: This road
shall be a seven-inch concrete with a tar top,” and you state that the commissioners
propose to ignore this request and pave the road with brick.

In view of the decision in the case above cited, it is my opinion that the peti-
tion presented to your board of county commissioners cannot be regarded as cor-
rect in form and substance under sections 6956-1 to 6956-21, inclusive, of the Gen-
eral Code. Being incorrect in form and substance, the petition must be regarded
as invalid, and the only safe course for the board of county commissioners is to
refuse to act thereon, for the reason that the petition attempts to control the dis-
cretion of the county commissioners in selecting the material with which the im-
provement is to be made.
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It is not quite clear, however, from your statement of facts, whether or not
the commissioners have already taken action upon the petition referred to in your
letter. Should action be taken by the commissioners upon the petition in question,
it is my opinion that the commissioners would be bound by the stipulation in the
petition, as to the character of material to be used in the improvement. It is true
that section 6956-2 of the General Code, provides that: “The commissioners shall
determine * * * the kind and extent of the improvement or repairs,’ but in
accepting a petition requesting that the improvement be made with a certain ma-
terial designated therein, the only logical conclusion would seem to be that the
commissioners must be held to have exercised their discretion as to selecting the
material, at the time and by the act of receiving, considering and acting upon
the petition. Any other conclusion might produce results which appeal to me as
unconscionable, for a different conclusion would produce a state of law where per-
sons might be willing to have constructed and might petition for an improvement
built from gravel or other inexpensive material, and in petitioning for the same
and stipulating the material, confer upon the commissioners authority to build
an improvement using brick or other expensive material.

I desire to reiterate the statement, however, that the only safe course for the
commissioners to pursue under the state of facts presented by you, is to refuse to
take any action whatever on the petition.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

S5.
WHEN A BANK STOCKHOLDER MAY VOTE.

A bank stockholder who has paid the first fifty per cent. of his stock subscription
may vole the whole number of shares subscribed by humn, provided he is not in de-
fault in payment of any monthly installizent due upon his stock.

CoLumBus, OHio, February 2, 1915.
HoN. GeorGe WALTERS, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your letter of January 27, 1915, in which you submit the
following request for opinion:

“Section 9710 of the General Code, provides among other things that
after the first fifty per cent. of the capital stock has been paid in, and the
bank has been authorized to commence business, the remaining fifty per
cent. shall be payable in monthly installments of at least ten per cent. on
each share, as provided in section 9716.

“It often happens that after a bank has been authorized to begin busi-
ness, and before all the monthly installments have been paid in, stockhold-
ers’ meetings are held.

“Please render to this office an opinion as to whether or not a stock-
holder can vote the whole number of shares subscribed and being paid
by him, providing he has not defaulted in the payment of any monthly
installment.”

Sections 9710, 9711, 9712 and 9713, General Code, providing for subscription
to stock of banks and the method of organization of such banks, are as follows:
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“Section 9710: The persons named in the articles of incorporation of
any such company, or a majority of them, shall order books to be opened
for subscription to the capital stock of the company in the manner pro-
vided for other corporations. An installment of ten per cent. on cach
share of stock shall be payable at the time of making the subscription, and
an installment of forty per cent. on each share of stock shall be payable as
soon thereafter as may be required by the board of directors, the remain-
ing fifty per cent. being payable in the manner hereinafter required.

“Section 9711. As soon as the capital stock of such corporation is fully
subscribed and ten per cent. thereof paid in, the subscribers of the articles
of incorporation, or a majority of them, shall so certify in writing to the
secretary of state, and thereupon give notice to the stockholders, in the
manner provided for other corporations, to meet for the purpose of choos-
ing not less than five nor more than thirty directors, who shall continue
in office until the time fixed for the annual election, and until their suc-
cessors are elected and qualified. But if all subscribers are present in per-
sons or by proxy, such notice may be waived in writing.

“Section 9712, At the time and place appointed, directors shall be
chosen in the manner provided for other corporations.

“Section 9713. Unless the regulations of the corporation otherwise
provide an annual election for directors shall be held on the second
Wednesday of January of each year. If for any cause, directors are not
elected at the annual meeting or other meeting called for that purpose,
they may be chosen in the manner provided for other corporations.”

From these sections it follows that the stockholder who has paid ten per
cent. of his stock subscription, may vote at least on matters incidental and neces-
sarily preliminary to the organization of such corporation.

Sections 9715 and 9716 are as follows:

“Section 9715. No such corporation shall transact business except such
as is incidental and necessarily preliminary to its organization, until it has
been authorized by the superintendent of banks.

“Section 9716. The entire capital stock of such corporation shall be
subscribed and at least fifty per cent. of each share paid in before it
may be authorized to commence business. The remainder of its capital
stock shall be paid in in monthly installments of at least ten per cent.
each on the whole amount of the capital, payable, at the end of each
succeeding month from the time it is authorized by the superintendent of
banks to commence business. The payment bf each installnfent shall be
certified under oath to the superintendent of banks by the president,
secretary, treasurer, or cashier of such corporation.” ’

Under the provisions of the two preceding sections all the capital stock of
such corporation must be subscribed and fifty per cent. thereof paid in before
the company is authorized to commence business. The natural inference, therefore,
is that a stockholder may vote after paying in fifty per cent. of his stock unless
otherwise limited or restricted by law. If this were not true a bank could not
in reality commence business until at least a part of the stockholders had paid in
the full amount of their stock, as there would be no one to authorize action by
vote.
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“In all other respects, such corporation shall be created, organized,
governed and conducted in the manner provided by law for other cor-
porations insofar as not inconsistent with the provisions of this chapter.”

Section 8636, relating to corporations generally, is as follows:

“At the time and place appointed, directors shall be chosen by ballot,
by the stockholders who attend, either in person or by lawful proxies.
At such and all other elections of directors, each stockholder shall have
the right to vote in person or by proxy the number of shares owned by
him for as many persons as there are directors to be elected, or to cumulate
his shares and give one candidate as many votes as the number of directors
multiplied by the number of his shares of stock equals, or to distribute
them on the same principal among as many candidates as he thinks fit.
Such directors shall not be elected in any other manner. A majority of
the number of shares shall be necessary for a choice, but no person shall
vote on a share on which an installment is due and unpaid.”

It follows, therefore, that a stockholder of a banking corporation cannot vote
when _he is in default for payment of any installment due on his stock. There
seems, however, to be no other provision of law denying the right of such a stock-
holder to vote because the stock is not fully paid up.

I am, therefore, of the opinion that the stockholder of a bank who has paid
fifty per cent. on each share of his stock and is not in default for payment of any
monthly installment on the remaining fifty per cent. may vote the whole number of
shares subscribed and standing in his name on the books of the company.

Respectfully,
Epwarp C. TURNER,
Attorney General.

56."

INSURANCE COMPANIES MAY WRITE INSURANCE AGAINST LOSS
OR DAMAGE TO PLATE GLASS RESULTING FROM INUNDATION.

Insurance companies, operating under the provisions of paragraph 2, section
9510, G. C., and licensed by the superintendent of insurance may write insurance
against loss or damage to plate glass resulting from inundation.

B

CoLumsus,. Onro, February 2, 1915.

Hon. Price RusseLL, Superintendent of Insurance, Columbus, Ohio.
DeAr Sir:—1I- have your letter of January 25, 1915, together with enclosures
therein mentioned which letter is as follows:

“Enclosed you will find correspondence from the Metropolitan Casualty
Company, of New York, relative to its authority to write insurance in
the state of Ohio against loss or damage to plate glass resulting from
inundation, also you will find enclosed their policy forms Nos. 1 and 2.
The license issued to the Metropolitan Casualty Company of New York,
dated March 1, 1914, and expiring March 1, 1915, authorizes it to.
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“transact in this state, its appropriate business of making insurance on
the health of individuals and against personal injury, disablement or death,
resulting from traveling or general accidents by land and water; making
insurance against loss or damagé resulting from accident to property from
cause other than fire or lightning, as prescribed by section 9510, paragraph
second, General Code of Ohio, in accordance with law.

“The import of the enclosed letter is that the Metropolitan Casualty
Company claims to have authority, under paragraph 2 of section 9510,
General Code, Laws of Ohio, to write insurance in the state of Ohio
against loss or damage to plate glass resulting from inundation. It is my
opinion, that this authority, if granted at all, is granted by that part of said
paragraph 2, as follows:

“‘Make insurance against loss or damage resulting from accident to
property from cause other than fire or lightning’

“I am also enclosing a letter and form policy from Lloyd’s Plate
Glass Insurance Company of New York, covering the same proposition.
The license issued to Lloyd’s Plate Glass Insurance Company as of March
1, 1914, and expiring March 1, 1915, authorizes it to

“‘transact in this state its appropriate business of making insurance
against loss or damage resulting from accident to property from cause
other than fire or lightning; i. e, plate glass, as provided in section 9510,
paragraph second, General Code of Ohio, in accordance with laws.’

“The contention of the one company is of the same character as that
of the other.

“We ask that you kindly give the above subject-matter your considera-
tion, and apprise this department accordingly.” ’

Section 9510, General Code, so far as it is pertinent to your inquiry, is as
follows:

“A company may be organized or admitted under this chapter to:

“l ok %k

“2. Make insurance on the health of individuals and against personal
injury, disablement or death, resulting from traveling or general accidents
by land and water; make insurance against loss or damage resulting from
accident to property from cause other than fire or lightning; * * *”

The answer to your question is purely a matter of statutory construction and
involves the meaning of the word “accident” as used in the section of the
General Code above quoted. “Accident” as defined in the Standard dictionary is:

“Anything that happens, an occurrence, anything occurring unex-
pectedly, a contingency, calamity, casualty or disaster.”

According to Webster it is:

“A happening by chance, or unexpectedly, taking place not according
to the usual occurrence of things.”

In view of the above definition, an “inundation” is clearly an accident.
I am, therefore, of the opinion that both the Metropolitan Casualty Company
of New York and the Lloyd’s Plate Glass Insurance Company of New York,
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under authority of section 9510, General Code, as well as by the terms of their
respective licenses to operate in Ohio, may write insurance in Ohio against loss or
damage to plate glass resulting from inundation.
Respectfully,
Epwarp C. TURNER,
Attorney General,

57.
PURCHASE OF REAL ESTATE BY ARMORY BOARD.

Ohio state armory board cannot purchase real estate except from moneys
specially appropriated for that purpose. Buildings worth at least $17,500 held to
be real estate. Appropriations to “state armory fund” are to be made from “state
military fund” provided for in section 5265, G. C.

CoLumBus, OHIO February 2, 1915,

CoL. BYroN L. BaRrGar, Secretary of Ohio State Armory Board, Columbus, Ohio.
DEAR Sir:—Permit me to acknowledge receipt of your favor of January 22,
1915, which is as follows:

“Pursuant to the proceedings indicated by the attached file, which
relates to the contemplated purchase of the buildings known as the Cin-
cinnati Riding Academy on condition that the lands pertaining thereto
be donated to the state, the auditor of state’s office and the armory board
have encountered the following difficulty:

“The money wherewith this purchase of buildings is to be made is
now in the fund known as ‘maintenance F.’ Under the laws known as
‘the 1914 general appropriation bill’ restrictions as to the use of the funds
of ‘maintenance F’ seem to inhibit the purchase of real estate therefrom.

“Now, the option of the Seton Realty Company herewith submitted
proposes to donate the lands of the Riding Academy, if the buildings are
purchased for $17,500.00. These buildings are now located on the lands
to be donated. The auditor of state suggests that these buildings are real
estate and cannot therefore be purchased from funds in ‘maintenance F’
without a resolution of the legislature or other legislative action properly
transferring the necessary amount to subdivision ‘H’ of the classification
provided for in said laws.

“An opinion is therefore requested as to whether or not the proposed
purchase can be made without such legislative action. If such legislative action
is necessary we request that you draw a proper resolution or act which
will make available the sum of $17,500.00 now in ‘maintenance F’ for the
purchase mentioned in said option.

“We would further request instructions as to the right of the armory
board to take the action contemplated and tentatively approved, as per
memorandum hereto attached and made December 26, 1914.”

In your letter you request an opinion as to whether or not the proposed
purchase of -the Cincinnati Riding Academy can be made without legislative action,
and in reply I beg to advise that, in view of the provisions of the act “to make
general appropriations and to repeal house bill No. 670, approved May 9, 1913
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(103 O. L., 627) entitled “an act to make general appropriations” in which it is
provided in section 3, under the head of “state board of accountancy” at page 72,
Laws of Ohio, vol. 104, among other things, that:

“The moneys appropriated in section 1 of this act under the general
headings of ‘personal service, ‘maintenance,” or under like designation, to
each-department, institution, board or commission, shall be and constitute
the summary controlling account, and shall be expended only in accord-
ance with such detailed classifications as are provided in said budget, and
as provided in section 5 of this act, except as hereinafter in this section
provided.”

and the further provisions contained in section 5 of the same act, on page 73, vol.
104, Laws of Ohio, which are as follows:

“No money appropriated in section 1 of this act shall be drawn
except in accordance with the detailed classifications of the budget of
authorized expenditures, and upon a requisition or voucher presented to
the auditor, approved by the head of a department or by the trustees of
an institution or by the members of a board or commission, or by an officer
or employe of such department, institution, board or commission, specially
designated by resolution or order to approve and present such requisition
or voucher, a copy of which resolution or order shall be filed with the
auditor of state. Such requisitions or vouchers shall set forth, in itemized
form and specify the budgetary classification of, the service rendered, or
material furnished, or expenses incurred, and the date of purchase, and
time of service, and showing that competitive bids were secured or that
it was an emergency requiring purchase; and all institutions, boards, com-
missions and departments to which appropriations are herein made shall
render to the auditor of state an itemized account of such receipts and ex-
penditures, as may be required by the auditor of state; and such institu-
tions, boards, commissions or departments shall be subject to inspection by
the auditor of state; and it shall be the duty of the auditor of state to see
that these provisions are complied with.”

The money in the fund known as “maintenance F” cannot be used for the
purpose desired. In your letter you call attention to the fact that the auditor
of state has suggested that the buildings are “real estate” and cannot therefore be
purchased from the fund in “maintenance F” without a resolution of the legislature
or other legislative action. properly transferring the necessary amount to sub-
division H of the classification provided for in said laws. While there is nothing
in your letter which attempts to describe or classify the buildings known as the
“Cincinnati Riding Academy” the fact that the buildings are represented as being
of the value of at least $17,500.00 prevents an escape from the conclusion that
they are of a permanent nature such as, of course, would bring them within the
classification of “real estate,” and in view of the provisions of the act which
places all appropriations for real estate under the classification or subdivision H,
there is no provision contained in that part of the appropriation for the Ohio
national guard which could be used for the purchase of real estate.

It is therefore my opinion that the position taken by-the auditor of state is
correct and that the only course left which will enable you to exercise the
option of the Setin Realty Company which provides for the donation of the land
upon which the buildings of the Cincinnati Riding Academy are located upon
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the payment of $17,500.00 for the buildings, is through the enactment of legislation
making special provision therefor.

You further ask to be advised as to whether or not the armory board has the
right to take the action contemplated and tentatively approved, and in reply to
this matter your attention is invited to the provisions of section 5255 of
the General Code, which is as follows:

“The board shall provide armories for the purpose of drill and for
the safekeeping of arms, clothing, equipments, and other military property
issued to the several organizations of organized militia, and may pur-
chase or build suitable buildings for armory purposes when, in its judg-
ment, it is for the best interests of the state so to do. The board shall
provide for the management, care and maintenance of armories and may
adopt and prescribe such rules and regulations for the management,
government and guidance of the organizations occupying them as may be
necessary and desirable.”

From a reading of the section just quoted, it is my opinion that you have the
right to purchase all the property under consideration when the appropriation for
the payment of the same shall be made available by an act of the legislature.

Unless there be some special reason requiring it, I prefer not to draft bills
or resolutions to be presented to the general assembly, and therefore suggest
that in the absence of such condition you proceed with the preparation of the biil
yourself, if you desire to take that course. For your further infgrmation, and to
guide you in the preparation of an appropriate bill to be presented to the general
assembly, your attention is called to the provisions of section 5268 of the General
Code, as follows:

“From the ‘state armory fund’ the board shall provide armories by
leasing, purchasing or constructing as provided in this chapter.”

The appropriations to the “state armory fund” shall be made under the pro-
visions of section 5266 of the General Code, which is as follows:

“The general assembly shall appropriate annually, and divide into
two funds, the amount authorized by the preceding section. Such funds
shall be respectively known as the ‘state armory fund’ and ‘maintenance
Ohio national guard fund.””

In this connection, your attention is called to the provisions of section 5265
of the General Code for the segregation of a special fund to be known as the
“state military fund” from which fund the appropriations contemplated under
section 5266 shall be made. Section 5265 is as follows:

“The auditor of state shall credit to the ‘state military fund’ from the
general revenues of the state, a sum equal to ten cents for each person who
was a resident of the state, as shown by the last preceding federal census. Such
fund shall be a continuous fund and available only for the support of the
organized militia. It shall not be diverted to any other fund or used for
any other purpose.”

Respectfully yours,
Epwarp C. TURNER,
Attorney General,
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58.

APPOINTMENT OF MEMBER TO TAX COMMISSION OF OHIO MUST
BE CONFIRMED BY THE SENATE.

Appointment of a member of the tax commission of Ohio must be confirmed
by the senate at its session after the appoiniment.

CoLumsus, OHio, February 2, 1915.

Hon. Frank B. WiLLis, Governor of Ohio, Columbus, Ohio.

My Dear Sir:—You request my opinion as to whether the appointment of Christian
Pabst to membership on the tax commission of Ohio, in February, 1914, under
authority of the emergency act of February 6, 1914, requires confirmation by the
senate. -t

On May 10, 1910, the general assembly of the state of Ohio passed an act to
create a tax commission of Ohio, 101 O. L, p. 339. The first section of this act
(section 5445 of the General Code) provides that the governor shall appoint the
three commissioners provided for in the said act, and provides for the appoint-
ment of their successors in the following language:

“A tax commission is hereby created, to be known as the tax commis-
sion of Ohio, to be composed of three commissioners, electors of the
state, not more than two of whom at any time shall be of the same
political party. On or before July 1, 1910, the governor shall appoint such
commissioners as follows: The term of one such appointee, who shall
belong to the same political party as one of the other members appointed
orr such commission, if there be two appointees from the same political
party, shall terminate on the second Monday of February, 1911; the term
of the second such appointee shall terminate on the second Monday of
February, 1912, the term of the third such appointee shall terminate on the
second Monday of February, 1913. In February, 1911, and annually
thereafter, in the month of February, there shall be appointed in the same
manner, one commissioner for the term of three years, from the second
Monday of February of such year. Each commissioner so appointed shall
hold his office until a successor is appointed and qualified. Any vacancy
on the commission shall be filled by appointment of the governor for the
unexpired term. No appointee shall be qualified to. act until after his
appointment has been confirmed by the senate, unless appointed during a
recess or adjournment of the senate.”

These three commissioners were to be appointed by the governor on or before
July 1, 1910, and the term of one such appointee terminated on the second Monday
of February, 1911, and his successor appointed for a term of three years, ending on
the second Monday of February, 1914. This is the position in question.

On May 31, 1911, the general assembly passed an act, being section 1465-1
of the General Code, section 1 of which provides that:

“Between the first day and the second Monday of February, 1913, and
biennially thereafter, the governor shall appoint one member of the tax
commission of Ohio for the term of six years from the second Monday
of February of such year.”

This section repeals that portion of section 1 of the act of May 10, 1910, to
the extent that it changes the length of the term from three to six years, making
biennial instead of annual appointments, and changes the dates of the beginning
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of the terms expiring on the second Monday of February, 1914, as hereafter ap-
pears. A portion of the said original section 1, remaining unrepealed and applicable
to the question, reads as follows:

“The commissioner so appointed shall hold his office until a successor is
appointed and qualified. Any vacancy on the commission shall be filled by
the governor for the unexpired term. No appointee shall be qualified to act
until after his appointment has been confirmed by the senate, unless ap-
pointed during a recess or adjournment of the senate.”

Section 1 of the act of May 31, 1911, repealed the authority of the governor to
make an appointment of a successor to the member whose term expired on the
second Monday of February, 1914, as provided in section 1 of the act of May 10,
1910, but did confer upon the governor the power to make su¢h appointment
between the first day and the second Monday of February, 1915; hence the hiatus
from the second Monday in February, 1914, to the second Monday in February,
1915, which the legislature evidently overlooked in the change of the terms of
office of the commissioners. .

Later on the legislature noted this omission and sought to remedy the same
by an emergency act of February 6, 1914, section 1 of which, at page 199 of vol.
104, Ohio Laws (being section 1465-1a, G. C.) reads as follows:

“That within fifteen days after the passage of this act the governor is
hereby authorized to appoint one member of the tax commission of Obhio,
to serve for the term of three years, commencing at the expiration of the
term now held by the incumbent whose term will expire the second Monday
in February, 1914. And that thereafter appointments to said commission
shall be made in compliance with section 1465-1 of the General Code.”

Under this emergency act, the governor appointed one member of the tax
commission of Ohio to serve for three years commencing at the expiration of the
term held by the incumbent whose term would expire on the second Monday of
February, 1914, but he did not send the name of such appointee to the senate for
confirmation, nor has the name of such appointee been at any time sent to the
senate for confirmation.

As we have seen from section 1 of the original act of May 10, 1910: “no
appointee shall be gualified to act until after his appointment is confirmed by the
senate, unless appointed during a recess or adjournment of the semate.

In connection with this specific legislation on the subject, it is helpful to
consider section 12 of the General Code, which is as follows: "

“When a vacancy in an office filled by appointment of the governor,
with the advice and consent of the senate, occurs by expiration of term or
otherwise during a session of the senate, the governor shall appoint a
person to fill such vacancy, and forthwith report such appointment to the
seriate. If such vacancy occurs when the senate is not in session, and no
appointment has been made and confirmed in anticipation of such vacancy,
the governor shall fill the vacancy and report the appointment to the next
session of the senate, and, if the senate advise and consent thereto, such
appointee shall hold the office for the full term, otherwise a new appoint-
ment shall be made.”

The emergency act of February 6, 1914, does not repeal or modify either directly
or by implication those provisions of the law under which this appointment is
required to be confirmed by the senate, unless appointed during a recess or ad-
journment of the senate. Had this emergency act not been passed, this com-

4—A. G.
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missioner whose term was to expire on the second Monday in February, 1914, would
have continued to serve until his successor was duly appointed and qualified; but
under this emergency act, the governor was required to make the appointment in
question within fifteen days after the passage of the act. The act was passed
February 6, 1914, and approved on February 17, 1914. Subsequent to this, and
within fifteen days, the governor made the appointment of Christian Pabst, being
the position in question. We find that the legislature adjourned sine die on
February 16, 1914, being one day prior to the act’s becoming a law and authorizing
the governor to make the said appointment thereunder. The appointment was,
therefore, a recess appointment.

Section 12 of the General al Code, above quoted, provides that when a vacancy
occurs durmg aﬁgs_; or ad]ournmenbof the senate,

“the governor shall fill the vacancy and report the appointment to the
next session of the senate, and if the senate advise and consent thereto, such
appointee shall hold the office for the full term, otherwise a new appoint-
ment shall be made.”

It therefore becomes the duty of the appointing governor to report the appoint-
ment to the next session of the senate after the same was made. The next session
of the senate was the result of the governor of the state of Ohio having called the
general assembly in extraordinary session during the summer of 1914, by virtue of
constitutional authority therefor in him vested, found in section 8 of artlcle IIT
of the constittution, as follows:

“The governor on extraordinary occasions may convene the general
assembly by proclamation and shall state in the proclamation the purpose
for which such special session is called, and no other business shall be
transacted at such special session except that named in the proclamation,
or in a subsequent public proclamation or message to the general assembly
issued by the governor during said special session, but the general assembly
may provide for the expenses of the session and other matters incidental
thereto.”

Was the repnrting of this appointment to the senate by the governor such a ’
duty as that he could have or should have done so to the senate during the
extraordinary session of the general assembly convened under this constitutional
provision? It is the senate that is to advise and consent to such recess appoint-
ment and not the general assembly.

Without expressing at length the reasoning by which I arrive at the conclusion,
I deem it sufficient here to express my conclusion that the governor should have
reported this appointment to the senate during this extraordinary session .of the
general assembly, but if it were a question as to whether this report was to be
made to the next session of the general assembly when the next session is an
extraordinary session, limited in its work to the boundaries fixed by the governor
in his call therefor, that question would be removed in this case for the reason
that the general assembly was in regular constitutional session during the in-
cumbency of the appointing governer and the name of this appointee was not sent
to the senate for confirmation by him.

It therefore follows that, the appointment made under the emergency act of
February 6, 1914, being one that should have been reported to and confirmed by
the senate, and such report and confirmation not having been made, a new ap-
pointment shall be made by you as governor.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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59.

COUNTY TUBERCULOSIS HOSPITAL ERECTED MAY BE MAINTAINED,
ALTHOUGH THE COUNTY JOINS IN THE ERECTION OF A DIS-
TRICT HOSPITAL.

A county tuberculosis hospital erected prior to the enactment of section 3141,
G. C., may be maintained by county commissioners notwithstanding their action in
joining with other counties in the erection of a district hospital under the provisions
of section 3148, G. C., as amended, 103 O. L., 494. Limitation to such maintenance
is to be measured by funds available for that purpose.

CoLumsus, Onio, February 3, 1915,

E. F. McCawmpBeLr, M. D., Secretary and Executwe Officer of The State Board
of Health, Columbus, tho
Drar Sir:—Permit me to acknowledge receipt of your favor of January 22
which is as follows:

“Under the authority of section 3148, G. C,, (O. L., 103, p. 494) the
commissioners of five counties have united in the construction of a ‘district
tuberculosis hospital’ which recently has been opened to patients. The
capacity of the hospital is eighty beds. The trustees have allotted to each
county interested the number of beds to which the county is entitled,
based upon the proportion of the amount assessed against the county
for the initial cost. In one of the counties interested, the quota is seventeen
beds and it is estimated that there are fifty or more cases of tuberculosis
in the county seat alone. At the present time, there are in the county
hospital for tuberculosis maintained thirty patients. ’

“A local charity organization society has petitioned the county com-
missioners to continue the county tuberculosis hospital and to also send
to the district hospital as many patients as the county may be entitled to,
but the county commissioners have held that the county hospital will have
to be abandoned, giving as a reason that the commissioners may not legally
maintain the county hospital and at the same time assist in the mainte-
nance of the district hospital.

“Query. Can the county commissioners legally maintain the county
hospital in addition to paying the pro rata share of the county in the
support of the district hospital?

“Informally, I may add, that I have advised that the county must first
exhaust its resources at the district hospital and in addition take advantage
of any vacancies that may exist due to the failure of other counties
interested to avail themselves of the opportunity of using the hospital,
before the commissioners would be warranted in continuing the county
hospital.”

Replying to your inquiry as to whether the couuty commissioners can legally
maintain the county hospital in addition to paying the pro rata share of the county
in support of the district hospital, I beg to call your attention to the provisions of
section 3140, as amended in 103 O. L., 492, which are as follows:

“Whenever complaint is made to the state board of health that a
person is being kept or maintained in any county infirmary in violation
of section 3139 of this act, such state board of health may make arrange-
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ments for the maintenance of such person in some hospital or other in-
stitution in this state devoted to the care and treatment of cases of
tuberculosis, and the cost of removal to, and the cost of maintenance of,
such person in such hospital or institution shall become a legal charge
against, and be paid by the county in which such person has a legal
residence, If such person is not a legal resident of this state, then such
expense shall be paid by the county maintaining the infirmary from which
removal is made.”

To carry out the provisions of section 3139 of the General Code, as amended on
page 492 of 103 Ohio Laws, as follows:

“On and after January first, nineteen hundred and fourteen, no person
suffering from pulmonary tuberculosis, commonly known as consumption,
shall be kept in any county infirmary,”

it is provided in section 3141 of the General Code as amended on page 492 of
Ohio Laws that:

494

hospitals” to be found on page 486 of volume 89 of the Ohio Laws.

“In any county where a county hospital for tuberculosis has been
erected such county hospital for tuberculosis may be maintained by the
county commissioners, and for the purpose of maintaining such hospital
the county commissioners shall annually levy a tax and set aside the sum
necessary for such maintenance. Such sum shall not be used for any
other purpose.” '

103

The purpose of the act referred to is primarily to segregate persons suffering
from pulmonary tuberculosis and to remove them from the county infirmaries.
The provisions heretofore quoted empower the county commissioners to maintain a
county hospital where erected for that purpose, but in order to afford a broader
scope for carrying out the purposes of the act provision is made for the establish-
ment of a district hospital for the care and treatment of persons suffering from
pulmanory tuberculosis in section 3148 of the General Code, as amended on page

of 103 Ohio Laws, as follows:

“The commissioners of any two or more counties not to exceed ten,
may form themselves into a joint board for the purpose of establishing and
maintaining a district hospital, provided there is no municipal tuberculosis
hospital therein for the care and treatment of persons suffering from
pulmonary tuberculosis (commonly called consumption) or laryngeal tu-
berculosis, and may provide the necessary funds for the purchase of a site,
which site shall be separate and apart from the infirmary boundaries in
any county and also may provide for the erection of the necessary build-
ings thereon; and provided further that where any number of counties have
already constructed and are operating a district tuberculosis hospital, other
counties may join such counties for enlargement and use of such hospital.
Any new district or addition to a district shall be approved by the state
board of health.”

The authority for the erection of a county tuberculosis hospital originally is
to be found in the provisions of section 1, of an act “to provide for county

The pro-

visions contained in section 1 of the act aforesaid were repealed in an act, found
on page 86, vol. 100 of the Ohio Laws, entitled:
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“To amend sections 1 and 2 of an act ‘to provide for county hdsgftals
for the care and treatment of inmates of county infirmaries and other
residents of the county suffering from tuberculosis,” passed April 2, 1908,
and to supplement said act by adding thereto sections 6, 7, 8, 9 and 10,
to provide for district hospitals,”

and in section 2 of the act it is provided, on page 86, Ohio Laws, vol. 100, that:

“The board of county commissioners are hereby authorized and may
construct in each county a suitable building or buildings, which shall be
separate and apart from the infirmary buildings, to be known as the
county hospital for tuberculosis; and they shall also provide for the
proper furnishing and equipment of said hospital; provided that there is
not already established a hospital in the county for treatment and main-
tenance of tuberculosis patients; and wherever in any county funds are
not available to carry out the provisions of this act, the county commis-
sioners shall levy for that purpose and set aside the sum necessary, which
shall not be used for any other purpose, and the commissioners of the
county may issue and sell the honds of said county in anticipation of said
levy, and the provisions of section 2825 of the Revised Statutes, relating
to the construction of public buildings and bridges, as amended May 9,
1908, shall not apply to county hospitals for tuberculosis provided for herein.
The infirmary directors shall provide for the treatment, care and mainte-
nance of patients received at said county hospital, and for necessary nurses
and attendants, and all expenses so incurred shall be audited and paid as
are other expenditures, for county infirmary purposes. An accurate ac-
count shall be kept of all moneys received from patients or other sources,
which shall be applied toward the payment of maintaining said county
hospital ; and the infirmary directors shall have authority to receive for the
use of such hospital gifts, legacies, demises or conveyances of property,
real or personal, that may be made, given or granted for the use of said
county hospital, or in its name, or in the name of said directors.”

The provisions of section 2 of the act quoted above are carried into sections 3140 and
3141 of the General Code. Section 3141 of the General Code hereinbefore referred
to is repealed in an act entitled,

“To amend sections * * * of the General Code of Ohio, relating
to county and district tuberculosis hospitals,”

found on page 492 of vol. 103 Ohio Laws, and in its stead is re-enacted section
3141, on page 492, vol. 103 Ohio Laws, in the following language:

“In any county where a county hospital for tuberculosis has been
crected such county hospital for tuberculosis may be maintained by the
county commissioners, and for the purpose of maintaining such hospital
the county commissioners shall annually levy a tax and set aside the sum
necessary for such maintenance. Such sum shall not be used for any other
purpose.”

From a perusal of the statutes governing the county tuberculosis hospitals, it
will be noted that whereas in the past the county commissioners have had authority
to erect and maintain such hospitals under the provisions of section 3141, quoted
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above, the authority to maintain such county hospital for tuberculosis is continued
in any county where a county hospital for tuberculosis has been erected, pro-
vision being made in the section therefor.

In your letter you refer to the fact that under the authority of section 3148
of the General Code, as amended in Ohio Laws, vol. 103, page 94, the commis-
sioners of five counties have united in the erection of a district tuberculosis
hospital, and in answer to your inquiry as to whether the county commissioners can
legally maintain the county hospital in addition to paying the pro rata share of the
county to maintain a district hospital, it is my opinion that in view of the pro-
visions of section 3141 referred to above, the legislature clearly expressed the in-
tention to authorize the commissioners to maintain county hospitals which had
been erected prior to the passage of the act “to amend sections 3139 to 3149, both
inclusive, and sections 3151, 3152 and 3153 of the General Code of Ohio, relating to
county and district tuberculosis hospitals,” found on pages 492 et seq., of vol. 103
Laws of Ohio. It would seem that the only limitations in the conduct of such county
hospitals would be nieasured by the funds available for that purpose.

Very respectfully,
Epwarp C. TURNER,
Attorney General.

ADDENDA.

February 2, 1915.

Under the foregoing opinion it is not to be assumed that county commissioners
are obliged to continue or maintain county hospitals for tuberculosis after
joining in the erection of a district hospital. In the light of information received
from an officer relative to the particular hospital under consideration, there may be
ample grounds for its abandonment on the ground that its continuance would not
be conducive to the health of the inmates. It is to be horne in mind that section
3141 of the General Code (O. L., 103, page 492) is a permissive statute under which
county commissioners may care for patients for whom there may be no provision
in the district hospital.

60.

BRASS KNUCKLES ARE “DANGEROUS WEAPONS”—INDICTMENT
SHOULD STATE APPROXIMATELY THE TIME THAT THE OF-
FENSE IS ALLEGED TO HAVE BEEN COMMITTED.

Brass knuckles come within the term “dangerous weapons” as used in section
12819, G. C.

Where time is not of the essence of the offense, an indictment should state at
least approximately the time that the offense is alleged to have been committed so
that the defendant may be prepared to meet the evidence of the state.

CoLumsus, OHI1o, February 3, 1915.

HonN. A. B. UnbperwooD, Prosecuting Attorney, Medina, Ohio.
DearR Sir:—I am in receipt of your request for opinion as follows:

“Ist. Are brass knuckles included within the term “dangerous
weapons,” as used in 12819, G. C,, and do they fall within the prohibition
of .this section, against the carrying of concealed weapons?
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“2nd.  An indictment returned by the grand jury in this county, at the
January term charges one Allex Kovois, with cutting and stabbing, with
the intent to wound, under section 12420, G. C., and states the crime to
have been committed on or about the 22nd day of November, A. D., 1915,
whereas the date should have been changed as on or about the 22nd day
of November, A. D, 1914, Will this laying of the crime at a future
date be a fatal defect in this indictment? Will not section 13581, G. C,
and 12 O. D. (N. P.) 724, be a sufficient protection, and render it safe
to go to trial on this indictment?”

Answering your first question: Brass knuckles are universally conceded to be
included within the term “dangerous weapons.” Numerous convictions have been
had in the Franklin county courts upon an indictment under section 12819, General
Code (R. S. 6893), for carrying brass knuckles concealed on or about the person
of the defendant.

A “dangerous weapon” is defined in United States v. Williams, 2 Fed. 61, 64,
as one liable to produce death or great bodily injury. This definition is adopted in
United States v. Reeves, 38 Fed. 404-406.

It is a matter of common knowledge that great bodily injury and even death
may be produced by the use of the weapon commonly known as “brass knuckles”
and that this article is designed and used only for the purpose of producing death
or bodily injury, and has no lawful use.

Answering your second inquiry: I am of the opinion that in alleging a crime
it is necessary to show in the indictment that the crime occurred after the enact-
ment of the statute making the act a crime, and prior to the rising of the grand
jury,

I am not unmindful of the case of State v. Mulford, 12 Ohio Decisions, 720,
in which it was held that alleging the date of the offense as “the 31lst day of
December, 1998”7 was not material, but the court finds that this particular count
in the indictment contains sufficient to show the charging of a crime in the past
tense. It should not be overlooked that this decision refers only to one count
in an indictment, and that count in the indictment may have had some reference
to other counts therein.

Neither am I unmindful of the provisions of section 13581, General Code, which
provide:

“An indictment shall not be invalid * * * f{for omitting to state
the time at which the offense was committed, in a case in which time is
not of the essence of the offensc.”

While time is not of the essence of the offense to which your inquiry refers,
yet the constitution provides in article 1, section 10, that:
“In any trial in any court the party accused shall be allowed #* * *
to demand the nature and cause of the accusation against him, and to have
a copy thereof.”

An indictment which atfempts to lay the time and fix it at a period in the
future, does not, in my opinion, sufficiently inform the accused of what he is
expected to meet. Where time is not of the essence of an offense, it need not be
stated exactly, but I am of the opinion, from my own experience as prosecuting
attorney, that the accused has a right to know, at least approximately, the time
that the offense is alleged to have been committed, so that he may be prepared
to meet the evidence of the state.
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I know it will be argued that “every defendant knows when he committed the
offense,” but the rules of criminal procedure are made for the protection of the
innocent and it is of the first importance to my mind that the defendant should
know, at least aproximately, the time that he is accused of committing the wrong-
ful act.

My opinion, therefore, is that you ought either to reindict this defendant
and then nolle the present indictment, or if there be a motion to quash pending and
the court sustains that motion, you should have the court, under section 13624,
General Code, commit the defendant, or hold him to bail for his appearance at
the first day of the next term of court.

Respectfully,
Epwarp C. TUrNER,
Attorney General.

61.

COUNTY ROADS—CONSTRUCTION OF SECTION 6945, G. C—NEW
MAXIMUM LEVY.

Section 6945, G. C., does not fix a total maximum levy for improved roads,
but merely creates a new maximum levy for improved roads where the improvement
is constructed in accordance with the provisions of the act of which said section
6945 is a part, said act being sections 6926 to 6956-a, inclusive, of the General Code,
as amended, 103 O. L., 198 to 204.

CorumBus, OHio, February 3, 1915.

Hon. D. M. Curp, Prosecuting Attorney, Delaware, Ohio.

Dear Sir:—I have your communications of January 20, 1915, and January 27,
1915, in which you request my opinion as to the construction to be placed on
section 6945 of the General Code of Ohio, as amended in 103 O. L., page 198, 202.

As I understand your inquiry, the exact question raised by you is as follows:

“Does section 6945 of the General Code fix the total maximum levy
for improved roads at three mills, without regard to the law under which
the roads are improved; or, does this section create a new maximum levy
of three mills for roads improved under section 6926 to 6956-a, inclusive,
of the General Code, as amended in 103 O. L., page 198 to 204, which levy
shall be in addition to levies previously made under other laws for the
improvement of roads?”

I am of the opinion that this question can best be answered by a reference to
the exact language of the section in question.

Section 6945, General Code, reads as follows:

“For the purpose of providing by general taxation a fund out of
which not less than one-half nor more than two-thirds of the costs and
expenses of all improvements made under the provisions of this sub-
division of this chapter can be paid, the commissioners are authorized
to levy upon the taxable property of any township or townships within
the county in which such improved road is to be or has been constructed,
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not exceeding three mills in any one year upon each dollar of the
valuation of the taxable property in such township or townships. Such
levies shall be in addition to all other levies authorized by law for township
purposes, but subject to the maximum limitation upon the aggregate amount
of all levies now in force.”

You will note that under the terms of this section the three mill tax levy therein
authorized is expressly limited to “the purpose of providing by general taxation a fund
out of which not less than one-half nor more than two-thirds of the costs and
expenses of all improvements made under the provisions of this subdivision of this
chapter can be paid.” The subdivision of the chapter referred to consists of
sections 6926 to 6956-a, as amended in 103 O. L., pages 198 to 204.

Section 6956-a provides as follows :

“It is hereby declared the intention to provide an additional method
for the laying out, construction, repair or improvement of any public road
or any part thereof and for the straightening, widening, altering and drain-
ing of the same by the county commissioners, and the method provided
herein shall be in addition to all other methods provided for by law, and it
is not intended to and does not repeal any section or sections applying
to a method for the improvement, construction or repair of any public
highway, not here specifically repealed.”

Expenditures from the levy provided for in section 6945 being limited to the
making of improvements authorized by the act of which said section is a part, and
said act containing a declaration that it was the intention of the legislature to
provide an additional method of road construction and that the method therein
provided should be in addition to all other methods provided by law, and that
it was not intended to repeal any section or sections relating to road construction
not specifically repealed, it follows, as a necessary conclusion, that the legislature
did not intend to prevent the making of other levies fur road purposes under
other laws and that the section in question, to wit: Section 6945, does not, there-
fore, fix a total maximum levy for improved roads, but merely creates a new
maximum levy for improved roads where the-improvement is constructed in ac-
cordance with the provisions of the act of which said section 6945 is a part.

Very truly yours,
Epwarp C. TUrNEg,
Attorney General.

62.

A NEW COUNTY INFIRMARY BUILDING CANNOT BE CONSTRUCTED
UNDER AUTHORITY OF SECTION 2436, G. C, UNLESS THE OLD
BUILDING IS DESTROYED BY FIRE OR OTHER CASUALTY.

A new county infirmary butlding to replace an old one cannot be counstructed
under the provisions of section 2436, G. C., unless old one is destroyed by fire or
other casualty. ‘

CorumBus, OHro, February 3, 1915.

Hon. C. EiLis Moorg, Prosecuting Attorney, Cambridge, Ohio
DEear Sir:—Permit me to acknowledge receipt of your favor of February
1st, which is as follows:
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“On May 2, 1912, Chief Building Inspector Kearns, directed a letter
to Alex Arbuckle who was then the president of the board of infirmary
directors of this county, reporting the result of his investigation of the
Guernsey county infirmary.

“The county infirmary is in need of a new building because the present
building is not fit for occupancy. I have been asked for an opinion as to
whether a new building can be erected under section 2436 of the General
Code without first submitting the matter for a vote of the people. I have
given my opinion that it cannot be done since the building has become unfit
for occupancy because of natural wear and tear rather than of any fire
or other casualty. You understand that there has been no particular
occurrence or accident but just the gradual decay of the building. By
request, I am writing for your opinion upon this matter, and you can
kindly write me at the earliest possible date as to what you think about
the matter.”

In your letter you ask whether or not a county infirmary can erect a new
building to take the place of an old one, under the provisions of section 2436 of
the General Code, which is as follows:

“For the purpose of rebuilding an infirmary, or court house, destroyed
by fire, or other casualty, the commissioners of a county may appropriate
money, levy tax, issue and sell bonds of such county in anticipation thereof,
in an amount not to exceed fifty thousand dollars, without first submitting
to the voters of said county, the question of rebuilding such infirmary
or court house, appropriating such money, levying such tax and issuing
and selling such bonds. And hereafter the county commissioners in the
construction of all court houses and offices for county officials shall provide
fireproof vaults therein in which shall be kept all the valuable records and
documents belonging to the county. The provisions of section twenty-
four hundred and forty-four, and fifty-six hundred and sixty of the
General Code shall not apply to the making of any of the improvements
mentioned in this section.”

A reading of the section above quoted leaves but one conclusion and it is
therefore my opinion that as your county infirmary building is not unfit for
occupancy by reasons of fire or other casualty, the provisions of section 2436 of
the General Code cannot be invoked for the purpose of erecting a new building.

Respectfully,
Eowarp C. TURNER,
Attorney General.

63.

COUNTY COMMISSIONERS MAY NOT CONTRACT TO ADMIT A
PERSON TO THE INFIRMARY AT FUTURE DATE.

The county commissioners may not contract to admit a person to the county
infirmary at a future date.

Corumsus, OHio, February 4, 1915,

Hon. James F. FLYNN. Jr., Prosecuting Attorney, Sandusky, Ohio.
Dear Sir:—I have yours of January 25, 1915, submitting therewith a copy of
a proposed contract, as follows:
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“Memorandum of agreement by and between Mr. Andrew F. P.
Mahon, of Sandusky, Ohio, hereinaiter known as the party of the first
part, and the commissioners of Erie county, Ohio, located at - —oo_ R
as parties of the second part.

“Witnesseth: That the party of the first part has this day given to
the party of the second part, and to their successors in office forever,
one hundred dollars ($100.00), for the general county tax fund; six hundred
dollars ($600.00) for the Eric county infirmary, said money to be used for
infirmary purposes only; and five hundred dollars ($500.00 for the Erie
county children’s home; total, twelve hundred dollars ($1,200.00), the
receipt of which is hereby acknowledged by the said party of the second
part.

“Now, in consideration of the said gift of twelve hundred dollars
($1,200.00) by said party of the first part, the undersigned parties of the
second part, as the duly elected, qualified and acting commissioners of
Erie county, Ohio, do on behalf of themselves and their successors, in
the name of the said Erie county, Ohio, hereby covenant and agree with
the said party of the first part, Andrew F. P. Mahon, to furnish him
with room, board, care and medical attendance in sickness and infirmity,
in the infirmary of said Erie county, Ohio, and we and our successors,
moreover, agree to accept the lump sum of twelve hundred dollars
($1,200.00) as full payment for life, and, moreover agree to set up no post
mortum claim against Andrew F. P. Mahon, his executor or his heirs.”

You state in your letter:

“I have advised the commissioners that they cannot enter into a contract
to furnish one with room, board, care and medical attendance as set forth
in this contract, by virtue of the fact that under the circumstances they are
bound by law to furnish the same. Mr. Mahon does not desire to enter the
infirmary at this time, but wants to enter at any time he should be disabled
or in such a position that he cannot care for himself. His intention is
to turn this money over to the county for the purpose named in his agree-
ment, so that he will not be classed as a pauper.

“Query: Can the commissioners contract with a second party to admit
this second party to the infirmary in the future?

“If you agree with me that they cannot so contract, have you any
suggestions to offer whereby Erie county may do such act as to secure the
money Mr. Mahon desires to give it in this case?”

County commissioners have such authority only as is conferred upon them by
law, and there is no law under which the commissioners of a county could enter
into a contract such as you submit.

The commissioners of a county cannot contract with any one to admit them
to the county infirmary at any time, admission to a county infirmary being governed
strictly by law.

The county commissioners are capable, under the statutes, of receiving gift, in
behalf of the county, but I have no suggestions to offer as to how Erie county
might do anything towards securing Mr. Mahon’s money.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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WHEN CONTRACT MAY BE CANCELLED BY THE OHIO STATE COM-
MISSION TO THE PANAMA-PACIFIC INTERNATIONAL EXPOSI-
TION—FAMOUS FACTORIES OF THE WORLD COMPANY.

The Ohio state commission to the Panama-Pacific international exposition may,
at the request or with the consent of the other parties to a contract which said)
commission may be authorized to enter into, when satisfactory evidence is furnished
to said commission that all agreements made or obligations created in pursuance
of such contract have been cancelled and that all expenses of every description
growing out of such contract have been paid, cancel such contract and release a
bond executed in pursuance thereof, and may require a bond indemnifying the
commission or the state of \Ohio against all claims made or actions instituted
on account of any obligation assumed or liability created by. or in pursuance of
such contract.

Corumpus, OHio, February 4, 1915.

The Ohio State Commission to the Panama-Pacific International Ezxposition.
GENTLEMEN :—I am in receipt of Mr. Pretzinger’s letter under date of February
1, 1915, reading as follows:

“Regarding the contract for motion picture display, entered into
" between the Ohio state commission, to the P. P. I. E. and the Famous
factories of the World Co., Dayton, Ohio. )

“Herewith find copy of contract and resolution which the Ohio state
commission passed at its last meeting held in Columbus on Wednesday,
January 27, 1915.

“Mr. Torpy and the writer have been appointed as a committee to
confer with you relative to this contract and bond, and we most respectfully
request that you give it your consideration and let us have your opinion at
the earliest convenience.

“Verifying the statements made when we were in Columbus, the Ohio
state commission has been put to no expense whatever in connection with
this contract, nor are the contractors in any manner asking for reimburse-
ment for work that has been done and material furnished. The contractors
up to the time they notified the commission, claim to have gone to ‘an
expense of somewhat over $3,000.00, but are not asking the commission
to reimburse them in any manner.

“T might further emphasize that the commission has unanimously ex-
pressed itself that unless the motion picture display could be made represent-
ative of the interesting industries of the state, there had better be no motion
picture display.

“As there is no fund for a motion picture display, it was decided orig-
inally that if a motion picture display could be arranged at absolutely no
cost to the state, it would be desirable to do so.

“The general depression throughout the country has caused all large
advertisers to retrench, with the result that it has been impossible to secure
such contracts as the Famous factories of the World Co., indicated could
be secured.

“The commission has thoroughly investigated this condition and has
decided that the project is not feasible at this time and for this reason
passed the resolution, copy of which is enclosed.
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“When you render your opinion, kindly address the same to the writer,
1155 Reibold Annex, Dayton, Ohio, as Mr. Torpy will be in California.
The writer will then place it before the commission at its next regular
meeting, even though Mr. Torpy is not here.”

Enclosed with the letter was a copy of the contract between the Famous factories
of the World Company and your commission. It is unnecessary to set this contract
out at length. Suffice it to say that your commission attempted to enter into an
agreement with the Famous factories of the World Company, to make a moving
picture display at the exposition.

Also enclosed with the letter was a copy of the resolution of your commission,
which reads as follows:

“Whereas there is a contract existing between the Famous factories
of the World Co., of Dayton, Ohio, and the Ohio state commission to the
Panama-Pacific international exposition, for a motion picture display in the
assembly room of the Ohio state pavilion at the P. P. I. E. .

“And whereas the Famous factories of the World Co. through its
authorized officers has notified the Ohio state commission to the P. P. I. E.
that owing to general business depression throughout the state, it has been
found impossible to interest the various cities and the large advertisers of
the state, with the result that it cannot carry out the terms of its contract
and make a representative display of the various interests and industries
of the state.

“And whereas the members of the Ohio state commission unanimously .
agree after a thorough discussion, that unless the display is representative
of the various interests and industries of the state, there had better be no
motion picture display.

“And whereas the members of the Ohio state commission after
a thorough investigation of the conditions are of the opinion that the
Famous factories of the World Co. has made every honest effort to fulfill
the terms of its contract and has failed only on account of the unusual
business conditions prevailing throughout the country.

“Now be it Resolved:

“First. That the directing commissioner accompanied by the architect,
acting as a committee for the Ohio state commission to the P. P. 1. E.
confer with the attorney general of the state relative to the contract existing.

“Second. That with the approval of the attorney general of the state,
when the Famous factories of the World Co. presents to the Ohio state
commission, satisfactory evidence that all contracts for industrial and
state films have been cancelled and that all expense of every description
for both industrial and state films has been paid and that there will be
absolutely no expense to the state of Ohio on account of the contract
existing, that the contract and the bond for ten thousand dollars ($10,000.00)
which is a part of the contract, be and is hereby released and their obliga-

- tions made void.”

As I take your request for opinion to be, it is this: Has the commission the
authority to cancel, with the consent of the Famous factories of the World Com-
pany, said contract?

It is unnecessary in answering this question to go into the question of whether
or not your commission had the power to enter into the contract in the first
instance,

I am of the opinion that when the Famous factories of the World Company
presents to your commission satisfactory evidence that all contracts for industrial
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and state films have been cancelled, and that all expense of every description for

- both industrial and state films has been paid by said company, and that there will
be absolutely no expense to your commission or the state of Ohio on account
of said contract, that your commission and the Famous factories of the World
Company may cancel said contract.

It would be competent for your commission, in consideration of the cancella-
tion of the contract, to take a new bond guaranteeing the payment of any out-
standing obligations.

I might say further, by way of mere suggestion that the resolution submitted should
be redrafted and readopted by the commission, and should contain instead of the last
paragraph thereof, a provision that the agreement should be cancelled and the bond
released when the Famous factories of the World company shall have entered
into an agreement to assume and pay all obligations resting upon your commission
by reason of any contracts which may have been entered into in pursuance of the
agreement between the Famous factories of the World Company and the Ohio
state commission to the Panama-Pacific international exposition, and to defend all
claims made or actions instituted on account of the same, and shall furnish a bond
of sufficient amount and with satisfactory security to indemnify and hold harmless
your commission from all loss on account of any claims, liabilities or damages
growing out of any such contracts and against any expense for the defense of
any such claim made or action instituted, provided of course that it should be
deemed advisable by your commission to require such a bond.

Respectfully,
Eowarp C. TURNER,
Attorney General.

65.

DISTRICT ASSESSORS—SALARY—PAID ONLY FROM THE TIME OR
ENTRANCE UPON THE PERFORMANCE OF DUTY.

As the salary of a district assessor is paid monthly, an assessor who did not
qualify and enter upon his duties within a reasonable time after his appointment should
only be paid from the time he entered upon the performance of his duties.

CoLumBus, OHIo, February 6, 1915.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of January 29th, the Honorable C. E. Bloomer,
auditor of Huron county, Norwalk, addressed a letter to me in which he says:

“Under an opinion rendered by the attorney general as per instructions
from the bureau of inspection and supervision, of date of January 11,
1915, relating to the salary or compensation of district assessors as to
date of commencement of same, it states that ‘a district assessor is entitled
to one-half of his salary for the month of December, 1913, without regard
to the time of qualifying or filing his bond.’ This ruling of opinion may
be proper for those who were on the job during the month of December,
but would that be a proper ruling where the district assessor was outside of
the state, did not return or qualify until the first of January, 1914?”

The opinion to which he referred is No. 1306 rendered to your bureau under
date of December 21, 1914, and in such opinion it was held that each district
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assessor after qualifying became entitled to his annual salary provided he served
the full year and regardless of the particular date of qualifying, that is, he became
entitled to the annual salary after December 5, 1913, which appears as the date on
the books of the governor’s office on which the appointments were made.

It is provided in section 5614, General Code, that:

“The salaries of the district assessors * * *  ghall be paid monthly
out of the county treasury on the warrant of the county auditor.”

In view of the fact that the annual salary of a district assessor is split up
into monthly payments, I am of the opinion that if a district assessor did not qualify
within a reasonable time after the appointment was made by the governor, a pro-
portionate reduction should be made in his compensation as based on monthly
periodical payments up to the time that he did qualify after his appointment.

Respectfully,
Epwarp C. TURNER,
Attorney General.

66.

DEFICIT IN MAINTENANCE ACCOUNT OF DEPARTMENT OF BANKS

Funds to meet a deficit in the maintenance of the department of banks
in certain items appropriated under “summary controlling account” and “mainte-
nance,” where there are no funds in other items of same account which may be
transferred, can only be secured by legislative act.

CoLumsus, OHIo, February 6, 1915.

MRr. Harry T. HaALL, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your letter of February 3, 1915, requesting my opinion as
follows:

“Upon assuming the office of superintendent of banks and banking I
discover that there are deficiencies in certain appropriations. These de-
ficiencies represent unpaid bills which have not been formally approved.
The accounts which show deficiencies are as follows:

“C-4. Office supplies.

“F-6. Transportation.

“F-7. Communication.

“To pay accrued bills and to operate the department up to and including
February 15, 1915, T have estimated that it will require the sum of $4,615.00.

“I shall be very grateful indeed if you will advise me at the earliest
possible moment just what I should do.”

By the general appropriation bill passed February 15, 1914 (104 O. L., 64),
the sum of $68,182.00 was appropriated to meet the expenses of the department of
banks and banking. This appropriation was made under two heads constituting the
“summary controlling account” (104 O. L., 72) viz.: “personal service $51,200.00
and “maintenance” $16,982.00. In the detailed and itemized budgets, as designated
in and appended to the above appropriation bill (104 O. L., 86), this appropriation
was further itemized as follows:
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“Personal service.
“A-1. (Salaries, regular and temporary)_. $51,200 00 $51,200 00

“Maintenance.
- “C-4. (Office supplies) oo oo ______ $620 00 $620 00
“F-6. (Transportation) —-——cccooeeo___ 14,085 00
“F-7. (Communication) —o—cooocmeeooo_. 477 00
“F-8. (General Plant Service) _oocoaee_. 1,700 00
“F-9. (Contingencies) ———coaocommco__ 100 00 16,362 00

$16,382 00”

Your letter recites deficits in items C-4, F-6 and F-7 under the maintenance
account, but fails to reveal the condition of funds in other items under “summary
controlling account” for maintenance. You have since, however, orally informed
me that the balance in these items is practically exhausted and wholly insufficient
to meet any material part of the deficit stated; therefore, it will avail nothing to
procure a transfer of funds from other subdivisions of “maintenance” to the sub-
divisions in which the deficits exists, as is contemplated and authorized in section
3 of the appropriation bill (104 O, L., 72).

I am, therefore, of the opinion that there is no legal way of meeting the deficit
in the exhausted items mentioned, except by act of the general assembly, and I
therefore advise you to apply to the general assembly for an appropriation of the
amount required to meet the necessary expenses of your department for the re-
mainder of the year, either by the introduction of a bill for that purpose or by
request to the house finance committee to include it as an item of the “sundry
appropriation bill” which will probably be passed at an early date. I may add that
the payment of any expenses of your department, for which no funds are available,
must of necessity await the pleasure and action of the general assembly. .

Respectiully,
Epwarp C. TURNER,
Attorney General.

67.

TORRENS LAND ACT—REGISTRATION OF TITLES.

The words “A True Copy,” ctc., appearing on certificates in Land Title Regis-
tration, forms 29-a and 29-b, are sufficient for the purpose of certifying the court's
decree under the provisions of section 8572-23, G. C.

CoruMmsus, Onto, February 6, 1915.

Hon. Lanepon W. KUMLER, Recorder of Lucas County, Toledo, Ohio.

Dear Sir:—Your request for an opinion concerning the use of various forms
in connection with the Land registration act, covered by sections 8572-1 to 8572-118
of the General Code, has been received, and is contained in your several letters as
follows:

“I am desirous of getting some information regarding the land title
registration act, Ohio Laws, volume 103, page 914, section 23.
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“This section provides that a certified copy of the court’s decree shall be
filed with the recorder, and the recorder shall transcribe or bind the decree
in a book to be called ‘Register of Titles.

“On the above mentioned certified copy of decree, is it, or is it not, nec-
essary for the probate judge to affix his certificate thereto? The probate
judge in this county will not file a copy of his decree in this office without
his certificate being attached, but the form prescribed by your department
does not provide for any such certificate,

“I have complied with the instructions of the attorney general's office
regarding the various forms, and if the probate judge’s certificate must be
attached to his decree, and this office must transcribe this certificate with
the decree, it will conflict with the numerous forms which were prescribed
by your department.

“Should not the probate court make their decrees according to the forms
prescribed by your department? Should this office transcribe these decrees
identically? As early a reply as possible will be greatly appreciated.

“Your letter of January 26th received. I will endeavor to make what
information I desire as clear as possible to you regarding the land title regis-
tration act, Ohio Laws, volume 103, p. 914, section 23.

“This section provides that a certified copy of the court’s decree shall
be filed with the recorder, and the recorder shall transcribe or bind the
decree in a book to be called ‘Register of Titles.

“Previous to July 1, 1914, which was the time this law went into effect,
I very carefully went over all of the forms and instructions prepared by
your department, and after familiarizing myself with the act and the forms,
I went ahead with them and equipped this office with all records and blanks
necessary for the operation of this act.

“The instructions I received from your department specifically say that
the probate judge shall use form 29-a or 29-b. This decree we either bind
or transcribe. The probate court has sent to this office decrees which do
not comply with these forms. Consequently, it throws out all of the forms
1 have prepared for this work,

“The probate judge’s reason for not complying with this form is prin-
cipally on account that this form has no certificate thereon, certifying that
it is a certified copy. The judge will not send any copy of his decree to this
office without his certificate. You will notice that on this form 29-a the
words below say ‘A true copy,” which I suppose is sufficient,

“The forms prepared by your department have no court certificate
thereon, and if they now start to afhix their certificate, it will make consid-
erable confusion, as the forms are not printed so that this certificate could
be added in the proper place.

“I would appreciate as prompt an answer as would be convenient.”
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Since the receipt of your second letter I have communicated with Honorable

O’Brien O’Donnell, probate judge of your county, for the purpose of learning
what his objection was to the use of form 29-a for the purpose of certifying
copy of a decree entered in his court to your office for filing or transcribing, and I
am just in receipt of a letter from him concerning the matter.
letter and from your several communications that there is but one question raised
in this matter, and that is as to whether or not the form contains a sufficient certifi-
cate of decree. There is no provision in law setting out any special form of certifi-
cate under which decrees from the probate court or the common pleas court shall
be sent to the recorders, and it is my opinion that the certificate printed on form
29-a, which is as follows:

just
the

I gather from his
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“A true copy. Witness my official signature and the seal of said court

this._________ day of oo 19____.

“(Seal) e clerk. By—eeoooooo o~ deputy.
“Received for entry in the register of Land Titles of .______________

county, Ohio,onthe______________ day of . 19__,at __—-__

o’clock __m. and entered in Registration Book page as of date

of said decree.
e recorder. Byeooeoo o _______ deputy.”

heretofore prescribed by my predecessor, Attorney General Hogan, under the pro-
visions of section 8572-94 of the act referred to, is in all respects legal for the pur-
pose of carrying out the provisions of section 8572 23 of the General Code above
referred to.

I might add that the practice of some of the recorders that has come under my
observation is to bind the forms in a book entitled “Register of Titles” in the form
in which it comes from the court, thereby obviating the necessity of transcribing it.

I am sending a copy of this opinion to Honorable O’Brien O’Donnell, and feel
that you will have no further difficulty along the lines indicated in your letter.

Respectfully yours,
Epwarp C. TURNER,
Attorney General.

68.

A CERTIFICATE OF FEES EARNED BY A SHERIFF IN PROBATE OR
JUSTICE OF THE PEACE COURTS SHALL BE MADE BY SAID
COURT OFFICERS.

The certificate comprehended by section 2846, G. C., as to such fees as are earned
by the sheriff in the probate court and the court of justice of the peace, shall be
made by such probate judge and justice of the peace, respectively.

COLUMBUS, Omnro, February 6, 1915,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Under date of January 26th, 1915, you submit to this office a re-
quest for written opinion upon the following question:

“Section 2846, G. C., which provides for an allowance to the sheriff for
his lost fees in criminal cases, not to exceed the sum of $300.00 per year,
provides that these shall be ‘paid upon the certificate of the clerk and the
allowance of the county commissioners.’” Can the use of the word ‘clerk’ be
held to apply to the probate judge as acting by law as the clerk of his own
court, and to a justice of the peace?”

Section 2846 of the General Code provides:

“Upon the certificate of the clerk and the allowance of the county com-
missioners, the sheriff shall receive from the county treasury in addition to
his salary his legal fees for services in criminal cases wherein the state fails
to convict, and in misdemeanors upon conviction where the defendant proves
insolvent, but not more than three hundred dollars shall be allowed for the
services rendered in any one year of his term. * * * * %
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Under the provision of the foregoing section the query is as to the administration
of such provision in cases in the probate court and justice court.

Section 1596, General Code, provides:

“When required by the probate judge, sheriffs, coroners and constables
shall attend his court, serve and return process directed and delivered to

& &

them by such judge, * % * % %7

The probate court is given concurrent jurisdiction with the common pleas court
in all misdemeanor cases, by statute. Section 13494, General Code, provides:

“Justices of the peace, police judges and mayors of cities and villages
may issue process for the apprehension of a person charged with an offense
and execute the powers conferred and duties enjoined in this title.”

Section 13500, General Code, provides:

“The warrant shall be directed to the sheriff or to any constable of the
county, or, when it is issued by an officer of a municipal corporation, to the
marshal or other police officer thereof, * * * * *”

By the foregoing and other kindred sections, it will be observed that the three
courts, common pleas, probate and justice of the peace, have similar authority to
direct warrants and process to the sheriff, and that he has a corresponding duty to
obey such mandate from each of said courts, and make return to each court, respec-
tively, of his execution of such process, including a taxing of his fee for such serv-
ice. Such return thereupon becomes a part of the files and records of such courts,
respectively.

The clerk or the corresponding officer discharging the clerical functions of the
court becomes the custodian of such files and records of the court.

The fees to be received by the sheriff upon such certificates, shall be only the fees
actually earned and not to exceed three hundred dollars in any one year.

I hold that the term “clerk” as used in the statute, shall be construed as referring
to the officer of each of the various courts, wherein the sheriff is required to render
such service, having custody of the records and memoranda of such court and being
charged with the clerical or ministerial functions thereof, rather than that such word
“clerk” should be construed as referring exclusively to the particular officer of the
county technically named “clerk of the court.” '

The probate judge is by statute made clerk ex-officio of his court. Section 1584,
General Code, provides:

“Each probate judge shall have the care and custody of the files, papers,
books and records belonging to the probate office. He is authorized to per-
form the duties of clerk of his own court. * * % * *7

By the provisions of the statute a justice of the peace performs all the minis-
terial and clerical functions incidental to his court, as well as the judicial functions
thereof, except that in the larger cities of the state the law specifically provides jus-
tice courts with a clerk.

Section 1724, General Code, provides:
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“Each justice of the peace must keep a docket, which shall be furnished
by the trustees of the township in which must be entered by him; (The
section then enumerates fifteen different matters which shall be recorded by
such justice in the course of the conduct of his court).”

Section 1726, General Code, provides the justice shall keep alphabetical indexes,
etc., and in all respects it is made the duty of the justice to perfiorm the functions
arising in his court corresponding to those ordinarily performed by clerk of the court
in reference to the higher courts.

As to the fees of the sheriff “for services in criminal cases wherein the state
fails to convict, and in misdemeanors upon conviction where the defendant proves
insolvent,” in the probate court, 1 hold that the certificate to the statement or bill
of such fees shall be made by the probate judge, as ex-officio clerk of such court,
and for such services rendered ina justice court by the sheriff, such certificate shall
be made by the justice of the peace, as the officer of such court charged with the exe-
cution of the duties arising therein corresponding to the duties ordinarily exercised
by clerks of the higher courts.

Respectfully,
Epwarp C. TURNER,
Attorney General.

69.

OFFICES INCOMPATIBLE — COUNTY COMMISSIONER — VISITING
AGENT OF CHILDREN'S HOME.

The position of county cominissioner and visiting agent of a county children’s
home are incompatible.

Corumsus, Onig, February 6, 1915,

Bureau of Inspection and Supervision of Public Offices, Columbus, Oliio.
GENTLEMEN :—In your letter of February 2nd, you request my opinion upon’
the following question:

“May the trustees of a children’s home legally appoint a member of
the board of county commissioners as visiting agent under the provisions
of section 3099, G. C, ‘as amended 103 O. L., page 892?”

Amended section 3099, G. C., referred to in your question, provides in effect
that the trustees of the children’s home shall, under certain circumstances, appoint
a visiting agent. The duties of the agent are specified. The section then uses the
following language:

“* % % The agent shall perform his or her duties under the direc-
tion of the trustees and superintendent of the children’s home for which she
is appointed, and may be assigned other duties not inconsistent with his
or her regular employment as the trustees prescribe. His or her appoint-
ment shall be for one year, or until his or her successor is appointed, and
he or she shall receive such reasonable compensation for his or her services as
the trustees provide.” ’



ATTORNEY GENERAL, 117

The trustees of children's home are appointed by the county commissioners
(3081, G. C.), and the county commissioners have the power to remove any trustees
for certain specified causes (3082, G. C.).

In my opinion, the relation between the two positions referred to in your
question, that is, visiting agent of the children's home and county commissioner,
is such as to make them incompatible. The trustees of a children's home are
subject to the control and direction of the commissioners, and the visiting agent
is subject to the control and direction of the trustees. The extreme possible con-
sequences of the selection of a county commissioner as visiting agent need not be
stated. No plainer case of incompatibility than this could be imagined.

A letter attached to your query (and as per your request enclosed herewith)
states that the commissioner in question has been in the past serving as visiting
agent and desires to continue in this position without salary or compensation of
any kind, save reimbursement for his expeuses, after entering upon his office as
commissioner. The willingness of the person in question to serve without com-
pensation evidences his good faith, but does not change the legal situation.

Respectfully,
Epwarp C. TURNER,
Attorney General.

70.

APPROVAL OF BOND ISSUE FOR THE VILLAGE OF MARBLE CLIFF,
OHIO.

The transcript of the proceedings of council of the village of Marble CUff for
the issuance of bonds constitutes a valid and legal obligation against said village.

CoLuMsus, OHIo, February 8, 1915.

The Industrial Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—I hereby certify that I have examined the transcript of the
proceedings of the council of the village of Marble Cliff, Ohio, in the issuance
of bonds in the amount of seventeen thousand dollars ($17,000.00) in anticipation
of the collection of special assessments to pay the estimated cost and expense of
improving Cambridge place between First avenue and Fifth avenue, in said village, and
First avenue between Cambridge place and the east corporation line of said village;
and that said proceedings are in conformity with the law of this state; and that
said bonds, if sold to the industrial commission of Ohio, would constitute a valid
and binding legal obligation against the said village of Marble Cliff, Ohio, to be
paid in accordance with the terms specified therein.

The bonds themselves have not been submitted to me. They should refer, on
their face, to the amendatory ordinance of January 15, 1915, as well as to the
original ordinance of July 30, 1914, providing for their issuance.

Respectfully,
Epwarp C. TURNER,
Attorney General,
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71.

TAX LIENS FOR REAL PROPERTY ATTACH ON THE SECOND MON-
DAY IN APRIL, 1915—CONSTRUCTION OF HOUSE BILL NO. 50, 104
0. L., 253.

House bill 50, 104 O. L., 253, is to be read as to all matters subsequent to its
taking effect, as if a part of the original Warnes law, 103 O. L., 786, et seq.

Under existing laws, liens of the state for taxes will atiach to real property
on the day preceding the sccond Monday in April, 1915,

CoLumBus, OHIo, February 8, 1915.

To the Senate of the 8lst General Assembly, In re Senate Resolution No. 26.
Mg. PrRESIDENT AND GENTLEMEN :—I beg to acknowledg the receipt of senate resolu-
tion No. 26, reading as follows:

* “WaHEeReas, There appears to be considerable doubt on the part of many
county auditors throughout the state as well as citizens of the state of Ohio,
as to the true and proper date when the tax lien begins to run for the
year 1915; and,

“WHEREAS, There is considerable doubt as to the proper construction
of house bill No. 50 passed February 16, 1914, which was designated to
amend sections 5584, 5590 and 5624-4 of the General Code, relating to the
assessment of property for taxation, therefore,

Be It Resolved, That the attorney general be requested to advise the
senate in writing regarding the proper construction of said house bill No.
S0 aforesaid, as found in 104 Ohio Laws, page 253, and further advise
the senate as to the date when the tax lien will accrue for the year 1915.”

The act to which said resolution refers, is found in the 104th Ohio Laws, 253,
and the matter to be principally discussed is that part designated as 5584 of the
General Code, which as amended, reads as follows:

“Whenever any property is by any existing provision of law required
to be listed or returned for taxation at any time between the second
Monday of April and the third Monday of May, in any year, such property
shall be listed or returned between the first Monday of April and the
first Monday of June, annually; whenever any property is by any existing
provision of law required to be valued as of the day preceding the second
Monday of April, in any year, such property shall be valued as of the day
preceding the first Monday of April, annually; and whenever the liability
of any person or of any property to taxation is by any existing provision
of law to be determined by reference to the day preceding the second
Monday of April, said liability shall be determined by reference to the day
preceding the first Monday of' April; provided, that the provisions of this
section shall not apply in any case where property is by any existing pro-
vision of law required to be returned for taxation to, or to be valued by,
the tax commission of Ohio; nor in any case where the liability of any
person or of any property to taxation is by any existing provision of law
required to be originally determined by the tax commission.”

Section 5548 of the General Code was originally section 6 of the Warnes law
(103 O. L., p. 788), which provided as follows:
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“Whenever any property is by any existing provision of law required to
be listed or returned for taxation at any time between the second Monday
of April and the third Monday of May in any year, such property shall
be listed or returned between the first Monday of February and the first
Monday of June, annually; whenever any property is by any existing
provision of law required to be valued as of the day preceding the second
Monday of April, in any year, such property shall be valued as of the day
preceding the first Monday of February, annually; and whenever the
liability of any person or of any property to taxation is by any existing
provision of law to be determined by reference to the day preceding the
second Monday of April, said liability shall be determined by reference
to the day preceding the first Monday of February; provided, that the
provisions of this section shall not apply in any case where property is by
any existing provision of law required to be returned for taxation, or to be
valued by, the tax commission of Ohio; nor in any case, where the liability
of any person or of any property to taxation is by any existing provision
of law required to be originally determined by the tax commission.”

The doubt to which your resolution refers, exists and arises out of the fact
that from and after the time of the enactment and taking effect of section 6 of
the Warnes law, above quoted, there was no “existing provision of law requiring
property to be listed or returned for taxation at any time between the second
Monday of April and the third Monday of May,” etc,, i. e, section 6 of the Warnes
law which was then in effect, had changed the listing time, etc., to the period
between the date preceding the first Monday in February and the first Monday in
June. Therefore, when house bill No. 50 was enacted (104 O. L., 253), it is claimed
by some that said section could have no application, because section 6 of the Warnes
law had repealed all heretofore existing laws in conflict with said section 6, and
apparently the only then existing law provided for listing the returning, etc.,
between February and June,

While this question is not without its difficulties, and the situation is one
which should not exist, I believe that by applying the well-recognized principles
of statutory construction the statute may be given effect. The primary rule of
construction is to give effect to the legislative intent. In gathering this intent, we
may look to the whole bill, as well as to the whole legislation to be amended. In
the original Warnes law, there was a definite purpose to amend all laws so as to
change the first day of the listing and assessing period from the day preceding
the second Monday in- April to the day preceding the first Monday in February,
so as to make all related laws conform thereto, e. g.: the amendment in the
original Warnes law of 5590 (103 O. L., 790) and 5624-4 (103 O. L., 799) which
are the same sections dealt with in house bill 50 referred to in your resolution.
TFor reasons that are well known, the same legislature at a subsequent session,
sought to change back to a date in April from the date in February fixed upon
in the original enactment of the Warnes law. This was the sole change that the
legislature sought to make in the law. Hence, it took section 6 (G. C. 5584),
section 12 (G. C. 5590) and section 51 (G. C. 5624-4) of the Warnes law, and
wherever the word February occurred, changed it to April. This is the only change
in all of these sections, except that in section 5624-4 some of the language was re-,
arranged.

The section that is causing the general public most confusion, is section 5584,
and in this section the change consisted in substituting in three instances, the
word “February” for the word “April.”

While the method pursued in both the original Warnes law and in house bill
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50 was careless, the intent of the legislature in both instances as gained from the
legislation itself, is obvious.

In the case of McKibbon v. Lester, 9 O. S., 628, the supreme court of Ohio laid
down the following doctrine:

“Where one or more sections of a statute are amended by a new
act, and the amendatory act contains the entire section or sections amended,
and repeals the section or sections so amended, the section or sections
as amended must be construed as though introduced into the place of the
repealed section or sections in the original act, and, therefore, in view
of the provisions of the original act, as it stands after the amendatory
sections are so introduced.”

This doctrine was followed and approved by the supreme court in the cases
of State ex rel. v. Cincinnati, 52 O. S., 410, and State ex rel. v. Spiegel, decided
September 17, 1914,

Under this doctrine said house bill 50 is to be read now (and as to operations
subsequent to the amendment) as if it was the original language contained in the
original act.

Therefore, the words “‘any existing provisions of law” occurring in section
5584 as amended in said house bill 50 (G. C., 5584) have reference to any provision
of law existing at the time of the enactment of section 6 of the Warnes law (103
O. L, 788).

This same doctrine applies to all of said house bill 50.

Answering your second question as to the date when the tax lien will begin
to accrue, section 5671, G. C, provides: . ' ,

“A lien of the state for taxes levied for all purposes, in each year,
shall attach to all real property subject to such. taxes on the day pre-
ceding the second Monday of April, annually, and continue until such
taxes, with any penalties accruing thereon, are paid. All personal property
subject to taxation shall be liable to be seized and sold for taxes. The
personal property of a deceased person shall be liable, in the hands of an
executor or administrator, for any tax due on it from the testator or
intestate.”

This is the only statute that I have been able to find which fixes the time for
the attaching of a lien for taxes.

Confusion was introduced here by the third clause of section 6 of the Warnes
law (G. C. 5584), the language of which remains the same in 104 O. L., 253
amendment. Said third clause of section 5584 provides:

“Whenever the liability of any person or of any property to taxation
1s by any existing provision of law to he determined by reference to the
day preceding the second Monday of April, said liability shall be determined
by reference to the day preceding ihe tirst Monday of April”

It will be observed that in the language just quoted the word “lien” is not
used, but the word “liability” is used. “L: ™ and “liability” are not synonomous
terms,

Generally speaking, all property real -« personal is liable for taxation, but
a lien attaches only to real property that i~ -uhiect (liable) to taxes.

While the term “lien” may include the wocin “liability,” the term “llablhty” by
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no means necessarily includes the term “lien.’
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Two canons of statutory construction should be kept in mind. (a) That a
general statute—that is, a statute dealing with matters generally—is modified by
one that deals with a particular matter. (b) In order for a later statute to repeal
or modify an earlier, the two must be irreconcilable, otherwise both shall stand.

Applying the first canon, the third clause of 5584 above referred to, provides
the general rule for “liability” “of any person or of any property,” and does not
distinguish between property or between property or persons. On the other hand,
section 5671 clearly distinguishes between a lien upon real property and the
liability of personal property, subject to taxation, to be seized and sold.

Applying the second canon, section 6584 as amended in house bill 50, and section
5671 of the General Code, are reconcilable. i

While it is desirable that the date of the attaching of the lien to real
property and the liability of all property for taxation should be the same, there
is no absolute necessity for it.

I hold, therefore, that the date when the tax lien on real property will accrue
for the year 1915, will be on the day preceding the second Monday in April, under
the provisions of section 5671, G. C.

I would suggest that a bill be introduced clarifying this situation so that the
ordinary citizen will not have to employ a lawyer to find out the time when he
must make his return for taxation or the date of the state’s lien for taxation
attaching to his real estate.

Respectfully,
Epwarp C. TURNER,
Attorney General,

<

72,

LEGAL RESIDENCE — PERSONAL PROPERTY TAXATION — DETER-
MINED BY PLACE LAST ACQUIRED AS LEGAL DOMICILE.

Oune who owns a farm which is rented on shares, and at which the owner has
never resided cannot claim residence there for purposes of personal property
taxation; and if at the time he has no other actual place of abode his legal residence
is determined by the place at which he had last acquired a legal domicile.

Corumsts, Onio, February 8 1915,

The Tax Commission of Qhio, Columbus, Ohio.

GENTLEMEN :—I acknowledge receipt of your letters of February 1st, and
February 2nd, respectively, stating facts and requesting my opinion thereon as
follows:

“One ‘B’ prior to the year 1895, owned a residence in the village
of London, Madison county, where he resided with his wife. In the year
mentioned the couple was divorced. ‘B’ at this time bought a farm in
Monroe township, Madison county, which he owned until the year 1899.
Between the years 1896 and 1899 ‘B’ listed his intangible personal property in
Monroe township and voted therein.

“After selling the farm in Monroe township, ‘B’ bought another farm
in Summerford township, which he held until 1902, and he listed his intangible
property and voted in that township during that period of time.

“In 1902, upon selling the farm in Summerford township, ‘B’ purchased
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a farm in Faifield township, Madison county, which he still owns. In
each year beginning with 1902 and ending with 1913, ‘B’ has listed his
intangible personal property and voted in Fairfield township.

“Since his separation from his wife, ‘B’ has had no fixed place of
abode. He has spent most of his time in the village of London, where
he has been in the habit of renting a room in a hotel for different periods
of time. There is a statement to the effect that he has been given at one
time or another, a special rate at this hotel as a regular boarder. Much
of ‘B’s’ time has also been spent in other places, as at Cincinnati and in the
village of Lilly Chapel, Fairfield township, in which places ‘B’ stops at a
hotel. He never, however, has stayed over night at any of the farms which
he has owned, and there are no accomodations for him at the farm which
he now owns and has always rented on shares.

“ ‘B’ submits an affidavit stating some of the facts above referred to
and containing a number of legal conclusions, which I quote literally as
follows:

“He is a single man, having no wife or children; that all the real
estate he owns is a farm of about 226 acres in Fairfield township, Madison
county, Ohio, on which there is a farm house and improvements, which 1is
the home of the affiant, which land he has farmed on the shares * * *
the man farming the land lives with his family in the said farm house,
which is also the residence and home of the man so farming his land.
* k% ok k& Kk

“His right to vote and exercise his right of franchise in said Fairfield
township has never been questioned or disputed by any election officers;
that for about twelve years last past, he has listed with the assessor
of Fairfield township all of his property consisting of over $20,000.00 in
personal property besides his real estate * * *

“The affiant does not reside in the corporation of London, but often
takes his meals and puts up at a hotel in London corporation, but has no
regular room or rooms there and pays only by the day for such time as
at said hotel, never expecting or intending to make his home or residence
there. He also often puts up at a hotel ‘in Cincinnati the same way
* % * and at various other places, and on the first day of February,
1914, was boarding and rooming in Hamilton county, Ohio, * * *
always intending to have his residence and his home on his said farm
* x %

“Should ‘B’s’ personal property be listed in the village of London or
in Fairfield township, Madison county?”

Before stating my conclusions of law, I wish to say that I shall not attempt to
rmine what the actual facts of the case presented by you are. There is really

no confiict between the facts set forth in the affidavit and those submitted by you

and

intention which are found in the affidavit.

be i

acquired from other sources, save in the legal conclusions and statements of
The legal conclusions must, of course,
gnored, and the statements of intention will on the other facts submitted, if

true, prove, I think, to be immaterial.

5371

These facts and the question submitted thereon invite consideration of section
, G. C., which provides in part as follow:

“k % * Merchants’ and manufacturers’ stock, and personal property
upon farms shall be listed in the township, city or village in which it is
situated. All other personal property, moneys, credits and investments,
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except as otherwise specially provided, shall be listed in the township,
city, or village in which the person to be charged with taxes thereon
resides at the time of the listing thereof, if such person resides within
the county where the property is listed, and if not, then in the township,
city or village where the property is when listed.”

I find that a question somewhat similar to that presented by you was con-
sidered in the administration of former Attorney General Denman, in an opinion,
to which I refer generally is found at page 808 of the annual report of the attorney
general for the year beginning January 1, 1910, and ending January 1, 1911. In
the course of that opinion, the writer states a proposition with which I agree, and
which may be stated here without repeating in full the reasoning and authorities
upon which it is based, as follows:

“The word ‘resides’ as found in 5371, G. C., denotes legal domicile and
not actual place of abode.”

This principle raises the question as to what is necessary in order to establish
a legal domicile. A few elementary principles will suffice to answer this question.
Except as to married women, there are two kinds of domiciles, viz.: domicile of
origin and domicile of choice. A domicile of origin is that which every infant has
upon attaining majority, being the domicile of the parents at that time. A domicile
of choice is that which an individual has elected and chosen for himself to dis-
place the domicile (whether of origin or choice) previously obtaining.

It is obvious that in answering this question the principles surrounding the
acquisition of a domicile of choice must be applied.

On this point, the authorities (of which unfortunately there are none in Ohio)
are unanimous to the effect that residence and intent must concur in order that a
domicile of choice may be established, or in legal phraseology the factum and
antmus are hoth elements of the choice which is cffective to change a domicile.
Therefore, residence at the place 'in question must be shown to have existed in
order that a party’s domicile may be deemed to have been established there. The
character of such residence is wholly immaterial. It is not necessary that a
dwelling house be owned or leased at the place of choice in order to accomplish
the required result; nor is any specified length of time required, but any residence
at the place for an appreciable interval of time coupled with the' intent to make
that place a home, i. e, to remain there for an indefinite time, even though not
permanently, is sufficient to establish a domicile of choice.

There are other collateral principles which might be stated, but the foregoing
are sufficient on the facts stated by you to enable me to return an answer to your
question.

If it is true that the party inquired about by you never stays at his farm, and
never has remained there for any period of time, then he has failed to acquire
a legal domicile at that place, notwithstanding his expressed intention to make
that place his home.

It is clear that during his married life, his domicile was in London. Since
his divorce, it is not clear that he has any fixed place of abode; but if the facts
reported to you are substantiated as you state them, he has never committed any
act which would suffice to change the domicile which became fixed during his married
life.

1 am clearly of the opinion that the mere fact that “B” has purchased farms in
different townships, but has not owned more than one farm at any one time
is not sufficient to make such farm his domicile of choice, even though such
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purpose is coupled with an intention on his part to constitute such farm his
home. In order to make that intention effective as a change of domicile he must
have resided on one or another of these farms for some appreciable length of
time with the intention of staying there indefinitely—that is without entertaining
the intention of returning to the place of his original domicile.

The fact that “B” has paid taxes for years in different taxing districts under an
erroneous interpretation of the law, does not alter the case for the purpose of the
future; nor does the fact that the election officers of the several townships may
have permifted him to vote therein become material, whether he simply voted un-
challenged or not.

For all the foregoing reasons, I am of the opinion that if the facts, as I have
stated them, are substantiated, “B” should list his personal property in the village
of London. '

I think T have said enough, however, to indicate that if it should appear that
“B” had actually resided for an appreciable length of time upon the farm in
Fairfield township with the intention of making that place his home, the contrary
result would follow, and his personal property should be listed in the township;
but if “B” should show that he at some time resided on the farm, and should profess
to have done so with the intention of making it his home, then his profession of
intention would, I think, have to be weighed in the balance, so to speak, with his
habits of life as described by you, in order to determine whether or not a domicile
of choice had been established in the township; and even if it should appear that
a domicile of choice had been established in a township it might still be made to
appear that there had been a more recent establishment of domicile in the village. ’

In short, 1 cannot express any opinion in the premises except upon the facts
as you submit them; and upon those facts and those only 1 advise that “B” should
list his personal property in the village of London.

Respectfully,
Epwarp C. TURNER,
Attorney General,

73.

STATE FUNDS—BOARD OF DEPOSIT MAY LOAN MONEY TO BANKS
BIDDING ONLY AT REGULAR BIDDING PERIODS.

Under the state depository law, the state board of deposit may not lend money
to banks organized and bidding therefor between regular bidding periods.

CoLumsus, OHIo, February 9, 1915,

Hon. R. W. ArcHER, Treasurer of State, Columbus, Ohio.
Dear Sir:—I1 have your letter of February 5, 1915, containing the following
inquiry, and asking for my opinion thereon:

“Has the board of deposit the right to loan money to banks under
provision of section 8 of the state depository act, section 328 of the General
Code, which banks have been organized since the last regular bidding
period ?”

Section 328 of the General Code provides as follows:
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“All awards for the deposit of state funds shall be made upon com-
petitive bidding ; bids shall be received by the treasurer of state every two
years, beginning between one o'clock p. m. on the first Monday in March
and closing at one o'clock p. m. on the third Monday in March, 1911,
and every two yvears thereafter.”

Section 323 of the General Code provides that:

“It shall be the duty of the said board to meet on the first Monday
in April, 1911, and every two years thereafter, or as often as is necessary
at the call of the chairman, after this bill becomes operative, and designate
such national banks within this state and banks and trust companies
doing business within this state, and incorporated under the laws thereof
as the board deems eligible to he made state depositories.”

The state board of deposit consists of the treasurer of state, who is chairman,
the superintendent of banks, and the attorney general.

Section 330 of the General Code provides that:

“After bids have heen opened the treasurer of state shall on or before
the first Monday in April of each bidding period award the state funds
to the highest hidder. The treasurer of state shall deposit the state
funds in such banks and trust companies after such applications have
been approved by the board of deposit. Should additional state funds
become available at any time during the two years or until the next
bidding period, it shall be awarded to the highest bidders, first to the
banks and trust companies from which deposits have been withdrawn to
meet obligations of the state, second to those who failed to receive the
full amount of their original award, and then the next highest bidders.”

From these sections it appears that the bids shall be received by the treasurer
of state betwecen one o'clock p. m. on the first Monday in March and one o’clock
p. m. on the third Monday in March, 1911, and every two years thereafter; and
that said board shall meet on the first Monday in April, 1911, and every two years
thereafter, or as often as necessary at the call of the chairman and designate such
banks (bidding banks) as it deems eligible to be made depositories, and from
these bidding and approved banks the treasurer of state shall on or before the
first Monday in April of each bidding period award the state funds to the
highest bidders.

In said section 330 of the General Code the provision is found that:

“Should additional state funds become available at any time during the
two years, or until the next bidding period, it shall be awarded to the
highest bidders, first to the banks and trust companies from which de-
posits have been withdrawn to meet obligations of the state, second to
those who failed to receive the full amount of their original award,
and then the next highest bidders.”

This can only mean that the deposit should be limited to the list of bidding
banks which has been approved by the board of deposits, and by the provisions
of section 328 the receiving of bids by the treasurer of state is restricted to the
periods therein prescribed—in every two years.



126 ANNUAL REPORT

It therefore follows that banks which have organized subsequent to the bidding
period prescribed in said section 328 must wait until the next bidding period
therein designated in which to file with the treasurer of state its bids for state
money.

Respectfully,
Epwarp C. TURNER,
Attorney General.

74.

FARM PRODUCTS MUST BE SOLD FOR CASH BY THE OHIO STATE
UNIVERSITY AND AGRICULTURAL EXPERIMENT STATION.
Farm products sold by the Ohio State University and the agricultural experi-
ment station must be sold for cash.

Corumeus, OHio, February 9, 1915.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.
Dear Sir:—Under date of January 9th, which letter was received by .this de-
partment on January 19th, you request my opinion in the following matter:

“Please let me have your opinion on the following proposition at your
earliest conveniengk: ‘

“Do sections 20, 259 and 268, G. C, contemplate the certification of
claims against individuals for farm products sold by the Ohio State -
University, the agricultural experiment station and kindred institutions,
or should the officers charged with the disposition of such products be re-
quired by the governing boards to sell for cash or be personally responsible
for the same?

“If the auditor of state and attorney general should be required to
handle these claims, their records will be encumbered with thousands of
accounts ranging from ten cents up for butter, eggs, milk, potatoes, corn
and similar products.”

Section 20, G. C., to which you refer, roads as follows:

“When an office or agent of the state comes into possession of a claim
due and payable to the state, he shall demand payment thereof, and on
payment have the amount duly certified into the state treasury. If he
fails to collect such claim within sixty days after it comes into his
possession, he shall certify it to the auditor of state, specifying the trans-
action out of which it arose, the amount due, the date of maturity, and
the time when payment was demanded.”

~
There is no doubt that the agricultural experiment station, being under the
control of a director appointed by the agricultural commission of Ohio makes
the said director “an agent of the state” The Ohio State University is not a
corporation and s officers in charge would, therefore, be agents of the state
under section 27, G. C.

Neil vs. Pocrl of Trustees, 31 O. S, 15.
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However, there is no direct statutory authority for permitting the Ohio State
University or the agricultural experiment station to sell farm products. Since not
to do so would be an economical waste, the authority may be implied.

Unless direct authority of statute authorizes selling of state property on time,
such property should be sold for cash. Therefore, said farm products should be
sold for cash.

Respectfully,
Epwarp C. TURNER,
Attorney General.

75.
BANK STOCKHOLDERS—DOUBLE LIABILITY.

Stocklzolders of banks organized and doing business prior to January 1, 1913,
are subject to double liability for debts of the bank incurred prior to November
3, 1903, and subsequent toJanuary 1, 1913,

CoLumaus, OHIo, February 9, 1915,

Hon. Harry T. HarL, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—I have your letter of February 6, 1915, requesting my opinion,
as, follows:

“Will you kindly advise this department as to whether or not the
stock of banks organized and doing business prior to January 1, 1913,
is subject to double liability ?” ,

To properly answer your question it is necessary to follow the history of
article XIII, section 3 of the constitution of Ohio, adopted in 1851.

Original section 3 of article XIII was as follows:

“(Dues From Corporations, How Secured) Dues from corporations
shall be secured, by such individual liability of the stockholders, and other
means, as may he prescribed by law; but, in all cases, each stockholder
shall be liable, over and above the stock by him or her owned, and any
amount unpaid thereon, to a further sum, at least equal in amount to such
stock.”

This same section, as amended November 3, 1903, was as follows:

“(Dues From Corporations; How Secured) Dues from private cor-
porations shall be secured by such means as may be prescribed by law,
but in no case shall any stockholder be individually liable otherwise than
for the unpaid stock owned by him or her.”

This section was again amended September 3, 1912, so that it now reads:
“Dues from private corporations shall be secured by such means

as may be prescribed by law, but in no case shall any stockholder be in-
dividually liable otherwise than for the unpaid stock owned by him or her;
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except that stockholders of corporations authorized to receive money on
deposit shall be held individually responsible, equally and ratably, and
not one for another, for all contracts, debts, and engagements of such cor-
porations, to the extent of the amount of their stock therein at the par
value thereof, in addition to the amount invested in such shares. No
corporation not organized under the laws of this state, or of the United
States, or person, partnership, or association shall use the word ‘bank,’
‘banker’ or ‘banking,” or words of similar meaning in any foreign language,
as a designation or name under which business may be conducted in this
state unless such corporation, person, partnership or association shall
submit to inspection, examination and regulation as may hereafter be
provided by the laws of this state.”

The question you submit was considered and answered by the court of common
pleas of Greene county, Ohio (Honorable Charles H. Kyle, judge), upon de-
murrer to the petition in the case of State ex rel. Emery Lattanner, etc., vs. Osborn
Bank, et al. This opinion was handed down on December 30, 1914, but so far as
I am able to ascertain has not yet been reported. The opinion is quite lengthy, and
involves the determination of a number of other questions not pertinent here;
therefore, without quoting it at length, it is sufficient to state that I am in accord
with the reasoning and conclusion of the court relative to the question submitted
by you, and I am therefore of the opinion that, article XIII, section 3, as amended
September 3, 1912, was self-executing, going into effect January 1, 1913, without
the necessity of legislative action to make it operative, and that the stockholders
of banks organized and doing business prior to January 1, 1913, are subject to
double liability, or in the language of the constitution (article XIII, section 3)
they “shall be held individually responsible, equally and ratably, and not one for
another, for all contracts, debts and engagements of such corporation, to the extent
of the amount of their stock therein at the par value thereof in addition to the-
amount invested in such shares.”

The court further stated in the opinion above referred to, that the “double
liability” clause inserted in article XIII, section 3 as now amended extends only
to debts, etc., which were incurred prior to November 3, 1903, and to debts incurred
after January 1, 1913, and does not extend to debts incurred between November
3, 1903, and January 1, 1913, because during that period article XIII, section 3,
as first amended did not require or permit the imposition or assessment of such
double liability.

In answering the question submitted by you, however, it is unnecessary to adopt
the holding of the court to the effect that the double liability of bank stockholders
does not extend to nor include debts of such bank incurred between November 3,
1903, and January 1, 1913, and as the case mentioned is still in court and that
particular question will later again be brought directly to the court’s attention,
I prefer to withhold my opinion until that point is directly raised.

Respectfully,
Eopwarp C. TURNER,
Attorney General.
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76.

WHOLESALE SALOON LICENSES DO NOT COME WITHIN THE PRO-
VISIONS OF THE LAW PROHIBITING THE ISSUANCE OF SALOON
LICENSES WITHIN CERTAIN DISTANCE OF SCHOOL BUILDINGS.

The provisions of the last paragraph of section 1261-33, G. C., section 19 of the
liguor license law, 103 O. L., 216, prohibiting the issuance of saloon licenses after Aug.
1, 1915, to places within certain distance of school buildings and premises, apply
only to places lawfully operating under saloon license as defined in section 22 of
the license law, G. C., 1261-37.
i ’ CoLumsus, Ouio, February 10, 1915.

The State Liquor Licensing Board, Columbus, Ohio.

GENTLEMEN :—1 have yours enclosing copy of letters from Mr. Chas. F. Pryor,
in which you ask for an opinion as to the conmstruction of that part of section 19
of amended senate bill 203, as enacted April 18, 1913, 103 O. L., 216, which is as
follows:

“No license shall be granted after August 1, 1915, to operate a saloon
within three hundred feet of any permanent, public or parochial school
building, measuring the distance in a straight line following the street from
the nearest point of the premises on which such school building is located,
nor two hundred feet in a straight line following this street from the
nearest point of the premises. This provision shall not apply to a bona
fide reputable hotel or club; or to a saloon located within three hundred
feet of a school house in the central or a main business section of the
city.”

Article 15, section 9 of the constitution of the state, as amended September,
1912, providing for the licensing of the sale of intoxicating liquors in this state,
defines the word “saloon” as follows:

“The word ‘saloon’ as used in this section, is defined to be a place
where intoxicating liquors are sold, or kept for sale, as a beverage in
quantities of less than one gallon.”

Section 22 of the liquor license law, as enacted pursuant to the constitutional
amendment, providing for the licensing of the sale of intoxicating liquors in this
state, is as follows: .

“Licenses shall be either wholesale licenses or saloon licenses. Under a
wholesale license, intoxicating liquors may not be sold in smaller quantities
than two gallons at one time of the same kind of liquor, and not to be con-
sumed upon the premises. Under a saloon license, intoxicating liquors may
be sold in any quantity and consumed on or off the premises.”

Coming now to construe the provision of section 19 of the liquor law, providing
that “no licenses shall be granted after August 1, 1915, to operate a saloon,” etc.,
in the light of the definition of the word “saloon” as found in the constitution,
and “saloon license” as found in section 22 of the liquor license law, it is conclusive,
to my mind, that the provisions of that part of section 19 of the liquor license -
law referred to by you, apply only to the operation of a place where intoxicating

5—A. G.
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liquors may be sold in any quantity, and consumed on or off the premises, and
do not apply to places where intoxicating liquors are sold only within the pro-
visions of section 22, as defining a wholesale license.

I am, therefore, of the opinion that after August 1, 1915, a saloon license may
not be granted for the operation of a place where intoxicating liquors may be sold
in any quantity, and consumed on or off the premises, within three hundred
feet of any permanent, public or parochial school building, or within two hundred
feet of the nearest point of the premises on which such building is located, measur-
ing these distances as provided in section 19, as above quoted. This provision,,
however, in my opinion, is not applicable for reasons that are obvious, to the grant-
ing of a wholesale license for a place within these limits.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

77.

DEPUTY STATE SUPERVISORS OF ELECTION—A MEMBER AP-
POINTED AND QUALIFIED IS ENTITLED TO PAY FROM THE
DATE HE ASSUMES OFFICE. ‘

A person theretofore duly appointed and qualified as a member of the county
board of deputy state supervisors of elections and who .on the first Monday of
August, 1914, assumed and thereafier performed the duties of such office is entitled
to compensation therefor from and after said first Monday of August, notwith=

standing that the board did not organize as provided by section 4811, ¢t seq., G. C.;
until after said first Monday of August.

CoLumBus, OHIo, February 10, 1915.

Hon. C. A. WiLmot, Prosecuting Attorney, Chardon, Ohio. -
Dear Sir:-—I acknowledge receipt of your communication of February 1, 1915.
While your communications are somewhat indefinite, I gather from them and
our conversation relating to the same subject-matter, the following facts upon
which you request an opinion, and to which the same is confined.

“F. was appointed and commissioned deputy state supervisor of elections
for Geauga county, for a term of two years, prior to and began his term
of service as such on the first Monday of August, 1912, ~Prior to the
first Monday in August, 1914, W. was duly appointed and qualified as the "
successor of F. Subsequent to the first Monday in August, 1914, and until
about August 13, 1914, both F. and W. attended all the meetings of the
board and assumed to discharge the duties of a member of such board,
together with the three other members. No attempt was made by the
deputy state supervisor of elections to organize after the appointment of
W. until about August 13, 1914, Both F. and W. now claim compensation
for services for the time between the first Monday in August, 1914, and
August 13, 1914, that being the date upon which organization was effected.”

That part of section 4804, G. C., under which appointments of deputy state
supervisors of elections for Geauga county, whose terms of office began on the first
Monday of August, 1912, were authorized to be made, is as follows:
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“On or before the first Monday in August of each year, the state
supervisor of elections shall appoint for each such county two members of
the board of deputy state supervisors of elections, who shall each serve
for a term of two years from such first Monday in August. * * *7”

That part of the above section as amended in 103 O. L., 215, which is ap-
plicable to the question submitted, reads as follows:

“And on or before the first Monday in August, 1914, such state super-
visor of elections shall appoint for each such county, two members of the
board of deputy state supervisors of elections who shall each serve until
the first day of May in the year 1917, and whose successors shall then be
appointed and serve for a term of two years from and after such date.
One member so appointed shall be from the political party which cast the
highest number of votes at the last preceding November election for
governor, and the other member shall be appointed from the political party
which cast the next highest number of votes for such officer at such
election.”

Section 4809, G. C,, is as follows:

“Before entering upon his duties, each deputy state supervisor of
elections shall appear before a person authorized to administer oaths,
and take and subscribe to the following oath, which shall be filed with
the clerk of the court of common pleas in the county where such deputy
resides:

State of Ohio .. ______________ County, SS.

“I do solemnly swear that 1 will support the constitution of the United
States and of the State of Ohio, and perform the duties of deputy state
supervisor of elections to the best of my ability.

i Signed

“Sworn to and subscribed before me this . _______ day of
in the year —._____.____.

(Title of officer.)”

Bearing in mind the fact stated by you, that W. was duly appointed and
qualified prior to the first Monday in August, 1914, it follows that section 8, G. C,,
providing that persons holding an office of public trust will continue therein until
their successors are elected or appointed, and qualified, does not apply, so that
F. would not be authorized under the provisions of that section to continue in
office, after the expiration of the term for which he was appointed and com-
missioned.

It may here be observed also that the organization of the board, as provided
by section 4811, G. C,, is not essential to the qualifications of persons appointed
as members of such board, and that the only qualification required by such appointees
is that prescribed by section 4809. I am of the opinion that W. having been there-
tofore duly appointed and qualified as deputy state supervisor of elections, was on
and after the first Monday of August, 1914, duly authorized to exercise the powers
and functions of such officer and therefore entitled to compensation therefor as
provided by law, notwithstanding the postponement of the organization of the
board until August 13th.

It will be observed that the board of deputy state supervisors of elections
consists of four members, and that a vote of three such members is necessary to
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perfect an organization. It theretore follows that whatever may have been the
disposition of W. toward such organization, it could not of itself affect a con-
tinuance of the power and authority of F. as_such officer, the duty of organizing
the board as imposed by section 4811, G. C, being thereby required to be per-
formed after F. ceased to be a member of such board. W. could not of himself
have effected an organization, nor on the contrary could he of himself have
prevented the other members of the board from eﬁectmg an organization as pre-
scribed by law.

I am further of the opinion, from the facts above stated, that all the right
and authority of F. to exercise the powers and discharge the duties of a member
of the board of deputy state supervisors of elections wholly ceased upon the first
Monday of August, 1914, and that he is therefore not entitled to compensation for
services attempted by him thereafter to be rendered in that capacity.

Respectfully,
Epwarp C. TURNER,
Attorney General.

78.

COLLATERAL INHERITANCE TAX ORIGINATES WHERE SAID REAL
' ESTATE IS LOCATED.

Under the collateral inheritance tax, section 5331, “said tax originates” as to
the right to succeed to real estate in the city, village or towwmship in whwh said
real estate is located.

CoruMmaus, On10, February 11, 1915,

Hon. MEeeker TERWILLIGER, Prosecuting Attorney, Circleville, Ohio
Dear Sir:—1 have yours of February 4, 1915, requesting my written opinion.
on the proposition therein propounded, to wit:

“l desire to have your official opinion as to the construction of a
portion of section 5331 of the General Code of Ohio, (103 O. L., 463)
with reference to the distribution of the collateral inheritance tax, and that
particular part of said section which I desire to have: construed is that
part which reads as follows:

“‘Fifty per cent. of such tax shall go to the city, village or township
in which said tax originates.’

“The question has arisen with reference to 'ne distribution of the
collateral inheritance tax collected under the will of Sidner J. Ward, de-
ceased, and the facts are as -follows:

“Sidner J. Ward, who was a resident of the village of Ashville, within
Harrison township, Pickaway county, Ohio, died intestate and willed
land located in Walnut township, Pickaway county, Ohio, to a niece who
resides in Columbus, Ohio; said devise was appraised by the appraisers
appointed by the probate court and a collateral inheritance tax of $150
has been paid into the county treasury of this county by the devisee.

“Under the above statement of facts in what village or tOWl‘lShlp
did said tax originate?”

Section 5631, G. C, 103 O. L., 463, provides in part as follows:
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“All property within the jurisdiction of this state and any interest
therein * * * which passes by will or by the intestate laws of this state
® % ® to a person in trust or otherwise, other than for the use of the
father, mother, husband, wife, lineal descendant * * * ghall be liable
to a tax of five per cent. of its value above the sum of five hundred dollars.
Fifty per cent. of such tax shall be for the use of the state; and fifty per
cent. of such tax shall go to the city, village or township in which said tax
originates.”

In enacting that part of the above statute which provides for the distribution of
the tax, the legislature simply followed the language of the constitutional amend-
ment (article XII, section 9).

I find myself unable to get at a practicable interpretation of the words “in
which said tax originates,” except by a process of elimination. This process is
justified under the doctrine that if a statute can fairly be given any interpretation
that workably carries out the intention of the legislature, it is the duty of a
court to do so. This duty is even greater when the statute is simply- attempting
to carry out the provisions of the constitution, which constitutional provision must
be construed with the statute.

Notwithstanding the wording of the statute the tax is not one on property, but
on the right to inherit or to succeed to the property of a decedent.

I find that the same difficulty confronted my predecessor, Mr. Hogan, and
he too had to reach a conclusion in the same manner in an opinion under date
of March 19, 1914, to Honorable Arthur Van Epp, prosecuting attorney of Medina
county. I approve that opinion and hand you a copy of same herewith.

Answering your question, I hold that as the right to succeed to the real estate
referred to in your letter the tax originated in Walnut township, Pickaway county,
which township is entitled to fifty per cent. of said tax.

Respectfully,
Epwarp C. TURNER,
Attorney General.

79.

BOARD OF EDUCATION MUST ADVERTISE THE SALE OF BONDS—
RESOLUTION CHANGING RATE OF INTEREST REQUIRES BONDS
TO BE AGAIN TENDERED TO BOARDS, AUTHORIZED TO RECEIVE
THEM BEFORE ADVERTISING THE SALE OF THE BONDS.

It is necessary to adwvertise the sale of bonds by a board of education under
section 7626, G. C., and a board of education is not authorized to dispense with
competitive bidding in the sale of the same.

A board of education which has advertised the sale of bonds bearing a certain
rate of interest, and has received no bids for the same, and which then preceeds
by resolution to raise the rate of interest on said bonds, must again offer said
bonds to the board of commissioners of the sinking fund of the school district, if
such there be, and then to the industrial commission of Ohio, prior to again ad-
vertising the same for sale.

Corumsus, Onio, February 11, 1915.°

Hox. Fraxk W. MiLLer, Superintendent of Public Instruction, Columbus, Ohio.
DeAR Sir:—Under date of January 26, 1915, I have from the office of Hon.
Jno. V. Campbell, prosecuting attorney of Hamilton county, an inquiry in reference
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to certain school matters, the letter from Mr. Campbell’s office having been written
by Hon. Chas. A. Groom, assistant prosecuting attorney. In order to make your
files complete as to the opinions of this department upon school matters, I am
directing to you my answer to the inquiries contained in Mr. Groom’s letter,
which reads as follows:

“The board of education of Finneytown special school district No. 10
of Springfield township, Hamilton county, Ohio, passed a resolution to
issue twelve thousand dollars of bonds for the erection of a new school
building and furnishing of same under sections 7625, 7626 and 7627 of the
General Code, submitted the matter to an election which resulted favor-
ably and thereafter by proper proceedings, provided for bonds with interest
at 434%, offered same to the industrial commission, which declined to
purchase them, and then advertised the bonds for sale as required by law,
but received no bids for same. They now have an opportunity to dispose
of the bonds at private sale, provided they raise the interest to 5%, and
request an opinion as to whether they can legally dispose of the bonds at
private sale, without offering to the industrial commission or advertisement.

“T have no doubt on the proposition that they are required to offer the
bonds at the higher rate of interest to the sinking fund trustees and to the
industrial commission before the same may be otherwise disposed of.

“The last part of section 7626, General Code, provides that the issue
and sale of bonds by a school district shall be provided for by resolution
fixing the amount of each bond, the length of time they shall run, the
rate of interest they shall bear and the time of sale ‘which may be by com-
petitive bidding at the discretion of the board’ This section was enacted
April 25, 1904,

“Section 2294, General Code, provides that all bonds issued by boards
of county commissioners, boards of education, etc.,, shall be sold to the
highest bidder after being advertised as therein provided.. Section 2295,
General Code, provides that if bids are rejected, the bonds shall again be
advertised. These sections were enacted March 22, 1883.

“Attorney General Denman, in January, 1909, annual report of attorney
general 1909-1910, page 517, rendered an opinion that apparently section
2294 was superseded and supplanted as to the matter of competitive bidding
by section 7626, General Code, but that the provision for advertisement was
not superseded.

“I enclose herewith what is given me as a copy of an opinion of
Judge Kyle of the Greene county common pleas court apparently holding
that neither advertisement or competitive bidding is necessary in the
sale of school bonds.

“As I understand, the department of inspection and supervision, follows
Denman’s opinion which is apparently contrary to the recent common pleas
opinion of Judge Kyle and it is desirable that the question be finally
settled and a uniform ruling on the matter be had. Will you kindly advise
me whether it is necessary to advertise the sale of school bonds issued
under sections 7625 to 7627, General Code, and whether the same may be
sold without competitive bidding.” )

The problem presented by this inquiry is that of reconciling, if possible, the
provisions of sections 7626 and 2294 of the General Code, and of sustaining, if
possible, all the provisions of both sections.

Let it be noted, in the first instance, that under the provisions of section 7626,
the issue and sale of bonds under this and the related sections shall be provided
for by a resolution fixing, among other things, “the time of sale.”
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In passing upon the question presented, this fact is most significant, and must
be taken to mean, under any view of the law, that the board of education must
sell the bonds at a certain definite time, which time must be fixed in the resolution.
In other words, the board of education cannot either omit from the resolution
all reference to the time of sale, or fix a continuing period of time during which the
board shall make the sale.

It must also be observed that despite the conclusion reached by Judge Kyle,
there is no language in section 7626 which refers to the subject of advertisement.
It is equally true that there is nothing in section 7626 from which there could
reasonably be drawn the inference that the legislature intended in enacting that
section, to dispense with the requirement of an advertisement of the sale provided
for by section 2294. It would therefore seem quite clear that bonds sold under
the provisions of section 7626 and related sections, must be advertised in accordance
with the provisions of section 2294.

Keeping in mind the fact that the time of sale of the bonds in question must
be fixed by the board of education in its resolution, and the further fact that the
bond sale must be advertised by the board of education under the provisions of
section 2294, and that the advertisement must state, among other things, “the day,
hour and place in the county” where the bonds are to be sold, it next becomes neces-
sary to determine the effect of the expression “which may be by competitive bidding
at the discretion of the board,” which expression constitutes the concluding phrase
of section 7626.

To hold that a board of education is to be permitted to make a private
sale of its bonds without reference to whether or not the purchaser is the high
bidder therefor, would do violence to the provision requiring the board to fix the
time of the sale in its resolution, and to the provision requiring an advertisement of
the sale, one of which provisions, to wit: the one requiring the board in its resolu-
tion to fix the time of the sale, is contained in the same section with the language
now under consideration. If a private sale under the conditions above named is
contemplated by the statute, then there would be absolutely no purpose to be
served in requiring the board to fix the time of the sale and to advertise the
same. Since the board is plainly required by the law to fix the time of the sale
and to advertise the same, a permission to sell at private sale must not be inferred
from any uncertain or ambiguous phrase.

The language under consideration does not directly excuse competitive bidding.
The statute does not say that the sale may be had without competitive bidding,
at the discretion of the board, but only that it “may be by competitive bidding at the
discretion of the board” Any holding that competitive bidding is excused,
in the discretion of the board by the use of this phrase, must be founded on a
mere inference. As bearing upon this proposition, my predecessor Hon. U. G.
Denman, in the opinion above referred to, cited an apt declaration of the law,
as found in Cincinnati v. Guckenberger, 60 O. S., 353, the language of the court
being as follows:

“True, it is not uncommon to find in legislation special provisions in-
tended to supplant or supersede, for the special subject-matter, some
general provision on the same general subject, but such instances are ex-
pected to be so marked, either by the force of the language itself, or by
necessary implication as to the purpose to be accomplished, as that the
meaning shall be plain.”

I cannot say that the language “which may be by competitive bidding at the
discretion of the board” carries with it a necessary implication that the sale may be
without competitive bidding at the discretion of the board. At least it is not
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necessarily implied that the legislature intended to remove all restrictions along this
line and permit a board of education to sell an issue of bonds to one prospective
purchaser at his offer while another bidder, equally responsible and able to
carry out his engagements, was standing by and offering a higher price.

For the reasons above stated, I am of the opinion that when bonds are sold
by a board of education under section 7626, it is necessary to advertise the sale
in accordance with the provisions of section 2294 of the General Code, and that
competitive bidding may not be dispensed with.

In regard to the other inquiry, it is my opinion that the board of education
after raising the rate of interest on the bonds from 434 per cent. to S per cent.
must offer the bonds first to the board of commissioners of the sinking fund of the
school district, and then to the industrial commission of Ohio, before proceeding to
readvertise the same.

Section 7619 of the General Code of Ohio, provides as follows:

“When a board of education issues bonds for any purpose, such issue
first shall be offered for sale to the board of commissioners of the sinking
fund, who may buy any or all of such bonds at par. Within five days of
the time when notice is given, the board shall notify the board of educa-
tion of its action upon the proposed purchase. After that time the board
of education shall issue any portion not purchased by such commission ac-
cording to law.”

Section 1465-58 of the General Code of Ohio, provides among other things that:

“It shall be the duty of the boards or officers of the several taxing
districts of the state, in the issuance and sale of bonds of their respective
taxing districts, to offer in writing to the state liability board of awards
(now the state industrial- commission) prior to advertising the same for
sale, all such issues as may not have been taken by the trutsees of the
sinking fund of the taxing district so issuing such bonds.”

Permit me to also call attention to the fact that under the provisions of section
7626 of the General Code, which provides among other things for a resolution
by the board of education fixing the rate of interest of bonds issued under that
and the related sections, it will be necessary for the board of education to adopt a
new resolution supplanting the one fixing the rate of interest at 434 per cent., the
new resolution fixing the rate of interest of the bonds at 5 per cent.

Yours very truly,
Epwarp C. TURNER,
Attorney General.

80.

APPROVAL OF LEASE FOR THREE TRACTS OF GROUND IN CITY OF
AKRON, OHIO.

Contract for lease of three tracts of ground in city of Akron, Summit county,
Ohio, complies with the requirements of the statutes and is approved.

Corumsus, OHro, February 11, 1915,

Hox. JorN I. MiLLEr, Superintendent of Public Works, Columbus, Ohio.
Dear Sir:—I have examined the contract for lease, in triplicate, of three
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tracts of ground in the city of Akron, Summit county, Ohio, the parties to said
lease being the superintendent of public works and John J. Breen.
I find that said lease complies with the requirements of the statutes and am
therefore returning the same with my approval endorsed thereon.
Respectfully,
Epwarp C. TUrNER,
Attorney General.

81.

FILING ARTICLES OF INCORPORATION DOES NOT CONSTITUTE A
BODY CORPORATE—SECRETARY OF STATE MAY FILE DECLARA-
TION OF INCORPORATORS OF ABANDONING PURPOSE TO FORM
CORPORATION.

Merely taking out articles of incorporation, with no further act thereafter,
does not constitute a body corporate. Secretary of state may receive and file
declaration of all incorporators of abandonment of purpose to fornt corporation.

CoLumsus, OHIo, February 11, 1915.

Hon. C. Q. HiLbEBRANT, Secretary of State, Columbus, Ohio.

My Dear MR. SeCRETARY :—I acknowledge receipt of your letter of January
29th, enclosing a copy of an instrument received from Joseph L. Stern, attorney at
law, Cleveland, and an original letter addressed to you by Mr. Stern.

You request my opinion as to whether the original instrument, if signed b
the original incorporators of the company, should be received and filed by you anf,
if so, whether a certificate of the tax commission of Ohio, under the provisions
of section 5521, G. C., should be filed therewith.

The enclosures indicate the following state of facts, to wit:

“After filing articles of incorporation for the proposed corporation,
‘The Roofing and Insulating Company,’ in the office of the secretary of
state, as provided by law, that no further steps were taken by the persons
subscribing such articles looking toward a fulfililment of the further
requirements relating to the organization of private corporations.”

One of said enclosures is a certificate of the persons who subscribed such
articles, setting out that:

“No part of the capital stock of said company was subscribed; no in-
stallments of the capital stock of said corporation have ever been paid in;
no investments of any kind have been made; no debts or obligations of any
kind have ever been incurred; and all the incorporators, having become
satisfied that the objects of said corporation cannot be accomplished, desire
to abandon the project and surrender said articles.” .

In response to an inquiry from this office, you state, in your letter of February
10th, that no certificate of subscription of ten per cent. of the capital stock of
the corporation in question had ever been filed in your office.
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Section 5521, et seq., of the General Code contemplates organized corpora-
tions. I am clearly of the opinion that until a certificate showing that ten per cent.
of the capital stock of a corporation has been subscribed has been filed with the
secretary of state, and the stockholders have elected a board of directors, that
there is no corporation in existence. The so-called articles of incorporation are
merely an authority from the state to organize a corporation.

While there is no statutory authority by which you could be compelled to file
the certificate in question, I think that it is desirable, from a public standpoint,
that the records of your office should show the abandonment of the purpose to
form a corporation.

I am further of the opinion that under section 8626, which provides:

“% % % Articles of incorporation shall be filed in the office of the
secretary of state, who shall record them and shall also record certificates
relating to that corporation thereafter filed in his office,”

you have the authority to file the certificate in question and to make a charge
therefor, under subsection 12 of section 176 of the General Code. Such a certificate,
however, should not be filed unless all of the original incorporators have signed it.
Respectfully,
Epwarp C. TURNER,
Attorney General,

82.

EXPENSES OF ELECTION—PAID FROM COUNTY TREASURY—EXCEP-
TION, AN ELECTION FOR BOND JISSUE IN TOWNSHIP ROAD
DISTRICT. :

All the expenses of municipal local option elections coming within the terms
of section 5052, G. C., must be paid out of the county treasury and may not there-
after be charged back against the municipality. The same is true of the expenses
of special elections for township bond issues, except that in case of an election for
the issue of bonds for a township road district, the expense of the ballots for such
election shall be paid by the township.

Corumsus, Onio, February 12, 1915.

Hown. Joun M. MAaRkLEY, Prosecuting Attorney, Georgetown, Ohio.

DEAR Str:—In your letter of February 3, 1915, requesting an opinion thereon,
you state:

“Section 5052 of the General Code of Ohio provides that all expenses
of printing and distributing ballots and cards, etc, and other necessary
expenses of any general or special election, including the compensation of
precinct election officers, shall be paid from the county treasury as other
county expenses.

“On the 29th day of December, 1914, a municipal election was held in
Georgetown to determine whether or not the sale of intoxicating liquors
as a beverage should be prohibited in such municipality. The question has
arisen whether or not the expenses of this election shall be borne by the
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town or whether the same shall be paid by the county. The same question
has also arisen with reference to a special clection to issue bonds recently
held in Eagle township of this county.”

Your inquiry refers only to expenses mentioned in section 5052, G. C, and 1
shall confine my opinion to such expenses of elections as is included within its
terms, which are as follows:

“All expenses of printing and distributing ballots, cards of explanation
to officers of the election and voters, blanks and other proper and neces-
sary expenses of any general or special election, including compensation of
precinct election officers, shall be paid from the county treasury, as other
county expenses.”

The language of this section is unequivocal and expressly includes both the
general and special elections, so that in the absence of a special provision to the
contrary, all the expenses therein enumerated will be governed by its provisions
and therefore be payable from the county treasury.

The act of April 15, 1902 (95 O. L., 88), sections 6127 to 6130, G. C, governs
elections in municipalities upon the question of prohibiting the sale of intoxicating
liquors therein, and no provision is there made for the payment of the expenses of
such election, nor is there elsewhere found any provision for the payment of
such election expenses other than the general statute above quoted, requiring the
same. to be paid out of the county treasury.

I am, therefore, of the opinion that all the expenses of the municipal local
option election, coming within the terms of 5052, G. C., must be paid out of the
county treasury, and that they may not thereafter be charged back against the
municipality. Nor, is there found any special provision for the payment of the
expenses of elections held in townships upon the question of bond issues, other
than found in section 5052, G..C.

As suggested by you, section 5053, G. C,, is as follows:

“In November elections held in odd numbered years, such compensa-
tion and expenses shall be a charge against the township, city, village or
political division in which such election was held, and the amount so paid
by the county shall be retained by the county auditor from funds due such
township, city, village or political division at the time of making the semi-
annual distribution of taxes. The amount of such expenses shall be ascer-
tained and apportioned by the deputy state supervisors to the several political
divisions and certified to the county auditor. In municipalities situated in
two or more counties, the proportion of expense charged to each of such
counties shall be ascertained and apportioned by the clerk or auditor of the
municipality and certified by him to the several cotinty auditors.” ’

The operation of this section is by its terms expressly confined to the expenses
enumerated in section 5052, G. C., and to “November elections held in odd numbered
years.” It is significant that the legislature in the enactment of that part of section
14 of the act of April 8, 1908 (99 O. L., 84), amending the enactment of May 15,
1894 (91 O. L., 243) which was carried into and is now section 5053, G. C.,
expressly restricted its application to “November elections held in odd numbered
years,” when it is considered that the statute previous to such amendment (91
0. L., 243) required the charging back of all election expenses except for November
elections.
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It then appearing that there is no provision for the payment of the same
otherwise, the expenses of elections for township.bond issues are therefore
governed by the general provisions of section 5052 as above quoted, and are not,
in my opinion, chargeable to the township in which they are held, except that in
case of an election for the issue of bonds for a township road district, as provided
in sections 7033 to 7042, G. C., inclusive, the expense of the ballots for such
election shall be paid by the township according to the provisions of section 7039
G. C, as follows:

“¥ & * The deputy state supervisors of elections shall cause to
be prepared and furnished, at the expense of the township, ballots for the
election, on which shall appear the words ‘road improvement bonds—yes,’
‘road improvement bonds—mno.’” '

Very truly yours,
Epwarp C. TURNER,
Attorney General.

83.

COUNTY LIQUOR LICENSE BOARD HAS NO AUTHORITY TO COLLECT
ANY FEE OTHER THAN FIFTY DOLLARS WHERE LICENSEE SELLS
OR TRANSFERS HIS BUSINESS TO ANOTHER AND THEN JOINS
IN AN APPLICATION WITH ANOTHER ’

Where a licensee under the state liquor license act desires to sell or transfer his
business to another and joins in an application with the latter-under section 1261-50
G. C., there is no authority for the collection of any fee other than the fee of $50.00
provided for by said section.

CoruMmaus, OHio, February 12, 1915.

How. A. V. DonaAHEY, Auditor of State, Columbus, Ohio.
Dear Sir:—I have yours dated February 4, 1915, as follows:

Section 26 of the state liquor licensing act (O. L. vol. 103, p. 226) pro-
vides a fee of $5.00 for each application. Section 35 of the same act, p.
230, provides that a dealer who desires to transfer his business to another
person who is properly qualified, shall make joint application with such
person for the transfer of said license.

“Query. Has the state board any legal authority to direct the local
boards to charge a fee of $10.00 for said joint application to transfer a
license?”

The sections of the state liquor licensing act, (103 O. L., 216), to which you
refer, are, insofar as applicable to your question, as follows:

Section 1261-41 (section 26) :

“Application for license in proper form shall, upon their filing, be
marked ‘filed’ by the secretary of the board, with the date of filing endorsed
thereon, and the applicant or applicants shall thereupon be given a receipt for
said application.
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“Every applicant shall pay to the county board, upon the filing of the
application, the sum of five dollars, which amount shall be immediately
transmitted to the state board.”

Section 1261-50, G. C. (section 35):

“Upon the application of any licensee who desires to sell or transfer
his business to another, joined with the application of the latter, and upon
the payment of a fee of fifty dollars the county licensing board shall,
unless the proposed purchaser or transferee shall not have the qualifica-
tions required by law of a licensee, endorse upon the license certificate of
the original applicant the words: ‘Transferred to—inserting the name of
the transferee with the date; and the person to whom the said license
is transferred shall hold the license for the remainder of the said license
year and shall have all the privileges and obligations of the original licensee
under the license. The said fee so paid to the county licensing board shall
be immediately transmitted to the secretary of the state board, in the
same manner as application fees heretofore provided for herein, together with
a report of the transfer thereof.

“The said transferee must, however, in the application for transfer,

. set forth all the facts required to be set forth by an original applicant.
The said transferee shall be in all respects qualified by law as is an original
applicant. * * *7”

In the act of April 18, 1913, (103 O. L., 216), in which the above quoted
sections were originally enacted, I find the term “applicant” used some fifty times
or more and in various and distinct relations.

“Applicant” as a generic term, includes within its meaning, in a general sense,
any person who makes for any purpose an application. On the contrary, it must
be conceded that the term may be properly used in a much restricted sense. So
upon an examination of the whole act referred to, I find this term used not
uniformly in any particular sense, but varied application and with distinctly dif-
fering significance. )

In different sections of this act, various subjects of application are treated,
and from this it must follow that there are different and distinct classes of ap-
plicants. For instance, there will be found throughout the act, numerous reference
to applicants for saloon license, applicants for original license, applicants for whole-~
sale license, applicants for removal, applicants for transfer, applicants for removal
and perhaps other classes of applicants.

Since, then, as above stated, this term may be properly used either in its
general sense and including all classes of applicants, or in a restricted or limited
sense, referring only to a particular class of applicants, to determine its meaning in
any given instance will necessitate an examination of the relation in which it
is there used.

The scope and meaning of the term will, in such case, be governed by the
subject-matter thus being treated: If the sole subject-matter treated in a particular
case is found to be the granting of a license, or what is by the act itself distinguished
as an “original license,” it seems incontrovertible that the term “applicant” would
there include within its scope only applicants for such “original license.” If the
sole subject-matter treated be a removal, it would not be argued that the term
“applicant” used in relation thereto, had any meaning other than applicants for
removal, and the same rule would apply to every other subject-matter treated
within the act relative to which an application might be properly made.
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Coming now to an examination of section 1261-41, G. C, (section 26 of the
license law) and an application of this rule or principle, it will be found that the
sole subject-matter there treated is “applications for license;” that it to say,
“original licenses” as elsewhere distinguished in the act (sections 35, 32 and 37).
It then follows that the phrase “every applicant” as used in this section, includes
within its meaning only every applicant for license as distinguished from applicants
for removal or transfer, or such other applicants as may be referred to elsewhere
within the act.

Not only is the absence of a provision in section 1261-50, G. C. (section 35
license law) that the fee therein required shall be in addition to other fees, of
significance, but that a fee is therein required to be paid which is far in excess
of that otherwise required, carries with it much force.

I am, therefore, for the reasons heretofore stated, of the opinion that the county
license boards may not require the payment of $10.00 as stated by you, in addition
to the fee of $50.00 required by section 6150, G. C., for the transfer of license.

Respectfully,
Epwarp C. TURNER,
Attorney General,

84.

AMENDMENT TO ARTICLES OF INCORPORATION~THE REPUBLIC
CASUALTY COMPANY.

Amendment to articles of incorporation of The Republic Casualty Company
approved.

CoLumsus, OHIo, February 13, 1915,

Hon. CHARLEs Q. HiLDEBRANT, Secretary of State, Columbus, Ohio.

DEear Sir:—I have your letter of February 1lth, transmitting to me for my
examination and approval the certificate of amendment of the articles of incorpora-
tion of The Republic Casualty Company. The amendment of the company’s articles
of incorporation consists of the insertion of the following language in the third
paragraph:

“guaranteeing the fidelity of persons holding places of public or private
trust, who are required to, or, in their trust capacity do receive, hold,
control, disburse public or private moneys or property; guaranteeing the
performance of contracts other than insurance policies; and execute and
guaranteeing bonds and undertakings required or permitted in all actions or
proceedings, or by law allowed ;”

The inserted language is copied verbatim from paragraph 2 of section 9510
of the General Code. .

I am of the opinion that The Republic Casualty Company has authority under
this section to so amend its articles of incorporation.” I am therefore returning to
you the certificate of amendment with my certificate of approval written thereon.

Respectfully,
Epwarp C. TURNER,
Attorney General,



ATTORNEY GENERAL. 143

85.

JUVENILE COURT--—JURISDICTION TO PROSECUTE SCHOOL TEACHER
FOR PUNISHING CHILD.

The jurisdiction of the juvenile court to prosecute an adult must be predicated
on delinquency, dependency or neglect of minor under eighteen years of age.

CoLumsus, OHI0, February 13, 1915.

Hon. Earu K. SoLETHER, Prosecuting Attorney, Wood County, Bowling Green,
Obhio.
" Dear SIr:—Permit me to acknowledge receipt of your letter of February 6,
which is as follows:

“In this county the probate judge has been designated as the juvenile
court under section 1639 as amended in 103 O. L., 868, and I would like
to have your opinion as to whether or not this juvenile court has juris-
diction to try a school teacher for the offense of cruelly whipping a pupil
of the age of thirteen years.

“Section 1642 as amended in 103 O. L., 869, gives the general jurisdic-
tion of the juvenile court, and section 1654 as amended in 103 O. L., 873,
provides the penalty. You will note that section 1642 as amended says

" that such courts shall have jurisdiction to try and determine any charge
or prosecution against any person, persons, corporation or their agents, for
the committing of any misdemeanor involving the care, protection, education
or comfort of any such minor under the age of eighteen years.

“Would the juvenile court have jurisdiction under this section to try
a person charged with abusing a child?”

In connection with the consideration of your inquiry as to whether or not the
juvenile court has jurisdiction to try a school teacher for the offense of cruelly
whipping a pupil thirteen years of age, you refer to sections 1642 and 1654 of the
General Code as amended in 103 O. L., pages 869 and 873. Section 1642 as amended
is as follows:

“Such courts of common pleas, probate courts, insolvency courts, and
superior courts within the provisions of this chapter shall have jurisdiction
over and with respect to delinquent, neglected and dependent minors, under
the age of eighteen years, not inmates of a state institution, or any institu-
_tion incorporated under the laws of the state for the care and correction
of delinquent, neglected and dependent children and their parents, guardians
or any person, persons, corporation, or agent of a corporation, responsible
for, or guilty of causing, encouraging, aiding, abetting or contributing
toward the delinquency, neglect or dependency of such minor, and such
courts shall have jurisdiction to hear and determine any charge or prosecu-
tion against any person, persons, corporations, or their agents, for the
commission of any misdemeanor involving the care, protection, education or
comfort of any such minor under the age of eighteen years.”

A perusal of the section quoted above at once discloses the purpose of the
juvenile court act as being specifically enacted “for the care and protection of
delinquent, neglected and dependent children” under the age of eighteen years, and
the jurisdiction conferred upon the juvenile court over parents, guardians or any
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person, persons, corporations or agents of a corporation, responsible for a guilty
of encouraging, aiding, abetting or contributing toward the delinquency, neglect or
dependency of such minor only attaches in the case of a minor under the age of
eighteen years whose status is that of delinquency, neglect or dependency as provided
in the juvenile act.

Section 1654 of the Juvenile court act, as amended on page 873, volume 103
Ohio Laws, is as follows:

“Whoever abuses a child or aids, abets, induces, causes, encourages or
contributes toward the dependency, neglect or delinquency, as herein defined,
of a minor under the age of eighteen years, or acts in a way tending to
cause delinquency in such minor, shall be fined not less than ten dollars,
nor more than one thousand dollars or imprisoned not less than ten days nor
more than one year, or both. Each day of such contribution to such de-
pendency, neglect or delinquency, shall be deemed a separate offense. If
in his judgment it is for the best interest of a delinquent minor, under the
age of eighteen years, the judge may impose a fine upon such delinquent not
exceeding ten dollars, and he may order such person to stand committed
until fine and costs are paid.”

A reading of section 1654 and construing the same in connection with section
1642, quoted above, together with the general purpose of the juvenile court act,
leads to but one conclusion, and that is, the necessity of a pre-existing condition of
dependency, delinquency or neglect on the part of a minor child under the age of
eighteen years or some condition tending to cause delinquency in such minor before
prosecution may be had of an adult in juvenile court. (See the case of State v.
Hugh Hawkins, Licking County Juvenile Court March term, 1910, reported in 56
weekly law bulletin, page 166.)

It is my opinion, therefore, that unless the child referred to in your communica-
tion was a ward of the juvenile court by reason of its being a dependent, delinquent
or neglected child, as comprehended in the juvenile court act, that the juvenile court

- would be without jurisdiction to prosecute a school teacher for the whipping of a
child thirteen years of age. Respectfully,
Epwarp C. TURNER,
Attorney General.

86.

ORDINANCE DIRECTING CITY AUDITOR TO PUBLISH ALL LEGAL
ADVERTISING APPLIES TO THE PUBLICATION OF ORDINANCES,
RESOLUTIONS AND NOTICES OF BOND SALE, BUT SUCH ORDI-
NANCE DOES NOT APPLY TO PUBLICATION OF NOTICES FOR
BIDS IN DEPARTMENT OF PUBLIC SERVICE.

A city ordinance directing the city auditor to publish all legal advertising of
the city in two certain newspapers does not apply to the publication of notices for
bids in the department of public service; but it does apply and govern the publica-
tion of ordinances and resolutions of the council, and notices of bond sales.

CoLumsus, OHIO, February 13, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—On January 25, 1915, I received a letter from you requesting my
opinion upon the following question:
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“The council of the city of Hamilton has directed the city auditor
to place the legal advertisements which require publication in the ‘Journal’
and the ‘Hamilton Socialist,” two newspapers designated by council for legal
publications of the city.

“Does this ordinance govern the municipal officers in the placing
of the following advertisements, viz.: the ordinances and resolutions of
council, the notice of bond sales, and the notice for bids by the director
of service?”

This question involves the distribution of the powers of municipal government.
There is no statute expressly authorizing council to choose the mediums of publica-
tion, required by law, to be made in newspapers. Nor, except in one of the three
cases named by you, is there any provision of law committing authority in the
premises to any executive officer. The case I have in mind is that of the publica-
tion of the notice for bids by the director of public service. The statute involved
here is section 4328, General Code. It provides as follows:

“* * % When so authorized and directed, the director of public
service shall make a written contract with the lowest and best bidder after
advertisement for not less than two nor more than four consecutive
weeks in a newspaper of general circulation within the city.”

I am clearly of the opinion that the duty to advertise, which exists under this
section, is imposed upon the director of public service. Whether publication is
limited to that provided in this section, or whether, under section 4329, council has
the power to authorize and require additional publication of notices of this character,
and to stipulate that such publication shall be made, for example, in two news-
papers of opposite politics ; and whether or not, finally, council might lawfully direct
in, what newspapers advertisements for bids in the department of public service
should be published, I am of the opinion that the legislation of council may not
impose the duty to advertise such notices upon any city official other than the
director of public service. Inasmuch as you state that the ordinance of the city of
Hamilton, in question, directs the city auditor to publish all legal notices in certain
designated newspapers, it follows that the same does not apply to or govern the
director of public service in advertising for bids for work in his department.

You do not submit a copy of the ordinance to me and, should it appear that
specific duties are therein expressly imposed upon the director of public service,
a question would be raised which is not herein determined.

The statutes being silent with respect to the execution of the duty to advertise
ordinances, resolutions and notices of bond sales, and both the passage of ordinances
and the issuance of bonds being, of course, actions which council alone can take,
consideration of section 4211, General Code, is invoked, it provides that:

“The powers of council shall be legislative only, and it shall perform
no administrative duties whatever and it shall neither appoint nor confirm
any officer or employe in the city government except those of its own body,
except as is otherwise provided in this title. All contracts requiring the
authority of council for their execution shall be entered into and con-
ducted to performance by the board or officers having charge of the
matters to which they relate, and after authority to make such contracts has
been given and the necessary appropriation made, council shall take no
further action thereon.”
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In McCormick v. Niles, 81 O. S. 246, it was held, under this section, in the
language of the syllabus:

“Where the statute has not prescribed the person who shall execute such
a contract (for the publication of legal notices) in behalf of a municipal
corporation, it is consistent with section 1536-653, Revised Statutes, (which
prescribed the duties of the clerk of council) for the council, by ordinance
or resolution, to authorize the clerk thereof to execute such contract ac-
cording to the directions of the council.”

In the opinion per Price, J., is found the following:

“It would seem that the council may authorize, by resolution or ordi-
nante, the board or department of public service to contract for the public
printing, and we see no valid objection to giving the clerk of council
authority to make such contract. Council appears to be the source of
authority to contract, and it is the authority to make the necessary
appropriations, * * ¥

While the language of the opinion is, perhaps, in the nature of a dictum and
lacks positiveness, it suggests what I believe to be the only rule which can be
followed in the premises, viz.: the council not haying authority to execute con-
tracts, but only to authorize them, and the execution of the given contracts not
being provided for by law, the council may, by its own legislation, select the
municipal agency or officer who shall execute the contract; and to the extent that it
may select such an agency, it may determine what degree of discretion will be lodged
therein.

On the last point see also Akron vs. Dobson, 81 O. S,, 66 at page 77.

I am of the opinion, therefore, that council has the power to pass an ordinance
such as is described by you, and thereby to impose upon the city auditor the ad-
ditional duty of making contracts for the legal publication of ordinances, resolu-
tions and notices of bond sales; and at the same time to direct that the auditor
shall cause such publication to be made in certain designated newspapers.

: Respectfully,
Epwarp C. TURNER,
Attorney General.

87.

LAND TITLE REGISTRATION—TORRENS LAND ACT—PROCEDURE
WHERE LAND IS SOLD BY SHERIFF.

Where registered land is sold by the sheriff, under order of the court, there
should be filed whth the recorder a certificate that the terms of the sale have been
complied with; a certified copy of the order of sale, return thereof and con-
firmation, before the transfer of the property; registration of title and new cer-
tificates issued under the provisions of section 8752-52, G. C., 103 O. L., 944. '

CoLumsus, OHio, February 13, 1915,

To the Bureau of Inspection and Supervision of Public Offices, Department of
Auditor of State, Columbus, Ohio.
GENTLEMEN :—Permit me to acknowledge receipt of your favor of February
10th, with which you submitted an inquiry from Mr. E. C. Rush, recorder of Mt.
Vernon, Ohio, which is as follows:
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“In section 62 of the registration act, will you please explain what is
meant by ‘on file with recorder a certificate of the officer that the terms
of the sale have been complied with and a certified copy of the order of sale
and return thereof and confirmation * * * shall be entitled to have the
property transferred.’

“All papers have been filed in the recorder’s office from the clerk and
the sheriff has sold the property and given to the purchaser a deed for
the same. [s that all that is necessary for having the transfer made or
does the quotation above need to be complied with?”

You also attach a copy of your letter of February 6 to Mr. Rush and his reply
of February 8, in which he states there is some doubt in his mind as to the
meaning of section 62 and asks for an opinion from this office.

Section 62 of the act entitled, “To provide for the settlement, registration,
transfer and assurance of land titles and to simplify and facilitate transactions
in real estate,” is as follows: :

“Whenever registered land shall be sold to satisfy any judgment decree
or order of the court, or the title is transferred or affected by a decree or
judgment of the court, the purchaser, or the person in whose favor such
decree was rendered, on filing with the recorder a certificate of the
officer that the terms of sale have been complied with and a certified copy
of the order of sale and return thereof and confirmation, or a certified
copy of the decree of the court transferring or affecting the title, as the
case may be, shall be entitled to have the property transferred to him and
his title registered accordingly and a new certificate of title issued therefor.”

Answering the question propounded by Mr. Rush, it is my opinion that in a case
wherein registered land is sold by the sheriff under an order of the court that,
in accordance with the provisions of section 8752-62 of the General Code (103
O. L., 944), there should be (before the purchaser shall be entitled to have the
property transferred to him and his title registered accordingly and a new certificate
of title issued therefor), filed with the recorder a certificate from the sheriff
to the effect that the terms of the sale have been complied with a certified copy of
the order of sale and return thereof and confirmation. In other words, the in-
structions contained in section 62 heretofore referred to should be complied with
strictly.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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88.

ALLOWANCE IN PLACE OF FEES IN MISDEMEANOR CASES CANNOT
BE MADE BY COUNTY COMMISSIONERS TO A MAYOR OR JUSTICE
OF THE PEACE, UNLESS DEFENDANT IS CONVICTED AND PROVES
INSOLVENT.

No allowance in place of fees can be made in misdemeanorscases by the county
commuiissioners to a justice of the peace or other officer under section 3019, G. C.,
unless the defendant is tonvicted and proves insolvent.

CorumBus, OHio, February 15, 1915.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I am directing to you my opinion upon a question raised by Hon.
D. Finley Mills, prosecuting attorney of Shelby county, in a communication to me
dated February 11, 1915. Mr. Mills’ question is as follows:

“Where a person is charged with having committed a misdemeanor and
the charge is brought before a justice of the peace or mayor, and on
preliminary hearing before the jiistice of the peace or mayor, the de-
fendant is bound over to common pleas court to await the action of the next
grand jury, and the grand jury returns no indictment against the defendant,
or having returned an indictment against him,_he is acquitted upon the trial
of the case. Can the costs created in the mayor’s court or the court of the
justice of the peace be paid out of the $100 allowance made to respective
officers by the county commissioners?”

The language of section 3019 of the General Code which governs this matter
is so clear and unambiguous as to leave little doubt as to the intent of the
legislature. The section in question reads as follows:

“In felonies wherein the state fails, and in misdemeanors wherein the
defendant proves insolvent, the county commissioners at any regular session,
may make an allowance to any such officers in place of fees, but in any year
the aggregate allowance to such officer shall not exceed the fees legally

- taxed to him in such causes, nor in any year shall the aggregate amount
allowed an officer exceed one hundred dollars.”

Under the provisions of this section, no allowance can be made to the officers in
misdemeanor cases, unless the defendant “proves” insolvent. Tt may be a matter
of common knowledge that a defendant is insolvent and that a judgment against
him for fine and costs would be worthless, but within the meaning of the statute
it could hardly be said that a defendant has been proven insolvent until there has
been a conviction or a plea of guilty and until sentence has been passed and there
is a commitment for failure to pay the penalty assessed.

Answering specifically the question propounded by Mr. Mills, I am of the
opinion that where a person is charged with having committed a misdemeanor and
the charge is brought before a justice of the peace or mayor, and on preliminary
hearing before the justice of the peace or mayor the defendant is bound over to the
common pleas court to await the action of the next grand jury, and the grand
jury returns no indictment against the defendant, or having returned an indictment
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against him he is acquitted upon the trial of the case, an allowance in place of fees
cannot be made by the county commissioners to the mayor or justice of the peace
or to officer who served the warrant and other writs.
Respectiully,
Epwarp C. TURNER,
Attorney General,

89.

ENTIRE TEXT OF AN ORDINANCE NOT REQUIRED TO BE PRINTED
UPON BALLOT WHEN ORDINANXNCE IS REFERRED TO ELECTORS—
SUFFICIENT IF IT PERMITS AN AFFIRMATIVE OR NEGATIVE
VOTE.

Under the municipal initiative and referendum law, it is not required that the
full text of an ordinance be printed upon the ballot, but it is necessary that the title
_of the ordinance be so placed upon the ballot as to permit an affirmative or negative
vote thereon.

Corumsus, OHIo, February 16, 1915,

How~. H. W. Houston, Prosecuting Attorney, Urbana, Ohio.
DeAr Sir:—In your letter of February 3, 1915, you submit for an opinion the
following :

“l. Under the municipal initiative and referendum law, is it necessary
to print on the ballots the entire text of an ordinance passed by council and
referred to the electors at a special election?

“2. Is any special form of ballot required, so long as the question is
intelligibly and plainly set forth?”

Your questions involve a consideration of the provisions of the constitution and
statutes, as follows:

“Article II, section 1 f. The initiative and referendum powers are
hereby reserved to the people of each municipality on all questions which
such municipalities may now or hereafter be authorized by law to control by
legislative action; such powers shall be exercised in the manner now or
hereafter provided by law.

“Article IT, section 1 g. * * * Unless otherwise provided by law, the
secretary of state shall cause to be placed upon the ballots, the title of any
such law, or proposed law, or proposed amendment to the constitution,
to be submitted. He shall also cause the ballots so to be printed as to
permit "an affirmative or negative vote upon each law. * * % x * =
The foregoing provisions of this section shall be self-executing, except as
herein otherwise provided.”

General Code, 5018-1, 103 O. L., 831, provides:
“The secretary of state, at least thirty days before any election at which

any proposed amendment to the constitution or proposed law is to be sub-
mitted to the people, shall cause to be printed in pamphlet form a copy
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of the title and text of each measure to be submitted, with the form in
which the ballot title thereof will be printed on the official ballot. Such
pamphlet shall also contain an explanation of any proposed measure, not
exceeding a total of three hundred words for each, to be filed as here-
inafter provided.”

General Code, 5018-7, 103 O. L., 832, provides in part:

“In all municipal corporations which have not or may not provide by
ordinance or charter for the manner of exercising the initiative and
-referendum powers reserved by the constitution to the people thereof, as
to their municipal legislation, the duties required of the secretary of state
by this act, as to state legislation, shall be performed as to such municipal
legislation by the clerk of the municipality; * * * * * % * %2

Authorizing referendum of municipal ordinances at a special election, G. C,
4227-5, reads:

“Whenever twenty per cent. of the electors of any municipality file a
petition with the city auditor if it be a city, or village clerk if it be a
village, proposing or against an ordinance or other measure, requesting in
the petition that the ordinance or measure be submitted to the electors of
the municipality at a special election, the auditor or village clerk, after
ten days, shall certify the same to the board of deputy state supervisors
of elections who shall submit the same at a special election to be held on
the fifth Tuesday after the petition is filed. The petition shall not be
submitted at a special election if a regular or general election will occur
not later than ninety days after the petition is filed, but shall be submitted
at the regular or general election.”

By the above provisions of article II, section 1-g, and G. C., 5018-1, the duty
is clearly imposed upon the secretary of state in the submission of any constitutional
amendment or law, to “place upon the ballots the title of any such law” and
“cause the ballots to be so printed as to permit an affirmative or negative vote upon
each law;” and cause to be printed in pamphlet form a copy of the title and text
of each measure to be submitted “with the form in which the ballot title thereof
will be printed on the official ballot.”

By no other officer or authority is it provided that the form of the ballot in such
case shall be determined, and it is to my mind an authority necessarily essential to the
performance of the duties thus imposed upon the secretary of state, to prescribe
the form of ballot in such case to conform to the provisions of the constitution
and statutes here referred to.

It is a well established principle of law that public officers have such implied
powers as are necessarily essential to the performance of such dutles as are
specifically imposed upon them by law.

Section 5018-8, G. C, 103 O. L., page 833, is as follows:

“The provisions of this act shall apply in every municipality in all
matters concerning the operation of the initiative and referendum in its
municipal legislation, unless otherwise provided for by the legislative
authority of the municipality, and shall likewise apply insofar as possible in
every county in all matters concerning the operation of the initiative and
referendum; provided, that the printing and distribution of the pamphlet
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of measures and the sample ballot of measures therewith shall not be
dispensed with in any municipality or county. The printing and binding
of measures in municipal legislation and county matters shall be paid by
the municipality or county in like manner as payment is provided for by
the state as to state legislation, and said printing shall be done in the
same manner that other municipal or county printing is done; distribution
of such pamphlets shall be made to every voter im the municipality or
county, so far as possible, by the clerk of such municipality or county
commissioner, as the case may be, either by mail or carrier, not less than
ten days before the election at which the measures are to be voted upon.”

From this section it will be observed that the provisions of sections 50184,
5018-5 and 5018-6, G. C., enacted in 103 O. L., page 832, are made applicable to
the municipal elections in initiative and referendum matters.

By virtue of the provisions of section 5018-7, G. C., the duties of the secretary
of state, above referred to, are imposed upon the clerk of the municipality in case
of a referendum upon a municipal ordinance, and he is accordingly required to
place upon the ballot the title of an ordinance, referred in such form as to permit
an affirmative or negative vote thereon in the manner prescribed for marking ballots
by section 5069, G. C., requiring all marks upon the ballot to be made with black lead
pencil. It therefore follows, that it is not necessary that the entire text of such
ordinance be printed upon the ballot. On the contrary, while the specific form of
ballot is nowhere in the statute prescribed in every detail, it is required that the
title of each ordinance submitted under municipal initiative or referendum be so
printed upon the ballot as to permit an affirmative or negative vote thereon.

Respectfully,
Epwarp C. TURNER,
' Attorney General.

90.

SUPERINTENDENT OF BANKS MAY TESTIFY AS TO FACTS LEARNED
FROM EXAMINATION OF A BANK WHICH HAS BEEN IN LIQUIDA-
TION.

The superintendent of banks, a deputy or an examiner may testify in a court
of competent jurisdiction relative to facts learned from an examingtion of a
bank which has since become solvent and is not in the process of liquidation.

CorLumsus, OHI0, February 16, 1915,

Hon. Harry T. Hair, Superintendent of Bonks, Columbus, QOhio.

DEear Sir:—I have your letter of February 10, 1915, requesting my advice as
follows:

“I have a request from Mr. A. M. Lewis, representing the plaintiff
in the case of Homer Brooks and others in the defunct Albany State
Bank, asking that we have our Mr. Walters go to Athens and testify in
this case. We thought perhaps this would be in contravention of section
12898, R. S. We would like to have your advice in the premises and would
appreciate any suggestion you might have to make.

“Copy of the pleadings and letter from Mr. Lewis herewith enclosed.”
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The copy of the pleadings referred to and enclosed in your letter discloses an
"action brought by Homer C. Brooks for himself and other depositors of the defunct
Albany State Bank against Frank E. Baxter, former superintendent of banks, and
his bondsmen for damages suffered by the said depositors to the amount of their
respective unpaid deposits and occasioned by the negllgence of the said Baxter,
as supermtendent of banks, in issuing his certificate authorizing said bank to com-
mence business knowing that fifty per cent. of its capital stock had not been paid in,
and for permitting it to continue 1ts banking business after it was known by him to
be insolvent.

Section 12898 of the General Code is as follows:

“Whoever, being the superintendent of banks, a deputy assistant, clerk
in his employ or an examiner, fails to keep secret the facts and informa-
tion obtained in the course of an examination, except when the public duty of
such officer requires him to report upon or take official action regarding the
affairs of the corporation, company, society or association so examined, or
wilfully makes a false official report as to the condition of such corpora-
tion, company, society or association, shall be fined not more than five
hundred dollars or imprisoned in the penitentiary not less than one year
nor more than five years, or both. Nothing in this section shall prevent
the proper exchange of certain valuable information relating to banks
and the business thereof, with the representatives of the banking depart-
ments of other states, or with the national bank authorities.”

The reason for this legislative enactment forbidding the superintendent of
banks and bank examiners to reveal facts and information contained in their report
of the examination of banks was clearly for the protection of the bank and its
business as a going concern. The Albany State Bank was declared insolvent prior
to the institution of this suit and its liquidation is now practically completed, there-
fore, the reason of the rule of the statute is removed, and it is inconceivable that
a bank which has been closed and practically liquidated would receive any injury
by a public revelation of its business secrets.

I am also informed that the testimony which is desired in the trial of this
case was heretofore given in the case of the State of Ohiov. C. B. Bowers, tried in the
court of common pleas of Athens county, and this testimony was furnished by
your department. Since this information is a matter of public record the reason
of the statutory rule is again removed.

Without going into the question of whether or not you, as superintendent
of banks, or your examiners may, lawfully be required to testify in a court of
competent jurisdiction relative to facts and information obtained in the course
of an examination of a bank, I am of the opinion, under the facts stated above,
that it would be proper for Mr. Walters to furnish testimony in the case pending
in Athens county. Whether or not he should go to Athens and there give his
testimony, or require them to take his deposition at your office or wherever they
succeed in securing service on him of a subpoena, is purely a matter of policy
for you, as superintendent of banks, to determine.

If Mr. Walters goes to Athens to testify, I suggest for his protection that he
call the court’s attention to the provisions of section 12898 and ask instructions
before testifying to any facts or information which have been obtained by the state
banking department in the course of its examination of any bank.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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91.

TAXES COLLECTED BY JUVENILE COURT UNDER THE MOTHERS
PENSION ACT ARE NOT AVAILABLE UNTIL APPROPRIATED FOR
THAT SPECIFIC PURPOSE AT THE ENSUING FISCAL HALF YEAR.

Under the mothers pension act, taxes collected under a levy in pursuance of
section 1683-9, G. C., are not available for the requirements of the juvenile court,
until appropriated for that specific purposc at the beginning of the fiscal half year
next after their collection. :

CoLumBus, OHIo, February 16, 1915.

Hown. C. H. Curtiss, Prosecuting Attorney, Ravenna, Ohio.
DeAr Sir:—I have your letter of January 29th, requesting my written opinion
upon the following proposition:

“In relation to the availablity of mother’s pension.

“The county commissioners of this county made no transfer of funds
for the purpose of paying awards under mother’s pension act as authorized
by them to do under section 1683-10 as passed in 1914, found in Session
Laws 104, page 193.

“A levy was made, however, as directed by section 1683-9, found in
Ohio Laws 103, page 879, the first half of which levy has been collected
under the December collection. Are these funds available for the payment
of proper awards at this time, or must the awards by the probate court
commence on and after March 1, 1915?”

Section 1683-10, 104 O. L. page 199, as enacted in 1914, provides:

“For the purpose of providing a sum which will meet the require-
ments of the juvenile court until the proceeds of the tax required to be
levied under the provisions of section 1683-9 of the General Code, shall
become available, any board of county commissioners may transfer from
any surplus moneys in the county treasury to the credit of any fund therein
to a fund for the use of the juvenile court under the provisions of sections:
1683-2 to 1683-9, inclusive, of the General Code, the creation of which for
such purpose is hereby authorized. The moneys so transferred shall be
paid as provided in section 1683-9 of the General Code, upon the order of
the juvenile judge, under allowances made either before or after this
act shall become effective.”

This bill was passed as an emergency act. The purpose of the foregoing section
was to supplement the act of 1913, 103 O. L., 879 (mothers’ pension act), and to
enable the county commissioners to provide necessary money to meet the re-
quirements of the juvenile court under said act until the proceeds of the tax
therein authorized to be levied, shall become available.

You state, however, that no such transfer of funds was in fact made. It
follows, therefore, that no funds are available for such purpose until appropriation
has been made thercfor from the proceeds of taxes collected under the pro-
visions of section 16839, G. C.-

Section 1683-9 provides:
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“It is hereby made the duty of the county commissioners to provide
out of the money in the county treasury such sum each year thereafter as
will meet the requirements of the court in these proceedings. To provide
the same they shall levy a tax not to exceed one-tenth of a mill on the
dollar valuation of the taxable property of the county. Such levy shall be
subject to all the limitations provided by law upon the aggregate amount,
rate, maximum rate and combined maximum rate of taxation. The county
auditor shall issue a warrant upon the county treasurer for the payment of
such allowance as may be ordered by the juvenile judge.”

Section 5649-3d, General Code, provides:

“At the beginning of each fiscal half year, the various boards mentioned
in section 5649-3a of this act shall make appropriations for each of the
several objects for which money has to be provided, from the moneys
known to be in the treasury from the collection of taxes and all other
sources of revenue, and all expenditures within the following six months
shall be made from and within such appropriations and balances thereof, but
no appropriation shall be made for any purpose not set forth in the annual
budget nor for a greater amount for such purpose than the total amount
fixed by the budget commissioners, exclusive of receipts and balances.”

You state that “a levy was made as directed by section 1683-9 (103 O. L., 879),
that the first half of such levy has been collected under the December col-

on »”»

The next semi-annual settlement between the auditor and the treasurer, to wit:
February settlement, will determine the amount of moneys in the treasury,
ifrom which appropriations may be made for the requirements of the juvenile court

under the mothers’ pension act so-called.

At the beginning of the ensuing fiscal half year, to wit: March 1st, the com-

missioners are directed by section 5649-3d to

and

the

“make appropriations for each of the special objects for which money
has to be provided from moneys known to be in the treasury,”

it is further provided that

“all expenditures within the following six months shall be made from and
within such appropriations.”

It is my opinion that the funds levied and collected under authority of section
1683-9 aforesaid, are not available for requirements of the juvenile court under
mothers’ pension act until appropriated -for that specific purpose, and that this
appropriation must be made at the beginning of the ensuing fiscal half year, to wit,

March 1, 1915.

Respectiully,
Epwarp C. TURNER,
Attorney General.
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92.

FEES OF MAGISTRATE—ENTERING JUDGMENT—JUDGMENT ON
DOCKET WHERE DEFENDANT WAIVES EXAMINATION IN LOWER
COURT AND CONSENTS TO BE BOUND OVER.

A magistrate is entilled under section 1746, G. C., to forty cents for entering
judgment and fifteen cents for judgiment on docket in @ case where defendant waives
examination and consents to be bound over to higher court.

Corumsus, OHIo, February 17, 1915,

The Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of January 21, 1915, you submit for my opinion the
following question:

“Is a magistrate, under section 1746, General Code, entitled to forty
cents for entering judgment, and a fee of fifteen cents for judgment on
docket in a case where the defendant waives examination and consents to
being bound over to a higher court?”

Section 1746, General Codé, to which you refer provides:

“Except as otherwise provided, justices of the peace, for the services
named when rendered, may receive the following fees: * * *

“Entering judgment, forty cents; * * * Judgment on docket,
fifteen cents; * * *”

When a defendant in a criminal case waives examination and consents to be
hound over to a higher court it is necessary that a justice of the peace order him
to enter into a recognizance that he will appear either forthwith before such court
or at the first day of the next term of court and having done so his jurisdiction
of the matter ends. His order however is a determination by him of the matter
before him and in my opinion is within the definition of the term “judgment as
used in the above provisions of section 1746.” Respectfully,

Epwarp C. TURNER,
Attorney General.

93.

PREMIUM ON BOND GIVEN BY OHIO NATIONAL GUARD OFFICER,
DESIGNATED AS DISBURSING OFFICER FOR THE UNITED STATES,
CAN BE PAID OUT OF STATE MILITARY FUND.

Premium on official bond of Ohio national guard Officer, designated by the
governor to act as disbursing officer for the United States, may be paid out of
state military fund. :

Corumsus, OH10, February 18, 1915.

Hon. Benson W. HoucH, Adjutant General of Ohio, Columbus, Ohio.
Dear Sir:—I have the honor to reply to your communication of February 10,
1915, as follows:
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“TI have the honor to request an opinion of your department upon the
following matter:

“The custody of federal appropriation and funds issued by the federal
government to the states is given to a United States disbursing officer
designated by the governor of the state. Colonel William H. Duffy has
heen so designated by the governor of Ohio. He is required to give bond
to faithfully account for the safekeeping and payment of the public moneys
entrusted to him for disbursement, as provided by section 149, organized
militia regulations of the war department.

“In those regulations no provision is made for the expense in con-
nection with the furnishing of such bond, as appears in section 154, O. M.
R. The regulations of the Ohio national guard, paragraph 726, provide
in part that ‘the payment of the premium on surety company bonds is a
legitimate charge against the funds of the organization to which the officer
is assigned for duty” This regulation has been sustained by the courts,
as is shown by the opinion of the attorney general furnished this depart-
ment dated April 27, 1914, under the signature of Charles Follett, first
assistant attorney general.

“Colonel Duffy being a statutory appointive officer, namely, assistant
quartermaster general of Ohio, it is desired that this department be in-
formed whether his status in reference to being bonded is the same as an
officer of the Ohio national guard, or, in other words, whether the
premium on his bond as dishursing officer is a proper and legitimate charge
against the military fund.”

T am asked whether the premium on the bond of Colonel William H. Duffy,
who has been designated by the governor of Ohio as United States disbursing
officer for the Ohio national guard is payable from the funds appropriated for the
maintenance of the Ohio national guard.

It appears that by the act of congress, approved January 21, 1903, as amended
by antact of May 27, 1908, and April 21, 1910, 36 statutes, 329, section 14, it is
provided that: ’

“In states where certain requirements with respect to the national
guard of such state are complied with, that the secretary of war is_author-
ized to pay to the quartermaster general thereof, or to such officer of the
militia of said state as said governor may designate and appoint for the
purpose, so much of its allotment * * * 3s shall be necessary for the
payment, subsistence and transportation of such portion of said organized
militia as shall engage in actual field or camp service * * * and he
shall be required to give good and sufficient bonds to the United States in
such sums as the secretary of war may direct faithfully to account for
the safe-keeping and payment of public moneys so entrusted to him for
disbursement.”

Pursuant to the quoted provisions, it is provided by sections 150, 151, 152 and 153,
regulations of the war department for organized militia (1910, page 46) in
what manner such bonds shall be given. By a decision of the comptroller, under
date of November 4, 1903, it is held that the expense of bond premiums may not be
paid for from the fund appropriated by section 1661, R. S., as so amended.

The question then resolves itself to this: By congressional appropriation a large
sumn of money is made available to the national guard of the state of Ohio. As
a condition precedent to the receipt of such fund an officer of the Ohio national
guard must be designated as “disbursing officer” and he must give bond to the
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United States for the proper disbursement of the fund. The appropriation made
for maintenance is thereby relieved of a portion of the burden of the support of
the national guard and the state is thus relieved of a corresponding burden of
expenditure. While the advantage to the state as a proposition of economy is
instantly apparent, yet, nevertheless, it becomes still a question as to whether this
expenditure is proper from the fund appropriated for the maintenance of the Ohio
national guard. The court of appeals of the sixth.circuit has rendered an opinion
in the case, not yet reported, of Berry Brothers v. Eddy. The opinion not being
as yet in print, I here quote at length:

“2. This action is a test case brought for the purpose of obtaining a
judicial decision with respect to the right of an officer of the Ohio national
guard to pay a premium upon his official bond as such to a surety company
from public funds of the state under appropriations either for maintenance
of the Ohio national guard or for incidental expenses of militia companies,
as prescribed in section 5267, General Code.

“Section 3104, R. S., now section 5314 of the General Code, 83 O. L, 95
provides as follows:

“‘All officers, commissioned under this title, in whose hands is placed
public money or other public property, shall give bonds in the sum not to
exceed four thousand dollars for a company commander, and five thousand
dollars for a regimental quartermaster, and all other officers such sums
as the commander-in-chief, may direct, conditioned faithfully to account
for all public moneys and property which they may receive. The com-
mander-in-chief may at any time increase the sum so prescribed.’

“Section 3105, R. S., now section 5314, General Code, 94, O. L., 314,
provides as follows:

“ ‘Each person elected or appointed to have the custody of any funds of
a military organization, before receiving such fund, shall enter into bond in
twice the amount likely to be in his hands at any time, but not less than
five hundred dollars, with at least two good and sufficient sureties, to be
approved by the auditor of the proper county, payable to the state of Ohio
for the use of such organization, for the faithful discharge of his duties,
and the careful keeping and disbursement of such funds, as directed by
the council of administration of such organization.’

“Nowhere is there an express provision as to the source of the fund
from which payment for such honds shall be made.

“By 103, O. L., page 628, the following general appropriation is made:

“Maintenance, Ohio national guard o _________________ $290,000.00.

“100, O. L., 27, paragraph 4, provides as follows:

“ ‘Section 5265. The auditor of state shall credit to the “state military
fund” from the general revenues of the state a sum equal to ten cents for
each person who was a resident of the state, as shown by each last pre-
ceding federal census. Such fund shall be a continuous fund and available
only for the support of the organized militia. It shall not be diverted to
any other fund or used for any other purpose.

“‘Section 6255. The general assembly shall appropriate annually, and
divide into two funds, the amount authorized by the preceding section.
Such funds shall be respectfully known as the “state armory fund” and
“maintenance Ohio national guard fund.”’. '

“‘Section 5267. From the “maintenance Ohio national guard fund” the
adjutant general shall pay the per diem, transportation, subsistence and in-
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cidental expenses of militia companies, inspections and incidental expenses
of camp, including horse-hire, fuel, lumber, forage of -horses and medical
supplies’

“By the act of April 28, 1886, O. L., 95 98, it is provided :

““The national guard shall be governed by the military laws of the state,
the orders of the commander-in-chief and the code of regulations’

“The following section provides:

“The commander-in-chief shall be authorized to make and publish such
regulations as will increase the discipline and efficiency of the national
guard.’

“Under this authority such a military code has been established which
affirmatively provides among other things that a premium paid to a surety
company for official bonds of officers of the Ohio national guard is a proper
expenditure of that portion of the funds appropriated for maintenance of the
Ohio national guard.

“We are inclined to think that this provision is a valid one. ‘Mainte-
nance is defined to be the supply of necessaries and convenience.

“25 Cyc. 664,

“33 N. E. 183.

“19 L. R. A. 187, opinion page 193.

“See also Webster and Bouvier ‘maintenance.’

“Counsel for defendant in error gives as a definition of incidental ex-
penses of a military organization ‘anything not specifically excepted for
which there is a military necessity.’ )

“In any event we are clearly of the opinion that the giving of these
bonds to the state for its protection and the protection of the United States,
being required by law, and especially required of officers rendering a loyal
and patriotic service for which they receive no salary and to which they
devote a large portion of their time, the expense would be properly in-
cluded in the appropriations for the incidental expenses of military organiza-
tions, especially inasmuch as the military code governing such matters
has affirmatively declared such expenditures to be proper ones.

“It is stated in argument that these premiums have been constantly
paid throughout the national guard for a period of over fourteen years.
We would be unable to attach any significance to this fact were we not of
the opinion that they have been rightly so paid.

“The judgment of the court below is affirmed without penalty.”

The only differentiation between the case decided above and that passed on
with approval by the opinion of the attorney general, dated April 27, 1914, and
the subject-matter of this discussion is that, in the former case the question raised
was whether a bond premium given by a national guard officer to the state for its
protection might be paid for from the maintenance fund; and in the case covered
by the enquiry the question is as to whether a bond given to the United States
for the security of and a proper accounting for the public funds of the United States
placed at the disposal of the state for its military department might be so paid.
1 can see no difference in law or in principle between the cases. Clearly, under the
definition of maintenance above quoted, it would be properly payable, and T am of
the opinion that a payment out of such fund would be fully within the letter and
spirit of the law.

Respectfully,
. Epwarp C. TURNER,
Attorney General.
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%4,
BUREAU OF VITAL STATISTICS--)MAY DEMAND PAYMENT FOR
COPIES OF BIRTH AND DEATH CERTIFICATES.

The bureaw of vitat statistics may demand payment from other stale depari-
ments for certified copies of birth and death certificates issued to such other depar-
ments.

Corumsus, OHio, February 19, 1915,

Bureau of Vital Statistics, Deparment of Secretary of State, Columbus, Ohio.
GeNTLEMEN :—I have your letter of February 16, 1915, requesting my opinion as
follows:

“Kindly give me your opinion on the following question:

“‘May certified copies of birth and death certificates be issued by the
bureau of vital statistics, to other state departments for use in those de-
partments without the payment of the statutory fee as stipulated in section
231, G. C?

“The incident which has brought forth this question is this:

“On February 15, 1915, Mr. McKee, a claim investigator for the in-
dustrial commission of Ohio secured six certified copies of death certificates
for the use of the commission. All of the deceased were foreigners with
no dependents in this country. There were no persons therefore who could
be required to furnish the certified copies in prosecuting claims as de-
pendents.

“For these certified copies a statement was rendered to the industrial
commission of Ohio for the full amount of $3.00. This statement has
been returned with the following letter:

“Dr. A. C. Holland,

“State Registrar of Vital Statistics, Columbus, Ohio.

“Dear Doctor:—We are returning herewith your statement for $3.00
covering six certified copies of certificates of death secured from your de-
partment by one of our claims investigators.

“Inasmuch as the certificates in question are used in connection with the
activities of another state department, it is our opinion that no charge
should be made by your department for the certificates so furnished.

“Yours very truly,
“(Signed) H. H. Hamm.”

Section 231 of the General Code referred to in your letter, provides as follows:

“The state registrar shall furnish any applicant therefor a certified
copy of the record of a birth or death registered under provisions of this
chapter relating to vital statistics, for which he shall receive a fee of fifty
cents from the applicant. Such copy, when properly certified by the state
registrar to he a true copy thereof, shall be prima facia evidence in all
courts and places of the facts therein stated.

“For a search of the files and records when no certified copy is made,
the state registrar shall receive a fee of fifty cents from the applicant for
each hour or fractional hour of time of search: provided, that the United
States census bureau may obtain without cost to the state, transcripts of
births and deaths without payment of the fees herein prescribed.”
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I assume from your letter that Mr. McKee was authorized by the industrial
commission of Ohio to secure the six certified death certificates mentioned, and
without discussing the right or necessity of the industrial commission to secure
these certificates, I deem it sufficient to call your attention to section 280 of the
General Code, which is as follows:

“All service rendered and property transferred from one institution,
department, improvement, or public service industry, to another, shall be
paid for at its full value. No institution, department, improvement, or
public service industry, shall receive financial benefit from an appro-
priation made or fund created for the support of another. When an ap-
propriation account is closed, an unexpended balance shall revert to the
fund from which the appropriation was made.”

The furnishing of these death certificates was without doubt a “service” such
as is contemplated in the statutes and this “service” was furnished by one state
department to another. Therefore, I am of the opinion that the bureau of vital-
statistics is entitled to receive and may demand payment under section 231, G. C,
from other state departments for certified copies of births and death certificates
issued to such other departments by the bureau.

Respectfully,
Epwarp C. TURNER,
Attorney General.

95.

EMPLOYE OF RAILROAD COMPANY, WHO IS A MEMBER OF THE
GENERAL ASSEMBLY OF OHIO MAY BE ISSUED A PASS.

Railroad cowipany may issue pass to emplove who is a member of the general
assembly.

Corumsus, Onro, February 19, 1915.

Hown. Davio HeinseLMaN, Member House of Representatives, Columbus, Ohio.
Dear Sir:—I acknowledge the receipt of your letter of February 17th, in
which you request my opinion upon the following question:

“Will you please give me your opinion on the federal and state laws
in regard to railroad companies issuing passes to employes who are members
of the house and senate?”

Section 516, General Code of Ohio, provides in part as follows: -

“No railroad company, cwning or operating a railroad wholly or
partly within this state, shall directly or indirectly, issue or give a free
ticket, free pass, or free transportation for passengers, except to its em-
ployes and their families, its officers, agents, surgeons, physicians and at-
torneys at law; * * * Provided, that the term ‘employes’ as used in
this paragraph shall include furloughed, pensioned, and superannuated em-
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ployes, persons who have become disabled or infirm in the service of any
such common carrier, * * #* and ex-employes traveling for the purpose
of entering the service of any such common carrier; * * %%

Section 8563-5, United States Compiled Statutes, 1913, provides as follows:

“No common carrier subject to the provisions of this act shall after
January first, nineteen hundred and seven, directly or indirectly, issue or
give any interstate free ticket, free pass, or free transportation for pas-
sengers, except to its employes and their families, its officers, agents, sur-
geons, physicians and attorneys at law; * * * Provided further, that
the term ‘employes’ as used in this paragraph shall include furloughed,
pensioned, and superannuated employes, persons who have become disabled
or infirm in the service of any such common carrier, * * * and ex-
employes traveling for the purpose of entering the service of any such
common carrier; * * *7”

The above sections quoted in part are the provisions of law which prohibit free
transportation by railroad companies in Ohio and the United States.

You will note that the one exception above quoted in both the United States
and Ohio Statutes especially excepts employes, their families, surgeons, physicians
and attorneys at law of railroad companies, from the provisions of such acts,
and also further defines the term “employe.”

It would seem that if the employe referred to in your letter comes within the
provisions of the term “employe” as here defined in both the Ohio and the United
States Statutes, he would become an cxception to the rule. I am, therefore, of the
opinion that employes of railroad companies, who are members of the house and
senate can be issued passes, provided said employes come within the purview of
the exceptions enumerated in the section quoted.

In this opinion, I have merely answered the question as submitted and have
not considered the question of an employe of a railroad company, who is a member
of the house or senate, traveling on his pass, as to whether or not he is entitled
to mileage as provided by section 50, General Code.

: Respectfully,
Epwarp C. TURNER,
Attorney General.

96.

REASONABLE LIMITATION ON AMOUNT OF MONTHLY EXPENSES
MAY BE MADE BY THE INDUSTRIAL COMMISSION FOR ITS EM-
PLOYES—NO POWER TO GRANT A LUMP SUM FOR EXPENSES.

The industrial commission may make reasonable limitation on amount of
monthly expenses, but has no power to grant a lump sum in liew thereof.

CoLumsus, Onio, February 19, 1915, -

The Industrial Commission of Ohio, Columbus, Olio.
GENTLEMEN :—In your letter dated February 12, 1915, you submit to me for my
opinion thereon the following inquiry:

6—A. G.
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“Has the industrial commission authority under section 915, Ohio
Laws 103, page 468, to allow the mine rescue car attendant the sum of
$25.00 per month for meals, and permit him to make such arrangements
for his meals as will be satisfactory to him, providing, of course, he
makes arrangements that will be satisfactory to the commission as to the
amount of time it would take him away from the car in order to get his
meals ?” :

Section 915 of the General Code, as amended 103 Ohio Laws 467, after pro-
. viding for the manner of the equipment of the said rescue car, provides that:

“The rescue car with its equipment; shall be stationed at such point
as may be designated by the chief inspector of mines, and may be trans-
ferred, by his direction, at any time to any point within the state for
the purpose of facilitating the efficient inspection of mines and conduct-
ing rescue work, and to demonstrate the various appliances and instruct
persons in their use in first aid and rescue work.

_“The rescue car with its equipment shall be continuously in charge of
one person who shall be appointed by the chief inspector of mines, with the
approval of the governor, and who shall receive a salary of twelve hundred
dollars per annum, together with all necessary expenses incurred in the
discharge of his duties.”

To comply with this law it is necessary for this attendant to sleep in said
car and to be available thereat for service at all times in order to respond to
emergency calls. )

As to taking his meals away from the rescue car your commission may make
such reasonable regulations as will carry out the spirit of the law.

As to expenses you are not authorized to enter into an arrangement for a lump
sum. You may, however, within your reasonable discretion fix a maximum which
the employe may not exceed. It will be necessary for such employe to itemize his
expenses in order that the auditor may draw warrant for same upon the treasury.

Respectfully,
- Epwarp C. TURNER,
Attorney General.

97.

PRIVATE CORPORATION — PUBLICATION OF NOTICE OF STOCK-
HOLDERS MEETINGS—CERTIFICATE OF DISSOLUTION SHOULD
CONTAIN PROOF OF PUBLICATION OF SUCH NOTICE.

Publication of notice of stockholders’ meeting for purpose of dissolution of a
private corporation under section 8749, G. C., cannet be waived, a certificate which
fails to show that such publication has been made should not be filed or recorded
by the secretary of state as a certification of dissolution.

Corumsus, Outo, February 19, 1915,
Hon. CHas. Q. HiLpeEBrANT, Secrelary of State, Columbus, Ohio.

Dear Sir:—You request my opinion as to your power and duty to file and
record a purported certificate of dissolition under section 8740 of the General Code,
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which contains recitals conformable to the provisions of the statutes in all respects
save one, viz,, the requirement that notice to meet of the stockholders at which the
dissolution shall be effected, shall be given

“by publication for four weeks in some newspaper published and of general
circulation in the county wherein the principal office of the corporation is
located and by written notices addressed to each of the stockholders whose
residence is known.”

Insteail of a recital of such facts the certificite contains the following:

“that all of the stockholders of said corporation in writing waived notice
of the time and place of the meeting of said stockholders authorized and
directed to be given under section 8740 of the General Code of Ohio.”

Technical objections might be made to this waiver in that the statute requires
that not only the time and place of the meeting be given, but also its object.

" But waiving this technicality, I am brought to the consideration of the funda-

mental question as to whether or not the notices required to be given by section
8740 of the General Code can be waived at all.
" A strong inference against the possibility of waiver is found in the fact that
elsewhere in the related statutes’upon the general subject of the organization and
power of a corporation, there are specific provisions for the waiving of certain
notices. (See sections 8631, 8635, 8698, 8711 and 8723.)

In fact, in nearly all if not every case in which notice of any particular kind
is required by law to be given, respecting a corporate meeting, there is also specific
provision for waiver except in the dissolution statutes. Neither section 8738 nor
section 8740, General Code, authorizes a waiver of the notice therein provided for.

It is at least reasonable to conclude, in the fact of the general legislative policy
disclosed by the statutes cited, that if the general assembly had intended that the
notices provided in the dissolution statutes could be waived by the stockholders, it
would have made express provision therefor. We are dealing with a question of
legislative intention; for whatever may be the purpose of such a notice, it is clear
that if the statute is found to have an unmistakable meaning, it must be followed
in every case, :

But I incline strongly to the view that the notices provided for by statute
are not for the exclusive benefit of the stockholder and that this undoubtedly is
the reason why the statute does not provide that the stockholders may waive them.
Under section 8740, for example, the stockholders are entitled to personal notice
in writing as well as to notice by publication. The requirement of the giving of
notice in both these ways in all cases, whether there are stockholders whose ad-
dresses are unknown or not, constitutes a strong indication that the newspaper pub-
lication is for the benefit of parties other than the stockholders.

I believe that the newspaper publication is for the benefit of the creditors of
the corporation and the general public; despite the corporation’s own determina-
tion that it has “closed its business and paid all of its debts and liabilities,” which
under the statute must be made and which is certified to in the instrument which is
tendered to you for filing, the statutes contemplate that those whom the managers
of the corporation may not consider to be creditors and who believes notwith-
standing that they have a claim against the corporation, shall have notice of its
contemplated dissolution. It is at least not clear under the statutes that the
notice is for the sole benefit of the stockholders and every inference which is ap-
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parent from the words of the statute points in the opposite direction. Therefore,
I am of the opinion that the certificate of dissolution which has been tendered to
you is not legal in form and that you are not obliged to file and record the same.
Nor- do I think that having notice of the defects of the instrument, you
have authority to accept for filing and record. While I do not wish in this opinion
to question the authority of the secretary of state to file miscellaneous papers
tendered to him for that purpose, on the payment of the proper fee, yet where
a paper is tendered as a certificate of dissolution, which in point of fact is not valid
as such, and the secretary of state has notice of its invalidity from its own terms,
I believe it is his duty to refuse to file and record it. .
Respectiully,
Epwarp C. TURNER,
' Attorney General.

98.

CERTIFICATE OF AMENDMENT TO ARTICLES OF INCORPORATION
MUST SHOW NOTICE HAS BEEN GIVEN TO ALL MEMBERS OF
SUCH CORPORATION BY PUBLICATION OR WAIVER BY ALL
MEMBERS IN WRITING—AMENDMENT MUST BE CONCURRED IN
BY THREE-FIFTHS OF ALL MEMBERS OF SUCH CORPORATION.

A certificate of amendment to the articles of incorporation of a mutual fire
msurance association which fails to show that notice has been given either by
publication or waived in writing by all of the members of such company, and which
likewise fails to show that the amendment was concurved in by three-fifths of the
members of such company should not be filed and recorded by the secretary ofy
state.

CorLumeus, OHio, February 19, 1915,

Hon. Caas. Q. HiLberaNT, Secretary of State, Columbus, Olio. .

Dear Sir:—I return herewith proposed amendment of articles of incorporation
of the Norton Mutual Fire Association sent to me in your letter of February 12th.
I have not endorsed my approval thereon nor am I able to advise that the certificate
is in such form as that it ought to be filed in your office.

The statutes relative to amendments to articles of incorporation, sections 8720
et seq., General Code. very clearly provide that notices of the corporate meetings
must be either given by newspaper publication or waiver in writing by all the stock-
holders or members. While the giving of notice by mail might be regarded as
constituting a substantial compliance with these statutes, it is certainly not a literal
compliance with them, and where the waiver of all the members is not secured, I
could not advise that the proceedings were in accordance with law.

Because, therefore, the certificate which I return herewith shows the giving
of notice by mail instead of by newspaper publication, and because newspaper
publication was not waived in writing by all the members of the company and for
the additional reason, which 1 believe I have not yet mentioned, that while the
certificate recites that the proposal to amend was adopted without a dissenting vote,
it does not show that it was concurred in by at least three-fifths of the members
of the company. T am obliged to advise that you refuse to file and record the same.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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9.

AGRICULTURAL COMMISSION—SECTIONS OF THE GENERAL CODE
WHICH APPLY TO COUNTY EXPERIMENT FARMS.

The lawr of the state relating to county experiment farms is to be found imw
sections 1174, 1175, 1176, 1177, 1177-1, 1177-5, 1177-6, 1177-8 and 1177-9 of the General
Code, as found in the agricultural commission act, 103 O. L. 304, and in sections
1165-6, 1165-7, 1165-8 and 1165-11 of the General Code as amended in 103 O. L., 436,
with the added proviso that in reading the last four amended sections referred to,
the expression “board of control of the Ohio agricultural experiment station” where
it occurs therein, must be read “agricultural commission.”

CoLumBus, Omio, February 20, 1915,

The Agricultural Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—Under date of February 8, 1915, I have a communication from Mr.
Benj. F. Gayman, secretary of the agricultural commission, which communica-
tion reads as follows:

“On page 341, O. L., 103, you will notice that the agricultural commis-
sion act was passed April 15, 1913, approved May 3, 1913, filed in the office
of the secretary of state May 7, 1913.

“On page 437, O. L., 103, you will notice that an act amending the
county experiment farm law was passed April 14, 1913, approved May 5, 1913,
filed in the office of the secretary of state May 8, 1913.

“I am authorized by the agricultural commission to request an opinion
from your departmént which of these acts is to be recognized by the
commission as the law relating to county experiment farms.”

A consideration of this inquiry involves a brief reference to the history of the
legislation relating to county experiment farms. The first act upon this subject
is found in 101 O. L., 124. The sections of this act were designated as sections
1165-1 to 1165-13 inclusive, of the General Code. This act which was adopted in
1910, remained in force without modification until the regular session of the general
assembly in 1913, when two acts were passed dealing with the subject of county
experiment farms.

One of these acts passed in 1913, and dealing with the subject of county experi-
ment farms is the agricultural commission act found in 103 O. L, 304. This act
is entitled “an act to create the agricultural commission of Ohio, and to prescribe
its organization, its powers and its duties,” etc. This act specifically repeals
sections 1165-1 to 1165-13, inclusive, of the General Code, said sections being the
original law relating to county experiment farms, but the act contains a re-enact-
ment of those sections and as re-enacted they were given different section numbers
by the attorney general, being designated as sections 1174 to 1177-9, inclusive. The
only change made in these sections by the agricultural commission act was to sub-
stitute in said sections the expression “agricultural commission” for “board of con-
trol of the Ohio agricultural experiment station,” where the latter expression
occurred. It is manifest that the legislature in passing the agricultural commission
act, did not intend to change in any way the law relating to county experiment
farms, and that its only object in repealing and re-enacting these sections was to
make the language thereof correspond with the change in the law brought about
by the abolition of the board of control of the Ohio agricultural experiment station
and the casting of its duties upon the newly created agricultural commission. -
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The other of these acts passed in 1913, and dealing with the subject of county
experiment farms, is found in 103 O. L., 436. This act is entitled “an act to amend
sections 1165-6, 1165-7, 1165-8 and 1165-11 to authorize the establishment of county
experiment farms.” The act amends these four sections in important particulars, the
object of most of the changes being to take certain powers away from the county
commissioners and lodge these powers in a central board which at the time of the
passage of this act was the board of control of the Ohio agricultural experiment
station. It is apparent from the title and substance of this act that the legislature
in passing it had in mind and intended to make important changes in the law relating
to county experiment farms. The order of the passage, approval and filing of these
two acts is indicated in the letter of your secretary above quoted.

From the above statement, it will be seen that when the general assembly con-
vened in 1913, there existed a certain law relating to county experiment farms, and
that the legislature intended and attempted to do two things with this law. One of
these things was to change the phraseology of the law to make it correspond with
certain changes in other laws, and the other was to amend four sections of the law
in important particulars. Unfortunately the legislature did not have in mind both
things at the same time, and proceeded on April 14th, to adopt an act amending in
a substantial way four sections of the law relating to county experiment farms,
and upon the following day adopted the agricultural commission act repealing all
of the sections of the code relating to county experiment farms and re-enacting
the same, the law as re-enacted containing a change in phraseology, hut absolutely
no change in its substance, as compared with the original law.

I am of the opinion that the intention of the legislature can be clearly
gathered from a consideration of the original law as adopted in 1910, and the two
acts adopted on succeeding days in 1913. When the legislature convened in 1913,
it found in existence a certain law relating to county experiment farms. On April
14th, it sought to substantially amend four sections of this law, the main purpose
of the amendment being to destroy the divided authority of the county commis-
sioners and board of control of the Ohio agricultural experiment station as to
certain matters and to vest the entire authority as to these matters in the board
of control. On April 15th, it sought to strike out of every section relating to
county experiment farms and containing the expression “hoard of control of the
Ohio agricultural experiment station” said expression, and to substitute therefor
the expression “agricultural commission,” the sole reason for this change being that
in the same act the legislature abolished the board of control of the Ohio agricultural
experiment station and cast its duties upon the agricultural commission created in
the same act.

It is elementary that statutes upon the same matter or subject are to be con-
strued together, and this rule is the stronger where both acts under consideration
were passed at the same session of the legislature. The main intention of the
legislature in the matter under consideration was two-fold; to amend the sub-
stance of the law relating to county experiment farms and to change the phrase-
ology of said law so as to make it correspond with those other new sections of the
code which abolished the board of control of the Ohio agricultural experiment
station and cast its duties upon the newly created agricultural commission.

Insofar as two statutes are irreconcilable, effect must be given to the one last
approved. This rule is based upon the theory that the act of approval is part of the
usual legislative program, and that therefore if two acts are irreconcilable, the
one last approved is the last expression of the law making authority. This
theory finds support in Ohio in the case of State ex rel. v. Halliday, 63 O. S., 165.
The application of this rule to the matter under consideration would require that
force and effect be given to sections 1165-6, 1165-7, 1165-8 and 1165-11 as amended
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in 103 O. L, 436, for the reason that the act containing these amended sections was
approved by the governor two days after he approved the agricultural commission
act.

For the reasons above given, I am of opinion that both acts must be read together and
that full force and effect should be given to the expressed intention of the legislature in
both acts; that part of the one act and part of the other are to be recognized by your
commission as the law relating to county experiment farms; that sections 1165-6,
1165-7, 1165-8 and 1165-11 as amended in 103 O. L. 436, are to be regarded as
amendments of sections 1177-2, 1177-3, 1177-4 and 1177-7 as found in the agricultural
commission act; and that the law now applicable to county experiment farms is
to be found in sections 97, 98 99, 100, 101, 105, 106, 108 and 109 of the agricultural
commission act, being sections 1174, 1175, 1176, 1177, 1177-1, 1177-5, 1177-6, 1177-8
and 1177-9 of the General Code, and in sections 1165-6, 1165-7, 1165-8 and 1165-11
of the General Code as amended in 103 O. L, 436. To this statement must be
added the proviso that the four amended sections last referred to must be read in
the light of the provision of the agricultural commission act found in section 11
of said act, being section 1089 of the General Code, to the effect that the agricultural
commission shall succeed to and be possessed of the rights, authority and powers
previously exercised by the board of control of the state agricultural experiment
station. In reading said sections 1165-6, 1165-7, 1165-8 and 1165-11, as amended in
103 O. L., 436, the expression “board of control of the Ohio agricultural experi-
ment station” where it occurs in said sections, must therefore be read “agri-
cultural commission.”

Respectfully,
Ebpwarp C. TURNER,
Attorney General.

. 100.

ARTICLES OF INCORPORATION—THE TRINITY MUTUAL FIRE IN-
SURANCE ASSOCIATION.

Articles of incorporation of The Trinity Mutual Fire Insurance Association
relating to wmutual protective associations for the insurance of property are legally
drawn.

CoLumsus, OHIo, February 20, 1915,

Hox. C. Q. HirbesranT, Secretary of State. Columbus, Ohio.

Dear Sir:—I return to you herewith the proposed articles of incorporation of
The Trinity Mutual Fire Insurance Association, having attached thereto my cer-
tificate that the same are in accordance with the provisions of law relating to
mutual protective associations for the insurance of property. I am in doubt as
to whether or not the certificate of the attorney general is required to be attached
to such articles of incorporation, under the strict language of the present code,
although such certificate was required under the original Revised Statutes. Inas-
much, however, as the articles of incorporation are in all respects legal I have
no objection to attaching the same.

Respectfully,
Epwarp C. TURNER,
Attorney General,
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STATE BOARD OF HEALTH HAS AUTHORITY TO ISSUE GENERAL
ORDER FOR PUBLIC WATER SUPPLY, LEAVING IT OPTIONAL
WITH MUNICIPALITY BETWEEN ALTERNATIVE REMEDIES—
BONDS MAY BE ISSUED BY A MUNICIPALITY FOR CARRYING
OUT PROVISIONS WITHOUT SUBMITTING THE QUESTION TO
VOTE, BUT SUCH ORDINANCE MUST SET FORTH THE NECESSITY
FOR AN EMERGENCY.

A general order to install a public water supply may be issued by the state board
of health, under section 1254, G. C., the municipality to choose between alternative
measures to carry out the order, subject to approval by the state board of health.
Bonds may be issued under section 1259, G. C., without submitting same to vote.
An ordinance to carry out order of state board of health is not subject to refer-
endum when an emergency necessity is declared.

Corumsus, OHio, February 20, 1915,

Dr. E. F. McCampBELL, Secretary and Executive Officer, State Board of Health,
Columbus, Ohio.
DEAR Sir:—Permit me to acknowledge receipt of your favor of February 12,
1915, which is as follows:

“I should like to have your advice and opinion in reference to the
following matters:

“In August, 1914, a complaint was made under the provisions of section
1252, G. C, by the health officer of the city of Wooster against the
quality of the public water supply. After due investigation the state board
of health determined that the complaint was justified and observing the
formalities required adopted the following order:

“‘Be It Ordered by the state board of health of the state of Ohio that
the city of Wooster shall install and have in operation prior to January 1,
1916, a public water supply satisfactory to the state board of health’

“This order, and the proceedings relative thereto, was submitted to
and approved by the governor and the attorney general as required in section
1254, G. C.

“Objection is now made that the order is too general and an attempt
has been made to enjoin an issue of bonds, the proceeds of which is to
be used in securing a new water supply. Other questions have been
raised in this case and I shall be glad to have an answer to the following
questions:

“l., When the state board of health has determined that improvement
or change is necessary in a public water supply and two or more methods
are available, can the board order the improvement or change to be
made in a specified way, to the exclusion of any other way or method that
would possibly give as good results; or, may the board issue an order that
would give the municipality the option of choosing as between two or more
available methods of securing the results that the state board of health
finds necessary?

“2. Can the council of the city of Wooster, for the purpose of carry-
out the order of the state board of health, as quoted above, issue bonds under
the provisions of section 1259, G. C., or would it be necessary to stubmit
the question to a vote as required by section 3939, G. C.?
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“3. Can an ordinance providing for an issue of bonds, the purpoes of
which is to provide funds to comply with an order of the state board of
health, be declared an emergency measure and, therefore, not subject to
referendum?”

Answering your first question permit me to advise that a reading of section 1254
of the General Code does not disclose any provision which makes it mandatory
on the state board of health to prescribe specific means whereby the public water
supply referred to in the order quoted in your letter is to be provided, nor does
it preclude the state board of health extending to any particular locality the
privilege of taking advantage of anyone of several means, if there be more than
one, for carrying out the provisions of the order; and in addition it may be
observed that so far as possible the expense of making the necessary improvement
should be borne by the city of Wooster, except insofar as it is necessary for the
state board of health to make its investigations, finding, report, etc. All that is
contemplated by the statute is that the state board of health shall be satisfied that
the plan suggested for the fulfillment of its order is a workable one and designed
to carry out the terms of the order. A municipal corporation, through its expert
engineering corps, may inaugurate plans and devices for the development of the
water supply, and, if there be alternative remedies, may choose between them sub-
ject only to the approval of the state board of health.

In answering your second question permit me to call your attention to the
provisions of section 1259 of the General Code, which is as follows:

“Each municipal council, department or officer having jurisdiction to
provide for the raising of revenues by tax levies, sale of bonds, or other-
wise, shall take all steps necessary to secure the funds for any such
purpose or purposes When so secured, or the bonds thereof shall have
been authorized by the proper municipal authority, such funds shall be
considered as in the treasury and appropriated for such particular purpose or
purposes, and shall not be used for any other purpose. The bonds authorized
to be issued for such purpose shall not exceed five per cent. of the total
value of all property in any city or village, as listed and assessed for
taxation, and may be in addition to the total bonded indebtedness other-
wise permitted by law. The question of the issuance of such bonds shall
not be required to be submitted to a vote.”

The section above quoted clearly states the question of the issue of such bonds
shall not be put to a vote and is clear as to its provisions on this subject.

Answering your third question as to whether or not an ordinance providing
for an issue of the bonds, the purpose of which is to provide funds to comply
with an order of the state board of health, is subject to a referendum, permit
me to invite your attention to the provisions of section 4227-3, as amended in 103
Ohio Laws, 212, which is as follows:

“Whenever the council of any municipal corporation is by law required
to pass more than one ordinance or other measure to complete the legis-
lation necessary to make and pay for any public improvement, the provisions
of this act shall apply only to the first ordinance or other measure required
to be passed and not to any subsequent ordinance or other measure relat-
ing thereto. Ordinances or other measures providing for appropria-
tions for the current expenses of any municipal corporation, or for
street improvements petitioned for by the owners of a majority of the feet
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front of the property benefited and to be especiaily assessed for the cost
thereof as provided by statute, and emergency ordinances or measures
necessary for the immediate preservation of the public peace, health or
safety in such municipal corporation, shall go into immediate effect. Such
emergency ordinances or measures must, upon a yea and nay vote, receive
the vote of two-thirds of all the members elected to the council or other
body corresponding to the council of such municipal corporation, and the
reasons for such necessity shall be set forth in one section of the ordinance
or other measure. The provisions of this act shall apply to pending
legislation providing for any public improvement.”

In the section quoted above it is specifically provided that emergency ordinances
or measures necessary for the immediate preservation of the public health in such
municipal corporation shall go into immediate effect and therefore not be subject
to the referendum provisions. It will be noted, however, that the reason for
such necessity shall be set forth in one of the sections of the ordinance or other
measure. In other words, it should contain a declaration to the effect that it is
an emergency ordinance, being a matter for the preservation of the public health,

The cases of Charles U. Shyrock (a taxpayer on behalf and for the benefit
of the city of Zanesville, Ohio, v. the City of Zanesville, et al.,, case 16533 in the
Muskingum county court of common pleas, now pending in the supreme court),
and William H. Koch v. the City of Zanesville, which are not yet reported, throw
considerable light on the question of the issuance of bonds under the provisions
of section 1259 of the General Code, as well as on the application of the referendum
to an ordinance of council passed in connection with the carrying out of an order
of the state board of health, and your familiarity with those cases, of course,
acquaints you with the finding to the effect that the bonds issued under section
1259, G. C, need not be submitted to a vote of the people, nor is an emergency
ordinance made necessary for the preservation of the health such an ordinance as
to invoke the referendum provisions.

It is therefore my opinion that the state board of health has authority to issue
a general order for a public water supply, leaving it optional with the municipal
corporation to take advantage of alternative remedies, if there be such, for the
enforcement of the order so long as the plan suggested or adopted be satisfactory
to the state board of health under the provisions of section 1254 of the General
Code; and a municipal corporation affected has authority to issue bonds to provide
for the raising of necessary revenue to carry out the provisions of the order
under section 1259, G. C., without submitting such bond issue to a vote of the
people; that an ordinance providing means for the preservation of the public
health in a municipal corporation shall go into immediate effect, and is not subject
to a referendum when in such ordinance there is set forth a statement showing
the necessity for-the emergency.

Respectfully,
Eowarp C. TURNER,
Attorney General.
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102.

“BLUE SKY LAW”—COMMISSIONER IN INSURANCE MATTERS—COR-
PORATION—TRUSTS FOR CONTROL OF INSURANCE COMPANIES
AMOUNT IN SUBSTANCE TO CONSOLIDATION—ILLEGAL—“BLUE
SKY LAW” CERTIFICATE SHOULD NOT BE ISSUED WHEN
SCHEME 1S ILLEGAL AND CANNOT BE CONSUMMATED.

‘

The superintendent of insurance is the “commissioner” under the “blue sky
laws” to whom application should be made for a certificate authorizing the sale.
or distribution of trust certificates to be issued by a trust declared for the purpose
of acquiring control of insurance companics and bringing about their consolidation
into one company.

The expenses incurred by such a trust and for which comnon trust certificates
are to be issued constitute promolion expenses and commissions with respect to
the organization of the company to be consolidated.

A trust formed for the purpose of controlling several insurance companies
and ultimately bringing about their consolidation, under the terms of which stock-
holders are to surrender their shares in the constituent companies in return for .
trust certificates and the trustees are to exercise all the rights of stockholders
excepting the receipt of dividends, 1s illegal and void under the laws of Ohio.

A declaration of trust which attempts to create a capital which shall alone be
liable for the debts of the trust and to relieve trustees and members of all personal
liability, and which attempts to give itrust certificates such assignability as to make
the trust perpetual in legal contemplation with succession of persons who are to be
its beneficiaries is illegal and void as an attempt to create a corporation and to
authorize the exercise of corporate powers otherwise than in the manner prescribed
by law.

The consolidation of several insurance companies, having an aggregate capital
stock and surplus greatly in excess of $100,000, into a single company with a capital
stock of $100,000 only, under a scheme which contemplates the distribution (to
holders of commion trust certificates) of surplus assets to the amount of $2,000,000,
could not lawfully be sanctioned. But if the law would requive that the lerms of
consolidation be such as to preclude the distribution of such surplus assets, then
the state could not sanction their disposal under the “blue sky law.”

The consolidation of companies writing participating policies with those writing
non-participating policies only is at least questionable as a matter of law, when the
proposed terms thereof are such as to require the distribution of a large part of
the combined assets of the companies to be consolidated.

The terms of the disposal of the securities of a trust are unfair within the
meaning of the “blue sky lazw?” when the purposes of the trust are so vague and in-
definite as to make it impossible to asceriain in advance what companies are to
be brought within its operation.

Trust certificates issued under the agreement above described have no wvalue
whatever independent of the successful conswmmation of the proposed comsolida-
tion through effective control of the constituent companies.

The “commissioner” under the “blue sky law’”’ is without power to authorize by
certificate the disposal of securities when it appears that the plan involves a viola-
tion of the law, and that the terms of disposal are grossly unfair, and unless if
appears that the issuer is solvent.

Corumaus, OH1o, February 23, 1915.

Hon. Harry T. HaLL, Superintendent of Banks, and HoN. FRANK TAGGART, Super-
intendent of Insurance, Columbus, Ohio. .
GeNTLEMEN :—The superintendent of banks on February 10th, requested my

opinion and advice relative to the issuance by him as commissioner under the
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“blue sky law” of a certificate under 6373, G. C.—and at his request I attended
a hearing of the matter on the same morning. I have also received from the
superintendent of banks his files pertaining to the matter.

I have considered several legal questions arising out of the application made to
said superintendent of banks in such capacity for a certificate authorizing the
disposal of “trust certificates” to be issued by certain trustees acting under the
name and style of “The Consolidated Companies.”

The existence of the questions which I have considered can be shown only by
a somewhat elaborate statement of the facts involved, all of which are either
matters of record or beyond dispute. Such a statement of facts begins most
appropriately with the quotation of an instrument styled “agreement and declara-
tion of trust of the consolidated companies” which with certain material portions
thereof italicized and with the omission of certain names is in full as follows:

“It is desired to bring about a consolidation of four or more of a
number of insurance companies now in operation in Ohio and adjoining
states, for the purpose of uniting them into one strong company whose
assets will be a guaranty of progressive business methods, whose surplus
shall justify such expenditures of money as may be necessary to place a
strong agency organization throughout Ohio and adjoining states, and
whose net earnings by reason of savings in management, operating expense
and maintenance of competing solicitors, will produce immediate dividends
to its stockholders.

“For this purpose trustees have been selected to act under the following
trust agreement: .

“The plan contemplates the turning over to these trustees of all or a
large majority of the outstanding stock of the companies sought to be
consolidated, so that the trustees wnll then control the various companies,
and the matter of consolidation then becomes a detail.

“Inasmuch as the period of time within which the consolidation
sought can be brought about is indefinite, the trustees propose to issue
certificates for stocks obtained by them and held as trustees, and when
the last of the desired consolidation is brought about, to retire said cer-
tificates with cash dividends and o distribution of stock or the proceeds of
sale of all or any part of the stock of the one insurance company. This
company will be organized under the laws of the state of Ohio and will
have outstanding not in excess of $100,000 of capital stock, and will have
secured a very large amount of outstanding insurande. If all the com-
panies whose consolidation is desirable are consolidated, the consolidated
company will have at least sixty millions of insurance.

“Consolidation will be brought about as rapidly as possible, so that the
objects of this trust may be rapidly accomplished, the property in the
trustees’ hands distributed, and the trust terminated within the shortest
period of time possible.

“In the discretion of the trustees, they may at any time, so long as the
stock remains in their possession, call in the certificates therefor and sur-
render to the holders of preferred certificates the stock of any company
for which such certificates were issued and abandon the attempt to con-
solidate or liquidate such company and they may, in their discretion, sur-
render all stock obtained by them and call in all outstanding preferred .
certificates and cancel the same.

“Any holder of preferred certificates may at any time after two years
from date of issue thereof demand the return of the stock exchanged
therefor and the trustees, if said stock is still in their possession, i. e., if
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they have not surrendered or cancelled the same in the process of effect-
ing a consolidation, shall return the same upon surrender to them of the
preferred certificates issued therefor.

“The original trustees under the designation of the consolidated com-
panies will be composed of the following persons, who will serve until
their successors are appointed and qualified in the manner herein provided.

“(Here follows a list of the names of fifteen trustees.)

“They will, from time to time, issue as much of preferred certificates
up to four million dollars in one dollar certificates and common certificates
up to two million dollars in one dollar certificates and additional common
certificates to redeem preferred certificates if required as may be neces-
sary to carry out the object of this trust, the preferred certificates to be
exchanged at par for stock in the various companies at a price to be fixed
by the trustees and entered on their minutes—this price to be based on
the par value of the stock of the respective companies, the surplus and the
amount of outstanding insurance, assuming this insurance to be worth $20
per thousand and making proper allowance for any impairment of the
reserve of such company which may be disclosed. The price fixed by
the trustees may not be increased unless the increase applies as well to all
stock exchanged theretofore. All stocks purchased to be trust property
and to be administered under the terms of this trust. No preferred cer-
tificates may be issued except in exchange for stock of insurance com-
panies at the prices fixed by the trustees. The trustees, immediately on
organization, may contract for the work of soliciting and securing the
exchange, but the price to be paid therefor, and for the initial expense
thereof shall be payable, in common certificates only and the trustees
themselves may accept pay in such certificates from the party or parties
until such time as dividends are received from the new company when
they may be paid for services as provided herein.

“One. The trustees as such in their collective capacity shall be desig-
nated as the consolidated companies, so far as practicable, and under that
name shall conduct all business, execute all instruments in writing in the
performance of their trust.

“Two. The present trustees shall serve for a period of three (3) vyears,
or until resignation, and they may at any time increase the number of
trustees by appointment of additional trustees until the entire number
shall not be in excess of twenty-one. In case of the resignation or death
of any trustee, the remaining trustees shall fill such vacancies by a majority
vote thereof. Any trustees which have been appointed as additional trustees
and any trustees who may be elected to fill vacancies caused by resignation
or death shall succeed to the rights of the present trustees and the trust
shall vest tn such trustee or trustees together with the continuing trustees
without any further conveyance. Any new trustees appointed or trustees
who have been elected to fill vacancies caused by resignation or death
shall serve until the expiration of the three-year period above mentioned
or until resignation. If, at the end of said three-year period, the trustees
by a majority vote resolve that the trust has not been fully completed or
that the bringing into the consolidation of any other company or com-
panies is desirable, the period of termination of the trust may be extended
for one year, and similarly at the end of one year the termination may be
postponed another vear under the same conditions, and so each successive
year in the discretion of the trustees; said trustees in the ewvent of such
extension, but the certificate holders by a vote of a majority of each class
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may at any annual meeting terminate the trust. In the event of dissolu-
tion, the trustees shall convert the securities in thetr hands into money
and distribute the same among the certificate holders according to their
and distribue the same among the certificate holders according to their
respective interests.

“Three. For the purpose of laying before the cestui que trust a state-
ment of the conditions of the business, the trustees shall annually call a
meeting of all the certificate holders, both common and preferred, at the
office of the trustees and shall submit a financial statement of the affairs of
the trust. Certificate holders may be represented by written proxies.

“Four. The trustees as such shall own the legal title to all property or
assets of any kind at any time belonging to their trust, and shall have and
exercise the exclusive management and control of same. They shall not
be personally liable tipon any obligation incurred by them in the manage-
ment of the trust and they may vote in person or by proxy any shares of
stock belonging to them as trustees,

“Five. So far as strangers to this trust are concerned, a resolution of
the trustees authorizing a particular act to be done shall be conclusive
evidence in favor of such strangers that such act is within the power of
the trustees.

“Six. The trustees may make any rule in reference to the management
of the trust not inconsistent with the terms of this instrument which they
may deem necessary or favorable for the conduct of the business, and
may repeal or change the same from time to time by majority vote.
They may adopt and use a common seal. These rules shall provide for
the number of trusfees constituting a quorum and shall be recorded in the
record book of the trustees and on demand a copy shall be furnished
any certificate holder.

“Seven. The trustees shall annually elect a president and wvice-presi-
dent from their number and shall also elect a secretary and treasurer from
certificate holders. They shall have the authority fo appoint such officers,
agents or attorneys, which they may, from time to time, deem necessary
or expedient for the conduct of their business. They shall keep minutes
of all actions taken by them, which shall be open to the inspection of the
certificate holders. They shall fix the compensation of all their agents,
and after the dividends are earned and paid on the preferred certificates they
are likewise authorized to pay to themselves reasonable compensation for
their own services out of the income received by them.

“Eight. The trustees shall not be liable for errors in judgment in
holding property or assets of any kind originally conveyed or assigned to
them or in acquiring and afterwards holding additional property, or assets
nor for any loss arising out of any investment, nor for any act performed
or omitted by them in the execution of this trust in good faith.

“Nine. Certificates hereunder shall be of the par value of $1.00 each
and shall be divided into preferred and common certificates. The pre-
ferred certificates shall be entitled to a cumulative semi-annual dividend
at the rate of seven (7) per cent. per annum, the same to be paid or set
apart before any dividend shall be set apart for the common certificates,
The dividends to cumulate only from time of consolidation and on resolu-
tion of the trustees to that effect. In the meantime all dividends declared by
any company are to be paid to the owner of the stock of such company
at the time of its transfer. The trustees may at any dividend period redeem
outstanding preferred certificates at par, but they must redeem the same
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fractional part of the holdings of each certificate owner and for this
purpose may issue fractional certificates if necessary. As soon as one-
half of the outstanding preferred certificates in amount are redeemed the
holder #ay exchange his remaining preferred for common certificates,
and for this purpose the trustees are authorized to issue additional common
certificates for the requisite amount without the consent of the holders of
common certificates. In case of liquidation the proceeds of the liquidation
shall be first applied to the payment to the holders of the preferred cer-
tificates in the amount of $1.00 per certificate and any accrued and unpaid
dividends thereon, and the balance remaining thereunder shall be divided
among the holders of the common certificates in proportion to their hold-
ings. Provided, however, that after a dividend of seven (7) per cent.
shall have been paid on common certificates from carnings in any calendar
year, then all certificate holders shall participate in any further dividend
distribution during that year without distinction. .

“Ten. The form of the common certificate shall be such as is
adopted by the trustees.

“Eleven. The form of the preferred certificates shall be as follows:
“AUTHORIZED CERTIFICATES, $6,000,000.
“CONSOLIDATED COMPANIES.

“Unincorporated.
“Common 2,000,000—preferred certificates—preferred 4,000,000.

“This certifies that . ________________ is the owner of ____________
Preferred Certificates in the consolidated companies of the par value of
one (1) dollar each which he holds subject to an agreement and declara-
tion of trust dated January 6, A. D, 1915; a duplicate original of which
is on file at the office of the superintendent of banks and banking at
Columbus, O., and in the office of the superintendent of insurance of Ohio,
and which is hereby referred to and made a part of this certificate.

“It is mutually agreed between the certificate holders and the trustees
of the consolidated companies that there may be an issue of 4,000,000 shares
of preferred certificates, of the par value of $1.00 each, such certificates
to be cumulative and bear dividends at the rate of seven (7) per cent.
per annum, payable on the first days of January and July of each year,
and to be paid or provided for before any dividends shall be paid or set
apart on the common certificates. Dividends to commence to accumulate
as provided in the declaration of trust.

“This certificate to be valid must be signed by the president or vice-
president and by the secretary of the trustees of the consolidated com-
panies, and neither the trustees nor the holder of this certificate assume
any liability in reference to the shares or business of the consolidated
companies.

“After a divident of 7 per cent. shall have been paid on both preferred
and common certificates from earnings in any calendar year, then all
certificate holders shall participate in any further dividend distribution of
that year without distinction.

“On vote of the majority of the trustees this certificate may be re-
deemed at any dividend paying period at par and accrued dividends.

“After one-half in amount of preferred certificates are redeemed, the
holder may exchange his remaining certificates for common certificates at
par.

“In Witness Whereof, Under said declaration of trust the trustees
herein designated as the consolidated companies have caused their seal to

1756
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be hereto affixed and this certificate to be executed in the name and on
behalf of the consolidated companies by its president and secretary, this
__________________ day of , 1915,

“President of Trustees.

“Twelve, The trustees may, from time to time, declare and pay
dividends out of the net earnings made by them, but the amounts of the
dividends and the payment of them shall be wholly in the discretion of the
trustees except as provided above.

“Thirteen. The fiscal year of the trustees shall end with the calendar
year. The trustees shall serve until their successors shall be appointed and
qualified as provided herein. Of meetings of the trustees notices shall be
given by mail to each trustee at his registered address at least three days
before such meetings. Five (5) days’ notice shall be given of meetings of
certificate holders.

“Fourteen. The ownership of certificates hereunder shall not entitle
the holders to any title in or to the trust property or assets of any kind
whatsoever, or right to call for a partition or division of the same.

“Fifteen. The trustees shall have no power to bind the certificate
holders personally, and the certificate holder and his assigns, all personal
or corporations extending credit to, contracting with, or having any
claim against the trustees, shall look only to the funds and property of the
trust for payment of such contracts or claim, or for the payment of any
debt, damage, judgment or decree, or any money that may otherwise be-
come due and payable to them from the trustees, so that ‘neither the
trustees nor certificate holders, either present or future, shall be personally
liable therefor.

“Sixteen. This declaration of trust may be amended at any time by
agreement of a majority of the certificate holders and o majority of the
trustees, but no amendment shall be adopted which shall charge the trustees
or certificate holders with any personal liability, or which shall change the
rights of priority of the holders of preferred certificates, nor shall the
number of certificates authorized to be issued be at any time increased,
except as herein provided as to common certificates. v

“The signature hereto of the trustees selected signifies their ac-
ceptance of the trust and their agreement to administer the same in ac-
cordance with its terms.

“Witness the hands of the several trustees at Columbus, Ohio, this 26th
day of January, 1915,

“(Here follow the signatures of the fifteen trustees.)”

With certain possible exceptions to which I shall hereinafter refer, the meaning
of the terms of the above instrument is plain. Although no certificates have been
issued- or disposed of the fifteen trustees named in the original “agreement and
declaration of trust” have met, organized and entered into a contract with a
certain licensed dealer in industrial securities by which they agree to turn over
to the dealer the entire authorized issue of common certificates, i. e., such certificates
of the par value of $2,000,000 in consideration of an agreement by the dealer
to secure and turn over to the trustees a majority in interest of the stock of
the life insurance companies sought to be consolidated.

Here I think I ought to point out that whereas to the best of my recollection
nothing was said in the course of the hearing before the superintendent of banks
to the effect that the “agreément and declaration of trust” and the certificates
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to be issued thereunder related or would relate in any way to insurance companies
other than life, there is nothing in the above quoted instrument itself, which is
the measure of the scope of the enterprise, to indicate that the trust is to be
limited to life insurance companies only. The word “life” is not found in the
“declaration of trust.”” The narrowest interpretation to be put upon the instrument
in this respect is that the trust may extend to the conrol of the stock of any
kinds of insurance companies which may be consolidated under the laws of Ohio.

As stated the trustees and the dealer above referred to have made application
to the superintendent of banks as “commissioner” under the “blue sky law” for
a certificate authorizing the disposal of the “trust certificates referred to and
designated in the above quoted “agreement and declaration of trust” as “preferred
certificates” and “common certificates.”

The foregoing are all the facts which can be regarded as established. In ad-
dition thereto I may mention, however, that in the hearing before the superintendent
of banks the names of certain life insurance companies were mentioned, the con-
solidation of which was said to constitute the real object of the enterprise; and
that the aggregate capital stock and surplus of these companies so named amounts
to something over two millions of dollars ($2,000,000).

The first question which was encountered under the foregoing facts was that
respecting the status of the enterprise and of the trustees as “issuer” under the
“blue sky law” as reflecting upon the jurisdiction of the superintendent of banks
as “commissioner” and upon the application of the “blue sky law” to the terms
of the contracts of subscription or disposal of the “trust certificates.”” This
question, which is really divisible into two distinct parts, has in my opinion
however become subordinate to another general question which has been raised in
my own mind and which I may state thus:

“Should the sanction of the state through any of its departments be
given to the disposal of the above described ‘trust certificates?’”

I raise this general question because I have encountered the following specific
questions :

(1) 1Is the so-called “declaration of trust” effective to create a trust in the
proper sense? And if not would the issuance of a “trust certificate” upon the
terms therein specified perfect the declaration of trust and bring a trust into
existence in behalf of the certificate holder as cestut que trust?

(2) Considered as a trust is the arrangement legal; this question being pre-
dicted upon the following subordinate questions:

(a) Could Ohio life insurance companies themselves enter into a partnership
or pooling arrangement; and if not can the stockholders bring about the same
result by assigning their stock in trust? And if the answer to both of these ques-
tions be in the negative would fhe consummation of the purposes of the trust
agreement bring such a condition of affairs?

(b) Is it lawful for any number of persons as agents of stockholders or other-
wise, and whether they be called “trustees” or not, to control and dominate the
affairs of more than one corporation?

(3) Are the “trustees” under the above “agreement and declaration of trust”
usurping a franchise; and would the mutual relations attempted to be created
thereunder be such as to render their acts thercunder attempts to exercise cor-
porate powers?

I may pause here to state that I am clearly of the opinion that if the answers
to any one of these three subordinate questions are such as to demonstrate that
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the arrangement in question is void or illegal the certificate applied for should not
be issued by any state officer. To hold otherwise would be to do violence to the
controlling purpose of the “blue sky law.”

(4) The declared object of the “declaration of trust” being the consolidation
of a certain number of insurance companies doing business in Ohio according to a
specified plan, does not'the answer to the main question depend upon whether or
not such a consolidation if attempted could lawfully be carried into effect? This
question is suggested by two subordinate questions which have arisen in my
mind, namely:

(a) Would the commission which by law is to pass upon the proposed con-
solidation be justified as a matter of law in permitting a consolidation by which
the policy holders of all of the companies which it is proposed to consolidate
would be relegated so to speak to the existence of a company having but one
hundred thousand dollars ($100,000) capital (it being admitted that the aggregate
capital of the several companies mentioned by the promoters of the scheme as
within its purview is greatly in excess of one hundred thousand dollars($100,000) ?

(b) Would such commission be justified in sanctioning the proposed consolida-
tion, should it appear that the capitalization of the companies to be consolidated
had been expended by the issuance of “trust certificates” without any actual
increase in assets, (1) upon which dividends are to be paid to stockholders and
participating policy holders; or (2) which are to be accounted for and disposed
of at the time of the proposed consolidation.

In explanation of this question I repeat the statement that the combined assets
of all the companies mentioned by the promoters as within the purview of the
scheme are about two millions of dollars ($2,000,000), (the value of outstanding in-
surance cannot be counted as an asset in favor of policy holders), whereas this
sum is to be practically absorbed in the first instance under the consolidation
arrangement by the issuance of “common trust certificates” and that preferred
trust certificates are to be exchanged for stock in the company at a price fixed
upon the basis not only of par value of such stock but also upon the surplus and
the amount of outstanding insurance assuming the same to be worth twenty dol-
lars per thousand.

(c) Would not the fact (which I ascertain by independent investigation from
public records) that some of the proposed constituent companies limit themselves
in their articles of incorporation to certain dividends to stockholders and issue
policies entitling the holder thereof to participate in dividends, preclude the con-
summation of the proposed consolidation?

(5) What other than control of the proposed constituent companies and
their later consolidation into a company hereafter to be organized, has the so-
called “the consolidated companies” of value to offer to investors?

Arguments on the jurisdictional question were heard by the superintendent of
banks; and I have investigated and have received from counsel on both sides briefs
respecting the other questions which have suggested themselves to me.

Of course the question of jurisdiction is encountered first. It is raised by
consideration of the following section of the “blue sky law” so called; (section
6373-19, General Code, as enacted 103 O. L., 752) :

“If the issuer of such securities be a company incorporated, organized
or formed to make any insurance named in subdivisions I and II, division
III, title IX of the General Code, the ‘commissioner, for all the pur-
poses named in sections 14 and 16 of this act, shall be the superintendent of
insurance of this state. In addition to the powers given to, and the duties
prescribed to be performed by, such ‘commissioner,” under said sections, the
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superintendent of insurance shall have, over any such company disposing
or attempting to dispose of any of its securities within this state, the
powers of regulation, supervision and examination conferred on him by
law, with reference to companies licensed to transact the business of in-
surance within this state.”

The effect of making the superintendent of insurance the “commissioner” for
all purposes named under “sections 14 and 16 of this act” is to confer upon the
superintendent of insurance, instead of the superintendent of banks, among other
things the authority and jurisdiction to issue or to refuse to issue a certificate
or license entitling a dealer to dispose or attempt to dispose of a given security.

The terms “issuer” and ‘“company” as used in the above section are defined in
section 6373-2, General Code, as amended 104 O. L., 110, as follows:

“As used in this act, the term ‘company’ shall include any corporation,
co-partnership or association, incorporated or unincorporated, and when-
ever and wherever organized; ‘dispose of’ shall be construed to mean
‘sell, barter, pledge or assign for a valuable consideration or obtain sub-
scriptions for;' ‘issuer,” the original issuer of the security; and, where the
context demands it, words in the present tense include the future tense;
in the masculine gender include the feminine and neuter gender; in the
singular number include the plural, and in the plural, the singular number;
the word ‘whoever’ includes all persons, natural and artificial, principals,
agents and employes; ‘and’ may be read ‘or’ and ‘or’ ‘and.’”

In my opinion one effect of the “declaration of trust” above quoted is to
form or organize an unincorporated association or co-partnership; and to this
extent the trustees constitute or represent a ‘“company” within the meaning of
section 6373-2.

Presumably the word “company” as used in section 6373-19 is controlled by
the definitions of the other section just quoted as I have stated it. The pre-
sumption becomes a certainty when it is considered that the word “company” as
found in section 6373-19 is immediately followed by the words “incorporated, or-
ganized or formed.” That is, the force of section 6373-19 is obviously not intended
to be limited to incorporated companies, but to those which have been “organized
or formed” by methods less formal than incorporation as well. The ultimate ques-
tion then becomes as to whether or not the “trust” is formed “to make * * *
insurance.”

It is not my purpose in this connection to analyze the “declaration of trust”
as exhaustively as might be deemed appropriate for the reason that a more complete
analysis thereof is necessary in order to answer the more fundamental questions
which I have myself suggested and hereinbefore stated. It is sufficient in this
connection to state that the trust is certainly not a mere “dry trust.” The trustees
are not constituted a mere “holding” agency, but obviously are to engage in a busi-
ness enterprise. That this is true is evidenced by the following provisions of the
“agreement and declaration of trust:”

“(1) The plan contemplates the turning over to these trustees of all or a
large majority of the outstanding stock of the company sought to be consolidated
so that the trustees will then control the various companies.

“(2) The trustees as such in their collective capacity shall be designated as
‘the consolidated companies’ * * * and under that name shall conduct all
business.
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“(3) For the purpose of laying before the cestui que trust a statement of the
condition of the business, the trustees shall annually call a meeting of all the
certificate holders.

“(4) The trustees as such shall own the legal title to all property or assets of
any kind at any time belonging to their trust, and shall have and exercise the ex-
clusive management and control of same.

“(5) The trustees * * * ghall have the authority to appoint such officers,
agents or attorneys, which they may, from time to time, deem necessary or ex-
pedient for the conduct of their business. * * * They shall fix the compensa-
tion of all their agents, and after the dividends are earned and paid on the pre-
ferred certificates they are likewise authorized to pay themselves reasonable
compensation * * *

“(6) The trustees shall not be liable for errors in judgment in holding
property or assets of any kind * * * or in acquiring and afterwards holding ad-
ditional property * * * for any act performed or omitted by them  in the
execution of this trust in good faith.

“(7) The trustees may, from time to time, declare and pay dividends out of
the net earnings made by them, but the amounts of the dividends and the payment
of them shall be wholly in the discretion of the trustees except as provided above.”

It being clear that the trust is declared for a business purpose, the next question
is as to whether or not that business is the making of insurance. This is a
question of considerable difficulty. The trustees themselves are not to make con-
tracts of insurance, but they are, pending consolidation (which is to take place
at their discretion), to control corporations engaged in making contracts of in-
surance. Looking through the form of the transaction to the substance thereof
T think it must be held that the purpose of the trustees is to conduct, through the
proposed constituent companies and pending their consolidation, the business
which those companies are authorized to conduct. This will be done of course
by controlling the selection of the directors and other officers of the companies
and thus dictating their respective policies. So that in this somewhat liberal
but substantially accurate view of the case “the consolidated companies” is a
company formed to make insurance.

But there is another angle of view involving the raising of the second of the
two specific questions into which the first general question resolves itself which
justifies the adoption of the interpretation which I have put upon the first sentence
of section 6373-19. Section 12 of the blue sky law being section 6373-12 as amended
104 O. L., 115, provides as follows:

“No person or company shall, for the purpose of organizing or pro-
moting any insurance company, or of assisting in the flotation of its stock
after organization, dispose or offer to dispose, within this state, of any
such stock, unless the contract of subscription or disposal shall be in writ-
ing, and contain a provision substantially in the following language:

“‘No sum shall be used for commission, promotion and organiza-
tion expenses on account of any share of stock in this company in excess
of _._ per cent. of the amount actually paid upon separate subscriptions, or, in
lieu thereof there may be inserted, $___. per share from every fully paid
subscription, and the remainder of such payments shall be invested as author-
ized by the law governing such company and held by the organizers (or
trustees, as the case may be), and the directors and officers of such com-
pany after organization, as bailees for the subscriber, to be used only
in the conduct of the business of such company after having been licensed
and authorized therefore by proper authority.’

“The amount of such commission, promotion and organization ex-
penses shall in no case exceed fifteen percent. of the amount actually re-
ceived upon the subscription.
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“Funds and securities held by such organizers, trustees, directors or
officers, as bailees, shall be deposited with a bank or trust company of this
state or invested as provided in sections ninety-five hundred and eighteen
and ninety-five hundred and nineteen of the General Code until such
company has been licensed as aforesaid.”

I am unable to see why “the consolidated companies” and the trustees thereof
are not mere promoters of an insurance company, viz.: a company proposed to be
formed by the consolidation of the several companies contemplated by the trustees.
It is true that said section 6373-12 in terms applies only to the contract of sub-
scription or disposal of the stock of the company to be organized; and that the
trustees of “the consolidated companies” in issuing the “trust certificates” which
are provided for are not disposing or offering to dispose of stock in the new
company. This is guarded against in the “agreement and declaration of trust” in
the following language:

“The trustees propose to issue certificates for stocks obtained by them
and held as trustees, and when the last of the desired consolidation is
brought about, to retire said certificates with cash dividends and a dis-
tribution of stock or the proceeds of sale of all or any part of the stock
of the one insurance company.”

In other words, while the “trust certificates” may at the discretion of the
trustees be exchanged for stock in the new company their holders are not entitled
- to such stock as a matter of right under the terms of the trust agreement, but
such certificates may be retired with the proceeds of sale of the stock. But it is
obvious that the certificates on consolidation must be retired in one of these two
ways. Whether retired by cash dividends (a matter that will be referred to later),
and distribution of stock or by proceeds of the sale of the stock of the company
which it is proposed to form, the common stock issued by the trustees and represent-
ing promotion expenses will have to be provided for. In either event the amount
represented by the common certificates may be a charge upon the proceeds of the
stock to be issued; and to the extent that this is possible I believe that the
transaction will ultimately at least become subject to the regulatory provisions of
section 6373-12. That is to say if the trust agreement has any lawful purpose at
all it is the organization of the consolidated company; the two millions of dollars
($2,000,000) of common certificates authorized to be issued represent a part of the
expense of such organization and the promotion of the consolidated company. To
use any part of the proceeds of the sale of the stock of the new company, (or
surplus assets of the constituent companies) to take up outstanding common cer-
tificates would be paying organization expenses; and e fortiori to issue new stock
in exchange for outstanding common certificates would have the same effect. It
is no answer to this to say as was claimed in the hearing before the superintendent
of banks, that at the time of the proposed consolidation there will be no organiza-
tion expenses whatever; for provision for the outstanding common certificates
would be in my opinion the payment of promotion and organization expenses.

I am, therefore, of the opinion, for this reason, that “the consolidated com-
panies” must be regarded as an agency to promote an insurance company within
the meaning of section 6373-19 and that when the new or consolidated company
is formed its stock cannot be disposed of unless on a basis that will bring the
two million dollars of common certificates within the fifteen per cent. limitation
of section 6373-12. That is, stock in the new company would have to be sold or
exchanged on such a basis as to represent a capital and surplus aggregating over
thirteen millions of dollars ($13,000,000).
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There is a third reason for the view which I have taken on the first general
question, a mere statement of which will suffice at this point as I shall have to
elaborate upon it subsequently in this opinion. In my opinion the effect of the
stockholders of the several companies which it is proposed to consolidate entering
into a trust agreement and declaration is to make the various companies of which
they are stockholders partners in a common enterprise involving the continuing
conduct of their respective businesses under centralized control and management. In
this sense “the consolidated companies” may be regarded as a partnership of insurance
companies and of courses is an association or organization to make insurance.
This alone would bring it within the scope of section 6373-19 of the “blue sky law.”

Finally I think it is clear from an examination of the provisions of section
6373-19, General Code, that its scope is intended to embrace agencies in promotion
of insurance companies as well as insurance companies, the organization of which
has been perfected. If this were not the case there would be no reason for the
second sentence of the section which in effect vests in the superintendent of in-
surance, when acting as “commissioner,” the powers of regulation, supervision and
examination which he possesses with reference to licensed insurance companies,
to be exercised with respect to any ‘“such company disposing or attempting to
dispose of any of its securities within this state.” In this way as well as by con-
sideration of the meaning of the word “company” as defined elsewhere in the act
and used in this section, the intention of the legislature to make the superintendent
of insurance the “commissioner” in all matters relating to the promotion of in-
surance companies is made clear.

For the foregoing reasons then I am of the opinion:

First. That the superintendent of insurance is the “commissioner” under
the “blue sky law,” to whom application for a license and certificate authorizing
a sale or disposal of the trust certificates of “the consolidated companies” should
be made, and

Second. That the provisions of section 6373-12, General Code, while not directly
applicable to the disposal of these securities (which are not stock of an in-
surance company within the meaning of the term as therein used) will be ap-
plicable to the sale or disposal of the stock of any consolidated company which is
formed in pursuance of the “agreement and declaration of trust;” and that the
retirement of outstanding “common certificates” as provided for in said declara-
tion of trust at the time of such consolidation would constitute payment for
“commission, promotion and organization expenses” within the meaning of said
section 6373-12. For these reasons alone then the application which has been made
to the superintendent of banks should not be considered by him.

As I have stated the jurisdictional question and that respecting the applica-
tion of section 6373-12 of the blue sky law are doubtful because they involve the
interpretation of a new statute. I have answered them with the view of carrying
out the manifest object and purpose of the whole “blue sky law.” It was very
clearly the intention of the legislature that the superintendent of insurance
should be the “commissioner” in insurance matters under the blue sky law; and
I believe the terms which the general assembly has used in expressing its intention °
are sufficiently broad to justify the conclusion which I have reached. At any
' rate, assuming these terms to be of doubtful import on their face, consideration
of the evil to be remedied and the purpose which animated the general assembly
in imposing the duties of the “commissioner” upon the superintendent of insurance,
justifies and compels I think the interpretation which I have put on these pro-
visions.

In the view which I take of the merits of the application, however, the juris-
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dictional question is really a subordinate one; for I think the “agreement and de-
claration of trust” is so manifestly illegal and void that no certificate entitling any
person to dispose of the “trust certificates” provided for therein should be issued
by any state authority, however the jurisdictional question be decided.

In the first place, I think it will be universally admitted that “the consolidated
companies” does not at present exist as a trust. The fifteen persons who signed
it in effect merely hold themselves out to the stockholders of any insurance com-
pany doing business in Ohio or elsewhere as willing to act as trustees for them
for the accomplishment of the purposes mentioned. No trust relation will exist
until someone’s preferred certificate is disposed of, and then only as to the stock-
holder who surrenders his share of stock in return for such certificate or certificates.
I do not think it necessary to go into this matter at any length or to give it any
consideration as other reasons are sufficient for the conclusion reached herein.

The second specific question bearing upon the legality of the enterprise is a
most serious one. The consolidation of life insurance companies, for example,
is provided for by statute and it may be said to be the policy of the state to
encourage such consolidation. But that policy is qualified by specific provisions
prescribing the manner in which the consolidation shall be effected (sections 9351-
9356, inclusive, General Code). These provisions are to the effect that one
company desiring 1o consolidate with another shall present a petition to the super-
intendent of insurance incorporating the terms and conditions of the proposed
consolidation and praying for the approval or any modification thereof. Thereupon
the superintendent shall give notice of a hearing on such petition which shall
be held by a commission consisting of the governor or some competent person
to be appointed by him, the superintendent of insurance and the attorney general.
This commission has authority as stated to approve or to modify the terms of
the consolidation and to make orders with reference thereto, as well as to make
orders relative to the distribution of surplus assets.

I think that it is so elementary as not to require the citation of authorities
that power to consolidate is a franchise and can be exercised only in the manner
prescribed by law. Furthermore, it is a power which inheres in the insurance
company as such and constitutes a corporate act. That is to say, consolidation is
not an incident of the right of the individual stockholders, but the power is an
attribute of the corporation itself. Insurance companies organized under the laws
of Ohio have no authority whatever to enter into any mutual arrangements having
the effect of consolidation other than by virtue of the statutes just cited. Specifically,
they may not enter into any contract of partnership or pool their respective in-
terests or otherwise provide for joint management or control. If the enterprise
now under consideration purported. to be one entered into by the various com-
panies proposed to be consolidated as such instead of by their stockholders acting
through the trustees under the name and style of “the consolidated companies the
arrangement would be clearly ultra wires of the corporations and void; or if the
several companies themselves should enter into a mutual contract whereby their
concerns were to be managed by a central executive board for an indefinite period
or until the board deemed it wise to consolidate the companies into one, such a
contract would be unlawful and void as against public policy whether the relation
created thereby be regarded as a partnership or as a combination or otherwise,

(State v. The Standard Oil Co, 49 O. S, 137.)
(Geurinek v. Alcott, 66 O. S, 94.)

Tt is not necessary in order that this result shall follow that the combination
of corporations affect the price of commodities or otherwise tend to monopolistic
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restrictions in trade and commerce. The vice of such a contract is, from the
standpoint of the corporation, a subjective one and finds expression in the following
language from the Standard Oil case, supra, at page 185:

“The law requires that a corporation should be controlled and managed
by its directors in the interest of its own stockholders and conformable
to the purpose for which it was created by the laws of its state.”

Again, such a contract among the companies as such would involve delega-
tion by them to the central managing board of practically all their corporate
powers and functions of a substantial nature. A corporation is not permitted
to delegate such powers and functions in this manner.

Southern Electric Securities Co. v. State, 44 Southern 786.

Noyes on Intercorporate Relations, section 315.

Eddy on Combinations vol. 1, section 607, especially at page 555
and cases cited among which see Gould v. Head, 38 Fed. 886.

If the above “agreement and declaration of trust” were subscribed by the cor-
porations as such there could be no doubt about its effect in this particular. It
embodies a frank declaration of intention that “the plan contemplates the turning
over to these trustees of all or a large majority of the outstanding stock of the
companies sought to be consolidated “so that the trustees will then control the
various companies and the matter of consolidation becomes a detail.”

Parenthetically, it may be remarked that indeed and in truth should this
agreement be carried out the “matter of consolidation” would actually become
unnecessary save as a sort of formal compliance with the law.

Does the “agreement and declaration of trust” stand on any different footing
because if carried out the parties to it will be stockholders of different companies
and not the companies themselves? Common sense dictates a negative answer to
this question; and such an answer is forced also by authorities. In the Standard
Oil case, supra, this was the very question which controlled the decision of the
court. The temptation is to quote liberally from Judge Minshall’s opinion relative
to the nature of a corporation and the impossibility of distinguishing in substance
the corporation as an entity from its stockholders; and distinction, too, between
these acts and agreements which the stockholders may commit and make as
incident to their individual ownership of the shares of stock and those other
acts and agreements which directly effect the corporation as such and are therefore
held to be corporate acts. The limitations of space, however, forbid quotation
save from the syllabus of the case which states the unanimous decision of the
supreme court of this state.

“That a corporation is a legal entity, apart from the natural persons
who compose it, is a mere fiction, introduced for convenience in the trans-
action of its business, and of those who do business with it, but like
every other fiction of the law, when urged to an intent and purpose not
within its reason and policy, may be disregarded.

“Where all, or a majority of the stockholders composing a corporation,
does an act which is designed to affect the property and business of the
company, and which, through the control, their numbers give them over
the selection and conduct of the corporate agencies, does affect the prop-
erty and business of the company, in the same manner as if it had been
a formal resolution of its board of directors; and, the act so done is ultra
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vires of the corporation and against public policy, and was done in their
individual capacities for the purposes of concealing their real purpose
and object, the act should be regarded as the act of the corporation; and, to
prevent the abuse of corporate power, may be challenged as such by the
state in a proceeding in quo warranto.”

To the same effect see:

People v. North River Sugar Refining Co, 121 N. Y., 623.
Noyes on Intercorporate Relations, sections 313 to 317, inclusive.
Eddy on Combinations, section 607.

It is interesting to note in connection with The Sugar Refining Trust case
decided by the court of appeals of the state of New York that the court of first
instance and the supreme court of that state had forfeited the charter of the under-
lying company which was the defendant therein in at least partial reliance upon the
fact that the effect of the combination was to destroy competition in a commodity
of general use and consumption (54 Hun. 356) ; whereas the court of appeals in
affirming the judgments of the lower courts planted its decision solely upon the
grounds pertaining to corporation law as such. As stated in the opinion of the
court:

“We have reached our conclusion, and it appears to us to have been
established, that the defendant corporation has violated its charter and
failed in the performance of its corporate duties and that in respects so
material and important as to justify a judgment of dissolution. Having
reached that result, it becomes needless to advance into the wider dis-
cussion over monopolies and competition and restraint of trade and the
problems of political economy. * * * Without either approval or dis-
approval of the views expressed upon that branch of the case by the
courts below, we are enabled to decide that in this state there can be no
partnerships of separate and independent corporations, whether directly
or indirectly through the medium of a trust; no substantial consolidations
which avoid and disregard the statutory permissions and restraints, but
that manufacturing corporations must be and remain several as they were
created, or one under the statute.”

I mention this case not because anything is needed to supplement the decision
of our own supreme court in The Standard Oil case, but because in spite of the
very clear language of the decision in the latter case, of itself sufficient to support
the judgment of the court, the economic considerations which the New York
court put aside as immaterial were commented upon in The Standard Oil case.
I think the Standard Oil case is authority for the rule as T have stated it; but
the distinctions drawn by the New York court are at least helpful to show the
existence of the rule separate and apart from the principles which make a com-
bination in restraint of trade in a commodity illegal:

Returning again to the “agreement and declaration of trust” there can be
no doubt that its intended effect is that which is prescribed by the rule as I have
stated it. The trustees by means of exchanging preferred trust certificates for
shares of stock in several insurance companies are to acquire control of those
companies. That is the stockholders of the companies by surrendering their shares
to the trustees are to aid in accomplishing a result which affects the management
of the corporations as a whole and indeed will end in surrendering all their in-
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dependent functions substantially to the trustees. The rule is not limited to a
prohibition against a corporation entering into a technical partnership; it is
violated when any agreement is entered into whereby agencies outside of the
regular corporate agencies authorized by law, secure control of the corporate
management and assets with a view to administering them for the benefit of the
common scheme,

It will be observed that I have taken the ground that the combination or in-
formal consolidation is illegal for want of corporate power to enter into it regard-
less of its effect as a restriction upon trade or commerce. Decisions of lower
courts of this state are at variance with respect to whether or not insurance is
within the purview of the anti-trust statute. Whether or not this is true that
statute is expressly declared to be cumulative only of the common law. (Sec.
6402, General Code).

But there is another statute respecting corporations which shows quite clearly
that the policy of the state is opposed to such intercorporate relations as tend
to restrain competition. I refer to section 8683, General Code, which provides as
follows:

“A private corporation also may purchase, or otherwise acquire, and
hold shares of stock in other kindred but not competing private corporations,
domestic or foreign. This shall not authorize the formation of a trust
or combination for the purpose of restricting trade or competition.”

Finally, on this point, it may be urged that as consolidation which is the
ultimate object of the “agreement and declaration of trust” is permissible,
therefore, the trust agreement itself, which is designed to promote consolidation,
should be looked upon with favor; or that putting it in another way, the power
to consolidate on the part of the corporations implies the power on their part
and on that of the stockholders acting in their corporate capacity to take all steps
which may be deemed necessary and convenient for the accomplishment of that
purpose. This does not follow. 1 have already stated that consolidation is a
corporate power or franchise which must be exercised in the manner provided
by law and not otherwise; whereas the effect of the trust agreement if carried
out would be, as it declares on its face, to make consolidation a “detail;” i. e.,
a thing necessary merely to put the stamp of legality upon an affair already
accomplished. ’

I think I have said enough on this point to demonstrate that insurance com-
panies affected by this trust agreement are without power to enter into any sort
of partnership or pool arrangement; that their stockholders through agents are
likewise without power to do so; and that the persons denominated “trustees”
are forbidden by the settled policy and law of this state to dominate the affairs of
more than one corporation.

My attention has been called to decisions upholding the validity of voting
trusts within a single corporation. There is a wide distinction between trust
agreements of this kind and those of the kind exemplified by the one above
quoted. This distinction was very clearly made in two cases decided by the
same court within a short space of time and affecting the same corporation, viz.:
Hafer v. Railroad company, 9 O. D., Reprint 470; Griffith v. Jewett, Id. 627.

The case of State ex rel. v. Railroad Company, 6 C. C, 415 has been cited
to me. On its face, the trust agreement involved in that decision was a mere
voting trust among the stockholders of a single corporation. Tt was claimed that
in reality the scheme contemplated the control of the one corporation by the
directors of another. The two companies were railroad companies owning con-
necting and not competing lines. The court held, first, that the agreement was
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in form and substance a mere voting trust and that if any illegal use of the trust
were contemplated or made that would be an entirely distinct matter; but that
by virtue of the very broad provisions of section 3300, Revised Statutes, now
section 8308, General Code, authorizing connecting railroad companies to ‘“‘enter
into any arrangement for their common benefit consistent with, and calculated to
promote the objects for which they were created,” it would be competent for
one railroad company to permit itself to be managed and controlled by another
provided their respective lines were connecting and not competing. Of course
it is obvious that insurance companies or other corporations generally have no such
powers as are expressly conferred by law upon railroad companies in this par-
ticular.

I am of the opinion, therefore, that for the reasons thus far stated the
object sought to be accomplished by this trust agreement is an unlawful one.

I come now to consider another question which has suggested itself to me,
namely, as to the validity of the trust considered with respect to whether or not
it constitutes an attempt to create a corporation; or putting it in another way
whether or not the trustees, should they proceed to carry out the terms of the trust,
would be guilty of usurping corporate franchises and privileges.

While this question may not be free from doubt, I incline strongly to the view
that the powers and duties vested in the trustees by the “agreement and declaration
of trust” above quoted and to be exercised by them include several which
are in the nature of corporate franchises.

The incidents of this trust are not substantially distinguishable from those of
a corporation. The trust is to have a capital stock on which dividends are to be
computed and paid. This capital stock is divided into shares represented by
“trust certificates” of the two classes named therein. Those shares are transferable
like the stock of any corporation, and the death of any certificate holder does not
dissolve the association. There is to be a board of trustees consisting of a certain
number and there is provision for filling vacancies therein. The trustees are to
elect a president and vice-president and to appoint a secretary and treasurer.
The trust is to continue until a certain object is achieved, but the determination
as to whether or not the object has been achieved is to be made by the trustees
themselves, although it may be dissolved by a majority vote of each class of
certificate holders. The trust is to have a name and a common seal. The trustees
are to have authority to enact by-laws and rules and to appoint agents and
officers, and are required to elect certain officers.

Neither the trustees nor the certificate holders are to be personally liable to
creditors who are to look only to the funds and property of the trust. Finally
the declaration of trust may be amended at any time provided that such amend-
ment does not affect the nature of the liability of either the trustees or the
certificate holders.

It seems to me that there is no vital distinction between this kind of an
organization and a corporation. Section 8627, General Code, describes the general
corporate powers as follows:

“Upon filing articles of incorporation, the persons who subscribed them,
their associates, successors, and assigns, by the name and style pro-
vided therein, shall be a body corporate, with succession, power to sue
and be sued, contract and be contracted with; also, unless specially limited
to acquire and hold all property, real or personal, necessary to effect
the object for which it is created, and at pleasure convey it in con-
formity with its regulations and the laws of this state. Such corporation
also may make, use, and at; will alter a common seal, and do all other
acts needful to accomplish the purposes of its organization.”
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In State ex rel. v. Ackerman, 51 O. S, 163, it became material to inquire whether
a certain group of individuals who had entered into articles of agreement could be
ousted from carrying on business thereunder by action under the statute pro-
viding for quo warranto “against an association of persons who act as a cor-
poration within this state without being legally incorporated.” The articles of
agreement involved in that case recited that the signers were desirous of entering
into the business of guarantee and accident insurance. They thereupon agreed
with each other to deposit a certain sum with an “advisory committee,” such sums
to be held for the individual account of each subscriber, together with all earnings
thereon, as a fund to meet any loss which the subscriber might sustain upon any
policy of insurance subscribed by him beyond the net amount of premiums earned
and received on said policy. The committee was to supervise the business of the
association and to direct certain attorneys in fact who were to be appointed by the
subscribers. Those attorneys in fact were to manage the actual business of
the enterprise which was to consist of the issuance to the subscribers of policies
of insurance, all of which was provided for in great detail in the agreement. The
supreme court of this state held that quo warranto would lie under the statute
and that the defendants were unlawfully exercising a franchise. In the opinion
of the court per Williams, J., at page 195 appears the following:

“Where, by statute, the legal exercise of a right, which at common law
was private, is made to depend upon compliance with conditions interposed
for the security and protection of the public, the necessary inference is
that it is no longer private, but has become a matter of public concern,
that is, a franchise, the assumption and exercise of which without comply-
ing with the conditions prescribed would be a usurpation of a public or
sovereign function. Tn this case, the legislature has done no more than
was done by the court in the other instance, when it, from considerations
of a public nature, declared, as a principle of the common law, that facts
brought to its notice, or of which it then took judicial notice, warranted the
application of principles existing independently of the legislative declara-
tion to the effect that the right claimed was matter of public and not ex-
clusively of private concern. Spelling on Extraordinary Relief, sec. 1807.”

The same author further says:

“There was no class of business, the transaction of which, as a matter
of private right, was better recognized at common law than that of making
contracts of insurance upon the lives of individuals. But now, by statute,
in almost, if not quite all the states, stringent requirements as to security
of the persons dealing with insurers and the making and filing reports
with public officers for public information, are provided, and must be
strictly observed and complied with before any person, association or cor-
poration may make any contract of life insurance. The effect of such
statute is to make that a franchise which previously had been a matter
purely of private right. 1d. section 1808.”

It might be supposed that the gravamen of the complaint against the defendants
in the case just cited lay in the fact that they were doing the business of tnsurance
rather than in the fact that they had assumed to create a body corporate as such.
That the court did not place its decision upon this ground alone, however, is ap-
parent from its citation of and discussion of the case of Greene et al., v. People, 21
N. S. Rep. 605, which will be found on page 197 of the report of the Ackerman
case. Judge Williams says at that page that:



ATTORNEY GENERAL. 189

“We fully concur in the doctrine announced by Scholfield, J., in the
opinion,”

and proceeds to quote from that opinion in part as follows:

“We think it clear that in two respects at least, these respondents are
acting as a corporation, and it is not pretended that they are actually in-
corporated, namely; First, in professedly limiting their liability to the
amount of money contributed by each; second, in assuming to give per-
petuity to the business by making membership certificates transferable by
the assignment of the member or his personal representative. It may be, as
contended by counsel, that individuals may insure property against loss by
fire. They cannot limit their liability to any given amount of capital they
choose to set apart for that purpose, nor can they perpetuate the business
without change of capital, beyond their own lives indefinitely. These things
can only be done by a corporation. * * *”

So it is that the Illinois supreme court held that whether or not insurance was
itself a franchise, an association with limited liability and perpetual succession
constituted a corporation and if not lawfully incorporated could be ousted from
transacting that business; and the Ohio court clearly put the stamp of its approval
by the rule laid down by the Illinois court.

I think the doctrine here is well stated in the case of People ex rel. Platt v.
Wompel, 6 L. R. A. 303, which involved a corporation franchise tax and its ap-
plication to what were known as “joint stock associations,” the organization and
existence of which were authorized by the laws of New York. In the opinion per
Danforth, J., appeared the following: ’

“Tt seems obvious from these articles that the arrangement consummated
by them has little in common with a private partnership, for they provide
for a permanent investment of capital, the right of succession, the transfer
of properly by an assignment of the certificate of ownership and the pros-
ecuting of suits in the name of one person. The company has therefore
the characteristics of a corporation, and, so far as it can, it assumes to
itself an independent personality, and asserts powers and claims privileges
not possessed by individuals or partnerships. Tt is precisely such an as-
sociation as, when formed without authority from parliament, was declared
in England to be illegal and void, and to be deemed a ‘public nuisance,
* % % the statute in this respect following, it was said, the common law
and enforcing its rules by the imposition of penalties * * *

“It is not necessary, however, to assert in what cases such a combina- .
tion of individuals would not be deemed illegal at common law; for the
statutes of the state render the arrangement possible and in our opinion
the association in question is within their purview. ¥ * *

“In view of the capacities and attributes with which, as we have seen,
the United States Express Company is endowed, and in view also of the
statutes which legalize its assumed capacities, and make valid and effective
its asserted right of succession, its distinctive name, and the alienability of
its shares, we find nothing to warrant the contention of the appellant that
it is a mere partnership, existing only under its articles of agreement
and association.”

So in Express Company v. State 55 O. S,, 69, the question was directly raised
as to whether or not one of these express companies incorporated as joint stock
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associations constituted a corporation under the laws of Ohio for the purpose of
service of summons. The case just cited was followed and approved and it was
held that an Ohio excise tax, said to be founded in part upon the corporate fran-
chise as a subject of taxation, could be exacted from such organizations.

Now the laws of Ohio permit of but one form of association of individuals
under a common name with perpetual succession and limited liability. (Limited
partnership associations have not been overlooked.) Any voluntary organization
attempting to arrogate to itself these attributes may be dissolved and terminated
under the statute by the use of the writ of quo warranto. Therefore, I am of the
opinion upon the question which I have been discussing, that the above “agreement
and declaration of trust” amounts to an attempt to create a corporation and to
vest in the trustees thereof corporate power, the exercise of which if attempted
could be prevented by action in quo warranto. That being the case the agree-
ment is unlawful and void and all things to be done in pursuance thereof would be
illegal.

Consideration of the fourth question which I have suggested in connection with
the merits of the application is introduced by referring to the sections of the
General Code above cited which provide the method of consolidation .of legal
reserve life insurance companies, and particularly section 9355, General Code,
which provides as follows:

“If satisfied that the interests of the policy holders of such company
or companies are properly protected, and that no reasonable objection exists
thereto, the commission may approve and authorize the proposed con-

. solidation or reinsurance, or such modification thereof as seems to it best
for the interests of the policy holders, and make such order with reference
to the distribution and disposition of the surplus assets of any such com-
pany thereafter remaining, as shall be just and equitable. Such consolida-
tion or reinsurance shall only be approved by the consent of all the
members of the commission, whose duty it will be.to guard the interests
of the policy holders of any such company or companies proposing to con-
solidate or reinsure.”

The commission provided for in the foregoing section undoubtedly has some
discretion. But the section clearly requires that the commission be satisfied that
any proposal of consolidation properly protects the interest of the policy holders.
Should, therefore, the commission sanction an arrangement which would do mani-
fest violence to the interests of the policy holders or to the interests of the stock-
holders it would abuse its discretion and its acts would not be binding on the courts,
so that a consolidation sanctioned by it could be enjoined.

It seems to me that plans of the promoters of the proposed consolidation
as disclosed by the declaration of trust itself suggest strongly the conclusion that
no statutory commission could sanction the consolidation which is to be effected’
without so abusing the power imposed in it by section 9355 as to render its act
nugatory.

In the first place the trust agreement proposes that preferred certificates shall
be issued for outstanding stock valued on a given uniform basis, dollar for
dollar; and that in addition thereto there be issued two millions of dollars
in common trust certificates. Then at the time of the consolidation there is to be
redemption of all the outstanding preferred certificates at par and accrued
dividends, and a further distribution of the assets of the trust among the holders
of the common trust certificates. In other words it is at least highly probable
that between four and six millions of dollars of assets would have to be distributed
according to the terms of the trust agreement at the time of any consolidation.
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This attempt to control the distribution of the surplus assets of the constituent
companies after the merger is illegal as it attempts to forestall the prerogative,
discretion and duty of the commission under section 9355, G. C. If it is admitted,
as it must be, then the trust agreement is without force in this respect, then it
must be admitted further that the trustees will be unable to carry out their agree-
ment with the certificate holders who have surrendered their stock for certificates
or who have otherwise acquired certificates for value.

This conclusion is based upon the only interpretation of the trust agreement
which will give any value whatever to the trust certificates and constitute any
foundation whatever for the guaranteed dividends referred to in the agreement.
In short the issuance of the trust certificates constitutes an attempt to impose
such a liability upon the assets of the enterprise as to cut down the assets of the
proposed consolidated company as compared with the aggregate assets of the
constituent companies to the extent which I have described. In this connection,
too, the result would be the same whether four companies (the minimum under the
declaration of trust) are consolidated or whether seven or more are brought into
the consolidation; except that the promotion expense represented by the $2,000,000
par value of common trust certificates is the same regardless of the total assets
of the companies brought into the consolidation.

Either the commission would feel that it could not sanction the consolidation
except in recognition of the trust and the outstanding trust certificates; in which
event the result to the policy holders would be anything but “just and equitable;”
or, safeguarding the interest of the policyholders (especially those having a right
to participation in dividends), the commission would decree that the net assets
of the constituent companies be maintained substantially as capital and surplus of
the consolidated company in which event the promised dividends on the preferred
trust certificates and distribution to the holders of the common trust certificates
could not be carried out. The one result would prevent consolidation; the other
would destroy what speculative value the trust certificates had. So it seems
to me that the effect of the plan contemplated in the trust agreement and in
particular that feature of it which calls for the issuance of $2,000,000 common stock
is such as is incompatible with a successful consolidation as proposed therein.

From the other angle suggested by the second part of my fourth question,
has the statutory commission the discretion to permit the consolidation of a
company writing participating policies with one writing non-participating policies?
I have already pointed out the effect of the increase in “securities” upon which
dividends are to be paid during the life of the trust and upon the basis of which
distribution is to be made at the time of consolidation. The effect of such a
process upon the interests of participating policy holders needs no elaboration.

I do not believe that a commissioner under the “blue sky law” would be
justified in ignoring questions of this kind. The whole scheme of the trustees
rests upon the supposition that at a certain time a consolidation may be perfected.
1f it be shown that such a consolidation as is contemplated by the “agreement
and declaration of trust” is of a nature as to make it impossible that it will ever
be sanctioned, I do not belicve that the commissioner under the sections which
define his duties and to which T shall call attention in a moment, would be justified
in issuing his certificate authorizing the sale or disposal of trust certificates.

On the last question which I have suggested it seems to me that consideration
of the entire trust agreement makes it clear that until consolidation is effected the
only attribute of value which is possessed by the trust certificate lies in the control
of the so-called constituent companies. No dividends are to be accumulated upon
the preferred certificates until the time of consolidation. Prior to consolidation
the dividends on the stock issued by any of the constituent companies are to be
paid to the owner thereof at the time of the transfer. It is thus seen that neither
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class of certificates in itself has any present value; and that the speculative value
of the certificates depends upon the successful consolidation of the companies, a
thing which is in the highest sense a contingency. (Although one is likely to be
mislead in this respect by reading one of the trust certificates without also care-
fully reading the “agreement and declaration of trust.”)

It occurs to me that the indefiniteness of the trust agreement on one of the
many points on which it is indefinite, namely, the number, kinds and identity of the
companies proposed to be consolidated, raises a serious question under the blue
sky law, for even the speculative value of the,certificates would depend very largely
upon the identity of the companies proposed to be consolidated. The trustees
are not bound to secure the consolidation of any particular companies, or even any
particular kind of companies. Thus the foundation of the whole scheme is so
vague and uncertain as to make the proposition hardly a fair one for the purposes
of the blue sky law.

Heretofore I have been considering what would happen in the event that the
proposed consolidation were attempted to be carried out. I have stated in sub-
stance that the holders of the common trust certificates would, if their certificates
are to be given any value whatever, be entitled to share in whatever distribution
of assets would then take place. In this connection I think I ought to mention
a point which has not yet been considered. The second article of the “agreement
and declaration of trust” provides for the termination of the trust in the following
language :

“The presént trustees shall serve for a period of three years * * *
-If, at the end of said three year period, the trustees by a majority vote
resolve that the trust has not been fully completed or that the bringing
into the consolidation of any other company or companies is desirable,
the period of termination of the trust may be extended for one year, and
similarly at the end of one year the termination may be postpohed another
year under the same conditions, and so each successive year in the dis-
cretion of the trustees; said trustees in the event of such extension but
the certificate holders by a vote of a majority of each class may at any
annual meeting terminate the trust.”

As I have already stated, the broad effect of these provisions is to make
the trust terminable by consolidation or otherwise in the discretion of the trustees.
One qualification must, however, in the light of the above language be made,
namely, the certificate holders by a vote of a majority of both classes at any
annual meeting may also terminate the trust. This provision gives to the holders of
the common certificates an effective veto against any movement on the part of the .
holders of preferred certificates in the direction of consolidation or dissolution
of the trust. Under the trust agreement the promoter and the trustees who are
to be compensated in common trust certificates, and their assigns, will constitute
the holders of such common certificates. So that in the last analysis, while the
trust purports to be created for the benefit of the holders of preferred certificates
who are the real parties in interest, the actual control of the enterprise is in the
hands of the holders of the common certificates who would have the power to
say that no consolidation should ever be brought about except on terms which
would provide for their interests. In the meantime, of course, should the trustees
acquire a majority in interest of the stock of one or more companies, their
control of such companies would effectually negative any disposition on the part
of the stockholders thereof to withdraw from the scheme. However, this last
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statement may be qualified by observing that any holder of preferred certificates
may at any time after fwo years from the date of the issue thereof demand the
return of the stock exchanged therefor.

The statute governing the “commissioner” whether the superintendent of
insurance or the superintendent of banks, with respect to the issuance of certificates
of this sort, is section 6373-16 which provides that:

“Said ‘commissioner’ shall have power to make such examination of
the securities or of the property named in the next preceding sections as
he may deem advisable; and if it shall appear that the law has been complied
with and that the business of the applicant is not fraudulently conducted,
and that the proposed disposal of such securities or other property is not
on grossly unfair terms, and in the case of securities that the issuer is
solvent, upon the payment of a fee of ten dollars, the commissioner shall
issue his certificate to that effect, authorizing such disposal.”

For the reasons stated in considering the second group of questions above dis-
cussed, I am of the opinion that as a matter of law it appears with respect to the
securities proposed to be issued by “the consolidated companies” that the law has
not been complied with and that the proposed disposal of such securities is on
grossly unfair terms. I question also whether it appears affirmatively that the pro-
posed issuer, “the consolidated companies” is solvent, inasmuch as at the time of
application it undoubtedly has some debts or liabilities incurred thus far in its
organization whereas it does not thus far appear to have any assets whatever,
and personal liability is sought to be disclaimed.

There are other matters that might be mentioned, but owing to the fact that
this opinion has already become quite lengthy, T shall pass by them.

Accordingly, I am of the opinion that no “commissioner” under the “blue sky
law” can issue his certificate authorizing a disposal of the trust certificates proposed
to be issued by “the consolidated companies.”

Respectfully,
Epwarp C. TURNER,
Attorney General.

103.

SUPERINTENDENT OF BANKS—EXPENSE OF LTIQUIDATING DEPART-
MENT PAID FROM ASSETS OF BANK UNDER CERTAIN RESTRIC-
TIONS.

Compensation and expenses of liquidating a bank must be paid from the assets
of such bank and can be so paid only after they are fixed by the superintendent
of banks and approved by the court of common pleas of the county wherein the
bank is located. In no event can such compensation and expenses be paid from
the state treasury.

CoLumsus, Ounio, February 23, 1915,

Hoxn. A. V. DoxaHEey, Auditor of State, Columbus, Ohio.
Dear Sir:—I have your letter of February 18, 1915, requesting my opinion as
follows:

T—A. G.
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“Under the provisions of section 742-4, General Code, requiring the
compensation and expenses of liquidating agents to be fixed by the super-
intendent of banks subject to the approval of the common pleas court
of the proper county, must said compensation and expenses be approved
by the court before they can legally be paid out of the funds of the
bank?

“If the court should disapprove any of the items fixed by the super-
intendent may the same be legally paid out of the state treasury, or will
the person to whom said item of compensation or expense is due be com-
pelled to refund the same if said compensation or expense had been in fact
paid before the court had taken any action on the same?

“If it should develop that the liquidating agent has paid claims either
for compensation or expense without the same having been fixed by the
superintendent aund approved by the court, what finding should be made
in the premises?”

Section 742-2 of the General Code is as follows:

“The expenses incurred by the superintendent of banks in the liquida-
tion of any bank in accordance with the provisions of this act, shall in-
clude the expenses of deputy or assistants, clerks and examiners employed
in such liquidation, together with reasonable attorney fees for counsel
employed by said superintendent of banks in the courts of such liquidation.
Such compensation of counsel, of deputies, of assistants, clerks and ex-
aminers in the liquidation of any corporation, company, society or asso-
ciation, and all expenses of supervision and liquidation shall be fixed
by the superintendent of banks, subject to the approval of the common -
pleas court of the county in which the office of such corporation, com-
pany, society or association was located, on notice to such corporation, com-
pany, society or association. The expense of such liquidation shall be paid
out of the property of such corporation, company, society or association
in the hands of said superintendent of banks, and such expenses shall be
a valid charge against the property in the hands of the said superintendent
of banks and shall be paid first, in the order of priority.”

By virtue of the provisions of this section all expenses of liquidating a bank,
which include the compensation and expenses of the liquidating agent must, before
payment, be fixed by the superintendent of banks, and the approval of the common
pleas court secured as prescribed therein.

Therefore, considering your questions in the order in which they are asked,
I am of the opinion that the expenses mentioned in your first question cannot legally
be paid out of the assets of the bank until the amount thereof is fixed by the
superintendent of banks with the approval of the common pleas court first secured.

Answering your second question, I am of the opinion that there is no authority
for paying any of the expenses mentioned from the state treasury in any event.
If any such items have been paid from the assets of the bank before being fixed
by the superintendent of hanks and approved by the court of common pleas, such pay-
ments were unauthorized and unlawful, and the officer making stich unauthorized and
unlawful payments can he compelled to refund the same. It does not necessarily
follow, nor do I wish to be understood as holding or advising, that an individual
who has been paid for services rendered or supplies furnished in good faith to
the superintendent of banks or his deputy in the liquidation of a bank can be
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required to refund the amount so paid to him, but only that the officer, or agent,
entrusted with the liquidation of the bank can he compelled to refund the amount
paid out by him without such authority.

Answering your third question, 1 desire to call your attention to the language
in the last two sentences of section 742-2 of the.General Code as follows:

“The superintendent of banks may under his hand and official seal
appoint one or more special deputy superintendents of banks as agent or
agents to assist him in the duty of liquidation and distribution, a certificate
of appointment to be filed in the office of superintendent of banks and a
certified copy in the office of the clerk of the county in which the office
of such corporation, company, society or association was located. The
superintendent of banks -shall require from such agent or agents such
surety for the faithful discharge of their duties as he may deem proper.
All bonds shall be deposited with the secretary of state and kept in his
office.”

By virtue of these provisions the liquidating agent appointed by the super-
intendent of banks to assist him in the duty of liquidation and distribution is
clearly a deputy, and the superintendent of banks, together with his bondsmen,
are liable for any default or breach of trust on the part of such deputy. This
is made clear by the language of the last sentence of section 742-2, above quoted,
which directs the superintendent of banks to “require from such agent or agents
such surety for the faithful discharge of his duties as he may deem proper.”

Therefore, if the liquidating agent (meaning, I assume, a special deputy super-
intendent of banks) has paid claims either for compensation or expenses without
the same having been fixed by the superintendent of banks, and approved by the
court, such payments being clearly unauthorized and unlawful, a finding should
be made requiring such liquidating agent to refund the amount so unlawfully
paid. In the event that he refuses or is unable to make such a refund, the super-
intendent of banks himself may be held for the default of his deputy and re-
quired to refund the amount unlawfully paid out. If the superintendent of banks
should be compelled to answer in this manner for the default of his liquidating
agent, he may recoup his loss by resorting to an action on the bond which he is
directed by law to require from such agent.

My answers have been limited ‘strictly to the scope of your several questions
and I have not considered the legal possibility or curative effect of securing from
the proper court a subsequent approval of such unauthorized expenditures.

: Respectfully,
Epwarp C. TURNER,
Attorney General.



196 ANNUAL REPORT

104.

RURAL SCHOOL DISTRICTS —ELECTORS VOTE -IN PRECINCT IN
WHICH THEY RESIDE, WHERE BOARD OF EDUCATIQON HAS MADE
NO ASSIGNMENT OF DISTRICT. ' )

When there has been no assignment of the voters of a rural school district by
the board of education under section 4714, G. C., the electors of the rural school
district shall vote for school officers and on all school questions in the precinct
in which they resz'de)

Corumsus, Omio, February 23, 1915.

Hown. Cuas. Q. HiLDbeBRANT, Secretary of State, Columbus, Ohio.

Dear Sik:—I have yours of February 15, 1915, submitted for an opinion
thereon communication from the deputy state supervisors of elections of Marion
county, Ohio, as follows:

“We are about to have an election for bond issue in a consolidated
school district which lies in four townships and in these four townships -
there are five voting precincts and we are undecided as to where the
voters in this consolidated school district should vote on the bond issue.

“We are enclosing a plat showing the consolidated school district,
together with the townships and the polling places. You will observe
that one of the townships, Montgomery, is divided into two precincts and,
the consolidated school district takes in part of both of these voting pre-
cincts. There is a small town lying practically in the center of the con-
solidated school district, but this town is unincorporated, and has no
voting precinct in it. We understand that they expect to call this con-
solidated school ‘The Montgomery Consolidated Rural School District,” and
probably section 4714 of the school election laws would cover this prop-
osition which reads as follows:

“‘Electors residing in a rural school district may vote for school officers
and on all school questions at the proper voting place in the township,
in which such district is located.’

“So that under this section we could probably hold election for this
consolidated school district at the regular polling place in Montgomery
East precinct, but in doing this a number of the voters in this district
would have to drive, in the neighborhood of eight or ten miles to vote.

“If we would hold an election in each one of the townships for the
voters in this school district, we figure it would be a rather expensive
election. In case we should compel all voters in the consolidated school
district to vote in the polling place in Montgomery East precinct on this
question of bond issue for a consolidated school, where would they vote
this fall for members of the school board and then for their respective
township officials ?”

The consolidated school district is within that class which is by the terms of
section 4679, G. C, as amended in 104 O. L. 133, styled a rural school district.

The question submitted by you involves a consideration of section 4714, G. C,,
as amended in 104 O. L., 135, as follows:

“Electors residing in a rural school district may vote for school
officers and on all school questions at the proper voting place in the
township in which such district is located. If the township is divided
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into different voting precincts, the board of education of such district shall
assign the voters thereof to the proper precinct or precincts, and a map
shall be prepared- showing such assignment, which map shall be made a
part of the records of the board. KElectors may vote according to such
assignment, but, if no assignment of territory is made, they shall vote
in the precinct nearest their residence.”

Since it is not so stated by you it is assumed that there has been no assign-
ment of territory made as above provided. It appears, however, that the territory
of the consolidated school district lies in five different voting precincts. It then
follows that the last provision of the above section will govern, requiring that the
electors shail vote for school officers and on all school questions in the precinct
nearest their residence. What, then, are we to understand by the phrase “pre-
cinct nearest their residence?” 1If the word “precinct” is here used in its ordinary
sense, the precinct nearest the residence of the elector is the precinct in which
he resides—that is, the precinct in which his domicile is situated. If the word
“precinct” as here used relates to the polling place rather than to the territory
constituting what is usually termed a precinct, the application of this provision might
then work even greater inconvenience to the electors and occasion more excessive
and unnecessary expenses of elections.

I am, therefore, of opinion that in the absence of a substantial reason for
a contrary construction, the word “precinct” should be given its usual and ordinary
meaning. From this it results that the phrase “precinct nearest their residence” in
effect means the precinct in which the electors reside.

It will be noted that the above section is equally applicable to elections of
school officers and elections on all other school questions, so that the electors
should vote in the same precinct for members of the board of education as upon
any other school question.

As suggested by you, to hold an election in each of the five precincts within
which electors of the consolidated school district reside will be of considerable
expense, but in the absence of lawful authority for any other course, it is my
opinion necessarily that the provisions of the section of the statutes hereinbefore
quoted be complied with and that such election be held at the usual golling places
in the five several precincts.

The above question could not arise when the board of cducation has made an
assignment of the voters of the school district in accordance with the provisions
of 4714, G. C,, in which event such assignment would control.

Respectfully,
Epwarp C. TURNER,
Attorney General.

105.
BUDGET COMMISSION—ELECTIVE COUNTY OFFICES.
County budget commission may be composed only of elective county officers.
CorLumsus, OHIo, February 26, 1915.
To the .Committe on Taxation and Revenues, House .of Representatives, Columbus,
8:;()1:LE1\IEN :—My attention has been called to the provisions of house bill No.

342, which seeks to enact an amendment to section 5649-3b of the General Code,
and to provide for the personnel of the budget commission.
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This proposed bill is clearly unconstitutional. As this is the only bill pending
in the legislature upon this subject, I call your attention to the urgent and ab-
_ solute necessity of enacting a proper law for the creation of a budget commission,
otherwise our taxation laws cannot be enforced or administered, as both the Kil-
patrick bill and the original provision of the Smith one per cent. law, known as
section 5649-3b, were clearly unconstitutional. So that there is no law upon this
subject at all.

In the case of the State ex rel. Pogue, Prosecuting Attorney, v. Groom, City
Solicitor, the supreme court held, in the fourth branch of the syllabus of that
case, as follows:

“4, The general assembly has the authority to create new duties and
require such duties to be performed by the encumbents of an existing office,
but where the duties so created are in their nature and extent county
official duties, they must be attached to a county office and must be re-
quired to be performed by a county officer duly elected by the electors
of the county, or lawfully appointed to fill a vacancy in that office.”

Whatever may be said or urged in favor of the policy of having others than
county officials upon the budget commission, we are confronted with the con-
stitution and its provisions must be observed. The duties of the budget commis-
sion may be required of and performed by only elective county officers. Unless
legislation is passed by this session of the general assembly remedying the defects
above referred to, we will be confronted with a serious situation. Tt will be
advisable to attach an emergency clause to such legislation.

Respectfully,
Epwarp C. TURNER,
Attorney General.

106.

TEACHERS' PENSIONS—DEDUCT ONLY PROPORTIONATE PART OF
TWO DOLLARS WHEN TEACHER BEGINS HER SERVICES DURING
‘THE MONTH AND RESIGNS BEFORE ENTIRE MONTH’'S SERVICE
IS RENDERED.

A board of education should deduct from the salary of a teacher only a
proportionate part of the $2.00 for a pension fund when such teacher begins her
service during the month, or resigns before the entire month’s service has been
rendered.

CoLuMmBus, OHI0, February 26, 1915.

Hon. Frank W. MILLER, Superintendent of Public Instruction, Columbus, Ohio.
Dear Sir:—Under date of February 8, 1915, you submit to this department a
request for an opinion upon the following question:

“Section 7877 of the General Code, authorizes the proper officers to
deduct $2.00 from the monthly salary of each teacher who accepts the
provisions of this section of the law. A certain teacher is entitled to only
a part of a month’s salary. ’

“Our question ‘is, shall the board of education deduct $2.00 from this
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salary or only a proportionate part of the $2.00? This teacher either
begins her service during the month or resigns before the entire month
of service has been rendered.”

Section 7877, General Code of Ohio, provides in part as follows:

“# % #  After the election of the board of trustees herein provided
for, two dollars ($2.00) shall be deducted by the proper officers from the
monthly salary of each teacher who accepts such provisions, and from the
salary of all new teachers such sum to be paid into and applied to the
credit of such pension fund; and such sum shall continue so to be deducted
during the term of service of such teacher.

“All persons employed for the first time as teachers by a board of
education which has created such a pension fund shall be deemed new
teachers for the purpose of this act, but the term new teachers shall not
be construed to include teachers serving under reappointments. New
teachers shall by accepting employment as such accept the provisions of
this act and thereupon become contributors to said pension fund in ac-
cordance with the terms hereof. And the provisions of this act shall
become a part of and enter into such contract of employment.”

I am of the opinion that the board of education should deduct from the
salary of a teacher only a proportionate part of the $2.00 for a pension fund when a
teacher either begins her service during the month, or resigns before the entire
month of service has been rendered.

"Respectfully,
Eowarp C. TURNER,
Attorney General.

107.

AGRICULTURAL COMMISSION — PROSECUTIONS FOR FRAUDULENT
USE OF COLORING MATTER IN ARTICLES OF FOOD, SUCH AS
MACARONI, ETC, SHOULD BE BROUGHT UNDER STATUTES AND
NOT UNDER DEPARTMENT RULINGS.

Department ruling number 4 of the dairy and food division of the agricultural
commission of Ohio, relating to the use of coloring matter in wmacaront and
kindred products, is wwalid and prosecutions for the fraudulent use of coloring
matter in such articles of food should be brought under appropriate sections of
the General Code, and not under said department ruling.

CoLumBus, OHIO, February 27, 1915,

The Agricultural Cmmission of Ohio, Dairy and Food Division, Columbus, Ohio.
GENTLEMEN :—On February 1, 1915, you submitted to me, for written opinion
the following proposition:

“We desire to call your attention to department ruling number 4, of
the dairy and food division, which was adopted by the agricultural com-
mission under the provisions of section 1177-12 of the General Code, which
provides that the agricultural commission shall make such rules and
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regulations as may-be necessary for the enforcement of the food, drug,
dairy and sanitary laws of this state. We are confronted by a situation
that may make it necessary for us to file several prosecutions for violations
of this ruling and we desire to know whether, in your opinion, we can
successfully make a prosecution for such violation.

“The state is flooded with macaroni, spaghetti and noodles, artificially
colored, and it is evident that this has been done for fraudulent purposes.
The national food department permits the use of coloring matter when it
is clearly and conspicuously indicated on the label. However, the ruling
of our department is one of long standing, having been adopted by a
former commissioner of the dairy and food department and readopted
recently by the agricultural commission. Our ruling does not permit the
use of coloring matter other than that imparted by the eggs used in the
manufacture of the product, and it differs from the national ruling in that
the national ruling permits its use if indicated on the label. We would
be pleased to have you rule on this matter at your earliest convenience.”

Section 1177-12 of the General Code passed April 15, 1913, (103 O. L., page 327)
contains, among other provisions, the following: “The agricultural commission
shall establish standards of quality, purety and strength for foods, when such
- standards are not otherwise established by any law of this state”” This section
also contains the following provision: “The agricultural commission shall make
such uniform rules and regulations as may be necessary for the enforcement of the
food, drug, dairy and sanitary laws of this state.”

Department ruling number 4, referred to by you in your commumcatlon, is as
follows:

“Until further notice from this commission the use of coloring matter,
other than that imparted by the eggs used in the manufacture of the sub-
stances, will not be permitted in macaroni or egg macaroni, noodles or egg
noodles, spaghetti or egg spaghetti, vermicelli or egg vermicelli, and all
kindred products.” .

Section 5774, General Code, prohibits the manufacture or sale, offer for sale,
sale or delivery, or thé having in possession with intent to sell or deliver, of a drug
or article of food which is adulterated within the meaning of the chapter con-
tainipg said section, and also prohibits the offering for sale, selling or delivering,
or having in possession with intent to sell or deliver, a drug or article of food which
is misbranded within the meaning of the chapter containing said section.

Section 5778 of the General Code provides that food, drink, confectionery or
condiments are adulterated within the meaning of the chapter containing said section
in case any one of eleven conditions named in said section exists. The sixth con-
dition named in said section is that the food, drink, confectionery or condiments
shall be regarded as adulterated if colored, coated, polished or powdered, whereby
damage or inferiority is concealed, or if by any means the article is made to appear
better or of greater value than it really is.

Coming now to consider department ruling number 4, this ruling must be re-
garded either as an effort under section 1177-12, General Code, to establish a standard
of quality, purity and strength or it must be regarded as a rule or regulation
necessary for the enforcement of the food, drug, dairy and sanitary laws of the
state. It is apparent that it cannot be regarded as the latter for the reason that it
is not aimed at the enforcement of an existing law, but seeks to establish, in effect,
a new law relating to the quality, purity and strength of foods.

I am of the opinion that it is not valid when regarded as an effort to establish
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a standard of quality, purity and strength for foods, for the reason that a standard
in this respect had been otherwise established by a law of the state, to wit: By
the provisions of section 5778, General Code, to the effect that an article of food
shall be regarded as adulterated if it is colored, whereby damage or inferiority is
concealed.

The legislature having chosen to regulate, in section 5778, General Code, the use
of coloring matter in articles of food and having established a standard of quality,
purity and strength in this particular, I am of the opinion that it is beyond the power
of the agricultural commission to establish by a department ruling a standard other
or different from that contained in the statutes.

I am therefore of the opinion that contemplated prosecution for fraudulent
use of coloring matter in articles of food in question should be made under the
appropriate sections of the statutes and not under your department ruling number 4.

Respectiully,
Epwarp C. TURNER,
Attorney General.

108.

GENERAL ASSEMBLY—NO AUTHORITY TO EXTEND TERM OF
COUNTY OFFICERS.

The legislature is without power to exiend the terms of county officers so as
to produce a term not ronststmg of an even number of years.

CoLumeus, O=Io, February 27, 1915,

To the Committee on County Affairs, House of Representatives of the Eighty-First

General Assembly, Columbus, Ohio,

GENTLEMEN :—I have been asked by members of your committee to consider
house bill No. 214, Mr. Hake, which has been referred to the committee. The bill
is entitled “a bill to amend (certain) sections * * * of the General Code, to
reduce the time between the election of certain county officers and their taking
office, and to extend the terms of such officers.”

It will be sufficient for my purposes to describe the detailed provisions of the
bill as calculated to accomplish the objects stated in the title.

I have considered but one question, namely, as to whether or not the legislature
has the power to extend the terms of county officers for the purpose of adjusting
them to a given date of commencement, so as to produce temporarily terms of three
years and perhaps a few months.

I am of the opinion that this cannot be done without a constitutional amendment.

- Article XVII, section 2 of the constitution provides that:

“The term of office gf all elective county * * *  officers shall be
such even number of years not exceeding four (4) years as may be so
prescribed (by the general assembly).”

Under this provision it is not competent for the general assembly to construct
a term of office for a county officer which shall be otherwise than “an even number
of years.”

It is true that under the old constitution as it existed prior to the amendment
of 1905, terms were frequently extended. At that time, however, there was no
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such limitation in the constitution as there now is. For example, section 2 of
article X provides that “county officers shall be elected * #* * f{or such term,
not exceeding three years, as may be provided by law.”

There is another view of the case which leads to the same conclusion. Section 2
of article XVII of the constitution provided further that “the general assembly
shall have power to so extend existing terms of office as to affect (effect) the
purpose of section 1 of this article.”

The words “existing terms of office,” as used herein, mean the terms of office
as they existed at the time of the proposal of the amendment and its adoption.
Pardee v. Pattison, 73 O. S, 305.

Under favor of this section the legislature, in 1906, passed an act to conform
the terms of office of various state and county officers to the constitutional provisions
of (relating to) biennial elections. Section 1 of that act extended the terms of
all county officers so as to conform to the constitutional amendments, and fixed
the commencement of such terms of office as they are now fixed by law.

It was said in State ex rel. v. Harris, 77 O. S,, 481, that the act just referred
to was to be regarded as a part of the constitutional amendment in the sense that
it was the legislation required to make that amendment effective.

I think the power of the legislature to extend existing terms to conform the
same to the provisions of article XVII of the constitution, was a power which could
be exercised but once. If in 1906 the legislature had deemed it proper to make the
terms of all county officers to begin on January 1, that might have been done at
that time. But the legislature having failed to do so then, it is too late to act
now. In other words, the grant of power in article XVII of the constitution is
exclusive and when the power was executed it was exhaustive.

I am strongly inclined therefore to the belief that house bill No. 214, which I
have examined at your request, would be unconstitutional.

Respectfully,
" Epwarp C. TURNER,
Atitorney General.

109.

TAXATION OF A BENEFICIARY'S INTEREST IN AN INSURANCE
POLICY AFTER MATURITY OR IN CASE OF THE DEATH OF IN-
SURED WHERE OPTIONAL CLAUSES OCCUR.

The interest of the beneficiary under an insurance policy after the death of the
insured and under an option to leave the proceeds of the policy with the company
during the life of the beneficiary, and to withdraw the whole or any part thereof
at any time or at specified periods, the principal sum to bear interest at a stipulated
rate or at not less than a stipulated rate, and the balance, if any, remaining at the
death of the beneficiary to be paid to his personal representatives, constitutes a credit
and is taxable as such to the beneficiary. 7

CoLumsus, OHIo, March 1, 1915.

The Tax Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—I acknowledge receipt of your letter of February 9th, requesting
my opinion as to what, if any, taxable interest arises under an insurance policy
after maturity or the death of the insured under optional clauses of which the
following are types:
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“(1) To have the whole, or any designated fraction, of the proceeds
of this policy at its maturity retained by the company until the death of the
beneficiary, the company in the meantime to pay the beneficiary interest on
the amount so retained at the rate of three per cent. per annum, the first
interest payment to be made one year after the maturity of this policy, and
the last interest payment to be a pro rata one for the expired fraction of
the year in which the beneficiary may withdraw the amount retained by the
company, in which case the interest payments will cease.

“(2) TUpon approval of proof of the death of the insured this policy
shall be surrendered to the company, and a supplementary contract will
be issued to each beneficiary evidencing his or her rights and benefits under
the option selected.

“Option 1. The proceeds of this policy, or any part thereof, may be left
with the company subject to withdrawal in whole or in part at any time on
demand in sums of not less than one hundred dollars. The company shall
pay interest annually on the sum so left with it at such rate as it may each
year declare on such funds, not less, however, than three per cent. per
annum. Upon the death of a beneficiary the sum then remaining with the
company, together with any interest accrued thereon to the date of such
death, shall be paid to the executors, administrators or assigns of the
beneficiary, unless otherwise agreed in writing.”

I find that my predecessor, Honorable Timothy S. Hogan, advised the com-
mission, in an opinion found at page 590 of volume 1 of the annual report of the
attorney general for 1912, that prior to the beneficiary’s election under a policy
affording several options, his interest not being fixed is not taxable at all; but that
should the beneficiary make an election to have the proceeds of the policy paid to
him in a lump sum his interest prior to the actual payment would be a “credit”
(citing Cooper v. Board of Review, 207 Tll,, 432). With these conclusions I agree.

I am unable to find that an election to take the option expressed in either of the
above clauses would in any wise change the nature of the beneficiary’s primary in-
terest after the death of the insured. It is true that it is held to be essential to a
“credit,” subject to taxation as such under section 5327, General Code, that it shall
be fixed and liquidated in amount and not dependent upon any contingency what-
soever. But while the company, under such a clause as the above, is under no
immediate obligation to pay any specified sum to the beneficiary except upon the
contingency of demand or the death of the beneficiary, in which event the entire
sum then remaining unpaid to the beneficiary will become payable to his personal
representatives, yet the whole amount which will uitimately be payable by the in-
surance company to the beneficiary or his representatives is fixed and liquidated;
while a credit payable on demand, whether in a lump .sum or otherwise, is
“due or to become due” within the meaning of section 5327.

I need only add that there is nothing in the contract which would arise by the
exercise of either of the above options creating any relation of agency or trustee-
ship as between the company and the heneficiary whereby the duty of listing the
fund for taxation would be devolved, under the provisions of section 5370, General
Code, upon the company as such agent or trustee. The relation between the
parties is that of debtor and creditor created by the contract.

Accordingly, T am of the opinion that the beneficiary’s interest, under either
of the above quoted optional clauses, is taxable to the beneficiary as a credit.

Respectiully,
Epwarp C. TURNER,
. Attorney General,



204 ANNUAL REPORT
110.

COST OF COUNTY BRIDGES SHOULD BE PAID FROM COUNTY BRIDGE
FUND AND NOT FROM PIKE FUND.

Where a pike is built under the provisions of sections 6956-1 to 6956-15,
inclusive, of the General Code, the cost of any bridges thereon should be paid from
the county bridge fund.

Corumsus, OnI10, March 1, 1915,

How. Josepu W. HorNER, Prosecuting Attornev, Newark, Ohio.

Sir:—I have your communication of February 22, 1915, inquiring whether the
cost of bridges should be charged to the pike fund or to the bridge fund,
where a pike is being built under the provisions of sections 6956-1 and 6956-15,
inclusive, of the General Code, and the necessity for the new bridges arises only
from the building of such pike, the new bridges being outside the limits of any
city or village. You further state that this question becomes important by reason
of the fact that objections are being raised to assessments which include the cost
of bridges.

A careful examination of these sections fails to disclose any provision whatever
in reference to bridges. The sections in question establish a certain method or
scheme of road improvement, one provision being for an assessment of a part of
the cost and expense, including all damages and compensation awarded, the assess-
ment to be made upon and collected from the owners of certain benefited real
estate. No reference is made in the entire law under consideration to the subject
of bridges, and there is no provision for assessing all or any part of the cost of
any bridges upon any benefited real estate.

Reference to the road laws discloses the fact that the legislature has seemed
to have in mind in the enactment of these laws, the necessity for providing that
bridges should be regarded as a part of the road improvement in order to warrant
assessing any part of the cost of bridges against benefited real estate. An
illustration is found in the law relating to turn pikes, section 7186, G. C., providing
that the bridges and culverts shall be built as a part of the road and paid for out
of the turn pike funds. Other sections of the turn pike law provide for assessments
upon benefited real estate.

There being no reference to bridges in sections 6956-1 to 6956-15, inclusive,
no provision therein that bridges should be regarded as a part of the improvement,
and no language from which such an intent could be inferred, I am of the opinion
that the provisions of section 2421 must prevail, said section requiring the com-
missioners to construct necessary bridges over streams and public canals on state
and county roads, free turn pikes, improved roads, abandoned turn pikes and plank
roads in common public use, except only such bridges as are wholly in certain
cities and villages; and that therefore, where a pike is being built under the
provisions of sections 6956-1 to 6956-15, G. C., inclusive, the cost of any bridges
thereon should be paid from the county bridge fund.

* Respectfully,
Epwarp C. TURNER,
Attorney General,



ATTORNEY GENERAL, 205

111,

SUPERINTENDENT OF PUBLIC WORKS—NO AUTHORITY TO CANCEL
EXISTING LEASE AND ACCEPT NEW ONE.

The superintendent of public works has no authority to cancel an existing lease
of state lands or accept a surrender of the same, merely in order that a new lease
may be entered into between him and the original lessee.

Corumsus, Onio, March 1, 1915,

Hon. JorN I MiLLer, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of February 12th, in which you request
my opinion as to whether or not parties holding a lease for state land, which
lease still has a few years to run, can surrender the same and take a new lease
for the same property for a period of some fifteen years, the same as if it were
an original lease. .

You state that it frequently happens that parties holding leases for state
lands desire to make improvements thereon, which they would not be justified
in making for the short unexpired term of the lease and that these parties often
ask to have their old leases cancelled and that they be granted new leases for
the full period of fifteen years. You also state that it has been the practice to
grant such requests upon being satisfied that the lessee was acting in good faith
and proposed to make substantial improvements, and that in such cases there was
always a reappraisement of the property in order to arrive at the proper rent
under the statutes. .

This inquiry raises a question as to the implied power of the superintendent
of public works to cancel existing leases. Under section 13965 of the appendix
to the General Code, it is necessary that land shall not be under an existing lease
before the superintendent of public works is authorized to lease the same. Section
13966 authorizes leases of land “for fifteen years” and leases of the right to erect
buildings across canals “for the term of fifteen years.”

I have carefully examined all the statutes relating to the leasing of state
lands and find no provision authorizing the superintendent to cancel any lease
under the circumstances suggested by you, and indeed the only circumstances under
which he is authorized to cancel a lease seems to be in case rent shall not be
paid by the lessee at the time specified in the lease, or within ten days thereafter,
this provision being contained in section 13968. The statute expressly requiring
that land be not under an existing lease before the superintendent has any authority
to lease it, it would seem that the superintendent would be without authority to
lease land under an existing lease unless the power to make the original lease
conferred by statute, carries with it the implied power to cancel the lease.

As to the powers of public officers, Mechem in his work on public offices and
officers, section 511, makes the following observation:

“Express grants of power to public officers are usually subjected to a
strict interpretation and will be construed as conferring those powers only
which are expressly imposed or necessarily implied. Such an officer,
therefore, can create rights against the state or other public authority
represented by him only while he is keeping strictly within the limita-
tions of his authority as so construed.

“A state officer can only deal or contract in relation to the property
of the state when he is authorized so to do by the express provisions of
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law, and any agreement he may make or attempt to make in relation
to such property, when he is so authorized, is void as against the state.
(McCaslin et al. v. State ex rel,, 99 Ind, 428.)”

It is also significant that in section 431 of the General Code, as amended in
103 O. L, 119, 122, the legislature in giving the superintendent of public works
authority to lease surplus water power, also, expressly conferred on him authority
to “cancel existing leases with the consent of the lessees;” while, as above stated,
no such authority is conferred in the statutes relating to the leasing of state lands.
If the legislature had intended and understood that in giving authority to make a
lease it was also conferring implied authority to cancel the same, then there,
would have been no purpose to be served by inserting in the section relating to
the leasing of surplus water power a clause expressly authorizing the superintendent
of public works to cancel existing leases with the consent of the lessees.

While recognizing the force of the suggestion that authority to cancel existing
leases and make new ones under the conditions named by you might result in
advantage to the state by way of increased rentals, I am unable to say, as a
matter of law, that the power lodged in a public officer to make a lease carries
with it by necessary implication, the power to cancel such lease. On the other hand,
I am of the opinion that the power to make such a lease does not carry with it an
implied power to cancel the same, and that in the present state of the law the
superintendent of public works has no authority to cancel an existing lease of state
lands unless there be a default in the payment of rent as set forth above.

Answering your question specifically, I am therefore of the opinion that the
superintendent of public works has not the authority to cancel an existing lease
or accept a surrender of the same, merely in order that a new lease may be
entered into between him and the original lessee.

Respectfully,
Eopwarp C. TURNER,
Attorney General.

112

COMMON PLEAS JUDGES— ADDITIONAL SALARY AND EXPENSES
AS AFFECTED BY THE ACT OF FEBRUARY 16, 1914, (104 O. L.2250).

1. A common pleas judge, elected prior to January 1, 1913, is entitled to ad-
ditional salary at the rate of sixteen dollars per one thousand population of the
county in which he resides, to be not less than one thousand dollars ($1,000)
nor more than three thousand dollars ($3,000) per annum, payable wholly from
the treasury of such county; and that the law, with respect to the source of such
compensation, which formerly provided that the same should be paid from the
treasury of the counties in the subdivision in proporiion to their respective pop-
ulations, was changed on June 8, 1914, after which date it was no longer lawful
to draw such additional compensation from the treasuries of the counties in the
subdivision.

2. That a common pleas judge elected prior to January 1, 1913, is entitled to
his actual and necessary expenses incurred while holding court under the assign-
ment of the supervising judge of his district, in any county in the district other
than in which he resides, payable from the treasury of the state and not to exceed
one hundred and fifty dollars ($150) in any one year; and to his actual and neces-
sary expenses incurred while holding court in any county in the state outside of his
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district, under the assignment of the chief justice of the supreme court, payable
from the treasury of the county in which court is held, not to exceed thred
hundred dollars ($300) in any one year.

3. That under the provisions of amended section 2253, G. C., the additional
compensation at the rate of ten dollars per day for each day of the assignment of
a common pleas judge by the chief justice of the supreme court, to hold court in
any county in the state other than that of the residence of the judge may be drawn
only by judges elected subsequent to the taking effect of amended section 2253,
to wit: June 8, 1914,

4. The common pleas judge elected in Clark county in the year 1914, to fill
out the unexpired term of a commion pleas judge (elected prior to January 1, 1913,
as a district judge and residing in Clark county at the time of his election) is
to be regarded, for purposes of compensation, as the resident common pleas judge
of Clark county. * Accordingly such judge is entitled to additional salary at the
rate of twenty-five dollars ($25.00) per one thousand population of Clark county,
not to exceed three thousand dollars ($3,000) a year, which is payable wholly
from the treasury of Clark county; and Clark county, upon his election and
qualification, is no longer liable to contribute to the salaries of other common
pleas judges in the subdivision of which said county was formerly a part, (which
result, in the specific case, would have occurred, at any rate, on and after June
8, 1914, by reason of the fact that in all the other counties of the subdivision
‘common pleas judges, elected prior to January 1, 1913, were residing) such judgé
is also entitled to his actual and necessary expenses incurred while holding court
in any county of the state other than the one in which he was elected and resides,
under the assignment of the chief justice of the supreme court, such expenses to
be paid from the treasury of the county in which such court is held and not to
exceed three hundred dollars ($300) in any one year; but to no expenses payable
from the state treasury.

5. A common pleas judge, appointed after June 8, 1914, to fill out the un-
expired term of a judge elected as a district judge prior to January 1, 1913, is
entitled to receive additional compensation at the rate of twenty-five dollars
($25.00) per omne thousand population of the county in which he resided
when appointed, such compensation to be paid from the treasuries of the counties
constituting the subdivision at a given time; so that wpon the election and qualifica-
tion of a resident convmon pleas judge in any county of the original subdivision,
such county is no longer to be regarded as in the subdivision for the purpose of
contribution to the additional salary of such judge; such additional salary is not
to exceed three thousand dollars per anmum; such judge is also entitled to receive
his actual and necessary expenses not to exceed three hundred dollars ($300) in
any one year, payable from the treasury of state, when incurred in holding court
in any county remaining in the district of which his county is a part, other than
the county of his residence; and also to cxpenses not exceeding three hundred
dollars ($300) in any one vear, tncurred while holding court in any county in
the state other than in his own district, under assignment of the chief justice, to be
paid from the treasury of the county in which court is held.

6. The quarterly payments of the additional salary of common pleas judges
should be based upon the official year of the term of each judge.

CoLumBsus, OHo, March 1, 1915.

The Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
Dear Sirs :—I acknewledge receipt of two letters from you submitting questions

relative to the additional salary of common pleas judges. I am also in receipt of

a letter from Honorable A. C. Reynolds, common pleas judge residing in Lake
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county, submitting related questions. After I had prepared separate opinions in
answer to these several communications, it occurred to me that a single opinion
addressed to the bureau, and covering all the questions which have been sub- .
mitted to me would be preferable. Accordingly I shall, in this letter, state my
answers to the following questions:

“(1) To what ‘additional’ salary is a common pleas judge, elected
prior to June 8, 1914, entitled; from what source or sources should such
salary be paid; and, if there has been a change in the law in the latter
respect, when did such change become effective?

“(2) Is the judge, described in the first question, entitled to ad-
ditional compensation at the rate of ten dollars per day when holding
court in a county other than that in which he resides, by assignment of the
chief justice of the supreme court; and is he entitled to his actual expenses
not to exceed three hundred dollars ($300.00) in any one year when so
serving?

“(The foregoing questions are general statements of the specific in-
quiries submitted to me by Judge Reynolds.)

“(3) In Clark county in 1914, a common pleas judge was elected by
the electors thereof, under the proviso of section 1532, General Code, 104
O. L., 243, for the unexpired term of a common pleas judge who had been
elected thereto prior to January 1, 1913, and had subsequently resigned
therefrom, prior to June 8, 1914. To what ‘additional’ salary is such judge
entitled; from what source or sources is it to be paid; and is Clark
county required to contribute to the additional salary of common pleas
judges of the other counties in the original common pleas subdivision of
which the county was a part?

“(4) To what additional salary is a judge, appointed to fill a vacancy
caused by the resignation, subsequent to the November election in 1914,
or less than thirty days prior thereto, of a common pleas judge elected
prior to January 1, 1913, entitled ; and from what source or sources should it
be paid? .

“(5) Running through all these questions is one which is directly
submitted in connection with the last one, viz.: as to the application of
the word ‘quarterly’ as used in the  statutes providing for the payment
of the additional compensation of common pleas judges.”

All of these questions arise out of the change in the constitution, article IV,
section 3, affected by the amendment adopted in 1912, and becoming effective as
provided by the schedule thereto. In order to show the nature of the change,
I quote original section 3 of article IV of the constitution, and the same section as
amended:

“Article IV, section 3 (original) : The state shall be divided into nine
common pleas districts, of which the county of Hamilton shall constitute
one, of compact territory, and bounded by county lines; and each of said
districts, consisting of three or more counties, shall be subdivided.into three
parts, of compact territory, bounded by county lines and as nearly equal
in population as practicable; in each of which, one judge of the court
of common pleas for said district, and residing therein, shall be elected
by the electors of said subdivision. Courts of common pleas shall be held
by one or more of these judges, in every county in the district, as often
as may be provided by law; and more than one court, or sitting thereof,
may be held at the same time in each district.
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“Acrticle 1V, section 3 (amended) : One resident judge of the court of
common pleas, and such additional resident judge or judges as may be
provided by law, shall be elected in each county of the state by the electors
of such county; and as many courts or sessions of the court of common
pleas as are necessary, may be held at the same time in any county. Any
judge of the court of common pleas may temporarily preside and hold
court in any county; and until the general assembly shall make adequate
provision thereof, the chief justice of the supreme court of the state shall
pass upon the disqualification or disability of any judge of the court of
common pleas, and he may assign any judge to any county to hold court
therein.”

The general schedule of the amendments of 1912, is as follows:

“The several amendments passed and submitted by this convention when
adopted at the election shall take effect on the first day of January, 1913,
except as otherwise specifically provided by the schedule attached to any
of said amendments. All laws then in force, not inconsistent therewith
shall continue in force until amended or repealed; provided that all cases
pending in the courts on the first day of January, 1913, shall be heard
and tried in the same manner and by the same procedure as is now author-
ized by law. Any provision of the amendments passed and submitted by
this convention and adopted by the electors, inconsistent with, or in con-
flict with, any provision of the present constitution, shall be held to prevail.”

The schedule to article IV, provides as follows:

“If the foregoing amendment shall be adopted by the election, the
judges of the courts of common pleas in office, or elected thereto prior to
January first, 1913, shall hold their offices for the term for which they were
elected and the additional judges provided for herein, shall be elected at
the general election in the year 1914; each county shall continue as a part
of its existing common pleas district and subdivision thereof, until one
resident judge of the court of common pleas is elected and qualified
therein.”

It, of course, was obvious that the amendment of article IV, section 3 required
that certain adjustments of a legislative nature be made. In other words, the
constitution, or rather the transition from the original provision to the amended
provision, was not perfectly self-executing. In order to supply the deficiency, the
general assembly first passed an act which is found in 103 O. L., 673, and then
amended the same by an act found in 104 O. L., 243.

Section 1 of the act of 1913 provided as follows:

“There shall be a court of common pleas in each county of the state,
held by one or more judges, residing therein and elected by the electors
thereof. Each judge shall hold office for six years, and his successor shall
be elected at the election in the even numbered year next preceding the
expiration of his term. Each judge heretofor elected as a judge of a
common pleas district shall, after the year 1914, serve as a judge of the
common pleas court of the county of which he was a resident at the
time of his election.
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“The times for the next election of common pleas judges in the several
counties and for the beginning of their terms; shall be as follows:

“(Here follows detailed provisions for the election of common pleas
judges in each of the counties in the state.)”

This act was designated as section 1532, General Code, and as such was amended
in 1914, by inserting between the first and second paragraphs’ thereof, the follow-
ing:

“Provided that when a vacancy may have occurred in the office of any
judge of the court of the common pleas, in office or elected thereto prior
to January 1, 1913, his successor shall be elected for the unexpired term
at the first annual election that occurs’in an even numbered year more than
thirty days after such vacancy may have occurred, and such election shall
be by the qualified electors of the county in which the judge, whose office
becomes vacant, resided at the time of his election.” ’

With the exception of the correction of some six or seven errors, the detailed
provisions of the act of 1914, were the same as those of the act of 1913; so that
enactment of the proviso, just quoted, seems to have been one of the primary pur-
poses of the general assembly in passing the act of 1914.

None of the foregoing provisions relate, in any direct way, to the subject of
compensation. It was not until the year 1914, that there was any legislation on that
subject whatsoever. Then the general assembly passed the act found in 104 O. L.,
250, amending section 2252, General Code, relating to the additional compensation
of common pleas judges and enacting section 2252-2, General Code.

Original section 2252, General Code, need not be quoted here. Suffice it to state
that it provided, for each judge of the court of common pleas, a salary in addition
to the uniform salary of three thousand dollars ($3,000.00) per annum, payable
out of the state treasury and fixed by section 2251, Géneral Code, such additional
salary being at the rate of sixteen dollars ($16) for each one thousand population
of the county in which_he resided when elected or appointed, as ascertained by the
federal census next preceding his assuming the duties of such office. Such ad-
ditional salary was, in case the judge resided in a subdivision comprising more
than one county, to be paid from the treasuries of the several counties af the sub-
division in proportion to the population thereof. It was provided that in no case
should the additional salary be more than $3,000 or less than $1,000. The present
state of the law, with respect to salary, is best shown by a full quotation of
amended section 2252 and section 2252-2, as enacted by the law which became
effective on or about June 8§, 1914.

“Section 2252. In addition to the salary allowed by section 2251, each
judge of the court of common pleas and of the superior court, shall
receive an annual salary equal to twenty-five dollars for each one thousand
population of the county in which he resided when elected or appointed,
as ascertained by the federal census next preceding his assuming the duties
of such office. In no case shall such additional salary be more than three
thousand dollars.

“Such additional salary shall be paid quarterly from the treasury of said
county upon the warrant of the county auditor. If the judge resides in a
county which comprises a judicial subdivision, such additional salary shall
be paid quarterly from the treasury of the county in which he resides;
and if he resides in a county which is a part only of a judicial subdivision
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such additional salary shall be paid quarterly from the treasuries of the
several counties of the subdivision, in proportion to such population thereof,
upon the warrants of the auditors of such counties. If such judge resides
in any county which is now a part only of a judicial subdivision, and
which hereafter ceases to be a part only of such judicial subdivision, such
additional salary shall, after such time as such county ceases to be a part
of such subdivision, be paid quarterly out of the treasury of such county
upon the warrant of the auditor of such county.

“Section 2252-2. All judges of the court of common pleas and superior
courts and probate courts heretofore elected, shall, during the term for
which they were elected, receive the salary, additional salary, compensa-
tion and expenses provided for by law at the time of their election, the
additional salary to be paid quarterly out of the treasury of the county
in which such judge resides upon the warrant of the auditor of such
county.”

The case suggested by the first of these -questions is that of a judge elected
prior to January 1, 1913, by the electors of a judicial subdivision and as a judge
of a judicial district. For while my statement of the question refers to the judge
as having been elected prior to June 8, 1914, it is obvious that no election for
the office of common pleas judge could have been held prior to that date and sub-
sequently to November, 1912, (Constitution of Ohio, article IV, section 13, article
XVII, section 1.)

The changes in the rate of the compensation of a judge of the common pleas
court and the limitations thereon effective by the amendment to section 2252,
General Code, could not, of course, affect the compensation of a judge in office
at the time the amendment became effective. (Article IV, section 14 of the consti-
tution.) It is obvious, therefore, that at least a part of section 2252, as amended,
does not apply to the compensation of judges in office on June 8, 1914. Careful
reading of the section discloses that grammatically, at least, all of its provisions
relate to the salary of twenty-five dollars ($25) per one thousand population. So
that, primarily, no part of the section applies to the compensation of judges in
office on the date named. What would otherwise be, perhaps, a mere inference,
however, is made certain by consideration of section 2252-2, General Code, which,
in express terms, governs the additional compensation of judges of the court of
common pleas “heretofore elected * * * during the term for which they were
elected” I cannot escape the conclusion that nothing in amended section 2252
applies to the salary of a judge of the class suggested by the first question now
under consideration, and that section 2252-2 is the only statute now in force which,
in any way, governs such additional salary. This statement requires qualification
in that in order to ascertain what “additional salary compensation and expenses
‘were’ provided for by law at the time of their election,” recourse must be had
to original section 2252, General Code, fixing the additional compensation at the
rate of sixteen dollars per one thousand population, originally payable from the
treasuries of the counties in the subdivision. At least, for the purpose of de-
termining the rate and maximum and minimum limitations on the amount of the
salary, referred to in section 2252-2, original section 2252, though expressly re-
pealed by the act of 1914, must be considered.

For the present, at any rate, I desire to qualify the broad statement which
I have just made, further, by reserving the question as to whether or not, in spite
of the positive terms of section 2252-2, General Code, a judge “heretofore elected,”
within the meaning of that section, is entitled to the special compensation provided
by section 2253, General Code, for the service of holding court in a county other
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than that in which the judge resides, under the assignment of the chief justice
of the supreme court. This question will be dealt with in answering the second
general query, above stated. .

Now, while section 2252-2, General Code, in effect, adopts by reference, the
amount of salary fixed by original section 2252, General Code, it clearly provides
a rule of its own with respect to the source from which such compensation shall
be paid. Its language is “the additional salary to be paid quarterly out of the
treasury of the county in which such judge resides on the warrant of the auditor of
such county.”

While it would undoubtedly be most appropriate for the general assembly to
provide that the additional salary of judges “herétofore elected” should continue
to be paid from the treasuries of the counties of the subdivisions until such time
as each county in the state should have one resident common pleas judge, and
thereafter from the treasury of the county in which the judge resided, this was not
done. In order to make the law mean any such thing it would be necessary to read
into section 2252-2, language which is not there at all. I know of no other pro-
vision of law or constitutional provision which would require such an interpola-
tion. I have considered, in this connection, the provisions of article IV, section
14, of the constitution, and those of amended section 2252 of the General Code,
both of which relate to the subject of compensation; but for reasons, which are,
I think, obvious, I have concluded that they do not necessitate reading anything into
section 2252-2,

I have also considered the broad intent and purpose of amended article IV,
section 3 of the constitution and its schedule, and the somewhat ambiguous language
of the last sentence of the first paragraph of section 1532, General Code, as enacted
in 1913, and as amended in 1914. Giving to these provisions the most liberal
interpretation, I might be justified in concluding that “after the year 1914” (and it
is not clear just what this means) every common pleas judge in the state should
be considered as being the resident common pleas judge of his own county.
Assuming this to be the effect of all these provisions, it would seem appropriate,
at least, as I have already stated, that the judges, holding over under favor of
the schedule, should continue to be paid from the counties of the subdivision until
such time (designated by the ambiguous phrase just referred to) as that at
which they would become county judges; and that thereafter they should be paid
from the treasuries of their own counties.

But this course of reasoning, whether valid or not, merely suggests what the
legislature, in justice to the several counties in the state, ought to have enacted.
It does not serve to force an unnatural interpretation of that which the assembly
did enact, unless some constitutional principle can be invoked to establish a direct
connection between the nature of the services such judges were to perform and
the source or sources of the additional compensation they must receive.

I can think of no such constitutional principle, though I have considered, in
this connection, the well understood underlying principle of taxation, to the effect
that the purposes for which a tax is laid must pertain to the district taxed.

(Wasson v. Commissioners, 49 O. S., 622.)
(Hubbard v. Fitzsimmons, 57 O. S., 436.)

However, I find that at no time in the history of the state has the additional
compensation of common pleas judges borne, in this respect, a direct relation to the
nature of the duties which such judges have been required to perform, for under
the constitution of 1851, common pleas judges were judges of the district, and not
of the subdivision; and at all times the major part of the salaries of all the common
pleas judges in the state has been paid from the state treasury.
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Being unable, therefore, to assign any reason, satisfactory to myself, whereby
any unnatural interpretation should be given to section 2252-2, General Code, I find
myself forced to accept the meaning of its plain and unambiguous terms as it is
manifested on the face thereof.

For similar reasons I am unable to say that the effectiveness of any part of
section 2252-2, General Code, is to be postponed after the date when the law,
of which it is a part, became effective as a law, viz.: on or about June 8, 1914.
The legislature could have very easily added to the act of 1914, a section in the
nature of a schedule, providing, when, with respect to any judge, section 2252-2, or
any part of it, should go into effect. Not having done so, it follows, I think, that this
provision, as well as all other provisions contained in the act of which it is a
part, must be deemed to have gone into effect on June 8, 1914.

I am of the opinion, therefore, in answer to the first question:

(1) That a common pleas judge, elected prior to June 8, 1914, is entitled to
additional salary at the rate of sixteen dollars for each one thousand population
of the county in which he resided when elected; such salary not to be less than
one thousand dollars ($1,000) nor more than three thousand dollars ($3,000).

(2) That such salary is to be paid wholly from the treasury of the county
in which such judge resides, in the manner provided by section 2252-2, General Code.

(3) That the change, with respect to the source from which such salary is to
be paid, was effective on June 8, 1914,

I have not considered, in this opinion, the question as to the proper manner
of paying the salary of such a judge, payable at the end of the quarter in which
June 8, 1914, fell. This is a matter of adjustment among the treasuries of the
counties of a subdivision, which will have to be provided for under the super-
vision of the bureau, and if your department desires my advice on this point, when
the time comes for such adjustment, I shall be glad to make it the subject of an
independent investigation. For present purposes, it is sufficient to state that all
future quarterly payments, on account of the additional salary of a common
pleas judge, elected prior to June 8, 1914, should be made from the treasury of the
county in which such judge resides. '

(2) The second question, as I have stated it, requires consideration of article
1V, section 3 of the constitution, as amended, the schedule thereto, section 2252-2
and section 2253 of the General Code, as it originally existed; the same section
as amended in 103 O. L. 419, and as amended 104 O. L, 251, and article IV,
section 14 of the constitution.

Amended section 3 of article IV of the constitution, and its schedule, together
with section 2252-2 have been quoted. Section 2253, General Code, as originally
enacted, it as follows:

“In addition to the annual salary provided in the two preceding
sections, each judge of the court of common pleas shall receive his actual
and necessary expenses, not exceeding one hundred and fifty dollars in
any one year, incurred while holding court in a county in which he does
not reside, to be paid from the state treasury upon the warrant of the
auditor of state.”

The same section, as amended 103 O. L., 419, (effective sometime in August,
1913) provided as follows:

“In addition to the annual salary and expenses provided in sections
1529, 2251 and 2252, each judge of the court of common pleas and of the
court of appeals, shall receive his actual and necessary expenses, not ex-
ceeding three hundred dollars in any one year, incurred, while holding
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court in a county in which he does not reside, to be paid from the state
treasury upon the warrant of the auditor of state, issued to the judge and
upon presentation of a sworn itemized statement of such expenses.”

Section 2253, G. C., as last amended, provides as follows:

“In addition to the annual salary and expenses provided for in sections
1529, 2251, 2252, 2252-1, each judge of the court of common pleas and of
the court of appeals, shall receive his actual and necessary expenses, not ex-
ceeding three hundred dollars in any one year incurred, while holding court
in a county in which he does not reside, to be paid from the state
treasury upon the warrant of the auditor of state, issued to such judge;
each judge of the court of common pleas who is assigned by the chief
justice by virtue of section 1469, to aid in disposing of business of some
county other than that in which he resides, shall receive ten dollars
per day for each day of such assignment, and his actual and necessary
expenses incurred in holding court under such assignment, to be paid from
the treasury of the county to which he is so assigned upon the warrant of
the auditor of such county, and the amount allowed herein for actual and
necessary expenses shall not exceed three hundred dollars in any one year.”

1 encounter first, in this connection, a mere question of statutory interpretation
disclosed by comparison of section 2252-2 with section 2253, General Code, as they
both appeared on the same page of 104 Ohio Laws. Section 2252-2, as I have
pointed out, is the section which particularly deals with the subject of compensation
and expenses of judges of the court of common pleas “heretofore elected.” If
this section stood alone, it would clearly provide fully for the compensation and
expenses of such judges. It is only by virtue of section 2253 that any additional
compensation or any expenses of a nature different from those allowed under the
law “at the time of their election” could be claimed.

Now, section 2253 begins by providing that “in addition to the annual salary
and expenses provided for in sections 1529, 2251, 2252, 2252-1, each judge of the
court of common pleas * * * ghall receive his actual and necessary expenses,
not exceeding three hundred dollars in any one year,” etc.

In other words, with section 2252-2, directly before it, so to speak, the general
assembly did not provide, in section 2253, that expenses to the amount of three
hundred dollars in any one year, incurred while holding court in a county other
than that in which the judge resides, might be paid from the state treasury in
addition to the annual salary and expenses provided for in section 2252-2, That
is to say, the clear inference from the first clause of section 2253 is that it .is
intended to apply only to common pleas judges, the additional salary compensation
and expenses of whom are not governed by section 2252-2.

This inference carries, I think, at least as far as the semi-colon in section 2253,
and would, at once, justify the conclusion that the general assembly did not intend
that the judges of the court of common pleas “heretofore elected” should receive
actual and necessary expenses not exceeding three hundred dollars in any one year,
under amended section 2253.

Without anticipating anything at this time I may say that I am of the opinion
that the very explicit language of section 2252-2 certainly limits the expenses of
judges of the court of common pleas, as the same were limited by the law “at the
time of their election,” insofar as the expenses covered by such law are concerned.
The law “at the time of their election” is found in original section 2253, which pro-
vides that “ in addition to the annual salary provided in the two preceding sections,
each judge of the court of common pleas shall receive his actual and necessary
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expenses not exceeding one hundred and fifty dollars in any one year, incurred.
while holding court in a county in which he does not reside, to be paid from the
state treasury upon the warrant of the auditor of state.”

Accordingly, 1 am of the opinion that at least to the extent that original
section 2253, General Code, provided for the payment of expenses of judges of the
court of common pleas, incurred while holding court in a county other than that
of their residence, such section still governs, by reason of its adoption in section
2252-2; and that judges elected prior to June 8, 1914, are entitled to expenses not
exceeding one hundred and fifty dollars in any one year, when incurred while
holding court in a county in which they do not reside,

But this conclusion is by no means final with respect to the matter of ex-
penses, nor does it foreclose further inquiry as to the matter of the special com-
pensation of ten dollars per day, provided for in the latter part of section 2253,
as amended, for though a common pleas judge be limited to one hundred and fifty
dollars, by way of expenses, by section 2253 in its original form, still it does not
follow that as to expenses incurred in the performance of services not required
by law, with reference to which original section 2253 was drawn, the same limita-
tion is to apply. Or to anticipate, one hundred and fifty dollars in each year might
still be the limit on the amount of the expenses payable from the state treasury,
provided the expenses are incurred in holding court in such counties other than the
county of the residence of the judge in which, under the old law, such a judge
might have been required to hold court; and this would not, preclude such a judge
from receiving additional expenses incurred in performing services other than
those which he might have been required to perform under the old law.

In this connection, the repetition of the three hundred dollar limitation, in
amended section 2253, is not without its significance. So that it now becomes
incumbent upon me to consider the scope of the application of that part of section
2253 which follows the semi-colon.

Such consideration discloses another fact, anomalous at first glance, but sig-
nificant when properly considered. The expenses referred to in the first half of the
section are to be paid from the state treasury upon the warrant of the auditor of"
state, while the expenses, referred to in the second part of the section, are to be
paid from the treasury of the county to which the judge is assigned upon the warrant
of the auditor of such county.

It seems clear to me that the legislature has recognized, in making this
distinction, the difference between the duty of a common pleas judge to hold court in
a county in which he does not reside, under the original law, and that of holding
court in such a county under the assignment of the chief justice, as provided by
the more recent law, authorized by the amendment to article IV, section 3 of the
constitution, I have already remarked that under original section 3 of article IV
of the constitution, common pleas judges were judges of the district. Under sec-
tions 1529 and 1540 of the General Code, still in force, a common pleas judge may
be required to hold court in any county in his district. Now, the schedule to
amended article TV, section 3 provides that:

“Each county shall continue as a part of its existing common pleas
district and subdivision thereof, until one resident judge of the court of
common pleas is elected and qualified therein.”

I am clearly of the opinion that the old districts and subdivisions continue in
existence, not merely until “after the year 1914,” as may be inferred to have been
the legislative conception of the question, but until in every county in the district
or subdivision there has been an election of a resident judge and a qualification
thereunder.
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Therefore, common pleas judges, elected prior to June 8, 1914, (and, of course,
elected as district judges in subdivisions), still rest under the duty to hold court
in any county of their respective districts, under certain circumstances, and ex-
penses so incurred by them while so holding court, are to be paid in accordance
with original section 2253, and the amount thereof is limited to one hundred and
fifty dollars in any one year.

But, at the same time, it is provided that these judges shall, “after the year
1914, serve as judges of the court of common pleas of the counties of which
they are respectively residents. The general assembly evidently desired to make
all judges in the state subject to the provision of article IV, section 3, which is
to the effect that any common pleas judge may hold court in any county. In my
opinion this legislative interpretation is not entirely out of harmony with the
constitution, for the second sentence of amended section 3 of article IV, taken in
connection with the first clause of the schedule thereto, plainly means that the power
to “temporarily preside and hold court in any county” shall be vested in any
common pleas judge, whether in office at the time the amendment was adopted and
became effective, or not.

So that it was not even necessary for the general assembly to enact that “after
the year 1914” each judge of the common pleas court, elected prior to the passage
of the act designated as section 1532, General Code, in 1913, should serve as a
resident common pleas judge of the county in which he resided, for the purpose,
at least, of making such judges, after such time, subject to the call of the chief
justice.

From all this it follows that a judge of the court of common pleas, in office prior
~ to the amendment of the constitution, may, under the constitution, be required to
go into any county in the state to hold court, by assignment of the chief justice
of the supreme court; whereas, both before and after the amendment, he could
be required to go into any county in his district to hold court, under the direction
of the supervising judge of his district.

Now the general assembly, in enacting section 2253, General Code, as last
amended, has clearly recognized the distinction between holding court in another
county of the district and holding court in another county of the state outside
the district; for the section provides that expenses in the one case shall be paid
from the state treasury and in the other case from the treasury of the county to
which the judge is assigned. Any other view of section 2253 would make the two
clauses of section 2253, with respect to expenses, irreconcilably inconsistent. The
question, however, is complicated by the fact that section 2253 was amended in
1913, after the constitutional amendment bad taken effect. In the law, obviously
passed to conform the procedure of the various courts of the state to the con-
stitutional changes and found in 103 O. L., 405, the general assembly amended
section 2253, General Code, so as to increase the limitation on the amount of
expenses incurred while holding court in a county other than that in which the
common pleas judge resided, receivable, in any one year, from one hundred and
fifty to three hundred dollars. Being made in full view of the constitutional
amendment, the statutory amendment must be considered, I think, as responsive
to the change in the constitution. That is to say, when the legislature increased the
allowance for expenses from one hundred and fifty dollars to three hundred
dollars, after the constitution was amended, such increase is fairly referable to
an intention to provide for the additional expenses which a common pleas judge
might incur by reasons of resting under the duty to go, when called upon, into
any county in the state and hold court. I find that my predecessor, Honorable
Timothy S. Hogan, held, in 1913, that this amendment of section 2253 was effective
during the terms of office of judges then in office. Assuming that to be the case,
then the subsequent enactment, in 1914, of section 2252-2, General Code, restoring, as
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to judges in office on June 8, 1914, the additional salary, compensation and ex-
penses provided for by law at the time of their election, was equally effective to
reduce such allowance again to one hundred and fifty dollars. But whether or
not the legislature, in restoring the law as it existed at the time of the election of
these judges, (none of whom could have elected after January 1, 1913), intended
to make the limitation of one hundred and fifty dollars in any one year, and the
provision that such expenses should be paid from the state treasury, applicable
to expenses of such judge, incurred while holding court in any county of the
state, is a question to be considered. Section 2253, General Code, as enacted in
1913, clearly governs the expenses of a judge of the common pleas court, incurred
while holding court in any county in the state, under the constitution as it then
existed, which, as I have pointed out, authorized the chief justice of the supreme
court to assign any common pleas judge to hold court in any county. The question
now is as to whether, in restoring the old limitation of one hundred and fifty
dollars, by the enactment of section 2252-2, the general assembly intended that the
restored limitation should apply to expenses incurred in any county, or only to
expenses incurred in any county of the district, which was ‘the application of
original section 2253. For reasons which will, perhaps, be made clearer in the
course of this opinion, it is my view that when the old law was restored, the
general assembly intended that it should have the same application that it formerly
had; so that section 2252-2, as enacted in 1914, adopting the law in force at the
time such judges were elected, had the effect of restoring that law exactly as it
was; and so that, further, the scope of original section 2253, so adopted by reference,
was the same as it had been, viz.: limited to expenses incurred while holding court
in another county of the district. )

As a matter of statutory interpretation, then, I am of the opinion that so far
as the subject of expenses is concerned, a common pleas judge, in office prior to
June 8, 1914, and necessarily holding the position of district judge, as distinguished
from that of resident county judge, is entitled to reimbursement for expenses in-
curred when holding court in a county in his district other than that in which he
resides, to be paid from the state treasury, and the amount of which may not
exceed one hundred and fifty dollars in each year; but that expenses incurred when
holding court in any county in the state, outside of his district, under the assign-
ment of the chief justice of the supreme court, are to be paid from the treasury
of the county to which such judge is assigned, and the amount of such expenses
is not to exceed three hundred dollars in any one year. In other words, the ag-
gregate limitation upon expenses incurred in holding court in a county other than
that of such a judge’s residence, is four hundred and fifty dollars, one hundred
and fifty dollars of which limits the amount payable from the state treasury for
expenses incurred in holding court in another county in the district, and three
hundred dollars of which limits the amount of expenses payable from the treasury
of the county in which court is held, incurred in any county outside of his district,
under assignment of the chief justice.

A question, which I would prefer not to pass upon here, is as to whether or
not the chief justice of the supreme court may assign a judge, elected prior to the
amendment of the constitution, to hold court in a county other than that of his
residence, but within his own district. This question invites consideration of
section 1469, General Code, as amended 103 O. L., 408, and is, perhaps, not directly
involved in the question. as T have stated it. As this matter, however, is one which
will. necessarily have to be determined, in the first instance, by the chief justice
of the supreme court, T would, for obvious reasons, prefer not to express a view
thereon.

The next question which is encountered is whether or not the general assembly,
in amending section 2253, General Code, intended that the special compensation
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of ten dollars per day, to be paid to any common pleas judge assigned by the chief
justice of the supreme court to hold court in another county other than that in
which he resides, should be received by judges in office at the time the statute was
amended.

Section 14 of article IV of the constitution, provides in part as follows:

“The judges * * * of the court of common pleas shall at stated
times, receive, for their- services, such compensation as may be provided
by law; which shall not be diminished, or increased, during their term of
office; but they shall receive no fees or perquisites, nor hold any other
office of profit or trust, under the authority of this state or of the United
States.”

I find that my predecessor, Honorable Timothy S. Hogan, in an opinion to
Honorable Cyrus Newby, a judge of the common pleas court, held that this special
compensation could be received by a judge in the situation of the judge inquired
about in the first question as I have stated it. However, Mr. Hogan interpreted,
in arriving at his conclusion, article I, section 20 of the constitution, and entirely
overlooked article IV, section 14 thereof. It is clear to‘me that article II, section
20 has no application to the case, and that article IV, section 14 is the only con-
stitutional provision which need be considered. Under said section 14 of article IV,
I am clearly of the opinion that no judge elected or appointed prior to the taking
effect of amended section 2253, to wit, on or about June 8, 1914, may receive the
ten dollars ($10) per day compensation provided for in said amended section 2253,
and that such compensation may be drawn only by judges elected or appointed
subsequent to June 8, 1914, :

However, as I have already indicated that the inapplicability of amended
section 2253 to judges elected prior to the time of its amendment is limited to that
provision thereof which changes the compensation of such common pleas judges
the expense allowances do not constitute “compensation” in the sense in which the
word is used in the constitution. Therefore no judges elected or appointed prior
to June 8, 1914, would not be entitled to receive the ten dollars ($10) per day
provided for in said section. They would be entitled to receive their expenses
not to exceed three hundred dollars ($300) in any one year incurred while holding
court outside of their district under assignment of the chief justice of the supreme
court. .

(3) It appears, from the above statement of the third general question, that
the judge elected in Clark county in 1914, was chosen by the electors of that county
under favor of the proviso of amended section 1532, above quoted. This proviso
the quotation of which 1 need not repeat here clearly evinces an intention on the
part of the legislature that judges elected in 1914, to fill vacancies previously
occurring, shall be chosen as resident common pleas judges of their respective
counties. Of course the vacancy which occurred existed in the office of a judge,
elected as a district judge by the electors of an entire subdivision. The term, to
fill out which the election was held under the proviso above quoted, is the con-
stitutional term attached, so to speak, to such district office. But the general
assembly evidently desirous of putting the scheme of amended section 3 of article
IV of the constitution into effect in each county at the earliest possible date, had
expressly provided that the election shall he only in the county in which the
judge, whose office became vacant, resided at the time of his election.

It is my opinion that this legislation has the effect of making such judge
a resident common pleas judge of Clark county, at least for the purpose of de-
termining the source of the compensation which he shall receive.

The judge mentioned in the statement of the question is clearly not within
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the purview of section 2252-2, General Code, not having been “heretofore elected,”
as therein provided. It is equally clear that amended section 2252, General
Code, as above quoted, provides for the salary of this judge, and that, according
to its terms, he is to receive an annual salary equal to twenty-five dollars for
each one thousand population of Clark county, as ascertained by the 1910 federal
- census, to be not more than three thousand dollars, unless the effect of article IV,
section 14 of the constitution, which has been considered in another connection, is
such as to limit this judge to the salary which his predecessor, had he served out
his term, would have received.

I am of the opinion that the constitutional limitation, just cited, does not pre-
clude the judge, now in question, from receiving the salary fixed by amended section
. 2252, General Code, which was enacted before he was elected and assumed- office.
The abstract question here is as to whether or not article IV, section 14 prohibits
an increase or diminution of the compensation of a common pleas judge during an
official term, or only during the service of a judge. There is a wide difference
between the two statements, as will be instantly observed. The question has been
raised under various constitutional provisions similar to that now under considera-
tion, and superficially, at least, the authorities appear to be in conflict.

See Storke v. Goux, 129 Cal. 526.

Larad v. Newman, 81 Cal. 588.

Greene v. Hudson Co., 44 N. J. L., 388.

State v. Frear, 138 Wis., 536.

Horn v. State ex rel. Conway, decided by the court of appeals, 8th
district, April 24, 1913, (not yet reported).

I am inclined to the view that the Ohio constitution is to be interpreted as
applicable only to the term of the judge actually in office at the time the change
was made and not to the whole official term; and that, consequently, it would not
preclude a person, appointed or elected to fill out an unexpired term, from receiving
the salary fixed by a law taking effect prior to his appointment or election, but
during the official term which he is to fill out. Such indeed is the holding of
the court of appeals of the eight district in Horn v. State ex rel. Conway, supra.
This decision interprets section 20 of article TT of the constitution. But, in this -
respect, article IV, section 14 is similar to article II, section 20. The phraseology
of the one is “during their term of office;” that of the other, “during his existing
term.” The use of the possessive personal pronoun is equally prominent in both
provisions, and a perusal of the opinion in the court of appeals, in the case
cited, shows that this word, occurring in article II, section 20, was regarded as
significant. o

I call attention, too, to the fact that section 2252, General Code, both in its
original and its amended form, provided that the additional salary of the common
pleas judge shall be based upon the population of the county in which he resided
“when elected or appointed,” as ascertained by the federal census “next preceding
his assuming the duties of said office.” So that under the plain terms of both the
old and the new sections, if the official term of a judge of the common pleas should
extend over the period of the taking of the federal census, and if an appointment
were made to fill a vacancy in such term after such census had been taken, then the
salary of the appointee would not be the same as that of the person elected for the
original term. )

Because section 2252, General Code, as amended, is clearly intended to apply
to the amount of the salary of the Clark county judge in question; because the
.only available decision in this state upon the constitutional question here involved
supports the validity of the section, so applied; and because, finally, of the pre-
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sumption which favors the constitutionality of any act of the general assembly,
I am of the opinion that section 2252, General Code, as amended, fixes the amount
of the salary of the judge in question.

These conclusions make it unnecessary for me to consider whether or not
the proviso of amended section 1532, General Code, had, or could have the effect
of constituting the office, for which the election therein provided for is held, a
different one from that in which the vacancy had occurred. This question is
more nearly raised in consideration of the remaining parts of the third question.
I am of the opinion that the election in Clark county of a judge to fill the
vacancy in the office of a district judge, resident thereof, whatever be the effect
of such an election upon the identity of the office filled, constituted the election
of a “resident judge of the court of common pleas * * * therein,” within the
meaning of the schedule to article IV, section 3 of the constitution, above quoted.
That being the case, such election, and the qualification of the judge thereunder,
had the effect i¢pso facto, of withdrawing Clark county from the district and sub-
division in which it had formerly been. Therefore, the sources of the additional
compensation of the judge in question are governed by the first and third sentence
of the second paragraph of amended section 2252. That is to say, Clark county
is a county “now, (i. e., on June 8, 1914) a part only of a judicial subdivision and
which hereafter (i. e. on the election and qualification of the judge in question).
ceases to be a part only of such judicial subdivision.”

I am of the opinion, therefore, in answer to your third question:

(1) That the judge inquired about therein is entitled to additional salary at
the rate of twenty-five dollars ($25) per one thousand population of Clark county
as ascertained by the federal census of 1910, not in any case to be more than
three thousand dollars ($3000).

(2) Such salary is to be paid quarterly from the treasury of Clark county
on the warrant of the auditor of that county.

(3) And that Clark county, being withdrawn from the district and subdivision
of which it was formerly a part, is no longer required to contribute to the additional
salary of common pleas judges of the other counties in such subdivision. On this
last point I may say, also, that this result would have been brought about by the
operation of section 2252-2, General Code, as I have interpreted it, in answering
the first general question, with respect to those counties, at least, in the former
subdivision, the resident judges of which were elected prior to June 8, 1914, Inas-
much as, in point of fact, every county of the second subdivision of the second
district had a resident common pleas judge in office on June 8, 1914, the mutual
contribution of the various county treasuries to the additional salaries of these
judges ceased, on and after that date, for this reason alone.

Though my opinion is not requested thereon, I may add, with respect to the
judge with whose case I have been dealing, that he is undoubtedly entitled to his
actual and necessary expenses incurred while holding court in another county in the
state, under the assignment of the chief justice, in -accordance with the last half
of section 2253, General Code, as amended; and that, Clark county no longer con-
stituting a part of the judicial district, the first half of said section does not
apply to him at all.

(4) The judge inquired about in the fourth question must, of course, have
been appointed after June &, 1914. The office to which he was appointed was that
of a district judge, elected as such, under the constitution of 1851. It, therefore,
becomes necessary to inquire, first of all, as to the effect, on the status of such
judge, of the peculiar language of the last sentence of the first paragraph of section
1532, General Code, as enacted in 1913, and amended in 1914, viz.:

“Each judge heretofore elected as a judge of the common pleas
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district shall, after the year 1914, serve as a judge of the common pleas
court of the county of which he was a resident at the time of his election.”

This provision would have applied to the predecessor of the judge whose
case is now under consideration, and in my opinion it applies as well to the judge
himself. As hinted previously in this opinion, I am somewhat at a loss to under-
stand just what the legislature had in mind in employing this language. Just what is
meant by “serving” as a resident common pleas judge is not entirely clear to me.
If the object of the legislature was to make the “hold over” judges subject to the
call of the chief justice, under amended section 3 of article IV of the constitution,
this legislation was, in my judgment, unnecessary, for reasons which I have already
stated. If, on the other hand, it was the intention of the legislature to put an end
to the districts and subdivisions “after the year 1914,” in my judgment this legis-
lation is unconstitutional. While it is true that legislation necessary to carry into
effect these changes in the constitutional framework of government that are not
perfectly self-executing, is to be interpreted as if a part of the constitutional
amendment itself. (State ex rel. v. Harris, 77 O. S., 481)—this principle being per-
haps more appropriately applied in support of the proviso of section 1532 than in
connection with the sentence of the same section now under consideration—yet, in
spite of the principle, I cannot reconcile this sentence of section 1532, if interpreted
as just suggested, with the plain language of the schedule to article IV, section 3.
For the schedule provides that ‘“each county shall continue as a part of its existing
common pleas district and subdivision thereon until one resident judge of the
court of common pleas is elected and qualified therein.” Plainly, the event which
will, under this language, terminate the connection of a county with its existing
district and subdivision, is the election and qualification therein of a resident judge.”
Such a judge must be elected in the county as a county judge.

So that I do not think that the sentence, now under consideration, can be
given the effect of putting an end to the districts and subdivisions, either on
January 1, 1915, or at such date, in the year 1915, as the official year of the term
of any judge in any county in the subdivision or district may terminate.

For present purposes it is not necessary to inquire further as to what the
purport and effect of the sentence, which has just been considered, may be, it
being sufficient to state that it does not have either of the two possible effects which
have been considered, and that, at the most, it has the effect of authorizing and
directing each judge “heretorore elected,” (i. e. elected prior to January 1, 1913)
to serve as a resident county common pleas judge for any and all purposes for
which there may be necessity for such a resident judge, as distinguished from a
district judge, in addition to discharging the functions of the office for which he was
elected, viz.: that of district judge.

This, then, being the status of the judge inquired about in the fourth question,
who is serving as the appointive successor of a judge elected prior to January 1,
1913, the application of the statutes, covering the matter of additional salary to
his case, becomes clear. Section 2252-2, General Code, being limited, in its ap-
plication, to judges “heretofore elected” does not govern this case. Section 2252,
General Code, as amended, which clearly applies to judges who shall be “elected
or appointed” prima facie does govern the matter. Inasmuch as the judge in
question is still serving as a district judge. his county not yet having been separated
from its original district and subdivision, the second sentence of the second
paragraph of said section 2252, as amended, applies to his case. The facts stated by
you show that the judge inquired about is a resident of Van Wert county and was
appointed to succeed a judge residing in such county at the time of his election.
Van Wert county is a part only of a judicial subdivision. Accordingly, the ad-
ditional salary to which this judge is entitled is to be paid quarterly from the
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treasuries of the several counties of that subdivision, as it is now constituted, in
proportion to the population of such counties, and upon the warrants of the
auditors thereof.

I have already stated that the makeup of a judicial subdivision may have changed
so that it may no longer be composed of the same counties which originally con-
stituted it. Thus, Van Wert county is in a subdivision which originally consisted
of five counties, in two of which, however, resident common pleas judges were
elected in 1914. The present subdivision, therefore, consists merely of the three
remaining counties, viz.: Defiance, Van Wert and Williams counties. So long as
these three counties continue to be parts only of the subdivision, they will con-
tribute to the salary of the judge concerning whom you inquire.

This result is somewhat incongruous because in Defiance and Williams counties
there are resident common pleas judges elected prior to January 1, 1913, whose
salaries, on the principles laid down in answering the first question, will be, and
since June 8, 1914, should have been paid wholly from the treasuries of their
respective counties; also the judge, whom the common pleas judge inquired about,
succeeded, should have drawn his salary wholily from the treasury of Van Wert
county between June 8, 1914, and the time when he resigned. The incongruity,
however, results from the plain provisions of section 2252 and 2252-2, General Code.

Of course, the same constitutional question is even more squarely presented
in this case than in the case presented in the third question, just considered. Upon
the grounds stated in answering that question, however, I am of the opinion that
the fact that the appointed judge will receive a salary, different in amount and in
the source from which it is to be paid, from the salary payable to his predecessor,
and which that judge would have received had he served out his term, does not
violate article IV, section 14 of the constitution.

Coming then to a direct answer to the fourth question, I am of the opinion that
the judge, appointed to fill a vacancy caused by the resignation, subsequent to the
November election in 1914, of a common pleas judge elected prior to January 1,
1913, is entitled to additional salary at the rate of twenty-five dollars ($25) for
each one thousand population of the county in which such appointed judge resided
when appointed, as ascertained by the federal census next preceding his assuming
the duties of the office, to be in no case more than three thousand dollars ($3000) ;
and that if such judge resides in a county which comprises a part only of a sub-
division, such additional salary is to be paid quarterly from the several counties
now constituting the subdivision, in proportion to the population thereof ; otherwise,
such additional salary would be paid from the treasury of the county in which
the judge resides.

I may add here, too, as I did in answering the third question, a word respecting
the expenses and compensation to which such a judge is entitled under section 2253,
General Code, as amended. The section, having taken effect before this judge was
appointed, and the judge being a district judge, clauses of section 2253, in my
opinion, apply to his case. That is, when holding court in any county in his
district, other than the one in which he resides, he is entitled to receive his actual
and necessary expenses not to exceed three hundred dollars in any one year, to be
paid from the state treasury upon the warrant of the auditor of state; and when
assigned by the chief justice to hold court in any other county in the state, outside
of his district, he is entitled to his actual and necessary expenses not exceeding
three hundred dollars in any one year, that the compensation of ten dollars ($10)
per day to be paid from the treasury of the county to which he is so assigned upon
the warrant of the auditor of such county.

(5) In my opinion the word “quarterly,” as used in sections 2252 and 2252-2,
General Code, refers to quarterly periods of the official year of the terms of office
of the judge whose compensation is to be ascertained. Various dates are provided
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by law for the commencement of official terms of common pleas judges; so that
there is no uniform official year for all common pleas judges; accordingly, the
quarterly payment periods, being fixed in accordance with the respective official
years, are not uniform.
Respectfully,
Epwarp C. TURNER,
Attorney General.

113.

COMMON PLEAS JUDGES ELECTED PRIOR TO JANUARY 1, 1913—AD-
DITIONAL SALARY AS AFFECTED BY ACT OF FEBRUARY 16, 1914,
104 O. L., 250.

A common pleas judge, elected prior to January 1, 1913, is entitled to additional
salary at the rate of sixteen dollars per one thousand population of the county in
which he resides, to be not less than one thousand ($1,000) dollars nor more than
three thousand ($3,000) dollars per annwumn, payable wholly from the treasury of
such county; and the law with respect to the source of such compensation, which
formerly provided that the same should be paid from the treasury of the counties
in the subdivision in proportion to their respective populations, was changed on
June 8, 1914, after which date it was no longer lawful to draw such additional com-
pensation from the treasuries of the counties in the subdivision.

Corumsus, OHIo, March 1, 1915,

Hoxn. JorN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio.
My Dear Mr. MARKLEY :(—I am in receipt of your request for opinion reading:

“Section 2251 of the General Code of Ohio, relative to the salary of
common pleas judges provides that each common pleas judge shall receive
yearly from the state treasury the sum of three thousand dollars. Section
2252 of the General Code provides that each common pleas judge shall
receive as additional compensation sixteen dollars for each one thousand
of population in the county in which he resided at the time of his election,
such additional compensation not to exceed three thousand dollars nor to
be less than one thousand dollars, and that if said common pleas judge is
elected from a subdivision containing two or more counties, such additional
compensation shall be paid to” him from the treasuries of the counties
comprising such subdivision in proportion to their respective population.

“In 1912, Hon. James W. Tarbell was elected common pleas judge
of the first subdivision of the fifth judicial district of Ohio, which sub-
division is comprised of the counties of Brown and Clermont. Since the
beginning of his term of office the additional salary as provided in section
2252 has been paid to him from the treasuries of Brown and Clermont
counties in proportion to their population. In 1914, W. A. Joseph was
elected common pleas judge of Clerniont county under the provision of
the new constitution; of course the additional salary to be paid to him
will have to be paid from the treasury of Clermont county.

“Kindly give me an opinion as to whether or not the additional salary of
Judge Tarbell will have to be paid from the treasuries of Brown and
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Clermont counties in proportion to their population, as has heretofore
been done, or will Brown county be compelied to pay the entire amount
thereof.

“It is my opinion that, as Judge Tarbell was elected from the first
subdivision of the fifth judicial district prior to the adoption of the new
constitution, the two counties will be compelled to continue to share such
additional compensation, as heretofore, and that the new constitution would
not affect him during his term of office. I am going to advise the com-
missioners of Brown county to that effect at least until I am in receipt of
an opinion from you holding otherwise.”

Section 2252-2 of the General Code, as amended 104 O. L., 251, provides:

“Judges of the court of common pleas and superior courts and probate
courts heretofore elected, shall, during the term for which they were
elected, receive the salary, additional salary, compensation and expenses
provided for by law at the time of their election, the additional salary
to be paid quarterly out of the treasury of the county in which such judge
resides upon the warrant of the auditor of such county.”

Under the foregoing statute I am of the opinion that Judge Tarbell’s additional
salary of sixteen dollars a thousand was and is payable from and after. June &,
1914, solely out of the treasury of the county of his residence. :

I enclose you herewith a copy of an opinion covering generally the subject of
judicial salary and expenses this day rendered to the .bureau of inspection and
supervision of public offices, the substance of which opinion is as follows:

“A common pleas judge, elected prior to January 1, 1913, is entitled to
additional salary at the rate of sixteen dollars per one thousand population
of the county in which he resides, to be not less than one thousand ($1,000)
dollars nor more than three thousand ($3,000) dollars per annum, payable
wholly from the treasury of such county; and that the law, with respect to
the source of such compensation, which formerly provided that the same
should be paid from the treasury of the counties in the subdivision in pro-
portion to their respective populations, was changed on June 8, 1914, after
which date it was no longer to draw such additional compensation from the
treasuries of the counties in the subdivision.

“2. A common pleas judge, elected prior to January 1, 1913, is entitled
to his actual and necessary expenses incurred while holding court under
the assignment of the supervising judge of his district, in any county in
the -district other than that in which he resides, payable from the treasury
of the state and not to exceed one hundred and fifty ($150) dollars in any
one year; and to his actual and necessary expenses incurred while holding
court in any county in the state outside of his district, under the assign-
ment of the chief justice of the supreme court payable from the treasury
of the county in which court is held, not to exceed three hundred ($300)
dollars in any one year.

“3. Under the provision of amended section 2253, General Code, the
additional compensation at the rate of ten dollars per day for each day
of the assignment of a common pleas judge by the chief justice of the
supreme court, ‘to hold court in any county in the state other than that
of the residence of the judge, may be drawn only by judges elected subse-
quent to the taking effect of amended section 2253, to wit, June 8, 1914.

“4, The common pleas judge elected in Clark county in the year 1914,



ATTORNEY GENERAL.

to fill out the unexpired term of a common pleas judge, (elected prior
to January 1, 1913) as a district judge residing in Clark county at the
time of his election) is to be regarded, for purposes of compensation, as the
resident common pleas judge of Clark county. Accordingly such judge is
entitled to additional salary at the rate of twenty-five ($25) dollars per
one thousand population of Clark county, not to exceed three thousand
($3,000) dollars a year, which is payable wholly from the treasury of
Clark county; and Clark county, upon his election and qualification, is no
longer liable to contribute to the salaries of other common pleas judges
in the subdivision of which said county was formerly a part, (which result,
in the specific case, would have occurred, at any rate on and after June
8, 1914, by reason of the fact that in all the other counties of the sub-
division common pleas judges, elected prior to January 1, 1914, were re-
siding) ; such judge is also entitled to his actual and necessary expenses
incurred while holding court in any county of the state, other than the one
in which he was elected and resides, under the assignment of the chief
justice of the supreme court, such expenses to be paid from the treasury
of the county in which such court is held and not to exceed three hundred
($300) dollars in any one year; but to no expenses payable from the state
treasury.

“5. A common pleas judge, appointed after June 8, 1914, to fill out
the unexpired term of a judge elected as a district judge, prior to January
1, 1913, is entitled to receive additional compensation at the rate of
twenty-five ($25) dollars per one thousand population of the county in
which he resided when appointed, such compensation to be paid from the
treasuries of the counties constituting the subdivision at a given time; so
that upon the election and qualification of a resident common pleas judge
in any county of the original subdivision, such county is no longer to be
regarded as in the subdivision for the purpose of contribution to the addi-
tional salary of such judge; such additional salary is not to exceed three
thousand dollars per annum ; such judge is also entitled to receive his actual
and necessary expenses not to exceed threc hundred ($300) dollars in any
one year, payable from the treasury of state, when incurred in holding
court in any county remaining in the district of which his county is a part,
other than the county of his residence; and also to expenses not exceeding
three hundred dollars in any one year incurred while holding court in any
county in the state other than in his own district, under assignment of the
chief justice, to be paid from the treasury of the county in which court is
held.

“6. The quarterly payments of the additional salary of common pleas
judges should be based upon the official year of the term of each judge.”

Respectiully,
Epwarp C. TURNER,
Attorney General.

S—A. G.

225
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114.

COMMON PLEAS JUDGE—SALARY FROM AND AFTER JANUARY 8, 1914
—EXPENSES OF JUDGES ELECTED PRIOR TO JANUARY 1, 1913—
CONSTRUCTION OF PER DIEM COMPENSATION WHEN IN AN-
OTHER COUNTY.

1. The salary of a common pleas judge from and after June 8, 1914, should
come from the treasury of the county in which the judge resides. The apportion-
ment of the quarterly additional salary should be based upon the official year of
the term of each judge. )

2. A common pleas judge elected prior to January 1, 1913, is entitled to his
actual and necessary expenses incurred wiile holding court under the assignment of
the supervising judge of his district, in any county in the district other than that in
which he resides, payable from the treasury of the staie and not to exceed one
hundred and fifty dollars ($150) in any one year; and to his actual and necessary
expenses incurred while holding court in any county in the state outside of his
district, under the assignment of the chief justice of the supreme court, payable
from the treasury of the county in which court is held, not to exceed thred
hundred dollars ($300) in any one year.

3. A common pleas judge elected prior to June 2, 1914, is not entitled to the
ten dollars per day compensation when assigned by the chief justice of the supreme
court to a county other than that of his residence.

CoLumsus, OHIo, March 1, 1915.

Hox. A. G. ReyNovps, Painesville, Ohio.
My Dear Junce:—I1 beg to acknowledge receipt of your request for opinion
reading as follows:

“As you know heretofore the compensation of common pleas judges,
in judicial districts like our own, has been a certain amount from the
state and the balance comes as extra compensation from the counties. In
this subdivision three counties have contributed, Ashtabula, Lake and
Geauga.

“Under the act of the legislature, as found in volume 104 page 250,
arises this trouble, at least as far as I am concerned. This act provides
for the payment of the additional salary from the county which the judge
is a resident after such county ceases to be a part of such subdivision.

“The additional judge in this subdivision, to wit: Geauga county, took
his seat January lst, so that, 1 suppose, the act is in force from that time.
Our quarter ends February 9th. Do I understand that the computation from
each county, instead of being made to February 9th, should be made to
January 1st and each county contribute pro rata to that time and the balance
to be paid, for instance in Lake county, to myself on the treasury of Lake
county, and in Ashtabula county, where Judge Roberts resides, from the
treasury of Ashtabula county?

“Second. As 1 understand the law if Judge Roberts or myself should
be assigned by Judge Nichols to some other county to hear cases in which
we are not residents, we receive under the new law our expenses and ten
dollars per day during the time that we are engaged in hearing cases in other
counties. This, I understand, is to be paid from the treasury of the
county to which we are respectively assigned.”

1 regret that owing to the large number of similat questions arising it has been
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impossible for me to answer you sooner. I have rendered a general opinion to the
bureau of inspection and supervision of public offices, and I enclose a copy of
same herewith.

Answering your first question: It is my opinion that from and after June
8, 1914, your salary should have come from Lake county only and Judge Robert’s
salary from Ashtabula county only. The matter of apportionment of the quarter
current on June 8, 1914, when the law in question took effect, I have held in the
opinion to the bureau that that is a matter for the respective county auditors.

Answering your second question: 1 am of the opinion that in case either you
or Judge Roberts are assigned to one of the counties which previously constituted
your judicial district, you will be entitled to your expenses not to exceed $150.00
in any one year, to be paid from the treasury of the state. If either you or
Judge Roberts are assigned by the chief justice to a county other than the county
of your respective residences, and other than to a county of your judicial district,
then you will be entitled to your actual and necessary expenses not exceeding in
any one year the sum of $300.00 payable from the treasury of the county to which
you may be assigned.

I am of the opinion that since both you and Judge Roberts were elected prior
to June 8, 1914, by virtue of the provisions of section 4, article XIV of the con-
stitution, neither you nor Judge Roberts are entitled to the $10.00 per day compen-
sation when assigned by the chief justice to a county other than that of your
residence,

Respectfully,
Epwarp C. TURNER,
Attorney General.

115.

STATE TREASURER—FORMS OF WAIVERS OF PROTEST, i. e, “NOTICE
AND PROTEST WAIVED,” OR “PRESENTATION DEMAND NOTICE,
PROTEST WAIVED.”

The state treasurer may waive notice and protest of check for state revenues
deposited by him for collection by using either of the following forms of waiver:
(a) “Notice and protest waived,” (b) “Presentation demand notice, protest waived.”

CorLumsus, OHIo, March 2, 1915.

Hon. R. W. Arcuer, Treasurer of State, Columbus, Ohio.

DEear Sik:—You submit to me two forms of waiver of protest used by you in
the endorsement of checks received by you in payment of revenues of the state,
and ask my opinion as to which affords the greater security to the treasurer of
state in case of the protest of the checks; the two forms being as follows:

“Notice and protest waived.
“Presentation demand notice, protest waived.”

Section 8216 of the General Code provides as follows:
“A waiver of protest whether in the case of a foreign bill of exchange

or other negotiable instrument, is deemed to be a waiver not only of a
formal protest, but also of presentment and notice of dishonor.”
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Under this section of our negotiable instruments code either of the forms
you submit is sufficient. The latter form in using the words “presentation” and
“demand” sets out more fully the requirements of the section quoted above, but
from the standpoint of your protection, and as a matter of law, there is no differ-
ence between the two forms.

Respectfully,
Epwarp C. TURNER,
Attorney General,

116.

BOARD OF ADMINISTRATION—RECEIPTS FROM SALE OF MANU-
FACTURED ARTICLES MUST BE PAID INTO STATE TREASURY.

Under section 24, G. C,, 104 O. L., 178, receipts from the sale of manufactured
articles under section 1866, G. C., must be turned into the state treasury, and an
appropriation by the legislature must be made to make said receipts available.

Corumsus, OH10, March 2, 1915.

Hon. A. V. Donauey, Auditor of State, Columbus, Ohio.
Dear Sir:—Under date of February 26th, you submitted the following request
for opinion:

“Receipts from the sales of manufactured articles under section 1866,
G. C., have been turned into the state treasury.

“Query. May this money be paid out of the state treasury, under the.
constitution and laws of Ohio, without further and specific appropria~
tions ?”

Section 1864 contained in the statutes relating to the board of administration,
provides in part as follows:

“The state treasurer shall have charge of all funds under the juris-
diction of the board (board of administration) and shall pay out the same
only in accordance with the provisions of this act. * * #* Moneys col-
lected from various sources, such as the sale of goods, farm products and
all miscellaneous articles, shall be transmitted on or before Monday of
each week to the state treasurer and a detailed statement of such collections
made to the fiscal supervisor by each managing officer, but the receipts
from manufacturing industries shall be used and accounted for as pro-
vided in section 32 (G. C,, section 1866) hereof.”

Section 1866, 103 O. L., 551, provides in part as follows:

“For the purchase of material and machinery used in manufacturing
industries, * * * g3 gspecial appropriation shall be made to be known as
the manufacturing fund. Receipts from the sales of manufactured articles
shall not be turned into the state treasury, but shall be credited to said fund,
to be used for the purchase of further materials, machinery and supplies for
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such industries * * * and the board of administration shall make a full
monthly report of the products, sales, receipts, disbursements and payments
to and from said fund to the state auditor * * *”

The above sections 1864 and 1866 govern the matter under consideration up
to the time that section 24 of the General Code was amended, and therefore prior
to the amendment of said section 24, hereinafter referred to, the amount received
from the sales of manufactured articles were not to be turned into the state
treasury.

In 1914, section 24 of the General Code was amended, after the amendment of
section 1866 hereinbefore referred to, by what is known as the "Mooney bill” to
be found in 104 O. L., p. 178. Said section reads in part as follows:

“On or before Monday of each week every state officer, state institu-
tion, department, board, commission, * * * ghall pay to the treasurer,
of state all moneys, checks and drafts received for the state, or for the
use of any such state officer, state institution, department, board, commis-
sion, * * * during the preceding week, from * * * ggles * * *
and file with the auditor of state a detailed, verified statement of such
receipts.” .

It is to be noted that said section 24 simply requires that said moneys be paid
to the treasurer of state, but does not state that the moneys are to be paid into
the treasury. However, section 4 of said act provides as follows:

“Immediately upon the taking effect of this act all moneys, checks
and drafts in the possession of any state officer, state institution, depart-
ment, board, commission or institution received for the state for any such
state officer, department, board or commission from the sources mentioned
in section 24 of the General Code, as herein amended, shall be paid into the
state treasury in the manner provided by said section.”

In said section 4 of said act it is specifically stated that all moneys, etc., in the
possession of state officers, received for the state or for any such state officer, etc.,
“from the sources mentioned in section 24, G. C., as herein amended shall be paid
into the state treasury in the manner provided by said section.”

Taking the whole act together as it appears in 104 O. L., it seems clear to me
that it was the intention of the legislature that the moneys received under section
24 by the state treasurer shall be paid by him into the state treasury.

Section 3 of the Mooney bill provides that “all sections or parts of sections
of the General Code which provide for the custody, management and control of
moneys arising from the payment to any state officer, state institution, department,
board, commission, * * * of jany * * * gales,” * * * and which are
inconsistent with the provisions of section 24 of the General Code as herein amended,
are, to the extent of such inconsistency, hereby repealed.”” Were it not for section
3 of the Mooney bill it might well be argued that since the provisions of section
1866, G. C., were special, and the provisions. of section 24, 104 O. L., 178 were
general, the special would govern. However, such construction cannot be given in
this instance for the reason that section 3 of the act specifically repeals any pro-
visions of former acts which are inconsistent with the provisions of section 24.

Consequently, I am of the opinion that the receipts from sales of manufactured
articles, under section 1866, G: C., must, under section 24, G. C., be turned into
the state treasury, and being in the state treasury may not be paid out of the said
treasury without appropriation by the legislature.
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In examining the appropriation bill found in 104 O. L., at page 64, I note that
on page 69 thereof there is appropriated to the board of administration the follow-
ing:

“Manufacturing fund, receipts and _________ $50,000.00.”

The legislature has, therefore, recognized that it is necessary that the moneys
in the manufacturing fund and the moneys to come into such manufacturing fund
required appropriation for expenditures to be made from such fund.

Respectfully,
Epwarp C. TURNER,
Attorney General.

117.

AGRICULTURAL COMMISSION—AUTHORITY TO ISSUE ORDERS TO
PREVENT SPREAD OF HOOF AND MOUTH DISEASE AMONG LIVE
STOCK.

The Agricultural Commission of Olio has authority to take means against
railroad companies to prevent the spread of the hoof and mouth, contagious disease,
among live stock.

Corumsus, Onto, March 3, 1915,

Hon. A. P. SanbLes, President Agricultural Commission of Ohio, Columbus, Ohio.

My Dear MR, SANDLES :—As carrying out the purposes of our interview of a
few days ago in regard to the serious situation in Ohio on account of the foot
and mouth disease, I am of the'opinion that under the authority given your com-
mission you may make orders against any railroad company in this state, re-
quiring said railroad company to clean and disinfect the cars specified. And, to
cover the matter from another angle, your board might make an order prohibiting
the loading of live stock for intra-state shipment in any car that has not been
cleaned and disinfected.

Further, under section 1120, General Code, which provides in part (103 O. L.,
313):

“Whoever, being a person, firm or corporation * * * moves an
animal from a district declared by the commission to be infected with
dangerously contagious or infectious disease * * *  except under such
conditions as the commission may prescribe, shall be fined not more than
five hundred dollars.”

you may prosecute any person moving an animal from a district declared by your
commission to be infected with a dangerously contagious or infectious disease.

We may experience some trouble with the enforcement of this statute, as the
court may take the position that it will be necessary to bring home to the de-
fendant the knowledge of the fact that vour commission had made an order
declaring the particular district to be infected and ordering no live stock moved
therefrom. However, I believe that the proper interpretation that should be given
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to this statute is that proof by the defendant that he had no such knowledge
would be a defense rather than that it is the duty of the state in the first instance
to prove that the defendant did actually have knowledge.

This department will lend all possible aid to your commission in enforcing the
quarantine as we realize the serious consequences that are going to follow unless
you are able to effectively maintain quarantine and thus stamp out the spread of
the disease.

Respectfully,
Epwarp C. TURNER,
Attorney General.

118.

“BLUE SKY LAW”—CERTIFICATE NOT REQUIRED TO SELL GOVERN-
MENT LAND, LOCATED IN ANOTHER STATE, IN OHIO.

The purchase by an Ohio citizen cither in person or through an agent, who 1is
present, and under written authority to bid for him, of land located in Oklahoma,
which is owned and offered for sale at public auction by the United States govern-
ment, does not come within the scope of the “blue sky law” to the extent of making
it necessary to secure from the “blue sky” commissioner a certificate of such govern-
ment land.

Coruwmsus, Omro, March 3, 1915

Hon. Harry T. HavLr, Superintendent of Banks, Columbus, Ohio.
Drar Sir:—I am in receipt of your letter of February 26th, requesting my
opinion as follows:

“This department has on file an application by the McAlester Real
Estate Exchange for a license to deal in Ohio, in real estate not located
within this state. ,

“McAlester Real Estate Exchange is in strict sense a corporation for
profit, representing the city of McAlester, Okla. Its membership is made
up of the business men of that city and locality. The method of operation
is, briefly, this:

“Representatives and cmployes of the exchange travel through Obhio,
Indiana and other states, in a special car, stopping at certain points for
a limited time, inviting the citizens of that locality to visit the car, talking
with the representatives of the exchange and seeing the exhibits contained
in the car, relative to the products of that section of the country. The
residents of Ohio are to be asked to purchase a lot in the city of McAlester.
Those lots are located in what is now the outer section of that city, con-
taining about seventeen thousand inhabitants at this time.

“We are enclosing herewith a copy of the contract which the residents
of Ohio are solicited by the representatives of the exchange to sign, to-
gether with some literature which they purpose to circulate in Ohio. The
main talking point—the chief consideration offered to residents of Ohio—
is that to all who sign the contract for the purchase of a lot in McAlester,
the Mclester exchange agent will act as agent, purchasing for them govern-
ment lands which are to be offered at public auction, to take place in
McAlester next fall, the exact date of which has not yet been fixed. These
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government lands are designated as segregated lands, having been reserved
by the government on account of timber, oil, coal, and asphalt, from the
original allotment made to the Indian tribes, and it is now the purpose of
the government to offer these lands at public auction to the people of the
United States. ’

“You will, of course, realize at once that it will be impossible to obtain
a definite description of these lands and incorporate the same in the ap-
plication for a certificate of compliance, under section fifteen of the law.
It will be possible to practically describe the lots which the exchange is
offering for sale in an application for a certificate of compliance.

“The title to the town lots above mentioned is now vested in -the
McAlester Real Estate Exchange, that organization having title from the
individuals who originally purchased the lots from the government, when
the town site of McAlester was opened up and the lots sold. Those in-
dividuals have held the lots since that time, but have engaged in business or
farming in that section, and are now desirous of increasing the population
of McAlester and the surrounding country, and have therefore turned over
to the exchange the lots, to dispose of for them, and the proceeds derived
from the sale are used in defraying the expenses of the exchange, paying
the employes, paying the expenses of the car, and maintaining a corps of
engineers and representatives, generally.

“The question is: -

“Does this method of procedure coustitute an offering of those govern-
ment lands for sale, within the meaning of the Ohio blue sky law and neces-
sitate the certification of those lands under sections fifteen and sixteen
of the law? )

“We should state that while the McAlester Real Estate Exchange, some
months ago, obtained a great deal of unpleasant notoriety on account of
an adverse ruling by Mr. Cato Sells, commissioner of Indian affairs, in
Washington, to the effect that the exchange had no right to offer the lands
for sale, as above outlined ; the adverse ruling was widely advertised and
nearly all of those who purchased lots under the arrangement above
mentioned, were notified that the McAlester Real Estate Exchange could
not fulful its promise with regard to the Indian lands. This ruling by
Cato Sells was reversed by Franklin K. Lane, secretary of the department
of the interior, which not only held that the exchange had a right to offer
these government lands as above mentioned, but that it should be encouraged
in so doing.

“An application by the McAlester Real Estate Exchange has been pend-
ing undisposed of for quite a while, and the representatives are anxious that
a final disposition be made of the same. Consequently, a ruling on the
question submitted at the earliest possible moment will be appreciated.

“I might add that the car of the exchange is now in the state and the
representatives are at considerable expense. though are doing nothing until-
authorized by this department. You will see, therefore, that justice re-
quires that the matter he disposed of at the earliest possible moment.”

Attached to the original letter copied above, as therein recited, is a form of
contract of deed. As this contract is of considerable length. T quote only the
sections or parts thereof pertinent to the purposes of your question.

“Section VI. First party also agrees to represent second party in
the purchase of Indian lands when sold by the government, it being specific-
ally understood that in doing so said first party merely acts as locator and
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attorney, and is in no way connected with the government, neither has it
any preferential rights concerning the sale of said lands, and it is further
agreed that all services rendered in connection therewith are to be governed
by the rules of the interior department, said services to consist of supplying
second party with photos, maps, plats, soil samples, descriptions of land
and an independent appraisement of 2,000 tracts, from which second
party may choose land in accordance with his or her expressed desires;
and first party further agrees to secure for second party at least one fract
of land at the lowest price obtainable or cancel this contract and return
all money paid thereon; provided, however, said second party shall comply
with all conditions of the interior department at time of sale.

“Section VII. It is further agreed that said first party will undertake
the following leasing and selling services; that is, to secure profitable leases
on all lands purchased through the fulfillment of this contract within
ninety days after the date of purchase, or sell same prior to one year
from said date, and net said second party a profit sufficient to reimburse him
or her for ali money paid on the above mentioned lots in addition to the
amount paid the government; provided, however, second party complies
with all of his or her agreements as stated herein, and is only released
from making payments as per contract in case of loss of employment or
sickness.”

233

The portions of sections 15 and 16 of the Ohio blue sky law (sections 6373-15

-16 of the General Code) referred to in your question are as follows:

“Section 15. No person or company, other than a licensed dealer as
hereinbefore provided, shall within this state, in repeated or successive
transactions, deal in real estate not located in Ohio; and, unless so licensed
and the ‘commissioner’ shall issue his certificate as provided in the follow-
ing section, and, prior to such issuance, there shall, together with a filing
fee of ten dollars, be filed with the ‘commissioner’ an application for such
certificate, and a written statement of the dealer containing a pertinent
description of the real estate the disposal of all or a part of which is
sought to be made; the nature and source of the title of the owner thereto,
and the amount or value and the nature of the consideration paid or allowed
by him therefor, it shall, within this state, be unlawful:’

“(a) For any corporation or any person, association or co-partner-
ship doing business under any name other than the name or names of such
person or of all the members of such association or co-partnership to
dispose or offer to dispose of any real estate not located in Ohio.

“(b) For any person or company to sell or offer for sale any such real
estate, the owner of which is, or is represénted to the purchaser to be,
a corporation, or any person or company of the character described in the
foregoing paragraph, where such corporation, person or company is en-
gaged in the business of dealing in real estate. * * *

“Section 16. Said ‘commissioner’ shall have power to make such exam-
ination of the issuer of the securities or the owner of the property, named
in the two preceding sections, and of such securities or property, as he may
deem advisable; and if he shall find that the law has been complied with,
and is satisfied that said company is solvent, that its business is properly
and legitimately conducted, and that its proposed disposal of its securities
or other property is not on unfair terms, upon the payment of a fee of
twenty dollars he shall issue his certificate to that effect, authorizing such
disposal; but if he shall not affirmatively so find, and is not so satisfied,
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he shall notify the applicant, in writing, of such finding and of his refusal
to issue such certificate. Said applicant shall have the right of review
of such finding given to a dealer by section eight hereof.”

From the information contained in your letter and the form of contract for
deed attached, it is clear that the McAlester Real Estate Exchange is not within the
purview and purpose of the law dealing or attempting to deal in the government
lands referred to. The company, in part consideration for the purchase from it
of certain town lots in the city of McAlester, is offering to act as agent or attorney
in fact for the purchasers of said lots in securing for them United States govern-
ment lands which are to be sold at public auction. The company does not hold
itself out as being the owner or the agent of the United States government as
owner of said land, nor does it pretend to have authority to sell or to deal in
the same. In fact, in section VI of the form of contract for deed, above quoted,
the company stipulates that:

“It is in no way connected with the government, neither has it any
preferential rights concerning the sale of the said lands.”

The company simply offers to sell its services for the purposes prescribed and
limited in this same section of the contract for deed. Sections 15 and 16 of the
blue sky law were enacted to regulate and prevent fraud in the sale of lands not
located in Ohio. The purchase by an Ohio citizen either in person or through an
agent who is present and under written authority to bid for him, of land located
in Oklahoma, which is owned and offered for sale at public auction-by the United
States government does not come within the scope of the act.

I am therefore of the opinion that the plan of procedure set forth in your
letter and as revealed by the provisions of the contract for deed does not con-
stitute an offering of such government lands for sale within the meaning of the
Ohio blue sky law, and therefore a certification of those lands under sections
15 and 16 of the law is not necessary.

I have answered your question as asked, but there are other matters in con-
nection with this application that should receive careful consideration and attention
from your department.

Section 7 of the contract for dged is worded to catch the unwary. Nine persons
out of ten who read the section will assume that it provides a guarantee that
profitable leases will be secured within ninety days, or a sale will be made within
one year sufficient to net the person signing one of these contracts sufficient to
reimburse him for all money paid on both the government and the McAlester lands;
whereas, in fact, the agreement only provides that the company will undertake to
do that.

Your department should not sanction such a contract under authority of
section 6376-16 of the General Code.

In section IIT of the contract for deed it is-provided:

“When all of the purchase price of the property in the application
above mentioned has been paid, the purchaser of that property will be given
a gold bond issued by the Federal Guaranty Company, of Washington, D. C,,
in the name of and made payable to said purchaser, conditioned that the
Federal Guaranty Co. will pay to the purchaser, his or her heirs or assigns,
the full amount paid for said property, provided that at the maturity
of said bond the owner is willing to sell said lot or lots for that price, and
will legally convey merchantable title thereto.”
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This contract should not be sanctioned until your own investigation has shown
not only that there is such a company as the “Federal Guaranty Company, of
Washington, D. C.,” and that it has agreed to do all the things provided for in
said section III, but that in your opinion it is financially able to carry out this
provision of the contract.

You should also be satisfied that the McAlester Real Estate Exchange is
financially able to carry out the provisions of section V of the contract. I am
assuming that you have made the statement as to the action of the secretary of
the interior only after investigation.

Respectfully,
Epwarp C. TURNER,
Attorney General.

119.

MINORS MAY NOT WORK IN OR ABOUT A COAL MINE—MINES AND
MINING.

A child under sixteen years of age may not work in or about or in connection
with a coal mine.

Corumsus, Onrro, March 3, 1915.

The Industrial Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—I have your communication of March 1, 1915, asking for my
opinion on the question submitted to you by The Hocking Mining Company, as
follows:

“Section 13002 of the mining laws of 1914, as compiled by you, states
that no children under the age of sixteen years shall be employed or per-
mitted or suffered to work in and about certain vocations therein named.

“It is claimed by the mine committee of our mines that a boy who will
be sixteen years of age on October 6, 1915, and who has been examined
by the superintendent of schools and passed a satisfactory examination
in the 6th grade, in reading, writing, spelling, geography, English grammer
arithmetic, that the papers enumerated and described in section 7766 of the
General Code of Ohio, and amended in 1913, and that this boy shows suf-
ficient development, health and physical fitness to perform the labor required
of him, that section 13002, therefore, is suspended under the schooling
certificate, and that the boy is entitled to be employed. What do you say
as to the proposition?”

In answering this question I beg to direct your attention to section 13002 of
the General Code, which provides, in part, as follows:

“No child under the age of sixteen years shall be employed, permitted
or suffered to work in any capacity * * * in, about or in connection
with any mine, coal breaker, coke oven or quarry. * * *”

It is true that under the provisions of section 7766 of the General Code, as
amended April 28, 1913, 103 O. L., page 899, any male child over fifteen years of
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age, or any female child over eighteen years of age, may be employed by any
person, company or corporation in this state, provided said child obtains the school-
ing certificate therein provided for, save and except, however,

“that the employment contemplated by the child is not prohibited by any
law regulating the employment of such children.”

The law as found in said section 13002 does prohibit the working in or about
or in connection with any coal mine of children under the age of sixteen years.
Hence, a boy who will not be sixteen years of age until October 6, 1915, cannot now
work in, about or in connection with a coal mine in this state.

The letter of The Hocking Mining Company addressed to you is returned
herewith.

Respectfully,
Epwarp C. TURNER,
Attorney General,

120.

ROAD IMPROVEMENT—CHANGE OF GRADE WHERE IT IS NECESSARY
TO MAKE CUT IN INTERSECTING ROAD—COST TO BE APPOR-
TIONED ON ROAD IMPROVEMENT.

Where a pike is improved under the provisions of sections 6956-1 to 6956-15,
G. C., inclusive, and the grade is changed at a point where the pike is intersected
by another road, thus rendering it necessary to make a cut-in the intersecting road,
the cost of this cut must be regarded as part of the cost of improving the pike
and apportioned accordingly.

CorLumBus, Onro, March 4, 1915,

Hon. Josepa W. HorNEer, Prosecuting Attorney, Newark, Ohio.

Sir:—I have your communication of February 26, 1915, in which you state
that in the construction of the Linnville Pike in Licking county, there was a cut
of several feet at one point, and at this particular cut there was a road that inter-
sected the Linnville pike. In making the cut the other road was left several
feet above the grade of the new pike and in order that the other road could be
used it was necessary to cut it back from the Linnville pike for a distance of about
sixty feet. The Linnville pike was constructed under the provisions of sections
6956-1 to 6956-15, inclusive, of the General Code. The above statement of facts
is gathered partly from your communication above referred to, and partly from
your oral statements. You now inquire whether the expense of the cut for the other
road should be added to the cost of the Linnville pike and apportioned as part of
the cost and expense of said improvement, or whether the entire cost and expense
of the cut should be paid by the county.

Section 6956-10, G. C., provides that when the improvement is wholly within
one county “the cost and expense of said improvement including all damages and
compensation awarded” shall be apportioned by the commissioners in accordance
with certain provisions therein contained.

Section 6056-11, G. C., provides for dividing and assessing “the cost and ex-
pense of the entire improvement including all damages and compensation awarded,”
in cases where the improvement is in more than one county or along the line
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between two or more counties. Sections 6956-5, 6956-6 and 6956-7 contain elaborate
provisions for the filing of claims for compensation and damages and for the
adjudication of the same. It is apparent from an examination of the above cited
sections that it was the intention of the legislature that all the cost and expense
of a highway constructed under the scheme of road improvement provided by
sections 6956-1 to 6956-15, G. C., inclusive, should be apportioned according to
section 6956-10 between the county, the township or townships in which the im-
provement is situated in whole or in part, and the owners of benefited real estate.

It appears from your statement of fact that the cut in the intersecting highway
was rendered necessary solely by the construction of the Linnville pike at a
new grade. If the grade of the Linnville pike had not been lowered, it would
not have been necessary to do any work on the intersecting road. I am unable to
see any distinction in principle between the cost of making the cut on the inter-
secting road and the compensation and damages that may be awarded, or indeed
between the cost of the cut and the cost of any other part of the work.

I am, therefore, of the opinion that the cost of making the cut on the inter-
secting road must be regarded as part of the cost and expense or constructing the
Linnville pike and apportioned according to the provisions of section 6956-10, G. C.

Respectfully,
Epwarp C. TURNER,
Attorney General.

121.

REVENUES RECEIVED FROM WILBERFORCE UNIVERSITY COME
UNDER THE PROVISIONS OF THE MOONEY BILL.

There is nothing in the Mooney bill, 104 O. L., 179, which repeals section 7986,
G. C. However, said section must be read in connection with said Mooney bill and
the revenues received under the latter part of section 7986, G. C., must be paid
into the state treasury and appropriated out of same.

CoLumsus, OHI1o, March 4, 1915.

Hown. E. M. FuLLINGTON, Budget Commissioner, Columbus, Ohio.

Dear Sir:—I am'in receipt of your letter of March 2, 1915, wherein you
inquire as follows:

“I would like to have your opinion or construction of the last pro-
vision of section 7986 of the General Code, which reads as follows:

“‘All revenue arising from tuitions, sales of products or otherwise
under the aforesaid department shall be applied by its board of trustees
to defray its expenses, or to increase its efficiency, a strict account of
which shall be kept by the department board, and accompany the report to
the governor.’

“The following is a statement of facts: The department referred to
in the above quotation is the combined normal and industrial department at
Wilberforce. This department was organized in 1887, reorganized in 1896,
and carries on normal and industrial work. Effort is made by its board
and management to encourage industry, thrift and intelligence of the pupils,
and in so doing they are taught to work and take an interest in carrying
on useful operations under the severa! industrial departments. There are
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at times small returns from these products, amounting to about nine hundred
dollars per year, which fund has heretofore been used in improving the
condition of the institution under the above quoted section.

“This department having no rotary fund, under the Mooney bill this
money has been paid into the treasury to the credit of the department
producing it and utilized in the interest of said department by the purchase
of material and supplies or increasing the work. We desire to know
whether there in anything in the Mooney bill or subsequent enactments re-
pealing this section.”

Your specific inquiry as to whether there is anything in the Mooney bill or
subsequent enactments repealing section 7986 can best be answered by referring to
the Mooney bill which is found in 104 O. L., 179, and is an amendment of section
24 of the General Code. Section 3 of said act provides as follows:

“All sections and parts of sections of the General Code which provide
for the custody, management and control of moneys arising from the
payment to any state officer, state institution, department, board, commission,
college, normal school or university receiving state aid of any fees, taxes,
assessments, licenses, premiums, penalties, fines, costs, sales, rentals, or other
charges or indebtedness and which are inconsistent with the provisions
of section 24 of the General Code as herein amended, are, to the extent
of such inconsistency, hereby repealed.”

Under section 24 as amended in the Mooney bill it is the duty of the combined
normal and industrial department at Wilberforce on or before Monday of each
week to turn over the money referred to in your inquiry to the state treasurer to
be paid by him into the state treasury; and if section 7986 is in any way in conflict
with said section 24, the same is by reason of section 3 of the Mooney bill repealed,
insofar as the. same is inconsistent. However, the two can in my opinion stand
together for the reason that section 7986 simply provides as to how the moneys
received from tuition, sale of products, etc., shall be applied by the board of
trustees. If the money is paid into the state treasury in accordance with the
Mooney bill, and after appropriation by the legislature, the application of such
money for the purposes of the combined normal and industrial school must be
in accordance with section 7986. The money having been paid into the state
treasury under the Mooney bill cannot be drawn from said treasury ‘“except in
pursuance of a specific appropriation made by law.” (Article II, section 22 of the
Ohio constitution.) :

In order to overcome the difficulty which confronts the Wilberforce institu-
tion it will be necessary for the legislature not only to appropriate a specific sum
which may equal the exact balance in the fund derived from the revenues in
question, but also it will be necessary to appropriate the “receipts” which may
come into the fund during the life of the appropriation.

I am informed that in the new budget about to be passed by the leglslature to
cover the period from February 15th to July 1, 1915, there are several funds
therein appropriated, which funds not only appropriate specific sums but also
“receipts” that will be received during said period and placed in such fund.

Nowhere in the law pertaining to the combined normal and industrial department
at Wilberforce is there any provision for a specific fund to be kept in the state
treasury; but since section 7986 requires that the revenues derived from tuition,
sale of products, etc., shall be applied by the board of trustees to defray its
expenses or to increase its efficiency, I am of the opinion that said funds can be
used for no other purposes, and that consequently although there is no mention
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of a fund by a specific name, nevertheless upon the payment into the state treasury
of the revenues in question a specific fund would arise, the receipt being kept
separate and apart from other receipts in the state treasury.

Specifically answering your question therefore I would state that there is
nothing in the Mooney bill or subsequent enactments so far as I am aware that
repeals section 7986. So much of said section as is quoted by you in your letter
providing how the revenues arising from tuition, sales of products, etc., shall be
applied by the board of trustees refers solely to the manner in which such revenues
shall be used. The Mooney bill however requires that such revenues shall be paid
into the state treasury and being so paid in a specific appropriation will be neces-
sary. In order to constitute the fund created thereby a rotary fund, it will be
necessary that the “receipts” received during the period of appropriation be like-
wise appropriated as well as whatever amount is in the fund at the time the
appropriation is made.

Respectfully,
Epwarp C. TURNER,
Attorney General.

122.

EFFECT OF THE WORDS “HEREINAFTER” AND “HEREIN” AS USED
IN CONNECTION WITH HOUSE BILL NO. 245,

The use of the word “hereinafter” in house bill No. 245, would render section
11425, G. C., inoperative.

CoLumeus, Orio, March 5, 1915.

Hon. Frank B. WiLris, Gowvernor, Columbus, Ohio.

Drar Sir:—M\ly attention has been called to house bill No. 245, Mr. Danford,
which has passed, and is probably now before you.

In the amendment of section 11, 425, occurs the language:

LA T S

* may appoint a judicious and disinterested person to take the
pledge of such commissioner to perform the duties hereinafter provided
for.”

The legislature has attempted to amend the word “herein” in the original
section, so as to make it read “hereinafter.” As I read the entire act, as found
in 103 O. L., page 512, this amendment would tend to make the section inoperative,
In drawing this bill, it was doubtless thought that the word “herein” was ambiguous,
and the drawer of the bill evidently assumed that the duties of the jury com-
missioner were provided for in subsequeni sections, whereas as a matter of fact,
while there are some duties provided in a subsequent section, the principal duties
are provided for in preceding sections. If the legislature is not satisfied with the
word “herein” it should use apt words to cover all of the duties in the original act.
My own opinion is that the word “herein” would be sufficient, as this present bill
would be read as a part of the original bill.

I am clearly of the opinion that this bill should not be signed, if the copy
presented to you contains the word “hereinafter.” '

Respectfully,
Epwarp C. TURNER,
Attorney General.
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123.

BOARD OF ADMINISTRATION—PENITENTIARY—SENTENCE ENFORC-
ING SOLITARY CONFINEMENT OF A CONVICT.

A provision for solitary confinement included in sentence of a convict to the
penitentiary is to be carried out in the enforcement of the semtence, until modified
by competent authority. Sentence of the court is not to be supplemented or modified
by non-judicial or ministerial officer.

CoLumsus, OHIio, March 5, 1915.

The Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :—Permit me to acknowledge receipt of your favor of March 2,
which is as follows:

“I am enclosing herewith a letter from Mr. P. E. Thomas, warden of
the Ohio penitentiary, concerning Aleck Kish, No. 43394, who was sentenced
by the common pleas court of Seneca county to serve a life sentence in the
Ohio penitentiary for murder in the first degree.

“As you will note, the warden advises us that the commltment papers
provide also that the first five days of each month of said life sentence
shall be spent in solitary confinement.

“Your opinion is respectfully requested as to whether or not this
provision of the commitment must be obeyed.”

With your letter you enclose the communication from the warden of the Ohio
penitentiary addressed to you under date of February 26, 1915, which is as follows:

“The commitment paper of Aleck Kish, alias Alexander Kish, No.
43394, received from Seneca county to serve a life sentence for murder
in the first degree, with mercy, calls for the first five days of each month
to be spent in solitary confinement.

“l am questioning the propriety of executing the solitary confinement
end of this commitment, and I would like to be advised whether I should
carry it into execution or not.”

With reference to the question submitted, permit me to invite your attention
to the provisions of section 12374 of the General Code, which section is as follows:
“When sentencing a person to imprisonment in the penitentiary, the
court shall declare for what period he shall be kept at hard labor, and
for what period, if any, he shall be kept in solitary confinement without
labor.”

It was under the authority granted in the above section and that contained
in section 12400 that the judge sentenced the prisoner, Aleck Kish, to serve a life
sentence for murder in the first degree and included as a part of the sentence
that the first five days of each month be spent in solitary confinement. The
purpose of the law was fully carried out by the court in inflicting the aforesaid
sentence in that it is certain and definite and comes within the rule laid down
in the case of In re Calvin L. Moore, which was decided in 14 O. C. C. reports,
at page 237. In that case it was held that:

“A sentence in a criminal case must be so complete as to need no
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construction of a court to ascertain its import, so that the offender may
not have to look between the lines for its meaning, and it cannot be sup-
plemented by a non-judicial or ministerial officer.”

Pertinent to the observation of Warden Thomas as to his questioning the
propriety of executing the solitary confinement end of the commitment, it will
be noted that this matter has been passed on by the supreme court of the state of
Ohio in the case of Ex parte Peter Clark and James Clark, reported at page 649,
volume 50 of the Ohio state reports, and it was held .in that case that under
section 6799 (now section 12374, G. C.) of the Revised Statutes:

“k * % the court sentencing a person convicted of a crime punish-
able by imprisonment in the penitentiary, is authorized and required to
declare in the sentence for what period he shall be kept at hard labor,
and for what period, if any, he shall be kept in solitary confinement, and
render judgment against him for the costs of prosecution.”

Under the provisions of section 13720 it is provided that a prisoner sentenced
to the penitentiary is to be delivered to the warden of the penitentiary with a copy
of the sentence, there to be kept until the term of his imprisonment expires or he is
pardoned.

I am of the opinion, therefore, that as the sentence inflicted by the court in
the case under consideration was legal that there is no discretion lodged in the
warden of the Ohio penitentiary to disregard its provisions, and that it should be
carried into full effect until such time as it may be modified by competent authority.

Respectfully,
Epwarp C. TURNER,
Attorney General.

124,

BOARD OF ADMINISTRATION—RECEIPTS OF OHIO STATE SANA-
TORIUM MUST BE PAID INTO STATE TREASURY—MONEYS RE-
CEIVED CANNOT BE CREDITED TO A SPECIFIC FUND.

Section 2072, G. C., is amended so far as inconsistent with section 24, 103 O.
L., 178. Moneys received under section 2072, G. C., are to be paid into the state
treasury to the credit of a specific fund and not.paid into the general revenue fund.

CoLumsus, Orrto, March 6, 1915,

The Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :—I am in receipt of your letter of March 3rd, wherein you state
as follows:

“Section 2072, G. C,, provides as follows:

“For the maintenance of the sanatorium the board of trustees may
receive and expend all money paid to it by patients for treatment therein,
or money received from other sources, but compensation for work done by
_patients in accordance with this chapter shall be paid from such moneys,
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if any part thereof 'is unexpended. The superintendent shall make monthly
reports in detail to the auditor of state of all moneys received and expended
under this provision.

“Will you please advise this department if the above section is still
in force and effect; also, if the opinion rendered by you under date of
March 2nd, to the auditor of state as to receipts from the sales of
manufactured articles under section 1866, G. C., would hold good in the
case of receipts at the Ohio State Sanatorium?

“The appropriation bill for the year ended February 15, 1915, reads
as follows:

“Personal service, receipts from the Ohio State Sanatorium and
* x * $] 384,657.00.

“The present appropriation bills do not provide for the appropriating
of the receipts of that institution.

“Providing some arrangement is not made for the receipts at that
institution to be reappropriated for the benefit of same, would they not
go to the general’revenue fund of the state?

“In preparing the budget for the maintenance of the Ohio State
Sanatorium, the full amount required for that institution was requested
with no offset on account of receipts.”

.

* Your inquiry divides itself into two questions to be answered. TFirst, whether
or not section 2072, G. C,, set out in full in your letter, is still in force and effect.
Section 24 G." C, was amended 104 O. L, 178, by what is known as the
“Mooney” bill, which provided for the amendment of section 24 so as to require
each state department or board on or before the Monday of each week to pay to
the treasurer of state

“all moneys, checks and drafts received for the state, or for the use of
such * * *  state institution, department, board, * * * during the
preceding week from * * * fees * * * costs * * * or other-
wise, and file with the auditor of state a detailed verified statement of
such receipts * * *”

The Ohio State Sanatorium which is provided for under sections 2052 to
2072, inclusive, of the General Code, is, by virtue of section 1838 of the General
Code, to be administered by the board of administration. Therefore, the term
“board of trustees” as used in section 2072, is to be read as if it stated “board of
administration.” Your board is authorized to receive and expend all money paid
by patients for treatment in the Ohio State Sanatorium, and money received from
other sources. The money as received under said section is,” as I view it, un-
doubtedly received either for the state or for the use of your board.

Under section 2068 it is provided that any citizen of the state of more than
seven years of age suffering from pulmonary tuberculosis may be admitted to
the sanatorium upon payment in advance of $5.00 each week, which shall include
all necessary medical expenses. Such a charge is, as I view it, a fee, or at least
a cost of the state for the maintenance of the patient in the sanatorium. Therefore,
T am of the opinion that the moneys received under section 2072 are, by virtue
of section 24 as amended, to be paid to the treasurer of state when received by
the board.

Section 2072 provides, however, that the board may “receive and expend all
moneys paid to it by patients for treatment therein.” It is clear from what will
be hereinafter stated, that it was in the contemplation of the legislature at the time
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of the enactment of section 2072, that the moneys so received should be received
and expended by the board without the same being paid into the state treasury.

However, section 3 of the Mooney bill, 104 Q. L., 178, provides that,

“all sections and parts of sections of the General Code which provide
for the custody, management and control of moneys arising from the
payment to any * * * stafe institution, department, board * * *
of any * * * fees * * #* or other charges or indebtedness, and
which are inconsistent with the provisions of section 24 of the General
Code, as herein amended, are, to the extent of such inconsistency, hereby
repealed.”

I am of the opinion, therefore, to the extent that section 2072 provided for
the management and control of all the moneys received thereunder, that said
section 2072 is repealed; that is to say, your board may no longer retain and pay
out the moneys as such board, but must under the provisions of the Mooney bill
pay the same into the state treasury, to be paid out of such treasury on voucher
to state auditor.

The next question which naturally arises is: To what fund the moneys paid
in under section 2072 by virtue of the Mooney bill are to be credited?

There is no provision in the Mooney bill specifying to what fund the moneys
that are received thereunder, for which provision has not heretofore been made
as to the creation of a fund in the state treasury, are to be credited. The only
provision in the Mooney bill is that the same shall be paid to the state treasurer,
but so far as the moneys concerning which you inquire as well as the receipts
from the sale of manufactured articles under section 1866 concerning which I
have heretofore given you an opinion, are concerned, it is to be noted that in each
specific instance there is a provision as to the use to which such moneys shall be
put. For instance, section 2072 states that your board may receive and expend the
moneys paid to it by patients for treatment thercin and moneys received from other
sources “for the maintenance of the sanatorium” and also states that the com-
pensation for work done by patients shall be paid from such moneys if any
part thereof is unexpended. It is clear, therefore, that the general assembly did
not attempt to make the charge for support and medical attendance against the
patients of the Ohio State Sanatorium for the purpose of general revenue, but
solely for the purposes of maintenance of such institution. Therefore, the money
is, when paid into the state treasury, under the Mooney bill impressed with a
trust to be used for the purposes for which raised.

In so stating I am not at all unmindful of the provisions of section 270, G. C.,
which provides in part as follows:

“All moneys paid into the state treasury, the disposition of which
is not otherwise provided for by law, shall be credited by the auditor
of state to the general revenue fund,”

but such section does not, as I view it, require the payment of the moneys under
discussion into the state treasury to the credit of the general revenue fund for
the reason that the disposition of such moneys, that is to say, the ultimate purpose
for which such moneys are required by the other statutes to be applied, is other-
wise specifically provided for. )

Answering your question, specifically, therefore, I would state that I am of the
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opinion, and so advise, that said section 2072 of the General Code is still in
force and effect, except insofar as its provisions are inconsistent with section
24, as amended 104 O. L., 178; that the moneys received under section 2072 paid
in under section 24 as amended, are to be kept separate and distinct from the
general revenue fund specifically for the purposes for which received.

In your letter you call attention to the fact that the appropriation for the
year ending February 15, 1915, 104 O. L., 64, contained the following appropriation
at page 69: :

“Personal service, receipts from the Ohio State Sanatorium, $1,384,657.00.”

Therefore, it would appear that the legislature has construed the amendment to
section 24 in the same manner as I have herein indicated.
Very truly yours,
Epwarp C. TURNER,
Attorney General.

125.

SUGGESTIONS FOR ENACTMENT OF LAWS BY SECTIONS.
Corumsus, OHI1o, March 8, 1915.

To the Members and Officers of the 8lst General Assembly of Ohio, Columbus, Ohio.

GENTLEMEN :(—May 1 respectfully call your attention to what is probably an
oversight.

The purpose of the recent codification of the statutes was to arrange them under
separate and suitable titles, divisions, subdivisions, chapters and sections. The reason
and necessity for such codification is obvious.

At the time of the adoption of the last codification, the general assembly
enacted what is known as section 342-1, which provides:

“The attorney general shall be the codifier of the laws of the state.
When an act of a general and permanent nature is passed by the general
assembly and has been enrolled and signed by the.necessary officers and
before it is filed with the secretary of state, the attorney general shall
examine the same. If there is no sectional numbering in the act or such
numbering is not in conformity to the General Code he shall give each
section of the act so passed its proper sectional or supplemental sectional
number by writing or printing on the left hand margin of the enrolled bill
such proper number or numbers, and the number so designated by him
shall be the official number. Such numbers so placed shall be published
in the session laws and in any publication of the General Code. It shall be
a sufficient reference to any section to refer to it hy such official number.”

It is highly essential that the duty under the foregoing section be carried
out carefully but unless the legislature constantly keeps in mind the scheme of
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codification, the attorney general will be seriously handicapped as his authority
is limited to giving the sections numbers. Any power he had to edit was taken
away by the repeal of section 342-3 (103 O. L., 860). ’

Let me offer an illustration: The honest election bill, H. B. No. 80, contains
seventeen sections, covering (a) contest of elections, (b) conduct of elections,
(c) corrupt practice, (d) penal séctions, and there are appropriate divisions of the
Code into which these various sections should fall. Under the codification scheme -
it is the duty of the attorney general to distribute these seventeen sections in
various parts of the Code. Owing however to the fact that the bill has been
so drawn that the various sections are hopelessly inter-related, this cannot be done.

_The first seven sections apply to a contest and should appear in the Code as
a part of chapter, 11, title XIV, division V of part 1.

Sections 8, 9 and 10 relate to the casting and counting of votes and should
appear in chapter IX of said title, division and part.

Section 15 relates to corrupt practices and should appear in chapter 12a of
said title, division and part.

Sections 11, 12, 13, 14, and 17 make certain acts misdemeanors, -and should
appear in chapter 12, title I of part IV, but to place them there would make said
sections ‘meaningless. Section 11 provides:

“Whoever violates any of the provisions of sections 9 or 10 of this act
shall be guilty of a misdemeanor, etc.,”

and the attorney general has no authority to substitute for the words “section 9
or 10 of this act” any other words or even the Code section numbers he has given
to sections 9 and 10 of the act.

Section 12 provides that a person who prevents or hinders an inspector or
challenger “from performing his official duty under the provisions of this act”
shall be guilty of a misdemeanor. But to find the penalty for this misdemeanor
reference must be had to section 17 of the act.

Section 13 makes a misdemeanor the doing of certain things with respect to
“any question or proposition submitted at such an election.” Again reference must
be had to section 17 for the penalty.

Section 14 is general but not complete for the reason that we must look to
section 17 for the penalty.

Section 17 provides: “Any person convicted of a misdemeanor under sections 12,
13 or 14 of this act” shall be fined, etc.

Section 16 provides: “A violation of any of the provisions of this act shall
constitute a prima facie case of fraud within the purview of this act” 1If this
section were separated from either of several parts of the act its relation to the
other parts would not be apparent when it appears in the Code.

Section 10 relating to the counting of blank ballots is general, and applies to
all elections. 1t should not be hidden away with sections under the wrong title.
By reason of the relation of section 11 and other sections to said section 10, said
section 10 cannot be separated. Election officials and others will read the chapter
on “casting and counting of votes” and suppose that they have read the entire law
yet they will have missed a very important section.

If this law is-to be understandable in the Code, there remained nothing for me
to do but to choose some one place where it should be put in its entirety—the very
practice which the plan of codification sought to eliminate. One of the several
places was just as appropriate (and just as inappropriate) as the other. I placed it
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in the chapter on contests, although it might just as appropriately have been placed
in the chapter on corrupt practice, or in the chapter on the casting and counting of
votes.

Knowing that the general assembly as a body is desirous of having its acts clear
and understandable and recognizing the right of the public to have the statutory
law in such shape as that they might readily find it, may I not suggest that in in-
"stances like the above care be exercised to make the sections of such a bill
independent of each other, keeping in mind that the sections of a bill are to be
distributed throughout the General Code where the public will be able to find
them. The use in the body of a bill of section numbers other than section
numbers of the General Code is confusing and should be avoided if -possible.

The practice to which I call attention is by no means new and so far as I
can remember every preceding session has done the same thing. But the practice
ought to be stopped and your session of the general assembly will, I am sure,
receive the thanks not only of the bench and bar, but of the public generally
if you will do your part toward clarifying the statutory law.

The foregoing is submitted not in any spirit of criticism but in the hope that
the suggestions contained above may be helpful.

Respectfully,
Epwarp C. TURNER,
Attorney General.

126.

SUGGESTIONS TO THE STATE TREASURER IN REGARD TO THE EF-
FECT OF SENATE BILL NO. 280.

CoLumsus, OHI1o, March 8, 1915.

Hon. R. W. ArcHEr, Treasurer of State, Columbus, Ohio.
Dear Sir:—Your request for advice, under date of March 3, 1915, received,
reading as follows:

“The time for the biennial letting of state funds is drawing near,
and as a consequence the treasurer is having quite a few inquiries con-
cerning senate bill No. 280, section 2288-1, and known as, ‘an act making
first mortgage loans security for the deposits of public moneys.’

“This act in my opinion is vicious and kills the real merit in the
depository laws.

“Suppose every bank in Ohio that wants to bhe a borrower of state
money would take advantage of.this act. The result would be we would
not have a place large enough to keep the mortgages in. :

“Suppose some bank, with first mortgages held by the state for loans,
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would collapse (and they occassionally do). The state would be placed in
the shape of collecting on all these mortgages held * * * a fine
position, 1 am sure.

“Any suggestions for the guidance of the treasurer in this important
matter will be highly appreciated.

“As treasurer, I am anxious to serve the public: but my first duty is
to the state and as I see it this act spells trouble for the treasurer, the
attorney general and the state.

“As the bids for state money are opened Monday, March 15, at 1:30
p. m., an early reply is requested.”

I agree fully with all that you may say and more, but as long as this law
remains unrepealed nothing can be done, except follow it. Whatever may be said
in favor of such a law as applied to local subdivisions where they are or may
easily become familiar with values, with all the records accessible, etc., the law
should not be applied to the state treasury funds. If this law is allowed to-
stand prudence dictates that we must not only review the appraisements but the
abstracts and mortgages as well, and this would entail a very large amount of
work on this department, together with its attendant expense. '

In my opinion the theory of this law is wrong. Outside of the workmen’s
compensation fund and the school fund, the state has no money to invest and its
subdivisions have none at all for investment. The moneys are collected for current
expenses and to allow the funds of the state treasury or those of the treasuries
of any of the subdivisions to be placed outside of the respective treasuries on
anything but practically certain liquid assets, such as municipal bonds which may
be readily sold, is a serious mistake in policy. Public moneys are collected for
current use—not for use in a few years hence.

Mortgages may be sold, sometimes, but it would undoubtedly develop the first
time that we have a failure (and failures will come as they have in the past),
that a large part of such security cannot be realized on at once, except at a
sacrifice. The result would be that the subdivisions would have to issue honds
to tide them over while they are waiting for the mortgage securities to mature
and then, after maturity, for foreclosure proceedings, in many instances, to be
brought.

A great majority of the mortgages of today are payable in monthly install-
ments. The collection of these by a going concern is not difficult, but if the con-
cern failed then you, as state treasurer, would be compelled to take up these
collections in any part of the state, in case the mortgage could not be sold for
one hundred cents on the dollar. Another serious question which would present
itself is the matter of handling these installment payments for even going
concerns, as the mortgagee has a right to have the amount credited as it is
paid, and the office force of your department would undoubtedly have to be
increased to take care of this matter.

Valuations and good title are both matters of opinion and on the former,
especially, opinion frequently varies widely. Tt is a matter of common observation
that some institutions will loan on a supposed fifty per cent. valuation where others
have declined to do so on the same property. )

It should be the policy of the state to allow nothing to be taken as security
for the deposit of public moneys except such securities as may be realized on
with certainty at once. The state ought not to allow surety bonds to be accepted
unless such company has made a deposit in Ohio which may be reached promptly.
We now have pending in this office a claim upon a judgment against a foreign
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surety company as surety for public moneys and it will be necessary for this
department to send a representative to Texas to bring another action in the courts
to recover the money.

I think it would be quite appropriate to call this matter to the attention of
the legislature.

Respectfully,
Eowarp C. TURNER,
Attorney General.

127.

COUNTY COMMISSIONERS HAVE AUTHORITY TO PROVIDE FOR
DRAGGING OF ROAD.

Sections 7060-1 to 7060-4, G. C., 103 O. L., 402, do not prohibit county com-
missioners from expending money for the repairs, including dragging of highways
which other sections of the code place in their charge.

CoLumsus, OHrto, March 8, 1915,

Hon. F. C. GooboricH, Prosecuting Attorney, Troy, Ohio.

DEear Sir:—I have your communication of March 4, 1915, in which you call
- my attention to sections 7060-1 to 7060-4, inclusive, of the General Code, found
in 103 O. L., 402, and inquire whether or not these sections prohibit county
commissioners from spending any money for the repair, including dragging, of
highways which other sections of the Code place in their charge. You further
state that some of the townships in Miami county have not made provisions in
their tax levy to take care of all of the roads in these townships and that if these
roads are maintained this year, it will be necessary for the county commissioners
to act in the matter.

The act to which you refer is the township road dragging act, and section
7060-1, G. C. provides for the designation and compensation of the dragging
superintendent. Section 7060-2 provides for the establishment of dragging districts
and the purchase of road drags, prescribes a form for return cards and dragging
records, and fixes the maximum compensation to be allowed for dragging and
the time and method of paying the same. Section 7060-3 sets out in detail the
duties of the dragging superintendent. Section 7060-4 provides a penalty for any
vialation of the dragging act, including neglect on the part of any township
trustees to set aside the funds required by the act.

The township road dragging act does not expressly repeal any other sections
of the General Code, and if it does operate to repeal any other sections or parts
thereof, the repeal is by implication.

Repeals by implication are not favored and will not be indulged unless it is
manifest that the legislature so intended.

The doctrine of implied repeal does not apply except where the inconsistency
or repugnancy is such that the two provisions cannot stand as cumulative or
concurrent rules of action. Raudebaugh v. State, 6 O. S., 307.

The repugnancy between the provisions of two statutes must be clearer and
so contrary to each other that they cannot be reconciled in order to make the
later operate as a repeal of the former. Cass v. Dillon, 2 O. S., 607.

1f by fair and reasonable interpretation acts which are seemingly incom-
patible or contradictory, may be enforced and made to operate in harmony and
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without absurdity, both will be upheld and the later one will not be regarded
as repealing the former by construction or intendment. Eggleston v. Harrison,
61 O. S, 397.

I am unable to say that there is such inconsistency or repugnancy between the
law requiring the township trustees to provide for the dragging of certain roads
in their respective townships and the laws giving county commissioners authority
to act in the same matter that the two cannot stand as cumulative and concurrent
provisions. On the other hand, I am of the opinion that by fair and reasonable
interpretation the township road dragging law may be enforced and made to
operate in harmony with other statutes in force at the time of its adoption.

I am, therefore, of the opinion that sections 7060-1 to 7060-4, inclusive, of
the General Code, 103 O. L., 402, do not prohibit the county commissioners from
expending money for the repair, including dragging, of highways which other
sections of the Code place in their charge.

Respectfully,
Epwarp C. TURNER,
Attorney General.

128.

STATE LIQUOR LICENSING BOARD—EXCESS OF ACTUAL COSTS OF
RECORDS BEFORE COUNTY BOARDS TO BE PAID INTO STATE
TREASURY.

The state liqguor licensing board is without authority to issue wvouchers to
reimburse persons who have heretofore made deposits in excess of actual costs of
records of proceedings before county boards, requested by them, which excess
was thereafter paid into the state treasury.

- CorumBus, OHio, March 9, 1915.
The State Liquor Licensing Board, Columbus, Ohio.

GENTLEMEN ;—In yours of TFebruary 20, 1915, you submit for opinion the

following :

“Please permit us to direct your attention to sections 30 and 39 of
the Greenlund act (state liquor license law) and to advise you that under
the provisions of these sections there have been remitted to the secretary of
the state board from time to time by the various county boards certain
sums of money, which have been by him deposited with the state treasurer
as provided by law. Amounts have been remitted in numerous instances
in excess of the actual cost of transcript, etc.

“Will you kindly advise the state board whether it may lawfully
issue its vouchers to reimburse the persons making deposits for the amount
in excess of the actual cost in the various instances?”

Section 29 of the license law, 1261-44, G. C., (103 O. L., 227) provides for a
hearing before a county board upon the rejection of an application for license and
in cases when county hoards are about to consider the revocation of a license.

Section 30 of the license law, 1261-45, G. C. (103 O. L., 229, provides as
follows:
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“At said hearing upon the deposit of such sum as the board may
require, the said board shall, if requested at the beginning of the hearing
by the applicant or licensee, or the attorney designated by complainants,
heretofore provided for, preserve a record of the testimony with all the
proceedings of the board therein. Such sum so deposited shall be trans-
mitted to the state board in the same manner as the application fee here-
tofore provided.”

Section 38 of the license law, 1261-53, G. C. (103 O. L., 233), provides for an
appeal to the state board from final decisions of any county board in certain
cases.

Section 39 of the license law, 1261-54, G. C.,, (103 O. L., 233) provides as
follows: ’

“In all cases where appeal to the state board is provided, the county
board shall, within five days after personal notice of its final action
to the applicant or licensee, cause to be prepared a complete and true
record of the proceedings, providing the applicant or licensee shall have
requested the same within one day after the receipt of such notice, and
shall have paid to the board the amount estimated by the board to be
necessary to cover the cost of the same which amount shall be immediately
transmitted to the secretary of the state board as provided herein for
transmission of other fees paid to the county board. The said record
shall thereupon be transmitted by the board forthwith to the state liquor
licensing board.”

The manifest purpose of the preservation of the record of testimony and pro-
ceedings as provided in 1261-45, G. C,, and a preparation of a complete and true
record of the proceedings as prescribed in 1261-54, G. C., as contemplated in such
enactments is for use upon appeal as set forth in section 1261-53, G. C. An applicant
or licensee, however, will be entitled to such record for any purpose satisfactory
to himself upon the deposit or payment of the sums by law required.

It will be noted that by section 1261-45, G. C., it is provided that “upon the
deposit of such sum as the board may require,” the board shall preserve a record
of the testimony and proceedings, while section 1261-54, G. C., provides that the
county board shall cause to be prepared a complete and true record of the pro-
ceedings “providing * * * the applicant or licensee shall have paid to the
board the amount estimated by the board to be necessaty to cover the cost of
the same.” Without extended discussion, it is clear to my mind that the sole
purpose of these provisions and object to be attained by the “payment” and “deposit”
required are the satisfaction and discharge of the necessary and proper costs of
the preparation and preservation of a record of the proceedings referred to.
That is to say, the payment and deposit required to bhe made are in effect in
cither case solely for the purpose of securing the payment of the costs necessarily
incident to the preservation and preparation of a record of the proceedings had
before the county board.

In my view notwithstanding the difference in phraseology of sections 1261-45 and
1261-54, G. C., here referred to, when it is borne in mind that the above quoted pro-
visions are founded upon the same reason, and are intended to attain the same end and
no other, the conclusion that in effect and to every intent and purpose of this
act they are identical in meaning is fully warranted. In other words, when a
record of the proceedings and testimony is desired by the applicant or licensee,
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he is required to deposit with the county board at the time of making request
therefor, such sum as the county board in the exercise of its discretion may then
estimate to be sufficient to cover the costs of same.

Out of such deposit or payment, it is the duty of the county board to retain,
as soon as the same is definitely ascertainable, the necessary and proper costs of
the preservation or preparation of such record, as the case may be and, under the
provisions of the sections above quoted, to transmit such costs of record to the
secretary of the state board, which shall be “by him paid into the state treasury
daily.” (1261-61, G. C.)

Every purpose of the deposit then having been fully attained, the residue of
such deposit, if any, should be by the county board repaid to the depositor. In
the application of this view of the law, no part of the deposit to which the ap-
plicant or licensee may be entitled will reach the state treasury.

Coming to a consideration of those deposits in excess of the cost of the
record which have already been paid into the treasury of state, it will be observed
that they are clearly within the provisions of section 22 of article II of the con-
stitution, and may not be drawn from the treasury, except in pursuance of a
specific appropriation, made by law.

That part of the appropriation act of February 17, 1914, (104 O. L.. 64),
insofar as applicable hereto, is as follows:

“There is hereby appropriated for the salaries, uses and purposes of
the state liquor licensing board and the county liquor licensing boards the
receipts and balances in the state liquor fund.”

The “uses and purposes” therein referred to are confined to those expenditures
from the state treasury which are by statute specifically authorized to be made
by the state liquor licensing board and the county liquor licensing boards. Not
only is there a lack of statutory authority for the payment of refunders from
the state treasury in the cases referred to by vou, but in my view of the law
no occasion for such refunders was contemplated by the legislature. .

I am, therefore, of opinion that any excess of deposits above actual costs of
record which have heretofore heen paid into the state treasury, may not be repaid
to the depositors without further legislative authority therefor.

Respectfully,
Epwarp C. TURNER,
Attorney General.

129.

SUPERINTENDENT OF BANKS —LIQUIDATING DEPARTMENT — EM-
PLOYMENT OF EXPERT ACCOUNTANTS TO AUDIT AFFAIRS OF
PARTICULAR BANK.

The superintendent of banks under sections 742 and 742-4, G. C., is authorized
by and with the consent of the common pleas court of the county in which a bank
in the process of liguidation is located, to employ expert accountants to audif
and put in proper shape the affairs of such bank.

CorunmBus, OHo, March 9, 1915.

Hox. Harry T. HaLL, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—I have your letter of March 3 requesting my opinion as follows:
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“The liquidating division of this department has on its hands fourteen
banks which are in the process of liquidation. The affairs of this depart-
ment are in such a chaotic condition that in the judgment of the super-
intendent of banks a firm of expert accountants should be employed to
audit its affairs and assist in putting it in such shape that the affairs of
these banks may be disposed of in an economical and expeditious manner.

“1t would appear from section 742-4 that the superintendent with the
approval of the court, might employ such assistance, but before proceeding
definitely in the matter we should like to have your advice.”

Sections 742 and 742-4 of the General Code, are as follows:

“Section 742. Whenever in this act it is provided that the super-
intendent of banks may take possession of the property and business of any
corporation, company, commercial bank, savings bank, safe deposit com-
pany, trust company or any combination of two or more of such classes of
business or society for savings, or banking association, doing business under
the provisions of the banking laws of this state, to liquidate its affairs, the
superintendent of banks shall take possession of-and administer the assets of
such company or association as herein provided.

“The expenses incurred by the superintendent of banks in the liquida-
tion of any bank in accordance with the provisions of this act, shall in-
clude the expenses of deputy or assistants, clerks and examiners employed
in such liquidation, together with reasonable attorney fees for counsel
employed by said superintendent of banks in the course of such liquidation.
Such compensation of counsel, of deputies or assistants, clerks and exam-
iners in the liquidation of any corporation, company, society or associa-
tion, and all expenses of supervision and liquidation shall be fixed by
the superintendent of banks, subject to the approval of the common pleas
court of the county in which the office of such corporation, company,
society or association was located on notice to such corporation, company,
society or association. The expense of such liquidation shall be paid out
of the property of such corporation, company, society or -association in
hands of said superintendent of banks, and such expenses shall be a valid
charge against the property in the hands of said superintendent of banks
and shall be paid first, in the order of priority.” .

Under the provisions of the two sections above quoted, the superintendent of
banks has authority to employ such deputies, assistants, clerks and examiners as,
in his discretion, may be necessary to carry on and complete the liquidation of
any bank of which he has taken possession for that purpose.

Under section 742-4, the compensation of such employes must be fixed by
the superintendent of banks subject to the approval of the common pleas court of
the county wherein said bank was located, and paid from the assets of the
liquidating bank. This latter provision being evidently intended as a proper check
upon and guard against excessive expenditures from the assets of such bank.

I am, therefore, of the opinion that the superintendent of banks, if in his
judgment it becomes necessary in the proper liquidation of any bank, may employ
expert accountants to audit and put in proper shape the affairs of such bank.
Inasmuch as the compensation for such employes must be fixed by the super-
intendent of banks, subject to the approval of the common pleas court of the
county in which the office of such banking company, society or association was
located, it follows that a separate and distinct contract of employment should
be made by the superintendent of banks with the expert accountants, for their
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services in connection with each of the liquidating banks; and as the amount of
compensation to be paid such accountants for their services rendered in respect
to each bank, must be approved by the common pleas court of the county in
which such bank is located, it necessarily follows that the approval of the common
pleas court of the proper county should be first secured before the expert ac-
countants are employed to audit the affairs of any particular bank.

From the language you have used in your request for an opinion, to wit:
“The affairs of this departinent are in such chaotic condition that in the judgment
of the superintendent of banks a firm of expert accountants should be employed
to audit its affairs and assist in putting it in such shape that the affairs of these
banks may be disposed of in an economical and expeditious manner.” I take
it that the chaotic condition has arisen in the administration of the affairs of the
banks by the state rather than that the chaotic condition is due to the internal
affairs of the respective banks. If this be true, while it would make no difference
in the interpretation of the law as above set out, yet the fault being with the
state’s administration rather than with the respective banks, common justice would
suggest that the state itself, being at fault, should bear this expense, or, at least,
that the expense should come out of your department.

I think, therefore, that before you take the matter up with the various common
pleas courts you should present it to the legislative committee now making an
investigation of the banking department.

Respectfully,
Epwarp C. TURNER,
Attorney General.

130.

ELECTION OFFICERS—NO COMPENSATION FOR RETURNS TO BOARD
IN SCHOOL ELECTIONS.

No compensation is authorized by law to be paid-to election officers for making
returns to the clerk of the board of education in school elections.

CoLumsus, Onrto, March 9, 1915.

Hon. CraRrLEs Q. HILDEBRANT, Secretary of State, Columbus, Ohio.
Dear Sir:—I have yours of March 1, 1915, in which you submit for opinion
the following:

“What compensation, if any, is payable to the judge for services for
making returns to the clerk of the board of education in school elections?”

Section 5120, General Code, provides as follows:

“In school elections, the returns shall be made by the judges and clerks
of each precinct to the clerk of the board of education of the district, not
less than five days after the election. Such board shall canvass such re-
turns at a meeting to be held on the second Monday after the election,
and the result thereof shall be entered upon the records of the board.”

Section 5043, General Code, provides:

“The judge of elections called by the deputy state supervisors to
receive and deliver ballots, poll books, tally sheets and other required papers,
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shall receive two dollars for such service, and, in addition thereto, mileage
at the rate of five cents per mile to and from the county seat, if he lives
one mile or more therefrom. '

“The judge of elections carrying the returns to the deputy state super-
visors, and the judge carrying the returns to the county or township clerk,
or clerk ot auditor of the municipality, shall receive like compensation.

“In cities where registration is required, the chairman selected at the
meeting for organization shall receive one dollar for calling for the sealed
package of ballots.”

It is well settled that the compensation of public officers cannot be enlarged
by implication beyond the terms or the statute.

Debolt v. Trustees, 7 O. S., 237.

Brundige v. Village, 62 O. S., 528.

State ex rel. Prosecuting Attorney, 66 O. S., 113.
Clerk v. Commissioners, 58 O. S., 107.

Eshelby v. Board of Education, 66 O. S, 71.

Since it will be readily observed that such duties as are imposed by the pro-
visions of section 5120 of the General Code, above quoted, do not come within the
terms of section 5043, General Code, it therefore follows that in the absence of
express statutory provisions therefor, no compensation may be paid to election
officers for the performance of the duties thereby imposed.

It may be difficult to suggest a satisfactory reason for the apparent dis-
crimination by the legislature between the duty of carrying the election returns
to the clerk of the board of education in one case and to the clerk of the township,
or clerk or auditor of a municipality in another, but the reason or lack of reason
for such discrimination is immaterial. The legislative expression alone will
control.

Being unable to find any statutory authority therefor, in answer to your question
I am of the opinion that no compensation may be paid to election officers for
carrying the returns of school elections to the clerk of the board of education
of the district.

Respectfully,
Epwarp C. TURNER,
Attorney General.

131,

VILLAGE MAYOR—NO AUTHORITY TO APPOINT JUSTICE OF PEACE
TO ACT AS MAYOR—DISTINCTION BETWEEN CITIES AND VIL-
LAGES.

A village mayor has no authority to appoint a justice of the peace to act for
him in criminal matters during his disability. Section 4549, G. C., applies to
“cities” as distinguished from villages.

CorumBus, Onio, March 9, 1915,
Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I am in receipt of a letter from Mr. John F. Ballinger, J., P,
of Plain City, Ohio, asking for an opinion, and which letter is as follows:
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“l had a conversation over the phone this afternoon regarding an
appointment of the mayor this morning in appointing me substitute mayor
to fill his office in criminal proceedings and enforcing the village ordinances
during his sickness and up to the time he would be able to resume his
duties. Section 4549 designates the power of mayors. Section 4544 refers
to appointment of police justices, which I think has no relation to section
4549, but in this section they use the term city, but the Code definition
says that the word city means either city or village. In the notations at
the bottom of the section it refers you to village, and cites you to Volk
v. Westerville, and brings you under section 4544, which puts a person at
sea. Take Arrest and Prosecution Law Procedure Evidence Forms by Jay
Ford Lanning, A. M., page 167. I take it for granted that the mayor
has the authority to make the appointment and that same will hold good
without said appointment being confirmed by the council. Kindly advise
me as to the proper construction.”

The inquiry is directed to the question of the authority of the mayor of the
village to make the appointment under the provisions of section 4549, G. C,
which, in part, is as follows:

“¥ * % jn cities having no police judge, in the absence or during the
disability of the mayor, he may designate a justice of the peace to perform
his duties in criminal matters, which justice shall, during the time, have
the same power and authority as the mayor.”

The provision in section 4549 is specific in its reference to cities not only by
the use of the word “cities” but is further qualified by the words “having no police
judge.” )

It is my opinion, therefore, that section 4549 of the General Code does not
apply to villages, and the mayor has no authority to proceed under its provisions
as indicated in the letter, but should resort to the provisions of section 4544 of the
General Code under the title “villages” and which is as foilows:

“Upon the recommendation of the mayor, the council may, by an
affirmative vote of two-thirds of all the members elected, appoint a justice
of the peace, resident of the corporation, or if there be no such justice
of the peace, another suitable person resident of the corporation or a justice
of the peace for the township in which such corporation is situated,
police justice, who shall, during the term of office of such mayor, unless re-
moved on suggestion of such mayor by a two-thirds vote of all the members
of the council, have concurrent jurisdiction of all prosecutions for viola-
tions of ordinances of the corporation with full power to hear and
determine them, and shall have the same powers, perform the same
duties, and be subject to the same responsibilities in all such cases as are
prescribed by law, to be performed by and are conferred upon the mayors
of such corporations. Any person so appointed police justice, other than
a justice of the peace, shall take an oath of office and give bond in such
sum for the faithful performance of his duties as the council may require.”

Respectfully,
Epwarp C. TURNER,
Attorney General.
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132.

“BLUE SKY LAW”—CONSTRUCTION OF THE WORD “DEALER” AS
USED IN THE ACT.

Under subdivision “f" of section 6373-2, G. C., a company exchanging any part
of the issue of stock for property not located in this state is a “dealer” and must
secure a license from the commissioner of the “blue sky law.”

Corumsus, Onmio, March 10, 1915.

Hon. Harry T. HaLL, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—I have your letter of March 2, 1915, requesting my opinion as
follows: .

“In your opinion can the Chestatee Dredging Company properly make
the statement authorized by section 2, subdivision F, of the Ohio blue
sky law and thus be relieved of the requirements of the law as to the
license, etc.?

“Under the facts as stated in their letter of February 24, copy of
which is herewith enclosed, the attorney general’s department has already
furnished this department with a written opinion holding that an author-
ized issue of the capital stock of a corporation cannot be divided for
the purpose of meeting the requirements of section 2, subdivision F, of
the law.”

Also, the enclosed copy of a letter to your department containing a state-
ment of the facts involved, which letter is as follows:

“We have your letter of February 23, in reply to ours of February
18, and again write you relative to the Chestatee Dredging Company, a
corporation for profit organized for the purpose of dredging and mining
for minerals, under the laws of the state of Ohio, with a common capital
stock of $25,000.00.

“It is the intention of this company to dispose of $16,500.00 of its
capital stock directly to its stockholders by its own officers, without com-
mission or expense and for cash, under and by virtue of section 6373-2,
subdivision ¥, of the General Code, and statement for that purpose is
herewith furnished.

“It is the further desire of this company to purchase from one of
its stockholdes certain rights, privileges and leases for mineral properties,
a dredgeboat and equipments, located in the state of Georgia. These
properties have been exploited and tested by this stockholder at a large
expenditure, and since same have been tested, and satisfactory results obtained,
the company is now satisfied that said properties are well worth the sum
of $8,500.00 and desire to purchase the same at that price. The stock-
holder holding and owning said properties is willing to accept $8,500.00
in stock of this company in payment for said rights and privileges, or
is willing to purchase $8,500.00 of the stock of the company and pay for
the same, and to assign his rights in said properties to this company
for the sum of $8,500.00. Under these circumstances is it necessary that
the company register and be licensed as a dealer by your department to
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complete this arrangement? This is a very close corporation and all
of the stockholders are fully acquainted with the facts and are satisfied
with the arrangement, and while anxious to save the trouble and expense
of registration and being licensed as a dealer if possible, yet they do
not wish to violate the law in any way. We enclose you form No. 1
signed -by the president and secretary of the company, statement covering
the disposition of $16,500.00, and if under the circumstances heretofore
reiterated, a statement covering the entire issue of $25,000.00 under form
No. 1 would suffice, we will cheerfully furnish the same. If you will
kindly advise us further as to what will be necessary to carry out this
arrangement, we shall be obliged. Thanking you for your former prompt
consideration of our inquiries, we are, * * *7”

Section 6373-2 of the General Code (being section 2 of the Ohio blue sky law)
is, in part, as follows:

“k % % The term ‘dealer,” as used in this act, shall be deemed to in-
clude any person or company (except national banks) disposing, or offering
to dispose, of any such security, through agents or otherwise, and any
company engaged in the marketing or flotation of its own securities
-either directly or through agents or underwriters or any stock promotion
scheme whatsoever, except: * * *

“(f) The issuer, organized under the laws of this state, where the
disposal, in good faith and not for the purpose of avoiding the provisions
of this act, is made for the sole account of the issuer, without any
commission and at a total expense of not more than two percentum of
the proceeds realized therefrom plus five hundred dollars and where no part
of the issue to be disposed of is issued, directly or indirectly, in pay-
ment for patents, services, good will, or for property not located in this
state; provided that the president and secretary, or the incorporators if
done before organization, of the issuer shall, prior to such disposal, file
with the ‘commissioner’ a written statement setting forth the existence of
all such facts and that such issuer is formed for the purpose of doing
business within this state. * * *7°

If I properly understand the situation presented in the above quoted letter
to your department, certain incorporators propose to organize a corporation under
the laws of Ohio, to be known as The Chestatee Dredging Company, and having
a total capital stock of $25,000.00. It is'the intention of the company so oragnized
to sell $16,500.00 of this stock directly to its stockholders for cash through its
own officers and without selling commission or expense, and to exchange the
remaining $8,500.00 of its stock for certain rights, privileges, leases for mineral
lands and other properties located in the state of Georgia. I have assumed
that this company is not yet incorporated and organized, otherwise it would
not now have the total amount of its capital stock for disposal.

Under section 2 of the Ohio blue sky law, above quoted, a company engaged
in the marketing or flotation of an issue of its own securities, which issues
any part of such securities “directly or indirectly in payment for * * *
property not located in this state,” is a “dealer” within the meaning of this statute,
and must be licensed as such. The mere fact that the Chestatee Dredging Company’s
proposed total stock issue, to wit: $16,500.00 is to be sold in such manner and
upon such terms as would relieve the company from the necessity of taking out
a license if all of the said stock issue were to be sold in the same manner,

9—A. G.
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will not relieve the company from the necessity of securing a license if the remainder
of such issue is exchanged, directly or indirectly, for property not located within
this state. :

Whether or not any part of the company’s stock is in a given instance
issued directly or indirectly for property not located within the state is a question
of fact to be determined as occasion may arise, and I do not believe it proper
for me, as legal adviser to the various officers and departments of Ohio, to either
approve or indicate a method of procedure whereby the provisions of any law
of the state can safely be circumvented or evaded.

I am, therefore, of the opinion that the Chestatee Dredging Company, in the
event it issues, directly or indirectly, any portion of its capital stock mentioned
in payment for any property not located in this state, is, by virtue of section
2 of the Ohio blue sky law, a “dealer” and as such must be licensed.

Respectfully,
Epwarp C. TURNER,
‘Attorney General.

133.

STATE LIQUOR LICENSING BOARD-—WITHQUT AUTHORITY TO
MAKE REFUNDER OF APPLICANT'S FEES FOR TRANSFER OF
LICENSES.

The state liquor licensing board is without authority fo make refunders of
fees of $5.00 collected from applicants for transfers of licenses whwh have
heretofore been paid into the state treasury.

CoLumsus, Ouio, March 10, 1915,

The State Liquor Licensing Board, Columbus, Ohio.

GENTLEMEN :—I have yours of March 3, 1915, in which you ask an opinion
upon the question of whether or not vour board may lawfully refund fees of
$5.00 collected from applicants for transfers of licenses under section 1261-50, G. C.
(103 O. L., 230), which have heretofore been collected and paid into the state
treasury. These fees, as I understand, were voluntarily paid by numerous
parties pursuant to an order or ruling of your board upon a mistaken interpreta-
tion of the section of the statute referred to above, and by vour board paid
into the state treasury. .

These payments are not subject to the same rule of law as other statutory
demands or obligations voluntarily pald under mistake of law and are not
recoverable.

In McCarty v. City of Toledo, 11 C. C,, 69, the court says:

“We have held heretofore in this class of cases that where an assess-
ment has been voluntarily paid in full by a property owner, an action to
recover back the money so paid cannot be maintained; and we think that
this doctrine is in plain conformity with the rules of law; the voluntary
payment of a tax, although it was wrongfully laid, no steps.having been
taken to enforce payments, and no fraud or imposition having been
practiced, the parties are thereby precluded from recovering back the money
so paid.”
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In Hieatt v. Simpson, 12 C. C. (N. S.) 271, the court says:

“The payment of taxes under mistake of law with full knowledge
of the facts, cannot, when made voluntarily, be recovered.”

It will also be further observed that these payments come within the reason-
ing of an opinion previously rendered by this department to your board upon the
question of your authority to make refunders of payments and deposits made in
excess of the actual costs of records of proceedings before county boards and
your authority in this instance would be subject to the same limiations and re-
strictions as set forth in that opinion. That is to say, these funds now being in
the state treasury, are subject to the provisions of section 22 of article 2 of the
constitution of the state of Ohio, and thay not now be drawn from the treasury
except in pursuance of a specific appropriation made by law, and such refunders
as are here referred to, do not come within the provisions of the appropriations
for the uses and purposes of the liquor licensing board (104 O. L., 64) as follows:

“There is hereby appropriated for the salaries, uses and purposes of
state liquor licensing board and the county liquor licensing boards the
receipts and balances in the state liquor fund.”

For the reason above stated I am of the opinion that the fees above referred
to which have heretofore been paid by you into the state treasury, may not now
be refunded.

Respectiully,
Epwarp C. TURNER,
Attorney General.

134.

CONSENT OF OHIO BOARD OF ADMINISTRATION NECESSARY FOR
ERECTION OF ELECTRICAL TRANSMISSION LINE ACROSS LAND
OF ATHENS STATE HOSPITAL.

Under house bill No. 167 the consent of the Ohio board of administration
is necessary for the location of an electrical transmission line across the land of
Athens State Hospital.

CoLumsus, OHI0, March 11, 1915,

The Ohio Board of Administration, Columbus, Ohio.

GENTLEMEN :—On March 2, 1915, you requested my opinion as to the rights of
the board of administration under house bill No. 167 enacted by the present session
of the general assembly and the facts stated by the enclosed letter from the chief
clerk of Athens State Hospital.

House bill No. 167, which is an emergency act approved February 17, 1915,
provides in part as follows:

“Section 1. That the Hocking Power Company, its successors and
assigns be given the right to enter in and upon such part or parts of said
outlots No. 51 and 56 in said city of Athens and to construct, maintain and
operate thereon an electrical transmission line consisting of poles, wires,
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cross arms, insulators and other material and equipment, that is be used
for transmission line only and locate the same as may be agreed upon by
said state board of administration and said the Hocking Power Company.

“Section 2. The state board of administration is also hereby em-
powered to convey such right or rights to said the Hocking Power Com-
pany, its successors and assigns by deed or other proper instrument in
writing, said conveyance to be made in the name of the state by said
board; provided, however, that such instrument shall contain a condition
that the state of Ohio shall not be liable to any person for any injury
that may result from the construction, maintenance or operation of said
transmission line across said premises.”

The chief clerk of the Athens State Hospital writes that before this bill was
passed the Hocking Power Company, without leave or license, erected poles and
on them strung wires across the farms of the Athens State Hospital at a point
which, in the judgment of the hospital authorities, interfered considerably with
the farming operations carried on by the hospital.

In my opinion the Hocking Power Company is now occupying state lands
_without any right whatever, and your board has the power, and it is its duty, to
take such steps as may be necessary to have the poles and wires of the company
removed from their present location unless that location be agreed upon between
the board and the company as the best location in outlots Nos. 51 and 56 of
such a transmission line as house bill No. 167 authorizes.

The company is entitled to a right of way under the law passed by the
present session of the legislature and to have such right-of-way located in
lots Nos. 51 and 56; but it is the right and duty of the board of administration
to fix the precise location, in outlots Nos. 51 and 56, of the right-of-way. This
the board of administration should proceed to do, and having done so should order
the Hocking Power Company immediately to move its line of poles and wires to
such location.

Respectfully,
Epwarp C. TURNER,
Attorney General.

135.

REIMBURSEMENT OF LIVE STOCK OWNERS WHO HAVE SHIPPED
ANIMALS FROM STATE WHICH ARE KILLED AT DESTINATION
BECAUSE OF INFECTION OF HOOF AND MOUTH DISEASE.

Owners of live stock shipped from Ohio to eastern markets and there killed,
because of infection of hoof and wmouth disease, may not be reimbursed for half
the wvalue thereof by the state of Ohio under sections 1115 and 1116, G. C., 103
0. L., 312.

CoLumsus, OHIO, March 11, 1915.
The Agricultural Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—] have yours of March 5, 1915, in which you ask an opinion

as follows:

“In number of cases live stock has been shipped from Ohio to eastern
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markets. Shippers complied with all requests such as disinfection of cars,
inspection of stock and health certificates therefor. Upon arrival at desina-
tion point, animals were infected with foot and mouth diseases and slaughter
made necessary.

“In such cases federal government pays one-half appraised value.
Officials in charge in state where this slaughter occurs refuse to pay the
other half, on the ground that shipment did not originate in their state
and cattle were not owned by a citizen of that state.

“Our department has been asked whether under such circumstances
the Ohio shipper could be compensated the same as he would be if the
animals were condemned and slaughtered before they got out of Ohio.”

The statutes of this state which are pertinent to your inquiry, are as follows
(103 O. L, 312):

Section 1114, 1f, in order to prevent the spread of any dangerously
contagious and infectious disease among the live stock of the state, the
agricultural commission deems it necessary to destroy animals affected
with or which have been exposed to dangerously contagious or infectious
disease, it shall determine what animals shall be killed and appraise
or cause to be appraised by disinterested citizens as provided by law.
After being appraised, the commission shall cause such animals to be killed
and their carcasses disposed of in such manner as it directs, but no animal
shall be killed under the provisions of this section until it has been examined
by a competent veterinarian in the employ of the commission, and the dis-
ease with ‘which it is affected or to which it has been exposed adjudged
a dangerous and contagious malady.

“Section 1115. If an animal is killed under the provisions herein
relating to the agricultural commission, the compensation to be made for
the slaughtered animal shall be computed on the basis of the actual
value of such animal at the time of killing: for-an animal that has been
kept in the same building or enclosure. two-thirds of such value, and for
any other animal, the full value of such animal without reference to the
suspicion of contagion. No compensation, however, shall be made to a
person who has brought animals into this state affected with such con-
tagious disease, or from a district in which such contagious disease
existed, or who has wilfully concealed the existence of such disease among
his stock or on his premises, or who by wilful neglect or purposely has
contributed to the spread of such contagion. In case of the destruction
of a horse, mule, or ass affected with glanders or farcy, no compensation
for it shall be made, if it was so diseased when it passed into possession
of its owner. In appraising animals to be killed as hereinbefore provided,
no allowance shall be made because such animals are thoroughbred or
pedigreed stock.

“Section 1116. When approved by the agricultural commission all
claims of owners of animals killed under the provisions herein relating to
the commission shall be paid from funds appropriated by the general
assembly for that purpose.”

The primary purpose of the foregoing statutes is the prevention of the spread

of dangerously contagious and infectious diseases among live stock of the state,

- as clearly stated in the first sentence of section 1114, G. C., above quoted, rather
than the reimbursement of individuals for losses sustained by reason of such
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disease. It will also be borne in mind that public funds may be expended only
for public purposes as distinguished from thé protection of private individuals
from pecuniary loss and that in no case may public moneys be expended without
an express authorization of statute. In other words, every expenditure of public
funds must come clearly within the terms of a statutory authority.

An examination of section 1114, G. C., will readily disclose express and
positive requirements of certain conditions precedent to any authority for the
destruction of animals.

First, it must be deemed necessary by the agricultural commission of this
state to prevent the spread of some dangerously contagious and infectious diseases
among the live stock of this state. Second, such animals must be affected with
or have been exposed to a dangerously contagious or infectious disease. Third,
the animals to be killed must be determined by the agricultural commission of
this state. Fourth, the animals killed must have first been appraised by the agri-
cultural commission of this state or caused by it to be appraised by disinterested .
citizens as provided by law. Fifth, animals killed must have been first examined
by a competent veterinarian in the employe of the agricultural commission of this
state and the disease with which it is affected or to which it has been exposed
by him adjudged to be a dangerous and contagious malady.

Each and all of these several conditions are essential to the authority for the
compensation of individuals for the slaughter of animals and none of them are
met in your statement except that cattle belonging to citizens of this state were
presumably adjudged by some omne in another state to have been infected and
consequently slaughtered.

Aside from the exceptions in section 1115, G. C., which bar certain classes
of persons from compensation for animals, although within all the above pro-
visions which are not referred to in your statement, I am of the opinion, in answer
to your inquiry, that the agricultural commission is wholly unauthorized to com-
pensate persons for animals slaughtered in another state, under the conditions
and circumstances set forth in your statement.

Respectfully,
Epwarp C. TURNER,
Attorney General.

136.

ARMORY BOARD—UNAUTHORIZED TO COMPROMISE A SUBCON-’
TRACTOR’S CLAIM AGAINST PRINCIPAL CONTRACTOR.

The state armory board is unauthorized to compromise a subcontractor’s claim
against the principal contractor of the Bucyrus Armory unless through appropria-
tion made under the provisions of section 29, article II of the constitution.

CoLumsus, OHro, March 11, 1915,
Hon. Byron L. Bascawr, Secretary Ohio State Armory Board, Columbus, Ohio.
DeAr SirR:—Permit me to acknowledge receipt of your favor of March 6th,

which is as follows:

“I herewith have the honor to transmit copy of proceedings of the
state armory board relative to the claims of creditors of the contractor who
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built the Bucyrus Armory. These claims are for material and labor
furnished the armory and would have been liens had the armory
been owned by any other person than the state.

“An opinion is requested as indicated by the resolution of February
27, 1915.”

With your letter you enclose extracts from the minutes of the meetings of
the armory board held on August 16, 1913, September 20, 1913, and February 27,
1915. The minutes of your meeting of February 27, 1915, are as follows:

“MEETING OF FEBRUARY 27, 1915.
“BUCYRUS ARMORY CREDITORS:

WaHaEReas, On August 16, 1913, and September 20, 1913, the board at-
tempted to make a partial payment to the Bucyrus Armory creditors in
the nature of a compromise of their claims, and under an assignment of
the contractors’ claims, and,

“WHEreas, In attempting to make said compromise, the board tried
to adjust subcontractor’s attempted liens which had been filed with due
notice to the board and settle its right to counterclaims against said Bope,
and,

“WHEREAS, At the time of attempting to make said compromise for
$550.00 there was and still is due to the material men and laborers on the
Bucyrus Armory under their subcontract with Contractor Bope, the sum
of $2,146.11, and said creditors are all represented by Col. Vollrath to
whom Bope’s said claim was assigned, and

“WHEREAS, No compromise with or payment of said armory creditors’
claims has been carried out or made, and the said contractor has gone
through bankruptcy since said attempt to compromise said claims, against
the state being paid in the aggregate sum of $2,146.11; and said claims are
-moral but not legal obligations of the state, and ought to be paid or ad-
justed and the said creditors have agreed to accept, through Attorney Col.
Edward Vollrath, the sum of said $550.00 in full satisfaction of their said
claims to said aggregate sum of $2,146.11, and said five hundred and fifty
dollars represents the unexpended balance of the allowance legally made
for the construction of said Bucyrus Armory; it is therefore unanimously,

“Resolved, That a copy of this preamble and resolution and of the
minutes of the board meetings of August 16, and September 20, 1913, relative
to Bucyrus Armory be, together, referred to the attorney general of Ohio with
request for authority to pay said sum of $550.00 to said Edward Vollrath,
attorney, provided same is accepted in full compromise and satisfaction of the
said claims of said armory creditors.

“I hereby certify that the foregoing is a correct copy of a part of
the minutes of the state armory hoard meeting of February 27, 1915.

“B. L. BARGAR, Secretary.”

You ask to be advised as to whether or not the armory board is authorized
to use the $550.00, which is the unexpended balance of the allowance legally made
for the construction of the Bucyrus Armory, for the purpose of effecting com-
promise settlements with certain material men and laborers who were subcon-
tractors under Contractor Bope. who had charge of the construction of the armory.

From the papers submitted it appears that Mr. Bope made an assignment of
certain claims for expense which he had to Colonel, Edward Vollrath, who at
this time is acting for all of the creditors, and who has agreed to the proposed
compromise settlement,
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Your attention is invited to the provisions of section 29 of article II of the
" constitution of the state of Ohio, which is as follows:

“No extra compensation shall be made to any officer, public agent,
or contractor, after the service shall have been rendered, or the contract
entered into; nor shall any money be paid, on any claim, the subject-
matter of which shall not have been provided for by pre-existing law,
unless such compensation, or claim, be allowed by two-thirds of the
members elected to each branch of the general assembly.”

In view of the fact that the claim which is being asserted by the subcontractors
is not in any sense a legal claim against the state of Ohio, and in fact it is
stated in the minutes of your meeting of February 27, 1915, that:

“said claims are moral but not legal obligations of the state,”

it is my opinion that there is no authority for the payment of the claims except
by virtue of a special appropriation of the general assembly, the authority for which
appropriation, if it be deemed expedient by the general assembly, being found in
section 29 of article IT of the constitution, quoted above; and the armory board
is therefore precluded from effecting the compromise settlement in accordance
with the provisions of the resolution adopted at the meeting of February 27, 1915.
Respectfully,
Eowarp C. TURNER,
Attorney General.

137.
LORAIN CRIMINAL COURT IS A POLICE COURT.

The Lorain ¢riminal court is essentially a police court within the meaning of
the statutes, following case of State ex rel. McCarty v. Oberlin, auditor of Stark
county court of appeals.

CorumMsus, OHIO, March 11, 1915,

Bureau of Inspection and Supervision of Public Offices. Columbus, Ohio.

GENTLEMEN :—Under date of January 19th, you submit for my opinion several
questions relative to the disposition of moneys collected by way of fines by the
-judge of the Lorain criminal court. Your letter is as follows:

“l. Should fines collected in prosecutions under state laws in ordinary
criminal cases (misdemeanors) be paid to Lorain county, and if so, how
often are such deposits required by law to be made?

“2. Tf fines are collected in said court for violation of the local
option laws, are they pavable to the city or to the county?

“3. Tf ﬁnes.are collected for violation of the fish and game laws,
what disposition should be made of same? Likewise, as to violation of the
state pharmacy laws?”

You have advised me verbally that if it should be determined by this depart-
ment that the Lorain criminpal court is in contemplation of law a police court it
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would not be necessary for me to consider the questions which you have pro-
pounded, but that if it should be determined that the Lorain criminal court is
not in contemplation of law a police court, you would like answered the various
questions submitted.

You have further informed me that the reason you have requested the opinion
is because my predecessor, Honorable Timothy S. Hogan, on November 24, 1913,
rendered an opinion to your department wherein he held that the criminal court
established in the city of Lorain, Lorain county, Ohio, (101 O. L., 385) was not
a police court.

The reason given by Mr. Hogan in said opinion for so holding was that the
criminal court so established in the city of Lorain had at that time jurisdiction
solely within the limits of said city, wherecas a police court under section 4577 had
jurisdiction not only within the limits of the city, but within four miles thereof.
In 103 O. L., 397, section 1 of the act establishing the Lorain criminal court was
amended so that its jurisdiction was extended to “any misdemeanor committed
within the limits of Lorain county.” In 99 O. L., 607, the Canton criminal court
was established, which court had jurisdiction solely within the limits of the city
of Canton (See section 14696, G. C.) and such jurisdiction has not been subse-
quently enlarged. Subsequent to the rendition of the opinion relative to the Lorain
criminal court by my predecessor, hereinbefore referred to, the court of appeals
of Stark county in the case of State ex rel McCarty et al., as trustees of the
Stark County Law Library Association v. Oberlin as Auditor of Stark County,
held that:

“the jurisdiction of the criminal court of the city of Canton, Ohio, as
defined by the statutes creating it, makes the court essentially a police
court within the meaning of the statutes; that all fines and penalties
assessed in said court in prosecutions in the name of the state of Ohio,
should be paid to the trustees of the law library association, as required
by section 3056, G. C.”

There is, however, a clear distinction now existing in the statutes between the
Lorain criminal court and the Canton criminal court in this, to wit: The jurisdic-
tion of the Lorain criminal court is co-extensive with the county, whereas the
jurisdiction of the Canton criminal court is co-extensive with the city only. The
jurisdiction of the Canton criminal court is less than the jurisdiction of the police
court, under section 4577, G. C.

The court of appeals of Stark county did not comment upon the fact that the
jurisdiction of the Canton criminal court territorially was less extensive than the
jurisdiction of a police court so far as the opinion of said court shows, but it
determined that since the jurisdiction of said court was essentially that of the
police court they would so consider it for the purpose of determining the dis-
position of the fines.

It is to be noted that both the Canton criminal court and the Lorain criminal
court have jurisdiction of offenses under ordiuances of their respective cities
and the jurisdiction of a court over offenses committed under the penal ordinances
of a city is essentially the jurisdiction of a police court.

Since the court of appeals of Stark county has determined that the Canton
criminal court is essentially a police court, although its jurisdiction is over less
territory than that of a police court, I believe that the opinion in said case is
applicable to the question at hand, although the jurisdiction of the Lorain criminal
court is more extensive than that of a police court. There is nothing in the
statutes creating said court that undertakes in any way to provide for the dis-
position of the fines assessed and collected in said court, and although the con-
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stitution of Ohio authorizes the legislature to establish special courts under the
provision that it may establish such courts as it may deem necessary, nevertheless
since there is a further provision in the constitution that all laws of a general
nature shall have uniform operation, I do not believe that it was within the province
of the legislature to undertake to make a special disposition of fines assessed in
such cases as we have under consideration, but that the same must be dealt with
by general law. Since the court of appeals, which is now in most cases the
court of last resort, has determined that the Canton criminal court is, so far as the
disposition of fines is concerned, to be considered as a police court, and since I
~am of the opinion that said opinion of said court of appeals is applicable to the
Lorain criminal court, I have reached the conclusion that so far as the fines
assessed and collected by the Lorain criminal court are concerned, they are to be
disposed of in the same manner as if assessed by a police court.
Respectiully,
Epwarp C. TURNER,
Attorney General.

138.

EXPENSES ONLY OF THE CHAIRMAN OF SENATE AND HOUSE
FINANCE COMMITTEES AS MEMBERS OF EMERGENCY BOARD
CAN BE PAID—NO AUTHORITY TO EMPLOY CLERK FOR SUCH
BOARD.

The only expenses allowed to be paid from appropriation for expenses of
legislative committees for services on emergency board are expenses of the chair-
man of the senate and house committees, respectively, while engaged in their duties
as such members.

CoLumBus, Onro, March 13, 1915,

Hon. A. V. Donauey, Auditor of State, Columbus, Ohio.
Dear Sir:—I am in receipt of your letter of February 24, 1915, wherein you
state : '

“For a number of years the custom has been for the chairman of the
house finance committee to employ a clerk to keep the minutes and
records of the emergency board, and said clerk has been paid for such
service upon a voucher approved by the chairman of the house finance
committee from the fund for expenses of legislative committees.

“Will you kindly give me your opinion as to whether the chairman
of the house finance committee has authority to employ a clerk and pay
for the services upon vouchers approved by himself, payable from the
appropriation for expenses of legislative committees?

» “I call your attention to section 2312, which provides:

“‘There shall be an emergency board to consist of the governor, auditor
of state, attorney general, chairman of the senate finance committee, and
chairman of the house finance committee. The governor shall be president
and the chairman of the house finance committee shall be secretary of the
board. The secretary shall keep a complete record of all its proceedings.
The necessary expenses of the chairman of the senate and house finance
committees, while engaged in their duties as such members, shall be paid
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from the fund for expenses of legislative committees, upon itemized
vouchers approved by themselves, and the auditor of state is hereby
authorized to draw his warrants upon the treasurer of state therefor.’”

Section 2312 as set out in your letter is found in 103 Ohio Laws, 445, and is
the only law that I have been able to discover which would bear in any way upon
the subject. The only expenses which are allowed to be paid from the fund for
expenses of legislative committees for services on the emergncy board are the
expenses of the chairman of the senate and house finance committees while engaged
in their duties “as such members.”

There does not seem to be any provision of law for the payment of the expenses
of the chairman of the house finance committee when acting as secretary. In view
of such fact I am of the opinion that there is no authority in law for the chairman
of the house finance committee to employ a clerk to keep the minutes and records
of the emergency board, the services of the same to be paid for upon voucher
approved by the chairman of the house finance committee from the fund for
expenses of legislative committees.

Respectfully,
Eowarp C. TURNER,
Attorney General.

139.

PRESIDENT OF BOARD OF EDUCATION—INTERESTS IN COMPANY
WHICH SELLS MATERIAL TO THE BOARD PROHIBITED UNDER
SECTION 4757, G. C—NOT CRIMINALLY LIABLE.

The president of a board of education who is also a director and stockholder
of material company, which material company sells its material to the principal
contractor dealing with said board of education, has such an interest in said
contract as is prohibited by section 4757, G. C. No criminal penalty is attached
to the violation of section 4857, G. C., but this section does affect the walidity of
contracts. : '

CoLumeus, Ouio, March 13, 1915,

Hon. ArcHER L. PHELPS, Prosecuting Attorney, Trumbull County, Warren, Ohio.
Dear Sir:—Under date of March 3, 1915, you request my opinion, as follows:

“The board of education of Warren City School District has issued
bonds in the sum of forty thousand dollars ($40,000) for the purpose of
erecting four brick school houses in the city of Warren.

“After advertisement according to law, the contract for the labor and
material for the buildings has been duly let. The contractor after having
had submitted to him the bids of several brick companies for the furnish-
ing of brick for the construction of these buildings, among them The
Standard Brick Company, of Cleveland, Ohio, desires to award his con-
tract for brick to said The Standard Brick Company, its price and quality
of brick being more advantageous than the other bids.

“It now transpires that the president of the board of education of
Warren City School District is also a stockholder and director in The
Standard Brick Company. The question has been submitted to me as to
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whether or not the president of the board of education, as a stockholder
and director in The Standard Brick Company would vioiate any criminaf
law of the state, should The Standard Brick Company furnish to the con-
tractor for these four school buildings any part of the brick necessary in
their construction.

“Section 12910 provides as follows: (Officer or agent interested in con-
tracts) Whoever, holding an office of trust or profit by election or appoint-
ment, or as agent, servant or employe of such officer or of a board of such
officers, is interested in a contract for the purchase of property, supplies
or fire insurance for the use of the county, township, city, village, board
of education or a public institution with which he is connected, shall be -
imprisoned in the penitentiary not less than one year and not more than
ten years.

“In my opinion the foregoing is the only one that would apply to a
situation of this kind, and if this transaction comes with the provisions
of the above section, it would be by virtue of the language “* * * g
interested in a contract for the purchase of property * * *’ g the
letting of a contract by a board of education for the building of four
school houses a contract for the purchase of property within the meaning
of this section?

“Inasmuch as this matter will likely be gone over by the state examiners
later on, and inasmuch as the president of the board of education is de-
sirous of keeping within the law, I will very greatly appreciate your opinion
as to whether or not the president of the board of education would violate
any law, or become in any way liable, should The Standard Brick Company
sell brick to the contractor for these school buildings.”

I call your attention to section 4757, General Code, governing boards of
education, which provides, among other things, that:

“No member of the board shall have directly or indirectly any pecuniary
interest in any contract of the board.”

I am of the opinion, therefore, that if the bid of The Standard Brick Company
should be accepted, the president of the board of education, as a director and
stockholder of said brick company, would have such an interest in the contract
of the board of education as is prohibited by the above provisions of section 4757
of the General Code. No criminal penalty is attached to the violation of section
4757. This section does, however, affect the validity of contracts.

In a letter under date of March 11th, Hon. Charles Fillius, president of the
board of education, informs me that he is powerless to prevent the proposed
action of the company in which he is a stockholder and director and that the
company proposes to go ahead and sell the brick, having consulted attorneys who
advised them that the company could collect from the contractor. As to the con-
tract between the brick company and the contractor, that is a private matter
and I shall not attempt to pass upon that.

The contract between the board of education and the principal contractor is a
public matter and if the principal contractor, by some action of his own and with
his eyes open, places himself to have performance or payment questioned, he
assumes any risk that such action may involve.

Answering your question as to the application of section 12910, General Code:
I am of the opinion that under the statement of facts you have submitted and
assuming that the board of education has awarded the principal contract and has
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no control over the contractor as to where or of whom he shall or may buy the
bricks, the president of the board of education would not be subject to prosecution
under such section.
Respectfully,
Eowarp C. TURNER,
Attorney General.

140.

AN APPROVED BANK MAY SUBMIT TWO SEPARATE AND DISTINCT
BIDS FOR STATE FUNDS WITH DIFFERENT RATES OF INTEREST
AND FOR DIFFERENT AMOUNTS.

Under the state depository act, sections 328, et seq., an approved bank may
submit two separate and unconditional bids for state funds, one of which offers
a certain rate of interest for a given amount of deposit, and the other a lower
rate of interest for another amount of deposit.

Corumsus, OHI10, March 13, 1915,

Hon.-R. W. ArcHER, Treasurer of State, Columbus, Ohio..

Dear Sir:—I have your letter of March 12, 1915, requesting my opinion as
follows: J !

“The following question has been submitted to me:

“‘Will a bank be permitted to bid on state funds at different rates for
different amounts?

“‘For illustration: Cau a bank bid on, say $50,000.00 at a rate of
3.85 per cent. and $50,000.00 at 3.50 per cent., and if their capital stock
is $100,000.00, would they be allowed the full $100,000.00 at the different
rates, or will only one bid be recognized and that the largest?’

“As bids- will be opened on Monday, March 15, at 1 p. m,, your im-
mediate reply is requested so I can advise the bankers presenting this
question.”

The public depository act relative to state funds is found in sections 321, et seq.,
of the General Code. Sections 328, 329, 330-1, 330-2 and 330-4 of the General
Code, provide as follows:

“Section 328. All awards for the deposit of state funds shall be made
upon competitive bidding; bids shall be received by the treasurer of state
every two years, beginning between one o’clock p. m,, on the first Monday
in March and closing at one p. m. on the third Monday in March, 1911, and
every two years thereafter. )

“Section 329. Each bid shall state whether it is for an active or inactive
deposit, amount bid for and rate of interest, and must be accompanied

by an application and shall be sealed and plainly marked on the outside
‘bid for deposit’ Beginning at one o'clock p. m., on the third Monday in
March of each bidding period the bids shall be opened by the treasurer of
state at his office in the presence of the public; all bids shall be preserved
and be open to public inspection at all times.

“Section 330-1. No bank or trust company shall have on deposit at any
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one time more than its paid in capital stock and in no event more than
three hundred thousand dollars ($300,000.00) as an inactive deposit.

“Section 330-2. The treasurer of state may withdraw any or all
of the state funds on deposit for the purpose of paying the appropriations
and the obligations of the state; when necessary to withdraw funds from
the inactive depositories it shall be withdrawn from the banks and trust
companies paying the lowest rates of interest and in proportional amounts
as near as practicable,

“Section 330-4. Said banks and trust companies shall also file with the
treasurer of state demand certificates of deposit in an amount equal to
the total amount of the deposit and specify rate of interest to be paid.
Said certificates shall be signed by the cashier or a duly authorized officer
of said bank or trust company.”

I assume that the bank presenting the form of bid described in your letter
has been regularly approved and qualified as a state depository.

There seems to be no provisions of the state depository act which denies to a
bank the right to submit two separate and distinct bids, or prevents the treasurer
of state from accepting the same, provided they are separable and unconditional.
Section 329 of the General Code provides that “each bid shall state whether it
is for an active or inactive deposit, amount bid for and rate of interest” It
may easily occur that a bank be willing to pay a higher rate of interest for a
deposit of funds up to a certain amount than for funds in excess of that amount.
The two bids must be unconditional, and should be considered as separate and
distinct bids, in awarding funds under section 330, and also in withdrawing funds
under section 330-2. For example: if the interest rate bid by any other approved
bank is between the high and low bid of the bank submitting two bids, the bid
of such other bank should be accepted before the low bid of the bank of two
bids. Also, in withdrawing funds under section 330-2, the funds awarded a
two-bid bank upon its lower bid should be withdrawn before funds are withdrawn
from a bank whose interest bid is higher than the lower rate offered by such bank
submitting two bids. .

As there is nothing in the depository act which prevents certain banks from
being depositories of both active and inactive funds, it follows, that if an approved
bank, which has been designated by the treasurer of state as an active depository,
desires to bid for both active and inactive funds, it must of necessity submit two
bids, which in all probability will offer a different rate of interest for the two
kinds of funds.

I am, therefore, of the opinion that a bank, which has been approved as a
public depository of state funds, may submit two separate bids, one of which
offers a certain rate of interest for a given amount of deposit and the other a
lower rate of interest for another amount of deposit. Each bid, however, should
be separate, unconditional, and complete in itself, and the statutory limitation
as to the amount of deposits which the bank may be awarded should be taken into
consideration in awarding funds, preference being given to the bid offering the
higher rate.
) Respectfully,

" Eowarp C. TURNER,

Attorney General.
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141.

PURCHASE OF BITUMINOUS COAL FOR STATE INSTITUTIONS FROM

OHIO MINES UNDER AUTHORITY OF HOUSE BILL NO. 350 IS
CONSTITUTIONAL.

House bill No. 350 relating to the purchase of bituminous coal for state
institutions is not unconstitutional.

Corumsus, Onio, March 15, 1915.

Ho~. Ebpwarp F. BouaM, Secretary Committee on State and Economic Betterment,
House of Representatives, Columbus, Qhio.

Dear Sir:—Permit me to acknowledge receipt of your valued favor of March
12, 1915, which is as follows:

“I take the liberty of enclosing copy of house bill No. 350, Mr.
Whitacre, referred to the committee on state and economic betterment.
At the committee meeting of March 10, 1915, the question of violation of
the provisions of federal and state constitutions was raised and it was
decided by unanimous vote that the attorney general be requested at his
earliest convenience to render an opinion on these phases to the committee.

“Thanking you in advance for the courtesy, I remain, etc.”

With your letter you enclose copy of house bill No. 350 introduced in the 81st
general assembly by Mr. Whitacre, which bill is as follows:
/

“A BILL
“Relating to the purchase of bituminous coal for the state institutions.

“Be it enacted by the general assembly of the state of Ohio:

“Section 1. The Ohio board of administration and other purchasing
agents of the state of Ohio, in making purchases of bituminous coal for
the use of public institutions committed to their care, including those
institutions enumerated in section 1835 of the General Code, shall confine
such purchases, wherever possible, to coal produced from mines operated in
the state of Ohio; and contracts in such cases shall be awarded to the
lowest responsible bidder proposing to furnish such coal”

I have examined the various provisions of the United States and the Ohio
constitutions and it is my opinion that house bill No. 350, if enacted into law, will
not contravene any of the provisions of the United States constitution nor the
constitution of the state of Ohio.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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142,

SUPERINTENDENT OF BANKS MAY WITHHOLD CERTIFICATE EN-
TITLING -BANK TO COMMENCE BUSINESS.

The superintendent of banks, in the exercise of the discretion conferred upon
him by section 9721, G. C., may withhold a certificate entitling a bank to commence
business.

CoLumsus, Onro, March 15, 1915,

Hon. Harry T. HaLL, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—I have your letter of March 3, 1915, in which you request my
opinion as follows: .

“Would you advise us if under section 9721, the superintendent of
banks can withhold a certificate entitling a bank to do business.

“The Ohio Bankers’ Association are very much interested in this
matter, and if in your opinion the superintendent cannot withhold a cer-
tificate, they wish to offer some amendment to the present law that will
permit him to do so.”

Section 9720 of the General Code, provides the method of procedure to be
followed by a corporation organized under the laws of Ohio as a commercial
bank, savings bank, safe deposit company, trust company or for two or more
or all of such classes of business in order to secure a certificate from the super-
intendent of banks authorizing it to commence business, and is as follows:

“Section 9720. When a certificate is transmitted to the superintendent
of banks, signed by the president, secretary or treasurer of such corpora-
tion, notifying him that the entire capital stock of such corporation is
subscribed, that fifty per cent. thereof has been duly paid in, and that such
corporation has complied with all the provisions of law required to be done
before it can be authorized to commence business, the superintendent of
banks shall examine into its affairs, ascertain especially the amount of
money paid in on account of its capital, the name and place of residence
of each director, the amount of capital stock of which each is the owner
in good faith, and whether such corporation has complied with all the
provisions of law required to entitle it to engage in business.”

Section 9721 of the General Code is relative to the duties and authority
of the superintendent of banks in issuing such certificate, and is as follows:

“Section 9721. If upon such examination of the facts referred to in
section 9720, and of any other facts which may come to the knowledge
of the superintendent of banks, whether by means of a special commis-
sion appointed by him for the purpose of inquiring into the condition of
such corporation or otherwise, the superintendent of banks finds that
such corporation is lawfully entitled to commence business, he shall give
it a certificate under his hand and official seal that it has complied with all
of the provisions required by law, and is authorized to commence busi-
ness. But the superintendent may withhold such certificate when he has
reason to believe that the stockholders have formed such corporation for
any “other purpose than the legitimate business herein contemplated, or
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that the character and general fitness of the persons named as stock-
holders in the certificate are not such as to command the confidence of
the community in which such bank is proposed to be located, or that the
public convenience and advantage will not be promoted by its establish-
ment. If the superintendent of banks withholds a certificate for any of
the reasons named in this section an appeal may be made to a board
composed of the governor, attorney general and superintendent of banks
whose decision shall be final.”

After a showing has been made to the superintendent of banks in the first
instance that all the statutory requirements reiative to the incorporation, organiza-
tion, subscription to and payment for stock have been complied with by a banking
company, the superintendent of banks may nevertheless in his discretion, by virtue
of the second sentence of section 9721, above quoted, refuse a certificate to such
banking company when he has reason to believe: first, “that the stockholders
have formed such corporation for any other purpose than the legitimate business
herein contemplated” or, second, “that the character and general fitness of the
persons named as stockholders in the certificate are not such as to command the
confidence of the community in which such bank is proposed to be located.” or,
third, “that the public convenience and advantage will not be promoted by its
establishment.”

The provisions of section 9721, G. C, referred to in your inquiry, and above
considered, apply only to any company incorporated under Ohio law

“to establish a commercial bank, a savings bank, a safe deposit company,
a trust company, or to cstablish as a company having departments for
two or more, or all of such classes of business (G. C. 9702).”

Section 744-3 of the General Code; conferring like discretion and power
upon the superintendent of banks, relative to licensing any “corporation not
organized under the laws of this state, or of the United States, or person, partner-
ship or association,” is as follows:

“If upon examination of the facts which may come to the knowledge
of the superintendent of banks, whether by means of a special commission
appointed by him for the purpose of inquiring into the conditions of
such applicants or otherwise, the superintendent of banks finds that such
person or firm is lawfully entitled to commence business, he shall give a
certificate under his hand and official seal that they or he have complied
with the law, and are authorized to commence business. But the super-
intendent of banks may withhold such certificate when he has reason
to believe that such person or firm has been formed for any other purpose
than the legitimate business herein contemplated, or that the character
and general fitness of the person or firm named in the application are not
such as to command the confidence of the community in which such
bank is proposed to be located, or that the public convenience and ad-
vantage will not be promoted by its establishment. If the superintendent
of banks withholds a certificate for any of the reasons named in this
section, an appeal may be made to a board composed of the governor,
attorney general and superintendent of banks, whose decision shall be
final.”

The discretion conferred by the provisions of sections 9721 and 744-3, above
quoted, is very broad, and I am of the opinion that the superintendent of banks,
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in the exercise of the discretion reposed in him by the language therein, may
withhold a certificate entitling any bank, whether a person, association or cor-
poration, to do business. An abuse of discretion on the part of the super-
intendent of banks is guarded against by the provisions of the last sentences of
sections 9721 and 744-3, respectively, wherein the right is given an applicant,
which is refused a certificate, to appeal to a board composed of the governor, the
attorney general and the superintendent of banks, whose decision shall be final.

In giving my opinion on the question submitted, I have not assumed
to pass upon the constitutional power of the general assembly to confer upon the
superintendent of banks the discretionary authority of withholding from a bank
(especially a bank to be operated by an individual or partnership) a license to
commence business upon the ground that “the public convenience and advantage
will not be promoted by its establishment.” If this constitutional power is con-
ceded, this statute has taken a long step toward making the business of banking
a monopolistic privilege or franchise. The legislative intent and policy is plain,
however, and I believe the question of the constitutionality of the statute should
be left to the determination of the courts.

Respectiully,
Epwarp C. TURNER,
Attorney General.

143,

SCHOOL LANDS, IN SECTION 16 OF ORIGINALLY SURVEYED TOWN-
SHIP, NOT AUTHORIZED TO PAY SHARE OF COST OF ESTABLISH-
ING COUNTY DITCH—SCHOOL LANDS NOT HELD IN PERMANENT
LEASE SUBJECT TO REVALUATION MAY BE ASSESSED FOR ES-
TABLISHING COUNTY DITCH THROUGH LANDS. >

Township trustees are not authorized under section 3197, G. C., to pay a
proportionate share of the cost of establishing a county ditch through, and which
is of benefit to, school lands in section 16 of the originally surveyed township.

Lands in school section 16 wihich have been sold or are held under a permanent
lease subject to revaluation as wunimproved land every thirty-three vyears, may be
assessed, under the rule of benefits, to pay a proportionate part of the cost and
expense of establishing a county ditch through said lands.

Corumsus, Oxrro, March 17, 1915.

Hown. Frank L. JoHNsoN, Prosecuting Attorney, Xenia, Ohio.

Dear Sir:—In your letter of February 10, 1915, you state that certain school
lands in section 16 of the original surveyed township, among other lands, will be
drained and benefited by a contemplated county ditch, which the county com-
missioners of Green county propose to establish and construct in Beaver Creek
township in said county, and that such school land will be benefited as much, as
and more than, any other land along said ditch. You call my attention to section
3197 of the General Code, and ask whether or not the township trustees of Beaver
Creek township can pay the proportionate share of the cost 'of said improvement.

Under date of February 25, 1915, in reply to my request for further in-
formation, you state that said school section 16 originally contained 643 acres,
all of which has been sold, with the exception of 153 acres comprising the north-
west quarter of said school section; that the 153 acres were, on September 14, 1822,
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leased to John Nimerick for 99 years renewable forever; the leased land being
subject to revaluation every 33 years; that appraisements were made in 1855
and 1888, and a third reappraisement will be made in 1921; that J. J. Johannes is
the present owner of the lease, having held the same for about forty years,
and that the present annual rental is $246.00.

Under date of March 8th, you enclose me a copy of the 99 year lease of said
153 acres to John Nimerick, and state that the 1822 appraisement was $404.00,
the 1855 appraisement was $4,465.00, and the 1888 appraisement was $4,100.00.
The lease recites that it was given under authority of an act of the Ohio legislature
passed January 27, 1817, and recites in part:

“* * * e, the trustees as aforesaid have proceeded to survey and
lay off said section 16 * * * and grant permanent leases thereon for
the term of 99 years, renewable forever, subject to a revaluation of the
soil, or as unimproved land of the same quality and having the same natural
advantages, every 33 years, have granted, leased, and let to farm * * *7”

Section 3197 of the General Céde to which you call my attention is as follows:

“The trustees may provide for improvements on the school lands in
the lease or leases by which they are rented, or they may make up such
improvements directly. Where such improvements are made directly by
the trustees, when in their judgment they are necessary, and the estimate
or probable cost thereof exceeds one hundred dollars, they shall advertise
for bids for the period of at least twenty days, by posting notices in
four of the most public places in the township, and the contract for
making such improvement shall be awarded to, and made with the person
or persons who offer to make such improvement at the lowest price.
But a good and sufficient bond shall be executed and delivered to the
trustees, as such trustees, conditioned for the honest and faithful per-
formance of such improvement.”

This section authorizes the trustees to either provide for improvements upon
school lands in leases by which they are rented, or that they shall make such
improvements directly. The section was enacted long after the execution of
the lease for the 153 acres of school lands under consideration. Its apparent
intent was to confer certain discretionary authority upon the township trustees
in event that they thereafter executed a lease of school land, and it apparently
applies only to such limited term leases as are provided for in the preceding section
of the General Code (section 3196).

Whether or not said section 3197, G. C, confers any authority upon the
township trustees relative to land held under permanent lease, it is unnecessary
here to decide. It certainly gives them no authority—either specifically or im-
pliedly, to pay or donate to the county commissioners the proportionate part of
the cost of any improvement upon or through the school land in question, even
though in the opinion of the trustees such improvement may be necessary or
of material benefit to the land.

In no statute are the trustees authorized to contribute toward the cost of
a county ditch established and constructed through school lands; neither can
such school lands be assessed in the name of the township trustees. (Poock,
Treas., et al, v. Ely, 4 C. C. 41.)

Answering the specific question asked by you, therefore, I am of the opinion
that the township trustees cannot pay a proportionate part of the cost of the
county ditch referred to, and since all of section 16 which composed the schoo}
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lands of said township have either been sold or permanently leased, the board of
education of the district interested cannot under the provisions of section 6510
of the General Code pay any assessment which might be levied upon the land
by the county commissioners.

Going beyond the specific question asked by you, I have considered the ques-
tion of whether the cost of said county ditch may be assessed by the county com-
missioners directly upon school lands composing said section 16 and such assess-
ments collected from the owners and the lessees thereof. As to the portion of
school section 16 which has been sold under authority of law, there can be no
doubt of question, and I am of the opinion that the same can be assessed and
such assessments collected from the present owner under the same authority and
to the same extent as upon other lands. These school lands were conveyed by
the state in fee simple and the title thereof is of the same character as the title
to lands generally.

Your letter, and the copy of the lease referred to, discloses that the 153 acre
tract (being all of said school section 16 which has not heretofore been sold)
is held under a 99 year lease, renewable forever, with an annual rental of 6
per cent. upon the land valuation, the lease containing a provision for a revalua-
tion every 33 years. This valuation provision is peculiar and significant in that
only the soil is to be revalued, viz.:

“¥ %k * gubject to a revaluation of the soil or as unimproved land
of the same quality and having the same natural advantages. * * *”

No improvement placed on the land can be considered in fixing the valuation
upon which the rental is based, therefore the tenant is not obliged to pay
rental for any improvement constructed by him or at his expense.

Section 8597 of the General Code provides:

“Permanent leasehold estates, renewable forever, shall be subject to
the same law of descent as estates in fee are subject to by the pro-
visions of this chapter.”

Section 11655 of the General Code provides:

“Lands and tenements, including vested interest therein, permanent
leasehold estates renewable forever, and goods and chattels, not exempt
by law, shall be subject to the payment of debts, and liable to-be taken on
execution and sold as hereinafter provided.”

Section 5742 of the General Code provides for the sale, etc., for taxes, of lands
under permanent leases. :

Under section 3221 of the General Code the holder of a permanent lease may
surrender his lease and purchase the property upon written conditions and terms,
one of the conditions being that the value placed on the land for purchase purposes
shall not include the value of improvements upon the land.

In Lowering v. Melendy, et al,, 11 Ohio, page 358, the court says:

“We therefore declare that permanent leasehold estates are land,
subject to all the rules and laws which attach to all lands for all purposes,
and that judgment liens attach to them as land.”

In the case of the Village of St. Bernard v. Kehxper, 60 O. S., 244, the second
branch of the syllabus reads as follows:
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“The lessee in possession under a lease of real property for ninety-
nine years, renewable forever, the property standing in his name for
taxation, is so far the owner of such property as to authorize him to
subscribe a petition for street improvements under section 2272, Revised
Statutes; and in such case the signature of the lessor to such petition is
not required in order to authorize an assessment against the corpus of
such property.”

In the case of Elison v. Foster, 19 O. D, (N. P.), page 853, appears the
following :

“It must therefore be manifest that this lease is a perpetual or
permanent leasehold estate and subject to all the burdens and entitled to
the respect and reverence that attach to fee simple estates.”

Section 5330 of the General Code provides as follows:

“All lands held under lease for a term exceeding fifteen years, and
not subject to revaluation, belonging to the state, a municipal corpora-
tion, religious, scientific or benevolent society or institution, whether in-
corporated or unincorporated, or to trustees for free education only, and
school and ministerial lands, shall be considered for all purposes of taxa-
tion as the property of the person or persons holding them, and shall be
assessed in their names.”

From the principles laid down in the numerous decisions of the courts, as
well as by inference from the sections of the General Code above quoted, it
follows that the owner of a 99 year lease, renewable forever, upon school lands
in Ohio is to be considered as the general owner of the land, at least to the
extent of authorizing the imposition and collection of an assessment for the
construction of a local improvement, which, although enhancing the value of the
property, cannot under the terms of the said lease be taken into consideration in
- arriving at a proper revaluation of the land for rental fixing purposes.

I am, therefore, of the opinion that that part of school section 16 mentioned
in your letter, which has been sold and conveyed in fee simple may be assessed
for local improvements as other land, and that the 153 acres in said section
which are held under permanent lease may be assessed in the name of the owner
of such leasehold estate, subject to the rule of benefits, for the cost and expense
of establishing a county ditch through said lands.

Since the county commissioners may levy an assessment upon any of said
school lands for the construction of the ditch referred to in your question and
collect the same from owners and permanent lessees, all necessity or reason for
a contribution by the township trustees toward the cost of such ditch is removed.

Respectfully,
Epwarp C. TURNER,
Attorney General
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144.

OFFICE SUPPLIES, ETC, FURNISHED TO COUNTY SUPERINTENDENT
OF SCHOOLS SHOULD BE PAID OUT OF COUNTY BOARD OF
EDUCATION FUND.

Bills for office supplies, stationery, etc., furnished to the county superintendent
of schools, should be approved by the county board of education and paid out of
the county board of education fund on the warrant of the county auditor.

CorumBus, Onio, March 17, 1915.

Hon. A. L. Durr, Prosecuting Attorney, Port Clinton, Ohio.
Dear Sik:—In your letter under date of March 1, 1915, you request my
opinion as follows:

“The county board of education has presented to the county auditor,
certain bills for office supplies, stationery, etc. Are these bills to be pre-
sented to the county commissioners for their approval, or are the same
to be submitted to the auditor and paid by him out of the board of
education fund?

“The county superintendent has a letter from the state school super-
intendent stating that all such bills should be paid out of the board of
education fund, after such bills had been approved by the county board
of education. I do not see any authority for such a ruling as this. I am
of the opinion that all of these bills should be paid out only upon the
approval of the county commissioners.

“I wish you would let me know of any ruling that has been made in
your department relative to such bills.”

While section 4744-6 of the General Code, as amended in 104 O. L., page
143, provides:

“The county commissioners of each county shall provide and furnish
offices in the county seat for the use of the county superintendent;”

I do not consider that this provision of the statute authorizes the payment of
bills for stationery, telephone services and other expenses incident to the clerical
work of the office of the county superintendent, out of the general county fund
upon the approval of the county commissioners.

I am aware of the fact that bills for office supplies furnished to the various
county offices are allowed by the county commissioners and paid out of the general
expense fund of the county and that this is done with the approval of the bureau
of inspection and supervision of public offices, although there is no statutory
provision specifically authorizing the same.

I call your attention to section 4684, G. C., as amended in 104 O. L, p. 133,
which provides: '

“Each county, exclusive of the territory embraced in any city school
district and the territory in any village school district exempted from
the supervision of the county board of education by the provisions of
sections 4688 and 4688-1, and the territory detached for school purposes,
and including the territory attached to it for school purposes, shall con-
stitute a county school district. In each case where any village or rural



ATTORNEY GENERAL. 279

school district is situated in more than one county such district shall
become a part of the county school district in which the greatest part
of the territory of such village or rural district is situated.”

You will observe that a county school district as defined by the above pro-
vision of statute, is not co-extensive with the county as a political subdivision of
the state.

Answering your question, I am of the opinion that in the absence of an
express provision of the statute authorizing the payment of bills for office supplies,
stationery, etc., furnished to the county superintendent of schools, out of the
general expense fund of the county upon the approval of the county commis-
sioners, such bills should be approved by the county hoard of education and paid
out of the county board of education fund on the warrant of the county auditor.

Respectfully,
Epwarp C. TURNER,
' Attorney General.

145.

LEVY OF TOWNSHIP TRUSTEES TO PROVIDE A ROAD REPAIR FUND
CANNOT BE MADE UPON ALL TAXABLE PROPERTY OF TOWN-
SHIP INCLUDING PROPERTY WITHIN CORPORATE LIMITS OF
VILLAGE—OFFICES OF VILLAGE CLERK AND CLERK OF BOARD
OF TRUSTEES OF PUBLIC AFFAIRS ARE INCOMPATIBLE.

1. A levy of the trustees of a township, under authority of section 7014, G. C.,
to provide a vepair fund for roads in a township, including o road running into
a village within the township, improved under authority of sections 6976, et seq.,
G. C., must be made upon all the taxable property within the corporate limits of
said wvillage.

2. The offices of willage clerk and clerk of the board of trustees of public
affairs of a village are incompatible and may not be held by the same person.

CoLumBus, Onto, March 17, 1915,

Hon. T. B. JARVIS,’ Prosecuting Attorney, Richland County, Mansfield, Ohio.
DEAR SiR:—Permit me to reply to your letter under date of March 6, 1915,
which is as follows:

“Yesterday the township trustees of Sharon township, Richland county,
called on me for a reason why the village of Shelby was excluded in the
tax levy from Sharon township for the repairing of certain macadamized
roads.

“It seems that several years ago a vote was had and all the legislation
regular under section 6976, General Code ; bonds were issued and the election
held as the chapter requires, but when it came to asking for a levy to
keep this road in repair, the levy was made only in the township outside
of the village of Shelby.

“While my construction of the statute would be, referring to section
7014, that the levy should have been made on the entire taxable property
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of the township, including the village of Shelby. The valuation in Sharon
township, including the village, is over $7,000,000, while the valuation of the
property outside of the village corporation is about $1,500,000.

“The auditor of this county told us that the only reason he knew why
the levy was not made for the whole property was that a certain examiner,
while here last year, told him it was illegal; that the village could not be
held for any part of the expense of repairing this road, although the road
runs into the town, and, perhaps, some of it was repaired within the town,
and the town voted for the bonds and the improvement originally and
until this time have been paying on the bonds. But for the repairs the
levy was not made. Will you please give me your opinion with reference
to this matter?

“Second. Section 4357 of the General Code with reference to the board
of trustees of public affairs shows when a board shall be established.
Section 4360 indicates the way the organization of the board shall be
effected, and you will note by this section that this board may elect a
clerk who shall be known as the clerk of the trustees of public affairs.
It so happens in this case that the clerk of the village elected by the
people, was also selected by the board of trustees of the public affairs
as the clerk of this body. The treasurer has been informed by some at-
torney that if he honors the warrants of the clerk of the village he
cannot honor the warrants of the clerk of this board of trustees; that
these offices are incompatible. He says that Attorney Hogan rendered such
an opinion some time last summer. 1 do not have his opinion, but at this
time cannot see why there is any inconsistency in the two offices.

“Will you please report at an early date whether the clerk of the village
and the clerk of the board of trustees of public affairs under said section,
may be the same person?”’ )

~ Replying to your first question, I understand from your statement of facts that
some years ago certain roads in Sharon township, including a road running into
the village of Shelby, within said township, were improved by the trustees of
said township under the provisions of section 6976, et seq., of the General Code;
that said improvements -were made in conformity with all the requirements of
said statute; that after said improvements were made the trustees of said township
determined to provide a fund for keeping said improved roads in repair and to
make an annual tax levy for this purpose, under authority of section 7014 of the
General Code, which provides: '

“To provide a fund for the keeping in repair of such improved roads
and streets the trustees of the township may levy annually an amount
not to exceed one-half of one mill upon each dollar of the valuation of
all the taxable property in such township in addition to other road taxes by
them levied,”

but that said levy was made only upon the valuation of taxable property within
said township outside of the corporate limits of the village of Shelby.

You will observe that under the provisions of section 7014, General Code,
above quoted, this levy for the repair fund fer said improved roads is to be
made “upon each dollar of the waluation of all the taxable property in such
township.”

I am of the opinion that the levy referred to in your inquiry, should have been
made upon all the taxable property in Sharon township, including the taxable
property within the corporate limits of the village of Shelby.
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While, according to your statement of facts, the auditor of Richland county
informed you that one of the state examiners advised him that the levy on all
the taxable property in Sharon township, including the village of Shelby, would
be illegal, I find, on investigation, that on May 26, 1914, Mr. E. N. Halbedel,
of the bureau of inspection and supervision of public offices, addressed a letter
to Mr. E. J. Ott, state examiner, in care of county auditor, Mansfield, Ohio, in
answer to a letter from Mr. Ott under date of May 18th, in which this same
question was -asked, and Mr. Ott was advised that “the levy must be made upon
all the taxable property of the township, including that of the corporation or
municipality within it.”

Replying to your second question, permit me to say that upon careful search
of the files in this office I am unable to find an opinion rendered by my predecessor,
Mr. Hogan, holding that the office of village clerk is incompatible with the office
of clerk of the board of trustees of public affairs of the village.

I call your attention to section 4280, General Code, relating to the power
and duties of the clerk of the village, which provides:

“The clerk shall attend all meetings of the council and keep a record of
its proceedings and of all rules, by-laws, resolutions and ordinances passed
or adopted, which shall be subject to the inspection of all persons interested.
In case of the absence of the clerk, ‘the council shall appoint one of its
members to perform his duties for the time.”

Section 4281, General Code, provides:

“The clerk shall keep the books of the village, exhibit accurate state-
ments of all moneys received and expended and of all property owned
by the village and the income derived therefrom and of all taxes and
assessments.”

The provisions of scction 4283, et seq, of the General Code, relate to the
duties of the auditor of a city and, insofar as applicable, to the duties of the
clerk of a village. Section 4283, General Code, provides:

“In the following provisions of this chapter, the word ‘city’ shall
include ‘village, and the word ‘auditor’ shall include ‘clerk.”

Section 4284, General Code, provides:

“At the end of each fiscal year, or oftener if required by council,
the auditor shall examine and audit the accounts of all officers and de-
partments. He shall prescribe the form of accounts and reports to be
rendered to his department, and the form and method of keeping accounts
by all other departments, and, subject to the powers and duties of the
state bureau of inspection and supervision of public offices, shall have
the inspection and revision thereof. * * *7

Section 4286, General Code, provides in part as follows:

“On the fnirst Monday in each month statements of the receipts and
expenditures of the several officers and departments for the preceding
month shall be made to the auditor by the heads thereof. * * *”

Under the above sections the village clerk is vested with power to examine
and audit the accounts of all officers or departments of the village government.
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The authority to establish a board of trustees of public affairs is found in
section 4357, General Code, which provides:

“In each village in which waterworks, an electric light plant, artificial
or natural gas plant, or other similar public utility is situated, or when
council orders waterworks, an electric light plant, natural or artificial
gas plant or other similar public utility, to be constructed, or to be leased
or purchased from any individual, company or corporation, council shall
establish at such time a board ‘of trustees of public affairs for the village,
which shall consist of three members, residents of the village, who shall
be each elected for a term of two years.”

Section 4360, General Code, provides:

“The board of trustees of public affairs shall organize by electing
one of its members president. It may elect a clerk, who shall be known
as the clerk of the board of trustees of public affairs.”

Section 4361, General Code, as amended in 103 O. L. 561, provides:

“The board of trustees of public affairs shall manage, conduct and
control the waterworks, electric light plants, artificial or natural gas
plants, or other similar public utilities, furnish supplies of water, electricity
or gas, collect all water, electrical and gas rents, and appoint necessary
officers, employes and agents. The board of trustees of public affairs may
make such by-laws and regulations as it may deem necessary for the safe,
economical and efficient management and protection of such works, ‘plants
and public utilities. Such by-laws and regulations when not repugnant
to the ordinances, to the constitution or to the laws of the state, shall
have the same validity as ordinances. TFor the purpose of paying the
expenses of conducting and managing such waterworks, plants and public
utilities, of making necessary additions thereto and extensions thereof,
and of making necessary repairs thereon, such trustees may assess a water,
light, power, gas or utility rent, of sufficient amount, in such manner as
they deem most equitable, upon all tenements and premises supplied with
water, light, power or gas, and, when such rents are not paid, such trustees
may certify the same over to the auditor of the county in which such
village is located to be placed on the duplicate and collect as other village
taxes or may collect the same by actions at law in the name of the village.
The board of trustees of public affairs shall have the same powers and
perform the same duties as are possessed by, and are incumbent upon,
the director of public service as provided in sections 3955, 3959, 3960, 3961,
3964, 3965, 3974, 3981, 4328, 4329, 4330, 4331, 4332, 4333 and 4334 of the
General Code, and all powers and duties relating to waterworks in any
of these sections shall extend to and include electric light, power and gas
plants and such other similar public utilities, and such boards shall have
such other duties as may be prescribed by law or ordinance not incon-
sistent herewith.”

You will observe that the powers and duties of the board of trustees of
public affairs in a village are similar to the powers and duties of the director
of public service in a city. You inquire whether it would be permissive for the
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village clerk to hold the office of clerk of said board of trustees. The statutes
do not cover this case and the question arises whether the common law holds these
two offices incompatible. The test under common law is as follows:

“Offices are considered incompatible when one is subordinate or in any
way ¢ check upon the other, or when it is physically impossible for one
person to discharge the duties of both. State ex rel. Attorney General v.
Gebert, 12 O. C. R. N. S, 274.”

The latter element is eliminated from this case, inasmuch as the duties of
both offices might be discharged by the same person. The only question to be
disposed of is as to whether one office acts as a check on the other.

It is the duty of the village clerk, acting as the auditor for the village, to
examine the accounts of the board of trustees of public affairs, guard against
overdrafts on appropriations, prepare detailed statements of receipts and ex-
penditures, etc, in conformity with the requirements of section 4284, et seq., of
the General Code, as above set forth. In other words, the clerk of the village is
required to audit the books of said board of trustees and the office of the village
clerk, therefore, acts as a check upon the office of the clerk of the board of
trustees of public affairs of the village.

I am of the opinion, therefore, that the two offices are incompatible as measured
by the common law test and may not be held by the same person.

Respectfully,
Epwarp C. TURNER,
Attorney General.

146.

OFFICIAL BOND EXECUTED BY A SURETY COMPANY—SATISFIES
REQUIREMENT OF STATUTE WHEN LANGUAGE STATES “SURE-
TIES” OR “TWO OR MORE SURETIES.”

When the language of the General Code requires “sureties” or “lwo or more
sureties” on an official bond, a bond executed by a surety company as sole surety
complies with the requirements of the statutes by wvirtue of the provisions of
section 9571, G. C.

Corumsus, OHio, March 18, 1915.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I have your communication of March 12, 1915, in which you
request my opinion on the following question, to wit:

“When the language of the General Code requires ‘sureties’ or ‘two
or more sureties’ on an official bond, will a bond signed by a surety
company comply with the provisions of the law};”

This question is answered in the affirmative by the provisions of section 9571,
G. C., which section reads as follows:

“When a bond, recognizance or undertaking is required or permitted
by law, with one or more sureties, its execution or the guaranteeing thereof,
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as the case may be, as sole surety, by a company authorized to guarantee the
fidelity of persons holding places of public or private trust, to guarantee
the performance of contracts other than insurance policies, and to execute
and guarantee bonds and undertakings in actions or proceedings or by law
allowed is sufficient, and when so executed and guaranteed, shall be a full
compliance with every requirement of law, ordinance, rule or regulation
that such bond, or recognizance must be executed and guaranteed by one
surety or two or more sureties, or that such sureties, shall be residents or
householders or freeholders.”
Respectfully,
Epwarp C. TURNER,
Attorney General.

147.
COUNTY SURVEYOR NOT ENTITLED TO PAY FOR SERVICES PER-
FORMED FOR COUNTY BOARD OF EDUCATION.

The county survevor is not cnlitled to remuneration for services performed
under section 4736, G. C.

CorumBus, Ouio, March 18, 1915. -

Bureau of Inspection and Superwvision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Under date of February 2, 1915, vou inquire as follows:

“Section 4736 of the General Code provides that county boards of educa-
tion, in changing boundary lines and other work of like nature, shall ask
the assistance of the county surveyor, and that official is required by
the section to perform the servicee. From what fund, if any, shall the
surveyor be paid, and what amount?”

The county board of education was first created by the laws enacted at the
first extraordinary session of the 80th general assembly. The fund under the
control of the county board of education is created from the following sources.
First: the surplus transferable from the dog tax fund under section 5653 of the
General Code, 104 O. L, 145, which surplus it is provided shall be transferred
“to the county board of education fund at the direction of the county’ commis-
sioners.” Another source for such fund is to be found in section 4744-3, 104
O. L., 143, which provides as follows:

“The county auditor when making his semi-annual apportionment of
the school funds to the various village and rural school districts shall retain
the amounts necessary to pay such portion of the salaries of the county
and district superintendents as may be certified by the county board. Such
amount shall be placed in a separate fund to be known as the ‘county
board of education fund’ The county board of education shall certify
under oath to the state auditor the amount due from the state as its share
of the salaries of the county and district superintendents of such county
school district for the next six months. Upon receipt by the state auditor of



ATTORNEY GENERAL. 285

such certificate, he shall draw his warrant upon the state treasurer in
favor of the county treasurer for the required amount, which shall ke
placed by the county auditor in the county board of education fund.”

A third source of said fund is found in section 7820, 104 O. L., being fees collected
from applicants for examination by the board of county school examiners.

Section 4734, 104 O. L., 137, provides that

“each member of the county board of ‘education shall be paid his actual
and necessary expenses incurred during his attendance upon any meeting
of the board. Such expenses, and the expense of the county superintendent,
itemized and verified shall be paid from the county board of education
fund upon vouchers signed by the president of the board.”

Section 4744-1, 104 O. L., 142, provides that the salary of the county superin-
tendent shall be fixed by the county board of education, and shall be paid out
of the county board of education fund and further that

“the county hoard may also allow the county superintendent a sum not

to exceed three hundred dollars per annum for traveling expenses and

clerical help.”

Section 7860, 104 O. L., 186, provides ‘that the expense of conducting the
county teachers’ institute,

“shall be paid out of the county board of education fund upon the order
of the president of the county board of education.”

Section 4736 referred to in your ‘inquiry is found in 104 O. L., 138, Said
section authorizes the county bhoard of education to make certain changes in
boundary lines and further provides:

“in changing boundary lines and other work of like nature of the county
board shall ask the assistance of the county surveyor and the latter is
hereby required to give the services of his office at the formal request
of the county board.”

I have read the statutes in vain to find any specific provision therein that
authorizes the county board to pay the county survevor for the services performed
by him under section 4736. Under familiar rules of statutory construction unless
there is provision made by statute for the payment of a public servant for services
performed for the public, the rendition of such services is regarded as a gratuity,
or as being compensated by the fees, privileges and emoluments accruing to such
officer in the matter pertaining to his office.

Clark v. Commissioners, 58 O. S., 107.
Jones v. Commissioners, 57 O. S., 189.

and as a settled rule of law it can be stated that laws providing for compensation
of public officials are strictly construed and compensation is only allowed where
clearly expressed.
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State ex rel. v. Culbertson, 6 N. P. (n. s.) 311.

I am, therefore, of the opinion that the county board of education is without
authority to pay the county surveyor for services performed under section 4736,
there being no specific provision of law authorizing such payment.

In this connection I desire to call attention to the peculiar language of section
4736. - Said section provides in part as follows:

“In changing boundary lines and other work of like nature the county
board shall ask the assistance of the county surveyor and the latter is hereby
required fo give the services of his office at the formal request of the county
"board.”

The {fact that the section provides that the county surveyor is required to
give the services and the further fact that there is no ‘specific provision of law
for the payment of such services indicates to me that the legislature intended that
the services performed by the county surveyor under section 4736 were to be
performed without compensation.

Respectfully,
Epwarp C. TURNER,
; Attorney General.

148.

RECEIPTS OF OHIO STATE SANATORIUM WHEN PAID INTQO STATE
TREASURY GO TO A SPECIAL FUND—-UNEXPENDED BALANCE
LAPSES INTO SPECIAL FUND, NOT INTO GENERAL REVENUE
FUND.

Receipts of The Ohio State Sanatorium received under section 2072, G. C.,
when paid into the state treasury go to a special’ fund and therefore moneys ap-
propriated out of such fund unexpended at the close of business February 15, 1915,
lapse back into such fund and not into the general revenue fund.

Corumeus, Onro, March 18, 1915.

Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :(—Under date of March 8th, you write as follows:

“I beg to acknowledge receipt of your opinion under date of March
5th, in reply to my request of March 3rd advising this department in regard
to receipts at The Ohio State Sanatorium.

“At the close of business February 15, 1915, there was a balance in
the personal service fund for the Ohio board of administration of $14,305.50,
of which $12459.97 covered receipts from The Ohio State Sanatorium
which had been credited to the personal service fund in compliance with
the appropriation bill (104 O. L., p. 64).

“Will you please advise as to whether this balance of $12, 459 97 should
revert to the general revenue fund or to the credit of The Ohio State
Sanatorium?”

Under date of March 6th, we rendered an opinion to your department wherein
we held that the moneys received under section 2072, General Code, when paid into
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the treasury under the provisions of amended section 24, 104 O. L., 178, were
to be kept separate and apart from the moneys paid in to the credit of the
general revenue fund, for the reason that the moneys received under section
2072 were by virtue thereof impressed with a trust to be used solely for the
purposes specified in such section. Such being the case, although there was not
created in the state treasury a fund ‘specifically named as the state sanatorium
fund, yet in fact such a fund should be set up and all moneys paid in should be
credited thereto. In view of such holding the $12,459.97, which you state were from
receipts from The Ohio State Sanatorium should lapse back into such fund and
not to the general revenue fund.

We are aware that heretofore it has been the custom of the legislature to
appropriate all funds out of the general revenue fund and not take cognizance
of the special fund in the state treasury. That custom, however, has been set
aside in the recent appropriation bill passed to cover the period from February
15, 1915, to July 1, 1915 so that hereafter appropriations will be made so far
as the various funds will warrant from the special funds in the state treasury.
In view of this fact the amount of money which is appropriated to the Ohio board
of administration for maintenance of the state sanatorium will come from the
special state sanatorium fund so far as there are moneys in such fund to cover
the amount of the appropriation for said sanatorium.

Respectfully,
Epwarp C. TURNER,
Attorney General.

149.

FUNDS APPROPRIATED FOR MAINTAINING AND EXHIBITING LIVE
STOCK, AGRICULTURAL PRODUCTS, ETC, AT THE PANAMA-
PACIFIC INTERNATIONAL EXPOSITION CANNOT BE USED FOR
EXHIBIT TRAIN TO AND FRO.

Funds appropriated for the purpose of installing, maintaining and exhibiting
live stock, agricultural products, resources and opportunities of the state of Ohio
at the Panama-Pacific International Exposition in San Francisco, cannot be used
for the purpose of defraying the expenses of running an exhibit train from Ohio
to San Francisco and return, making an exhibit of live stock and agricultural
products at stations between such poinis.

Corumsus, Onro, March 19, 1915.

The Ohio Commission to the Panama-Pacific International Exposition, Columbus,
Ohio,
GENTLEMEN :—I have your letter of March 18, 1915, requesting my opinion,
which letter is as follows:

“Can the appropriation or any part thereof made for the purpose of
having an agricultural and livestock exhibit at the P.P. I. E. be used toward
defraying the expenses of running an exhibit train from here to San
Francisco and return, making an exhibit of livestock and agricultural
products at stations between here and San Francisco, where said exposi-
tion is being held?”
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Appropriations for the purpose of paying expenses of the Ohio exhibit at the
Panama-Pacific International Exposition were made by H. B. 425, found in 101
O. L, page 216, H. B. No. 8 found in 104 O. L, p. 5, H. B. No. 53, found in
104 O. L, p. 211, and H. B. 314, passed by the 8lst general assembly. I quote
from H. B. No. 53 for the reason that it refers specifically to an exhibit of live-
stock and agricultural products, and the language of the other appropriation laws
above mentioned can only be construed to mean the same. The portion of H. B.
No. 53, so far as it is applicable to your question, is as follows:

“Exposition commissioner for the purpose of installing, maintaining
and exhibiting the livestock, agricultural products, resources and oppor-
tunities of this state at the Panama-Pacific International Exposition in
San Francisco in the year 1915, $25,000.”

The appropriation therefore being specifically limited to “the purpose of in-
stalling and maintaining an exhibit a¢ the Panama-Pacific International Exposi-
tion in San Francisco,” your question must be answered in the negative, and such
funds cannot be used toward defraying the expenses of running an exhibit train
from here to San Francisco and return, making an exhibit of livestock and
agricultural products at other places. Respectfully,

Epwarp C. TURNER,
Attorney General.

150.

CONDITION IN DEED OF CONVEYANCE RESTRICTING THE SALE-OF
BEER UPON PREMISES TO THAT BREWED BY THE GRANTOR
DOES NOT GIVE TO GRANTOR SUCH INTEREST AS WILL NECES-
SITATE REVOCATION OF SALOON LICENSE BY THIRD PARTY.
A condition in a deed of conveyance restricting the sale of beer upon the

premises to that brewed by the grantor exclusively does not give to the grantor

such an interest in the business of conducting a saloon on the premises by a third
party under a saloon license as will authorize the revocation of such saloon license
under section 9 of article XV of the constitution of Ohio.

CoLrumBus, OrIo, March 19, 1915,

The"State Liquor Licensing Board, Columbus, Ohio. i
GENTLEMEN :(—I have yours of March Sth, requesting an opinion as follows:

“Will you kindly advise the state board whether it is the duty of
a county board to revoke the saloon license of a licensee for the reason
that a brewing company has an interest in the license of said licensee
in violation of article 15, section 9 of the constitution, under the follow-
ing state of facts:

“A brewery company was the owner of a certain parcel of land and
on the 5th day of June, 1914, sold and conveyed said premises to John
and Martha Doe. The deed thus conveying said premises contains the
following stipulation:

“‘Tt is made a condition of this deed and covenant running with the
land that in case the said premises are used for the sale of intoxicating
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liquors that the beer brewed by said grantor shall be sold on said premises
exclusively, bottled beer excepted, for the period of five (5) years next
ensuing.’

“A saloon is now being conducted on said premises by one Dick Rowe
under a license issued by the county board. Said brewery company now
insists on the provisions of the deed as above quoted being carried out by
said licensee. Said company has, under an order of the court, restrained
said licensee from handling on said premises keg beer brewed by any
other person or company and said company is now furnishing to said
licensee the keg beer brewed by it for exclusive sale on said premises?”

The answer to your question turns upon whether or not the grantor in the
deed of conveyance to the grantee of the premises by reason of the condition and
covenant contained therein as above quoted, thereby acquires any interest or
stich an interest in the business of the lessee who is now conducting a saloon upon
the premises, as comes within the terms of the provision of the constitution and the
like provision of the liquor license law, as follows:

“License shall not be granted to any applicant who is in any way in-
terested in the business conducted at any other place where intoxicating liquors
are sold or kept for sale as a beverage nor shall such license be granted
unless the applicant or applicants are the only persons in any way pecuniarily
interested in the business for which the license is sought and no other
person shall be in any way interested therein during the continuance of
the license; if such interest of such person shall appear, the license shall
be deemed revoked.”

In the case of Sandusky Brewing Company v. Joseph Demke et al, 9 Ohio
C. C. Rep. (n. s.) page 130, decided by the circuit court of Cuyahoga county,
it was held:

“The condition in a morigage, given to a brewing compgny for a
sum of money advanced by it to enable the mortgagor to build a saloon
upon the mortgaged premises, that the mortgagor shall not, for a period
of twelve years, sell upon the mortgaged premises any beer, ale or porter
except that manufactured by the mortgagee, is founded upon a valuable
consideration, is not against public policy as in restraint of trade, and
may be enforced by injunction to prevent the sale on the premises of other
brews than that of the mortgagee.”

In the case of Diehl Brewing Co. v. Louis A. Konst, decided by the circuit
court of Putman county, 12 Ohio C. C. Rep., (n. s.) 577, and affirmed in 79 O. S.,
469, it was said :

“2. The lessee of premises leased on condition that only beer manu-
factured by the lessor shall be sold on the premises, may be enjoined from
a repudiation of his agreement not to sell other beer.

“3. A provision in a lease whereby the lessee engages to sell no beer
on the leased premises other than that manufactured by the lessor, in
nowise affects the public and is not invalid as in restraint of trade or in
violation of the Valentine anti-trust law.”

Those cases were both decided prior to the adoption of article 15, section 9

10—A. G.
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of the constitution, as above quoted. The question submitted by you, however,
was passed upon in the case of Kopac Zowski v. The Huber Toledo Breweries
Co., by the court of appeals of Lucas county, in which the court says:

“We are not able to see how the transaction set forth in the petition
is in any way in conflict with the language above quoted. No license to
sell intoxicating liquors on the premises in question has been granted to

. the brewing company, nor is the brewing company interested in the
license which has been granted, nor in the business conducted on the
premises. The only relation set forth in the pleading is one showing that
the defendants are, and are required to be for a limited period of time,
customers of the plaintiff in the event that they sell beer on the premises.
If the contention in this respect of the defendant, Szparagowski, were’
correct, it would follow that his own license to conduct the business on
the premises should be revoked. Of course, a brewing company is naturally
interested in the success of its customers but that interest is no different
in a legal sense in this case from the interest which it has in the success
of other customers. The fact that the brewing company is to furnish the
entire supply of draught beer sold by the defendants does not give that com-
pany an interest in the business any more than an electric light company
which supplied light for the saloon or a water company which supplied
water, or a gas company which heated the saloon, would have an interest
in the business there conducted. It is not such an interest as is within
the inhibition of that section of the constitution from which quotation
has been made.”

I am not aware that this question bhas been considered by any other court
of this state since the adoption of the constitutional provision above quoted. I
am, therefore, of opinion that a license may not be deemed to be revoked by
reason of the facts stated in your request.
Respectfully,
Epwarp C. TURNER,
Attorney General.

151

STATE HIGHWAY COMMISSIONER—HAS AUTHORITY TO LINE
TUNNEL OF INTER-COUNTY HIGHWAY—HOW PAID.

The state highway commissioner, acting under an application by county comi-
niissioncrs, has authority to line a tunnel on the route of an inter-countv highway
under process of construction, and to pay the state’s portion of the cost and expense
from the state highway fund.

CoLuvmBrs, OHio, March 19, 1915.

Hon. James R. MArker, State Highway Commissioner, Columbus, Ohio.
Drar Sir:—I have your communication of March 1, 1915, in which you state
that on March 21, 1913, the state of Ohio in co-operation with Lawrence county,
let a contract for building a section of the inter-county highway No. 404, Ironton-
Miller road, Lawrence county, which section begins with the corporation line of
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the city of Ironton and extends eastward therefrom about one mile. This con-
tract is now nearing completion, a delay having been causéd by the contractor
making an assignment.

At the corporation line of the city of Ironton on the said road is a tunnel
extending on either side of the corporation line a distance of about seventy-five
feet. The city of Ironton has recently let a contract for lining that portion of the
tunnel within the city limits. The portion of the tunnel without the city limits
and which is situated on the said road is dangerous to the public because of the
roof of the tunnel disintegrating which causes rock to drop quite frequently there-
from. It is therefore very essential that this portion of the tunnel be lined with
concrete or other material as is provided for by the city for the portion within
the city limits. The contract for the building of the road, let March 21, 1913,
was let under the old state highway law under which the state was no party to
the contract for improving or constructing bridges. This contract did not pro-
vide for any improvement whatever on the tunnel but did provide for the improve-
ment of the road surface in the tunnel.

You now inquire as to whose duty or authority it is to pay for the improve-
ment of lining said tunnel. Your question also involves a consideration of the
proposition of whether the state highway commissioner, if authorized to make
said improvement, is also required to make it, or whether the making of the
improvement is optional with him. You also inquire whether the improvement,
if made by the state highway commissioner, should be paid for from the main-
tenance and repair fund or from the state highway fund.

The sections relating to the state highway department are silent with reference
to the construction and repair of tunnels and any authority to repair the same
must, if it exists, be inferred from other powers expressly granted. Under the
law as it existed at the time of the letting of the contract in question, it was
necessary for the officials making application to provide the requisite right of
way and it was required that the cost of all bridges and culverts should be paid
from the county bridge fund. All the remaining expense was divided in the
first instance between the state and the county, the state paying not more than
half. Any expense especially incurred by reason of the existence of a tunnel is
closely analogous to the expense incurred in grading a highway; cuts, fills and
tunnels all being designed to eliminate steep grades. There would have been no
doubt about the authority of the state highway commissioner in the first instance
to participate in making an improvement which would have involved the removal
of that part of the roof of the tunneling over the section of inter-county highway
to be improved. Such a removal would have amounted merely to making a deep
cut and would have been clearly within the authority of the state highway com-
missioner. The reason for a cut and for a tunnel being the same, I am of the
opinion that the state highway commissioner in the first instance might have
included in the original plans and specifications for the improvement of the
Ironton-Miller road a plan for lining that portion of the tunnel outside the city
of Ironton, and upon proper” action by the commissioners of Lawrence county
would have been authorized to pay the state’s portion of such cost.

It appears that the contract for the improvement of the road in question has
not yet been completed. This being true, the state highway commissioner would
not have authority under section 1225 G. C, 103 O. L., 459, to line the tunnel
in question and pay the cost thereof from the maintenance and repair fund.

I am of the opinion that under the state of facts suggested by you, the lining
of the tunnel is to be regarded as a separate and distinct improvement of an
inter-county highway which may be undertaken by the state highway commissioner
upon the application in the usual manner of the county commissioners. If the
state highway commissioner approves the application, he shall make the necessary
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plans, specifications and estimates and transmit copies thereof to the county
commissioners. Upon the commissioners adopting a resolution that the improve-
ment be made, the highway commissioner is authorized to proceed according to
law to make the same, and to pay from the state highway fund the state’s portion
of the cost and expense as defined and limited by section 1207 G. C.

Answering specifically the questions propounded by you as to your authority
to undertake the improvement of lining the tunnel in question, it is my opinion
that you have the authority to make the improvement upon the application of
the county commissioners, said authority being a necessary incident of the powers
expressly granted to you; that the question of whether or not you shall exercise
this authority rests in your discretion, being dependent upon your approval of
the application; and that if you do undertake the improvement the state’s portion
of the cost and expense should be paid from the state highway fund.

The above statement is subject to the modification that if the county com-
missioners do not make use of the apportionment of Lawrence county, as pro-
vided in section 1185 G. C, then you would be authorized to make this improve-
ment, either by contract or force account and pay the full cost thereof from any
apportionment due Lawrence county.

Respectfully,
Epwarp C. TURNER,
Attorney General.

152.

COUNTY COMMISSIONERS—SHOULD NOT NOW. ATTEMPT TO ISSUE
BONDS FOR COUNTY EXPERIMENT FARM UNDER VOTE TAKEN
IN 1910.

County cominissioners should not now attempl to issue bonds for the purpose
of purchasing a county experiment farm under a wvote taken in 1910 where no
action has been taken in the matter for about three vears.

CoLumsus, Omio, March 20, 1915.

Hon. GeorGE THORNBURG, Prosecuting Attorney, St. Clairsville, Ohio.
Dear Sir:—On March 3, 1915, you wrote me as follows:

“In 1910, under authority of section 1165-3 of the General Code, a
vote was taken in Belmont county for the establishment of an experi-
ment farm, which vote resulted in a majority of the voters favoring
the purchase of a farm. Since that time an attempt has been made on
one or two occasions to select a farm but without sifccess. In volume
103, page 436, of Ohio laws, an amendment was made providing the
manner for raising the money and selecting the farm. Belmont county
now desires to take up the matter and purchase the farm, and the county
commissioners are not satisfied that they have the right to purchase the
farm under the-vote taken in 1910.”

On March 6, 1915, in response to my request for further information, you
wrote me the following:

“Replying to your letter of March 5th, 1 will say that about three
years ago the county commissioners levied a tax for the purpose of
raising money to purchase an experiment farm. They were about to issue
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the bonds, but a difference of opinion arose as to the selection of a
farm and the matter was dropped, and nothing has been done since. In
the experiment farm fund there is now a balance of $1,219.00, but no
levy was made for it last year.

“The question that we are particularly anxious to have answered is:

“Can we purchase a farm under the old vote or will it be necessary
for the county to, again vote on the subject before we can issue the
bonds and purchase the farm?”

As indicated by you, a substantial amendment of the law relating to county
experiment farms was made by the legislature in 1913, the amendment being

found in 103 O, L., 436. Those changes in the law which are especxally germane
to the present inquiry are found in sections 1165-6 and 1165-7 G. C.

Under the provisions of section 1165-6, as that section stood at the time of
the election in Belmont county, the proceeds of the bond sale were required to
be deposited in the county treasury, to be applied by the commissioners to the
purchase and equipment of a county experiment farm. Under the provisions of
this section, as it now stands, and taking into consideration the fact that the
board of control of the Ohio agricultural experiment station has been abolished
" by other legislation, and its duties cast upon the agricultural commission of Ohio,
the proceeds of the bond sale must be deposited in the county treasury subject to
the order of the agricultural commission of Ohio, to be applied by said agricul-
tural commission to the purchase and equipment of a- county experiment farm.

Under the provisions of section 1165-7, as that section stood at the time of
the election in Belmont county, it was the duty of the board of control of the
Ohto agricultural experiment station to visit the county and assist in the selection
of a farm, but no farm could be purchased except with the approval of a majority
of - said board of control and also a majority of the board of county commis-
sioners. Under this section as it now stands, it is the duty of the agricultural
commission to visit the county and select the farm, and the county commissioners
or other local officials are stripped of all power and authority in this particular.

Tt will thus be seen that since the election was held in Belmont county there
has been a very substantial change in the law relating to the selection and pur-
chase of the farm. Under the law as it stood at the time of the election, a
majority of the county commissioners had the power to prevent the purchase of
a farm which did not meet with their approval. Under the law as if now stands,
neither the county commissioners nor any other local official or officials have
any voice in the selection or purchase of the farm, the entire authority in that
direction being lodged in the state commission. It might well be that the electors
of Belmont county would be willing to authorize an expenditure of public money
for a farm, in case local officials were to have a voice in its selection, and un-
willing to authorize such expenditure in case the farm were to be selected without
giving local officials any voice in the matter. While the proceeds of the bond
issue are still to be devoted to the same purpose, yvet a radical change has been
made in the machinery provided for the selection and purchase of the farm, and
in the absence of any other consideration, this change would raise a serious question
as to the right to proceed under the vote had in 1910.

From your statement of facts it also appears that there has been in effect an
abandonment of the original proposition of establishing a county experiment
farm in Belmont county. The commissioners were about to issue the bonds, but
a difference of opinion arose as to the selection of a farm and the matter was
dropped, and nothing has been done since the commissioners made a tax levy
about three years ago. In view of the lapse of over four years since the vote was
taken, and the intervening change in the law, and the further fact that there
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has been a practical abandonment of the proposition of establishing a county
experiment farm in Belmont county through failure to take any action whatever
in the premises for about three years, I advise you that the county commissioners
of Belmont county should not now attempt to issue bonds under the vote taken
in 1910.
Respectfully,
Epwarp C. TURNER,
Attorney General..

153.

FINES COLLECTED UNDER AUTHORITY OF SECTION 12965, G. C.,, ARE
NOT TO BE PAID OUT TO INFORMERS.

No part of the fines collected under the provision of section 12965, G. C., is to
be paid as informers’ fees.

Corumaus, Onro, March 20, 1915.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of Stute, Columbus, Ohio.

GENTLEMEN :—This office is in receipt of a request for an opinion as to the
disposition of the fines collected under the provisions of section 12965 of the
General Code, which deals with parties convicted of the unlawful sale of cigarettes.
The request is contained in a letter from the clerk of the criminal court of Canton,
Ohio, which is as follows:

“Will you kindly inform me as to section 12965 of the General Code,
relative to the division of the fine in case where an officer of the police
department furnishes information leading to the conviction of parties
engaged in the unlawful sale of cigarettes?

“The case in question is one in which an officer furnishes the informa-
tion which he obtained in the evening while off duty.

“The conviction resulted, and defendant was fined fifty dollars and
costs. Is the officer entitled to half the fine?

“Kindly give me this information at vour earliest convenience, for
which I thank you in advance.”

An examination of the statutes fails to disclose any provision of law relating
to informers in connection with the section mentioned—12965—and the clerk of
the court is evidently confusing the case under consideration with those coming
under the provisions of sections 12680 and 5899 of the General Code, which provide
for the payment of informers’ fees in cases relating to other branches of the
cigarette laws,

I am of the opinion therefore that there is no authority for the payment
of any part of the fine either to an officer or anyone else who may have secured
the information leading up to the conviction.

A copy of this opinion has been forwarded to Mr. Ross H. Hurford, clerk
of the criminal court, Canton, Ohio.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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-154.

COUNTY COMDMISSIONERS SHALL MAKE ALLOWANCE TO SHERIFF
FOR NECESSARY EXPENSES COVERING REPAIR ON AUTOMO-
BILES WHEN SAME IS USED IN DISCHARGING OFFICIAL DUTIES
—NO AUTHORITY TO ERECT GARAGE OXN JAIL YARD.

Under section 2997, G. C., county commissioners shall make an allowance to the
sheriff for actual and necessary expenses incurred by him in paying for repairs on
his automobile and in keeping it in good condition, only when said machine is used
by him in the discharge of his official duties.

There is no authority in law for the county conmissioners to erect a garage on
the jail yard in which the machine owned by the sheriff and used by him in the
discharge of his official duties might be kept.

Corumsus, Onio, March 20, 1915.

Hon. Cuarres L. BerMoNT, Prosecuting Attorney, Mt. Vernon, Ohio.
DEear Sir:—1In your letter under date of March 8, 1915, you request my opinion
as follows:

“I desire to submit for your opinion the following:

“The sheriff of Knox county owns his automobile and is using the same
for the transaction of county business. How far under section 2997, G. C,
may the commissioners go in the maintenance of this machine and may
the commissioners legally erect a building on the jail yard in which to
keep said machine?”

Section 2997, G. C,, provides in part as follows:

“In addition to the compensation and salary herein provided, the
county commissioners shall make allowances quarterly to each sheriff

for * * * and all expenses of maintaining horses and vehicles neces-
sary to the proper administration of the duties of his office.”

In the case of State ex rel. Sartain, as sheriff of Franklin county, Ohio v.
Sayre, as auditor, etc., et al, Judge Rathmell of the court of common pleas of
said county held that the word “vehicles” as used in the above statute, includes
automobiles. -

The county commissioners may, therefore, make an allowance to the sheriff
for the expenses of maintaining his automobile when used in the proper adminis-
tration of the duties of his office. The answer to your question calls for a
definition of the word “maintaining” as above used.

In the case of State ex rel. Denormandie v. Commissioners of Mahoning
County, 10 Ohio Cir. Ct. (n. s.) page 398, the court in construing the above section
defined the word *“‘maintaining” as follows:

“The meaning of the word ‘maintaining’ as used in this section, in
reference to horses and vehicles, means supporting ; sustaining; keeping up;
supplying with the necessaries of life: and the legislature, therefore, in this
provision only meant and intended that sheriffs should be allowed the
necessary expense incurred in supporting, sustaining and supplying their
horses with the necessaries of life and in keeping their wvehicles in good
condition, and not in the purchase of them.”
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Replying to your question, I am of the opinion that the county commissioners
should make an allowance to the sheriff for actual and necessary expense incurred
by him in paying for repairs on his automobile and in keeping it in good condition
only when said machine is used by him in the discharge of his official duties.
This must not be taken to include an allowance for the purchase of an automobile
or for claims on account of depreciation in value.

Replying to the second part of your question, I am of the opinion that there
is no authority in law for the county commissioners to erect a garage on the jail
yard in which the machine owned by the sheriff and used by him in the discharge
of his official duties might be kept.

Respectfully,
Epwarp C. TURNER,
Attorney General.

155.

NO AUTHORITY EXISTS IN SUPERINTENDENT OF PUBLIC WORKS
TO GRANT LEASE TO AGENT OF CERTAIN HEIRS.

The superintendent of public works is without authority to grant a lease to

the agent of certain heirs; the lease should contain the names of the heirs and
lessees and should be executed by them.

Corumsus, Onro, March 22, 1915.

Hon. Joun I. MiLLEr, Suprintendent of Public Works, Columbus, Ohio.

Dear Sir:—] have examined the following lease of state lands, triplicate
copies of which were transmitted to me for my approval under date of February
26, 1915:

Frank P. Corbett, agent, Columbus, Ohio, $266..

This lease names Frank P. Corbett, agent for heirs of Michael Corbett, as
lessee, and is executed by “I‘rank P. Corbett, agent, for heirs of Michael Corbett.”

[ am rcturning this lease without my approval for the reason that no authority
exists in the superintendent of public works to grant a lease to the agent of certain
heirs. The lease should contain the names of the heirs as lessees, and should be
executed by them.

Respectiully,
Epwarp C. TURNER,
Attorney General.

156.

APPROVAL OF CERTAIN LEASES OF STATE LANDS—LESSEES OF
THURSTON, DEFIANCE AND COLUMBUS, OHIO.

Leases of stale lands to lessees of Thurston, Columbus and Defiance, Olhio,
fiave been cxccuted in accordance with the provisions of law governing the same.

CorLunmsuys, Ouio. March 22, 1915.

How~. Joux 1. MiLLer, Superintendent of Public Works, Columbus, Ohio-
Dear Sik:—] have examined the following .leases of state lands, triplicate
copies of which were transmitted to me for my approval under date of February

26, 1915:
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S. M. Miller, Thurston, Ohio____ o o__ $100.00
S. M. Miller, Thurston, Ohio —_— e 100.00
Chas. E. Fisher, Columbus, Ohio.________ o ____ 100.00
F. G. Kronenbitter, Columbus, Ohioo_ . _________________________ 100.00
F. G. Kronenbitter, Columbus, Ohio_____________________________ 100.00
F. G. Kronenbitter, Columbus, Ohio.__________________________ 100.00
F. G. Kronenbitter, Columbus, Ohio_________________________.____ 100.00
F. G. Kronenbitter, Columbus, Ohio_______________ . __________ 100.00
W. E. Gest, Defiance, Ohio.- - _____._ 300.00

I find that these leases have been executed in accordance with the provisions
of law governing the same, and therefore return them with my apprO\al endorsed

thereon.
Respectfully,
Epwarp C. TURNER,
Attorney General.
157.

WHERE PORTION OF A TOWNSHIP IS DIVIDED INTO SEPARATE
TOWNSHIP, PAUPERS HAVING RESIDENCE IN TERRITORIAL
LIMITS OF NEW TOWNSHIP ARE CHARGEABLE UPON IT—
INFIRMARY.

Where a township is divided, and a part thereof is erected into a separate
township, paupers having residence within the territorial linits of the newly erected
township are chargeable upon it.

CoLumsus, Onio, March 22, 1915.

Hon. Cyrus LocHER, Prosecuting Attorney, Cuyahoga Countv, Cleveland. Ohio.
Dear Sir:—I1 have a communication from your office under date of March
12, 1915, in which the following facts are stated:

“Under proceedings recently had, a portion of the territory comprising
the township of Independence was organized into the village of Independ-
ence, and such portion thereafter erected into a separate township under
the name of East Independence township. Prior to the time of the com-
mencement of these proceedings, one David Coburn has become a public
charge upon the township, and by arrangement with the authorities of
the city of Cleveland, was placed in the city infirmary. At the time he
became a public charge he resided in that portion of the township of
Independence which was later formed into the township of East Inde-

pendence.”

Attention is then called to the case of Pike Township v. Union Township,
5 O, 528, the court in that case holding that where a township is divided by
competent authority and a portion of the territory formed into a new township,
unless provision is made in the act of separation for a division of the property
and paupers both remain with the old township, or that part which retains the
name or corporate franchises.

Attention is further called to the fact that the above cited case was dis-
approved in the case of Trustees of Center Township v. Trustees of Willis town-
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ship, 7 O. (part 2) 172, the court holding that when a new township is established,
paupers having residence within its territorial limits are chargeable upon it, though
before charged upon the entire township from which it is taken in whole or in
part. This case was cited and followed in the case of Trustees of Williams-
burg v. Trustees of Jackson, 11 O. 37, decided in 1841, all of the above cited cases
being decided in the absence of any statutory provision dealing with the problem.

Attention is still further called to the fact that in 1852, 50 O. L., 260, the
legislature enacted what is now section 3254, G. C., the language of the section
being as follows:

“When a township is altered, diminished, or in any way changed, by
the formation of new townships, or additions to other townships, or
otherwise, such original township, and all parts or portions thereof,
shall remain liable, to the same extent. on contracts, engagements, or
labilities, contracted by such township, prior to the change as if no such
alteration, diminution or change had taken place.”

The case of Commissioners of Ashland County v. Directors of Richland County
Infirmary, 7 O. S, 66, decided in 1857, is cited as authority for the proposition
that a pauper remains or becomes a charge upon the township acquiring jurisdic-
tion over the site of his residence, but is hardly applicable to the present state
of facts, the dispute in that case being between two counties. The question now
is as to whether the liability attaching to a township for the support of a pauper
is such a liability as is contemplated by section 3254 of the General Code.

This section was enacted for the obvious purpose of preventing any impair-
ment of the contractual obligations of a township by reason of an alteration in
its boundary lines or a reduction in its size. The scope of the section is by its own
language limited to contracts, engagements or liabilities contracted by the town-
ship.

The object of the section is to insure that all territory that was a part of a
township when an obligation was contracted and which presumably shared in the
benefit derived from the contract, should contribute to the payment of the obliga-
tion, and that a person to whom a township became indebted should be entitled
to look for payment to all the territory that was a part of the township when the
indebtedness was incurred.

I am, therefore, of the opinion that the liahility of the original township of
Independence, as_it existed at the time that a public charge was placed in the city
infirmary of Cleveland, for the support of such public charge until the erection of
a part of Independence township into a separate township, is such a liability as is
contemplated by section 3254, G. C.; and that the liability for the support of
said public charge after the erection of the new township is not such a liability
as is contemplated by said section. All of the territory comprised in Independence
township, as said township existed at the time David Coburn became a public
charge, would, therefore, be liable for any unpaid balance due for the care of
said public charge prior to the date of the erection of East Independence town-
ship. For the care of said public charge, after the erection of East Independence
township, that township alone would be liable.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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158.

SUBMERGED LANDS UNDER WATERS OF LAKE ERIE WHICH BELONG
TO OHIO MAY BE DEEDED TO UNITED STATES FOR MARINE
HOSPITAL.

CoLumsus, OHio, March 22, 1915.

Hox. Frank B. WiLLis, Governor of Ohio.

DeaAr Sir:—I return to you a letter addressed to you by the secretary of war,
with its enclosures, all relating to a proposed bill to be introduced in the general
assembly of Ohio with a view to granting to the United States all the right,
title and interest of the state of Ohio in and to the submerged lands under the
waters of Lake Erie, adjacent to a certain tract of land in the city of Cleveland
occupied by the United States and used as grounds for a marine hospital.

The land which it is proposed to authorize the governor to deed to the
United States includes some land which has been brought above the level of the
water by the deposit of dredged material, and includes also the site of a pier
which the government has built and maintained for its own convenience in con-
nection with such hospital.

I have carefully investigated the legality and propriety of the proposed trans-
action and have no objection to make thereto.

I enclose herewith copies of letters written at my soliciation, directly or in-
directly, by Hon. Geo. B. Harris, special counsel representing this department in
the city of Cleveland; Hon. Robt. M. Morgan, who formerly represented this
department in Cleveland in a similar capacity and has made a special study of the
legal questions relative to the title to the submerged lands; and Hon. Newton
D. Baker, Mayor of Cleveland, who may be regarded as in a sense representing
the city. :
Respectfully,

Epwarp C. TURNER,

Attorney General.
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159.

EMERGENCY LAWS MUST RECEIVE VOTE OF TWO-THIRDS OF ALL
THE MEMBERS ELECTED TO EACH BRANCH OF THE GENERAL
ASSEMBLY—THE REASONS FOR SUCH NECESSITY SHALL BE
SET FORTH IN ONE SECTION OF THE LAW WHICH SECTION
SHALL BE VOTED UPON BY SEPARATE ROLL CALL AND SHALL
RECEIVE A TWO-THIRDS VOTE.

Emergency laws must receive a vote of two-thirds of all the members elected
to each branch of the general assembly and the reason for such necessity shall be
set forth in one section of the law, which section shall be voted upon by separate
roll call and shall receive a two-thirds vote.

CoLumsus, OHIo, March 22, 1915.

To the Officers and Members of the 8ist General Assembly of Ohio, Columbus,

Ohio.

GENTLEMEN :—A question has been raised regarding the proper interpretation
of section 1d of article IT of the constitution. While there is no formal request
pending before this department, yet in view of the fact that it will be necessary
for me to take some definite action in the premises, I feel that the policy of this
department should be made public at this time so that the legislature and other
state departments may know the attitude of this department.

Section 1d of article IT of the constitution provides:

“Laws providing for tax levies, appropriations for the current expenses
of the state government and state institutions, and emergency laws neces-
sary for the immediate preservation of the public peace, health or safety,

- shall go into immediate effect. Such emergency laws upon a yea and nay
vote must receive the wote of two-thirds of all the members elected to
each branch of the general assembly, and the reasons for such necessity shall
be set forth in one section of the law, which section shall be passed only
upon a yea and nay vote, upon a separate roll call thereon. The laws
mentioned in this section shall not be subject to the referendum.”

There has been a general misunderstanding as to the effect of this provision.
It has been assumed that the tacking on of what has been called, erroneously,
“an emergency clause” to a bill and the passing of that clause in a separate
section by a two-thirds vote made the measure an emergency law. That this is
not true must be apparent from a reading of section 1d above quoted.

A radical and fundamental change was made by the constitutional amendments
of 1912. Up to that time the legislative power to pass laws not in contravention
to the constitution was vested in the general assembly exclusively and absolutely
(a discussion of the veto power of the governor is unnecessary here). By the
1912 amendments this exclusive and absolute power was taken away, the people
constituting themselves a part of the legislative machinery and reserving to them-
selves the right to annul any law enacted by the legislature, saving only:

“(1) Laws providing for tax levies.

“(2) Laws providing for appropriation for current expenses of the
state government and state institutions.

“(3) Emergency laws necessary for the immediate preservation of
the public peace, health or safety.
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“Attached to this third class of laws were the conditions (a) that
any such law could be passed only by the affirmative votes of two-
thirds of all the members elected to each house, upon a yea and nay
vote. (b) That the reasons for such necessity should be set out in one

section of the lew, which section could be passed only upon a separate
roll call.”

Before an emergency law may be passed the following conditions must exist
and steps he observed:

“(a) An emergency in fact must exist.

“(b) The passage of such law must be necessary for the immediate
preservation of the public peace, health or safety.

“(c) The emergency law (not one section of it, but all of it) must
receive the affirmative votes of two-thirds of all the members elected to
each branch of the general assembly. Such vote must be a yea and nay
vote. .

“(d) The law must contain one section in which are set forth zalid
reasons showing the necessity for the immediate preservation of either,
any two of, or all, the public peace, health or safety.

“(e) The section last above referred to must be voted on, by yea
and nay vote, on a separate roll call and must also receive the vote
of two-thirds of all the members elected to each branch of the general
assembly (this section being one section of the law).”

Furthermore, the bill must stand or fall as an emergency act. In other
words, it cannot be offered as an emergency act and upon being put to vote and
receiving a majority but less than two-thirds be declared passed as an ordinary law.

The essence of the bill must be to provide for an emergency and the reasons
showing the necessity for the immediate preservation of the public peace, health
or safety must be set forth in one section. An emergency is defined by Webster:

“a condition of things appearing suddenly or unexpectedly; an unforeseen
occurrence; a sudden occasion. Any event or occasional combination of
circumstances which calls for immediate action or remedy; pressing
necessity ; exigency.”

Standard dictionary :

“a sudden or unexpected occurrence calling for immediate action; a per-
plexing and pressing combination of circumstances, sometimes, less properly,
used in the sense of urgent need or exigency.”

That the word as used in the constitution is not used in the sense of either
“urgent need or exigency” must be apparent from the context. Not all emergency
laws may evade the referendum period, but only such laws as are necessary for
the tmmediate preservation of the public peace, health or safety, and in one
section of which there is set forth the reasons for such necessity.

I have examined the debates of the constitutional convention and find that the
committee on phraseology changed the word “acts” to “laws” at the opening of
the section and also changed “emergency measures” to “emergency laws.” I do
not consider this at all significant as the meaning was not changed in the slightest.
We all know that no act or measure becomes a law until it has passed beyond
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the control of the legislature and the governor has either signed it or allowed
the ten days to elapse. The meaning must be gathered from within the four
corners of each amendment interpreted in the light of the constitution as it stood
immediately prior to such amendment.

In the absence of a decision by the court of last resort, I prefer not to
express any final conclusion on the following matter, but it does occur to me that
the only safe course for the legislature to pursue is to make a distinction between
emergency laws and permanent laws. If the theory of the right of referendum
be carried out it would seem clear to me that emergency laws must in their nature
be temporary and the application of each should be limited to a particular
emergency. A’ pure type of emergency law will be found in 103 O. L. 141, H.
B. 640, being the act by which public authorities were authorized to disregard
the general laws of the state in making femporary repairs, etc, of public property
and ways destroyed by the floods of March and April, 1913.

Notwithstanding the mistake into which the proceding legislature fell in the
attempted enactment of emergency laws, I do not think that by such mistake there
has been established any precedent, especially as regards the necessity of a two-
thirds vote upon the entire bill and a valid necessity clause, which the courts
~will feel bound to follow. It would be far better to halt now on this manifestly
wrong course,and to start anew on the right course at this time than to have
matters further complicated by following the erroneous interpretation of a pre-
ceding legislature.

I do not for a moment admit the contention that the courts will be bound by
the declaration of the legislature that a particular measure is an emergency law.
If such contention were true we might as well have no constitutional provision,
as the constitution could then be disregarded with impunity.

Respectfully,
Epwarp C, TURNER,
Attorney General.

160.

BID OF KNOWLTON AND BREINIG FOR CONSTRUCTION OF ATHENS
ARMORY MAY BE ACCEPTED.

Bid of Knowlton and Breinig for the construction of Athens Armory may be
accepted as regular under advertisement and contract awarded on it

CoLumBus, Om10, March 25, 1915,

Hon. Byron L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio.
Dear Sir:—Permit me to acknowledge receipt of your letter of March 1st,
which is as follows:

“I herewith transmit extract from the minutes of the meeting of the
armory board on Saturday, February 27, 1915, together with the proof
of publication of advertisement for bids for the Athens Armory, and
the nine bids received pursuant thereto.

~You will note that the award of contract for the Athens Armory is
made to Knowlton and Breinig subject to your approval. In this con-
nection you will also note that the bid of Knowlton and Breinig does not
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contain separate bids on each item of the work. It is proper for me to
also advise you that this bidder’s certified check was a certificate of de-
posit made to the order of the Ohio state armory board.

“The Knowlton and Breinig bid was accepted because it was the lowest
bid which complied with the plans and specifications as specified by section
. 5258 of the General Code.
- “Please advise if the contract should be awarded to Knowlton and.-’
Breinig if their bid should not have been accepted please advise if the
board can yet award a contract to the next lowest bidder, namely: Bart
Davidson, of Athens, Ohio.”

With your letter you enclose an extract from the minutes of the meeting of
the armory board on Saturday, February 27, relative to the bid for the Athens
Armory.

An examination of the bids submitted discloses the fact that that of Knowlton
and Breinig is the lowest. 1 note from the minutes of your meeting that the
bid of Knowlton and Breinig was accepted as the lowest bid which complied
with the plans and specifications as specified by section 3258 of the General Code.

As the proceedings in connection with the awarding of this contract are
regular, it is my opinion that the contract may be awarded to Knowlton and
Breinig, of Athens, Ohio, under the provisions of section 5258 of the General
Code, it appearing from an investigation of the matter that the provisions of
section 2362 of the General Code do not apply.

When the contract and bond are prepared, I will be pleased to examine them
immediately upon their receipt to the end that same may be returned to you
without delay if approved. The bids submitted with your letter are returned
herewith.

Respectfully,
Epwarp C. TURNER,
Attorney General.

161.

INTERPRETATION OF SECTION 13432, G. C.—APPLICABLE AND
MANDATORY WHERE IMPRISONMENT IS PART OF PUNISHMENT.

The provisions of section 13432 are applicable to all prosecutions before justices
of the peace in which imprisonment is a part of the punishment and wherein
final jurisdiction of the offense is by law conferred upon such justice.

CoLumsus, OHo, March 25, 1915,

Hon. Georck THORNBURG, Prosecuting Attorney, St. Claisville, Ohio.
Dear S1r:—I have yours of March 11, 1915, requesting an opinion thereon,
which is as follows:

“Several of the justices of the peace and mayors in Belmont county
are requesting me to ask your interpretation of section 13432 of the General
Code, which is as follows:

““In prosecutions before a justice, police judge or mayor, when im-
prisonment is a part of the punishment, if a trial by jury is not waived,
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the magistrate, not less than three days nor more than five days before
the time fixed for trial, shall certify to the clerk of the court of common
pleas of the county that such prosecution is pending before him.

“They are claiming that under the above section in all misdemeanors
where imprisonment is a part of the punishment and where a jury is not
waived, the justice shall certify to the clerk of the court of common pleas
that such action is pending before him, and proceed to have a jury drawn
and try the matter finally before the justice. If this could be done a
great deal of work would be taken from the court of common pleas, and
yet it would be very expensive to the county, and inconvenient to jurors,
and in the end would probably not avail much.”

By .an examination of section 13423 and its correlative sections, and sections
1153, 4414, 4416, 12519, 12520 and many others of the penal statutes of this state, it
will be observed ‘that there is conferred upon justices of the peace final juris-
diction of numerous offenses, a part of the penalty for which may be imprison-
ment, and it will be neted that the provisions of section 13432, G. C., above quoted,
are applicable only to those cases in which the justice of the peace has final
jurisdiction and is authorized to impose the penalty provided by law, a part of
which may be imprisonment.

This section of the statute was enacted for the manifest purpose of making
operative all those statutory provisions conferring final jurisdiction upon justices
of offenses, a part of the punishment for which may be imprisonment, under
the constitutional guaranty (article 1, section 10 of the constitution of Ohio) of a
trial by jury in cases where imprisonment may be imposed as a penalty. Other-
wise all statutory enactments conferring such final jurisdiction upon justices in
cases where imprisonment may be imposed as a part or all of the punishment,
would be null and void as in violation of the constitution of the state.

The language of said section 13432, G. C, is clear and unequivocal and
subject to no other construction than the plain meaning of its terms, and its pro-
visions are clearly mandatory.

The questions of expense and convenience or inconvience of jurors, as sug-
gested by vou, are purely matters of policy of administration to be considered
in determining in what court a prosecution should be instituted, but can in no
way affect the application and construction of a statutory provision so clearly
unambiguous.

I am, therefore, of the opinion, and so advise you, that in every case of
criminal prosecution before a justice, wherein a part of the punishment may be
imprisonment and of which such court has under the law final jurisdiction, the
provisions of sections 13432 and 13433, G. C, are applicable and mandatory.

It might also be added that in 11 Cyc., 983, the following rule is laid down:

“When a new cause of action is created by a statute which provides
that a particular tribunal shall take cognizance thereof, no other court
will have jurisdiction.”

So that from this it follows that at least in many of those cases in which final
jurisdiction is conferred upon justices of the peace, the court of common pleas
would not have original jurisdiction.
Respectfully,
Epwarp C. TURNER,
Attorney General,
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162.

OFFICES INCOMPATIBLE —MEMBER OF MUNICIPAL BOARD OF
HEALTH AND CLERK OF SAID BOARD.

A member of a municipal board of health may not be lawfully appointed
clerk of such board.

CoLumsus, OHIo, March 25, 1915,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I am in receipt of a request for an opinion upon the following
question :

“May a member of a municipal board of health be lawfully appointed
clerk of such board?”

This question is deemed of public importance and the opinion is therefore
submitted to you. '

By section 4408, G. C, it is provided that boards of health of municipalities
may appoint a clerk., Section 4411-1, G. C,, (103 O. L, 436) provides:

“The board shall determine the duties and fix the salaries of its
employes, but no member of the board of health shall be appointed as
health officer or ward physician.”

No other provision of the statute is found authorizing payment of compensa-
tion to the clerk of the board of health. Whatever salary or compensation the
clerk in such case may then receive, must depend upon the action of the board
of health of which the clerk himself in this case is a member. Is it in accord
with sound public policy that an officer may appoint or participate in the appoint-
ment of himself to another position or office, the duties and compensation of which
are subject to the control in whole or in part of himself, acting in a superior
official capacity?

In 29 Cyc., 1381, the rule is stated as follows:

“Tt is contrary to the policy of the law for an officer to use his
official appointive power to place himself in office. So that even in the ab-
sence of a statutory inhibition, all officers who have appointing power
are disqualified for appointment to the office to which they may appoint.”

The statutes above referred to were originally embraced in section 2115, R. S,,
which provided, among other things, for the appointment of a health officer.
As in the case of the clerk of the board of health, no term for which such
health officer should be appointed was fixed, and the supreme court in the case of
State v. Craig, 69 O. S., 246, held that such officer served only during the pleasure
of the board. This rule is as clearly applicable to the clerk of such board. In
view of the fact that the clerk is appointed by the board of health, that his duties
are to be determined and salary fixed by the board and that his term of service
is dependent upon the pleasure of the hoard, it cannot be maintained that the
office or position of clerk is not subordinate to the board itself. In the absence
of any statutory inhibition, we come to an application of the common law principle
of incompatibility of office in the determination of the question of whether or not
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the same person may at one time hold two official positions. It is a well recognized
rule that where the duties of two offices are incompatible, both may not be held by
one person at the same time.

In the case of State v. Gilbert, 12 C. C. (n. s.), 247, the rule of incompatibility
of offices is clearly laid down as follows:

“Offices are considered incompatible when one is subordinate to or in
any way a check upon the other; or when it is physically impossible for
one person to discharge the duties of both.”

It having been heretofore determined that the clerk is subordinate to the
board by which he is appointed, the offices of member of the board of health
and the clerk by it appointed are then clearly within the rule of incompatibility
as above stated, and may not be held by one person at the same time.

Respectfully,
Epwarp C. TURNER,
Attorney General.

163.

PARK COMMISSIONERS—CANNOT GRANT PERMISSION TO BASEBALL
PLAYERS TO CHARGE ADMISSION FEE TO ENCOLSURES UPON
PUBLIC PARK GROUNDS. '

Park commissioners acting under authority of section 4053, et seq., G. C., are
without authority to grant permission to baseball plavers or associations to charge
an admission fee to enter any enclosure upon the public park grounds while games
are in progress.

Corumsus, OHIo, March 25, 1915.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—1 have your letter of March 2, 1915, requesting a written opinion
upon the following question:

“May park commissioners, acting under authority of sections 4053,
General Code, et seq., grant the use of a portion of the park grounds under
their control to a baseball organization, which organization charges an admis-
sion fee to the baseball enclosure? See letter of the solicitor of New
Philadelphia enclosed.”

The letter of the solicitor states the following facts to wit:

“The city of New Philadelphia owns a park, having been purchased
by the issuing and selling of bonds for park purposes. Said park is
managed and controlled by a board of park commissioners as provided
by sections 4053, G. C,, et seq. A baseball diamond is inclosed by a fence
within the boundary lines of said park property. There is a demand
for baseball playing here and the board of park commissioners contem-
plate a grant of permission to the baseball players to charge an admission
fee to enter 'the inclosure while the games are in progress.
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“Query. Can an admission fee be legally charged on public park
grounds?”

Chapter 5, division 1V, title XII of the General Code, entitled “Parks,” sections
4053, et seq., provides for the establishment and maintenance of public parks, and
vests the control and management of such parks in a board of park commissioners.
The chapter provides for the acquiring of park grounds and the maintenance of
public parks by a tax to be levied and collected on the general duplicate of the
municipality.

Section 4057, G. C,, provides:

“The board of park commissioners shall have the control and manage-
ment of parks, park entrances, parkways, boulevards and connecting via-
ducts and subways, children’s playgrounds, public baths and stations of
public comfort located in such parks, of all improvements thereon and
the acquisition, construction, repair and maintenance thereof * * *”

Section 4059, G. C,, provides:

“The board may adopt and enforce regulations as to the proper use
and protection of all such property and the improvements thereon and
impose penalties for the violation of such regulations.”

I do not find that the question you present has been determined by any court
of this state. Two cases have reached ‘the courts wherein a use of public park
grounds, other than by the general public was involved, but in each instance
the case was disposed of on other grounds and without expression of opinion by
the court on the question of authority to grant such use. The cases referred
to are:

City of Columbus v. Biederman, 16 N. P. (n. s.), 140.
Cincinnati v. University, 13 O. Dec., 284,

The term “public park” as used in the statutes contemplates grounds under the
control of public authorities, set apart as a place of resort for the public, for
recreation, exercise and amusement. Being provided at public expense, it is
necessarily contemplated that it shall be maintained for the equal use and enjoyment
of the inhabitants of the city wherein it is so maintained.

Such use and enjoyment by the public is subject, however, to the authority,
of the board to prescribe and enforce such reasonable regulations and limitations
as to time and manner of use as tend to promote and enlarge the enjoyment
thereof.

The line of demarcation between the proper and reasonable exercise of such
discretion and authority by the board, and an abuse thereof which defeats the
public enjoyment is dependent upon the facts and circumstances of each particular
case, and is essentially a question of fact and not susceptible of definition or de-
termination by general rule.

Answering your specific question: T am of the opinion that the park com-
missioners are without authority to grant permission to baseball players or associa-
tions to charge an admission fee to enter any enclosure upon the public park
grounds while games are in progress.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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164.

COUNTY COMMISSIONERS — AUTHORITY TO EMPLOY ENGINEER
OTHER THAN COUNTY SURVEYOR—SEWAGE DISPOSAL PLANT—
COUNTY INFIRMARY.

County commissioners have authority to employ an engineer other than the
county surveyor to supervise the construction of a sewage disposal plant where
the plant is being built for the sole purpose of caring for the sewage from county
infirmary buildings already constructed.

CoLumsus, Ounio, March 25, 1915.

Hown. G. A. StarN, Prosecuting Attorney, Wooster, Ohio.

Drar Sik:—I have your communications of February 24, and March 6, 1915,
in which you inquire whether the county commissioners have authority to employ
an engineer other than the county surveyor to supervise the construction of a
sewage disposal plant at the county infirmary, or whether the commissioners
are obliged to permit the county surveyor to perform such work. You state that
this plant is to be built to care for sewage from the infirmary buildings only, and
not for any other purpose, and that the infirmary buildings were built several
years ago, and nothing except the disposal plant is being constructed at the
present time.

Section 2343, G. C, provides in part as follows:

“When it becomes necessary for the commissioners of a county to
erect or cause to be erected a public building or substructure for a bridge,
or an addition to or alteration thereof, before entering into any contract
therefor or repair thereof or for the supply of any materials therefor,
they shall cause to be made by a competent architect or civil engineer
the following: full and accurate plans showing all necessary details of the
work and materials required with working plans suitable for the use of
mechanics or other builders in the construction thereof, so drawn as to be
easily understood ; accurate bills, showing the exact amount of the different
kinds of material, necessary to the construction, to accompany the plans;
full and complete specifications of the work to be performed showing the
manner and style required to be done, with such directions as will enable
a competent builder to carry them out, and afford to bidders all needful
information; a full and accurate estimate of each item of expense, and of
‘the aggregate cost thereof. * * #”

Section 2792, G. C., provides in part as follows:

“The county surveyor shall perform all duties for the county now or
hereafter authorized or declared by law to be done by a civil engineer
or survevor. He shall prepare all plans, specifications, details, estimates
of cost, and submit forms of contracts for the construction or repair of all
bridges, culverts, roads, drains, ditches and other public improvements,
except buildings, constructed under the authority of any board within and
for the county. * * *”

I am aware that these two sections refer in their express terms only to the
preparation of plans and not to supervision during the construction of any im-
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provement, but the fact that the two sections impliedly authorize in proper cases
the designation and employment of an architect, engineer or surveyor to super-
vise the construction of an improvement is recognized by the provisions of section
2359, G. C.,, which section authorizes the making of estimates by an architect
employed by the commissioners to superintend construction. Sections 2343 and
2792, G. C,, establish a rule as to when the commissioners may employ any com-
petent architect or civil engineer and as to when they are compelled to accept the
services of the county surveyor. In the erection of a public building or an ad-
dition thereto or alteration thereof, the commissioners may employ any competent
architect or civil engineer to prepare the plans, while in the preparation of plans
for other public improvements the commissioners must accept the services of the
county surveyor. The same rule would apply in the work of supervising the
construction of a public improvement, and hence the determination of your question
depends upon whether or not a sewage disposal plant built for the sole purpose of
caring for the sewage from county infirmary buildings already erected is to be
regarded within the meaning of section 2343, G. C., as an addition to or alteration
of said buildings.

I am of the opinion that this question must be answered in the affirmative
and that in the work of supervising the construction of such a sewage disposal plant the
county commissioners may under authority of section 2343, G. C. employ an
. engineer other than the county surveyor.

In determining the meaning of sections 2343 and 2792, G. C., reference must
be had to the object sought to be obtained. In enacting section 2343 the legis-
lature evidently had in mind the fact that in designing and supervising the con-
struction of a public building the character of skill required would be different
from that demanded of a county surveyor in meeting the problems of land surveying,
road and ditch construction and similar engineering work. The legislature there-
fore gave the commissioners authority in the case of a public building or an ad-
dition to or alteration thereof to employ an architect or civil engineer other than
the county surveyor. Thc manifest object of this enactment was to enable the
commissioners to secure the services of a specialist in those matters pertaining
to buildings. It is a matter of common knowledge that the planning and con-
structing of a sewage disposal plant involve special knowledge and the reason
for the rule established by the legislature would therefore point to a holding
that a sewage disposal plant is an addition to the building or buildings, the
sewage from which is to be cared for by it.

If it were not for the buildings there would be no use for the disposal plant.
The only use of the disposal plant is as an adjunct to the buildings and for the
-purpose of rendering them more “sanitary and convenient. I am of the opinion
that the character of the disposal plant and the purpose for which it is to be used
are such that for the purposes of section 2343, G. C., it must be regarded as an
addition to the infirmary buildings, and that the county commissioners therefore
have the right under the state of facts set forth by you to employ an engineer
other than the county surveyor to supervise the construction of the sewage disposal
plant in question.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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165.

WARDEN OHIO PENITENTIARY—CANNOT MODIFY SENTENCE OF
TMPRISONMENT BY SUSPENSION.

Warden of the Ohio penitentiary has no authority to release prisoners after com-
mitment, except at expiration of sentence shown in commitment or under the laws
governing parole or pardon.

Corumsus, OHIo, March 25, 1915,

The Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :—Permit me to acknowledge receipt of your communication of
March 18th, which is as follows:

“By direction of the board I am enclosing herewith communications
from Mr. P. E. Thomas, warden of the Ohio penitentiary, together with
four other enclosures concerning the case of Frank McCue, No. 43437,
who is now serving an indeterminate sentence in the penitentiary for
burglary. The warden states that he has this day received a certificate
of suspension of sentence for this man from the trial judge, W. P. Barnum.

“Your opinion is requested as to the duty of the warden in this matter.”

With your communication you enclose several letters from Warden Thomas,
two statements of the trial judge relative to Frank McCue, No. 43437, certified copy
of the journal entry in the case of the State of Ohio v. Frank McCue et al, and
the prosecuting attorney’s statement concerning Frank McCue.

Permit me to call your attention to the provisions of section 13720 of the
General Code, which is as follows:

“A person sentenced to the penitentiary, or Ohio state reformatory,
unless the execution thereof is suspended, shall be conveyed to the peni-
tentiary or Ohio state reformatory by the sheriff of the county in which
the conviction was had, within five days after such sentence, and delivered
into the custody of the warden of the penitentiary, or superintendent of
the Ohio state reformatory, with a copy of such sentence there to be kept
until the term of his imprisonment expires or he is pardoned. If the
execution of such sentence is suspended, and the judgment be afterwards
affirmed, he shall be conveyed to the penitentiary or the Ohio state re-
formatory within five days after the court directs the execution of sentence;
provided, however, that the trial judge, or any judge of said court in said
subdivision may, in his discretion, and for good cause shown, extend the
time of such conveyance.” ‘

It will be seen from a reading of the section quoted above that when a person
sentenced to the penitentiary has been delivered into the custody of the warden
of the penitentiary with a copy of the sentence, he is to be kept there until the
term of his imprisonment expires or he is pardoned.

In the case of Lee v. State of Ohio, 32 O. S, 113, it was held that:

“Where a court, in passing sentence for a misdemeanor, has acted under
a misapprehension of the facts necessary and proper to be known in fixing
the amount of the penalty, it may, in the exercise of judicial discretion and
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in furtherance of justice, at the same term, and before the original sentence
has gone into operation or any action has been had upon it, revise and
increase or diminish such sentence within the limits authorized by law.”

At page 604, volume 7, Nisi Prius Reports, under the heading: “Anonymous—
Case of Habeas Corpus,” it was held that:

“A police judge after having sentenced a party, and such party
having entered upon his sentence, has no authority to then have such
party brought again before the court to impose a heavier sentence.”

Prisoners in the penitentiary are under the control of and subject to the
orders of your board acting through the warden, and an examination of the
statutes relating to the pardon and parole of prisoners fails to disclose any pro-
vision authorizing the warden to release the prisoner once lawfully committed
to his charge, except under the established law relating to paroles, or as provided
for in section 13720, quoted above, when a prisoner has completed the term of his
imprisonment or he is pardoned.

It is my opinion, therefore, that as IFrank McCue, No. 43437, has been lawfully
committed to the Ohio penitentiary, where he is now serving an indeterminate
sentence for burglary, the warden of the penitentiary is without authority to re-
lease him except under the provisions of law as referred to above. To hold other-
wise would be to substitute the judge who has attempted to modify the sentence
of imprisonment by suspension after it had been partly executed as the paroling
power in opposition to the law which provides that such power shall rest in the
board of administration.

While the question is not directly raised in your request, attention is also
called to the provisions of sections 13761 and 13762 of the General Code, which,
although not applicable to the particular case under consideration, provide for
the discharge of a prisoner by the warden when by virtue of the reversal of the
conviction the prisoner is either ordered discharged or granted a new trial.

The statement of the trial judge, the certified copy of the journal entry, and the
prosecuting attorney’s statement, submitted with your letter, are returned herewith
for the files of your department.

Respectfully,
Eowarp C. TURNER,
Attorney General
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166.

STATE BOARD OF HEALTH—WITHOUT AUTHORITY TO DEPRIVE
ELECTORS OF THE RIGHT OF REFERENDUM ON AN ORDINANCE.

The state board of health has no authority to deprive electors of the right of
referendumn on an ordinance.

Corumsus, Or10, March 25, 1915.

How. Frank B. WiLLts, Governor of Ohio, Columbus, Ohio.

My DEearR GOVERNOR :—Permit me to acknowledge receipt of your communication
with which you forward a letter addressed to you by Mr. James W. Jackson, secretary
of the citizens’ protective alliance, and W. A. Calhoun, chairman of the committee
on referendum petition, which is as follows:

“The city of East Liverpool is having a water fight against the chemical
filtration gang in exactly the same manner as that of the people of Zanes-
ville. We have before us a copy of the Sunday News of that city under
date of February 14th, publishing the letters of yourself- and that of the
secretary of the state board of health.

“To shorten this letter it will suffice to say that both situations are
practically the same. The city council here have passed an ordinance to
issue bonds for $375,000 for a chemical filtration plant when they well
knew that 95 per cent. of our electors are against that system. They also
have adopted and still have on the books a resolution for a natural filtra-
tion system, but the chemical gang got busy and won four councilmen over,
how, we do not know, but it occurred all in one day.

“We are getting out a referendum to confirm or reject the above named
ordinance. Are we not strictly within our rights when we have filed the
said referendum within the required thirty days?

“Can an order of the state board of health take away from the electors
the right of referendum as guaranteed by the constitution?”

Permit me to advise that in section 4227-2 of the General Code, as amended
in 104 Ohio Laws, page 239, it is provided, among other things, that:

“When a petition signed by ten per cent. of the electors of any
municipal corporation shall have been filed with the city auditor or village
clerk in such municipal corporation, within thirty days after any ordinance,
or other measure shall have been filed with the mayor, or passed by the
council of a village, ordering that such ordinance or measure be submitted
to the electors of such municipal corporation for their approval or rejection,
such city auditor or village clerk shall, after ten days, certify the petition
to the board of deputy supervisors of elections of the county wherein such
municipality is situated and said board shall cause to be submitted to the
electors of such municipal corporation for their approval or rejection,
such ordinance, or measure at the next succeeding regular or general elec-
tion, in any year, occurring subsequent to forty days after the filing of
such petition.”

In answer to the last question contained in the enclosed letter, namely:

“Can an order of the state board of health take away from the electors
the right of referendum as guaranteed by the constitution?”
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1 have to advise that the state board of health is not clothed with any authority
to deprive the citizens of their constitutional rights upon this or any other question.

You will recall talking with Mr. Price concerning the East Liverpool situa-
tion, and he informs me that there is now under consideration with the state
board of health the question of an extension of the time specified in the order of
the state board of health upon which all of the proceedings referred to in your
letter have been based, it appearing that the ordinance passed by the council of
East Liverpool does not contain a section setting out tHe reasons for emergency, and
it is sought to begin anew. Lo

The question of the validity of an emergency clause in ordinances is now
under consideration by the supreme court in the case of Shryock v. The City
of Zanesville.

Respectfully,
Epwarp C. TURNER,
Attorney General.

167.

COUNTY BOARD OF EDUCATION —ELIGIBILITY TO ELECTION OF
DISTRICT AND COUNTY SUPERINTENDENTS.

Corumsus, OHio, March 25, 1915.

Hon. Frank B. WiLLis, Governor of Ohio, Columbus, Ohio.

DEear SIrR:—I1 acknowledge the receipt of yours of March 13, 1915, in which
you enclose communication from Mr. J. R. Walton of Perrysville, Ohio, and upen
examination of the statutes 1 find that sections 4738, G. C, and 4739, G. C,
provide for the election of district superintendents and section 4744-5, G. C., pre-
scribes the qualifications essential to eligibility to election as such district super-
intendent, and further provides that the county hoard of education shall certify
to the superintendent of public instruction the qualifications of each county and
district superintendent.

I find, however, no statute imposing any duty upon the state superintendent
of public instruction relative to determining the eligibility of district superin-
tendents or to enforcing the statutory requirements therefor. It would, therefore,
follow that responsibility for the appointment and service of such superintendents
of one who is ineligible to election to such office, would not rest upon the state
superintendent of public instruction. It might be stated, however, that if the
ineligibility of one who is serving as such district superintendent could be sub-
stantiated, an action in quo warranto would lie.

Respectfully,
Eowarp C. TURNER,
Attorney General,
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168.

SCHOOL FUNDS—SALARIES OF COUNTY SUPERINTENDENT OF
SCHOOLS—DISTRICT SUPERINTENDENTS—SHOULD BE CHARGED
AGAINST APPORTIONMENT OF. THE STATE COMMON SCHOOL
FUND, COMMON SCHOOL FUND AND TUITION FUND OF DISTRICT.

The amounts retained by the county auditor under section 4744-3, G. C., for
the purpose of paying part of the salaries of the county superintendent of schools
and the district superintendents should be charged against the apportionment of
the state common school fund, the common school fund and against the tuition
fund of the district.

Corumsus, OHio, March 26, 1915.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
. GENTLEMEN :—Your letter of March 13, 1915, requests my opinion as follows:

“Section 4744-3, page 143 vol. 104 Ohio Laws, reads in part:

““The county auditor, when making his semi-annual apportionment
of the school funds to the various village and rural school districts, shall
retain the amounts necessary to.pay such portion of the salaries of the
county and district superintendents as may be certified by the .county
board * * *?

“Question. Should county auditors retain the amounts referred to in
this section from the tuition fund of the different districts, or from the
total amount due the districts before distribution is made?”

You have yourself quoted all of section 4744-3, as amended, that bears in any
way upon the question which you submit. Moreover, there are no provisions in the
act enacting section 4744-3, or in any of the other measures passed by the same
session of the general assembly and relating to schools, which shed any light
upon the question unless the re-enactment of section 7600, General Code, by the act
found in 104 O. L., 158, which was passed one day after the act enacting section
4744-3 was passed, may be regarded as material. That section provides for the
apportionment of school funds in the following language:

“* * % TFach school district within the county shall receive thirty
dollars for each teacher employed in such district, and the balance of such
funds shall be apportioned among the various school districts according
to the average daily attendance of pupils in the schools of such districts.
1f an enumeration of the youth of any district has not been taken and re-
turned for any year and the average daily attendance of such district has
not been certified to the county auditor such district shall not he entitled
to receive any portion of that fund. The local school tax collected from
the several districts shall be paid to the districts from which it was collected.
Money received from the state on account of interest on the common school
fund shall be apportioned to the school districts and parts of districts
within the territory designated by the auditor of state as entitled thereto
on the basis of thirty dollars for each teacher employed and the balance
according to the average daily attendance. All other money in the county
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treasury for the support of common schools and not otherwise appropriated
by law, shall be apportioned annually in the same manner as the state
common school fund.”

As used in this section the word “apportionment” applies only to the division,
among the school districts, of the state common school fund and other miscel-
laneous moneys to be distributed. In speaking of the local levies the word “paid”
is used. This distinction in turn conforms to an obvious distinction in fact.
It is not proper to speak of the distribution of local school taxes to the levying
district as an “apportionment” because such moneys belong to the district, in the
first instance, so that the word “payment” is much more appropriately used as
descriptive of what takes place.

On the other hand, sections 7601 and 7603, General Code, which were not
amended in 1914, provide that immediately after the apportionment referred to in
section 7600 is made, a certificate thereof shall be furnished to each school treasurer
and on the basis of the certificate the order for the amount due the district shall
be based. In the sense in which the word “apportionment” is used in these two
sections, it undoubtedly includes the moneys received from local levies. This makes
the question suggested by the language of section 7600 a difficult one. It is not the
precise question which you present, but a different one which may be phrased as
follows:

Is the amount retained under section 4744-3 of the General Code to be withheld
from any local school levies, or is it to be limited to the school moneys which
are, in the exact sense, “apportioned ?”

In this connection I observe that section 4744-3, General Code, does not state
from what moneys the amounts necessary to pay the several districts the proportion
of supervision salaries are to be retained. It is only an inference that would
suggest a conclusion that such amounts are to be retained from the school funds
subject to apportionment, from the school funds subject to distribution or even
from any school funds. So long as something must be supplied in the section
in order to give it any force and effect whatever, I think we should supply that
provision which would most appropriately carry into effect the legislative intent.
1 do not think it could have been the legislative intent that the moneys should be
retained, for example, from contingent levies or building levies whether it is to
be retained from any local levies or not. On the othe hand I do not think
that the legislature intended to limit the retention to the proceeds of the common
school fund because in many supervision districts such proceeds would not be suf-
ficient to pay the necessary amount. On the whole the only intelligible and work-
able meaning that can be given to the section is that which can be arrived at by
holding that the retention is to be frotn the state common school fund and from
the local tuition levy. Section 7603, General Code, provides as follows:

“The certificate of apportionment furnished by the county auditor to the
treasurer and clerk of each school district must exhibit the amount of money
received by each district from the state, the amount received from any
special tax levy made for a particular purpose, and the amount received
from local taxation of a general nature. The amount received from the
state common school fund and the common school fund shall be desig-
nated the ‘tuition’ fund and be appropriated only for the payment of super-
intendents and teachers. Funds received from special levies must be
designated in accordance with the purpose for which the special levy was
made and be paid out only for such purposes, except that, when a balance
remains in such fund after all expenses incident to the purpose for which



316 A ANNTUAL REPORT

it was raised have been paid, such balance will become a part of the
contingent fund and the board of education shall make such transfer by
resolution. "IFFunds received from the local levy for general purposes must
be designated so as to correspond to the particular purpose for which the
levy was made. Moneys coming from sources not enumerated herein shall
be placed in the contingent fund.”

As this section necessarily implies, the salary of the superinteﬁdent is charge-
able as an expense of tuition. Accordingly it is chargeable primarily to the moneys
received from the state, and if that is ot sufficient, to the local levy for tuition
purposes. The distribution should be made upon that basis.

Respectfully,
Epwarp C. TURNER,
- Attorney General.

169.

APPROVAL OF AMENDATORY ORDER MADE BY STATE BOARD OF
HEALTH, PROVIDING FOR INSTALLATION OF WATER PURIFICA-
TION PLANT, EAST LIVERPOOL, OHIO.

Corumsus, Ouro, March 26, 1915.

Hown. Frank B. WriLLis, Governor of Ohio, Columbus, Ohio.

My DErArR GovERNOR:—Attached hereto please find an order of the Ohio state
board of health adopted at the meeting held on March 24, 1915, and which is as
follows: -

“Be it ordered by the state board of health of the state of Ohio that
the city of East Liverpool shall within eighteen months from the date upon
which this order is approved by the governor and the attorney general of
the state of Ohio, install and have in operation a water purification plant
satisfactory to the state board of health; and shall within six months from
the date of said approval award contracts for said improvement.”

This order amends a previous order issued on the 26th day of June, 1913, pro-
viding for the installation of a water purification plant by the city of East Liverpool
prior to January 1, 1915.

T have examined the provisions of the order and approve the same under the
provisions of section 1254 of the General Code, which provides for the approval
of the order by the governor and the attorney general before the same shall be
effective.

Respectfully,
Eowarp C. TURNER,
Attorney General.
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170.

COLLATERAL INHERITANCE TAX—DOES NOT APPLY TO TRANSFER
OF SHARES OF STOCK IN OHIO CORPORATION, BELONGING TO
ESTATE OF DECEASED RESIDENT OF ANOTHER STATE.

The Ohio collateral inheritance tax law is not applicable to the transfer of
shares of stock in an Ohio corporation belonging to the estate of a deceased resident
of Massachuseits.

Corunsrs, Omto, March 26, 1915.
Hon. A. V. Doxaney Auditor of State, Columbus, Ohio. )
Dear Sir:—I acknowledge receipt of your letter of March 17th, requesting my
opinion upon the following question:

“If a deceased resident of Massachusetts at his death leaves shares of
stock in an Ohio company, would this come under the provisions of the
collateral inheritance act, and where must the tax be paid?”

Section 5331, General Code, as amended 103 O. L., 463, imposes a collateral
inheritance tax on the privilege of succeeding by the laws of descent and dis-
tribution, or by will or deed of gift, intended to take effect in possession or
enjoyment after the death of the grantor, to “all property within the jurisdiction
of this state, and any interests therein, whether belonging to inhabitants of this
state or not, and whether tangible or intangible.”

I am of the opinion that shares of stock in an Ohio company, belonging to
the estate of a deceased resident of Massachusetts; do not constitute property
“within the jurisdiction of this state” within the meaning of the statute cited.

The means of collecting the tax provided by the related sections are inappro-
priate to such a case, the shares themselves considered as taxable property do not
have a situs in Ohio, and the privilege of inheriting them, which constitutes the
real subject of taxation under the Ohio statute, is one which exists under, and is
primarily at least protected by, the laws of Massachusetts.

For all of the above reasons, I am of the opinion that if the deceased is a
resident of Massachusetts, and at his death leaves shares of stock in an Ohio
company, the succession to or transfer of such shares to the personal representatives
or legatees of the decedent would not be subject to the collateral inheritance tax
of this state.

Respectfully,
Eopwarp C. TURNER,
Attorney General.
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171.

LIEN FOR ALL TAXES ON REAL PROPERTY ATTACHES THERETO
ON DAY PRECEDING SECOND MONDAY OF APRIL OF EACH YEAR
—TAXES WHICH BECOME LIEN UPON REAL PROPERTY AFTER
DATE OF TRANSFER AND RECORD OF DEED MAY BE REFUNDED
WHEN GRANTOR HAS PAID THE TAXES.

Taxes which cannot under the law become a lien upon real property until after
the date of the transfer and record of a deed of conveyance of the same and which
are thereafter erroncously charged against the grantor in such deed and by him
paid, may be refunded.

The lien of the state for all taxes on real property attaches thereto on the day
preceding the second Monday of April of each year.

CorLumMBus, OHI0, March 26, 1915.

Hown. CHARLEs E. BALLARD, Prosecuting Attorney, Springfield, Ohio.
DEear Sir:—In yours under date of March 19, 1915, you submit for opinion the
following:

“One J. C. Keller, by a general warranty deed, dated, delivered and
recorded on February 25, 1914, conveyed to the board of commissioners of
Clark county, Ohio, certain real estate. Taxes were returned as levied
against said real estate on the auditor’s and treasurer’s duplicates, due in
December, 1914, and June, 1915, in the sum of $50.00. In December, 1914,
without any objection or protest, the said J. C. Keller paid said taxes. He
now asks that the county. return to him the said sum of $50.00, claiming
that the lien did not attach until the day preceding the second Monday
of April, 1915, and the real estate conveyed being the property of Clark
county, Ohio, was not taxable for the year 1914,

“Should the county refund him the $50.00 paid?”

Since the repeal of section 5547, G. C,, (103 O. L., 803) and the enactment of
the Warnes law, the time within which real estate is required to be returned for
taxation is involved in much uncertainty. It is provided, however, by section
5624-3, G. C, (103 O. L., 798) that on or before the first Monday of February,
1914, the county auditor should deliver te the district assessor abstract books
necessary to the appraisement of real estate for taxation.

By section 5624-11, G. C. (103 O. L, 801) it is provided that the district
assessor shall transmit to the tax commission of Ohio, on or before the first
Monday of July, an abstract of the real and personal property of each taxing
district in the county, and by section 5624-12, G. C. (103 O. L., 801) the commis-
sion is given until August first to ascertain the correctness of the same and to
order an increase or decrease thereof. From this it appears that the valuation of
the real estate referred to by you could not have been completed earlier than July,
1914, for the taxes to be collected thereon in December, 1914, and June, 1915.

No statutory provision will be found fixing any particular day or date as of
which the value of real estate is required to be assessed for taxation.

Section 5671, G. C., provides as follows:

“The lien of the state for taxes levied for all purposes, in each year, A
shall attach to all real property subject to such taxes on the day preceding
the second Monday of April, annually, and continue until such taxes, with
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any penalties accruing thereon, are paid. All personal property subject
to taxation shall be liable to be seized and sold for taxes. The personal
property of a deceased person shall be liable, in the hands of an executor
or administrator, for any tax due on it from the testator or intestate.”

By the plain terms of this statute, all taxes lawfully assessed against the
real estate conveyed to the commissioners which were to become due and payable
in December, 1914, and June, 1915, became a lien thereon on the day preceding
the second Monday of April, 1914, subsequent to the date of the conveyance
and transfer of the same 1 am unaware of any provision of law by authority
of which it might be said that this real estate was in any way liable for taxes
for the year 1914-1915, prior to the date on which the lien by the provisions of the
state attached, or from which any personal obligation of the owner of such real
estate would arise prior to that date. The taxes for the year 1914, if that be true,
‘ctould not then be in any sense a claim against said real estate prior to the second
Monday of April of that year.

That the taxes for that year could have been lawfully charged against the
grantor of the real estate referred to by you at the time the lien therefor attached,
is precluded by section 2573, G. C., so much of which as is pertinent here being
as follows:

“On application and presentation of title, with the affidavits required
by law, or the proper order of a court, the county auditor shall transfer
any land or town lot or part thereof charged with taxes on the tax list
from the name in which it stands into the name of the owner, when
rendered necessary by a conveyance, partition, devise, descent or other-
wise. * * %

So that on the 25th day of February, 1914, the auditor was specifically charged
by law with the duty of transferring upon the tax list of the county this real
estate to the name of the graatee in this case, to wit: the commissioners, and
this, as stated by you, was accordingly done. No taxes for the year 1914 could
thereafter have been charged upon the real estate so transferred against the
grantor except through error without further conveyance and transfer. If such
taxes were so erroneously charged against the grantor for the year 1914, and the
same by him paid, the provisions of section 2589, G. C., hereinafter set forth,
would apply.

Section 2589, G. C., provides:

“After having delivered the duplicate to the county treasurer for col-
lection, if the auditor is satisfied that any tax or assessment thereon or any
part thereof has been erroneously charged, he may give the person so
charged a certificate to that effect to be presented to the treasurer, who
shall deduct the amount from such tax or assessment. If at any time
the auditor discovers that erroneous taxes or assessments have been
charged and collected in previous years, he shall call the attention of the

- county commissioners thereto at a regular or special session of the board.
If the commissioners find that taxes or assessments have been so erroneously
charged and collected, they shall order the auditor to draw his warrant on
the county treasurer in favor of the person paying them for the full
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amount of the taxes or assessments so erroneously charged and collected.
The county treasurer shall pay such warrant from any surplus or unexpended
funds in the county treasury.”

It may be further suggested that by the provisions of section 5624-17, G. C,,
as amended in 103 O. L., 802, the duty of certifying to the auditor all clerical
errors in the tax list discovered by him is imposed upon the district assessor
and the auditor is thereby required to enter corrections of the same upon the tax
list and duplicate.

I am therefore of opinion that no lien for taxes for the year 1914, attached
to the real estate in question prior to the second Monday of April and that if the
grantor in the conveyance of date of February 25, 1914, paid taxes for that year, he
is entitled to a refunder of such payment.

Respectiully,
Epwarp C. TURNER,
Attorney General.

172.

STATE LIBRARIAN—REQUIRED TO GIVE ONE BOND COVERING FULL
AMOUNT—MAY NOT BE DIVIDED.

Bond of State Librarian to be one bond in the sumn of ten thousand dollars.
CoLumius, Omro, March 27, 1915,

Board of Library Commissioners, State Library, Columbus, Ohio.
GENTLEMEN :—1 am just in receipt of a letter from C. B. Galbreath, who is to
assume the duties of state librarian on April 1st, which letter is as follows:

“l have been elected by the board of library commissioners to the
office of state librarian. Before entering upon the discharge of the duties
of this office, I am required, under section 790, of. the General Code, to
give bond in the sum of $10,000.00, ‘with two or more sureties approved
by the board of library commissioners.,” [ wish to know if I may, under
this section, give two bonds of $5,000.00 each, if said bonds are approved
by the board of library commissioners. I expect to assume the duties of
the office April 1st.”

As the question of the approval of this bond rests with your board, the opin-
ion is addressed to you, and a copy of the same furnished to Mr. Galbreath for
his information. ’ -

Section 790 of the General Cede, as amended on page 531 of 103 laws of Ohio,
is as follows:

“Before entering upon the discharge of the duties of his office, the
librarian and each assistant shall give bond to the state, the former in the
sum of ten thousand dollars, and the latter in the sum of one thousand
dollars, with two or more sureties approved by the board of library com-
missioners, conditioned for the faithful discharge of the duties of his

]
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office. Such bond, with the approval of the board and the oath of
office indorsed thereon, shall be deposited with the secretary of state
and kept in his office.”

It is my opinion that in enacting section 790 of the General Code, as amended,
the legislature intended that one bond for ten thousand dollars with two or more
sureties should be given, and it would therefore not be in accordance with law to
accept two bonds of five thousand dollars each, as suggested by Mr. Galbreath
in his letter.

I have to advise you, therefore, that unless the bond of the librarian subnitted
to you for your approval is in the sum of ten thousand dollars and contains the
names of at least two sureties, if a personal bond, or a surety company under
section 9573 of the General Code, the same should not be approved by you.

' Respectfully,
Epwarp C. TURNER,
Attorney General.

173.

DETENTION HOMES OF JUVENILE COURTS NOT REQUIRED TO BE
CERTIFIED BY BOARD OF STATE CHARITIES:.

Detention homes of juvenile courts are not vequired to be certified under
section 1352-1, G. C.

CorLunres, Onro, March 27, 1915,

Board of State Charities, Columbus, Ohio.
GENTLEMEN :—Permit me to acknowledge receipt of your letter of March

25th, which is as follows:

“In attempting to apply the provisions of section 1352-1 of the General
Code, the question has arisen as to whether detention homes established
in accordance with section 1670 comes under the class of institutions re-
quired to be certified by the board of state charities.

There seems to be no doubt that such places will be included under
the general terms used in section 1352, but there is a difference of opinion
among members of our board as to whether they come within the scope
of the terms used in section 1352-1. .

We desire your advice as to whether the juvenile court detention
homes shall be considered as institutions to be certified.”

There is no question but that the provisions of section 1352 of the General
Code, as amended on page 865 of 103 laws of Ohio, include detention homes.
Section 1352-1 of the General Code (103 O. L., 85) is as follows:

“Such board shall annually pass upon the fitness of every benevolent
or correctional institution, corporation or association, public, semi-public
or private as receives or desires to receive and care for children, or places
children in private homes. Annually at such times as the board shall
direct, each such institution, corporation or association, shall make a report,

11—A, G,
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showing its condition, management and competency, adequately to care for
such children as are, or may be committed to it or admitted therein, the
system of visitation employed for children placed in private homes, and
such other facts as the board requires. . When the board is satisfied as
to the care given such children, and that the requirements of the statutes
covering the management of such institutions are being complied with,
it shall issue to the association a certificate to that effect, which shall
continue in force for one year, unless sooner revoked by the board. No
children shall be committed by the juvenile court to an association or
institution which has not such certificate unrevoked and received within
fifteen months next preceding the commitment. A list of such certified
institutions shall be sent by the board of state charities, at least annually,
to all courts acting as juvenile courts and to all associations and institu-
tions so approved. Any person who receives children or recetves or so-
licits money on behalf of such an institution, corporation or association, not
so certified, or whose certificate has been revoked, shall be guilty of a
misdemeanor, and fined not less than $5.00 nor more than $500.00.”

The provisions of the section quoted above relate to benevolent or correctional
institutions, corporations and associations, public, semi-public or private that receive,
or desire to receive and care for children or which place children in private homes,

Upon the information obtained by investigation as to the fitness of institutions
enumerated in the section to care for children, the board bases its action in issuing
the certificate referred to in the section. Upon issuing the certificate, or at least
annually, it is provided that a certified list of the institutions shall be sent to all
courts acting as juvenile courts and to all associations, corporations and insti-
tutions so approved. The detention home provided for under the provisions of
section 1670 is to all intents and purposes a part of and under the control of the
juvenile court. It is a place for the temporary detention only of children under
the age of eighteen years who may be placed there for one reason or another,
and in my opinion it is not one of the institutions referred to in section 1352-1,
quoted above, and does not require certification as the other institutions enumer-
ated in the section.

Respectfully,
Epwarp C. TURNER,
Attorney General.

174.

BOARD OF ADMINISTRATION—WITHOUT AUTHORITY TO MODIFY
SENTENCE OF SOLITARY CONFINEMENT.

Board of administration without power to modify sentence of prisoner insofar
as solitary confinement provision is concerned, except in case of illness. Power
to modify rests with governor.

Corumsus, Onrto, March 27, 1915.
Tuae OHio Boarp oF ApMINISTRATION, Columbus, Ohio.

GENTLEMEN :—Permit me to acknowledge receipt of your request for an oplmon
under date of March 24, 1915, which is as follows:
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“I am directed to acknowledge receipt of your opinion under date of
March 5th, concerning one Aleck Kish, No. 43394, Ohio penitentiary, the
closing paragraph of which reads as follows:

“‘l am of the opinion, therefore, that as the sentence inflicted by
the court in the case under consideration was legal that there is no dis-
cretion lodged in the warden of the Ohio penitentiary to disregard its
provisions, and that it should be carried into full effect until such times
as it may be modifed by competent authority.”

“The board respectfully requests vour further opinion as to whether
or not the board of administration is a ‘competent authority’ with power

° to modify the conditions of the sentence referred to in said opinion.”

An examination of the laws governing this question discloses the fact that
prior to May 1, 1884, there was ‘on the statute books, and known as “paragraph
3 of section 7427 of the Revised Statutes” a provision relative to the modification
of a sentence of solitary confinement. Paragraph 3 of section 7427 is as follows:

“If a prisoner is sentenced to solitary confinement, the sentence shall
be executed, subject to the right of the board to modify it so far as may
be necessary to prevent any serious injury to health; and no unnecessary
labor shall be required of any convict on Sunday.”

Under date of March 24, 1884, there was passed an act “‘relating to the im-
prisonment of convicts in the Ohio penitentiary, and the employment, government
and release of such convicts by the board of managers,” which went into effect
on May 1, 1884, and repealed section 7427 of the Revised Statutes, quoted above.
The act referred to took from the board of managers of the Ohio penitentiary
the authority previously had to modify a sentence insofar as the provision of
solitary confinement when imposed would be any serious injury to the health of
the prisoner.

Section 7427 of the Revised Statutes was considered in a case of the State
of Ohio ex rel. Attorney-General v. Peters. reported at page 629 of volume 43,
Ohio state reports, on the ground that the act was unconstitutional as contravening
the provisions of section 11 of article 3 of the constitution of Ohio, which vests
in the governor the exclusive right to grant repricves, commutations and pardons
for all crimes except treason and impeachment, and for the further reason that
because the act and this regulation was in conflict with section 1 of article 4 of
the constitution as being the exercise of a judicial power. The court, at page
647, speaking through Johnson, J., say:

“Revised Statutes, section 0799, authorizes and requires the court in
sentencing a prisoner to declare for what period he shall be kept at hard
labor, and for what in solitary confinement without labor, and in all
cases of conviction the defendant shall pay the cost of prosecution. The
trial, verdict and sentence provided by law are judicial functions, and
yet no one doubts the power of the legislature as the representative
of the state to mitigate the penalty by abolishing hard labor
or solitary confinement, and substituting therefor a less severe form of
executing the sentence. The manner in which the discipline of the prison
shall be enforced must necessarily be left to the board of managers under
appropriate legislation. * % #”

The question before the court was as to the right of the board of managers
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of the Ohio penitentiary to establish and promulgate rules and regulations for
the parole of prisoners under sentence other than for murder in the first or second
degrees, etc.

Section 2169 of the General Code. as amended on page 474, of volume 103
laws of Ohio, is as follows:

“The Ohio board of administration shall establish rules and regula-
tions by which a prisoner under sentence other than for treason, or murder
in the first or second degree, having served the minimum term provided
by law for the crime of which he was convicted and who had not pre-
viously been convicted of felony or served a term in a penal institution, or
prisoner under sentence for murder in the second degree having served
under such sentence ten full years, may be allowed to go upon parole out-
side of the building and enclosure of the penitentiary. Full power to
enforce such rules and regulations is hereby conferred upon the board,
but the concurrence of every member shall be necessary for the parole of
a prisoner. The board may designate geographical limits, within and with-
out the state, to which a paroled prisoner may be confined, or may at any
time enlarge or reduce such limits, by unanimous vote.”

Section 2202 of the General Code provides as follows:

“One or more apartments in the penitentiary shall be prepared for an
infirmary. When the attending physician considers a convict so ill as to
require removal from work or solitary confinement, he shall be placed in
such infirmary until the physician reports to the warden that he is in a
proper condition to be removed. The warden shall then order him back
to his former labor or cell”

It will be seen from a reading of section 2202 that provision is made for the
removal from solitary confinement of a prisoner who is, in the opinion of the
physician, too ill to undergo such confinement and there is no other provision of
law governing the incarceration of prisoners in the penitentiary which authorizes
the board to modify the sentence as to solitary confinement.

It is my opinion, therefore, upon consideration of the questions involved in
this case, that the Ohio board of administration is without authority to modify
the sentence of Aleck Kish, except temporarily, as might be made necessary on
account of illness, and which is provided for in section 2202 of the General Code.
In fact, the provisions of section 2202 are mandatory as to the return of a prisoner
to his cell after the disability has been removed, and in the absence of legislation
there is no discretion lodged in the warden of the penitentiary as to the execution
of the sentence until such a time as it might be modified by competent authority
as heretofore stated, which authority would rest in the governor of the state.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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175.
ATHENS ARMORY—CONTRACT APPROVED

Contract and contract bond for construction of Athens armory is regular in
form, subject to insertion of satisfactory surcty on the bond.

CoLumsus, Onro, March 27, 1915,

HoxoraBLe Byrox L. Barcar, Secretary Ohio State Armory Board, Columbus, O....

DEear Sir:—I have examined the form of contract and the contract bond sub-
mitted by you with your letter of March 25th, relative to the Athens armory, and
1 find said contract and the bond regular, with the exception that sureties on the
bond are not named. The form of contract and the bond are approved, it being
assumed, of course, that the same will not go into effect until your board is entirely
satisfied as to the sureties on the bond.

Respectfully,
Epwarp C. TURNER,
Attorney General.

176.

INTOXICATING LIQUORS—PERSON COMBINING WINE ORIGINALLY
PRODUCED FROM RAW MATERIAL BY ANOTHER WITH WINE
PRODUCED BY HIMSELF NOT UNDER LIQUOR LICENSE LAW
EXEMPTION.

A person who combines wine originally produced from the raw material by
another with that so produced by himself is not as to the sale of the former within
the exemption of section 6065, G. C., of the manufacture of intoxicating liquors from
the raw material.

Corumsus, OnI0, March 27, 1915,

The State Liguor Licensing Board, Columbus, Ohio.
GENTLEMEN :(—In -your letter of March 24, 1915, you request my opinion as
follows:

“Will you please advise this board whether the provisions of section
6065, G. C, exempt a manufacturer of wine who combines his own product
with the wines of other manufacturers and sells the mixture in quantities
of one gallon or more.”

Section 6065, G. C., as amended in 103 O. L., 241, is as follows:

“The phrase ‘trafficking in intoxicating liguor,’ as used in this chapter
and in the penal statutes of this state, means the buying or procuring and
selling of intoxicating liquor otherwise than upon a prescription issued in
good faith by a reputable physician in active practice, or for exclusively
known mechanical, pharmaceutical or sacramental purposes. Such phrase
does not include the manufacture of intoxicating liquors from the raw
material, and the sale thereof by the manufacturer thereof in quantities
of one gallon or more at one time at the manufactory or the sale thereof
in said quantities from the wagon or other vehicle of the manufacturer to
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the holder of a liquor license or in said quantities to individual consumers
where said liquors are delivered to the homes of said individual con-
sumers in territory wherein the sale of intoxicating liquors is not pro-
hibited by law.”

From the first sentence of the above quoted section, it will be observed that
“trafficking in intoxicating liquor” primarily means any buying or procuring and
selling of any intoxicating liquor, as defined in section 6064, G. C. To this general
statement it will be noted there are certain exceptions specifically defined in the
further provisions of section 6065, G. C., as above quoted.

For the purpose of answering your question, it will be assumed that the
wine referred to by you is intoxicating liquor within the definition of that term
above referred to. It would not be practicable for a person to obtain “the wines
of other manufacturers” in such manner as not to come clearly within the
meaning of the term “buying” or “procuring.” That is, a person would be unable
to obtain wine manufactured by another without either buying or procuring the

~same. The sale of wine of other manufacturers so bought or procured would then

be beyond question a transaction clearly within the primary meaning of the term
“trafficking in intoxicating liquor.” This your statement seems to presuppose, and
your question is: Does such transaction come within the exceptions of section
6065, G. C.?

No reference being made thereto, it is also assumed that such sales were not
made “upon a prescription issued in good faith by a reputable physician in active
practice, or for exclusively known mechanical, pharmaceutical or sacramental
purposes,” and that this exception does not apply to your inquiry.

Your question then may be put in the form following: Does a person who
buys or procures wine manufactured by another, by the mere process of blending
therewith, before sale, a quantity of wine of his own manufacture, become the
manufacturer of the wine so bought or procured by him, or of the whole of
such blended wine, within the meaning of the exception as to manufacturers in
section 6065, G. C, above quoted?

It will be noted that the exemption of manufacturers under section 6065, G. C,,
is specifically confined to manufacturers of intoxicating liquors from the raw
material,

Raw material is a relative term of varied significance, dependent upon the
subject-matter in relation to which it is used and its meaning cannot be determined
in a particular case by the application of any hard and fast general rule. In
its present application, in view of the purpose and policy of the license law, it
seems clear that the phrase “raw material” is intended to include only those
materials, such as grains and fruits as are ordinarily used in the production of
intoxicating liquors in the first instance. That is to say, “the manufacture of in-
toxicating liquors from the raw material” in contemplation of section 6065, G.
C., includes only the original production of intoxicating liquors from grains,
fruits and like materials, and the mere pouring of quantities of wine which had
theretofore been originally produced by another from the raw material, as that
phrase is above construed, with wine so produced by himself, would not bring
a person within the meaning of the exemption of the manufacture of intoxicating
liquors from the raw material of that section with respect to that portion of
such wine originally produced by another.

Therefore, with respect to so much of such blended wine as was originally
produced by another, my answer to vour interrogatory must be in the negative.

Respectfully,
Epwarp C. TURNER,
Attorney General.
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177.

OFFICES INCOMPATIBLE—MEMBER OF GENERAL ASSEMBLY OF
OHIO AND CLERK OF THE VILLAGE BOARD OF EDUCATION.

A member of the Ohio general assembly cannot serve as a clerk of the village
board of education of which he is a member and receive a salary as such clerk.

CoLumBus, Oglo, March 27, 1915,

Hox~. Rupert R. BeerHaM, Member of House of Representatives, Columbus, Ohio.
DEear Sir:—1 have your letter of March 15th, requesting my opinion as follows:

“Is it lawful for a member of the Ohio general assembly to serve as
clerk of the village board of education of which he is a member, and re- -
ceive a salary as such clerk?”

Article II, section 4 of the constitution of Ohio provides:

“No person holding office under the authority of the United States,

or any lucrative office under the authority of this state, shall be eligible to,

* or have a seat in, the general assembly; but this provision shall not extend

to township officers, justices of the peace, notaries public, or officers of the
militia.” :

The office of member of the board of education of a village district is not a
lucrative office under the authority of the state and does not come within the
exceptions provided in the above section of the constitution. A member of a board
of education of a village district may, therefore, hold said office if he is able to
perform its duties while holding a seat in the general assembly.

The authority of a village board of education to elect a member of said board
as clerk of said board, is found in section 4747, G. C., as amended in 104 O. L,
139, which provides in part as follows:

“The board of education of each city, village and rural school district
shall organize on the first Monday of January after the election of members
of such board. One member of the board shall be elected president, one as
vice-president and a person who may or may not be a member of the board
shall be elected clerk. The president and vice-president shall serve for
a term of one vear and the clerk for a term not to exceed two years.”

Section 4774, G. C., provides:

“Before entering upon the duties of his office, the clerk of each board
of education shall execute a bond, in an amount and with surety to be
approved by the board, payable to the state, conditioned for the faithful
performance of all the official duties required of him. Such bond must be
deposited with the president of the board, and a copy thereof, certified by
him, shall be filed with the county auditor.”

Section 4781, G. C., provides:

“The board of education of each school district shall fix the com-
pensation of its clerk and treasurer, which shall be paid from the con-
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tingent fund of the district. If they are paid annually, the order for the
payment of their salaries shall not be drawn until they present to the board
of education a certificate from the county auditor stating that all reports
required by law have been filed in his office. If the clerk and treasurer are
paid semi-annually, quarterly, or monthly, the last payment of their salaries
previous to August thirty-first, must not be made until all reports required
by law have been filed with the county auditor and his certificate presented
to the board of education as required herein.”

Under the above provisions of the statute, the office of clerk of a village board
of education is a lucrative office under the authority of this state and, replying
to your question, I am of the opinion that a member of the Ohio general assembly
cannot serve as clerk of the village board of education of which he is a member
and receive a salary as such clerk.

Respectfully,
Epwarp C. TURNER,
Attorney General.

178. )

BOARD OF EDUCATION—AUTHORITY TO BORROW MONEY TO MEET
UNPAID INSTALLMENTS.OF TEACHERS’ SALARIES—BOND ISSUE
—LIMITATION FOR THIS AND LIKE PURPOSES.

A board of education may borrow wmoney under section 5656, G. C., for the
purpose of paying unpaid installinents of teachers’ salaries.

Bonds may not be issued under this section, however, unless within the limi-
tations of the law interest and sinking fund levies sufficient to retire them may
be made during the years for which they are to run. Such interest and sinking
fund levies being preferred to current levies by the act found i 104 O. L., 12, the
board should anticipate its needs for current purposes and its needs for interest
and sinking fund purposes and so apportion its indebtedness as not to impair its
future revenues for either purpose.

.

_CorLumsus, Onio, March 27, 1915.

Hox. Perry Smitu, Prosecuting Attorney, Zanesville, Ohio,
Dear Sir:—I hasten, in compliance with your request, to answer your letter
of March 23rd, requesting my advice upon the following question:

“The board of education of Roseville school district are now in debt
$2,600.00. They have not paid their teachers for the month of January
and February, and they owe their teachers about $1,500.00. Is there any
law or provision of the statute by which they can pay their teachers their
salary. :

“Their levy for school purposes is 15.06 mills on the dollar of all tax-
able property.”

I assume that the indebtedness of which you speak consists of unpaid salari€s
of teachers. The board of education may, by virtue of section 5661, General
Code, contract with its teachers without the presence of money in the treasury
sufficient to discharge such contracts on its part. Therefore, the unpaid teachers’
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salaries constitute a valid indebtedness of the district. Such indebtedness may
be funded by the issuance of notes or bonds under favor of section 5656, General
Code, and related sections, to which I refer you, when the’ conditions therein
referred to exist. )

Inasmuch as you state that the levy for school purposes is 15.06 mills on the
dollar (by which I presume you mean that the total levy in the district amounts
to this number of mills), it is obvious that the inability of the school district to
" pay its obligations results from “its limits of taxation,” within the meaning of
section 5656, General Code.

If bonds are issued article 12, section 11 of the constitution requires that pro-
vision be made for the levy and collection of a sufficient amount annually to pay
the interest thereon and to provide a sinking fund to retire them at maturity.
The only question which arises under the facts stated by you grows out of the
possible difficulty which the board will encounter in making such tax levies.

In Rdbe v. Board of Education, 8 O. S., 403, it was held that a board of
education is without power to issue bonds when it can not reasonably anticipate
the possibility of making the tax levies necessary to retire the same; and the
principle of this decision becomes even more important under article 12, section
11 of the constitution, above referred to.

However, since Rabe v. Board of Education, supra, was decided the general
assembly has so amended the Smith one per cent law as to require that all interest
and sinking fund levies shall be placed upon the tax duplicate before, and in
preference to, levies for current expenses (104 O. L. 12).

It seems that under the law as it now stands it is possible for a board of
education to incur a bonded indebtedness, so long as the sinking fund levies them-
selves on account of such bonded indebtedness, together with other sinking fund
levies applicable in the taxing district, do not exhaust the levying power under
the Smith law. The result of such a practice, however, would be in an extreme
case to deprive the taxing authorities of the means of raising revenue for current
expenses. ’

Therefore, when bonds of any kind are being issued the indebtedness thereby
created should be spread over a sufficient number of years to bring the necessary
sinking fund and interest levies within reasonable bounds, and so as not to impair,
beyond the mecessities of the case, the revenues for the anticipated current needs
of the taxing district.

Of course, article 12, section 11, does not apply to notes such as may be
issued instead of bonds under section 5656, General Code. There is little dis-
tinction, however, in practice between the issuance of notes and the issuance of
bonds; for unless the district can provide by taxation sufficient money to pay the
notes when they are due, they will ultimately have to be converted into bonds
under the restrictions which I have laid down.

The questions which I have suggested are after all practical ones. So far as
the power of the board of education to borrow the money inquired about is con-
cerned, I am of the opinion, as above stated, that the authority exists and may
be exercised within the limits which I have defined.

The provisions of the law relative to state aid to weak school districts would
seem to afford at least partial relief in cases of this sort. You do not, however,
state facts which show whether or not the school district in question is qualified
to receive any such aid.

Respectfully,
Eopwarp C. TURNER,
Attorney General.
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179.

TAXATION—SCHOOL LEVIES—SECTIONS 7592, 7751, G. C.,, LIMITED BY
SMITH LAW—STATE AID TO WEAK SCHOOL DISTRICTS—APPLI-
CATION UNDER SMITH LAW.

Section 7592, G. C., is no longer in force and no levy outside. the five mill
limitation of the Smith law can -be made thereunder.

Section 7751, G. C., cannot be so interpreted as to permit a levy thereunder
outside of the five mill limitation of the Smith law.

The opinion of the attorney general to the auditor of state under date of
February 26, 1912, relative to the application of the law for state aid to weak
school districts concurred in, but limited to its application to the said law as it
then existed.

Opinion of the attorney general to the auditor of state relative to the joint
operation of the law for state aid to weak school districts and the Smith one
per cent law, found in Vol. 1, annual report of attorney general, 1912, p. 89, modi-
fied 1b, p. 108, concurred in and followed, subject to the qualification that o board
of education which has submitted a budget estimate requiring the levy of taxes
to the full extent of any absolute limitation of .the Smith law, such as five mill
limitation of section 5649-3a, G. C., should not be held to have disqualified the
district to receive state aid, if such amount is insufficient to operate the schools
in accordance with the provisions of the state aid low.

CorumMsus, OHnlo, March 27, 1915.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I acknowledge receipt of your letter of February 27th, request-
ing my opinion upon the following questions:

“Question 1: In a district in which the total levy is seven mills, two
mills being under section 7592, G. C, must the tuition fund receive three-
fourths of the seven mills before the district can receive state aid?

“Question 2: When'an additional two mills are levied by the board of
education under section 7751, G. C,, must the tuition fund receive three-
fourths of the levy exclusive of the additional two mills?

“The section provides that the proceeds of the levy shall be kept in a
separate fund. The question is, must the tuition fund receive three-
fourths of the seven mills levy and the special fund be provided for out
of the remaining one-fourth?

“Question 3: Do you concur in the opinion of Attorney General
Hogan, rendered to E. M. Fullington, auditor of state, under date of
February 26, 1912? Said opinion relates to the payment of teachers in
excess of statutory amount, barring districts from receiving state aid.

“Question 4: Do you concur in the opinion of Attorney General
Hogan, rendered to E. M. Fullington, auditor of state, under date of
January 17, 1912—page 89, volume 1—1912, as modified page 108, volume
1-1912?”

Your first question can not be answered because it involves a legally impossible
state of facts. There can be no levy under section 7592, General Code, in addi-



ATTORNEY GENERAL, 331

tion to the five mill limitation of section 5649-3a, General Code. The later enact-
ment of the latter section, which is a part of the Smith law, repealed the former
section by implication. (Rabe v. Board of Education, 88 Q. S., 403).

Your second question is founded upon a similar misapprehension. Section
7751, General Code, which was enacted before the Smith law was passed, provided
as follows:

“Such tuition (for the pupils of a district attending a high school in
another district under agreement between the two boards of education)
shall be paid from either the tuition or contingent funds and when the
board of education deems it necessary it may levy a tax of not to exceed
two mills on each dollar of taxable property in the district in excess of
that allowed by law for school purposes. The proceeds of such levy shall
be kept in a separate fund and applied only to the payment of such
tuition.”

The phrase in this section “in excess of that allowed by law for school pur-
poses” can not be applied so as to permit a levy in excess of the five mill limi-
tation of the Smith law, which applies to “the local tax levy for all school pur-
poses.”” As originally enacted, the language of section 7751 referred to the
limitations of sections 7591 and 7592, General Code, which, as above stated, were
repealed by the Smith law.

Your first and second questions, therefore, do not require any answer.

Answering your third question, beg to state that I concur with the conclu-
sions of Attorney General Hogan, expressed in the opinion of February 26, 1912,

I call your attention, however, to the fact that Mr. Hogan's opinion was an
interpretation of the state aid law as it then existed. Since that time the law has
been changed by the amendments and supplementary provisions found in 104 O, L,
165. In concurring in the opinion of Mr. Hogan I do not wish you to under-
stand that T hold that that opinion necessarily applies to the present law. That
question has not been considered.

Answering your fourth question, beg to state that I concur generally with
the conclusions of Attorney General Hogan expressed in his opinion of January
17, 1912, as later modified, subject, however, to the following qualifications:

I am of opinion that when a board of education has filed with the county
auditor for budgetary purposes an estimate of its needs for the incoming year,
and such estimate of needs goes to the full extent of any absolute limitation
imposed upon the district by the Smith one per cent. law, it may safely be assumed
that the failure of the board of education to ask for more was due to the certain
knowledge of the members of the board that if more had been asked for it would
have been denied.

Putting it in another way, I do not think that any board of education ought
to be required, in order to qualify the district for state aid, to submit a budget
which would require a levy certainly in excess of any such absolute limitation.

By the phrase “absolute limitation” I mean, for example, the five mill limi-
tation of section 5649-3a, General Code.

The inability of a school district to have a levy of more than five mills does
not depend upon other levies in the same territory, and the function of the
budget commission with respect to the reduction of any excessive levy, measured
by this limitation, is purely ministerial.

Therefore, if a board of education should ask for an amount for a given
year which fully exhausts the five mill limitation, I would not think that the
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district would be disqualified for state aid merely because the amount asked for
wight not be sufficient to conduct an eight months’ school and to pay the required
minimum salaries to teachers. .

The same principle could be applied to any other absolute limitation of law.
Under the Smith law, as amended by the Kilpatrick law, however, the limitations
provided in section 5649-3a are the only absolute limitations.

Respectfully,
Epwaro C. TURNER,
Attorney General.

180.

MUNICIPAL CORPORATION—MAY APPORTION PROCEEDS OF LEVY
FOR HOSPITALS BETWEEN TWO INSTITUTIONS, BUT NOT WITH
HOSPITAL ORGANIZED FOR PROFIT.

The arrangement authorized by section 4021, G. C., whereby a municipal cor-
poration may levy taxes and pay the proceeds thereof to a hospital for charity
work, may be made with more than one hospital, but not with a hospital organized
for profit. '

Corumaus, Ouro, March 27, 1915.

Burean of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—1 acknowledge receipt of your letter of March 19th, submitting
for my opinion the following questions:

“Question 1. May the council of a city apportion the proceeds of a
levy for hospital purposes between two institutions, if such are organized
to furnish the hospital services mentioned in section 4021, General Code?

“Question 2. If a hospital association is a corporation for profit,
could such organization receive public funds if it otherwise complies with
the law?”

It appears that the questions are submitted at the request of the prosecuting
attorney of Licking county, who calls attention to the provisions of article 8, section
6 of the constitution.

Section 4021 of the General Code provides as follows:

“The council of each municipality, annually, may levy and collect
a tax not to exceed one mill on each dollar of the taxable property of
the municipality and pay the amount to a private corporation or association
which maintains and furnishes a free public hospital for the benefit of the
inhabitants of the municipality, or not free except to such inhabitants of
the municipality as in the opinion of a majority of the trustees of such
hospital are unable to pay. Such payment shall be as and for compensa-
tion for the use and maintenance of such hospital. Without change or
interference in the organization of such corporation or association, the
council shall require thé treasurer thereof, annually, to make a financial
report setting forth all of the money and property which has come into
its hands during the preceding year and the disposition thereof, together
with any recommendations as to its future necessities.”

The legislature has, in this section, seemingly undertaken to authorize munic-
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ipalities to compensate hospitals for charity work, upon the theory that such work
is a benefit to the municipality, in that it relieves the public of the burden of caring
for the sick poor, which under the general statutes of the state would otherwise
be cast upon it. .

Inasmuch as the prosecuting attorney raises the constitutional question, this
may be first considered. .

In Zanesville v. Crossland, 8 C. C, 652, it was held that what is now section
4022, General Code, is constitutional. That section provides, and then provided as
follows: .

“Such council may agree with a corporation or association organized

in the municipality for charitable purposes, for the erection and manage-

ment of a hospital for the sick and disabled, and a permanent interest

therein to such extent and upon such terms and conditions as may be agreed
upon between them. The council shall provide for the payment of the amount
agreed upon for such interest, either in one payment or installments

or so much each year as the parties may stipulate.”

The circuit court, per Jenner, J., on the authority of Walker v. Cincinnati,
21 O. S, 15, limited the words “any joint stock company, corporation or associa-
tion whatever,” as used in article 8, section 6 of the constitution, to “projects
originated by individuals, * * * with a view to gain.”.

There was another question in the case cited, arising under the peculiar
language of section 4022. It appeared that the municipality in that case had not
acquired “a permanent interest” in the hospital with which it was proposed
to enter into a contract, nor did the contract provide for such an interest. The
circuit court held that this alleged defect was immaterial.

Now the case of Zanesville v. Crossland was reversed, without report, in
Crossland v. Zanesville, 56 O. S,, 735. Such reversal may have been upon constitu-
tional grounds or upon grounds arising out of the interpretation of the statute.
Inasmuch as the concurrence of a majority of the court was necessary for a re-
versal, and it is not to be supposed that the comstitutional question would have
been decided without an opinioh, it seems that it must be assumed that the case
was reversed upon the second ground above suggested, and that the supreme
court did not intend to disapprove the opinion of the circuit court on the constitu-
tional question. )

I feel that it would be improper for me to hold that a given statute is un-
constitutional where such a holding is not plainly required by the circumstances
of the case; and where, as in this case, there is a decision interpreting the con-
stitution in a given way, I feel that I ought to follow such a decision.

Accordingly, I am of the opinion that article 8, section 6 of the constitution
should be so interpreted as to prohibit a municipality from in any way contributing
to the support of a corporation or association of individuals organized with e view
to gain; but that said section does not prohibit a reasonable arrangement under
statutory authority between a municipality and a corporation or association not
organized with a view to gain, whereby the municipality may be relieved of some of
the burdens otherwise cast upon it.

Section 4021, General Code, is in its essential particulars similar to section
4022, which was involved in the Zanesville case. The decision in that case is,
1 believe, equally applicable to it.

In this connection, and before taking up the question as to the interpreta-
tion of section 4021, T wish to state, for the sake of clearness, that a contract
between a municipal corporation and a hospital organized with a view to profit,
whereby the municipality merely pays the hospital for actual services rendered
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in the care of the sick poor, would not be prohibited by article 8, section 6 of the
constitution. The distinction here is between payment for actual services rendered
and the payment of the proceeds of a whole tax levy, regardless of the amount
thereof. Even though the payment of such tax levy be regarded as compensatory,
it would, in my opinion, constitute the raising of money for or in aid of a cor-
poration, within the meaning of the constitutional provision, the other necessary
condition defined in Zanesville v. Crossland, supra, being present.

It follows, therefore, that while section 4021, General Code, is constitutional
within its proper sphere, it cannot be so interpreted as to authorize council to
pay all, or any part, of the proceeds of a tax levy to a hospital corporation
organized for profit.

This statement answers your second question.

Answering your first question, would advise that, in my opinion, the arrange-
ment contemplated by section 4021, General Code, may be made with more than one
hospital.

Respectfully,
Epwarp C. TURNER,
Attorney General.

181. -
STATE BOARD OF HEALTH—APPROVAL OF ORDER FOR SEWAGE
AND SEWAGE TREATMENT PLANT VILLAGE OF BRYAN, OHIO.

CoLumsus, Omio, March 29, 1915.

Hown. Frank B. WiLLis, Gowvernor of Ohio, Columbus, Ohio.
My Dear GovernNor :—Attached hereto please find order of the Ohio state
board of health directed to the village of Bryan, which is as follows:

“Be It Ordered by the state board of health of the state of Ohio that
the village of Bryan shall within five years from the date upon which this
order is approved by the governor and the attorney general of the state
of Ohio, install and have in operation the necessary sewers and a sewage
treatment plant to correct the pollution of Joe run and Lynn run.”

This order amends a previous one and is made pursuant to an agreement
reached after a conference with the officials of the village of Bryan and those of
the state board of health with your knowledge and consent.

I have examined the provisions of the order and 1 have approved the same.
It is now forwarded to you for your approval in accordance with the provisions
of section 1254 of the General Code.

’ Respectfully,
Epwarp C. TURNER,
Attorney General.
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182,

FREE EMPLOYMENT AGENCIES—MONEYS APPROPRIATED IN HOUSE
BILL NO. 218 TO EXTEND FREE EMPLOYMENT AGENCIES ARE
CURRENT EXPENSES OF GOVERNMENT.

The appropriation of five thousand dollars for the purpose of extending the
system of free employment agencies, made in house bill 218, passed March 4, 1915,
is for “current expenses’ of the state government under the provisions of sub-
division 9 of section 871-22, G. C.

Corumeus, Onro, March 29, 1915.

Hon. A. V. Donauey, Auditor of State, Columbus, Ohio.

Dear Sir:—I have your letter of March 25, 1915, with which you enclose
certified copy of house bill No. 218. You ask my opinion as to whether or not this
act is a current expense under the constitution of the state of Ohio; you also ask
what constitutes current expenses of government. The act referred to is as
follows:

“Section 1. That the {following sum, for the purpose hereinafter
specified, be, and the same is hereby appropriated out of any moneys
in the state treasury to the credit of the general revenue fund, not other-
wise appropriated :

“Industrial commission of Ohio.

“For the purposc of extending the system of {free employment
AgeNCies oo $5,000.00.”

The words “current expenses” are used in section 1b of article IT of the con-
stitution of the state of Ohio, but are not defined either in the constitution or in
the statutes of this state. ~

The system of free employment agencies is established, extended, conducted and
maintained in this state under authority of a law of a general and permanent
nature, being subdivision 9 of section 22 of the industrial commission of Ohio act,
(103 O. L, 95). This appropriation is made for the purpose of carrying into
effect the provisions of this law, and to provide for the running expenses
or the “current expenses” of the free employment agencies of this state as
may be established and conducted under authority of subdivision 9 of section 2
of the industrial commission act.

Therefore, in my opinion, this appropriation is for “current expenses” of the
state government. '

It would be extremely difficult, indeed if it would not be impracticable, to
attempt a definition of what would constitute “current expenses” of the state.
A consideration of the question makes obvious the fact why a definition of these
words has not heretofore been attempted, and I therefore suggest that this ques-
tion can best be determined in each separate instance on the particular facts
presented.

Respectfully,
Epwarp C. TurNEg,
Attorney General.
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183.

COUNTY BOARD OF EDUCATION—CANNOT DISCONTINUE RURAL
SCHOOL DISTRICT AND JOIN SUCH DISTRICT TO A RURAL OR
VILLAGE SCHOOL DISTRICT CONTIGUOUS THERETO—COUNTY
BOARDS SHOULD RESCIND ATTEMPTED ACTION BY RESOLU-
TION—-FUNDS OF RURAL SCHOOL DISTRICT SHOULD BE RE-
TURNED TO ORIGINAL DISTRICT—VOTE OF ELECTORS NECES-
SARY TO ABOLISH RURAL SCHOOL DISTRICT—BOND ISSUE FOR
SAME MAY BE SUBMITTED AT ONE ELECTION.

The county board of education has no authority under section 4736, G. C., as
amended, 104 O. L., 138, to discontinue a rural school district and join it to a
rural or willage school district contiguous thereto.

A county board having attcmpted to discontinue a rural school district by
resolution of record, a copy of which has been filed with the county auditor under
the provision of section 4736, G. C., as amended, should rescind said resolution
and furnish a copy of the rescinding resolution to the county auditor. A copy of
such rescinding resolution should also be furnished to the clerks of the boards of
education of the school districts mentioned in said former resolution.

If the funds of such rural school district have been turned over to the treasurer
of the board of education of the rural or village school district contiguous thereto,
as a result of the action of the couniy board of education, upon receipt of the
notice as above provided, said funds should be returned to the treasury of the
rural school district from which they were transferred. .

It is necessary, in order to abolish a rural school district, that the gquestion be
subntitted to a vote of the qualified electors of such district under the provision of
section 4735, G. C., as amended, and supplemented by sections 4735-1 and 4735-2,
G C, 104 0. L., 138

The question of centralization under provision of section 4736, G. C., as amended
104 O. L., 139, and the question of issuing bonds under provision of section 7625,
G. C., may be submitted to the qualified electors of a rural school district at one

election.
CoruMmsus, Onio, March 29, 1915.

Hox. Crark Goop, Prosecuting Attorney, Van Wert, Ohio.
Dear Sir:—In your letter of March 6th, you request my opinion as follows:

“The board of education of the county of Van Wert, Ohio, acting
under the provisions of 4736 of the General Code, passed a resolution to
discontinue several special districts in Ridge township, that is, put the
special district back into the general township district.

“1. If their action was contrary to law should they take any further
action in reinstating these special districts?

“2. If the funds of the’ special district have been transferred to .the
general township district fund, should there by any further action taken
to transfer these funds back to the special school districts?

“3. 1Is it necessary, to abolish special school districts, that there be an
clection held in these special school districts for that purpose?

"4, In event an election is necessary and a majority voted to go back
into the general township district, then in order to centralize in the town-
ship should there be an election held on the question of centralization,
and then an election held on the question of bond issue, or would one
election for the issuing of bonds be sufficient?”



ATTORNEY GENERAL, 337

Section 4679, G. C, as amended in 104 O. L., 133, relates to the classification
of the schools of the state, and provides:

“The school districts of the state shall be styled, respectively, city
school districts, village school districts, rural school districts and county
school districts.” ’

Section 4735, General Code, 104 O. L., 138, provides:

“The present existing township and special school districts shall con-
stitute rural school districts until changed by the county board of educa-
tion, and all officers and members of boards of education of such existing
districts shall continue to hold and exercise their respective offices and
powers until their terms expire and until their successors are elected
and qualified.”

Section 4735-1 General Code, as found in 104 O. L., 138, provides:

“When a petition signed by not less than one-fourth of the electors
residing within the territory constituting a rural school district, praying
that the rural district be dissolved and joined to a contiguous rural or
village district, is presented to the board of education of such district; or
when such board, by a majority vote of the full membership thereof, shall
decide to submit the question to dissolve and join to a contiguous rural
or village district, the board shall fix the time. of holding such election at
a special or general election. The clerk of the board of such district
shall notify the deputy state supervisors of elections, of the date of such
election and the purposes thereof, and such deputy state supervisors shall
provide therefor. The clerk of the board of education shall post notices
thereof in five public places within the district. The result shall be de-
termined by a majority vote of such electors.”

Section 4735-2 General Code, as found in 104 O. L. 138, provides:

“The legal title of the property of the rural school district, in case
such rural district is dissolved and joined to a rural or village district as
provided in section 4735-1, shall become vested in the board of education
of the rural or village school district to which such district is joined. The
school fund of such dissolved rural district shall become a part of the
fund of the rural or village school district which it voted to join. The
dissolution of such district shall not be complete until the board of edu-
cation of the district has provided for the payment of any indebtedness
that may exist.”

Section 4735-1 of the General Code, as above quoted, provides the proper
procedure to dissolve a school district, formerly designated as a special school
district, but now, under the above provision of section 4735 G. C, known as a
rural school district, and to join it to a contiguous rural or village school district.

Section 4736 G. C,, as amended in 104 O. L., 138, provides in part as follows:

“The county board of education shall as soon as possible after organ-
izing make a survey of its district. The board shall arrange the schools
according to topography and population in order that they may be most
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casily accessible to pupils. To this end the county board shall have power
by resolution at any regular or special meeting to change school district
lines and transfer territory from omne rural or village school district to
another. A map designating such changes shall be entered on the records
of the board and a copy of the resolution and map shall be filed with the
county auditor. In changing boundary lines the board may proceed without
regard to township lines and shall provide that adjoining rural districts
are as nearly equal as possible in property valuation. In no case shall any
rural district be created containing less than fifteen square miles.”

While the county board of education has authority, under the above provision
of section 4730 G. C., to change district lines and transfer territory from one
rural or village school district to another for the purposes therein mentioned, no
authority is given to said board to dissolve a rural district and join it to a rural
or village school district contiguous thereto.

Replying to your first question, I am of the opinion that the action of the
county board of education of Van Wert county, in passing a resolution to dis-
continue several “special” districts in Ridge Township within said county, had no
effect in law and said county board should, by resolution properly passed, rescind
its former resolution, correct its records and notify the county auditor of said
county by furnishing him with a copy of the rescinding resolution. A copy of
such rescinding resolution should also be furnished to the clerk of the board of
education of Ridge township rural school district, and to each one of the clerks
of the special school districts mentioned in said former resolution.

1f the funds of the special districts have been turned over to the treasurer of
the board of education of Ridge township rural school district, as a result of the
action of the county board of education, above referred to, upon receipt of the
above notice said board of education of the Ridge township rural school district
should order said funds to be returned.

The answer to your third question is found in the above provisions of section
4735, 4735-1 and 4735-2 General Code (104 O. L., 138).

Your fourth question is answered in opinion No. 41 of this department, ren-
dered to Hon. Frank W. Miller, superintendent of public instruction, under date
of January 30, 1915, a copy of which is enclosed.

Respectfully,
Epwarp C. TURNER,
Attorney General.

184.

RURAL SCHOOL DISTRICTS—AUTHORIZED TO CALL SPECIAL ELEC-
TION TO SUBMIT QUESTION OF CENTRALIZATION TO VOTE OF
QUALIFIED ELECTORS.

The provision of section 4726, G. C. as amended 104 O. L., 139, taken in con-
nection with the provision of section 4839, G. C., authorizes the calling of a special
election in a rural school district for the purpose of submitting the question of
centralization to the vote of the qualified electors of such district.

CorLumers, Onro, March 30, 1915.

Hown. D. F. MiLLs, Prosecuting Attorney, Sidney, Ohio.
Dear Sir:—I1 have your letter of March 6, 1915, in which vou state:



ATTORNEY GENERAL., 339

“Several of the rural school districts of Shelby county are considering
the question of centralization of their schools, and are contemplating sub-
mitting the question to the voters of their respective districts, at a special
election to be called for that purpose, under section 4726, G. C.

The question raised by you and on which you ask my opinion is whether or
not there is any statutory provision for the calling of a special election for such
purpose.

Section 4726 G. C., as amended in 104 O. L., 139, provides:

“A rural board of education may submit the question of centralization,
and, upon the petition of not less than one-fourth of the qualified electors
of such rural district, or upon the order of the county board of education,
must submit such question to the vote of the qualified electors of such rural
district at a general election or a special election called for that purpose
If more votes are cast in favor of centralization than against it, at such
election, such rural board of education shall proceed at once to the cen-
tralization of the schools of the rural district, and, if necessary, purchase
a site or sites and erect a suitable building or buildings thereon. If, at
such election, more votes are cast against the proposition of centralization
than for it, the question shall not again be submitted to the electors of
such rural district for a period of two years, except upon the petition of
at least forty per cent. of the electors of such district.”

Under the above provision of the statute, the board of education of a rural
district has authority, and, upon the petition of not less than one-fourth of the
qualified electors of such district or upon the order of the county board of educa-
tion it becomes the duty of the board of education of such rural district, to submit
the question of centralization to the vote of the qualified electors of such rural
district at a general election or a special election called for that purpose.

As observed by you, this section of the General Code makes no provision for
the calling of such special election nor for giving notice of the time when and
the place where such special election shall be held.

I call your attention to the provision of section 4839, which provides:

“The clerk of each board of education shall publish a notice of all
school elections in a newspaper of general circulation in the district or
post written or printed notices thereof inm five public places in the district
at least ten days before the holding of such election. Such notices shall
specify the time and place of the election, the number of members of the
board of education to be elected, and the term for which they are to be
elected, or the nature of the question to be woted upon.”

While section 4840 G. C. provides:

“Unless a statute providing for the submission of a question to the
voters of a county, township, city or village provides for the calling of a
special election for that purpose, no special election shall be so called. The
question so to be voted upon shall be submitted at a regular election in
such county, township, city or village, and notice that such question is to
be voted upon shall be embodied in the proclamation for such election.”

this provision does not apply to boards of education, and, replying to your
question, I am of the opinion that the provision of section 4726 G. C, as amended
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in 104 O. L, 139, taken in connection with the provision of section 4839 G. C,
authorized the calling of a special election in a rural school district for the purpose
of submitting the question of centralization to the vote of the qualified electors
of such district.

A board of education, desiring to submit the question of centralization to
the qualified electors of its district, at a special election to be called for that pur-
pose, should pass a resolution declaring its intention and fixing the time and place
of holding said election. A copy of said resolution should be certified to the
board of deputy state supervisors of elections of the county, in order that said
board may prepare the ballots and make the necessary arrangements for the
submission of said question. -

Respectfully,
Epwarp C. TURNER,
Attorney General.

185.

FUNERAL REFORM ASSOCIATION — ENGAGED IN MAKING CON-
TRACTS OF INSURANCE.

The Funeral Reform Association of the United States, as disclosed by the
deposition of S. W. Mather, is engaged in making contracts substantially amounting
to insurance. -

CoruMsus, Ouro, March 30, 1915.

HonN. Frank TaGcart, Superintendent of Insurance, Columbus, Ohio.
Dear Sir:—On January 25, 1915, I received from Mr. E. M. Small, deputy
superintendent of insurance, the following request for an opinion:

“Enclosed herewith you will find deposition entitled ‘investigation in
the matter of Funeral Reform Association of the United States by the
state department of insurance, represented by Messrs H. L. Goodbread,
J. W. Harsha and C. E. Nixon, held at Cleveland, Ohio, Thursday,
January 14, 1915, for your consideration and advice.

“The taking by this department of the enclosed deposition was
prompted by complaint filed with this department that the Funeral Reform
Association, Cleveland, Ohio, is doing an insurance business.

“We wish to inquire if it is your opinion, based upon the facts as set
out in said deposition, that the said association is conducting an insurance
business.”

At the time this request was submitted to me it was understood that additional
information, together with a brief on the question involved, was to be sub-
mitted to me by Messrs. Pretzman and Nixon, attorneys of this city. The in-
formation desired has but recently been furnished me, and I call your attention
to that fact as explaining my delay in submitting to your department my opinion.

The deposition of S. W. Mather, referred to in the request for opinion, discloses
that said deponent, S. W. Mather, is and has been for many years past engaged
in business as a funeral director and coffin manufacturer in Cleveland, his office
and factory both being on the same premises known as No. 3227 West 25th
street. His coffin manufacturing business is operated under the name of “The
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S. W. Mather Casket Company,” but is not incorporated, and said Mather is its sole
owner. Said S. W. Mather is also vice-president and general manager of the
Funeral Reform Association of the United States, a corporation having its offices
and place of business at No. 3227 West 25th street, Cleveland, Ohio, in the same
rooms or quarters occupied and used by the said Mather in the conduct of his
business of funeral director. The office is maintained by S. W. Mather at his
own expensé. The Funeral Reform Association is a corporation not for profit. Its
ostensible purpose and business is to secure for its members and their families
a saving in burial expenses in the event of the death of any member or of one
of his family, and in consideration of such membership privileges and benefits,
each member is required to pay a fee of $1.00 in case such member is single, and
$3.00 if he has a family. The following is a copy of a certificate of membership,
designated “Exhibit A” in the deposition:

“THE FUNERAL REFORM ASSOCIATION OF THE UNITED
STATES.
“To All Persons, Greeting:

“This certifies that ____________________________ having paid the
sum of $3.00 is entitled to all the rights, privileges, and benefits of mem-
bership in this association as prescribed by its constitution and by-laws.
Given under our hands and seal this _______.___ day of o ________
A D, ______

“Secretary.”

A member receives and is promised no benefit except in the event of his
death or of the death of a member of his family. In the event of any such death he is en-
titled to receive membership benefits only from S. W. Mather with whom the Reform
Funeral Association-has a contract to furnish undertaking services and casket at
a reduced price to its members. If the member employ any undertaker other
than S. W. Mather or purchases a casket elsewhere he loses the benefits to which
his membership entitles him.

The following is an extract of a circular issued by the Funeral Reform Associa-
tion, marked “Exhibit D” in the deposition:

“The membership is numbered by the thousands and applications for
membership are constantly on the increase. To carry out its purpose a
contract was entered into with the S. W. Mather Casket Company to manu-
facture and furnish funeral supplies for our members, and attend to the
burial of our dead at prices designated by the association.”

From membership fees paid into the association the agent securing the
member gets one-half and the association the other half. Tt is only by employing
Mather as undertaker and purchasing from him the casket and other burial furnish-
ings that a member is able to secure the benefits promised by virtue of his cer-
tificate of membership. The association has no contract with any other under-
taker or casket manufacturer, and at no other place is the certificate of such
member of value to its owner or entitle him to any reduced rate or other benefit.

You inquire whether the Funeral Reform Association, under the facts above
stated, is engaged in conducting an insurance business. Section 665 of the General
Code, defines who may engage in the insurance business in Ohio, as follows:
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“No company, corporation, or association, whether organized in this
state or elsewhere, shall engage either directly or indirectly in this state
in the business of insurance, or enter into any contracts substantially
amounting to insurance, or in any manner aid therein, or engage in the
business of guaranteeing against liability, loss or damage, unless it is
expressly authorized by the laws of this state, and the laws regulating
it and applicable thereto, have been complied with.”

Although the deposition discloses that the Funeral Reform Association only
guarantee