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OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1915, TO 
JANUARY I, 1916. 

1. 

IN ELECTION COXTESTS DEPUTY STATE SUPERVISORS OF ELEC­
TIONS MAY BE REQDrRED TO PRODUCE IN COURT BALLOTS 
CAST AT ELECTIO~S. 

In the course of the trial of election contests, as provided by section 5152, 
General Code, deputy state supervisors of elections may be required to produce in 
court the ballots cast at such elections. 

CoLUMBUs, OHIO, January 14, 1915. 

The State Supervisor and Inspector of Elections, Columbus, Ohio. 
DEAR SIR :-From your statement of the matter, we understand that there is 

now pending in Lucas county of this state, a contest of elections of county officers; 
that there is in progress a trial of such contests in the common pleas court of that 
county such as is contemplated and provided for in section 5152 of the General 
Code of Ohio; and that there has been issued a subpoena or an order of that 
court, requiring deputy state supervisors of elections of Lucas county to produce 
in court the ballots in their possession which were cast at the general election on 
J\'ovember 3rd, last. 

Section 5090-1 of the General Code, as enacted May 2, 1913 003 0. L., 265), 
after setting forth the manner in which such ballots should be preserved for a 
period of thirty days after the election aud then destroyed, furthe::r provides: 

"* * * that if any contest of election shaiJ be pending at the expira­
tion of said time the said ballots shall not be destroyed until such contest 
is finally determined. In all cases of contested elections, the parties con­
testing the same shall have the right to have said ballots opened and to 
have all errors in counting corrected by the court or body trying such 
contest, but such ballots shall be opened only in open court or in open 
session of such body and in the presence of the officers having the custody 
thereof." 

The right of the contesting parties to have these ballots opened in court and 
the errors in counting the same corrected, carries with it, in our opinion, full 
authority of the court in trying the contests of elections, as provided in section 
5152, to require a deputy state supervisor of elections, having custody of such 
ballots, to produce the same. In our opinion, this case is clearly distinguish­
able from the case of Seidel v. Duncan, decided by Kinkead, Judge, in the common 
pleas court of Franklin county, this state. 

(1) 
1-A. G. 

Very respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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2. 

CITY SOLICITOR-PAYiiiENTS FR0:\1 INCIDENTAL FUNDS-PHYSI­
CIAN'S BILLS. 

lf a city solicitor has a1~ incidental /tmd appropriated to him, he' may pay 
therefrom for service of a physician employed by him to make examination ofo 
injuries of plaintiff in a suit against a city. 

CoLUMBUS, OHIO, January 15, 1915. 

l-IoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 
DEAR SIR :-1 have your letter of recent date, as follows: 

"A damage suit was pending against the city of Chillicothe by one 
Altha ·Search, who was injured by reason of a pile of dirt remaining 
unguarded in the street. As city solicitor, I requested a physician of this 
city to make an examination of the plaintiff's injuries so that he might 
quaiify himself to testify as an expert on behalf of the city. A bill for 
ten dollars was presented and approved by me as solicitor, but the city 
auditor now refuses to pay the physician his fees from the only fund 
available, that of the incidental fund of the solicitor's department, although 
council of this city has made the necessary appropriation to said fund. 

"QUERY-Can a physician be paid his fees for qualifying himself as 
an expert for the city in a damage suit from the incidental fund of the 
solicitor's department? 

"If not, how can this bill be paid where there is no other fund ap­
l?ropriated by council and available?" 

t beg to advise that it is my opinion that the bill of this physician for his. 
examination of plaintiff's injuries; is one properly payable from the incidental 
fund of the solicitor's department. 

Very truly yours, 
Enw ARD C. TURNER,­

Attorney General. 
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3. 

CIVIL SERVICE-E:\IPLOYES IX OFFICE OF GOVERNOR, BECAUSE OF 
LOCATIO:\ AXD XATURE OF COXFIDEXTIAL DUTIES, IN UN­
CLASSIFIED SERVICE. 

Whether it is practicable to determine the merit and fitness of officers and, 
employes by competitive examitiatiou is a question in the first instance for the 
civil service commission, but subject to review by the courts. In determining this 
practicability, the commission should look to the nature of the duties and the rela­
tioll of the emploJ•es to the head of the offices as '/Lell and particularly to the nature 
of the duties of the office of the appointing pou:er. 

The secrctarJ• to the govemor, the stenographer to the governor, and all other 
employes in the governor's office, who from the nature of the service re11dered, 
or by reason of their location in the governor's office, are in position to observe 
the transactiot1s or obtain information relative to matters that may· legally come 
before the governor, are not withi11 the classified service for reason that, as a 
matter of law, it is impracticable to determi11e their merit a11d fitness by com­
petitive examination. 

CoLUMBUS, OHIO, January 16, 1915. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your request for opmwn as to whether or 

not the employes in the office of the governor of this state are in or out of the 
classified service. 

You state that there is no question but that the secretary to the governor and 
his executive clerk are clearly outside of the classified service under the pro­
visions of section 8 of the Civil Service act. 

I assume that the ground upon which you have heretofore placed this exemp­
tion is subsection 7 of section 8 of the Civil Service act. 

Section 10 of Article XV of the Constitution provides: 

"Apnointments and promotions in the civil service * * * shall be 
made according to merit and fitness· to be ascertained as far as practicable 
by competitive examination." 

Subsection 1 of division B of section 8 of the Civil Service law, provides: 

"The competiti~e class shall include all positions and employments 
now existing or hereafter created * * * for which it is practicable to 
determine the merit and fitness of applicants by competitive examinations." 

The answer to your question rests solely upon the correct decision as to 
whether it is practicable to determine the merit and fitness of officers and employes 
in the governor's office by competitive examination. This is a question in the 
first instance for your commission, but subject to review by the .. c'a'urt · <_} • 

In determining this practicability you will look to the nature of the duties 
and the relation of the employes in his office to the governor, as well as, and 
particularly, to the nature and duties of the office of governor. 

It is universally recognized that the premature disclosure of some of the 
matters that may come before the governor of a state, and particularly the obtaining 
by interested parties of even a hint of matters pending or the probable action 
thereon, would be prejudicial to the public welfare. While the limitations of the 
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doctrine are disputed, it is settled in this country that even the courts themselves 
will not compel a governor to testify relative to some of the matters that 
may legally come before him. 

The nature of the office of the governor and. the relation to him of the em­
ployes of his office, suggest that the particular merit and fitness to be possessed 
by the employes of the governor's office are judgment and discretion, and your 
question as applied to the governor's office resolves itself into this: "Is it practicable 
to determine by competitive examination whether an employe posse>ses the requisite 
judgment and discretion?" 

Answering the question as stated, I quote the language of Judge Haight, in 
discussing the practicability of civil service examinations for persons who occupy 
confidential positions: 

"A candidate may be ever so competent and still lack many of the 
necessary elements of a trustworthy officer; he may be ever so learned 
and still lacking in judgment and discretion; he may be discreet and stili 
without character; he may be honest and yet meddlesome, and a person 
in whom you could not confide. To our mind the framers of the con­
stitution or of the statutes never contemplated or intended that a 
competitive examination was practicable for such a po~ition." 

Chittenden v. Wurster, 152 N. Y., 345. 

Your commission has heretofore held that it was not practicable to test by 
competitive examination the merit and fitness of jury commissioners, the em­
ployes in the office of the reporter of the supreme court and the stenographers to 
members of the supreme court. The reason for exempting officers and employes 
in the governor's office is equally as strong, if not stronger. '\, 

I have no hesitation in saying that as a matter- of law, the se·cretary to the' 
governor, the executive clerk, the stenographer to the governor, and all other> 
employes, who from the nature of the service rendered, or by reason of their ' 
location in the governor's office are in position to observe the transactions or tci;·' 
obtain information relative to matters that may legally come before the governor, 
arc not within the classified service, for the reason that ,tt is impractipble to de­
termine their merit and fitness by competitive examination. 

This opinion applies solely to the governor's office, for where the reason does 
not exist the rule should not. 

The letter and spirit of the Civil Service provision in the Constitution and 
statutes require that wherever practicable all employments shall be under Civil 
Service, and while in cases of doubt you should place the employes in the classified 
division, you should not lose sight of the principle laid down by my predecessor, 
l\1r. Hogan, found on page 45 of your publication of the opinions of the attorney 
general, to wit: 

"The Civil Service act is one designed for practical purposes, and to 
embrace all these offices of such character as th~t in fact it ought not 
matter what may be the political or general notions of the appointee or 
employe. The act is not designed to bring impracticable and unworkable 
relations into the administration of public affairs." 

Respectfully submitted, 
Eow ARD C. TuRNER, 

Attorney General. 
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4. 

ASSISTANT SECRETARY OF STATE IS IX THE UXCLASSIFIED 
SERVICE. 

The asisstant secretary of state comes within the exception of subsection 8 of 
the Civil Service act, being a deputy of an elective executive officer, authorized, 
by law, to act generally for and in tlze place of lzis principal and holding a fiduciary 
1·elation to s11ch pri11cipal. 

CoLUMBUS, OHio, January 16, 1915. 

The State Civil Service Commission of Olzio, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your request for opinion reading as follows: 

"The state civil service commission desires your opinion as to the 
number of positions in the office of the secretary of state that may be held 
as exempt under the provisions of section 8 of the Civil Service law. 

"This inquiry involves the question as to whether or not the assistant 
secretary of state is to be deemed one of the two assistants named in 
section 8, or is to be considered a deputy under the provisions of the 
same section." 

In a number of opunons heretofore rendered by my predecessor, Honorable 
Timothy S. Hogan, he has clearly defined the persons coming under subsection 8 
of the Civil Service law, who are to be classified as deputies acting generally for 
and in the place of their principals and holding a fiduciary relation to such principal. 

Section 157, General Code, provides: 

'"'"The secretary of state shall have power to appoint an assistant 
secretary· of state, whosey appointment shall be made in writing under the 
seal of the secretary of state and entered on record in his office." 

Section 158 provides: 

"In case of the absence or disability of the secretary of state, the 
assistant secretary· 6f state shall have power to perform the duties of the 
secretary of state, and the general duties of the assistant shall be such as 
the secretary of state shall assign him." 

Section 159, Genetal Code (103 0. L., 528), provides: 

"Before entering upon the discharge of the duties of his office the 
assistant secretary of state shall give bond to the secretary of state in such 
sum and with snch sureties as the secretary of state may require, con­
ditioned for the faithful discharge of the duties of his office. Such bond 
shall be deposited with the secretary of state and kept in his office." 

The assistant secretary of state clearly comes within the definition of a deputy 
of an elective executive officer who may act, generally, for and in the place of his 
principal and holding a fiduciary relation to such principal. The assistant secretary 
of state, therefore, is in the unclassified service and is not to be deemed or 
counted as one of the two assistants, clerks or secretaries that may be selected by 
the elective officer. 

Very truly yours, 
Eow ARD C. TURNER, 

Attorney General. 
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5. 

CIVIL SERVICE-STATE REGISTRAR OF VITAL STATISTICS IN THE 
CLASSIFIED SERVICE. 

The postlwn of state registrar of 7-•ital statistics is ia the classified sen.'iCe) 
of the state, assuming tlze practicability of determining the merit and fitness of ap­
plicants therefor by competitive examination. 

CoLUMBUs, OHio, January 16, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
DEAR SIR:-1 acknowledge receipt of your letter of January 13, 1915, requesting 

my opinion as follows: 

"The state civil service commtsswn desires your direction as to 
whether or not the position known as the 'state registrar of vital statistics' 
may be held as exempted under the provisions of section 8 of the Civil 
Service law; that is, does this position sustain such a relationship to 
the office of secretary of state as to permit this commission, should it so 
desire, to hold that it is one of the two positions that may be exempted 
tinder the provisions of subsection 7 of section 8 of the Civil Service law." 

I have considered not only the exact question which you submit, but also the 
broader question as to whether the position mentioned by you is (waiving the ques­
tion of the practicability of determining the merit and fitness of applicants therefor 
by competitive examination) in the classified service of the state. 

The position of which you speak is provided for by statute, and the powers 
and duties pertaining thereto are specifically provided by law, as follows: 

"Section 197: A state system of registration of births and deaths is 
hereby established, which shall consist of a central bureau of vital statistics 
and primary registration districts. * * .. * 

"The secretary of state shall have charge of such system, and general 
supervision of the central bureau. 

"Section 198: The secretary of state shall prescribe methods, forms 
and blanks for obtaining registration .of births and deaths in each district, 
and of preserving the records thereof and those of the central bureau. 
He shall enforce the provisions of this chapter thoroughly and uniformly 
throughout the state, and, from time to time, shall recommend necessary 
legislation for that purpose. He shall p·rovide for necessary clerical and 
other assistance to carry out the provisions of this chapter. * * *. 

"Section 199: The secretary of state shall appoint a state registrar 
of vital statistics who shall be a registered physician and a competent 
vital statistician, and who shall serve for a term of four years com­
mencing on the first day of January after his appointment. He shall give 
a bond in the sum of ten thousand dollars satisfactory to the secretary 
of state. A vacancy in such office shall be filled by appointment by the 
secretary of state. Such state registrar shall have the immediate direction 
of the central bureau of vital statistics. 

"Section 200: The state registrar of vital statistics shall prepare and 
print blanks and forms to be used by registrars in registering, recording 
and preserving the returns, or in otherwise carrying out the provisions 
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of this chapter. He shall prepare and issue detailed instructions necessary 
to secure the uniform observance thereof and the maintenance of a perfect 
system of registration. X o blanks shall be used other than those supplied 
by the state registrar. He shall inform regi~trars of diseases communicable 
and dangerous to the public health, in order that, when deaths occur 
therefrom, proper precautions may be taken against such diseases. He 
may combme t-wo or more primary registration districts into one primary 
registration district." 

7 

Without burdening this opm1on with extensive quotations, I refer the com­
mission to sections 201, 230, 231, 231-1, 232, 233 and 234, General Code, all of 
which, like section 200 above quoted, vest in the state registrar of vital statistics, 
as such, specific powers and impose upon him specific duties. 

By virtue of section 1 of the Civil Service act, 103 Ohio Laws, 698, the position 
in question is in the civil service of the state. By virtue of paragraph "b" of 
section 8 of said act, the position is in the classified service designated as the 
competitive class, if it is practicable to determine the merit and fitness of ap­
plicants therefor by competitive examination; and unless the position is specifically 
included in the unclassified service. The fact that the position may be deemed 
to be an office and the fact that appointments thereto are for a definite term, are 
both alike immaterial as affecting the proposition just laid down. 

It is obvious, therefore, that the question of practicability of ascertaining 
merit and fitness by competitive examination being waived, paragraph "a" of 
section 8 of the Civil Service act, which enumerates the class of positions in the 
unclassified service, must be examined for an answer to your specific question as 
well as to the more general one which I have suggested. 

The position in question is not that of the head of a principal department, ap­
pointed by the governor or by and with his consent; it is not that of a deputy of 
an elective officer authorized by law to act generally for and in placc. of his principal 
and holding a fiduciary relationship to his principal, for the statutes above quoted 
and cited make it very clear that the state registrar acts wholly in an independent 
capacity, although under the direction and supervision of the secretary of state; 
and there are no other provisions in paragraph "a" of section 8 of the Civil 
Service law which could be regarded as in any way applicable to the question, 
save the one referred to by you. So that the general question which I have 
considered resolves itself, at last, into the specific one which you submit. 

Subsection 7 of paragraph "a" of section 8 of the Civil Service law enumerates 
the following as in the unclassified service:. 

"Two secretaries or assistants or clerks for each of the elective and principal 
executive officers, boards or commissions * * * authorized by law to appoint 
such a secretary, assistant or chief clerk." 

I do not think that it is worth while to quote lexicographers' definitions of 
the terms "secretary," "assistant" and "clerk," as the ordinary and usual meaning 
of each of these words, for present purposes, is well understood. The state 
registrar is, in no sense, a secretary of the secretary of state, because he sustains 
to the secretary of state no direct or personal relation whatever in the discharge of 
the official duties of either save that the secretars of state, as I have pointed out, 
i<; to exercise supervision over the discharge, by the registrar of vital statistics, 
cf the independent functions pertaining to the bureau of vital statistics. 

The registrar of vital statistics is not an assistant of the secretary of state, 
as he performs no services whatever for the secretary of state, as such. 

The state registrar is not a clerk of the secretary of state; in fact, he is not 
a clerk at all. 
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Indeed, as the words "secretary," "assistant" and "clerk" are used in this 
statute, I do not think that they could be held to apply to one having the at­
tributes of an independent officer, especially to one appointed for a definite term 
independent of that of the appointing officer. 

I am, therefore, of the opinion that your question is to be answered in the 
negative, and that the general question which I have suggested is to be answered 
by the statement that, waiving the question of the practicability of ascertaining 
the merit and fitness of applicants for the position of state registrar of vital 
statistics, by competitive examination, that position is in the classified service of 
the state. 

6. 

Very truly yours, 
Enw ARD C. TuRNER, 

Attorney General .. 

INHERITANCE TAX LAW-APPRAISEMENT BINDING IN PROBATE 
COURT-METHOJ:) OF COMPUTING T AX-APPOINTJ\,IENT OF 
APPRAISERS BY PROBATE COURT. 

First. Under the inheritance tax law, the appraisement returned in the probate 
court is, in the first instance, binding upon all parties. 

Second. If land devised to collateral relatives is sold in partition at less than 
the appraised value thereof, the probate judge may not take cognizance of this fact 
for the purpose of computing the tax. 

Third. The probate court may not appoint appraisers to determine the actual 
market value of the property except on formal application under the stat11te. · Such 
u,?plication must be made within a reasonable time after the death of the testator 
a11d the filing of the inventory. 

CoLUMBUS, OH~O, January 16, 1915. 

HoN. PHILIP L. WILKINS, Probate Judge, Mt. Vernon, Ohio. 
DEAR Sm :-I acknowledge receipt of your letter of January 1·, 1915, addressed 

to my predecessor and by him handed to me. In it you ask for the opinion of the 
department upon the following question: 

"The price for which real estate, part of which is devised to collateral 
relatives within the scope of the inheritance tax law, sells at partition sale 
is much less than the appraisement of the estate returned in the probate 
court. The administrator, accordingly, contends that the tax should be 
computed upon the amount actually realized from the public sale rather 
than upon the inventory and appraisement. 

"May the probate judge, in the first instance, approve for collateral 
inheritance tax purposes, the appraisement included in the general in­
ventory? 

"May he take judicial notice of the selling price of the land in another 
court_and compute the tax accordingly? 

"In a case of this sort, should he appoint appraisers, under section 5343, 
General Code?" 
The sections of the statutes involved are as follows: 

"Section 5340. Within ten days after the filing of the inventory of 
every such estate, any part of which may be subject to a tax under the 
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prov1s1ons of this subdivision of this chapter, the judge of the probate 
court, in which such inventory is filed, shall make and deliver to the 
county auditor of such county a copy of the inventory; or, if it can be 
conveniently separated, a copy of such part of the estate, with the appraisal 
thereof. The auditor shall certify the value of the estate, subject to 
taxation hereunder and the amount of taxes due therefrom, to the county 
treasurer, * * *. 

"Section 5343. The value of such property, subject to said tax, shall be· 
its actual .m~rket value as found by the probate court. If the state, 
through the prosecuting attorney of the proper county, or any person 
interested in the succession to the property, applies to the court, it shall 
appoint three disinterested persons, who, being first sworn, shall view and 
appraise such property at its actual market value for the purposes of this 
tax and make return thereof to the court. The return may be accepted 
by the court in a like manner as the original inventory of the estate is 
accepted, and if so accepted, it shall be binding upon the person by whom 
this tax is to be paid, and upon the state. * * *. 

"Section 5344. The probate court, having either principal or auxiliary 
jurisdiction of the settlement of the estate of the decedent, shall have juris­
diction to hear and determine all questions in relation to such tax that 
arise, affecting any devise, legacy or inheritance under this subdivision of 
this chapter, subject to appeal as in other cases, and the prosecuting 
attorney shall represent the interests of the state in such proceedings." 
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While much seemingly essential machinery is omitted from the collateral 
inheritance tax statutes, I am of the opinion that the following statements, responsive 
to your questions, constitute the correct application of the foregoing provisions: 

First. The appraisement included in the general inventory is primarily binding 
upon all parties. This is because, in the first instance, the probate court has no 
duty or function whatever to perform with respect to the valuation of the estate, 
if so much thereof as is subject to the collateral inheritance tax can be conveniently 
separated from the remainder; for in such event, the value of the estate and the 
amount of taxes due therefrom is to be ascertained by the county auditor, upon 
the basis of the appraisement of the taxable portion of the estate. 

Second. The probate judge may not take cognizance in any way of the 
price for which land subject to the tax may have sold at public sale in partition 
proceedings. The primary appraisement of the estate, for reasons already stated, 
stands until the same is set aside by the court in the exercise of the special juris­
diction vested in it by section 5343 and 5344, General Code. Facts of the kind 
which you mention would be competent evidence in such proceedings, but would 
have to be introduced as other evidence. 

Third. The probate court may not exercise jurisdiction under sections 5343 
and 5344, General Code, and appoint appraisers to determine the actual market 
value of the property for the purpose of the tax, except upon formal application 
to the court as therein provided. 

With the exception of the appraisal of the value of a life estate, not subject 
to the tax, which must be made within sixty days after the death of the testator 
(Section 5333, G. C., amended 103 0. L., 463), the statutes provide no time limit 
within which the proceedings for appraisal, referred to in section 5343, General 
Code, shall be commenced. This question seems to be involved in your inquiry 
and I am of the opinion that such proceedings must be instituted within a reason­
able time after the death of the testator and the filing of the inventory, having 
regard to all the facts and circumstances of the case (in re Kingman, 220 111.,563, 
a dictum under a statute silent, in this respect, like that of Ohio). As to what 
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constitutes a reasonable time, I am of the opinion that the probate court may 
determine this question in the exercise of judicial discretion, subject to appeal 
as provided by statute. In other words, while section 5343 provides that if the 
application is made, the probate court "shall appoint," etc., nevertheless it is my 
opinion that the implication of the statute is that application must be made within 
a reasonable time so that the statute is to be given its manadtory effort only when 
a timely application is made. 

i. 

Very truly yours, 
Eow ~lU> C. TuRNER, 

Attorney General. 

BOND ISSUE-ELECTION MAY BE HELD FOR APPROVAL OF BOND 
ISSUE UNDER LONGWORTH ACT-TWO-THIRDS VOTE NECES­
SARY-DEPUTY STATE SUPERVISORS OF ELECTION DETERMINE 
THE FORM OF QUESTION-RESOLUTION OF COUNCIL NECES­
SARY. 

1. A1~ election may be held for the purpose of securing the elector's approval 
of the issuance of bonds under the Longworth act, so-called, a-s amended, not­
withstanding the fact that bonds could have been issued by council without a vote. 

2. At such election, r&o-thirds of the voters voting 01~ the question must 'lJOte 
iu favor of the proposition in order to autlzori:::e the issuance of the bo1!ds. 

3. The form of the question to be submitted to the· electors is to be determined 
by the deputy state. supervisors of elections, on the basis of a resolution of necessity 
passed by council and certified to such supervisors. 

CoLUMBUS, OHio, January 16, 1915. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 
DEAR SIR:-Yotr state in your letter of January 12, 1915, receipt of which has 

been acknowledged, that it seems desirable to submit to a popular vote a proposition 
to issue bonds for extending and enlarging a waterworks plant now in process of 
construction, and that the issuance of ·such an amount of bonds by the council, 
without a vote of the electors, would not cause either the one per cent. limitation 
or the two and one-half per cent. limitation of the Longworth act, so called, to be 
exceeded. You submit .for my opinion the following questions: 

"1. Under the circumstances named, have we authority to expend 
the funds of the municipality to hold an election for the issue of the 
bonds referred to? 

"2. Must the issue be carried by a majority or two-thirds vote? 
"3. Is there any authority for holding an election on the bond issue 

except when it exceeds the one per cent. or two and one-half per cent. 
limitations? 

"4. What shall we indicate the purpose of the issue to be on the ballot? 
"5. Is there any authority for submitting this matter to a popular vote 

except on an initiative petition?" 

All of these questions involve consideration of what is known as the Longworth 
law, in its present amended form. Section 3939, General Code, a part of this 
measure, provides that: 
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"\Vhen it deems it necessary, the council of a municipal corporation, 
by an affirmative vote of not less than two-thirds of the members elected 
or appointed thereto, <, * * may issue and sell bonds, * ~· '' for any 
one of the following specific purpo>es; '' '' *. 
(Here foHows an enumeration of twenty-seven specific purposes which it 
will not be neces~ary to quote, it being sufficient to state that the ex­
tension ami enlargement of waterworks is one of tliem.) 

Section 3940, General Code, provides that: 

"* * ''' The total indebtedness createt.l in any one fiscal year * * * 
under authority conferred in the preceding section, shall not exceed one 
per cent. of the total value of all property in such municipal corpora­
tion, as listed and assessed for taxation." 

11 

Sections 3941 and 3952 of the General Code, read together, have the effect 
of providing that the net indebtedness, created or incurred by the council under 
section 3939 of the act, and under the original Longworth law with its amendments, 
shall not exceed two and one-half per cent. of the assessed value of the property 
in the municipality. 

Section 3942, which must be very carefully considered in connection with your 
question, is as follows: 

"In addition to the authority granted in section one (1) (G. C. sec. 
3939) of this act and supplementary thereto, the council of a municipal 
corporation, whenever it deems it necessary, may issue and sell bonds in 
such amounts, or denomination, and for such period of time and rate of 
interest not exceeding six per cent. per annum, as it may determine upon for 
any of the purposes set forth in said section one (G. C. sec. 3939), upon 
obtaining the approval of the electors of the corporation at a general or 
special election in the following manner." 

I am of the opinion that council may act under section 3942 whenever it 
chooses, although there may be no necessity for such action by reason of the 
lack of power to act under section 3939, General Code. That is to say, if 
council wishes to do so it may submit atiy bond issue to a vote of the electors. 
though it could have issued the bonds itself, without violating any of the limitations 
imposed by law upon the issuance of bonds without a vote of the people. 

In this respect the amended Longworth C~ct differs radically from the original 
Longworth law, but the difference is so obvious that the intent to make the change 
seems very clear to me. 

Consideration of section 3942 and related sections, in this light, furnishes 
answers to all but one of your questions. Referring to them in their order, I may 
say that I am of the opinion, 

First: That under the circumstances which you name the city of Akron may 
hold an election for the issuance of the bonds referred to. 

Second: In order to authorize the issuance of bonds, two-thirds of the voters 
voting at the election. on the question, must vote in favor thereof. (Section 3947, 
General Code.) 

Third : The authority to hold an election on the issuance of bonds, under 
such circumstances, does not depend upon the lack of the authority of council to 
issue them otherwise, by reason of the operation of the one per cent. or two and 
one-half per cent. limitations. 

Fourth: (Responsive to your fifth question) Council may submit the matter 
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to a popular vote in the manner prescribed by the statutes cited, and an initiative 
petition is not necessary. 

Separately considering your fourth question, which requires that special 
attention be given to a statute not yet cited, I beg to state that in my opinion, by 
virtue of sections 3943 and 3944, General Code, council should, in its resolution 
oi necessity, state the purpose for which the bonds are to be issued and cause a 
copy of the resolution to be certified to the deputy state supervisors of the county. 
It then becomes incumbent upon the deputy state supervisors to prepare the ballots, 
and in so doing they will select the proper form of the statement of the proposition 
to be voted upon. 

8. 

Very truly yours, 
EDWARD c. TURNER, 

Attorney General. 

PERMISSION PRIOR TO 1913 IS SUFFICIENT TO MAINTAIN SCHOOL 
FOR DEAF-SAID SCHOOL l\IAY RECEIVE FROM STATE 
TREASURER ONE HUNDRED AND FIFTY DOLLARS FOR EACH 
DEAF PUPIL TAUGHT DURING THE YEAR ENDING AUGUST, 1914. 

A school district receiving permission, prior to 1913, to maintain tJ school for 
the deaf, is entitled, without further permission, to maintain such school and to. 

" receive from the state treasury the sum of one hundred and fifty dollars ($150.00) 
for each deaf pupil taught in such school during the year e11ding August, 1914. 

CoLuMnus, Omo, January 16, 1915. 

HaN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SrR :-I acknowledge receipt of your letter of January 11, 1915, submitting 

for my opinion the following question: 

"There had been a law (section 7755-7761, General Code), authorizing 
the state commisioner of common schools to grant permission to a board 
of education of any school district in Ohio to maintain one or more day 
schools for the instruction of the deaf. 

"In 2\1ay, 1911, the state commissioner of common schools granted 
to the board of education of Toledo, the permission to maintain such 
school for the deaf, whereby the board of education of Toledo was 
entitled to receive from the state common school fund received by Lucas 
county, one hundred and fifty dollars for each deaf pupil attending such 
school. 

"In 19q, this law was amended so that the state now pays the money 
direct instead of being paid by the county. The board of education of 
Toledo did not apply for permission under the new law, and, consequently, · 
no permission was granted. T-oledo now wishes to receive the compensa­
tion of one hundred and fifty dollars per deaf pupil taught in ,such school 
last year. Is Toledo legally entitled to this money?" 

I find, upon examining the ~tatutes referred to in your letter, that the original 
act provided for the establishment of schools for the education of the deaf only, 
whereas the corresponding sections, as amended in 1913, authori.zed the establish­
ment of schools for the deaf, blind and crippled. 

I find that section 7755, General Code, as amended, which is the provision 
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requiring application to the superintendent of public instruction differs from original 
section 7755 in two respects only, viz.: the designation of that official by his present 
title instead of as state commissioner of common schools, and the refe~ence to the 
schools for the blind and crippled. I find that the only other changes in the 
rtlated statutes, which in any way affect the question which you present, are such 
only as are necessary to extend the scope of the scheme of legislation which they 
constitute so as to comprehend the common school education of the blind and 
crippled as well as that of the deaf, with the exception of the change spoken of by 
you with reference to the source of the funds necessary to defray the expense of 
such special instruction. The nature of this change is made clear by the quotation 
of the following provisions of original and amended section 7757, respectively: 

"Sec. 7757 (criginal) The county auditor in each county shall appor· 
tion and the county treasurer pay out of the state common school fund 
received hy such county~ to the treasurer or other financial officer of a 
board of education, maintaining a school or schools for the instruction 
of the deaf, one hundrerl and fifty dollaro for each deaf pupil, resident 
of such county, instructed in any such school * * *. 

"Sec. 7757 (as amended 103 0. L., 271) At the close of each school year 
each board of education of the school district in which such schools for 
the education of the deaf, crippled or blind shall be established and main­
tained, shall certify to the auditor of state the number of pupils given in­
structions in said schools during the preceding school year, and thereup 
the auditor of state shall draw his warrant upon the treasurer of state 
in favor of such board of education, payable out of the general state 
fund in an amount equal to one hundred and fifty dollars ($150,00) for 
each deaf or crippled pupil given instruction in such school within said 
district. * * * " 

It is evident to me that the formal repeal and re-.enactment of the sections m 
question was prompted only by the necessity of complying with article II, section 
16 of the constitution, and that the intention of the legislature was, as expressed 
in the title of the act of 1913, merely to "amend section 7755, etc.," so as to enlarge 
the scope of the special instruction that it might include other classes of defective 
pupils and so as that too, the burden of paying such special instruction might be 
shifted from the state common school fund distributed to the county, to the general 
revenue fund of the state. The general rule is that where a statute is repealed or 
re-enacted for the mere purpose of amending it, the unchanged portions of the 
same are to be regarded as having been the law all the time, as to cases within 
the purview of the original law. If the amendment of 1913 had been limited 
to that of section 7757 and section 7758, with reference to the source of payment, 
it would not be contended that a new application to the state commissioner or 
superintendent would have been thereby rendered necessary. 

The mere fact that the new law refers to the superintendent of public instruction, 
whereas the old one referred to the commissioner of common schools is immaterial 
in view of the provisions of section 4, article VI of the amended constitution. 

So far as schools for the deaf are concerned, the provision for application to 
the state department is the same in both the old and the new law. Curiously 
enough, both sectio'1s provide that on application the state officer "shall grant 
permission," so that his function seems to have been purely ministerial at all 
times. Whether or not this is so, I am of the opinion and so advise that an 
application to the state commission of common schools, under the old law, and the 
granting of permission based thereon, is sufficient authority for the payment out 
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of the state treasury of one hundred and fifty dollars ($150.00) for each deaf pupil 
giYen instruction in a day school of a given district, out of the general revenue 
fund of the state, providing, of course, the necessary appropriation has been made 
by the general assembly. 

Inasmuch as the amendment in question did not take effect until August 2, 
1913, the last school year, that ended in August, 1914, would be the first year 
for which payments out of the state treasury could be made. 

9. 

Very truly yours, 
Eow ARD C. TuRNER, 

Attorney General. 

RIGHT OF SUPERINTENDENT OF PUBLIC WORKS TO FIX R'ATES 
FOR LEASING WATER FOR POWER AND OTHER PURPOSES­
AUTHORITY TO LEASE SURPLUS WATER FROM CANALS FOR 
PURPOSES OTHER THAN POWER-LEASING WATER FROM 
CANALS-RESERVOIRS. 

1. The superintendent of public works has the right to fix rates for leasing 
1t•ater for power and other purposes. 

2. The legislature has left the fixing of rates of all tolls and rentals to the 
sound judgment and discretion of the superintendent of pitblic works. 

3. The superintendent of public works has authority for leasing surplus water 
from the canals for purposes other than power. 

4. Where there is no navigation ill a canal, water therein may be leased 
provided it is not needed for some other purpose such as the protection of the 
canal. 

5. No lease of water privileges can be made from the reservoirs set apart as 
public parks, which lease would interfere with the right of the people to use these 
reservoirs for recreation and pleasure. 

CoLUMBUS, 0Hro, January 18, 1915. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columb·us, Ohio. 
DEAR SIR :-I have ·your letter of January 12, 1915, inquiring as to the rights 

and duties of the superintendent of public works with reference to certain features 
of the law governing the leasing of water on the public works of the state. 

First. You inquire as to whether or not the superintendent of public works has 
the right to fix the rates for the leasing of water for power and industrial pur­
poses, or for any other purposes. I am of the opinion that he has such right. 

Section 431 of the General Code, which provides among other things that the 
superintendent of public works shall "adjust and fix the amount of rent due and 
unpaid as may be deemed just," is not as clear upon this proposition as might be 
desired, in that it seems to apply only to rent due and unpaid, but section 416, 
General Code, clears up all ambiguity by providing broadly that "the superintendent 
of public works of Ohio shall regulate the ·rate of tolls to be collected on the 
pt:blic works of the state, and shall fix all rental>." 

Second. Your second question is directed to the proposition of whether or 
not the legislature in its laws establishing the canals and reservoirs, had in mind the 
idea of making a profit from them. This question would seem to raise a question of 
policy rather than one of law. The legislature has apparently chosen to allow 
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the matter of the rateE of all tolls and rentals to rest in the sound judgment and 
discretion of the superintendent of public works, giving him in sections 416 and 431 
of the General Code of Ohio, full authority to regulate the rate of tolls, fixing all 
rentals, and adjusting and fixing the amount of rent due and unpaid '"as may be 
dt-emed just." Legislative intent can be gathered only from the language of the 
statutes, and that language clearly and unequivocally places the control of rates 
of tolls and rentals in the hands of the superintendent of public works. Without 
reviewing the declarations of the legislature bearing upon this proposition, it is 
sufficient to observe that a very recent enactment contemplates that there may prop­
erly be a scale of toll rates and charges, sufficiently high to leave a surplus after pay­
ment of the cost of operation, maintenance and improvement. I refer to section 2503-1 
of the General Code, as amended in 103 0. L., p. 473, said amended section 
being passed April 18, 1913, and providing, among other things, for the disposition 
of a surplus such as is referred to above. 

Third. Your third question, as to what authority, if any, exists at the present 
time, or has existed at any time hitherto, for the leasing or selling of surplus 
water from the canal for other than power purposes, must be answered by a 
reference to several sections of the General Code. While section 431 refers in terms 
to the leasing of surplus water power, there is no expression of limitation by 
which the superintendent of public works is inhibited from leasing water for 
purposes other than power. On the other hand, section 429, General Code, refers 
to contracts for "water privileges" and section 433, General Code, authorizes the 
superintendent of public works to collect not only "water rents as they become due 
under the lease of water power," but also "rentals for pipe permits." If. the 
legislature had not intended to authorize the leasing of water for purposes other 
than power, it would not have authorized the collection of rentals for pipe 
permits. I am, therefore, of the opinion, that the superintendent of public works 
has authority for leasing surplus water from the canals, for purposes other than 
power. . 

Fourth. Your inquiry as to the meaning of the term "surplus water not needed 
for navigation" is best answered by a reference to section 431 of the General 
Code, which omits the words "not :1eeded for navigation" and broadly authorizes 
the leasing of surplus water power. I am, therefore, of the opinion, that you have 
the authority, where water in a canal is not needed for navigation for the reason 
that there is no navigation in the canal, to lease said water, if not needed for 
some other purpose such as the protection of the canal. 

Fifth. As to your fifth question, I am of the opinion that the fact that the state 
has made public parks of various reservoirs, does place a limitation upon the 
leasing of water drawn therefrom. These reservoirs are, by the statutes, dedicated 
and set apart forever, for the use of the public as public parks or pleasure resorts, 
and are to be open to the public for recreatio11 and pleasure, including hunting, 
fishing and boating, and it is clearly the intention of the legislature that no lease 
of water privileges is to be made which would interfere with the right of the 
people to use these reservoirs for the above named purposes. 

Very truly yours, 
Eow ARD C. TuRNER, 

Attorney General. 
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10. 

UNDER SECTION 3004, GENERAL CODE, THERE IS NO LIMITATION 
OF TIME OR AMOUNT ALLOWED PROSECUTING ATTORNEYS FOR 
EXPENSES. 

Neither the court of common pleas nor probate court have any jurisdiction under 
sectio.n 3004, General Code, to limit the amount or time of withdrawing the amount 
allowed prosecuting attorneys for expenses to be paid under said sution. The 
matter lies wholly within the discretion of the prosecuting attorneys. 

CoLUMBUS, OHIO, January 18, 1915. 

HoN. CHAS. T. STAHL, .Prosecuting Attorney, Wauseon, Ohio. 
DEAR SIR :-I acknowledge receipt of yours of January 11, 1915, in which you 

ask for an opinion of this department, upon the following question: 

"The construction of section 3004, G. C., as to whether the prosecuting 
attorney may draw out the entire fund therein stipulated, viz., one-half 
of his salary, at his own discretion, or whether it is within the juris­
diction of the judge, and that he may apportion the same." 

This section reads as follows: 

"There shall be allowed annually to the prosecuting attorney in ad­
dition to his salary and to the allowance provided by section 2914, an 
amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties and 
in the furtherance of justice, not otherwise provided for. Upon the order 
of the prosecuting attorney, the county auditor shall draw his warrant on 
the county treasurer payable to the prosecuting attorney or such other 
person as the order designates, for such amount as the order requires, not 
exceeding the amount provided for herein, and to be paid out of the 
general fund of the county. 

"Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not 
less than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, con­
ditioned that he will faithfully discharge all the duties enjoined upon him, 
by law, and pay over according to law, all moneys by him received in his 
official capacity. Such bond with the approval of such court of the 
amount thereof and sureties thereon and his oath of office inclosed therein 
shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday 
of January, file with the county auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the 
current year, and shall if any part of such fund remains in his hands 
unexpended, forthwith pay the same into the county treasury. Provided, 
that as to the year, 1911, such fund shall be proportioned to the part of 
year remaining after this act shall have become a law." 

The evident purpose of the enactment of this statute was to place at the 
disposal of the prosecuting attorney a sum of money which he might expend in 
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such a fllanner as to render partial secrecy at the time when the expenses were 
incurred, and also adding a requirement tha·t on or before the fiJst 1Ionday 
of the year following, he should render a statement under oath, of the manner 
of his expenditures. 

The statute contemplates two methods by which this special fund may be 
<irawn from the treasury and by the prosecuting attorney expended. First, he 
may secure from the county auditor a warrant for all or a portion of the amount 
to which he is entitled, after having given bond and securing its approval by the 
court; or, he may leave the entire amount in the county treasury and issue 
his order to the county auditor for each separate expenditure of money. In no 
event does the statute contemplate that the court shall exercise any jurisdiction 
or have any control over this fund other than to approve the bond when 
submitted. 

I am in hearty accord with the construction you have placed upon this section, 
wherein you say: 

"The matter lies wholly within the discretion of the prosecuting 
attorney, and that after the bond is executed and approved by the court, 
it is not within the province of the court to designate either the amount 
or the time in which the prosecuting attorney may draw the fund." 

It is my opinion, therefore, that after you have given bond and the bond has 
been approved by the court, you may withdraw either all or a portion of the 
amount to which you are entitled, and expend it in such a manner as is con­
templated by this section, and that the court has no jurisdiction over the amount 
to be drawn by you. 

11. 

Yours very truly, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE CIVIL SERVICE COMMISSION REQUIRED TO CERTIFY ONLY 
THE THREE CANDIDATES STANDING HIGHEST ON ELIGIBLE 
LIST. 

Whw the state civil service commission has certified to a board the names of 
the three candidates standing highest, said commission has no authority to certify 
the three next highest to said board, merely because said board is unable to agree 
upon any· one for the position. 

COLUMBUS, OHIO, January 18 , 1915. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of January 13, 1915, which submits the follow­

ing proposition : 

"In one of the counties of Ohio, we recently held an examination 
for the position of superintendent and matron of the county infirmary. 
This examination resulted in an eligible list of some eight (8) people 
for each position. On requisition of the board of county commis­
sioners, we certified the three highest people for each position. . The 
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clerk of the board of county commissioners now notifies us that the 
board has been unable to agree upon any one for either of the positions 
of superintendent and matron, and asks us to certify to them the next 
people on the eligible list. We doubt the power of this commission to 

·go any further than we have already gone when we made the regular 
certification, unless legal reasons are given to us for the removal of 
those from the eligible list who stand highest thereon." 

Your view is correct; this department approves your action. The fact alone 
that the board of county commissioners are unable to agree upon any one for either 
position, will not justify you in certifying the names of the next three persons on 
the eligible list. 

12. 

Respectfully yours, 
Eow ARD C. TURNER, 

Attorney General. 

EMERGENCY ACT OF THE LEGISLATURE BECOMES A LAW ON THE 
DAY IT IS SIGNED. 

An emergency act of the legislature becomes a law on the day it is signed by 
the governor. 

CoLUMRus, 0Hro, January 18, 1915. 

The Bureau of In.-pection and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRs :-Under date of January 12! 1915, you inquire: 

"When does an emergency act of the legislature become a law; the 
day it is signed by the governor or the day it is filed with the secretary 
of state?" 

The sections of the constitution, that it is necessary to consider in this matter, 
are as follows: 

"Article II, Sec. 1c. No law passed by the general assembly shall go 
into effect until ninety days after it shall have been filed by the governor 
in the office of the secretary of state, except as herein provided. 

"Article II, Sec. 1d. Laws providing for tax· levies, appropriations 
for the current expenses of the state government and state institutions, and 
emergency laws necessary for the immediate preservation of the public peace, 
health or safety, shall .go into immediate effect. 

"Article II, Sec. 16. Every bill passed by the general assemcyly shall, 
before it becomes a law, be presented to the governor for his approval. 
If he approves, he shall sign it and thereupon it shall become a law and be 
filed with the secretary of state. If he does not approve it, he shall 
return it with his objections in writing, to the house in which it originated, 
which shall enter the objections at large upon its journal, and may then 
reconsider the vote on its passage. If three-fifths of the members elected 
to that house vote to repass the bill, it shall be sent, with the objections 
of the governor, to the other house, which may also reconsider the vote on 
its passage. If three-fifths of the members elected to that house vote 
to repass it, it shall become a law notwithstanding the objections of the 



ATTOR!'."EY GEXER.AL. 

governor, except that in no case shall a bill be repassed by a smaller 
vote than is required by the constitution on its original passage. * * * 
If a bill shall not be returned by the governor within ten days, Sundays 
excepted, after being presented to him, it shall become a law in like manner 
as if he had signed it, unless the general assembly by adjournment 
prevents its return; in which case, it shall become a .Jaw unless, within 
ten days after such adjournment, it shall be filed by him, with his ob­
jections in writing, in the office of the secretary of state." 
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I assume that you do not refer,· in your question, to a bill which has been 
presented to the governor and has not been signed by him, or one which has been 
vetoed by him, since you ask, solely, when an emergency act becomes a law­
the day it is signed by the governor or the day filed with the secretary of state. 

The actions of the general assembly are known as "bills" until they have 
received the signature of the governor, when they are known as "laws." Section 
16 of article II, above quoted, states that every bill passed shall, before it becomes 
a law, be presented to the governor for his approval, and when signed shall 
thereupon becomes a law. Therefore, it is necessary that the signature of the 
governor be attached to a bill before it becomes a law, but it does so become a law 
upon such signature being attached. The mere fact that it is required to be filed 
with the secretary of state does not affect the fact that it is already a law. 

Section 1d. of article II states that emergency laws shall go into immediate 
effect. 

Since a bill becomes a law upon the signature of the governor and does not 
P.ecessarily have to wait upon the filing of the same with the secretary of state, 
1 am of the opinion that an emergency act of the legislature becomes a law, 
immediately, upon its being signed by the governor. 

13. 

Very truly yours, 
EDWARD c. TURNER, 

Attorney General. 

ARTICLES OF INCORPORATION-MUTUAL FIRE INSURANCE COM­
pANY MUST STATE IT IS FORMED FOR PURPOSE OF TRANS­
ACTING "BUSINESS OF INSURANCE ON THE MUTUAL PLAN." 

A mutual fire insurance company must, in its articles, state that it is formed 
for the purpose of transacting "business of insurance on the mutual plan." 

CoLUMBus, OHIO, January 18, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I return herewith, without my approval endorsed thereon, the pro­

posed articles of incorporation of The Auto Insurance Company, for the reason 
that the statement of the purpose of incorporation is so indefinite that it cannot 
be determined therefrom what the kind and character of business, which the 
company proposes to undertake, is. 

The declared purpose of the corporation is as follows : 

"insuring automobiles and accessories against fire or theft, or both." 
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This. fact, together with the fact that the corporation is not for profit, suggests 
th\ possibility of an attempt to incorporate either under sections 9510 and 9556, 
or under section 9593, General Code. 

I find that my predecessor advised the then secretary of state, that the articles 
were not in conformity with section 9593, General Code. The correspondence 
attached to the articles, and also enclosed herewith, shows that the incorporators 
actually did intend, in the first instance, to organize a mutual protective association, 
under section 9593, General Code, but now tender the same articles of incorpora­
tion as sufficient for a mutual company, under section 9510, General Code. 

It is true that mutual companies may be organized under sections 9510, General 
Code, and the succeeding sections, particularly sections 9525-9528, inclusive. But 
in order that the articles of incorporation may be so definite as to enable one to 
apprehend the exact nature of the corporation, I am of the opinion that it is 
necessary specifically to state in the articles that the company is formed for the 
purpose of transacting the business desired "on the mutual plan." For lack of 
these necessary words I am unable, as already stated, to certify my approval of 
the articles. 

14. 

Very truly yours, 
Enw ARD C. TuRNER, 

Attorney General. 

WHO MAY BE EMPLOYED BY THE STATE BOARD OF CHARITIES AS 
VISITORS-DUTIES THEY MUST PERFORM 

The board of state charities may enter into an arrangement with a private 
charitable organization whereby its representatives may be employed b31 the board 
to act as visitors for the inspection of institutions receiving, caring for and dis­
pr-smg of children, provided such visitors perform all of the dutieo· of the position; 
.wch an arrangment would not be lawful if the visitors merely inv<stigated the 
disposition of certain classes of children. 

CoLUMBUS, 0Hro, January 18, 1915. 

The Board of State Charities, Columbus, Ohio. 
DEAR Sms :-I acknowledge receipt of your letter of January 12, 1915, re­

questing my opinion upon the following question: 

"A certain private organization, in which this board has confidence as 
to its ability and discretion, in one of the larger cities is planning to 
make a special study of the disposition of illegitimate children. * * * 

"Would it be possible for this board to designate certain members of 
the private organization as visitors without salary and thereby have 
the rights and powers of other visitors employed under the express terms 
of section 1352 ?" 

Section 1352 of the General Code, as amended 103 Ohio Laws, 865, provides as 
follows: 

"The board of state charities shall investigate by correspondence 
and inspection the system, condition and management of the public and 
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private benevolent and correctional institutions of the state and county, 
and municipal jails, workhouses, infirmaries and children's homes, and all 
maternity hospitals or homes, lying-in hospitals, or places where women are 
received and cared for during parturition, as well as all institutions whether 
incorporated, private or otherwise which receive and care for children. 
* * *. For the purpose of such investigation and to carry out the pro­
visions of this chapter it shall employ such visitors as may be ne;:essary, 
who shall, in addition to other duties, investigate the care and disposition 
of children made by institutions for receiving children, and by all institu­
tions including within their objects the placing of children in private homes, 
and, when they deem it desirable they shall visit such children in such 
homes, and report the result of such inspection to the hoard. * '' * 

"Section 1352-1. Such board shall annually pass upon the fitness of 
every benevolent or correctional institution, corporation and association, 
public, semi-public or private as receives, or desires to receive and care 
for children, or places children in prh;atc homes. * * * \Vhen the 
board is satisfied as to the care given such children, and that the re­
quirements of the statutes covering the management of such institutions 
are being complied with, it shall issue to the association a certificate to that 
effect, which shall continue in force for one year, unless sooner revoked 
by the board. K o child shall be committed by the juvenile court to an 
association or institution which has not such certificate unrevoked and 
received within fifteen months next preceding the commitment. A list 
of such certified institutions shall be sent by the board of state charities, 
at least annually, to all courts acting as juvenile courts and to all associa­
tions and institutions so approved. Any person who receives children or 
receives or solicits money on behalf of such an institution, corporation or 
association, not so certified, or whose certificate. has been revoked, shall 
be guilty of a misdemeanor, and fined not less than $5.00 nor more than 
$500.00." 
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Without quoting the remaining provisions of the chapter in which these 
sections are found I may say that on an examination of them I have reached the 
conclusion that "the provisions of this chapter," referred to in section 1352, do not 
comprehend any of the other sections of the General Code which happen to be in 
the chapter in question, but the phrase is obviously limited in its application to the 
contents of section 1352-1, above quoted. That is to say, the purpose for which 
visitors may be employed by the board of state charities is to enable the board to 
acquire information upon which to base its determination relative to the issuance 
of the certificate provided for in section 1352-1. For this purpo_se the investigation 
described in section 1352, as amended, must be made, and such investigation 
must include, within its scope, the system, condition and management of all in­
stitutions which receive and care for children, with a view to determining the 
fitness of such institutions to do this kind of work. 

I am ~f the opinion, therefore, that the board of state charities is without 
authority to employ, in any sense, a visitor, the scope of whose investigation 
would be limited to examining into the condition of any class of children cared 
for in institutions, with the sole object of studying the disposition of such children 
as a class. The visitors must examine the institutions, as such, and must report 
to the board the care and disposition of children in the institution so that the board 
can pass upon the fitness of the institution. 

The arrangement about which you inquire could not lawfully be entered into 
if the visitors without salary, of which you speak, would not be expected to report 
to the board or would limit the scope of their investigations to the care and 
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disposition of children of a certain class; but if the persons whom you have in 
mind are willing to act as visitors for the board of state charities and to perform 
all the duties of such visitors, without compensation, for the purpose of incidentally 
acqumng for other uses approved by the board, information with respect to the 
care and disposition of certain classes of children in the institutions examined 
by them, I believe that the arrangement would be lawful and would constitute 
an "employment" within the meaning of section 1352 as I have quoted it. In such 
event, the employment might be limited, if desired, to a certain class of institu­
tions such as public institutions, semi-public institutions or private institutions 
receiving and caring for children and placing them in private homes, as such a 
division of the labor of visitation is permissible under the statute. To permit 
the arrangement upon the first basis disclosed above, would be to subject the 
institutions subject to inspection to two visitations for the same single purpose; 
and indeed would compel them to open their doors to investigators not really 
interested in the ascertainment of the facts which the law requires the board of 
state charities to find ont. I do not believe that snch an arrangement could be 
justified. 

While I have not been able to answer your question positively, I trust that 
my advise to you will enable you to determine the actual question which you have 
before you. Very truly. your~, 

16. 

Enw ARD C. TuRNER, 
Attorney General. 

MECHANIC'S LIEN NOT TO BE ENFORCED AGAINST STATE. 

A mechanic's lien is not to be enforced against the state. 

CoLUMBUS, OHIO, January 19, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of January 15, 1915, 

which is as follows: 

"By direction of the board of administration, I am handing you 
herewith the sworn and itemized statement of a claim which was filed 
with the board of administration January 7, 1915, by Talfourd P. Linn, 
attorney for the Atlantic Terra Cotta Company, subcontractors, who have 
been awarded the general contract for the construction and completion 
of a dormitory building at the institution for feeble-minded, Columbus, 
Ohio. 

"I am also enclosing letters under dates of January 7 and 8 from 
Mr. Linn; copy of letter from the Ohio board of administration to the 
Dawson Construction Company; two letters from the Dawson Construction 
Company to the board of administration under dates of January 9 and 14; 
all of which are self-explanatory. 

"Your advice and opinion is respectfully requested as to what further 
action should be taken by the board relative to said claim." 

Replying to the inquiry contained in your letter, permit me to advise that the 
courts, in the construction of section 8324 of the General Code, have held that 
while the language is broad enough to include public improvements, public build­
ings, etc., that statute does not apply tp improvements in charge of the state. 
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The state cannot be sued; consequently mechanic's lien cannot be perfected in a 
case of this kind. Inasmuch as a suit may not be brought against the state for 
the enforcement of a mechanic's lien there is no method by which a court can 
decree its enforcement, and in the absence of a law to enforce the same, the 
auditor of state cannot recognize this lien. 

This matter was fully considered by Judge Kyle in the case of The State of 
Ohio ex rel. Merritt & Company v. D. Q. :Morrow et al., 10 Ohio Nisi Prius 
Reports, ::-i. S. page 279, in which he decided: 

"There are no proceedings in law whereby a mechanic's lien may be 
enforced against the state of Ohio." 

This case was affirmed by the circuit court in the following memorandum 
opinion to be found at the bottom of page 279 of the volume referred to above, 
and is as follows : 

"We think that the judgment of .the lower court should be affirmed for 
the reasons given by Judge Kyle in his opinion, and in addition this reason : 

"'There is a doctrine laid down in 38th Law Bulletin, 212, which is 
the law that where a contractor absconds that that ends his rights, and that 
the owner may proceed with the completion of the work and without paying 
to the contractor or his subcontractor anything, even though he should 
complete the work at a less price than originally contracted for.'" 

In view of the circumstances and from the facts presented, it would appear 
that there is nothing further that your board can do towards affording relief to 
the subcontractor, The Atlantic Terra Cotta Company. 

17. 

Very respectfully yours, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE LIQUOR LICENSING BOARD-PRESENT GOVERNOR'S AUTHOR­
IZATION FOR FlXED CURRENT EXPENSES, PREVIOUSLY AUTHOR­
IZED, NEED NOT BE SECURED-GOVERNOR'S APPROVAL NOT 
NECESSARY FOR CURRENT FIXED EXPENDITURES OF COUNTY 
BOARDS-PRESENT GOVERNOR SHOULD APPROVE ALL ITEMS 
OF EXPENSES OF STATE BOARD, HEREAFTER INCURRED. 

1. The state liquor licensing board need not secure present governor's author­
ization and approval of fixed current expenses previously authorized and approved 
bs preceding governor. 

2. The state liquor licensing board need not procure the approval of the 
governor for the current fixed expenditures of county boards other than salaries 
of members hereafter appointed. 

3. The state liquor licesing board should have the approval of the presen~ 
governor to all items of expense of said state board hereafter to be incurred. 

CoLUMBUS, OHIO, January 21, 1915. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of yours of the 13th requesting an answer to 

three questions propounded. 
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The answers to these questions involve a construction of sections 5, 8, 13 and 
46 of the act of April 18, 1913, 103 0. L., 216. 

The first question you ask is: · 

"Should it procure and have on its files the newly installed governor's 
authorization and approval of its current fixed expenditures hereafter to 
be paid? At the installation of the department or from time to time there­
after as they arose, such expenditures were authorized in writing by the 
governor retired." · 

My answer is, No. 
Supplementing the answer just given: 
(a) Referring now to the things mentioned in section 5 of the act; rental of 

office for the state board does not require the approval of the governor either in 
the incurring or paying of same. Section 5 is by no means clear, and the only safe 
course to pursue is to secure the approval of the governor to the incurring o£ all 
indebtedness other than rental above referred to, and for your protection and to 
m·oid all questions, I hold this to be necessary to any future indebtedness incurred. 

For the continued payment of the approved compensation of those persons 
whose employments were approved by the preceding governor, there need be 
no further approval by the present governor. No other persons may be employed, 
nor may compensation heretofore approved be increased without the approval of 
the present governor. 

(b) Referring now to section 8: The approval of the present governor is 
unnecessary for the continued payment to county licensing commissioners of the 
salaries heretofore fixed with the approval of the preceding governor. Such 
salaries may not be changed, nor may the salary of a new incumbent be fixed 
without the approval of the present governor. 

Your second question is : 

"Should it procure and have on its files the newly installed governor's 
approval of the current fixed expenditures of the county boards here­
after to be paid?" 

My answer is, 1'\o. (Salaries of county licensing commissioners is referred to 
above.) 

Section 13, which authorized the incurring of expenses by county boards, re­
quires the approval only of the state board. This section (13) further provides 
that the payment (not the incurring of the expenses) be made in the same manner 
as the state board's expenses are· paid. The manner in which the expenses of both 
the state and county boards, which have been properly incurred, are to be paid is 
provided for in section 46 of the act. The language of this section is clear and 
needs no explanation. 

Your third question is: 

"Should it have on file the newly installed governor's written author­
ization for the incurring of its incidental and contingent expenses that 
may and will arise, the exact nature and amount of which cannot always 
be determined in advance? Would an oral authorization for the incurring 
of such expenses to be subsequently approved in detail in writing by the 
governor be sufficient?" 

My answer is that it will be necessary for your board to have the present 
governor's approval for the incurring of such incidental and contingent expenses 
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of the state board. The method of such approval is not prescribed by the act, 
but it should be of such character as to leave no doubt. I suggest that yon 
outline to 'th;! governor the general nature and probable amount of such expense 
and have him approve it. This together with the subsequent approval in detail 
(for payment) will be sufficient. Respectfully, 

18. 

Eow ARD C. TURNER, 
Attorney General. 

CONSTRUCTION OF SECTIOX 742, GENERAL CODE-SUPERINTEND­
ENT OF BANKS XEED XOT E~IPLOY AN ATTORNEY TO PRESENT 

·HIS ACCOUKT TO COURT. 

Under sectioa 742, General Code, the notice required to be given "such co,·­
poration, company, society or association," should be served at such time prior 
to presenting the statement of expenses of supervision and liquidation to the commo11 
pleas court for approval as will give all parties concerned a reasonable opportunity 
for filing objections or exceptions to such expens,e account. Under said sectiOI£ 
the superintendent of banks need ·not employ an attorney to present his account 
to the court for its approval. 

CoLUMBUS, OHIO, January 22, 1915. 

MR. GEORGE WALTERS, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-Under date of January 20, 1915, you submitted for my opinion the 

following question: 

"Section 742-4 relative to the expenses incurred in the liquidation of 
banks, among other things, provides that: 
'all expenses of supervision and liquidation shall be fixed by the super­
intendent of banks, subject to the approval of the common pleas court of 
the county in which the office of such corporation, company, society or 
association was located on notice to such corporation, company, society or 
association.' 

"Please render to me an opinion as to when such notice shall be given 
the corporation, company, society or association, and as to whether or not 
it is necessary to employ an attorney to represent the superintendent of 
banks in presenting the expense accounts to the court for its approval." 

Since you delivered this.letter to me personally and we had a conversation 
relative to the object of your request, T am answering it in view of my under­
standing of that conversation. 

The notice to "such corporation, company, society or association" required under 
section 742-4 of the General Code should be served at such time prior to prtsenting 
the statement of expenses of supervision and liquidation to the common pleas court 
for approval as will give all parties concerned a reasonable opportunity for filing 
objections or exceptions to any part of such expense account. 

If you so desire, you may personally present the accounts mentioned to the 
court for its approval, and need not employ an attorney, as any litigant has the 
right to appear in his own behalf in any court of common pleas in Ohio. 

Respectfully submitted, 
Eow ARD C. TuRNER, 

Attorney General. 

. ' 
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19. 

REGISTRATION OF LAND TITLES. 

I" registration of land titles, the titles are to be numbered consecutively. 
Documents relating to title should carry the title number for filing purposes. 
All papers relating to registered title should be filed together tmder the title number 
in the county recorder's office. 

CoLUMBUS, OHio, January 22, 1915. 

MR. C. B. GoRDoN, Recorder of Perry County, New Lexington, Ohio. 
DEAR SrR :-Permit me to acknowledge receipt of your favor of January 14, 

which is as follows: 
"Please let me know where to record a mortgage given under the 

Torrens land registration law. Each instrument is to be given a document 
number. Where do we get this number?" 

Replying to your inquiry, I beg to direct your attention to section 8572-47, G. C., 
at page 938 of vol. 103 0. L. (being section 47 of the act to provide for the 
settlement, registration, transfer and assurance of land titles and to simplify and 
facilitate transactions in real estate, known as the "Torrens land registration act") 
wherein it is provided that: 

"The recorder, upon the written request of the lessee, mortgagee, or 
encumbrancee, and payment of the proper fee, shall, in addition to register­
ing the same, also record the instrument filed in his office in volumes to 
be known respectively as 'records of liens on registered land' and 'record 
of leases on registered land' * * *" 

Answering yonr second question as to where you get the number to be given 
to the documents filed or recorded, permit me to call your attention first to the 
provision contained in section 8572-23 of the General Code (section 23 of the act) 
on page 927, vol. 103 0. L., as follows: 

"All certificates of title shall be numbered consecutively, beginning 
with number one. * * *" 

In addition to the proviSIOns quoted from section 8572-23, section 8572-35 of 
the General Code (103 0. L., 932) provides, amongst other things, that: 

"Each recorder shall keep an entry book in" which he shall enter and 
number in the order of their reception, all deeds and other voluntary in­
struments and all involuntary instruments and copies of writs or other 
papers filed with him which relate to registered land. He shall note in 
such book the· year, month, clay, hour and minute of the reception of all 
instruments or papers in the order in which they are received, and shall also 
at the same time enter the 1!111/lber of the i1~strument or paper in appropriate 
blank space on the registered certificate of title for the land to which it 
relates." 

In view of the fact that one of the purposes of the law is to "simplify and 
facilitate transactions in real estate" it is at once apparent that one of the 
essentials to carry out the intention of the act would be to have all o.f the papers 
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relating to a given case of a registered title where they might be readily accessible 
and in convenient form, and in view of this it is important that a system be 
adopted which will obviate the necessity of searching through extensive f.les for 
the purpose of locating such papers. 

I believe that the purpose of the act will best be carried out if every paper 
relating to a registered title bears the number of the registered title as the master 
number, and in addition thereto the number given the document at the time of 
its reception as contemplated in section 8572-35 of the General Code. At the 
present time there are, of course, comparatively few papers to be searched for in 
connection with the operation of this law, but as time goes on and business 
under this law increases numerous papers will be filed and unless all of the 
papers, documents, etc., in connection with a certain registered title are filed in 
one place it will be necessary to go through numerous files for the purpose of 
securing such papers which at the outset could and should be segregated and it 
is my opinion that the provision in section 8577-36 of the General Code for the filing 
of other instruments and memoranda in any way affecting the title to registered land 
under the proper nJe numbers contemplates the use of the registered title number 
as the proper file number. 

20. 

Trusting that this answers your inquiry, I beg to remain, 
Very truly yours, 

EDWARD C. TURNER, 
Attorney General. 

CIVIL SERVICE-SECRETARY OF STATE MAY 8ELECT STATE 
REGISTRAR OF AUT01fOBILES AS ONE OF TWO EXCEPTIOXS TO 
CIVIL SERVICE LAW. 

Under sectio•1 7 of subdh!ision 8 of the civil service act, ·:186-8, General Code, 
the secretary· of st:tle may select as 011e of two secretaries, clerks or assistants, 
the person discharging the duties of automobile registrar. 

CoLUMBUS, OHIO, January 23, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your5 of the 21st inst., asking for an 

opinion as follows: 

"The head of what is known as the automobile department is designated 
as the registrar of automobiles, and is an appointee of the secretary of 
.state. The state civil service commission has made an examination to de­
. termine the duties of this position, and we find them as follows: 

"'Supervising the registering of automobiles, motorcycles, chauffeurs 
and dealers, the receipt of fees and issuing of tags and badges, conducting 
correspondence and directing of all employes of his department; annually 
receives and accounts for about $700,000.00. He has heretofore been re­
quired to give bond in the sum of $50,000.00.' 

"The state civil service commission desires to know whether or not as a 
matter of law the duties of this position are such as may be performed by 
an assistant to the secretary of state, provided for in subsection 7 of main 
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section 8, of the civil service act. This section provides that such ~n 
elective officer as the secretary of state may have two secretaries, assistants 
or clerks exempt from the classified service. vVe are clear that this 
position is not that of a secretary or clerk, and desire to know whether or 
not as a matter of law it can be designated ·as an assistant to the 
secretary of state." 

Also your supplementary letter of same date, reading: 

"Referring to our letter of even date with reference to the head of 
the automobile department, will say that the matter contained in quota­
tion marks is the description of the duties of that position as prepared 
by this department for use in standardizing that position. We are pre­
paring what we call the standardization of positions as shown by the 
duties, and the matter quoted is taken from our description of these duties 
as determined after an examination for that purpose." 

Careful investigation of both the statutes and appropriation bills will fail to 
disclose any department in this state known as the "automobile department," or 
any position known as the "registrar of automobiles." Neither are there any 
such duties as you refer to in your quotation above, resting upon any one except 
the secretary of state himself. Now here is there any authorization or require­
ment that the person now occupying the· position referred to, shall give bond. 
\·Vhether he gives bond or not is a matter for the secretary of 'tate to determine. 

The duties of "supervising the registering of automobiles, motorcycles, chauf­
feurs and dealers, the receipt of fees and the issuing of tags and badges, conducting 
correspondence and directing all employes of his department" rests exclusively upon 
the secretary of state. 

The secretary of state may, however, employ the necessary assistants and 
clerks to enable him to discharge the duties of the office so long as he_ remains 
within the appropriation given him for that purpose by the legislature. 

As to his duties respecting the registration of automobiles, etc., the matter 
now under consideration, he may require any of the employes in his office to 
assist. In other words, the secretary of state alone has the· power to prescribe 
the duties of employes in his department, except so far as the statute confers 
a limited power upon the assistant secretary, under certain conditions. The 
bureau of vital statistics, in regard to the registrar of which I gave you an 
opinion recently, is a separate department in respect to which the secretary of 
state has certain duties to perform. 

While under section 9 of the civil service act (G. C. 486-9) the civil service 
commission may make and put into effect rules for the classification of offices, 
positions and employments, your commission is without authority to prescribe what 
the duties of the employment shall be. In other words, you are to take the duties 
as prescribed by statute, or in the absence of statute as prescribed by the head 
of the department, for each employe. . 

Taking the duties of the position referred to to be the assisting of the secretary 
of state in respect to his duties imposed upon him by law, relative to automobiles, 
motorcycles, chauffeurs and dealers, and his supervising for the secretary of state 
the registering of automobiles, motorcycles, chauffeurs and dealers, the receipt of 
fees and issuing of tags and b.adges, conducting correspondence and directing all 
employes of this particular pha~e of the secretary of state's duties, and receiving 
on behalf of the secretary of state large sums of !fiOney, the person occupying 
such a position must be classed either as a chief clerk or an assistant. 
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As has been said to you in former opinions from this department, it is the 
duties which the employe discharges rather than the title he bears. that are 
controlling. 

As the secretary of state is clearly such an officer as may make the appoint­
ment under subsection 7 of section 8 of the civil service act (G. C. 486-8), he 
clearly has the right to exempt the employe from acting under the designation of 
registrar of automobiles from the classified service under said subsection 7, pro­
viding the present secretary of state has not heretofore exempted two secretaries, 
clerks or assistants, not counting the assistant secretary of state. 

21. 

Yours very truly, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF STATE CHARITIES llfAY KOT ACT AS VISITING AGENT 
OF COUXTY CHILDRE:\''S HOME-TRUSTEES OF CHILDREN'S 
H0~1E :\IUST CO-OPERATE WITH STATE BOARD IN ORDER TO 
TRANSFER GUARDIANSHIP OF CHILDREN NOT PROPERLY CARED 
FOR-EXPEXSE OF EXA:\IINATION OF CHILD BY STATE BOARD 
IS NOT CHARGEABLE AGAINST THE COUNTY. 

1. The board of state charities may not act as visiting agent of county chil­
dren's home. An agreemwt to do so will not have the effect of transferring the 
guardianship of all wards of the home to the board of state charities. There must 
be a separate transfer of this hnd in the case of each child under section 1352-3, 
General Code. 

2. In case a visitor of the board of state charities discovers that a child placed 
by a children's home is not being properly cared for, and the trustees are willing 
to co-operate with the strlfr board, the f'roper procedure is for the trustees of the 
home to transfer the guardianship to the state board of charities under sectio11 
1352-3, General Code. 

3. E:rpeuses inwrred by the board of state charities in havi:zg made a physical 
ond mental examination of a child to be placed in a foster home a1·e not chargeable 
against the county of the child's legal residence, under section 1352-4, General Cr i.· 

CoLUMBUS, OHio, January 23, 1915. 

The Board of State Charities, Columbus, Ohio. 
GENTLEMEN :-Under date of January 12th, you request my opinion upon the 

following questions: 

"1. Two county children's homes have by resolution of their boards 
of trustee, requested the board of state charities to act as visiting agent. 
The board has accepted the responsibility. The question has been raised 
whether the board of state charities by such general contract becomes ipso 
facto the sole and exclusive guardian of children received from such home:: 
and placed in foster families, or, whether it will be necessary to have a 
formal transfer of each case in the manner set forth in section 1352-3. 

''2. If the general contract aHd agreement grants such guardianship, 
can it be held to apply to a child previously placed in a foster home by 
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the board of trustees who upon sub,equent investigation and visitation by a 
representative of this board is found to be placed in an improper home 
and should be placed in another; or, must readjustment be made by the 
board of trustees personally or by formal transfer of the case to the board 
of state charities. 

· "3. It is the practice of this board before placing a child in a foster 
home for the first time, to have a thorough physical and mental examina­
tion; the charges for such service have been very nominal. We wish to 
know whether such items of expense can be included in the terms of 
section 1352-4 for reimbursement by the proper county. 

"4. Furthermore, when the board of state charities acts as agent 
for a county home under section 3099 shall the home be responsible for 
expenses of visiting children previously placed by the board of trustees, 
as is the case when former wards of that board have been placed in foster 
homes by the board of state charities?" 

Your first q_uestion invites consideration of sections 1352-3 and 3099 of the 
General Code, as amended in the so-called Juvenile Code, 103 0. L., 864. It will be 
necessary to consider practically all the provisions of both of these sections, and 
I accordingly quote them in full : 

"Section 1352-3. The board of state charities shall, when able to do so, 
receive as its wards such dependent or neglected minors as may be com­
mitted to it by the juvenile court. County, district, or semi-public chil­
dren's homes or any institution entitled to receive children from the 
juvenlle court may, with the consent of the board, transfer to it the 
guardianship of minor wards of such institutions. If such children have 
been committed to such institutions by the juvenile court that court must 
first consent to such transfer. 

"The board shall thereupon ip'o facto become vested with the sole 
and exclusive guardianship of such child or children. The board shall, 
by its visitors, seek out suitable, permanent homes in private families for 
such wards; in each case making in advance a careful investigation of the 
character and fitness of such home for the purpose. Such children may 
then be placed in such investigated homes· upon trial, or upon such 
contract as the board may deem to be for the best interests of the child, 
or proceedings may be had, as provided by law, for the adoption of the 
child by suitable persons. The board shall retain the guardianship of a 
child so placed upon t~ial or contract during its minority, and may at 
any time, if it deems it for the best interest of the child, cancel such contract 
and remove the child from such home. The board, by its visitors, shall visit 
at least twice a year all the homes in which children have been placed 
by it. Children from whom on account of some physical or mental defect 
it is impracticable to find good, ftee homes, may be so placed by the 
board upon agreement to pay rea~onable board therefor not to exceed 

· $3.50 per week, which shall be paid out of funds appropriated to the use 
of the board by the general assembly. \Vhen necessary any children so 
committed or transferred to the board may be maintained by it in a suitable 
place until a proper home is found. 

"So far as practicable children shall be placed in homes of the same re­
ligious belief as that held by their parents. 

"Section 3099. Unless a children's home places its wards through the 
agency of the board of state charities, the trustees shall appoint a com­
petent person as visiting agent, who shall seek homes for the children in 
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private families, where they wlli be properly cared for, trained and 
educated. When practicable, the agent shall visit each' child so placed 
not less than once in each year, and report from time to time to the 
trustees its condition, any brutal or ill treatment of it, or failure to 
provide suitable food, clothing or school facilities therefor· in such family. 
The agent shall perform his or her duties under the direction of the 
trustees and superintendent of the children's home for which he or she is 
appointed, and may be assigned other duties not inconsistent with his or her 
regular employment as the trustees prescribe. His or her appointment 
shall be for one year, or until his or her successor is appointed, and he 
shall receive such reasonable compensation for his or her services as the 
trustees provide." 

Sl 

The fundamental question is as to what is meant by the phrase "unless a 
children's home places its wards through the agency of the board of state charities," 
as J>rovided in section 3099. I may say in connection with this section, I have 
examined the other provisions of the children's code and the unamended laws 
relative to the board of state charities and county children's homes. I do not 
find therein any direct authority in the trustees of children's homes to make the 
board of state charities a mere agent for the purpose of placing children in private 
homes, nor any authority on the part of the board of state charities to accept 
such an agency for this purpose. In my opinion, the phrase in question means 
and refers to the proceeding authorized in section 1352-3, General Code, and that 
only; so that the act of "placing wards of a children's home through the agency 
of the board of state charities" means the transfer to the board of the guardianship 
of the wards of the home, as contemplated by section 1352-3, as a consequence of 
which it becomes the duty of the board 11nder that section to seek out and provide 
permanent homes in private families for such wards. I do not fi~d any authority 
of law for the board of state charities acting as visiting agent for children's homes. 
The board has authority to appoint visitors to investigate institutions under section 
!352, General Code, and such visitors are especially directed, in addition to other 
duties, to ''investigate the care and disposition of children made by institutions for 
receiving children, and by ali institutions including within their objects the placing 
of children in private homes, and when they deem it advisable they shall visit such 
children in such homes and report the result of such inspection to the board." It 
may be a matter of convenience for the visitors of the board to act also as visiting 
agents for children's homes, but the duties of the two positions are not, in my 
judgment, compatible, for the reason that the purpose of the visitation under the 
supervision of the board of state charities is to enable that board to form judgment 
as to the efficiency of the management of the institution placing the child in the 
home. Therefore, the board of state charities is in a position in law, adverse, so to 
speak, to that of the children's homes, and for one person to act as the agent of 
both in the same transaction would offend against fundamental principles. 

Irrespective of the question whether a general contract such as you speak 
of can be made for the purposes of which you mention, I am of the opinion 
that such an agreement does not have the effect in and of itself of transferring 
the guardianship of children who are wards of the children's homes in question 
to the board of state charities. That must be, in my opinion, a separate, distinct 
and formal transfer. It is necessary in the case of each child, under section 1352-3, 
and a general transfer, either prospective or retrospective in its character is in­
sufficient. The very fact that the juvenile court must consent to the transfer 
of children committed to the children's home by it indicates the correctness of 
this view. 
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Your second question being dependent upon an answer to your first question 
opposite to that which I have given, perhaps does not require a separate answer. 
I may say, however, that in my opinion if the representatives of the board of state 
charities discover that a child previously placed in a foster home by the board 
of trustees of a children's home, is improperly placed and should be placed in an·· 
other home, and the trustees of the children's home ·are willing to co-operate with 
the board of state charities to that end, the proper procedure would be for the 
trustees to transfer its guardianship to the board of state charities as provided 
in section 1352-3, in which event the board acting under the section just cited might 
cancel the contract of indenture, remove the child from the home in which it was 
found, and place. it in another home more suitable to its interests. 

Your third question requires consideration of section 1352-4 of the General 
Code, as enacted 103 0. L. 867, which provides in part as follows: 

"The actual traveling expenses of such child and that of the agents 
or visitors of s:lid board in connection with placing such dependent or 
neglected child in a home and of subseq~ent visitation of such child, to­
gether with half the amount of board, if any, "paid by said board on 
account of the child to the owners of such home shall be charged by the 
board of state charities to the county in which the child had a legal residence 
when received by such board. The treasurer of each county shall pay the 
quarterly draft of the board of state charities for the amount so charge­
able against such county for the preceding quarter. * * *" 

It is apparent from the foregoing language that the expenses which are charge·· 
able to the county are traveling expenses in connection with placing a child in a 
home, expenses of subsequent visitation of such child and the board of the child. 
1 do not believe that the expense of making a physical and mental examination of 
the child can be regarded as a traveling expense; and certainly it could not be 
classed with the other expenses which I have named. Therefore, in my opinion, 
an expense of this character is not one for which reimbursement from the county 
of the legal residence of the child can be claimed. 

Your fourth question is answered by the general statement that the board of 
state charities upon the principles already laid down has no authority to act as an 
,,gent for a county home under section 3099 of the General Code. I might add to 
what I have already said along this line that if the board of state charities is to 
act as an agent of the home it "must pfrform its duties under the direction of the 
superintendent and trustees of the children's home * * * an<! may be assigned 
other duties not inconsistent with * * * regular employment as the trustees pre­
scribe, as these duties are exacted of the agents by section 3099." It will readily 
appear that the board of state charities is without authority to place itself in a 
position such as this. For these reasons I cannot give an answ!!r to your fourth 
question as you state it. 

ADDENDUM 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

After dictating the above opinion I discovered that my predecessor, the Honor­
able T. S. Hogan, advised you on January 6, 1915, that the board of state charities 
was without authority to act as a visiting agent of a children's home and that the 
only legal arrangement of this character is the transfer of guardianship. As J 
have already stated, I am in accord with his opinion. 
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22. 

JUVEXILE COL'RT SHOULD BE COXSULTED AS TO DISPOSITIOX OF 
CHILD CO:\DIITTED BY COURT TO A CHILDREX'S HO).lE. 

Juvenile court should, as a matter of policy, be co11sttlted as to dispositioll of 
a child by the children's home to ·which the court has committed it, when it IS 

suspected that the court will not approve such disposition. 

CoL1JMBL'S, OHIO, January 23, 1915. 

The State Board of Charities, Columbus, Ohio. 
GENTLEMEN :-I have your letter of January 12, 1915, which, in full, reads as 

follows: 

"In :\lay, 1912, the superintendent of a certain children's 'home, in­
corporated for the purpose of placing dependent children in foster homes, 
received from the board of trustees of a certain infirmary a child. The 
superintendent claims that in his contract with the infirmary officials there 
is a clause that the child may be returned at any time it may prove to 
be unplaceable. Between :\fay, 1912 and October, 1913, the child was 
placed in five different foster homes. At the last one the child was re­
moved hy an officer of the juvenile court of the county in which the foster 
parents resided on the ground of cruelty and abuse, for which the ·foster 
father was fined. For some reason the child was transferred without 
any record so far as is known to an officer connected with the juvenile court 
of another county presumably for the reason that the place of business 
of the organizatio11 referred lo above was in the latter county. There 
is no record in the latter court concerning the manner in which the 
custody of the child was secured. 

"Subsequently the child was placed in a foster home by the same officer 
of the latter court where it remained for about a year. The first record of 
the latter court concerning this child appears in i\ovember, 1914, where an 
affiuavit was filed with another officer of such court, the former officer 
who had handled this case without record having left the state. On the 
first day of December. 1914, said child was committed to the county children's 
home. 

"Previous to the disposal of the case by commitment to the county 
children's home, a representative of this board advised the o·fficer of the 
juvenile court that the child was a legal ward of the aforesaid organiza­
tion and that the superintendent should be notified concerning the situation. 
It appears that no such notice was sent and the child was committed to 
the children's home without even informing the organization which was 
supposed to be legally responsible for the child, perhaps on the ground 
that the court had some prejudice against the methods of such organization. 

"The board of trustees of the children's home have requested the 
organization which first dealt with this case to receive the child. The 
superintendent of the organization is in doubt because of court procedure 
as to his rights in the case. 

''Query: Should he accept this child from the county children's home 
without further procedure by the JUvenile court?" 

While you have stated the facts upon which my opinion is requested somewhat 
fully, I am unable to form from your recital very definite conclusions of law upon 

2-A. G. 
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some of the points suggested. In the first place you do not state what kind of an 
infirmary it was the trustees of which made the original contract with the private 
children's home referred to by you. This could scarcely have been a county in­
firmary because, in the first place, where there is a children's home in the county 
children may not be kept at the county infirmary (section 3092, G. C.); and where 
there is no children's home in the L'ounty the superintendent of the infirmary 
(whether it be a county infirmary or a municipal infirmary) may .transfer a child 
to a private charitable institution instead of providing for it in another county 
children's home or otherwise, except that the authorities doing this are limited 
to private homes in the county (section 4527, G. C.). lnas~uch as your letter at 
least suggests that the private institution of which you speak may have been 
located in a county other than that in which the infirmary which you mention was 
located, this statute, it would seem was not complied with. 

Therefore, one of the legal propositions involved in a complete answer to 
your query, viz.: that the private children's home was the legal guardian of the 
child in question by virtue of the original arrangement between it and the board 
of trustees of the infirmary, cannot be determined with any certainty from the 
facts stated by you. 

Again I do not feel that the facts submitted by you call for the consideration 
of the question of jurisdiction. At least the filing of the affidavit in l'\ ovemher, 
1914, would prima facie fix jurisdiction in the jm·enile court iti which the same 
was filed and the proceedings thereunder would not be open to collateral attack ; 
and insofar as the failure of the juvenile court to issue a citation under section 
1648 to the private children's home is the supposed guardian of the minor and its 
bearing upon the que8tion of jurisdiction i5 concerned. this cannot be considerell 
because of the lack of sufficient facts upon which to base an opinion as to guardian­
ship in the first instance. 

It seems, however, from what you say that the judge exercising the juvenile 
jurisdiction may have intended to keep the child in question away from the 
private children's home. That being the case, prudence suggests that the juvenile 
court be consulted by all parties concerned before the private home accepts the 
child from the county children's home. The jurisdiction of the juvenile cou!·t 
over a child committed by it to a children's home continues until the child attains 
the age of twenty-one years. so that the child may be recalled by the juvenile court 
from the county children's home or from any institution or foster home in which 
a child committed by the juvenile court has been placed by the authorities of the 
county children's home. 

In this respect I agree with the conclusions of my predecessor expressed in his 
opinion to you under date of December 30, 1914. So that if the court had juris· 
diction in the premises, a question which I am unable to decide from the facts 
stated by you, it would hardly be advisable for the private organization which you 
mention to accept the child from the county children's home under all the cir­
cumstances without the consent of the juvenile judge. 

The facts submitted not only are insufficient upon which to base an unofficial 
opinion, but they suggest to me that the whole matter presents a question of policy 
rather than· of law. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney General. 
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23. 

DEPOSITS BY STUDE~TS-TAXES, ASSESS::'IIENTS, LICENSES, FEES­
SUPPLIES, BROKEX APPARATUS, RECEIPTS FRO::'II DINING R00::\1 
SERVICE, R00::\1 REXT, ATHLETIC FEES, RECEIPTS FRO::'II CLASS 
PLAYS, ETC., XEED XOT BE PAID INTO STATE TREASURY. 

Deposits by studenJs of colleges, universities and 11ormal schools, against which 
supplies and broken apparatus are charged, are not to be paid into the state treasury 
weekly, under section 24, General Code. 

If students are charged for supplies for services, as the same are furnished, 
the sums so received should be paid into the state treasury weekly, under section 24, 
General Code. 

Receipts from di11i11g service and room rent in dormitories are not for the use 
oj any university, college or normal school as such, or for the use of the state, 
but for the use and maintenance of the dormitory, and are, therefore, not to be paid 
'«'eekly into the state treasury. · 

Athletic fees and receipts from class pla:ys and from entertainments, assum.!d 
to be student activities, are not for the use of the institution or the state and should 
1!(lt be pl'id into the stale treasury. 

CoLUMBUS, OHio, January 23, 1915. 

RoN. W. 0. HEFFERNAN, Budget Commissioner, Columbus, Ohio. 
DEAR SIR :-::\1r. Donaldson of your department requests, on your behalf, my 

opinion as to the interpretation of section 24 of the General Code, as amendetl 104 
Ohio Laws, 178, in the following particulars, as stated by him: 

"Will you please give, me your opinion as to whether this section makes 
it obligatory upon the colleges, universities and normal schools to turn in 
such extra funds as deposited by 'tudents for supplies used and breakage 
of apparatus, receipts from dining room service in dormitories, room rent 
in dormitories, key deposits, towel rentals and food supplies used by in­
dividual students in domestic science, athletic fees, receipts from class 
plays or other entertainments, etc." 

Said section 24 of the General Code, as amended, provides as follows: 

"On or before ::\Ionday of each week, every state officer, state institution, 
department, board, commission, college, normal school or university re­
ceiving state aid shall pay to the treasurer of state all moneys, checks and 
drafts received for the state, or for the use of any such state officer, state 
institution, department, board, commissio11. college, normal school or uni­
versity receiving state aid, during the preceding week, from taxes, assess­
ments, licenses, premiums, fees. penalties, lines, costs, sales, rentals, or other­
wise, and file with the auditor of state a detailed, verified statement of 
such receipts. \\'here tuitions and fees are paid to the officer or officers of 
any college, normal school or university receiving state aid, said officer or 
officers shall retain a sufficient amount 0£ said tuition fund and fees to 
enable said officer or officers to make refunds of tuition and fees incident to 
conducting of said tuition fund and fees. At the end of each term of any 
college, normal school or uRiversity reccivir.g- state aid, the officer or officers 
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having in charge said tuition fund and fees shall make and file with the 
auditor of state an itemized statement of all tuitions and fees received and 
disposition of the same." 

In dealing with funds of colleges, normal schools and universities, two questions 
of a general nature must be considered in applying these provisions to specific 
cases, namely : · • . 

(1) Are the moneys in question, tuitions and fees, to the conducting of which 
refunds are incident? 

(2) Are the moneys received for the state or for the use of the college, school 
or university? 

So far as the description of sources of revenue, which is found in section 24, 
is concerned, viz.: "Taxes, assessments, .licenses, premiums, fees, penalties, fines, 
costs, sales, rentals or otherwise," it is clear to me th~t the same is comprehensive 
enough to include everything, and the limits of the application of the statute are to 
Le found in the uses to which the revenues are to be put rather than in the source 
from which they arise. 

I fear that I cannot give you any satisfactory rule for universal ap!}lication; 
but by answering the specific questions which you ask, I ·may perhaps suggest to 
your department the lines of demarcation which may be observed in practice. 

I am of the opinion that deposits by students for supplies used and breakage 
of apparatus, from which the student is entitled to a refund, if he does not 
consume the requisite amount of supplies or destroy a sufficient quantity of apparatus, 
are to be regarded as "tuitions and fees," to the conducting of which "refunds" 
are "incident," within the meaning of the second half of the section. 

As to moneys of this character, there should be deducted from the weekly 
payments a sufficient amount to enable the officers to care for the anticipated 
refunds, and at the end of the term an itemized statement of the disposition of all 
such funds is to be filed with the auditor of state. 

The same principle applies to key deposits, towel rentals and food supplies used 
by individual students in domestic science, if the method of administration is for 
a certain sum to be exacted in advance, subject to refund at the end of the term. 
But if this is not the case, and students are merely charged for supplies and services 
as they are received by them, I would be of the opinion that the contrary result 
would follow, and that moneys t;eceived from such sources should be paid into the 
state treawry, weekly; for in that event, such moneys could not be regarded as in­
cidental "fees" and would clearly constitute moneys received, for the use of the 
institution, from sales and rentals. 

A more difficult question is suggested by your mention of receipts from dining 
room service and room rent in dormitories. I am, however, of the opinion, that 
while dormitories are a part of the educational plant and service, yet a distinct 
separation of such activities froni' the regular educational activities of the institution 
may be noted. I think that it is the iutention of the legislature, in authorizing the 
the maintenance of dormitories, that the same shall be conducted upon a self­
sustaining basis. That is, I do not believe that, in the contemplation of the legis­
lature, the general revenues or educational funds of the state are to be used 
to pay for the maintenance of dormitories or the food supplies consumed in such 
dining rooms; I think, on the contrary, that it is the intention that the revenues 
of the dormitories and the dining rooms, themselves, shall maintain them. In this 
view of the case, receipts from these sources being devoted to the maintenance of 
the dormitory and the dining room, respectively, as such, rather than to the general 
use of the institution or of the state, should not be regarded as moneys received 
for the use of the state or of the college normal school or university, within the 
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meaning of section 24. Of course, in this case, the question becomes even clearer 
if, in administration, students are charged in advance for board and room, sub­
ject to refund in the event of withdrawal before the end of the term. In either 
event, I am of the opinion that receipts from dining room service and room rent 
in dormitories should not be paid into the state treasury, weekly. 

Athletic fees and receipts from c!as~ plays may be considered together. I am 
assuming that such receipts are for tht> use of some particular student activity, 
fostered and encouraged by the authorities of the educational institutions but not 
directly administered by them. In such event, even if such receipts were handled 
through the college or university treasuries, I would be of the opinion that they are 
not received for the use of the state or of the college, normal school, or university, 
within the meauing of section 24 of the General Code. · 

24. 

Very truly yours, 
Enw ARD C. Tt:RXER, 

Attomey General. 

PANAMA-PACIFIC IXTERXATIOXAL EXPOSITIOX-APPROPRIATIO~ 
FOR LIVE STOCK AXD AGRICULTURAL PRODUCTS ~lUST BE EX­
PEKDED FOR SAME. 

The Pa11ama-Pacific llltematiollal Expositio11 appropriation of $25,000.00, Feb­
mary 16, 1914, is to be expended in exhibiti11g at this exposition, the live stock and 
agricultural products of the state o.f Ohio, a11d the resources and oppcrtunities 
afforded for tlze raisi11g a11d development of the same within this state. 

CoLUMBUS, OHio, January 23, 1915. 

Hox. D. B. ToRPY, Directing Commissio11er of the Ohio Commission, The Pa1W11'a­
Pacific lllternatiol!al Hxpnsitio11, Columbus, Ohio. 
DEAR SIR :-I have your letter of January 20th, in which you submit for my 

opinion thereon the following: 

"At a meeting of the Ohio commtsswn of the Panama-Pacific inter­
national exposition, held at the office of Governor Frank B .. \Villis, on the 
19th inst., the writer was requested to ask for your written opinion as to 
the proper interpretation· of the following statute passed by the last 
general assembly of the state of Ohio at its extraordinary session-being 
part of the bill to make sundry appropriations. 

"'Panama-Pacific International Exposition. 
"'Exposition commissioner for the purpose of installing, maintammg 

and exhibiting the live stock, agricultural products, resources and oppor­
tunities of this state at the Panama-Pacific International Exposition in 
San Francisco in the year 1915 ____ ---------------------------$25,000.00.'" 

On ~fay 31, 1911, the legislature passed an act "creating a commission to have 
charge of installing and maintaining :m exhibit of the products and resources of 
the state of Ohio at the Panama-Pacific International Exposition, and appropriating 
money to pay the expenses thereof." And section I of this act provides that: 

"The governor of the state of Ohio is hereby appointed a commis­
sioner, to be known as the Panama-Pacific International Exposition Com-
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miSSIOner, for the purpose of installing, maintaining and exhibiting the 
products and resources of this st::.te at an international exposition to be 
held in the city of San Francisco, in the year nineteen hundred and fifteen, 
known as the Panama-Pacific International Exposition; and as such com­
missioner he shall have full and exclusive charge and control of said 
exhibits, and the maintenance and in~tallation thereof, with power to appoint 
and employ deputy commissioners, and all other persons necessary for the 
purpose of carrying out the provisions of this act, upon such terms and 
salaries as he shall deem to be fair and reasonable." 

On January 28, 1914, the legislature passed another act to make ·further pro­
vision for the purposes outlined in the said act of :May 31, 1911, section 1 of this act 
provides that: 

"The governor is hereby authorized and empowered to appoint a special 
commissioner as directing commissioner for Ohio at such exposition, which 
directing commissioner shall have such exclusive powers and duties with 
regard to such exposition as rhe governor may confer upon him and 
shall receive such compensation for his services as the governor may 
prescribe. The governor may till 2li vacancies in the position of deputy 
commissioner or directing commi~:oioner and may remove from office any 
person appointed under this act or the act of May 31, 1912." 

In section 2 of this act of January 28, 1914, the legislature made the following 
appropriation: 

""' * * the sum of one hundred thousand dollars, for the purpose of 
erecting a state building in which to house and exhibit the state products, 
of securing complete and creditable display of the interests of the state at 
such international exposition and of paying the expenses and compensa­
tion, etc., (is hereby appropriated)." 

On February 16, 1914, the legislature passed an act to make sundry appropria­
tions, in which act an appropriation was made for the Panama-Pacific International 
Exposition as set forth in your letter. 

On December 3," 1914, my predecessor, Mr. Hogan, gave you an opinion relative 
lo this legislation, advising you that the governor as such exposition commissioner 
shall have full and exclusive charge and control of the installation and maintenance 
of all the interests in Ohio officially exhibited at the said exposition, including the 
power to appoint comimssioners and a directing commissioner and to fill all vacances 
in the position of deputy commissioner or directing commissioner and to remove 
from office any person appointed under the act of :.\fay 31, 1911, or the act January 
28, 1914. 

\Vith this advisement I am in accord. 
I further advise that there now remains for determination the question as ~0 

whether this twenty-five thousand dollar appropriation is to be used exclusively for 
exhibiting live stock and agricultural products at the said exposition or whether 
a part thereof may be used for the purpose of exhibiting interests of Ohio other 
than live stock and agricultural products. · 

In addition to the language used, th<> legislative intent is proper and helpful in 
the consideration of this question. It will be observed in the act of January 28, 
1914, the legislature appropriated the sum of one hundred thousand dollars 
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"for the purpose of erecting a stat<! building in which to house and exhibit 
state products, of securing comj-Jlcte and creditable display of the interests 
of the state at such iuternational e.<position, etc. * * *" 
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In this appropriation it will be seen that the legislature has not atte111pted to specify 
what particular exhibits shall be displayed as representing the interests of Ohio. 
r n the appropriation directly under c:omideration the legislature did specify that 

"live stock, agricultural products, rc~ources and opportunities of this state 
shaH be exhibited" 

under the direction of the governor or his delegated authority as hereinbefore 
defined. For this specific purpose, twenty-five thousand dollars have been ap­
propriated. 

It is a fundamental rule of statutory construction that where particular or 
specific words are followed by general ones, the general are restricted in meaning 
to objects of a like kin•1 with those ~pecified, or where an enumeration of specific 
things is followed by some more general word or phase, such general word or phase 
is to be held to refer to things of the same kind. This principle of construction is 
known as ejusdem ge11eris, and in my opinion applies to the language under con-
5ideration. 

From a consideration of the different legislative expressions appropriate to be 
considered in connectio:1 with this la;1guage, I am of the opinion that this twenty· 
live thousand dollar appropriation is to be expended in exhibiting at this exposition 
the live stock and agricultural products of the state of Ohio and the resources and 
opportunities afforded for the raising and development of the same within this 
state. 

25. 

Very truly yours, 
Eow ARD C. TuRNER, 

Attorney General. 

:\IE::\Il3ER OF THE BOARD OF SIXKTXG FUXD TRUSTEES CA:--JXOT BE 
SECRETARY OF SAID BOARD. 

A member of the />(lard of sinkin.'} ju11d trustees of a city camwt be selected as 
secretary of said board a11d draw salary fi.red by ordiua11ce of cou11cil for ser~·icr:s 

as such secretary. 

CoLt.:~lnus, OHio, January 26, 1915. 

The Bureau of lnsf'ec!ioll a11d Surervisiou of Public 0 ffices, Columbus, Ohio. 
DEAR SIRs :-L'nder date of January 14th, you inquire as follows: 

":\fay a memh<'r of the heard of sinking fund trustees of a city be 
selected as secretary of said board and draw the salary fixed by ordinance 
of council for services as such secretary?" 

The statutes relative to the trustees of the sinking fund are found in section 
4506, et seq. The board of sinking fund trustees of a city under section 4507, con­
sists of four persons, electors of such city. Under section 4508, it is stipulated 
that said trustees shall serve without compensation. 
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Section 4509 provides : 

"The trustees of the sinking fund. immediately after their appoint­
ment and qualification, shall elect one of their number as president and an­
other as vie10-president, who, in the absence or disability of the president, 
shall perform his duties and exercise his powers, and such secretary, clerks 
or employes as council may provide by an ordinance which shall fix their 
duties, bonds and compensation. vVhere no clerks or secretary is authorized, 
the auditor of the city or clerk of the village shall act as secretary of the 
board." 

Section 4518 provides the method by which money shall be drawn by said 
board of sinking fund trustees, as follows: 

".Vloney shall be drawn by check only, signed by the president and at 
least two members of the board, and attested by the secretary or clerk." 

Section 4522 provid'"s the manner in which bonds issued by the sinking fund 
trustees shall be signerl, to wit, by the mayor and president of the board, and 
further, that such bonds shall be attested by the auditor or clerk of the corporation 
and the secretary of the board of trustees of the sinking fund. 

Section 4523 provides that the trustees of the sinking fund shail be a board of 
tax commissioners, but >ince under section 4525, the city auditor is made the· clerk 
of the board, sitting as a board of tax commissioners, said sections have no bearing 
upon the question. 

Under section 4509, supra, it is specifically provided that the president and vice­
president of the board of trustees of the sinking fund shall come from among 
the members of the board. There is no provision, in said section, as to whether 
or not the secretary may or may not be taken from among the members of the 
board. Consequently, there is no statutory inhibition against a member being chosen 
as the secretary of the board. 

The provision of section 4518. that checks shall be signed by the president and 
at last two members of the board and attested by the secretary, requires that three 
members of the board, to wit, the president and two other members shall act in the 
drawing of money by the sinking fund trustees, and further their act shall be 
attested by the secretary. The attestation by the secretary is, of course, in order to 
check the action of the members of the board and the president in so drawing 
money, and it is very easy to conceive of a state cf facts wherein, were the 
secretary a member of the board, he would be permitted to sign the checks in a 
dual capacity, and therefore, as it seem.s to me, would render the positions of 
secretary and member of the board incompatible, for the reason that the one is 
rc::quired to be a check upon the other. 

A further and additional reason why the two offices are incompatible, is not 
only that the one may be a check upon the othe;, but that it would be against 
public policy for a member of an administrative board to hold a salaried position 
under the authority of such boarcl. unless expressly authorized so to do. This 
matter was considered iu a somewhat similat case by Hon. U. G. Denman, the 
tht>n attorney general, twder date of April 25, 1910. See attorney general's report ' 
for 1910, page 120. Althot<gh in the case considered by "Mr. Denman, the board 
fixed the salary of its secretary, whereas in the case in question, said salary is fixed, 
by ordinance of council, yet after a careful consideration of the opinion foregoing 
111entioned, I a~rec with :\lr. Denman relative to the question of public policy. 
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i hold, therefore, tnat a member of the board of sinking fund trustees of a 
city may not be selectee! as secr~tary of the board. 

26. 

Yours very truly, 
EDWARD c. Tt:R:-IER, 

Attorney General. 

TO WHO:-.I AXTI-LOBBY LAW APPLIES. 

[;nder the anti-lobi>y /m,·, section 6256-1, General Code, any person, "Ldzethe•· 
.-mploy;ed exclusively, or merely in cOillleclion <cith other duties, who promotes, 
defeats or opposes legislative matters in a1zy manner, and whether he receives 
cnmpensa"tion directly or indirectly, must register ._,•ith the secretar:y of state. 

CoLt:MBt:S, OHIO, January 26, 1915. 

HaN . .CHAS. Q. HJLDEBl{AXT, Secretary of State, Columbus, Ohio. 
l\fy DEAR l\IR. SECRETARY :-I am in receipt of yours of the 22nd, requesting an 

opinion on the anti-lobby law, as to whether or not that law applies only to in­
dividuals who are empioyed exclusively to look after legislation, and whether 
officers of a corporation who look after legislative matters in connection with 
other duties are exempt. 

General Code 6256-1 r,rovides (103 0. L., p. 3) : 

"Any person, firm, corporation or association, or any officer or employe 
of a corporation or asscciation acting for or on behalf of such corpora­
tion or association, who or which directly or indirectly employ any person or 
persons, firm, corporation or association to promote, advocate, amend 
or oppose in any manner. any matter pending or that might legally come 
before the general <:ssembly or either house thereof, or a committee of the 
general assembly or of either house thereof, shall within one week from 
the date of such employment furnish in a signed statement to the 
secretary of state the following information, to wit: * * *." 

This law applies to individuals, whether they are employed exclusively or only 
in connection with other duties, to promote, advocate, amend or oppose in any 
manner any matter pending or that might legally come before the general assembly 
or either house thereof, or a committee of the general assembly or of either house 
thereof, and whether such individual receives pay directly or indirectly. 

Respectfully, 
EDwARD C. TuRNER, 

Attorne:y General. 
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27. 

~!UXICIPALITIES-CITY FIRE:\IEX-PRE:\HU~IS FOR INSURAN"CE. 

A1unicipalities may not expend public funds ill payment of premiums for 
cccident illsllral!ce for city firemen. 

CoLUMBcs, OHio, January 26; 1915. 

Bureau of Inspection and Supervision of Public Offices-Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-I have your letter of the 20th, in which you submit for my 

opinion thereon the following inquiry: 

"?day the public funds of a city be legally expended in payment of 
the premium upon accident insurance policies carried in favor of members 
of .the fire department, if said city does not maintain a pension fund for 
such purpose? Said firemen are now protected by the workmen's compensa­
tion law, and the question is whether or not additional insurance may 
be carried at the expe_nse of public funds." 

The answer to this question depends upon whether or not the payment of 
premiums upon such accident insurance policies is for a municipal purpose, and 
whether or not there has been specific provision made for the insurance of firemen. 
Subsection I of section 14 of the employers' liability act provides: 

"Every person in the service of the state, or of any county, city town­
ship, incorporated village or school district therein, including regular 
members of lawfully constituted police and fire departments of cities and 
villages, under any appointment or contract of hire, express or implied, 
oral or written, except any official of the state, or of any county, city 
township, incorporated village or school district therein. Provided that 
nothing in this act shall apply to policemen or firemen in cities where 
policemen's and firemen's pension funds are now or hereafter may be 
established and maintained by municipal authority under existing laws." 

\Vhere municipalities do not maintain policemen's and firemen's pension funds, 
said policemen and firemen are now protected by the said workmen's compensa­
tion law, and this protection is made compulsory upon the city or village employing 
such firemen or policemen. I do not believe that the payment "of a premium upon 
an accident insurance policy taken out for the benefit of a fireman or a policeman 
for his protection against injury which he may receive while acting within the scope 
of his employment and for his sole benefit is an expenditure of public funds author­
ized by law. If such might be construed to be a municipal purpose in the interest 
of firemen, it would be in equally c!ose analogy, to include the policemen and 
many other municipal employes. 

Your question might well be answered in the negative for the reasons given in 
the absence of a workmen's compe!lsation law applicable to firemen. In the absence 
of regularly established policemen's and firemen's pension fund, the municipality 
must, under the act of the legislature, maintain liability insurance, which is a 
municipal purpose within the letter of the law. 

I am therefore of the opinion that a municipality in Ohio has no authority to 
carry <1dditional insurance in favor of members of its fire department, paying the 
premium therefor out of the public funds. Very truly yours, 

Eow ARD C. TuRNER, 

Attorney General 
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28. 

BALLOTS OPEXED IX ELECTIOX COXTEST-IRREGULARITIES :\JUST 
BE PRDIA FACTE IX PARTICULAR PRECI?\CT. 

Under section 5090-1, General Code, ballots may be opened only where an in­
spection of the same U}ould tend to prove or disprove the grounds of the contest. 

Before the ballot~ of any precinct may be opened, irregularities must be shown 
prima facie to have taken place in the particular precinct. The showing of ir­
regularities in one precinct will not authori:::e the opening of ballots of other 
precincts where 110 irregularit~· is shown. 

CoLt:MBtiS, OHIO, January 26, 1915. 

HaN. F. E. WHITTE:\WRE, Chairman House Committee on Contested Elec.tions, 
House of Representatives, City. 
DEAR SIR :-In response to your request of even date for an opinion in­

terpreting that part of section 5090-1, General Code, (103 0. L. 265), reading: 

"* * * Provided that if any contest of election shall be pending, at 
the expiration of said time the said ballots shall not be destroyed until such 
contest is finally determined. In all cases of contested elections, the parties 
contesting the same shall have the right to have said ballots opened and to 
have all errors in counting corrected by the court or body trying such con­
test, but such ballots shall be opened only in open court or in open session 
of such body and in the presence of the officers having the custody thereof." 

And your specific questions: 

" (a) vVhen, under that section, may the ballots be opened? 
"(b) Must there be first a prima facie showing a fraud?" 

The clear purpose of the above 4uoted portion of section 5090-1 is to correct 
errors. Ballots may be opened only when an inspection of the same would tend to 
trove or disprove the grounds of the contest. 

I am of the opinion that the showing of fraud in an election will not authorize 
the opening of the ballots unless the fraud charged is such as that an examination 
of the ballots themselves might tend to confirm or disprove the charge. To illus­
trate, if the evidence showed conclusively that votes had been bought, or that 
unqualified persons had voted at the election, or that any other instances of fraud 
had been committed outside of the election booths, the opening of the ballots 
would throw no light upon such matters, and such evidence, by itself, would not 
authorize the opening of the ballots. 

On the other hand, if the evidence showed prima facie that there were irreg­
ularities in the receipt of ballots by the election officers, or in the counting of the 
ballots by said election officers, and these irregularities were such as an inspection 
of the ballots themselves might tend to prove or disprove, then for the purpose of 
correcti11g errors in the count, the ballots might be opened. 

To illustrate, section 5083, General Code, provides: 

"One of the ballots shall then be taken out of the ballot box by one of 
the judges and shall forthwith be inspected by all the judges and inspectors. 
If the judges all agree as to how the ballot shall be counted, one of them 
shall place it where it can readily be seen by the other judges and by the 
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inspectors, and shall read aloud distinctly the name of the candidates 
voted for and the answers to any questions that may have been submitted, 
and the clerks shall forthwith tally the same. In the event that the judges 
do not agree as to how any part of the ballot shall be counted, such ballot 
shall not be counted hut shall be placed in an envelope provided for the 
purpose. The same ·method shall be observed in respect to all the ballots 
until all the ballots shall have been taken from the ballot boxes." 

If the evidence were to show that instead of following the statutory method of 
tallying the judges had allowed all of the ballots to be taken out of the boxes ami 
separated into straight and scratched tickets, and only two judges had inspected 
and counted the straight ballots while the other two judges }!ad only inspected 
and counted the scratched ballots; or where there were several ballot boxes and in­
stead ·of complying with the statutory method the judges had taken the ballots out 
of the respective boxes and one judge had inspected and counted the partisan 
Lallots, another judge had inspected and counted the constitutional amendment 
ballots, another judge had inspected and counted the non-partisan judicial ballots; 
or that the clerks had not forthwith tallied the votes as provided in section 5083; 
in fact, any substantial departure from the method of opening the ballot boxes 
and tallying the ballots, as provided in said section 5083, then there would be suf­
ficient 3.uthority for opening the ballots of any precinct where such irregularities 
had obtained. 

But the showing of such irregularities in one precinct would not authorize the 
opening of the ballots of any other precinct in which no such irregularities had been 
>hown, at least prima facie. "' 

29. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

NOTICE OF ELECTION MUST BE PUBLISHED BY DEPUTY STATE 
SUPERVISORS OF ELECTION. 

Section 5639-1, Ge11eral Code, requires 11otice of election to be published by tlze 
deputy state supervisors of elections of the cou11t}' in which the election is to be 
held. 

CoLUMBUS, OHIO, January 26, 1915. 

HoN. ]oE T. DoAN, Prosecuting. Attomey, Wilmington, Ohio. 
DEAR SIR :-In your letter under elate of January 25, 1915, you submit for 

opinion the following : 

"Under the provisions of section 5639-1 of the General Code of Ohio, 
I desire to know whether the fifteen days' notice provided therein should 
be given by .the deputy state supervisor of elections or whether it should 
be given by the county commissioners or some other official." 

Under section 5638, General Code, the county commissioners are authorized to 
levy a· tax and appropriate money, or issue bonds for certain purposes therein 
specified, but -must· first submit to the voters of the county the question as· to the 
policy· of· making such· exp~nditure. 
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Section 5639-1 of the General Code, provides as follows: 

"\Vhen the board of county commissioners desires to submit such ques­
tion to the voters of the county, it shall pass and enter upon its minutes 
a resolution declaring the necessity of such expenditure, fixing the amount 
of bonds to be issued, if any, in connection therewith, and fixing the date 
upon which the question of making any such expenditure shall be so 
submitted, and shall cause a copy of such resolution to be certified to the 
deputy state supervisors of elections of the county; and thereupon the 
deputy state supervisor shall prepare the ballot and make other necessary 
arrangements for the submission of the question to the voters of the county 
at the time fixed in such resolution. 

"The election shall be held at the regular places for voting in such county 
and shall be conducted, canvassed, and certified in the manner, except 
as otherwise provided by law, as for the election of county officers. Fifteen 
days' notice of the submission of any such question shall be given the 
deputy state supervisors by publication in at least two newspapers of 
opposite politics having a general circulation in said county, which notice 
shall be published once a week for two consecutive weeks, and shall state 
the amount of such proposed expenditure, the amount of the bonds, if 
any, to be issued in connection therewith, the purpose for which such ex­
penditure is to be made, and the time of holding such election." 
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That part of this section particularly applicable to your question submitted being 
as follows: 

"Fifteen days' notice of the submission of any such question shall 
be given the deputy state supervisors by publication in at least two news­
papers of opposite politics having a general circulation in said county." 

Bearing in mjnd that the primary purpose of elections is the determination of 
the sense of the electorate upon such propositions as may be properly submitted 
thereto, and in addition, the general policy of the statutes of this state reqmrmg 
notice of elections to be given to the electorate, will aid materially in a proper 
construction of the above quoted provision of the statute. 

It is clearly evident that the word "by" was inadvertently omitted after the 
wcrd "given" in the 5th line of the second paragraph of said section as printed 
in the General Code of Ohio. This conclusion we derive from a consideration 
of the previous provisions of said section, which require that the county com­
missioners shall cause a copy of the resolution to be certified to the deputy state 
supervisors of the county, thus specifically providing ample notice to the deputy 
state supervisors of elections, and in further consideration, that without such in­
terpretation of this particular provision, no notice to the electorate is elsewhere 

.: provided in case of such election, and the manifest purpose of this notice is, to my 
mind, to apprise the electorate of the holding of such election. This position is 
generally sustained by the authorities of this state, and elsewhere. 

The supreme court of Minnesota, in the case of State v. County Commissioners, 
lays down the following rule : 

"In cases of imperfectly drawn statutes, the court, rather than pro­
nounce them unconstitutional and void, will draw inferences from the 
evident intent of the legislature, as gathered from the whole statute, 
supplying by implication technical inaccuracies in expression and obviously 
unintentional omission from the necessity of making them operative and 
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effectual as to specific. things which are included in the broad and com­
prehensive terms and purposes thereof; and such inferences and implica­
tions are as much a part of the statute as what is distinctly expressed 
therein." 

This rule is fully sustained by the supreme court of this state in cases of 

Slingluff v. Weaver, 66 · 0. S., 621; 
Sawyer v. State, 45 0. S., 343; 
and also by the supreme court of the state of New Jersy, in the case of 
Inhabitants of the County of Bergen v. Mayor, 64 N. ]. Law, 286; 
See also Cyc. 1113 (A. & E. Enc. 26, p. 653). 

I am therefore of the opinion that the notice should be published by the 
deputy state supervisors of elections in the manner and for the time prescribed 
in said section 5639-1. 

30. 

Very truly yours, 
EDwARD C. TuRNER, 

Attorney General. 

A PERSON WHO PREVENTS VETERINARIANS FROM INSPECTING 
ANIMALS MAY BE LIABLE TO PROVISIONS OF SECTION 1119, 
GENERAL CODE, IF AGRICULTURAL COMMISSION HAS AN ES­
T ABLISH.ED RULE-WHEN SECTION 1121, GENERAL CODE IS NOT 
APPLICABLE. 

A person who prevents, by threats or otherwise, an inspection of animals ;y 
veterinarians or other persons duly appointed for such purpose by the agricultural 
commission of this state, under the provisions of the act of April15, 1915, 103 0. L., 
304, may be liable to payment of the forfeit as provided in section 41 of said act, 
section 1119, General Code, only when in violation of a duly established rule of such 
wmmission, with which he had been notified to comply, or had notice to respect. 

Section 43 of the act of April 15, 1913, 103 0. L., 304, General Code, 1121, 
provides a penalty only for a violation of the statutory provisions of said act, t·e­
lating to the agricultural commission, and is therefore not applicable to violatio1~ 
of the rules and regulations of such commission. 

CoLUMBUS, 0Hro, January 27, 1915. 

The Agricultural Commission, Division of Agriculture, J. W. FLEMING, Chief 
Assistant, Columbus, Ohio. 
GENTLEMEN :-I have a communication from Mr. Paul Fisher, state veterinarian, 

in which it is stated: 

"In the conduct of foot and mouth era~ication work during the past 
few weeks, inspectors of the agricultural commission and those of the 
federal government regularly commissioned by this department, have been 
prevented by threats and otherwise from entering upon premises for the 
purpose of making necessary inspections as provided by law. This has been 
particularly frequent in Seneca county." 
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and therein submitting for an opinion the following question. 

"\Vill you advise me or ~lr. Russell ~1. Knepper, prosecuting attorney, 
of Seneca county who makes the request through me, under what section 
of the laws of Ohio the agricultural commission is empowered to bring 
action against persons resisting inspectors?" 
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·without quoting or extendtd discussion of the same, suffice it to say that by 
sections 31, 20, 33 and 30 of amended senate bill 178 (103 0. L., 304), the agricultural 
ccmmission is fully authori<ed to appoint in case of outbreak of disease among 
animals, if deemed advisable, adrlitional veterinarians or other persons for special 
work in connection with its duties, to adopt rules and regulations, to enter a build­
ing, railway car, boat or other conveyance, and premises public or private, and 
may use all proper means in the prevention of the spread of dangerously infectious 
and contagious disease among domestic animals and provide for the extermination 
of such disease. While it is not by you so stated, I assume that the inspectors of 
the agricultural commission, as referred to by you, are all persons who have been 
duly appointed in accordance with the provisions of section 31 of said act. 

Section 41 of this act is as follows: 

''A person, firm or corporation who fails to comply with the rules of 
the agricultural commission or to respect its lawful regulations, when 
notified so to "do, shall forfeit and pay not less than fifty dollars nor 
more than five hundred dollars." 

Providing for the collection of a forfeiture by civil action, is in its nature, 
quasi criminal, and therefore subject to the rule of strict construction. 

White v. Woodward, 44 0. S., 347. 
Shewry v. Shewry, 6. X. P. (n. s.), 238. 

Chief Justice ~Iarshall, in the case of United States v. Willberger, 5 Wheaton, 
io, says: 

· "To determint that a case is within the intention of a statute, its 
language muot authorize us to say so. It would be dangerous, indeed, to 
carry the principle, that a case which is within the reason or mischief of 
a statute, is within its provisions, so far as to punish a crime not enumerated 
in the statute, because it is of equal atrocity, or of kindred character, 
with those which are enumerated." 

In the case of State v. ::\I eyers, 56 0. S., 350, the court says: 

"A statute defining a crime cannot be extended by construction to 
persons or things not within its descriptive terms, though they may ap­
pear to be within the reason and spirit of the statute. Persons cannot be 
made subject to such statute by implication. Only those transactions are 
included in them which are within both their spirit and letter; and all 
doubts in the interpretation of such statutes are to be resolved in favor of 
the accused." 

It will therefore be essential to a recovery under this section, that the defendant 
be brought clearly within the terms and spirit of this section That is to say, a 
prevention of an inspection, as referred to in your question, must be shown to 



48 ANNUAL REPORT 

be either a noncompliance with or in disrespect of some lawful rule or regulation 
duly established by the agricultural commission, with which the person who has 
prevented such inspection has been properly notified to comply or to respect. 

That part of section 43 of the act herein referred to, insofar as applicable to 
the question, is as follows: 

k~--
"Whoever violates any proviSion herein relating to the agricultural 

commission, for the violation of which no penalty has been provided, shall 
be fined not less than fifty dollars nor more than two hundred dollars." 

This provision is general in its terms and broad in its scope, and it may be 
that the legislature was attempting to provide a penalty for just such cases as the 
one under consideration. But this being a criminal statute, it is to be construed 
strictly and we are bound by the express terms of the statute confining its opera­
tion to "provisions herein (of this act) relating to the agricultural commission.'' 

I am, therefore, of the opinion that the prevention of an inspection of animals 
under the circumstances and conditions stated by you, may not be punishable under 
the provisions of this latter section. 

Aside from the remedy provided by section 41 of- this act above referred to, 
I am unable- to advise you of any section of law under which you can maintain 
an action against such persons resisting an inspection, unless such resistance con­
stitutes the offense of assault or assault and battery as defined by section 12433 of 
the General Code. 

Where such interference is substantial and continued," injunction would lie in 
a court of equity (22 eye., 775). 

31. 

Yours very truly, 
Eow ARD C. TuRNER, 

Attorney General. 

THE SOUTHERN SETTLEMENT AND DEVELOPMENT ORGANIZATION, 
NOT SUBJECT TO THE "BLUE SKY" LAW. 

The Southern settlement and development organi::;ation, chartered by special 
act of the legislature of the state of Maryland, which does not in Ohio sell, offer 
for sale, or othe1'W!\se deal in real estate, is not- subject to the provisioas aad' 
regulations of the "Blue Sky" law of Ohio. 

CoLUMBus, OHIO, January 27, 1915. 

MR. GEORGE WALTERS, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-I have your. letter of January 22nd asking my opinion as to whether 

the Southern settlement and development organization, chartered by special act of 
Maryland legislature, is subject to the regulations of the blue sky law; together 
with enclosed copy of letter from Clement S. Ucker, assistant general manager of 
the Southern settlement and development organization to the attorney general of 
the state of Ohio; also pamphlets referred to in said enclosed letter as exhibits A 
and B. 

,. 
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As my opmton is based very largely upon the information contained in the 
letter of 1Ir. C. L. Vcker, directed to the attorney general, I am quoting it in full: 

SOUTHER:\ SETTLDIEXT AXD DEVELOP1IEXT ORGAXIZA­
TIOX GEXERAL OFFICES- COXTIXENT AL BUILDING. 

BALTHIORE, 11D., January 18, 1915. 

The Honorable Attorlley Gelleral, State of 0/zio, Columbus, Ohio. 

"SIR:-The Southern settlement and development organization having 
its principal office at Baltimore, ::O.Id., submits for consideration the pro­
visions of its charter and requests your opinion as to whether its operations 
in the state of Ohio, without complying with the provisions of an act of the 
Ohio l~gislature, known and referred to as the "blue sky law," would be in 
violation of the Ohio statutes. 

"The Southern settlement and development organization is chartered 
by a special act of the ::\1aryland legislature. The charter is set forth on 
page 47 et seq., of the pamphlet entitled 'Southern settlement and develop­
ment organization,' copy of which is hereto attached and marked 'exhibit A.' 
Attention is also invited to a copy of the appropriation made by the legis­
lature of ::\Iaryland in support of the organization set forth on page 53 of 
the same pamphlet. X o change has ever been made in this charter by 
subsequent re-enactment of the ::O.Iaryland legislature. 

"A second pamphlet entitled 'Southern settlement and development 
organization, meeting of executive committee, Baltimore, March 6, 1913,' 
marked 'exhibit B,' is also attached. These pamphlets contain the minutes 
and proceedings leading up to the application of the state of ::\Iaryland 
for the charter granted and referred to above. Particular attention is 
invited to that provision of the charter appearing in section 4, reading: 
'And be it further enacted, that it shall not be one of the objects of said 
organization to make money. for the said organization or the members 
thereof; but the said organization may collect and receive money in any 
lawful manner and hold pruperty of any kind, real, personal, ·or mixed, for 
the purposes for which said organization is chartered.' 

"The financial support of the organization from the date of its in­
ception to the time of presenting this application has been derived solely 
and exclusively from the appropriations marie by the legislature of the 
state of ::\!aryland and fixed contributions each year from those railroad 
corporations operating in the te·rritory south of the south line of Pennsyl­
vania and the Ohio river and east of the ::\Iississippi river. The organiza­
tion has in practical effect been regarded as a clearing house for the 
industrial and land operations of the several railroad corporations operating 
within the territory referred to. Its activities are divided into four de­
partments, namely: colonization, agriculture, publicity, commerce and in­
dustry. In practice it has rigidly adhered to the policy that it will accept 
no direct compensation for its ~ervices, that it will own no land, issue no 
stock, make absolutely no profit, rely entirely upon contributions, as out­
lined above, for its support, and so comport itself as to be truly a quasi­
public institution. 

"Attention is invited to a pamphlet apparently issued by the bureau of banks 
and banking of the Ohio state government, entitled 'blue sky law' and 
reference is had to page 9 thereof to that section reading: 
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" 'This section shall apply where the title to such property is held in 
the name of a trustee for any corporation or for any such described 
person or company, but it shall not be deemed to prohibit the disposal of 
an owner of his own property, in good faith and not for the purpose of 
avoiding the provisions of this act, where the transaction is not one of re­
peated transactions o'f a similar nature, performed as a part of the 
business of dealing in real estate; nor shall it be deemed to prohibit 
a railroad company having an immigration bureau or department for ad­
vertising either directly or through its accredited representatives, the fact 
that there are along its route lands for colonization or sale; provided 
that such advertising be not of specific tracts o.f real estate, and not for 
the purpose of avoiding the provisions of this act.' 

"Sometime since certain representatives of an organization existing 
amongst the street car employes of one of the leading cities of the state of 
Ohio got .into communication with this organization and requested its 
services to the end that they might be referred to a suitable location some­
where in the South where they might obtain title· to. an individual area of 
forty acres each on the colony plan. This matter was taken up, several 
conferences had and arrangements made to the end that a ·representative of 
this organization should present to them in the form of a streoptican lecture 
the advantages of certain selected areas of southern land, and about 
this time attention was invited to the existing statutes in the state of Ohio, 
and all further efforts along these lines were held in abeyance until the 
matter could be presented to you through the state bureau of banks and 
banking for your decision as to whether the activities of this organization 
came w.ithin the purview of the Ohio laws and whether it would be necessary 
that this organization comply with the provisions of the Ohio laws. 

"In the opinion of the officials of this organization its activities should 
come within the purview of the exceptions laid clown in the section referred 
to on page 9 of the pamphlet entitled 'blue sky law,' it being essentially 
and so regarded as a clearing house for the activities of the land and in­
dustrial departments of the southern railroads. Let it be borne in mind 
that this organization has no land to sell, that it consummates no sale, that it 
operates without profit, that its services are entirely gratuitous that its 
principal object is to advance the agricultural and industrial betterment of 
the territory in which it operates.'' 

Very respectfully yours, 
(Signed) CLEMENT S. UcKER, 

Acting General Manager. 

Sections 2 and 4 of the proposed charter of the Southern settlement and 
development organization as set forth in the pamphlet marked "exhibit A," com­
mencing on page 47, are as follows: 

"Section 2. And be it further enacte'd, That the purposes for which 
this corporation is formed are: 

"L To make a thorough and scientific study of the resources and 
possibilities of the states of Alabama, Arkansas, Florida, Georgia, Kentucky, 
Louisiana, Maryland, Mississippi, :Missouri, N. Carolina, Oklahoma, S. 
Carolina, Tennessee, Texas, Virginia and West Virginia, and the best 
practical methods of developing the same. 
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"2. To direct public attention, both in this and in other countries to the 
resources and possibilities of said states, and more especially to the im­
mense area of unimproved land therein. 

"3. To attract into said states capitalists, investors and desirable im­
migrants, and more especially experienced farmers and agricultural laborers. 

"4. To encourage by every practical means the establishing in the 
several states named in the south, by said states or otherwise, bureaus 
of agriculture and immigration bureaus for the purpose of disseminating re­
liable information regarding the resources and possibilities of said states. 

"5. To establish and maintain, so far as practical, a co-operation be­
tween the United States government, the government of the several states 
named, the railroad and transportation companies, commercial bodies, real 
estate men, and members of the said Southern settlement and development 
organization, in placing the southern country properly before the people 
of the world. 

"6. To secure from the United States government proper port facil­
ities at Baltimore and the South Atlantic and gulf ports for the handling 
of foreign immigration. 

"7. To establish the principal office of the organization, headquarters or 
bureau in the city of Baltimore, :Maryland, with as many branches thereof, 
and in such cities as the executive committee may determine. 

"Section 4. And be it further enacted, That it shall not be one of the 
objects of the incorporation of said organization to make money for the 
said organization or the members thereof; but the said organization may 
collect and receive money in any lawful manner and hold property of any 
kind, real, personal or mixed, for the purposes for which said organiza­
tion is chartered." 
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Section 6373-15 of the General Code of Ohio, being a part of what is known 
as the "blue sky law" is as follows: 

"No person or company, other than a dealer licensed as hereinbefore 
provided, shall within this state, in repeated or successive transactions, 
deal in real estate not located in Ohio; and unless so licensed and the 
'commissioner' shall issue his certificate as provided in the following section, 
and, prior to such issuance, there shall, together with a filing fee of ten 
dollars, be filed with the 'commissioner' an application for such certificate 
and a written statement of the dealer containing a pertinent description 
of the real estate the disposal of all or a part of which is sought to be 
made, the nature and source of title of the owner thereto, and the amount 
or value and the nature of the consideration paid or allowed by him there­
for, it shall, within this state, be unlawful : 

"(a) For any corporation or any person, association or copartnership 
doing business under any name other than the name or names of such 
person or of all the members of such association or copartnership to dis­
pose or offer to dispose of any real estate not located in Ohio. 

"(b) For any person or company to sell or offer for sale any such 
real estate, the owner of which is, or is represented to the purchaser 
to be, a corporation, or any person or company of the character described 
in the foregoing paragraph, where such corporation, person or company is 
engaged in the business of dealing in real estate. 

"This section shall apply where the title to such property is held in the 
name of a trustee for any corporation or for any such described person 
or company; but it shall not be deemed to prohibit the disposal by an 
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owner of his own property, in good faith and not for the purpose of 
avoiding the provisions of this act. where the transaction is not one of 
repeated transactions of a similar nature, performed as a part of the 
business of dealing in real estate; nor shall it be deemed to prohibit 
a railroad company having an immigration bureau or department from 
advertising either directly or through accredited representatives the fact 
that there are along its route lands for colonization or sale; provided 
that such advertising is not of specific tracts of real estate, and not for the 
purpose of avoiding the provisions of this act." 

The above section was enacted for the purpose of preventing fraud in the 
sale of real estate located out of the state, and with that end in view it requires, 
with certain exceptions therein contained, all persons and companies to secure a 
license from the state of Ohio before dealing in, selling or offering for sale in 
Ohio, real estate not located within the state. · As a preliminary to securing such 
a license, an applicant therefor must submit to certain inspection provided in the 
statutes and pay the filing and license fees mentioned in the ·statutes. 

The provisions of the statute apply only to persons, companies, etc., dealing in, 
selling or offering for sale, real estate not located in Ohio. K either in the charter 
of the Southern settlement and development company nor in the letter of explana­
tion above quoted does it appear that said organization has any power to sell, offer 
for sale, or otherwise deal in real estate, or that it has any intention of dealing in 
or selling real estate. On the contrary, in the last paragraph of the letter to the 
attorney general, above quoted, I find this language: 

"Let it be borne in mind that this organization has no land to sell, that 
it• consummates no sale, that it operates without profit, that its services 
are entirely gratuitous, that its principal object is to advance agricultural 
and industrial betterment of the territory in which it operates." 

I am therefore of the opinion that the provisions of the blue sky law, relative 
to dealers in real estate not located in Ohio, do not apply to a situation like that 
set forth in the letter of inquiry, and that it is not necessary for the Southern 
settlement and development organization to secure a license from the superintendent 
of banks of the state of Ohio. 

It should be understood that my opinion on this matter is based very largely 
upon the representations of the letter herein quoted, and that it applies only to the 
situation as therein set forth. 

Very truly yours; 
Eow ARD C. TuRKER, 

Attorney General. 
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32. 

AXXUAL REPORT OF HIGH\\" A Y DEPART:\1EXT :\lUST BE PRIXTED 
BY DEPARDIEXT OF PUBLIC PRI!\TIXG-SECTIOX 1183, G. C., 
APPLIES TO OTHER ·PUBLICATIOXS. 

The anmwl report of the state highway department should pass through the 
department of public printi11g, a11d the e:rpense of the same should be paid for out 
of the appropriatiol! for prilltillg for the departmellt of public pri1zting. 

Section 1183, G. C., ~.:as Hot illteHded by the legislature to apply to the printing 
of the all1wal report of the state highway commissio11er a11d is merely permissi·z:e 
as to the preparatioll, publication a11d distribution of such other bulletins and reports 
as the said highu:ay commissioner may deem proper. 

CoLUMBt:S, OHio, January 27, 1915. 

HoN. FRANK HARPER, Supervisor of Public Printillg, Columbus, Ohio. 
DEAR SIR :-I have your request of January 22, 1915, inquiring as to whether 

the annual report of the state highway department is to pass through the department 
of public printing and the expense of the same te> be paid for out of the appro­
priation for printing for the department of public printing, or, ~hether under 
section 1183 of the General Code of Ohio, the annual report of the state highway 
department is to be published by said department and paid for out of the funds 
of the state highway department. 

Upon an examination of the statutes, I am of the opinion that the annual 
report of the state highway department should pass through the department of 
public printing and that the expense of the same should be paid for out of the 
appropriation for printing for the department of public printing. 

The annual report of the state highway commissioner to the governor is re­
quired by section 1231 of the General Code. By section 2265 of the General Code, 
it is required that the governor shall cause this report, among others, to be printed 
and made a part of the executive documents, the report not being one of those 
required by section 2274 of the General Code, to be bound in muslin. By section 
748 of the General Code, it is provided that the printing for the executive documents 
shall he ordered through the supervisor of public printing. 

I am therefore of the opinion that section 1183 of the General Code, providing 
among other things, that the state highway commissioner "may prepare and publish, 
and distribute bulletins and reports," was not intended to repeal the provisions of 
law above referred to as to the publication of the annual report of the state high­
way commissioner, and is merely permissive as to the preparation, publication and 
distribution of such other bulletins and reports as the state highway commission 
may deem proper. 

Very truly yours, 
Enw ARD C. TURNER, 

Attorney General. 
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33. 

CINCINXATI MUNICIPAL COURT-FORFEITED RECOGNIZANCES 
SHALL BE COLLECTED AXD PAID INTO THE COUNTY TREASURY. 

Under the Cincinnati municipal court law, forfeited recognizances thereunder 
shall be collected by the prosewting attorney and paid into the county treasury. 

CoLUMBUS, OHIO, January 27, 1915. 

Bureau of Inspection and Supervisiou of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-On January 20th you submitted to me for my written opinion 

thereon the following inquiry: 

"Under the Cincinnati municipal court law what should be the dis­
position of forfeited recognizances? If same are required to be certified to 
the county auditor, and from thence to the prosecuting attorney for col­
lection, and is made ·by said prosecuting attorney, should the moneys col­
lected be returned to the municipal court or be paid into the county 
treasury?" 

Section 13 of the act creating the Cincinnati municipal court (103 0. L., 283), 
provides that : 

"In all criminal cases and proceedings the practice and procedure and 
mode of bringing and conducting prosecutions for offenses, and the powers 
of the court in relation thereto, shall be the same as those which are 
now or may hereafter be, possessed by police courts in municipalities 
unless otherwise provided herein." 

No other provision has been made in this 
in municipal police courts has been changed. 
under sections 13552 and 13553 of the General 
state of Ohio. 

act whereby the practice prevailing 
Forms of recognizances are found 
Code, and are made payable to the 

Section 13546 of the General Code provides that clerks of police courts shall 
return forthwith to the county auditor of their respective counties all forfeited 
recognizances in criminal cases: and under section 135.47 of the General Code, the 
county auditor shall make a record thereof and deliver the same to the prosecuting 
attorney for collection; and the prosecuting attorney under section 13548 of the 
General Code shall prosecute the forfeited recognizances by him received, for the 
penalty thereof. Such penalty, when recovered by the prosecuting attorney, shall 
be paid into the county treasury by the prosecuting attorney under authority 
of sections 289 and 2926 of the General Code. 

It, therefore, appears that the moneys collected on forfeited recognizances 
under the Cincinnati municipal court law should be paid into the county treasury. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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34. 

STATE XOT LEGALLY LIABLE TO PAY XEW YORK LIFE IXSURAXCE 
CO:\IPAXY FOR TAXES PAID IX EXCESS OF A:\IOUNT REQUIRED 
BY LAW, BUT IS :\!ORALLY BOUXD. 

There is no legal liability 011 the part of the state of 0/zio to pay to tlze New 
York Life Insurauce Compan:y, $13,958.81, -..•lziclz said compawy was required by 
the superiutendent of insurmzce to pay into the treasury of the state during the 
years 1901 to 1907, both inclusive, as taxes in excess of the amount required by law, · 
but paymeut may be made by tlze state as a .'IIOral obligati011, the claim of said 
company, subject to verijicatiou as to amouut. 

CoLUMBUS, OHIO, January 27, 1915. 

HoN. FRANK B. "WILLIS, Governor of .Ohio, Capitol. 
:\1Y DEAR SIR :-Under date of January 20, 1915, you requested my opnuon as 

to the validity of the claim of the New York Life Insurance Company against the 
state of Ohio for $13,958.81, which amount the company asserts it was unlawfullv 
compelled to pay to the state by the superintendent of insurance in the years 1901 
to 1907, both inclusive. Attached to your letter is a communication to you from :\Ir. 
H. B. Arnold, an attorney of Columbus; also a history of the case as presented by 
~he insurance company. 

I have investigated the facts presented in the claim and I find that the history 
of the case as presented is correct, except that I have been unable to verify the 
amount of the claim submitted, as the records of the superintendent of insurance 
for that period were not so kept as to reveal the amount which the company paid in 
excess of the amount which it was under legal obligation to pay. 

The facts revealed by my izwestigation are as follows: section 2745, Revised 
Statutes, as amended February 29, 1902, provided that foreign insurance companies 
should pay a tax of 20 per cent. on "the gross amount of premiums received by 
it in the state during the preceding calendar year." Under this section superintendent 
of insurance ruled that foreign insurance companies should pay this 20 per cent. 
tax upon the gross amount of premiums received by the company from business 
done in the state of Ohio, whereas the company contended that the law required 
them to pay 20 per cent. tax only upon the gross amount of premiums actually paid 
to the company at its agencies in the state. 

As it was necessary for foreign insurance companies to secure from the super­
intendent of insurance a license to do business in this state, and the superintendent 
of insurance served notice upon all the comrJanies that unless payment was made 
in accordance with his interpretation of the law such license would be withheld, 
the insurance companies were practically forced to accept his interpretation of the 
law, and paid into the state treasury according to that interpretation during the 
years above mentioned. 

In the meantime, a test case was brought by the attorney general upon the 
request of the superintendent of insurance to determine the correct interpretation 
of this law, which was finally reached and decided by the supreme court on January 
26, 1909, 79 Ohio State Reports, 275. By this decision of the supreme court the 
ruling of the superintendent of insurance was held to be without authority, and 
that the law as in effect during the said years required foreign insurance companies 
to pay such tax of 20 per cent. only upon such premiums as were paid at their 
agencies in the state. 

As a result of this decision of the supreme court, the state insurance depart­
ment was in a position of having forced foreign insurance companies to pay taxes 
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in excess of the amount authorized by Jaw. ·The matter was brought to the attention 
of the legislature, and an apparent attempt was made to rectify the mistake in a 
law contained in volume 100, Laws of Ohio, page 166. The provisions of this law, 
however, were so vague and indefinite that the attorney general held it was in 
conflict with the Constitution of Ohio, and nothing was ever done under its terms. 

In 1911 (volume 102, Laws of Ohio, 369), the general assembly refunded to 
four insurance companies-The Equitable Life Insurance Society, The North­
western Mutual Life Insurance· Company, The Mutual Life Insurance Company, 
and the Pittsburgh Life and Trust Company, the respective amounts which they had 
been unlawfully required to pay to the insurance department. 

The only difference between the claims of these companies which have been 
paid and the claim of the ~ew York Life Insurance Company, is that the four 
companies that have been reimbursed, paid under protest to the superintendent of 
insurance and the New York Life Insurance Company paid without formal protest, 
at least so far as the record shows. 

From a legal standpoint, I am of the opinion that there is no liability upon the 
state of Ohio to pay this claim of the Xew York Life Insurance Company for the 
reason that the state of Ohio cannot be sued. From a moral standpoint, however, 
the claim should be paid, as the superintendent of insurance had no legal right to 

. collect the money, and the company was virtually forced to make payment under 
the penalty of losing its license. and the mere fact that the four insurance com­
panies which have been reimbursed, paid under formal protest, ought not in all 
good conscience have any bearing on the matter, as all of the. companies were in 
e)\,actly the same situation and all paid on the same basis. Subject to a verification 
of the amount thereof, the claim presented by the New York Life Insurance Com­
pany should b.e paid. 

35. 

Respectfully yours, 
Enw ARD C. TURNER, 

Attorney General. 

GOVERNOR MAY USE MILITIA TO PREVENT A PRIZE FIGHT­
ATTORNEY GENERAL MAY BE DIRECTED TO I':\'STITUTE NECES­
SARY PROCEEDINGS. 

The governor, as commander-in-chief of the militia, may, under section 5316, 
G. C., use the militia to prevent a prize fight. 

The governor may, uuder section 333, G. C., direct the attorney ge11eral to take 
necessary proceedings in the name of the state to prevent a Prize fight. 

CoLUMBus, 0Hro, January 29, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus Ohio. 
MY DEAR GovERNOR :-1 beg to acknowledge receipt of your letter of January 

28, 1915, which is as follows: 

"Subject. Contemplated boxing exhibition or prize fight in Cincinnati. 
"Your immediate attention and written opinion is desired on the follow­

ing situation: 
"A telegram has just been received which is hereto attached. 
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The same matter from a military standpoint has come to the attention 
of the adjutant general; that situation is made known to you by the attached 
files from this office. 

"It is contended unofficially by other persons that the matter set out as 
facts in these exhibits are not the true facts, it being claimed that the 
exhibition proposed is not a prize fight. but a boxing exhibition contem­
plated by section 12803, General Code. 

"The information desired is just what authority the governor of Ohio 
or the governor of Ohio as commander-in-chief of the Ohio national 
guard has in the premises for interference or action toward stopping the 
contemplated exhibition." 
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Answering first as to the authority of the gm·ernor as commander-in-chief 
of the national guard : 

Article 2, section 10, of the Constitution provides: 

"He (the governor) shall be commander-in-chief of the militia and 
naval forces of the state, except when they shall be called into the service 
of the United States." 

Section 5316 of the General Code provides. 

"When there is a tumult, riot, mob or body of men acting together with 
intent to commit a felony, or to do or offer violence to person or property, 
or by force and violence to break or resist the laws of the state, or there • 
is reasonable apprehension thereof, the commander-in-chief, the sheriff of 
the county, the mayor of a municipal corporation therein, or. a judge' 
of any court of the state or United States, may issue a call to the com­
manding officer of any regiment, battalion, company, troop or battery, to 
order his command of part thereof, describing it. to be and appear, at 
a time and place therein specified, to act in aid of the civil authority." 

Under the .foregoing provision of constitution and section of the General Code 
quoted, I am of the opinion that, if you are satisfied that a prize fight is about to 
take place, you have the authority to use the power above referred to. 

As to your authority as governor of Ohio: 
Section 333 of the General Code provides : 

"* * * vVhen required by the governor * * * he (the attorney 
general) shall appear for the state in any court or tribunal in a cause in 
which the state is a party or in which the state is directly interested." 

Under this section of the Code, you have the right to direct the attorney 
general to take such legal action as may be necessary to prevent this proposed prize 
fight, if you are satisfied that it is to be a prize fight. 

I call your attention to the case of The State of Ohio ex rel ]. M. Sheets, 
attorney general, v. \Villiam N. Hobart. et al., 8th Ohio nisi prius, page 246, in 
which the law upon the subject of your request for an opinion is thoroughly dis­
cussed. (The opinion is too long for quotation here.) 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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36. 

TWO VILLAGE SCHOOL DISTRICTS :\lAY NOT UNITE UNDER AU­
THORITY OF SECTIO~ 4736, G. C. 

The county board of education may not, u11der section 4736, G. C., 104 0. L., 
133, unite .two village school districts into one si11gle village district. Section 4682-1 
mzd 4683, G. C., control in such cases. 

CoLUMBUS, OHIO, January 29, 1915. · 

HoN. FRANK W. MILLER, Superintendmt Department of Public Instruction, Colum­
bus, Ohio. 
D!'AR SIR·:-I acknowledge receipt of your letter of January 19, in which you 

request my opinion upon the following state of facts: 

"Baltimore, Fairfield county, and Basil, Fairfield county, are contigu­
ous village school districts. \\1 ould section 4736 or any other section of 
law permit the boards of education of these two villages to join as one 
school district?" 

In order to answer your question, a consideration of sections 4679, 4682-1 and 
4683 of the General Code, as amended in 104 0. L., page 133, are necessary, in 
addition to section 4736 to which you refer in your letter. These sections are as 
follows: 

"Section 4679. The school districts of the state shall be styled, re· 
spectively, city school districts, village school districts, rural school dis­
tricts and county school districts. 

"Section 4682-1. A village school district containing a population of 
less than fifteen hundred may vote at any general or special election to 
dissolve and join any contiguous rural district. After approval by the 
county board such proposition shall be submitted to the electors by the 
village boards of education on the petition of one-fourth of the electors 
of such village school district or the village board may submit the proposi­
tion on its own motion and the result shall be determined by a majority 
vote of such electors. 

·'Section 4683. \\Then a village school district is dissolved, the territory 
formerly constituting such village district shall become a part of the con­
tiguous rural district which it votes to join in accordance with section 
4682-1, and all school property shall pass to and become vested in the 
board of education of such rural school district. 

"Section 4736. The county board of education shall as soon as possible 
after organizing make a survey of its district. The board shall arrange the 
school according to topography and population in order that they may be 
most easily accessible to pupils. To this end the county board shall have 
power by resolution at any regular or special meeting to change school dis­
trict lines and transfer territory from one rural or village school district to 
another. A map designating such changes shall be entered on the records 
of the board and a copy of the resolution and map shall be filed with the 
county auditor. In changing boundary lines the board may proceed without 
regard to township lines. and shall provide that adjoining rural districts are 
as nearly equal as possible in property valuation. In no case shall any 
rural district be created containing less than fifteen square miles. In chang­
ing boundary lines and other work of a like nature, the county board shall 
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ask the assistance of the county surveyor and the latter is hereby required 
to give the services of his office at the formal request of the county board." 
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In the absence of any information upon the subject, I assume that both 
Basil and Baltimore are villages having a population of less than 1,500. If such be 
the case, then either or both of said village districts may, as provided in section 
4682-1, at a special or general election, vote to dissolve such village district. If the 
vote upon the question of dissolution is in the affirmative, then the village district 
will be joined to a contiguous rural district and not to a contiguous village district. 
Before such votes shall be taken, however, the proposition for this dissolution of the 
village district and union with a rural district, must be submitted to the county 
board of education for its approval. You will notice that the statutes above re­
ferred to very clearly state that when a village district is dissolved, it shall be 
joined to a contiguous rural district anci not to a contiguous village district. 

Consideration of section 4736 does not, in my opinion, permit a consolidation 
of two village districts into a single village district. I quote that portion of this 
section applicable, which is as follows: 

"The county board of education shall, as soon as possible after or­
ganizing, make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be most 
easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district 
lines and transfer territory from one rural or village school district to an­
other. * * *" 
In my opinion the effect of the above quoted portion of section 4736 merely 

authorizes the county board of education to transfer a part of one village or rural 
district to another village or rural district, and does not permit of the consolidation 
of two village districts. Such transfer is only authorized in order that the schools 
may be arranged "according to topography and population in order that they may 
be most easily accessible to pupils." 

I am, therefore, of tht opinion, and so advise you, that the Baltimore and Basil 
school districts may not, under section 4736, nor under any other sections of the 
General Code, unite as one village school district. 

37. 

Yours very truly, 
Enw ARD C. TuRNER, 

Attorney General. 

CIVIL SERVICE CO:\fl\TISSIOX-l\IUST DETERMINE MERIT AND FIT­
NESS OF SUPERIXTEXDEXT AND l\iATROX OF COUNTY CHIL­
DREN'S HOME. 

Whether it is practicable to determine merit and fitness of a superintendent and 
matro11 of a couuty clzildre11's home, is a question for the civil service commission. 

TVhcn prm•isioual appointment may be made. 

COLlJMBlJS, OHIO, January 29, 1915. 

The State Civil Sen•ice Commission, Columbus, Ohio. 
GENTLEMEN :-1 am addressing to you the following opm1on which was re­

quested by Hon. George \V. Porter, prosecuting attorney of Darke county, Ohio, 
as follows: 
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"I would like to have your optmon as to whether or not the superin­
tendent of the county children's home is employed under the civil service 
law? 

"The superintendent of our county children's home has tendered his 
resignation to take effect March 1. The board is of the opinion that it 
would be impossible to hold an examination under the civil service law for 
application to this position, in time to make an appointment under this law 
before his resignation took effect. This being the case, would it ~e per· 
missible for the board to appoint a person temporarily to fill the position 
until a civil service examination could be held? I understand that there is 
some doubt as to whether this is a civil service position, that Attorney Gen­
eral Hogan ruled that this position did not come under civil service. I am 
not sure about this." 

In the letter when he states "the board is of the opinion that it will be im­
possible to hold an examination, etc.," I assume that he is referring to the board of 
trustees of the children's home, rather than to the civil service commtsston. 

If it be a fact that the civil service commission has no one upon its eligible 
list to certify and it finds that it cannot hold an examination in time to make the 
proper certification before the resignation of the present superintendent takes ef­
fect, then and in that event the board of trustees might make a provisional appoint­
ment under subsection 1 of section 14 (G. C. 486-14), which provides as follows: 

"\Vhenever there are urgent reasons for filling a vacancy in any posi­
tion in the competitive class and the commission is unable to certify to the 
appointing officer upon requisition by the latter a list of persons eligible for 
appointment after a competitive examination, the appointing officer may 
nominate a person to the commission for noncompetitive examination, and 
if such nominee shall be certified by the said commission as qualified after 
such noncompetitive examination, he may be appointed provisionally to fill 
such vacancy until a selection and appointment can be made after competi­
tive examination ; but such provisional appointment shall continue in force 
onl.v until regular appointment can be made from eligible lists prepared by 
the commission, and such eligible lists shall be prepared within ninety days 
thereafter. In case of an emergency an appointment may be made with­
out regard to the rules of this act, but in no case to continue longer than 
ten days, and in no case shall successive emergency appointments be made." 

Answering your second question as to whether such a position is under civil 
service and whether Attorney General Hogan had made a ruling upon this position, 
I beg to advise you. first, that Attorney General Hogan has made no ruling upon 
the questions herein involved so far as I can find from an examination of the files. 

Further answering' I quote an opinion of Hon. Robert P. Duncan, prosecuting 
attorney of Franklin county, to the board of trustees of the Franklin county chil­
dren's home, which opinion I adopt and approve, to wit: 

"I have your favor of January 6, 1915, in which you ask my opinion a> follows: 

" 'First. In selecting a superintendent is the board of trustees of the 
children's home governed by civil service rules? 

"'If so, please kindly advise the trustees as to the method in which 
they should proceed, and the duties devolving ·upon them, in regard to such 
selection. 
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"'Second. Is the selection of the matron for the children's home gov­
erned by civil service rules? 

" 'If so, please advise as to the duties and proper course to pursue, by 
the trustees, and oblige.' 
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"Pertinent to the inquiries made in your communication, I note that statutory 
provisions which have been carried into the General Code as sections 3077 to 3081, 
ii!clusive, provide for the establishment of a county children's home and its man­
agement by a board of trustees to be appointed by the county commissioners. 

"Sections 308-t, 3085 and 3086, General Code, provide as follows: 

"'Sec. 3084. The board of trustees shall designate a suitable person to 
act as superintendent of the home, who shall also be clerk of such hoard, 
and who shall receive for his services such compensation as the board of 
trustees desig:1ates at the time of his appointment. He shall perform such 
duties, and give security for their faithful performance, as the trustees re­
quire. 

" 'Sec. 3085. Subject to such rules and regulations as the trustees pre­
scribe, the superintendent shall have entire charge and control of such 
home and the inmates tht>rein. Upon the recommendation of the superin­
tendent, the trustees may appoint a matron, a·ssistant matron, and teacher, 
whose duties shall he the care of the inmates of the home and to direct 
their employment, giving suitable physical, mental and moral training to 
them. Under the direction of the superintendent, the matron shall have the 
control, general management and supervision of the household duties of 
the home, and the matron, assistant matron and teacher shall perform such 
other duties, and receive for their services such compensation as the trus­
tees may by by-laws from time to time direct. They may be removed at 
the pleasure of the trustees, or a majority of them. 

"'Sec. 3086. The superintendent may suspend temporarily a matron, as­
sistant matron. or teacher, notice of which must be immediately givei1 to 
the hoard of trustees for their approval or rlisapproval, but, if in their 
judgment it is for the best interest of the home and of the county, the 
trustees may t!ispense with a superintendent and authorize the matron to 
assume entire charge of the home and its management.' 

"It follows from a consideration of the statutory provisions above noted that 
a children's home established and managed as therein provided is in every respect 
a county institution and that the superintendent and matron of such institution are 
eounty employes. State e.r rei. v. JfcGoHagle, 5 0. C. C. (n. s.), 292. 

"Section 1 of an act entitled 'An act to regulate the civil service of the state 
of Ohio, the several counties, cities and city school districts thereof' ( 103 C'. L., 698 l, 
provides: 

" 'The term "civil service" includes all officers and positions of trust 
or employment, including mechanics, artisans and laborers in the service of 
the state and the counties, cities and city school districts thereof.' 

" 'The "state service" shall include all such offices in the service of 
the state or the counties thereof, except the cities and city school districts? 

"Section 2 of said act provides as follows: 

"'On and after January 1, 1914, appointments to and promotion in the 
civil service of this state and the counties, cities and city school districts 



62 ANNUAL REPORT 

thereof shall be made only according to merit and fitness to be ascertained 
as far as practicable by examinations which, as far as practicable, shall be 
competitive; and on and after January 1, 1914, rio person shall be ap­
pointed, removed, transferred, laid off, suspended, reinstated, promoted or 
reduced as an officer or employe in the civil service under the government 
of this state, the counties, cities and city school districts thereof, in any man­
ner or by any means other than those prescribed in this act.' 

"Section 8 of said civil service act provides in part as follows: 

"'The civil service of the state of Ohio and the counties, cities and city 
school districts thereof shall be divided into the unclassified service, and 
the classified service. 

" 'The unclassified service shall comprise the following positions which 
shall not be included in the classified service, except as otherwise provided 
m section 19 hereof : 

"'I. All officers elected by popular vote. 
" '2. All heads of principal departments, board and commtss10ns ap­

pointed by the governor or by and with his consent or by the mayor, or if 
there be no mayor such other similar chief appointing authority of any 
city or city school district. 

"'3. All officers elected by either or both branches of the general as­
sembly. 

" '4. All election officers. 
" '5. All commissioned, noncommissioned officers and enlisted men in 

the military service of the state. 
"'6. All presidents, superintendents, directors, teachers and instruc­

tors in the public schools, colleges and universities; the library staff of any 
library in the state supported wholly or in part at public expense. 

" '7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil service 
commissioners, authorized by law to appoint such a secretary, assistant or 
chief clerk. 

"'8. The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals. 

"'9. Bailiffs of courts of record. 
"'10. Employes and clerks of boards of deputy state supervisors and 

inspectors of elections.' 

"This section further provides that the classified service shall comprise all 
persons in the employ of the state, the counties, cities and city school districts 
thereof not specifically included in the unclassified service, to be designated as the 
competitive class. And further provides as follo':"s: 

"'The competitive class shall include all positions and employments 
now existing or hereafter created in the state, the counties, cities and city 
school districts thereof, for which it is practicable to determine the merit 
and fitness of applicants by competitive examinations. Appointments shall 
be made to, or employment shall be given in, all positions in the competi­
tive class that are not filled by promotion, reinstatement, transfer or reduc­
tion, as provided in sections 15, 16 and 17 of this act and the rules of the 
commission by appointment from those certified to the appointing officer 
in accordance with the provisions of section 13 of this act.' 
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"Section 2 of section 14 of the civil service act provides as follows: 

"'In case of vacancy in a position in the competitive class where peculiar 
and exceptional qualifications of a scientific, managerial, professional, or 
educational character are required, and upon satisfactory evidence that for 
specified reasons competition in such special case is impracticable and that 
the position can best be filled by a selection of some designated person of 
high and recognized attainments in such qualities, the commission may sus­
pend the provisions of the statute requiring competition in such case, but 
no suspension shall be general in its application to such place, and all cases 
of suspension shall be reported in the annual report of the commission 
with the reasons for the same.' 
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'•Jt is apparent from the foregoing prov1s1ons of the civil service act that the 
positions of superintendent and matron of a county children's home are not in the 
unclassified service, and not being so included in the unclassified service they are, 
by the express provisions of ~ection 8 of said act, included in the classified or com­
petitive class, and being in the competitive class as defined by the statute, incum­
bents must be appointed a ftcr competitive examination unless it be determined that 
it is not practicable to determine the merit and fitness of applicants for these posi­
tions by competiti\·e examinations, or unless, as provided for in section 14 of the 
act, these positions call for peculiar and exceptional qualifications of a scientific, 
managerial, professional, or educational character such as would make competition 
for those positions or either of them impracticable. 

"\Vhether or not, within the purview of the provisions of sections 8 and 14 of 
the civil service act, it. is practicable to determine the merit and fitness of appli­
cants for either the position of superintendent of the children's home or the posi­
tion of matron thereof, is, in my opinion, a question to be determined by the state 
civil service commission. At any rate, I am unable to say, as a matter of law, on 
a consideration of the provisions of this act, that the merit and fitness of appli­
cants for these positions cannot be determined by competitive examination. 

"Having arrived at the foregoing conclusion, it follows that in the event of a 
vacancy in either the office of superintendent or matron of your institution. it is yonr 
duty, under the provisiom of section 13 of the civil service act, to notify the state 
civil service commission of the fact of such vacancy or vacancies, which commis­
sion, unless it determines that said positions or either of them can be filled by pro­
motion as provided for in section 15 of the act, will certify to your board the 
names and addresses of three candidates for each of said positions standing highest 
on the eligible list; or if there be no eligible list for said positions or either of 
them, the state civil service commission will certify to you names from eligible 
lists most nearly appropriate for the groups in which the position to be filled is 
classified. In this connection I note that section 14 of the act provides that if 
there are urgent reasons for filling a vacancy in any position in the competitive 
class and the commission is unable to certify to the appointing officer-in this 
case the board of trustees-upon requisition by the latter a list of persons eligible 
for appointment after competitive examination, the appointing officer-in this case 
your board-may nominate a person to the commission for non-competitive exam­
ination, and that if such nominees shall be certified by the civil service commission 
as qualified, after such noncompetitive examination, such person may be appointed 
provisionally to fill such vacancy until a selection and appointment can be made 
after competitive examination.'' 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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38. 

THE DATE FOR SPECIAL ELECTIO~S UN'DER AUTHORITY OF 
SECTIO~ 4227-5, GE~ERAL CODE, IS 0~ THE FIFTH TUESDAY 
AFTER THE PETITIO:\ IS FILED. 

Special elections under the provtsiolls of section 4227-5, G. C., are thereby re­
quired to be held 011 the fifth Tuesday after the petition is filed with the city auditor, 
if in a city, or with the village clerk, if in a village. 

CoLUMBUS, OHIO, January 30, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-In yours of January 28, 1915, you refer for opinion, communication 

from the chief deputy supervisor of elections of Hamilton county, Ohio, in which 
it is stated that the city council of Cincinnati passed an ordinance, which is now 
to be referring to the electors of said city for approval or rejection, under the 
provisions of section 4227-5, General Code, as amended in 104 0. L., page 239, 
and submitting for an opinion the following: 

"Shall said election be held on the fifth Tuesday after the petition is filed 
with the city auditor or on the fifth Tuesday after certification to the 
board of deputy state supervisors of elections?" 

That section of the statute determining this matter and to which you refer, 
is as follows: 

"Sectio11 4227-5. \Vhenever twenty per cent. of the electors of any 
municipality file a petition with the city auditor if it be a city, or village 
clerk, if it be a village, proposing or against an ordinance or other measure 
requesting in the petition that the ordinance or measure be submitted to the 
electors of the municipality at a special election. the auditor or village 
clerk, after ten clays, shall certify the same to the board of deputy state 
supervisors of elections who shall submit the same at a special election 
to be held on the fifth Tuesday after the petition is filed. The petition 
shall not be submitted at a special election if a regular or general election 
will occur not later than ninety clays after the petition is filed but shall 
be submitted at the regular or general election." 

This language, it seems, is clear and unequivocal. There is but one provtston 
therein requiring or in any way referring to the filing of such petition, and that 
is the requirement that the petition be filed with the city auditor. While it is 
further provided that such petition shall afterwards be certified to the deputy 
state supervisor of elections, no reference is any where made to a filing with the 
deputy state supervisors of elections, nor requiring the same. 

I am, therefore, of the opinion that the day provided for the election is the 
fifth Tuesday after the petition is filed with the city auditor or village clerk. 

Very respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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39. 

JOINT OR SEVERAL BO::\D WITH TWO BONDING OR SURETY COM­
PANIES IS REQUIRED FOR A COUNTY TREASURER. 

Under the provisions of section 2633, G. C., as amended 103 0. L., 540, a joint 
and several bond is required a11d at least two or more bonding or surety companies 
must appear on a bond for county treasurer. 

CoLUMBUS, OHIO, January 30, 1915. 

HoN. S. W. ENNIS, Prosewting Attorney, Paulding, Ohio. 
DEAR SrR :-I am in receipt of your favor of January 22, which is as follows: 

"In accordance with the provisions of section 2633 of the General Code, 
as amended in volume 103, pages 540 and 541 of the session laws of Ohio, 
can a county treasurer furnish two bonds with oue surety company on each, 
or is he required to furnish one bond with two surety companies on same? 

"Our county treasurer has procured two $25,000.00 bonds each signed by 
one surety company, and before approving the bonds, I would like to have 
your opinion upon the same and whether or not they are in strict accordance 
with the above statute as amended." 

Replying to your letter, I have to advise that in view of the provrswns con­
tained in section 2633 of the General Code, as amended in 103 Ohio Laws, page 540, 
as follows: 

"Before entering upon the duties of his office, the county treasurer 
shall give bond to the state in such sum as the commissioners direct with 
two or more bonding or surety companies as surety, or at his option, 
with four or more free-hold sureties. * * *" 

It is my opinion that the legislature intended that the bond of the treasurer 
referred to in the act was to be one joint and several bond "-:ith two or more 
bonding or surety companies as surety, and that each of the surety companies 
signing the bond would be held liable for the full amount of the bond. 

This opinion is in harmony with one rendered by my predecessor, Honorable 
Timothy S. Hogan, on the same question. 

I have to advise you, therefore, that unless the bond of the treasurer submitted 
for your approval contains the names of at least two bonding or surety companies 
as surety, it should be rejected as not coming within the provisions of section 
2633 of the General C~de, as amended in 103 Ohio Laws, page 540. 

3-A. G. 

Respectfully yours, 
Eow ARD C. TuRNER, 

Attorney General. 
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40. 

PRIVATE BANKS l\IAY BID FOR STATE FUNDS UNDER AUTHORITY 
OF SECTION 744-12, G. C. 

Private banks may 11ot bid for state fullds under an act to provide for a de­
pository for state funds, but they may bid for state funds under section 744-12, G. C. 

CoLUMBUS, Omo, January 30, 1915. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 

DEAR SrR :-I have your letter of the 25th inst, requesting my written opinion 
upon the following inquiry: 

"Do private banks have the same right to bid' for state funds as the 
national banks and trust companies and banks organized under the laws 
of the state of Ohio under the depository law described as 'An act to 
provide a depository for state funds?'" 

Section 3 of this act, (section 323 of the General Code) provides that the 
board of deposits shall meet "and designate such national banks within the state, 
and banks and trust companies doing business within this state and incorporated 
under the laws thereof, as the board deems eligible to be made 'such depositories." 

Your question presents for determination whether or not the- word "bank," 
as used in this section, includes "private banks/' The word "bank,". as used in this , 
act, clearly means an organization. incorporated uncle~ the iaws of Ohio and having 
special privileges or authority from the state, and subject to such regulation as 
may be imposed upon it by law. A "private bank" does not imply incorporation 
nor the having of special privilege or ·authority .from the state. Therefore, a 
private bank would not seem to come within the purview of this act. However, 
the legislature has seemingly made clear th~ line- of- demarcation between a bank 
and a private bank. In the county depository act, section 2715 of the General 
Code, the legislature provided that the county funds shall be deposited in a bank 
or banks or trust companies situated in the county and duly incorporated under the 
laws of this state. Then follows the provision: 

"In a county where such bank or trust company does not exist, or fails 
to bid * * * the commissioners shall designate a private bank or banks 
located in the county." 

It therefore follows from this legislation that private banks have not the right 
to bid for state funds as national banks and trust companies· and banks organized 
under the laws of the state of Ohio may have, unless said inhibition is rendered 
null and inapplicable as to private banks by reason of the later act of the general 
assembly found in volume 103, Laws of Ohio, at page 379, the title of which is 
"To provide for the examination, regulation, supervision and dissolution of cer-tain 
banking concerns." Section 13 of this act (section 744-12 of the General Code) 
contains the following provision: 

"That whenever any of the funds of the state, or of any of the political 
subdivisions of the state, shall be deposited under any of the depository 
laws of the state, every corporation, person, partnership and association 
coming within the purview of this act shall be permitted to bid upon and 
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be designated as depositories of such funds, upon furnishing such surety 
or securities therefor as is prescribed by the laws of the state of Ohio; 

* * *." 
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From the title and text of this later act of April 17, 1913, its obvious purpose 
seems to be that of regulating private banks, requiring them to discard the use 
of the name "bank" or else submit to examination, regulation, supervision and dis­
solution by the state. This enactment is in accordance with authority found in 
article XIII, section 3 of the constitution of Ohio existing at the time of its 
enactment. 

The provision contained in said section 13, is contrary to the provisions relating 
to depositories of state and county moneys subject to deposit and found in the 
state and county depositories acts. Xotwithstanding this fact, however, I am of 
the opinion that because of the constitutional authority aforesaid and the pro­
visions contained in said section 13 subsequently enacted, a private bank conducted 
by a person, partnership or association by complying with the requirements set forth 
in this act of April 17, 1913, will be permitted to bid upon and be designated as a 
depository of the funds of the state or on any political subdivision of the state. 

41. 

Very truly yours, 
Eow ARD C. TURNER, 

Attoruey General. 

THE PROPOSITIONS OF CENTRALIZATION OF SCHOOLS AND 
ISSUING OF BONDS MAY BE SUBMITTED AT ONE ELECTION. 

A. proposition for the centralization of schools under the provisions of section 
4726, G. C., and a proposition to issue bonds authorized by section 7625, G. C., may 
both be submitted to the electors of a rural school district at one election. 

CoLUMBUS, Oaro, January 30, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Under date of January 21st, Mr. W. I. Everson, county super­

intendent, Brilliant, Ohio, submitted for an opinion the following question: 

"Is it necessary to hold two elections in order to decide on centraliza­
tion and the issuing of bonds, or can this be decided at one election?" 

I assume that the bonds referred to are deemed necessary to the furtherance 
of the scheme of centralization, and I shall confine my answer to such state of facts. 

I am of the opinion that the question of centralization of schools as provided 
in section 4726, G. C., as amended in 104 0. L., 139, and the question of the issuance 
of bonds as authorized by section 7625, G. C., may both be submitted to the electors 
of a rural school district at one election. It might be suggested, however, that 
before the issue of such bonds would thereby be authorized, there must be a con­
currence of a majority of the votes cast at such election in favor of both central­
ization and the issuing of bonds, and the answer implies that the election shall be 
in all further respects in compliance with the statutes relative thereto. 

Very truly yours, 
Eow ARD C. TuRNER, 

Attorney General. 
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42. 

THE COUNTY BOARD OF EDUCATION HAS AUTHORITY TO DETACH 
AND THEN ADD A PART OF A RURAL SCHOOL DISTRICT TO AN­
OTHER DISTRICT. 

Under section 4736, G. C., the county board of education has the authority to 
rearrange boundary lines so as to detach one part of a rural school district and 
add it to another rural or village district. 

CoLUMBUS, OHIO, January 30, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of January 19, 1915, in which 

you ask for my opinion upon the following statement of facts: 

"Sections 4692, 4696 and 4736 of the General Code, deal with the 
transfer of territory from one school district to another. 

"Waterford rural school district, Washington county, contemplates the 
issuance of bonds. Waterford formed a separate supervision district ac­
cording to section 4740 of the General Code. Beverly, a village district en­
tirely surrounded by Waterford rural district, desired to '.be a part of a 
supervision district. But the law requires that a supervision district be 
contiguous. To that end tl]e county board of education of Washington 
county transferred a part of the Waterford district to the Beverly school 
district for all school purposes. This part transferred gave the Beverly 
district connection with the remaining part of the Washington county school 
district, other than that of the Waterford school district. The Water­
ford board of education contends that since they are a separate super­
vision district, the county board of education acted without authority." 

You then ask to be advised whether or not the county board of education 
acted within its authority in the transfer of this territory. 

I call your attention especially to section 4736 of the General Code, as 
found in 104, 0. L., at page 138, as follows: 

"Section 4736. The county board of education shall as soon as possible 
after organizing make a survey of its district. The board shall arrange 
the schools according to topography and population in order that they 
may be most easily accessible to pupils. To this end the county board shall 
have power by resolution at any regular or special meeting to change 
school district lines and transfer territory from one rural or village 
school district to another. A map designating such changes shall be 
entered on the records of the board and a copy of the resolution and 
map shall be filed with the county auditor. In changing boundary lines, 
the board may proceed without regard to township lines and shall provide 
that adjoining rural districts are as nearly equal as possible in property 
valuation. In no case shall any rural district be created containing less 
than fifteen square miles. In changing boundary lines and other work of 
a like nature, the county board shall ask the assistance of the county 
surveyor and the latter is hereby required to give the services of his office ...... 
at the formal request of the county board." 
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I assume that the action taken by the county board of education of Washington 
county was in accordance with the authority given them by the above quoted 
section. If such be the case, the county board of education was clearly within 
its rights in taking a portion of the Waterford school district and joining it to 
the Beverly school district in order to provide a supervision district for the 
Beverly school district, provided, however, that there remains in vVaterford rurat 
school district a territory of not less than fifteen square miles. 

Sections 4692 and 46% do not, in my opinion, apply to the question involved by 
your statement of facts. These sections have reference to a transfer of territory 
from one school district to another by action of the local boards of education 
of such districts and by annexation of territory to a city or village. 

I am, therefore, of the opinion, and so advise you, that from the statement of 
facts as outlined above, the county board of education of Washington county acted 
within its authority in transferring the territory involved. 

43. 

Yours very truly, 
Enw ARD C. TURNER, 

Attorney General. 

A FIRE INSURANCE COMPANY ORGANIZED UNDER THE LAWS OF 
OHIO IS NOT AUTHORIZED TO CONSOLIDATE WITH A LIKE 
COMPANY OF ANOTHER STATE. 

Section 9544, G. C., does not authorize the consolidation of a fire insurance 
company organized under the laws of Ohio with like companies incorporated under 
the laws of another state. 

CoLUMBUS, Oaro, January 30, 1915. 

HoN. PRICE RussELL, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR:-Under date of January ·25, 1915, you submit for my opinion the 

following questions : 

"1st. Does section 9544, Gener.al Code, laws of Ohio, permit the con­
solidation of a fire insurance company organized under the laws of Ohio 
with a fire insurance company organized under the laws of Illinois and 
admitted to do business in Ohio? 

"2nd. Does said section 9544, General Code, laws of Ohio, permit the 
consolidation of a fire insurance company organized under the laws of 
Ohio with a fire insurance company organized under the laws of Illinois 
and not admitted to Ohio?" 

Sections 8544 and 9545 of the General Code, providing for the consolidation of 
certain fire and marine insurance companies, are as follows: 

"Section 9544. When a joint stock fire and marine insurance company 
of this state determines by a vote of the holders of two-thirds of its 
stock to consolidate and make joint stock with another like company 
or companies engaged in or incorporated for like business, and each agrees 
by such vote to the consolidation, the companies by a vote of the holders 
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of a majority of the stock so consolidated, may determine under which 
corporate organization or articles of association of the consolidating com­
panies, and under what name, their future business shall be conducted. 

"Section 9545. Upon filing with the superintendent of insurance, a 
certificate of such consolidation, the companies thenceforth shall be con­
solidated under the corporate organization or articles of association and 
corporate name chosen. (Thereupon also all franchises, rights, equities, 
property, and estate of whatever name or nature, belonging to or vested 
in either of the consolidating companies, immediately, upon and by the 
act of such consolidation shall become the property and estate of and be 
vested in' the consolidated company, and the corporate existence of the 
consolidating companies thenceforth cease, and be merged in the consolida­
tion.) Such consolidated company shall have the exclusive right and power 
to demand, sue for, collect, convey, and dispose of the rights, equities, prop­
erty, and estate aforesaid, or any part thereof, under its own name, a!J.d 
all debts, liabilities and obligations of the consolidating companies shall be 
assumed and paid by it." 

The language of section 9544 is somewhat ambiguous, and your question in­
volves a determination of the meaning and comprehensiveness of the expression 
therein "and other like companies or companies engaged in or incorporated for 
like business." Does the word "like" as first used in the quoted language mean only 
that such other company or companies must be joint stock fire and marine com­
panies; or· does it mean that they must be joint stock fire and marine companies 
of this state? 

I believe that the legislative intent is clearly shown in the language of section 
9545, above quoted, which prescribes the rights and duties of the consolidated com­
panies. In the second sentence of this section, it is provided that: 

"Thereupon also alt franchises, rights, equ1t1es, property, and estate 
of whatever name or nature, belonging to or vested in either of the con­
solidating companies, immediately upon and by the act of such consolidation 
shall become the property and estate of and be vested in the consolidated 
company, and the corporate existence of the consolidating companies thence­
forth cease, and be merged in the consolidation." 

If the above section authorizes the consolidation of an Ohio company with a 
company of another state, then the state of Ohio is in the position of having enacted 
a law which arbitrarily disposes of all "franchises, rights, etc.," of a corporation 
created by another state without consulting or taking into consideration the laws 
of such other state. This state may undoubtedly pass laws relative to corporations 
created by it and even deprive such corporations of their legal existence, but I know 
of no method by which it can attain that result in regard to corporations created 
by another state. That law should be interpreted so as to give it meaning and effect 
and not so as to place the law-making body in the position of attempting the im­
possible. 

I am of the opinion, therefore, that section 9544 of the General Code, was 
intended to apply only to Ohio corporations, and I answer both questions one 
and two of your inquiry in the negative. 

Very truly yours, 
Enw A liD C. TURNER, 

Attorney General. 
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44. 

ARTICLES OF INCORPORATION-THE XORTON :MUTUAL FIRE AS­
SOCIATION. 

Certificate of amendment of the articles of incorporation of The N ortol' Mutual 
Fire Association disapproved. 

CoLUMBUS, OHIO, January 30, 1915. 

HoN. C. Q. HILDEBRA:-!T, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I return, herewith, the certificate of amendment of the articles of 

incorporation of The Norton :Mutual Fire Association which has been sent to me 
for my examination and action upon the supposition that the same is required 
by law. 

I do not believe that the law requires that the attorney general certify to 
amendments to articles of incorporations of mutual protective associations (which 
I suppose the company is). Be that as it may, however, I am unable on purely 
technical grounds, to approve the certificate of amendment. Such grounds are as 
follows: 

(1) The certificate does not state that notice of the business to come before 
the meeting was given, as provided by section 8720, General Code. 

(2) The certificate being silent in respect to notice, it does not appear that 
all the members of the corporation were present at the meeting which was held, 
and in writing consented to the waiver of the notice, as authorized by section 8723, 
General Code. 

(3) The certificate of amendment was not sealed with the seal of the cor­
poration, nor is it stated that the corporation has no seal, whereas section 8721, 
General Code, requires that if there be a seal the certificate shall be sealed with it. 

I have no doubt that these details can be supplied by the president and 
secretary of the corporation, but without them I could certainly not certify that the 
amendment has been made in conformity to the laws of the state. 

45. 

Yours very truly, 
Enw ARD C. TURNER, 

Attorney General. 

CLERK OF THE BOARD OF EDUCATION OF A CITY SCHOOL DISTRICT 
PERFORMS THE DUTIES OF TREASURER WHEN A DEPOSITORY 
HAS BEE:-J PROVIDED. 

When a depository has been provided by a. city board of education for it$ 
school funds, as authorized by law, the board of education of the district must. 
dispense with the treasurer, and the clerk of the board of the city school district 
performs all the services and duties of such treasurer. 

CoLUMBI..'S, OHIO, January 30, 1915. 

Ho:-~. FRANK \V. ~liLLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Under date of January 20, 1915, you submit to this department 

the following question : 

"When a depository has been provided by a city board of education 
for its school funds, shall the clerk of the board of education act as 
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treasurer, or shall the treasurer or director of finance of the city funds 
act as the treasurer of the school funds?" 

The first two lines of section 4763, General Code, as amended in 104 0. L., 159, 
provide that: 

"In each city school district, the treasurer of the city funds shall be 
the treasurer of the school funds. * * *." 

It is also provided in section 4782, General Code, as amended in 104 0. L., 
p. 159, that: 

"When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, 
by resolution adopted by a vote of a majority of its members, shall· dispense 
with a treasurer of the school moneys, belonging to such school district. 
In such case, the clerk of the board of education of a district shall per­
form all the services, discharge all the duties and be subject to all the 
obligations required by law of t~.~ treasurer of such school districts." 

The provisions of section 4783, General Code, have an important bearing on 
this question, which section provides as follows: 

"When the treasurer is so dispensed with, all the duties and obligations 
required by law of the county auditor, county treasurer or other officer or 
person relating to the school moneys of the district, shall be complied 
with by dealing with the clerk of the board of education thereof. Before 
entering upon such duties, the clerk shall give additional bond equal in 
amount and in the same manner prescribed by law for the treasurer of 
the school district." 

When the provisions of these three sections are considered together, I am of 
the opinion that when a depository has been provided as authorized by law, the 
board of education of the district must dispense with the treasurer, and that the 
clerk of the board of education of the city school district performs all the services 
and duties of such treasurer. Yours very truly, 

46. 

Eow ARD C. TURNER, 
Attorney General. 

BOARD OF EDUCATION SHOULD CANVASS THE VOTES OF A SPECIAL 
ELECTION FOR THE ISSUANCE OF BONDS FOR ERECTION OF A 
SCHOOL HOUSE. 

The vote at a special election at which is submitted a proposition for the issuance 
of bonds for the erection of a school house, is governed by section 5120, G. C., and 
should be canvassed by the board of education of the district as therein provided. 

CoLUMBUS, 0Hro, February 1, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-1 have yours of January 28, 1915, referring for an optmon a 

communication addressed to you by the clerk of the deputy state supervisors 
of elections of Seneca county, which is in part as follows; 
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"Section 5115 of the General Code says: In registration cities, the 
returns of the election of municipal officers, members of boards of educa­
tion or justices of the peace shall be made to the board of deputy state 
supervisors of the county in which such city is located, and canvassed 
by a board of canvassers consisting of such board of deputy state super­
visors and the city auditor. 

"Does this section apply to special elections such as a bond election 
for erection of a school house or is the canvass ·to be made by the school 
board?" 
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It will be observed that the section above quoted is specific in its terms, obviously 
confining its application to the officers therein enumerated, viz., municipal officers, 
members of boards of education or justices of the peace, and that there is nothing 
therein contained that would warrant an inference of legislative intent to include 
under the provisions of this section other officers or matters not therein specifically 
mentioned. It therefore follows that the provisions of this section apply only to 
the election of municipal officers, members of boards of education and justices 
of the peace, and that a special election for bond issue as mentioned to you, does 
not under any fair or reasonable construction of the language in this section 
contained, come within its terms. The solution of the problem submitted by you, 
however, involves the consideratio1.1 of a further section of the statute, relative 
to the canvassing of election returns, as follows: 

"Section 5120. In school elections, the returns shall be made by the 
judges and clerks of each precinct to the clerk of the board of education 
of the district, not less than five days after the election. Such board shall 
canvass such returns at a meeting to be held on the second Monday after 
the election, and the result thereof shall be entered upon the records of 
the board." 

This section, it will be observed, is general in its terms, purporting to con­
template all "school elections." I assume that it would not be seriously questioned 
that a special election submitting a proposition for a bond issue, for the erection 
of a school house, is a school election within the meaning of that phrase as used 
in section 5120, G. C., just quoted. The rule of construction of statutes of the 
character of those now under consideration, is clearly stated by the court in the 
case of Doll v. Barr, 58 0. S., at page 120, as follows: 

and, 

"Where there are in one act, specific provisions relating to a particular 
subject, they must govern in respect to that subject, as against general 
provisions in other parts of the statute, although the latter, standing alone 
would be broad enough to include the subject to which the more particular 
relate." 

"If there are two acts, or two provisions of the same act, of which one 
is special and particular, and clearly includes the matter of controversy, 
whilst the other is general and would, if standing alone, include it also, and 
if reading the general provisions side by side with the particular one, 
the inclusion of that matter in the former would produce a conflict between 
it and the special provision, it must be taken that the latter was designed 
as an exception to the general provision." 
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While an election of the members of the board of education, in my opinion, 
would come within the meaning of the term "school election," and but for the 
provisions of section 5115, General Code, would be governed by the provisions of 
section 5120, General Code, applying the above rule of construction to the pro­
visions of these above quoted sections, section 5115, General Code, constitutes only 
an exception insofar as the election of members of boards of education is concerned, 
to the provisions of section 5120, General Code. 

I am, therefore, of the opinion that the canvass of the vote at a special 
election at which is submitted a proposition for the issuance of bonds for the 
erection of a school house, is governed by section 5120 of the General Code and 
should, therefore, be canvassed by the board of education of the district as therein 
provided. 

47. 

Yours very truly, 
Eow ARD C. TuRNER, 

Attorney General. 

THE CITY COUNCIL HAS THE RIGHT TO INCREASE THE SALARY 
OF POLICEMEN AND FIREMEN AFTER APPOINTMENT. 

The city council has the right to increase the salary of policemen and firemen, 
after appointment. State ex rei. Ferris v. Bish, 12 0. N. P. n. s. 369; State v. 
Coughlin, Auditor, 12 0. N. P. n. s., 419; distinguishing the case of State ex rel 
Spaller v. Moody, Auditor, et al., 85 0. S., 483, affirming State ex rel Spaller v. 
Painesville, 13 0. C. C. 11. s., 577, followed. 

CoLUMBUS, OHIO, February 1, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR Sms :-Under date of January 15, 1915, we received a communication 

from Honorable H. W. Koons, City Solicitor, Mt. Vernon, Ohio, in which he re­
quested our opinion in the following matter: 

"May I ask you to give me an opinion on the right of the city council to 
raise the salary of persons at the present time holding positions of firemen, 
under the safety department, and patrolmen under the same department, 
assuming that both are within the classified service." 

Section 4213, General Code, provides as follows: 

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for which he was elected or appointed, and, 
except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the city treasury." 

As the matter is one which is of general importance throughout the state, we 
feel that the opinion should be addressed to your department. 

The question immediately arises as to whether or not a policeman or a fireman 
is an officer, clerk or employe of the city, and secondly, whether or not they can be 
considered as holding a "term." There can be but little doubt that the position of a 
policeman and a fireman is within the comprehension of the terms "officer," 
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"clerk" or "employe." However, a policeman or fireman, when appointed is ap­
pointed during good behavior, and there is no definite term for which he serves. 
I do not believe that the word "term," as used in section 4213, contemplates a 
position, which would be a life position, provided the incumbent was not sooner 
discharged for cause. 

I am mindful of the fact that the circuit court, in the case of State ex rei. 
Spaller v. City of Painesville et al., 13 0. C. C. n. s. 577, held: 

"A duly appointed patrolman of the police department of a city ts an 
officer within the meaning of the laws of Ohio. 

"A city council has no power to increase or diminish the salary of a 
police officer, appointed under the civil service provisions of the munic­
ipal code, during the term for which he was appointed which is during 
good behavior." 

and that such case was affirmed by the supreme court without report on January 
16, 1912. (85 0. s., 183.) 

Subsequent to the decision of the supreme court, in affirming the circuit court 
in such case, it was held by Judge Sprigg, of the common pleas court of Mont­
gomery county, in the case of State ex rei. Ferris, ct al., v. Bish, Auditor, decided 
March 9, 1912, and reported in 12 0. N. P. n. s., page 369: 

"Policemen and firemen do not hold their positions for a fixed and 
definite term, and hence are not subject to the provisions of section. 4213, 
P. & A. Anno. General Code, which forbids the increase or diminishing of 

. salaries of officers, clerks or employes of a municipality during the term 
for which they were appointed or elected. 

"A municipal council has authority to pass an ordinance providing for 
the number, salaries, and bonds of members of the police department, 
repealing at the same time the former ordinance, under which the depart­
ment was operated; and where such action is taken by council all 
m.embers of the police force lose their positions as of the date of the repeal 
of the former ordinance under which the department was theretofore 
operated, this method of removal being excluded under section 4484, P. & A. 
Anno. General Code, which refers only to individual removals for cause; 
and it thereafter becomes the duty of the board of public safety to appoint 
members of the force under the contemplated reorganization and upon 
such terms as council has provided." 

Judge Lawrence of the court of common pleas, Cuyahoga county, in the case 
of Stage v. Coughlin, Auditor, et al., decided March 15, 1912, and reported in the 
12th N. P. n. s., 419, held: 

"Members of the police and fire departments of a municipality are 
not appointed for a 'term' within the meaning of section 4213, P. & A. 
Anno. General Code, and having no fixed or definite term the restriction 
as to changes in salaries does not apply to them, and council has power 
to increase or diminish their salaries after appointment." 

~ 
Both of these cases, as before stated, were decided after the decision of 

affirmance of the supreme court in the case of State ex rel. Spaller v. Painesville, 
and both of said cases the courts of common pleas distinguished the said Paines­
ville case, and I think, properly so. The right to a writ of mandamus must be 
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clearly established, and the supreme court, in simply affirming the judgment of the 
circuit court of Lake county, did not necessarily affirm the reasoning as found in 
said case in said court. 

I would call your attention to the discussion of the Painesville case as found 
in the decision of Judge Sprigg, beginning at page 375 of the report in which it 
appears, and also the reasoning of Judge Lawrence found in the same report at 
page 421. Both of said judges clearly recognize that whether or not a police 
officer has a term of office, as understood by the use of such word in section 
4213, the Painsville case would have had to have been decided as it was. 

I will not undertake to discuss the facts in the Painsville case, for the 
reason that they are clearly set forth in the two discussions mentioned. However, 
I am of the opinion that the reasoning of both Judge Sprigg and Judge Lawrence 
is correct, and that therefore the inhibition of the increase of salary,. found in 
section 4213, does not apply to policemen and firemen, and fully concur in the 
opinion rendered to the Honorable Ben L. Bennett, city solicitor, East Liverpool, 
Ohio, under date of May 18, 1912, by my predecessor, Honorable Timothy S. 
Hogan. 

48. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DISTRIBUTION OF ESCHEATED PERSONAL PROPERTY-MONEY RE­
CEIVED FROM SUCH PROPERTY SHOULD BE CREDITED TO CON­
TINGENT FUND. 

Distribution of escheated personal property to schools of a county, collected 
under section 8579, G. C., is to be made as provided for the state common school 
fund under section 7600, G. C., as said section stands, when the money is paid into 
the county treasury. 

111 oney received from esc heated personal property should be credited to the con­
tingent fund of the school district, when received under section. 7603, G. C. 

CoLUMBus, OHIO, February 1, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRs :-Under date of January 15, 1915, you inquire as follows: 

"Section 8579, General Code, provides for the distribution of escheated 
personal property to schools of the ~ounty. Shall the distribution be based 
on the tax valuation of the different districts, on the school enumeration, or 
on the average daily attendance? To what statutory school fund, or funds, 
should the money be credited?" 

Section 8579, General Code, provides as follows : 

"If there be no person living to inherit it by the provisions of this 
chapter, such personal property shall pass to and be vested in the state. 
The prosecuting attorney of the county, in which letters of administra­
tion are granted upon such estate, shall collect and pay it over to the 
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treasurer of such county; to be applied exclusively to the support of the 
common schools of the county in which collected, in such manner as is 
prescribed by law." 
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It will be noted, therefore, that the title to the personal property which escheats 
is vested in the state of Ohio, but that the duty is placed upon the prosecuting at­
torney of a county to collect it and pay it into the county treasury, and that the 
same shall be applied exclusively to the support of the common schools of such 
county. In other words, although the title vests in the state of Ohio, yet, such 
money goes into the county treasury for the support of the common schools, and 
there is no provision of law making any specific appropriation of said sums after 
the same reaches the county treasury. 

So much of section 7600 as is pertinent to the question involved, is founrl in 
the last sentence of said section, which reads as follows: 

''All other money in the county treasury for the support of common 
schools, and not otherwise appropriated by law, shall be apportioned an­
nually in the same manPtr as the state common school funrl." 

The language, above quoted, was not changed by the amendment found in 104, 
0. L., 159. 

We find, therefore, that by reason of section 8579 and section 7600, the property 
received under section 8579 is to be apportioned in the same manner as the state 
common school fund. 

Further, in section 7600 it is provided: 

"After each annual settlement with the county treasurer, each county 
auditor shall immediately apportion the school funds for his county. The 
state common school fund must be apportioned in proportion to the enumer­
ation of youth in each of the several school districts within the county, ex­
cept if an enumeration of the youth of any district has not been taken 
and returned for any year, such district shall not be entitled to receive any 
portion of such fund." 

That part of section 7600, just quoted, was amended in 104 0. L., 159, to read 
as follows: 

"After each annual settlement with the county treasurer, each county 
auditor shall immediately apportion school funds for his county. The state 
common school funds shall be apportioned as follows : 

"Each school district within the county shall receive thirty dollars for 
each teacher employed in such district, and the balance of such funds shall 
be apportioned among the various school districts according to the average 
daily attendance of pupils in the schools of such districts. If an enumera­
tion of the youth of any district has not been taken and returned for any 
year and the average daily attendance of such district has not been cer­
tified to the county auditor such district shall not be entitled to receive any 
portion of that fund." 

The question submitted by you is : 

"Shall the distribution be based on the tax valuation of the different 
districts, on the school enumeration, or on the average daily attendance?" 
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In view of the statutes, foregoing quoted, I am of the opinion: 

First. That the distribution is not based upon the tax valuation of the dif­
ferent districts within the county. 

Second. That prior to the going into effect of the amendment of section 7600 
(104 0. L., 159), if the money had been collected and paid over to the treasurer 
of the county before such time, it would, by reason of section 7600, prior to the 
amendment, have been distributed in accordance with the enumeration of youth. 

Third. lf the money did not reach the county treasurer until after the going 
into effect of section 7600, as amended 104 0. L., 159, the distribution would be 
made on the basis of the average daily attendance. 

You also inquire: 

"To what statutory school fund, or funds, should the money be cred­
ited?" 

This, I think, is clearly answered by the last sentence found in section 7603, 
General Code, wherein it is stated. ".Moneys coming from sources not enumerated 
herein shall be placed on the contingent fund." 

In said section 7603 there is no specific provision for moneys coming· from 
escheated personal property, and, therefor, the same should be placed in the con­
tingent fund. 

49. 

Yours very truly, 
Enw ARD C. TURNER, 

Attorney General. 

EXAMINERS OF THE BUREAU OF INSPECTION AND SUPERVISION 
OF PUBLIC OFFICES ARE IN THE UNCLASSIFIED SERVICE. 

It cannot be held, as a mattet· of law, that the state examiners of the bureau of 
inspection and supervision of public offices are within the unclassified service. 

CoLUMBus, OHIO, February 1, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
DEAR SIRs :-Under date of. January 25, 1915, the bureau of inspedion and 

supervision of public offices submitted the following inquiry : 

"Are the duties devolving by law upon state examiners of the bureau of 
inspection and supervision of public offices, as such duties are set forth in 
sections 284, et seq., of such a nature as to place said officers in the un­
classified list of the state civil service? 

"The application of the laws of the state to the work of the various 
public offices requires of said examiners such a general knowledge of law as 
to render it doubtful whether a qualification of said officials can be de­
termined by written examination." 

Under date of May 28, 1914, my predecessor, Hon. Timothy S. Hogan, ren­
dered an opinion to your commission on the same question, and stated at the con­
clusion thereof, the following: 
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"It is therefore my conclusion that it cannot be determined as a matter 
of law that it is impracticable to hold competitive examinations of applicants 
for the positions of state examiners in the bureau of inspection and super­
vision of public offices. The question of the practicability of examinations 
should be determined by the state civil service commission." 
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I assume that the question has again been submitted to this department be­
cause of an opinion rendered by me, under date of January 16, 1915, to your corn­
mission, relative to the employes in the office of the governor of this state, wherein 
I held that, as a matter of law, the secretary to the governor, the executive clerk, 
the stenographer and all other employes who, from the nature of the service ren­
dered, or by reason of their location in the governor's office are in position to ob­
serve the transactions or to obtain information relative to matters that may come 
legally before the governor, are not within the classified service, for the reason 
that it is impracticable to determine their merit and fitness by competitive· exam­
ination. In said opinion I distinctly stated that such opinion applied solely to the 
governor's office, and based the same on the fact of the peculiar situation in said 
office and the fact that "it is universally recognized that the premature disclosure 
of some of the matters that may come before the governor of a state, and par­
ticularly the obtaining by interested parties of even a hint of matters pending or 
the probable action thereon, would be prejudicial to the public welfare." 

The governor of the state is in such a position and the matters before him 
are of such a character as to require each and every employe in his office to be 
possessed of judgment and discretion. 

I cannot say, as a matter of law, that tlle state examiners of the bureau of 
inspection and supervision of public offices cannot have their merit and fitness de­
termined by competitive examination, and, therefore, your commission is. the proper 
body to decide ""hether or not it can determine the merit and fitness of said exam­
iners by a competitive examination. 

The question, therefore, is answered in the negative, so far as it can be de­
termined, as a matter of law, that said positions are in the unclassified service. 

50. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

EXPRESS CHARGES ARE NOT "COSTS" IN A CASE PERMITTED TO 
BE FILED IN THE SUPREME COURT. 

The cost of expressing files and' papers in cases permitted to be filed in the 
supreme court, under order thereof to certify record, ·are not a part of the costs 
of the cases and must be advanced by the party seeking a revision in the supreme 
court. 

CoLUMBUS, OHIO, February 2, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRS :-1 am in receipt of your letter of January 22, 1915, wherein you 

inquire: 

"Who is to pay costs of expressing the files and briefs in cases ap­
pealed to the supreme court under the order of the supreme court to 
certify record? 
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"First.· Is the express charge to be paid by the attorneys taking the 
case to the supreme court directly; or, 

"Second. Is this charge to be taxed as a part of the costs in the 
court from which the case is appealed; or, 

"Third. Are the files to be sent C. 0. D., the supreme court paying 
the expressage, which costs shall then be made a part of the supreme court 
costs?" 

There has been no statutory provision made relative to the paying of the costs 
of expressing the files and briefs to the supreme court under its order to certify 
the case, and, consequently, there being no statutory provision to that effect, the 
same cannot, in any sense, be considered as a part of the costs in the case. 
The case is brought to the supreme court on certiori on application of the party 
claiming to have been aggrieved by the action of the court of appeals, and it 
would seem, therefore, to me that such being the case and there being no statutory 
authority for the charging of the costs of the expressage mentioned, as costs in the 
case, that the party causing the action of the supreme court, in ordering the case 
certified to it, should pay the costs of the expressage of the papers, and I would 
suggest that before expressing the same, the clerk should require the party, causing 
the same to be brought before the supreme court, to advance the costs of the 
expressage in such case. 

Answering, therefore, your questions submitted, I would say that the express 
charge is to be paid by the attorneys taking the case to the supreme court and should 
be paid to the clerk of the courts before he expresses the same to the supreme court. 

(2) That the same cannot be taxed as a part of the costs of the case in the 
court from which the case is appealed. 

(3) That the same cannot be charged as a part of the costs of the case in 
the supreme court. 

51. 

Very truly yours, 
Enw ARD C. TuRNER, 

Attorney General. 

THE TOWNSHIP CLERK IS CLERK OF THE BOARD OF EDUCATION 
UNTIL BOARD OF EDUCATION IS ELECTED AND ORGANIZED, 
UNDER SECTION 4747, G. C.-COUNTY BOARD OF EDUCATION MAY 
NOT CREATE A RURAL DISTRICT. 

The township clerk remains, ex-officio, the clerk of the township board of 
education until a board of education has been elected and organized, under the 
provisions of section 4747, as amended, 104 0. L., 139. 

A county board of education may not create a new rural district contait~ing 

fifteen square miles, from an existing rttral district, which leaves the original dis­
trict containing less than fifteen square miles. 

CoLUMBUS, OHIO, February 2, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Under date of January 20, 1915, Hon. Harold Houston, prosecuting 

attorney, Champaign county, submitted to this department request for opinion 
on the propositions herinafter set out. 
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For the' purpo~e of uniformity, it is the policy of this office to direct opinions 
on all matters to the various state departments, as far as possible. I am, there­
fore, directing to you an opinion covering said inquiry. 

"1st. Where a clerk of the township is serving as clerk of the 
board of education in a township school district, under the provision of 
section 4747, General Code, at the time the amendment to said section, as 
contained in the act of 1914, 104 0. L., page 133, et seq., became effective, 
does the said act of 1914 operate to vacate the office of the clerk of said 
board of education, or will said clerk's incumbency continue until the 
expiration of his term, for which he was elected and be consistent with 
the provisions of the original section 4747? 

"2nd. Can a new rural school district be created under the pro­
visions of the act of 1914, 104 0. L., page 133, et seq., by a county board 
of education, by a division of a then-existing rural school district, if the 
result would be to leave the original district, under the original name, 
with an area of less than fifteen square miles, although the newly created 
district contains the requisite area?" 

S~ction 4747 as contained in 104 0. L., page 139-act of 1914-provides as 
follows: 

"The board of education of each city, village or rural school district 
shall organize on the first Monday in January, after the election of 
members of such board. One member shall be elected president, one 
member vice-president and a person who may or may not be a member of 
the board shall be elected clerk The president and vice-president 
shall serve for a term of one year and the clerk for a term not to exceed 
two years." 

The organization of the board of education authorized by the foregoing, 
amended section 4747, by the express terms thereof, shall take place on the first 
Monday in January after the election of members of such board pursuant to 
the provisions of said amended act of 1914. Until there has been an election of 
members of the board of education under this act, and not before the first 
:\fonday in January, after such election of members of such board, the section 
above quoted does not authorize the organization of boards of education, nor the 
election of any officers of such boards. 

There is nothing in said section purporting to terminate the incumbency of officers 
of the board of education already occupying such offices. 

Section 4747, General Code, in effect previous to the act of 1914, provides: 

"The board of education of each school district shall organize on the 
first Monday in January after the election of members of such board. One 
member of the board shall be elected president, one as vice-presicfent 
and, in township school districts, the clerk of the township shall be 
clerk of the board. The president and vice-president shall serve for a 
term of one year and the clerk for a term not to exceed two years. 

* * *" 

It is evident, from the prov1s1ons of this section, that the township clerk is 
effectively constituted the "clerk of the board of education" of such township 
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school district to serve for the full period of his incumbency of such office of 
township clerk, provided that he shall not serve for a term to exceed two years. 

Section 3299, General Code, provides : 

"A township clerk shall be elected, biennially, m each township, who 
shall hold his office for a term of two years * * * " 

The term of office as clerk of the township and the maximum term for 
which such clerk may serve as "clerk of the board of education," therefore, seem 
to be coextensive. 

The inquiry contains the information that the clerk in question, at the time 
the act of 1914 went into effect, was, and still is, serving an unexpired term, 
and inquiries whether he may continue to serve as "clerk of the board of educa­
tion" until the expiration of his term as clerk of the township. 

Section 4735 of the act of 1914 provides: 

"* * * All officers and members of boards of education of such 
existing districts shall continue to hold and exercise their respective offices 
and powers until their terms expire and until their successors are elected 
and qualified." 

Having reference to the language of the foregoing section and to the fact 
that the term of office of the clerk of the township, in question, has not expired, 
it would seem that the said clerk of the township, by authority of the law, continues 
to be "clerk of the board of education" until the expiration of his term. There 
seems to be no provision of the law which would have the effect to terminate the 
incumbency of such clerk in the office of "clerk of the board of education." 

It is, therefore, my conclusion that the township clerk continues to be ex-officio 
"clerk of the board of education" until the organization of the newly elected 
board of education takes pla"ce on the "first Monday in January after the election 
of the members of such board," pursuant to the amendment of 1914, at which 
time the board is authorized to organize and elect president, vice-president and 
clerk. 

As to the second inquiry, section 4735 of the act of 1914, 104 0. L., page 138, 
provides: 

"The present existing township and special school districts shall con­
stitute 'rural' school districts, until changed by the board of education. 

* * *." 

Section 4736 of the same act provides : 

"The county board of education shall as soon as possible after organ­
izing make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be 
most easily accessible to pupils. To this end the county board shall have 
power by resolution at a regular or special meeting to change school 
district lines and transfer territory from one rural or village school 
district to another. A map designating such changes shall be entered on 
the records of the board and a copy of the resolution and map shall be 
filed with the county auditor. In changing boundary lines the board may 
proceed without regard to township lines and shall provide that adjoining 
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rural districts are as nearly equal as possible in property valuation. In no 
case shall any rural ·district be recreated containing less than fifteen 
square miles. * * *." 
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The only substantial object sought to be accomplished by section 4735, above 
quoted, would seem to be to constitute all school districts previously known as 
township and village and special school districts as "rural" school districts. 
Said section in itself does not undertake to make any change of boundaries, but 
merely incidentally refers to the power of the county board to make such changes 
of boundaries, which power is effectively conferred by the subsequent section 4736. 
Such county board is authorized to make an investigation into the conditions of its 
district, arrange schools according to topography and population, so that they shall 
be easily accessible to pupils; change district school lines and transfer territory 
from one rural or village school district to another; they may proceed' in so doing 
without regard to township lines and they shall provide that adjoining rural 
districts are as nearly equal as possible in property valuation. 

All this authority vested in such board, the effecting of the purposes generally 
of arranging the schools under their jurisdiction to the end that they shall be 
most easily accessible to pupils, is subject to the provision of section 4736, following: 

"In no cAse shall a rural district be created containing less than fifteen 
square miles." 

It would not be competent for such county board in the furtherance of the 
purposes contemplated in the statute to make any changes of boundary lines or 
transfer of territory, affecting school districts under its jurisdiction, which would 
have the effect to constitute any resulting district or districts of less area than 
the minimum prescribed in said section. The purpose of this restraining pro­
vision lies in the manifest intention that each district shall be of sufficient size 
to justify the maintenance of school facilities therein and shall comprise suf­
ficient territory to support such school facilities as nearly as possible. The 
legislature has undertaken to specify what territory shall be sufficient, as a 
minimum, for the aforementioned purpose and has arbitrarily fixed such minimum 

. at fifteen square miles. This provision is devised to guard against the unde­
sirable consequences of small school districts, to wit: less than the minimum 
prescribed-these consequences being in no way increased or diminished, whether 
such district of less than the prescribed minimum be the one from which, or 
to which, the territory is to be transferred. That cannot be accomplished in­
directly which the law prohibits being done directly. 

It is my opinion that the county board is not authorized to transfer territory 
from an existing district which will render such district of less area than that pre­
scribed by the statute, unless such board at the same time annex to such district 
sufficient amount of territory from another source to leave it of an area equal 
to the prescribed minimum. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 



84 ANNUAL REPORT 

52. 

WHEN A TREASURER OF THE SCHOOL BOARD A~D HIS SURETIES 
ARE RESPONSIBLE FOR LOSSES SUSTAINED BY A BANK FAILURE 
-KNOWLEDGE BY BOARD OF EDUCATION AS TO WHERE 110NEY 
IS DE:POSITED DOES NOT RELIEVE TREASURER AND HIS 
SURETIES. 

The treasurer of a school district who deposits money in a bank other than in 
conformity to the provisions of the depository law, together with the sureties upon 
his b01id, is responsible for losses sustained by failure of the bank. Mere knowledge 
by the board of education of such deposit does 11ot relieve the treasurer and his 
sureties of liability. 

CoLUMBUS, 0Hro, February 2, 1915. 

HoN. T. B. ]ARVIS, Prosecuting Atton1ey, Mansfield. Ohio. 
DEAR SIR :-In yours of January 18, 1915, you state: 

"Along about 1910, the treasurer of the school district of Worthington 
township, Richland county, Ohio, deposited in the Butler bank certain 
funds belonging to the township school district. Heretofore this bank 
had not been a depository for such funds and was not made a depository 
by the school board. The treasurer of said school board merely depositing 
the funds there as a matter of convenience, upon which funds checks were 
drawn in payment of the school district bills. 

"During this time, the board of directors knew that the money was 
so deposited, but had never given any authority for its being deposited 
there, merely done upon the initiative of the treasurer as a matter of 
convenience. 

"The next year, this bank failed; the receiver later paying 40 per 
cent. of a dividend, leaving a balance unpaid of $656.26. 

"I believe that is all that there will be paid as t9e funds are now ex­
hausted. I would like to know, first, whether the treasurer and his 
bondsmen are responsible for the loss sustained by the bank's failure, and 
second, if the school board is bound by the conduct of the treasurer in 
making this bank the depository without instructions from it." 

Section 4764 of the General Code of Ohio, provides: 

"Before entering upon the duties of his office, each school district 
treasurer shall execute a bond, with sufficient sureties, in a sum not less than 
the amount of school funds that may come into his hands, payable to the 
state, approved by the board or" education, and conditioned for the faith­
ful disbursement according to law of all funds which come into his hands, 
provided that when school moneys have been deposited under the provisions 
of section 7604-7608 inclusive, the bond shall be in such amount as the 
board of education may require." 

The above section was passed May 10, 1910, and while it is not so expressly 
stated in your letter, I shall assume that the treasurer of the Worthington town­
ship, Richland county, Ohio, school district had executed the bond in full com­
pliance therewith. 
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Section 4768 prescribes the manner of the disbursement of funds by treasurers 
of school districts, as follows: 

"No treasurer of a scllool district shall pay out any school money 
except on an order signed by the president or vice-president, and counter­
signed by the clerk of the board of education, and when such school 
moneys have been deposited as provided by sections 7604-7608, inclusive, 
no money shall be withdrawn from any such depository, except upon an 
order signed by the treasurer and by the president or vice-president and 
countersigned by the clerk of the board of education ; and no money shall 
be paid to the treasurer of the district other than that receh·ed from 
the county treasurer. except upon the order of the clerk of the board, 
who shall report the amount of such miscellaneous receipts to the county 
auditor each year immediately preceding such treasurer's settlement with 
the auditor." 

Section 4773, General Code, provides that the treasurer shall at the expiration 
of his term of service, deliver to his successor all books, papers, money and other 
property in his hands belonging to the district. To bear in mind the limitation 
of the authority of public officers to the powers expressly granted by law and 
those necessarily incidental to the performance of their duties imposed by law, will 
lend material aid in the solution of the problem now under consideration. The 
present form of the statutes of this state providing for the establishment of a 
depository for the school funds of any district, was enacted May 10, 1910, 101 0. 
L., 290, sections 7604 to 7609, General Code of Ohio, inclusive. 

An examination of the provisions of these several sections will disclose that 
every duty relative to and all authority for providing such depositories, rests solely 
with tjle board of education of the school district, and that no authority is granted 
to or duty imposed upon the treasurer relative to the designation of such depository, 
nor elsewhere in the statutes of the state is such authority granted to treasurers of 
school districts. 

It follows, then, by no act of the treasurer could "a depository be lawfully 
provided" as within the terms of the section of the statutes just referred to. 

Certain duties in addition to those before referred to are imposed upon the 
treasurer, after such "depository is lawfully provided," a full compliance with which 
shall relieve the treasurer from liability occasioned by the failure of such depository, 
as follows: 

"Section 7605. The treasurer of the school district must see that a 
greater sum than that contained in the bond is not deposited in such bank 
or banks and he and his bondsmen shall be liable for any loss occasioned 
by deposits in excess of such bond. 

"Sectiou 7607. The treasurer of the school district must see that a 
greater sum than that contained in the bond is not deposited in such 
bank or banks, and he and his bondsmen shall be liable for any loss oc­
casioned by deposits in excess of such bond." 

The bond referred to in the foregoing quotations is the bond of the bank given 
to the board of education as provided for in said sections. 

Section 7(£1) provides : 

"Section 7(£1). When a depository is lawfully provided, and the funds 
are deposited therein, the treasurer of the school district and his bonds-
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men shall be relieved from any liability occasioned by the failure of the 
bank or banks of deposit or by the failure of the sureties therefor, or by 
the failure of either of them, except as above provided in cases of ex­
cessive deposits." 

You do not say in your statement, and it is immaterial for our present 
purpose, whether or not the board of education had provided a depository for the 
funds of the district as provided by law. It is sufficient that the board of educa­
tion had not provided for the deposit of the funds of the district in the Butler 
bank, under the provisions of sections 7604 to 7608, inclusive. That the treasurer 
may be relieved from liability occasioned by the failure of the depository provided, 
or the sureties therefor, there must be shown a strict compliance with every 
requirement of the statutes providing relief from such liability. 

Answering your question, I am, therefore, of the opinion that the treasurer and 
his bondsmen are liable for the loss sustained by the failure of the bank, under the 
circumstances stated by you, and from this it necessarily follows that the board of 
education is not bound by the conduct of the treasurer in depositing funds of a 
district in a bank not provided as a depository for such funds by the board of 
education, according to law. 

53. 

Yours very truly, 
Enw ARD C. TuRNER, 

Attorney General. 

A PRIOR EXISTING BONDED INDEBTEDNESS OF A SCHOOL DISTRICT 
IS A CHARGE UPON THE PROPERTY ONLY OF THE DISTRICT 
CREATING IT. 

Prior existing bonded indebtedness of a school district is a charge upon the 
property only of the district creating it, and may not become a charge upon the 
property of a district formed by the union of two districts under the provisions of 
sections 4735-1 and 4735-2, G. C. 

CoLUMBUS, OHIO, February 2, 1915. 

HaN. FRANK W. MILLER, Superintendent of Public Instruction, Columbu;, Ohio. 
DEAR SIR :-1 am in receipt of a letter from Hon. Charles F. Adams, prosecuting 

attorney, Elyria, Ohio, under date of January 18, 1915, requesting an opinion upon 
the following subject: 

"The union school district in La Grange township desires to unite 
with the rural district of said township; the union school district has now 
outstanding bonds, and is about to issue additional bonds in the sum of 
$5,000 to be used in providing additional school buildings for the union 
school district. 

"In the event that the union is effected after a vote of the people,· 
would the redemption of the bonds of the union district issued prior to 
the consolidation of the two school districts, be a burden upon the whole 
territory then constituting the district, or upon that portion of the territory 
formerly embraced in the union school district?" 

This inquiry involves a consideration of sections 4735·1 and 4735-2, G. C., as 
found in 104 0. L., at page 138. They are as follows: 
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"Section 4735-1. When a petition signed by not less than one-fOt:rth 
of the electors residing within the territory constituting a rural school dis­
trict, praying that the rural district be dissoh·ed and joined to a con­
tiguous rural or village district is presented to the board of education 
of such district; or when such a board, by a majority vote of the 
full membership thereof, shall decide to submit the question to dis­
solve and join a contiguous rural or village district, the board shall 
fix the time of holding such election at a special or general election. 
The clerk, of the board of such district shall notify the deputy state 
supervisors of elections, of the date of such election and the purposes 
thereof, and such deputy state supervisors shall provide therefor. The clerk 
of the board of education shall post notices thereof in five public places 
within the district. The result shall be determined by a majority vote' of 
such electors. 

"Section 4735-2. The legal title of the property of the rural school 
district, in case such rural district is dissolved and joined to a rural or vil­
lage district as provided in section 4735-1, shall become vested in the board 
of education of the rural or village school district to which such district is 
joined. The school fund of such dissolved rural district shall become a 
part of the fund of the rural or village school district which it voted to 
JOin. The dissolution of such district shall not be complete until the 
board of education of the district has provided for the payment of any 
indebtedness that may exist." 
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I assume that the term "union school district in La Grange township" refers 
to a rural school district that has been formed by the union in some time past, 
of two or more separate districts. If this be true, then the proposed union of the 
"union school district of La Grange township" and La Grange township rural 
school district, merely means the union of two rural school districts as now con­
stituted under favor of the provisions of the new school code, found in 104 0. L., 
page 133, et seq. I call your attention to that portion of section 4375-2 (104 0. L. 
136), which provides: 

"The dissolution of such district shall not be complete until the board 
of education of the district has provided for the payment of any indebt­
edness that may exist." 

I take this to refer to the board of education of the district which is to dis­
solve (in this case the union district of La Grange township) and that tht> pay­
ment of the existing indebtedness must be provided for before the union can be 
complete. Inasmuch as the question of the union of the two school districts is 
only submitted to the electors of the district which is to be dissolved and joined 
to the other district, I do not believe that the property of the district to which 
the dissolved district is to be united could be held liable for the payment of any 
indebtedness, when the same was incurred without any action on the part of the 
electors of the district to which the dissolved district is to be joined. 

I am, therefore, of the opinion that in the event of a union between the "union 
school district of La Grange township" and La Grange township rural school dis­
trict, that the entire property of the unit"Cd district could not be held subject to 
the payment of the indebtedness incurred by the union school district of La Grange 
township, prior to the amalgamation, but on the contrary the property of "the 
union school district of La Grange township" alone would be subject to the pay-
ment of the prior created indebtedness. Yours very truly, 

Enw ARD C. TURNER, 

Attorney General. 
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54. 

PETITION CONTAINING A REQUEST TO IMPROVE A ROAD WITH 
CE~TAIN SPECIFIED MATERIALS SHOULD BE REFUSED BY THE 
COUNTY COMMISSIONERS, UNLESS THE C011MISSIONERS ARE 
WILLING TO MAKE THE IMPROVEMENT ACCORDING TO THE 
1IATERIAL SPECIFIED IN PETITION. 

When a petition to the county commissioners for a road improvement, under 
:Sections 6956-1 to 6956-21, inclusive, G. C., contains a request that said road be im­
proved with a certain specified material 11amed thereia, the commissioners are war­
ranted in refusing to consider said petition and such refusal is the only safe course 
for them to pursue, unless the commissiouers are wziling to make the improvement 
with the exact material named in the petztion. S hou!d actio1~ be taken by the com­
missioners upon such a petition, thi!y would be bound by the stipulation in the peti­
tion as to the character of material to be used in the improveme1~t. 

CoLUMBUS, OHIO, February 2, 1915. 

HoN. F. J BrsHoP, Prosecuting Attorney, Jefferson, Ohio. 
DEAR SIR :-I have your communication of January 27, 1915, in which you in­

quire as to whether, when a petition, for the improvement of a road by paving the 
same, is filed with the county commissioners under sections 6956-1 to 6956-21 in­
clusive, of the General Code, and contains a request that said road be improved 
with a certain specified material named therein, then can the commissioners depart 
from the material specified in the petition and order the improvement made with 
other and entirely different material. 

In reply to your inquiry, I desire to call your attention to the case of the Board 
of County Commissioners of Franklin County v. The State ex rei. Thrailkill, 88 0. 
S., 607. Unfortunately, there is no report available of the decision of the supreme 
court in this case. In this case a petition was filed with the board of county com­
missioners of Franklin county under sections 6956-1 to 6956-21 inclusive, of the 
General Code, containing with other pertinent matters, a request to the commis­
sioners "to repair and improve such road by grading and graveling the same with 
gravel procured near the line of said road." The county commissioners refused 
to take any action upon this petitio:-~ for the reason that they regarded the effort 
of the petitioners to stipulate the material to be used, as an unwarranted attempt 
to intedere with and control the discretion vested in the commissioners. Mr. M. 
E. Thrailkill sought by mandamus to compel the commissioners to act upon thi,o 
petition, and the case being carried to the supreme court, the contention of the 
county commissioners was fully sustained. 

The petition to the county commi5sioners in the case referred to by you, con­
tained the following provision: "Description of kind of road desired: This road 
shall be a seven-inch concrete with a tar top," and you state that the commissioners 
propose to ignore this request and pave the road with brick. 

In ~iew of the decision in the case above cited, it is my opinion that the peti­
tion presented to your board of county commissioners cannot be regarded as cor­
rect in form and substance under sections 6956-1 to 6956-21, inclusive, of the Gen­
eral Code. Being incorrect in form and substance, the petition must be regarded 
as invalid, and the only safe course for the board of county commissioners is to 
refuse to act thereon, for the reason that the petition attempts to control the dis­
cretion of the county commissioners in selecting the material with which the im­
provement is to be made. 
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It is not quite clear, however, from your statement of facts, whether or not 
the commissioners have already taken action upon the petition referred to in your 
letter. Should action be taken by the commissioners upon the petition in question. 
it is my opinion that the commissioners would be bound by the stipulation in the 
petition, as to the character of material to be used in the improvement. It is true 
that section 6956-2 of the General Code, provides that: "The commissioners shall 
determine * * * the kind and extent of the improvement or repairs,'' but in 
accepting a petition requesting that the improvement be made with a certain ma­
terial designated therein, the only logical conclusion would seem to be that the 
commissioners must be held to have exercised their discretion as to selecting the 
material, at the time and by the act of receiving, considering and acting upon 
the petition. Any other conclusion might produce results which appeal to me as 
unconscionable, for a different conclusion would produce a state of law where per­
sons might be willing to have constructed and might petition for an improvement 
built from gravel or other inexpensive material, and in petitioning for the same 
and stipulating the material, confer upon the commissioners authority to build 
an improvement using brick or other expensive material. 

I desire to reiterate the statement, however, that the only safe course for the 
commissioners to pursue under the state of facts presented by you, is to refuse to 
take any action whatever on the petition. 

55. 

Yours very truly, 
EDwARD C. TuRNER, 

Attorney General. 

WHEN A BANK STOCKHOLDER MAY VOTE. 

A bank stockholder who has paid the first fifty per cent. of his stock subscription 
may vote the whole number of shares subscribed by l11m, provided he is not in de­
fault in payment of any mouthly installli!eut due upon his stock. 

COLUMBUS, 0Hro, February 2, 1915. 

HoN. GEORGE WALTERS, Superinteudent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of January 27, 1915, in which you submit the 

following request for opinion: 

"Section 9710 of the General Code, provides among other things that 
after the first fifty per cent. of the capital stock has been paid in, and the 
bank has been authorized to commence business, the remaining fifty per 
cent. shall be payable in monthly installments of at least ten per cent. on 
each share, as provided in section 9716. 

"It often happens that after a bank has been authorized to begin busi­
ness, and before all the monthly installments have been paid in, stockhold­
ers' meetings are held. 

"Please render to this office an opinion as to whether or not a stock­
holder can vote the whole number of shares subscribed and being paid 
by him, providing he has not defaulted in the payment of any monthly 
installment." 

Sections 9710, 9711, 9712 and 9713, General Code, providing for subscription 
to stock of ba~ks and the method of organization of such banks, are as follows: 
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"Section 9710: The persons named in the articles of incorporation of 
any such company, or a majority of them, shall order books to be opened 
for subscription to the capital stock of the company in the manner pro­
vided for other corporations. An installment of ten per cent. on each 
share of stock shall be payable at the time of making the subscription, and 
an installment of forty per cent. on each share of stock shall be payable as 
soon thereafter as may be required by the board of directors, the remain­
ing fifty per cent. being payable in the manner hereinafter required. 

"Section 9711. As soon as the capital stock of such corporation is fully 
subscribed and ten per cent. thereof paid in, the subscribers of the articles 
of incorporation, or a majority of them, shall so certify in writing to the 
secretary of state, and thereupon give notice to the stockholders, in the 
manner provided for other corporations, to meet for the purpose of choos­
ing not less than five nor more than thirty directors, who shall continue 
in office until the time fixed for the annual election, and until their suc­
cessors are elected and qualified. But if all subscribers are present in per­
sons or by proxy, such n·otice may be waived in writing. 

"Section 9712. At the time and place appointed, directors shall be 
chosen in the manner provided for other corporations. 

"Section 9713. Unless the regulations of the corporation otherwise 
provide an annual election for directors shall be held on the second 
Vvednesday of ] anuary of each year. If for any cause, directors are not 
elected at the annual meeting or other meeting called for that purpose, 
they may be chosen in the manner provided for other corporations." 

From these sections it follows that the stockholder who has paid ten per 
cent. of his stock subscription, may vote at least on matters incidental and neces­
sarily preliminary to the organization of such corporation. 

Sections 9715 and 9716 are as follows: 

"Section 9715. No such corporation shall transact business except such 
as is incidental and necessarily preliminary to its organization, until it has 
been authorized by the superintendent of banks. 

"Section 9716. The entire capital stock of such corporation shall be 
subscribed and at least fifty per cent. of each share paid in before it 
may be authorized to commence business. The remainder of its capital 
stock shall be paid in in monthly installments of at least ten per cent. 
each on the whole amount of the capital, payable, at the end of each 
succeeding month from the time it is authorized by the superintendent of 
banks to commence business. The payment bf each installnfent shall be 
certified under oath to the superintendent of banks by the president, 
secretary, treasurer, or cashier of such corporation." 

Under the provtstons of the two preceding sections all the capital stock of 
such corporation must be subscribed and fifty per cent. thereof paid in before 
the company is authorized to commence business. The natural inference, therefore, 
is that a stockholder may vote after paying in fifty per cent. of his stock unless 
otherwise limited or restricted by law. If this were not true a bank could not 
in reality commence business until at least a part of the stockholders had paid in 
the full amount of their stock, as there would be no one to authorize action by 
vote. 
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Section 9714 provides: 

"In all other respects, such corporation shall be created, organized, 
governed and conducted in the manner provided by law for other cor­
porations insofar as not inconsistent with the provisions of fhis chapter." 

Section 8636, relating to corporations generally, is as follows: 

"At the time and place appointed, directors shall be chosen by ballot, 
by the stockholders who attend, either in person or by lawful proxies. 
At such and all other elections of directors, each stockholder shall have 
the right to vote in person or by proxy the number of shares owned by 
him for as many persons as there are directors to be elected, or to cumulate 
his shares and give one candidate as many votes as the number of directors 
multiplied by the number of his shares of stock equals, or to distribute 
them on the same principal among as many candidates as he thinks fit. 
Such directors shall not be elected in any other manner. A majority of 
the number of shares shall be necessary for a choice, but no person shall 
vote on a share on which an installment is due and unpaid." 
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It follows, therefore, that a stockholder of a banking corporation cannot vote 
when. he is in default for payment of any installment due on his stock. There 
seems, however, to be no other provision of law denying the right of such a stock­
holder to vote because the stock is not fully paid up. 

I am, therefore, of the opinion that the stockholder of a bank who has paid 
fifty per cent. on each share of his stock and is not in default for payment of any 
monthly installment on the remaining fifty per cent. may vote the whole number of 
shares subscribed ~nd standing in his name on the books of the company. 

56. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

INSURANCE COMPANIES MAY WRITE I~SURANCE AGAINST LOSS 
OR DAMAGE TO PLATE GLASS RESULTIXG FR0::--1 INUNDATION. 

Insurance companies, operating under the provisions of paragraph 2, section 
9510, G. C., and licensed by the superintendent of insura11ce may write insurance 
against loss or damage to plate glass resulting from inundation. 

CoLUMBUS,. 0Hro, February 2, 1915. 

HoN. PRICE RussELL, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR :-1· have your letter of January 25, 1915, together with enclosures 

therein mentioned which Jetter is as follows: 

"Enclosed you will find correspondence from the ::O.Ietropolitan Casualty 
Company, of New York, relative to its authority to write insurance in 
the state of Ohio against loss or damage to plate glass resulting from 
inundation, also you will find enclosed their policy forms 1\os. 1 and 2. 
The license issued to the ::O.Ietropolitan Casualty Company of New York, 
dated March 1, 1914, and expiring 1Iarch 1, 1915, authorizes it to. 
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"transact in this state, its appropriate business of making insurance on 
the health of individuals and against personal injury, disablement or death, 
resulting from traveling or general accidents by land and water; making 
insurance against loss or damage resulting from accident to property from 
cause other than fire or lightning, as prescribed by section 9510, paragraph 
second, General Code of Ohio, in accordance with law. 

"The import of the enclosed letter is that the Metropolitan Casualty 
Company claims to have authority, under paragraph 2 of section 9510, 
General Code, Laws of Ohio, to write insurance in the state of Ohio 
against loss or damage to plate glass resulting from inundation. It is my 
opinion, that this authority, if granted at all, is granted by that part of said 
paragraph 2, as follows: 

"'Make insurance against loss or damage resulting from accident to 
property from cause other than fire or lightning.' 

"I am also enclosing a letter and form policy from Lloyd's Plate 
Glass Insurance Company of New York, covering the same proposition. 
The license issued to Lloyd's Plate Glass Insurance Company as of March 
1, 1914, and expiring March 1, 1915, authorizes it to 

"'transact in this state its appropriate business of making insurance 
against loss or damage resulting from accident to property from cause 
other than fire or lightning; i. e., plate glass, as provided in section 9510, 
paragraph second, General Code of Ohio, in accordance with laws.' 

"The contention of the one company is of the same character as that 
of the other. 

"We ask that you kindly give the above subject-matter your considera­
tion, and apprise this department accordingly." 

Section 9510, General Code, so far as it is pertinent to your inquiry, is as 
follows: 

"A company may be organized or admitted under this chapter to: 
"1. * * * 
"2. Make insurance on the health. of individuals and against personal 

injury, disablement or death, resulting from traveling or general accidents 
by land and water; make insurance against loss or damage resulting from 
accident to property from cause other than fire or lightning; * * *." 

The answer to your question is purely a matter of statutory construction and 
involves the meaning of the word "accident" as used in the section of the 
General Code above quoted. "Accident" as defined in the Standard dictionary is: 

"Anything that happens, an occurrence, anything occurring unex­
pectedly, a contingency, calamity, casualty or disaster." 

According to Webster it is: 

"A happening by chance, or \Ulexpectedly, taking place not according 
to the usual occurrence of things." 

In view of the above definition, an "inundation" is clearly an accident. 
I am, therefore, of the opinion that both the Metropolitan Casualty Company 

of New York. and the Lloyd's Plate Glass Insurance Company of New York, 
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under authority of section 9510, General Code, as well as by the terms of their 
respective licenses to operate in Ohio, may write insurance in Ohio against loss or 
damage to plate glass resulting from inundation. 

57. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

PURCHASE OF REAL EST ATE BY ARMORY BOARD. 

Ohio state armory board cannot purchase real estate except from money9 
specially appropriated for that purpose. Buildings worth at least $17,500 held to 
be real estate. Appropriations to ":state armory fund" are to be made from "state 
military fund" provided for in section 5265, G. C. 

CoLUMBUS, OHIO February 2, 1915. 

CoL. BYRON L. BARGAR; Secretary of Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your favor of January 22, 

1915, which is as follows: 

"Pursuant to the proceedings indicated by the attached file, which 
relates to the contemplated purchase of the buildings known as the Cin­
cinnati Riding Academy on condition that the lands pertaining thereto 
be donated to the state, the auditor of state's office and the armory board 
have encountered the following difficulty: 

"The money wherewith this purchase of buildings is to be made is 
now in the fund known as 'maintenance F.' Under the laws known as 
'the 1914 general appropriation bill' restrictions as to the use of the funds 
of 'maintenance F' seem to inhibit the purchase of real estate therefrom. 

"Now, the option of the Seton Realty Company herewith submitted 
proposes to donate the lands of the Riding Academy, if the buildings are 
purchased for $17,500.00. These buildings are now located on the lands 
to be donated. The auditor of state suggests that these buildings are real 
estate and cannot therefore be purchased from funds in 'maintenance F' 
without a resolution of the legislature or other legislative action properly 
transferring the necessary amount to subdivision 'H' of the classification 
provided for in said laws. 

"An opinion is therefore requested as to whether or not the proposed 
purchase can be made without such legislative action. If such legislative action 
is necessary we request that you draw a proper resolution or act which 
will make available the sum of $17,500.00 now in 'maintenance F' for the 
purchase mentioned in said option. 

"vVe would further request instructions as to the right of the armory 
board to take the action contemplated and tentatively approved, as per 
memorandum hereto attached and made December 26, 1914." 

In your letter you request an opinion as to whether or not the proposed 
purchase of -the Cincinnati Riding Academy can be made without legislative action, 
and in reply I beg to advise that, in view of the provisions of the act "to make 
general appropriations and to repeal house bill No. 670, approved May 9, 1913 
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(103 0. L., 627) entitled "an act to make general appropriations" in which it is 
provided in section 3, under the head of "state board of accountancy" at page 72, 
Laws of Ohio, vol. 104, among other things, that : 

"The moneys appropriated in section 1 of this act under the general 
headings of 'personal service,' 'maintenance,' or under like designation, to 
each· department, institution, board or commission, shall be and constitute 
the summary controlling account, and shall be expended only in accord­
ance with such detailed classifications as are provided in said budget, and 
as provided in section 5 of this act, except as hereinafter in this section 
provided." 

and the further provisions contained in section 5 of the same act, on page 73, vol. 
104, Laws of Ohio, which are as follows: 

"No money appropriated in section 1 of this act shall be drawn 
except in accordance with the detailed classifications of the budget of 
authorized expenditures, and upon a requisition or voucher presented to 
the auditor, approved by the head of a department or by the trustees of 
an institution or by the members of a board or commission, or by an officer 
or employe of such department, institution, board or commission, specially 
designated by resolution or order to approve and present such requisition 
or voucher, a copy of which resolution or order shall be filed with the 
auditor of state. Such requisitions or vouchers shall set forth, in itemized 
form and specify the budgetary classification of, the service rendered, or 
material furnished, or expenses incurred, and the date of purchase, and 
time of service, and showing that competitive bids were secured or that 
it was an emergency requiring purchase; and all institutions, boards, com­
missions and departments to whic4 appropriations are herein made shall 
render to the auditor of state- an itemized account of such receipts and ex­
penditures, as may be required by the auditor of state; and such institu­
tions, boards, commissions or departments shall be subject to inspection by 
the auditor of state; and it shall be the duty of the auditor of state to see 
that these provisions are complied with." 

The money in the fund known as "maintenance F" cannot be used for the 
purpose desired. In your letter you call attention to the fact that the auditor 
of state has suggested that the buildings are "real estate" and cannot therefore be 
purchased from the fund in "maintenance F" without a resolution of the legislature 
or other legislative action. properly transferring the necessary amount to sub­
division H of the classification provided for in said laws. While there is nothing 
in your letter which attempts to describe or classify the buildings known as the 
"Cincinnati Riding Academy" the fact that the buildings are represented as being 
of the value of at least $17,500.00 prevents an escape from the conclusion that 
they are of a permanent nature such as, of course, would bring them within the 
classification of "real estate," and in view of the provisions of the act which 
places all appropriations for real estate under the classification or subdivision H, 
there is ~o provision contained in that part of the appropriation for the Ohio 
national guard which could be used for the purchase of real estate. 

It is therefore my opinion that the position taken by· the auditor of state is 
correct and that the only course left which will enable you to exercise the 
option of the Setin Realty Company which provides for the donation of the land 
upon which the buildings of the Cincinnati Riding Academy are located upon 
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the payment of $17,500.00 for the buildings, is through the enactment of legislation 
making special provision therefor. 

You further ask to be advised as to whether or not the armory board has the 
right to take the action contemplated and tentatively approved, and in reply to 
this matter your attention is invited to the provisions of section 5255 of 
the General Code, which is as follows: 

"The board shall provide armories for the purpose of drill and for 
the safekeeping of arms, clothing, equipments, and other military property 
issued to the several organizations of organized militia, and may pur­
chase or build suitable buildings for armory purposes when, in its judg­
ment, it is for the best interests of the state so to do. The board shall 
provide for the management, care and maintenance of armories and may 
adopt and prescribe such rules and regulations for the management, 
government and guidance of the organizations occupying them as may be 
necessary and desirable." 

From a reading of the section just quoted, it is my optmon that you have the 
right to purchase all the property under consideration when the appropriation for 
the payment of the same shall be made available by an act of the legislature. 

Unless there be some special reason requiring it, I prefer not to draft bills 
or resolutions to be presented to the general assembly, and therefore suggest 
that in the absence of such condition you proceed with the preparation of the bill 
yourself, if you desire to take that course. For your further information, and to 
guide you in the preparation of an appropriate bill to be presented to the general 
assembly, your attention is called to the provisions of section 5268 of the General 
Code, as follows: 

"From the 'state armory fund' the board shall provide armories by 
leasing, purchasing or constructing as provided in this chapter." 

The appropriations to the "state armory fund" shall be made under the pro­
visions of section 5266 of the General Code, which is as follows : 

"The general assembly shall appropriate annually, and divide into 
two funds, the amount authorized by the preceding section. Such funds 
shall be respectively known as the 'state armory fund' and 'maintenance 
Ohio national guard fund.'" 

In this connection, your attention is called to the provisions of section 5265 
of the General Code for the segregation of a special fund to be known as the 
"state military fund" from which fund the appropnattons contemplated under 
section 5266 shall be made. Section 5265 is as follows: 

"The auditor of state shall credit to the 'state military fund' from the 
general revenues of the state, a sum equal to· ten cents for each person who 
was a resident of the state, as shown by the last preceding federal census. Such 
fund shall be a continuous fund and available only for the support of the 
organized militia. It shall not be diverted to any other fund or used for 
any other purpose.'' 

Respectfully yours, 
Eow ARD C. TuRNER, 

Attorney General. 
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58. 

APPOINTME)JT OF MEMBER TO TAX COM::\HSSION OF OHIO MUST 
BE CONFIRM!ED BY THE SENATE. 

Appointment of a member of the tax commission of Ohio must be confirmed 
by the senate at its session after the appointment. 

CoLUMBUS, OHIO, February 2, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
Mv DEAR SrR :-You request my opinion as to whether the appointment of Christian 

Pabst to membership on the tax commission of Ohio, in February, 1914, under 
authority of the emergency act of February 6, 1914, requires confirmation by the 
senate. 

On May 10, 1910, the general assembly of the state of Ohio passed an act to 
create a tax commission· of Ohio, 101 0. L., p. 339. The first section of this act 
(section 5445 of the General Code) provides that the governor shall appoint the 
three commissioners provided for in the said act, and provides for the appoint­
ment of their successors in the following language: 

"A tax commission is hereby created, to be known as the tax commis­
sion of Ohio, to be composed of three commissioners, electors of the 
state, not more than two of whom at any time shall be of the same 
political party. On or before July 1, 1910, the governor shall appoint such 
commissioners as follows: The term of one such appointee, who shall 
belong to the same political party as one of the other members appointed 
on· such commission, if there be two appointees from the same political 
party, shall terminate on the second Monday of February, 1911; the term 
of the second such appointee shall terminate on the second l\Ionday of 
February, 1912, the term of the third such appointee shall terminate on the 
second Monday of February, 1913. In February, 1911, and annually 
thereafter, in the month of February, there shall be appointed in the same 
manner, one commissioner for the term of three years, from the second 
Monday of February of such year. Each commissioner so appointed shall 
hold his office until a successor is appointed and qualified. Any vacancy 
on the commission shall be filled by appointment of the governor for the 
unexpired term. No appointee shall be qualified to. act until after his 
appointment has been confirmed by the senate, unless appointed during a 
recess or adjournment of the senate." 

These three commissioners were to be appointed by the governor on or before 
July 1, 1910, and the term of one such appointee terminated on the second Monday 
of February, 1911, and his successor appointed for a term of three years, ending on 
the second Monday of February, 1914. This is the position in question. 

On May 31, 1911, the general assembly passed an act, being section 1465-1 
of the General Code, section 1 of which provides that : 

"Between the first day and the second ;..1onday of February, 1913, and 
biennially thereafter, the governor shall appoint one member of the tax 
commission of Ohio for the term of six years from the second Monday 
of February of such year." 

This section repeals that portion of section 1 of the act of May 10, 1910, to 
the extent that it changes the length of the term from three to six years, making 
biennial instead of annual appointments, and changes the dates of the beginning 
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of the terms expmng on the second ~Ionday of February, 1914, as hereafter ap­
pears. A portion of the said original section 1, remaining unrepealed and applicable 
to the question, reads as follows: 

"The commissioner so appointed shall hold his office until a successor is 
appointed and qualified. Any vacancy on the commission shall be filled by 
the governor for the unexpired term. No appointee shall be qualified to act 
until after his appointment has been confirmed by the senate, unless ap­
pointed during a recess or adjournmet~t of the senate." -., 
Section 1 of the act of ~Iay 31, 1911, repealed the authority of the governor to 

make an appointment of a successor to the member whose term expired on the 
second Monday of February, 1914, as provided in section 1 of the act of May 10, 
1910, but did confer upon the governor the power to make suth appointment 
between the first day and the second Monday of February, 1915; hence the hiatus 
from the second Monday in February, 1914, to the second Monday in February, 
1915, which the· legislature evidently overlooked in the change of the terms of 
office of the commissioners. 

Later on the legislature noted this omission and sought to remedy the same 
by an emergency act of February 6, 1914, section 1 of which, at page 199 of vol. 
104, Ohio Laws (being section 1465-1a, G. C.) reads as follows: 

"That within fifteen days after the passage of this act the governor is 
hereby authorized !O appoint one member of the tax commission of Ohio, 
to serve for the term of three years, commencing at the expiration of the 
term now held by the incumbent whose term will expire the second Monday 
in February, 1914. And that thereafter appointments to said commission 
shall be made in compliance with section 1465-1 of the General Code." 

Under this emergency act, the governor appointed one member of the tax 
commi~sion of Ohio to serve for three years commencing at the expiration of the 
term held by the incumbent whose term would expire on the second Monday of 
February, 1914, but he did not send the name of S'llch appointee to the senate for 
confirmation, nor has the name of such appointee been at any time sent to the 
;,enate for confirmation. 

As we have seen from section 1 of the original act of May 10, 1910: "no 
appointee shall be qualified to act until after his appointment is confirmed by the 
senate, unless appointed during a 7;,!£.ess or adjournment of the senate. 

In connection with this specific legislation on the subject, it is helpful to 
consider section 12 of the General Code, which is as follows : 

"When a vacancy in an office filled by appointment of the governor, 
with the advice and consent of the senate, occurs by expiration of term or 
otherwise during a session of the senate, the governor shall appoint a 
person to fill such vacancy, and forthwith report such appointment to the 
seriate. If such vacancy occurs when the senate is not in session, and no 
appointment has been made and confirmed in anticipation of such vacancy, 
the governor shall fill the vacancy and report the appointment to the next 
session of the senate, and, if the senate advise and consent thereto, such 
appointee shall hold the office for the full term, otherwise a new appoint­
ment shall be made." 

The emergency act of February 6, 1914, does not,repeal or modify either directly 
or by implication those provisions of the law under which this appointment is 
required to be confirmed by the senate, unless appointed during a recess or ad­
journment of the senate. Had this emergency act not been passed, this com-

4-A. G. 
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missioner whose term was to expire on the second Monday in February, 1914, would 
have continued to serve until his successor was duly appointed and qualified;· but 
under this emergency act, the governor was required to make the appointment in 
question within fifteen days after the passage of the act. The act was passed 
February 6, 1914, and approved on February 17, 1914. Subsequent to this, and 
within fifteen days, the governor made the appointment of Christian Pabst, being 
the position in question. We find that the legislature adjourned sine die on 
February 16, 1914, being one day prior to the act's becoming a law and authorizing 
the governor to make the said appointment thereunder. The appointment was, 
therefore, a recess appointment. 

Section 12 of the General Code, above quoted, provides that when a vacancy 
occurs during ~~~-adi_~urn_!11_~n])of the senate, 

"the governor shall fill the vacancy and report the appointment to the 
next session of the senate, and if the senate advise and consent thereto, such 
appointee shall hold the office for the full term, otherwise a new appoint­
ment shall be made." 

It therefore becomes the duty of the appointing governor to report the appoint­
ment to the next session of the senate after the same was made. The next session 
of the senate was the result of the governor of the state of Ohio having called the 
general assembly in extraordinary session during the summer of 1914, by virtue of 
constitutional authority therefor in him vested, found in section 8 of article III 
of the constittution, as follows: 

"The governor on extraordinary occasions may convene the general 
assembly by proclamation and shall state in the proclamation the purpose 
for which such special session is called, and no other business shall be 
transacted at such special session except that named in the proclamation, 
or in a subsequent public proclamation or message to the general assembly 
issued by the governor during said special session, but the general assembly 
may provide for the expenses of the session and other matters incidental 
thereto." 

vVas the repnrting of this appointment to the senate by the governor such a 
duty ~s that he could have or should have done so to the senate during the 
extraordinary session of the general assembly convened under this constitutional 
provision? It is the senate that is to advise and consent to such recess appoint­
ment and not the general assembly. 

Without expressing at length the reasoning by which I arrive at the conclusion, 
I deem it sufficient here to express my conclusion that the governor should have 
reported this appointment to the senate during this extraordinary session of the 
general assembly, but if it were a question as to whether this report was to be 
made to the next session of the general assembly when the next session is an 
extraordinary session, limited in its work to the boundaries fixed by the governor 
in his call therefor, that question would be removed in this case for the reason 
that the general assembly was in regular constitutional session during the in­
cumbency of the appointing governer and the name of thi!> appointee was not sent 
to the senate for confirmation by him. 

It therefore follows that, the appointment made under the emergency act of 
February 6, 1914, being one that should have been reported to and confirmed by 
the senate, and such report and confirmation not having been made, a new ap­
pointment shall be made by you as governor. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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59. 

COUXTY TUBERCULOSIS HOSPITAL ERECTED ).JAY BE l\IAINTAINED, 
ALTHOUGH THE COUXTY JOINS IX THE ERECTION OF A DIS­
TRICT HOSPITAL. 

A county tuberculosis hospital erected prior to the enactment of section 3141, 
G. C., may be maintained by county commissiouers notwithstanding their action in 
joining with other counties in the erection of a district hospital under the provisions 
of section 3148, G. C., as amended, 103 0. L., 494. Limitation to such maintenance 
is to be measured by funds available for that purpose. 

COLL'MBl:S, Omo, February 3, 1915. 

E. F. McCAMPBELL, ).1. D., Secretary and Executive Officer of The State Board 
of Health, Columbus, Ohio. 
DEAR SIR:-Permit me to acknowledge receipt of your favor of January 22, 

which is as follows: 

"Under the authority of section 3148, G. C., (0. L., 103, p. 494) the 
commissioners of five counties have united in the construction of a 'district 
tuberculosis hospital' which recently has been opened to patients. The 
capacity of the hospital is eighty beds. The trustees have allotted to each 
county interested the number of beds to which the county is entitled, 
based upon the proportion of the amount assessed against the county 
for the initial cost. In one of the counties interested, the quota is seventeen 
beds and it is estimated that there are fifty or more cases of tuberculosis 
in the county seat alone. At the present time, there are in the county 
hospital for tuberculosis maintained thirty patients. · 

"A local charity organization society has petitioned the county com­
missioners to continue the county tuberculosis hospital and to also send 
to the district hospital as many patients as the county may be entitled to, 
but the county conunissioners have held that the county hospital will have 
to be abandoned, giving as a reason that the commissioners may not legally 
maintain the county hospital and at the same time assist in the mainte­
nance of the district hospital. 

"Query. Can the county commissioners legally maintain the county 
hospital in addition to paying the pro rata share of the county in the 
support of the district hospital? 

"Informally, I may add, that I have advised that the county must first 
exhaust its resources at the district hospital and in addition take advantage 
of any vacancies that may exist due to the failure of other counties 
interested to avail themselves of the opportunity of using the hospital, 
before the commissioners would he warranted in continuing the county 
hospital." 

Replying to your inquiry as to whether the county comm•ss1oners can legally 
maintain the county hospital in addition to paying the pro rata share of the county 
in support of the district hospital, I beg to call your attention to the provisions of 
section 3140, as amended in 103 0. L., 492, which are as follows: 

"Whenever complaint is made to the state board of health that a 
person is being kept or maintained in any county infirmary in violation 
of section 3139 of this act, such state board of health may make arrange-
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ments for the maintenance of such person in some hospital or other in­
stitution in this state devoted to the care and treatment of cases of 
tuberculosis, and the cost of removal to, and the cost of maintenance of, 
such person in such hospital or institution shall become a legal charge 
against, and be paid by the county in which such person has a legal 
residence. If such person is not a legal resident of this state, then such 
expense shall be paid by the county maintaining the infirmary from which 
removal is made." 

To carry out the provisions of section 3139 of the General Code, as amended on 
page 492 of 103 Ohio Laws, as foliows: 

"On and after January first, nineteen hundred and fourteen, no person 
suffering from pulmonary tuberculosis, commonly known as consumption, 
shall be kept in any county infirmary," 

it is provided in section 3141 of the General Code as amended on page 492 of 103 
Ohio Laws that: 

"In any county where a county hospital for tuberculosis has been 
erected such county hospital for tuberculosis may be maintained by the 
county commissioners, and for the purpose of maintaining such hospital 
the county commissioners shall annually levy a tax and set aside the sum 
necessary for such maintenance. Su_ch sum shall not be used for any 
other purpose." 

The purpose of the act referred to is primarily to segregate persons suffering 
from pulmonary tuberculosis and to remove them from the county infirmaries. 
The provisions heretofore quoted empower the county commissioners to maintain a 
county hospital where erected for that purpose, but in order to afford a broader 
scope for carrying out the purposes of the act provision is made for the establish­
ment of a district hospital for the care and treatment of persons suffering from 
pulmanory tuberculosis in section 3148 of the General Code, as amended on page 
494 of 103 Ohio Laws, as follows: 

"The commissioners of any two or more counties not to exceed ten, 
may form themselves into a joint board for the purpose of establishing and 
maintaining a district hospital, provided there is no municipal tuberculosis 
hospital therein for the care and treatment of persons suffering from 
pulmonary tuberculosis (commonly called consumption) or laryngeal tu­
berculosis, and may provide the necessary funds for the purchase of a site, 
which site shall be separate and apart from the infirmary boundaries in 
any county and also may provide for the erection of the necessary build­
ings thereon; and provided further that where any number of counties have 
already constructed and are operating a district tuberculosis hospital, other 
counties may join such counties for enlargement and use of such hospital. 
Any new district or addition to a district shall be approved by the state 
board of health." 

The authority for the erection of a county tuberculosis hospital originally is 
to be found in the provisions of section 1, of an act "to provide for county 
hospitals" to be found on page 486 of volume 89 of the Ohio Laws. The pro­
visions contained in section 1 of the act aforesaid were repealed in an act, found 
on page 86, vol. 100 of the Ohio Laws, entitled: 
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"To amend sections 1 and 2 of an act 'to provide for county hos!lftals 
for the care and treatment of inmates of county infirmaries and other 
residents of the county suffering from tuberculosis,' passed April 2, 1908, 
and to supplement said act by adding thereto sections 6, 7, 8, 9 and 10, 
to provide for district hospitals," 
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and in section 2 of the act it is provided, on page 86, Ohio Laws, vol. 100, that: 

"The board of county commissioners are hereby authorized and may 
construct in each county a suitable building or buildings, which shall be 
separate and apart from the infirmary huildings, to be known as the 
county hospital for tuberculosis; and they shall also provide for the 
proper furnishing and equipment of said hospital; provided that there is 
not already established a hospital in the county for treatment and main­
tenance of tuberculosis patients; and wherever in any county funds are 
not available to carry out the provisions of this act, the county commis­
sioners shall levy for that purpose and set aside the sum necessary, which 
shall not be used for any other purpose, and the commissioners of the 
county may issue and sell the bonds of said county in anticipation of said 
levy, and the provisions of section 2825 of the Revised Statutes, relating 
to the construction of public buildings and bridges, as amended May 9, 
1908, shall not apply to county hospitals for tuberculosis provided for herein. 
The infirmary directors shall provide for the treatment, care and mainte­
nance of patients received at said county hospital, and for necessary nurses 
and attendants, and all expenses so incurred shall be audited and paid as 
are other expenditures, for county infirmary purposes. An accurate ac­
count shall be kept of all moneys received from patients or other sources, 
which shall be applied toward the payment of maintaining said county 
hospital; and the infirmary directors shall have authority to receive for the 
use of such hospital gifts, legacies, demises or conveyances of property, 
real or personal, that may be made, given or granted for the use of said 
county .hospital, or in its name, or in the name of said directors." 

The provisions of section 2 of the act quoted above are carried into sections 3140 and 
3141 of the General Code. Section 3141 of the General Code hereinbefore referred 
to is repealed in an act entitled, 

"To amend sections * * * of the General Code of Ohio, relating 
to county and district tuberculosis hospitals," 

found on page 492 of vol. 103 Ohio Laws, and in its stead is re-enacted section 
3141, on page 492, vol. 103 Ohio Laws, in the following language: 

"In any county where a county hospital for tuberculosis has been 
erected such county hospital for tuberculosis may be maintained by the 
county commissioners, and for the purpose of maintaining such hospital 
the county commissioners shall annually levy a tax and set aside the sum 
necessary for such maintenance. Such sum shall not be used for any other 
purpose." 

From a perusal of the statutes governing the county tuberculosis hospitals, it 
will be noted that whereas in the past the county commissioners have had authority 
to erect and maintain such hospitals under the provisions of section 3141, quoted 
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above, the authority to maintain such county hospital for tuberculosis is continued 
in any county where a county hospital for tuberculosis has been erected, pro­
vision being made in the section therefor. 

In your letter you refer to the fact that under the authority of section 3148 
of the General Code, as amended it~ Ohio Laws, vol. 103, page 94, the commis­
sioners of five counties have united in the erection of a district ·tuberculosis 
hospital, and in answer to your inquiry as to whether the county commissioners can 
legally maintain the county hospital in addition to paying the pro rata share of the 
county to maintain a district hospital, it is my opinion that in view of the pro­
visions of section 3141 referred to above, the legislature clearly expressed the in­
tention to authorize the commissioners to maintain county hospitals which had 
been erected prior to the passage of the act "to amend sections 3139 to 3149, both 
inclusive, and sections 3151, 3152 and 3153 of the General Code of Ohio, relating to 
county and district tuberculosis hospitals," found on pages 492 et seq., of vol. 103 
Laws of Ohio. It would seem that the only limitations in the conduct of such county 
hospitals would be measured by the funds available for that purpose. 

ADDENDA. 

Very respectfully, 
EDwARD C. TURNER, 

Attorney General. 

February 2, 1915. 

Under the foregoing opinion it is not to be assumed that county commissioners 
are obliged to continue or maintain county hospitals for tuberculosis after 
joining in the erection of a district hospital. In the light of information received 
from an officer relative to the particular hospital under consideration, there may be 
ample grounds for its abandonment on the ground that its continuance would not 
be conducive to the health of the inmates. It is to be borne in mind that section 
3141 of the General Code (0. L., 103, page 492) is a permissive statute under which 
county commissioners may care for patients for whom there may be no provision 
in the district hospital. 

60. 

BRASS KNUCKLES ARE "DANGEROUS WEAPONS"-INDICTMENT 
SHOULD STATE APPROXIM~TELY THE TIME THAT THE OF­
FENSE IS ALLEGED TO HAVE BEEN COMMITTED. 

Brass knuckles come within the term "dangerous weapons" as used in section 
12819, G. C. 

Where time is not of the essence of the offense, an indictment should state at 
least approximately the time that the offense is alleged to have been committed so 
that the defendant may be prepared to meet the evidence of the state. 

CoLUMBUS, OHIO, February 3, 1915. 

HoN. A. B. UNDERWooD, Prosecuting Attorney, Medina, Ohio. 
DEAR SIR :-1 am in receipt of your request for opinion as follows: 

"1st. Are brass knuckles included within the term "dangerous 
weapons," as used in 12819, G. C., and do they fall within the prohibition 
of . this section, against the carrying of concealed weapons? 
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"2nd. An indictment returned by the grand jury in this county, at the 
January term charges one Allex Kovois, with cutting and stabbing, with 
the intent to wound, under section 12420, G. C., and states the crime to 
have been committed on or about the 22nd day of November, A. D., 1915, 
whereas the date should have been changed as on or about the 22nd day 
of November, A. D., 1914. Will this laying of the crime at a future 
date be a fatal defect in this indictment? Will not section 13581, G. C., 
and 12 0. D. (N. P.) 724, be a sufficient protection, and render it safe 
to go to trial on this indictment?" 
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Answering your first question: Brass knuckles are universally conceded to be 
included within the term "dangerous weapons." Numerous convictions have been 
had in the Franklin county courts upon an indictment under section 12819, General 
Code (R. S. 6893), for carrying brass knuckles concealed on or about the person 
of the defendant. 

A "dangerous weapon" is defined in United States v. Williams, 2 Fed. 61, 64, 
as one liable to produce death or great bodily injury. This definition is adopted in 
United States v. Reeves, 38 Fed. 404-406. 

It is a matter of common knowledge that great bodily injury and even death 
may be produced by the use of the weapon commonly known as "brass knuckles" 
and that this article is designed and used only for the purpose of producing death 
or bodily injury, and has no lawful use. 

Answering your second inquiry: I am of the opinion that in alleging a crime 
it is necessary to show in the indictment that the crime occurred after the enact­
ment of the statute making the act a crime, and prior to the rising of the grand 
jury. 

I am not unmindful of the case of State v. :\Iulford, 12 Ohio Decisions, 720, 
in which it was held that alleging the date of the offense as "the 31st day of 
December, 1998," was not material, but the court finds that this particular count 
in the indictment contains sufficient to show the charging of a crime in the past 
tense. It should not be overlooked that this decision refers only to one count 
in an indictment, and that count in the indictment may have had some reference 
to other counts therein. 

Neither am I unmindful of the provisions of section 13581, General Code, which 
provide: 

"An indictment shall not be invalid * * * for omitting to state 
the time at which the offense was committed, in a case in which time is 
not of the essence of the offense." 

While time is not of the essence of the offense to which your inquiry refers, 
yet the constitution provides in article 1, section 10, that: 

"ln any trial in any court the party accused shall be allowed * * * 
to demand the nature and cause of the accusation against him, and to have 
a copy thereof." 

An indictment which atle11lf>ls to lay the time and fix it at a period in the 
future, does not, in my opinion, sufficiently inform the accused of what he is 
expected to meet. Where time is not of the essence of an offense, it need not be 
stated exactly, but I am of the opinion, from my own experience as prosecuting 
attorney, that the accused has a right to know, at least approximately, the time 
that the offense is alleged to have been committed, so that he may be prepared 
to meet the evidence of the state. 
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I know it will be argued that "every defendant knows when he committed the 
offense," but the ·rules of criminal procedure are made for the protection of the 
innocent and it is of the first importance to my mind that the defendant should 
know, at least aproximately, the time that he is accused of committing the wrong­
ful act. 

My opinion, therefore, is that you ought either to reindict this defendant 
and then nolle the present indictment, or if there be a motion to quash pending and 
the court sustains that motion, you should have the court, under section 13624, 
General Code, commit the defendant, or hold him to bail for his appearance at 
the first day of the next ~erm of court. 

61. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COUNTY ROADS-CONSTRUCTION OF SECTION 6945, G. C.-NEW 
MAXIMUM LEVY. 

Section 6945, G. C., does not fix a total maximum levy for improved roads, 
but merely creates a new maximum levy for improved roads where the improvement 
is constructed in accordance with the provisions of the act of which said section 
6945 is a part, said act being sections 6926 to 6956-a, inclusive, of the General Code, 
as amended, 103 0. L., 198 to 204. 

CoLUMBUS, OHio, February 3, 1915. 

HoN. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 
DEAR SrR :-I have your communications of January 20, 1915, and January 27, 

1915, in which you request my opinion as to the construction to be placed on 
section 6945 of the General Code of Ohio, as amended in 103 0. L., page 198, 202. 

As I understand your inquiry, the exact question raised by you is as follows: 

"Does section 6945 of the General Code fix the total maximum levy 
for improved roads at three mills, without regard to the law under which 
the roads are improved; or, does this section create a new .maximum levy 
of three mills for roads improved under section 6926 to 6956-a, inclusive, 
of the General Code, as amended in 103 0. L., page 198 to 204, which levy 
shall be in addition to levies previously made under other laws for the 
improvement of roads?" 

I am of the opinion that this question can best be answered by a reference to 
the exact language of the section in question. 

Section 6945, General Code, reads as follows: 

"For the purpose of providing by general taxation a fund out of 
which not less than one-half nor more than two-thirds of the costs and 
expenses of all improvements made under the provisions of this sub­
division of this chapter can be paid, the commissioners are authorized 
to levy upon the taxable property of any township or townships within 
the county in which such improved road is to be or has been constructed, 
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not exceeding three mills in any one year upon each dollar of the 
valuation of the taxable property in such township or townships. Such 
levies shall be in addition to all other levies authorized by law for township 
purposes, but subject to the maximum limitation upon the aggregate amount 
of all levies now in force." 
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You will note that under the terms of this section the three mill tax levy therein 
authorized is expressly limited to "the purpose of providing by general taxation a fund 
out of which not less than one-half nor more than two-thirds of the costs and 
expenses of all improvements made under the provisions of this subdivision of this 
chapter can be paid." The subdivision of the chapter referred to consists of 
sections 6926 to 6956-a, as amended in 103 0. L., pages 198 to 204. 

Section 6956-a provides as follows: 

"It is hereby declared the intention to provide an additional method 
for the laying out, construction, repair or improvement of any public road 
or any part thereof and for the straightening, widening, altering and drain­
ing of the same by the county commissioners, and the method provided 
herein shall be in addition to all other methods provided for by law, and it 
is not intended to and does not repeal any section or sections applying 
to a method for the improvement, construction or repair of any public 
highway, not here specifically repealed." 

Expenditures from the levy provided for in section 6945 being limited to the 
making of improvements authorized by the act of which said section is a part, and 
said act containing a declaration that it was the intention of the legislature to 
provide an additional method of road construction and that the method therein 
provided should be in addition to all other methods provided by law, and that 
it was not intended to repeal any section or sections relating to road construction 
not specifically repealed, it follows, as a necessary conclusion, that the legislature 
did not intend to prevent the making of other Ievie~ fur road purposes under 
other laws and that the section in question, to wit: Section 6945, does not, there­
fore, fix a total maximum levy for improved roads, but merely creates a new 
maximum levy for improved roads where the· improvement is constructed in ac­
cordance with the provisions of the act of which said section 6945 is a part. 

62. 

Very truly yours, 
Enw ARD C. TURNER, 

Attorney General. 

A NEW COUNTY INFlRM:ARY BUILDING CANNOT BE CONSTRUCTED 
UNDER AUTHORITY OF SECTION 2436, G. C., UNLESS THE OLD 
BUILDING IS DESTROYED BY FIRE OR OTHER CASUALTY. 

A new cou~tty infirmary buildi11g to replace an old one cannot be constructed 
under the provisions of section 2436, G. C., unless old one is destroyed by fire or 
other casualty. 

CoLUMBUS, OHIO, February 3, 1915. 

HoN. C. ELLIS MooRE, Prosecuting Attorney, Cambridge, Ohio 
DEAR SIR :-Permit me to acknowledge receipt of your favor of February 

1st, which is as follows: 
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"On l\iay 2, 1912, Chief Building Inspector Kearns, directed a letter 
to Alex Arbuckle who was then the president of the board of infirmary 
directors of this county, reporting the result of his investigation of the 
Guernsey county infirmary. 

"The county infirmary is in need of a new building because the present 
building is not fit for occupancy. I have been asked for an opinion as to 
whether a new building can be erected under section 2436 of the General 
Code without first submitting the matter for a vote of the people. I have 
given my opinion that it cannot be done since the building has become unfit 
for occupancy because of natural wear and tear rather than of any fire 
or other casualty. You understand that there has been no particular 
occurrence or accident but just the gradual decay of the building. By 
request, I am writing for your opinion upon this matter, and you can 
kindly write me at the earliest possible date as to what you think about 
the matter." 

In your letter you ask whether or not a county infirmary can erect a new 
building to take the place of an old one, under the provisions of section 2436 of 
the General Code, which is as follows: 

"For the purpose of rebuilding an infirmary,. or court house, destroyed 
by fire, or other casualty, the commissioners of a county may appropriate 
money, levy tax, issue and sell bonds of such county in anticipation ther.eof, 
in an amount not to exceed fifty thousand dollars, without first submitting 
to the voters of said county, the question of rebuilding such infirmary 
or court house, appropriating such money, levying such tax and issuing 
and selling such bonds. And hereafter the county commissioners in the 
construction of all court houses and offices for county officials shall provide 
fireproof vaults therein in which shall be kept all the valuable records and 
documents belonging to the county. The provisions of section twenty­
four hundred and forty-four, and fifty-six hundred and sixty of the 
General Code shall not apply to the making of any of the improvements 
mentioned in this section." 

A reading of the section above quoted leaves but one conclusion and it is 
therefore my opinion that as your county infirmary building is not unfit for 
occupancy by reasons of fire or other casualty, the provisions of section 2436 of 
the General Code cannot be invoked for the purpose of erecting a new building. 

63. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS MAY NOT CONTRACT TO ADMIT A 
PERSON TO THE INFIRMARY AT FUTURE DATE. 

The county commissioners may not contraCt to admit a person to the county 
infirmary at a future date. 

CoLUMBUS, OHio, February 4, 1915. 

HoN. ]AMES F. FLYNN. ]R., Prosecuting Attorney, Sandusky, Ohio. 
DEAR SIR :-1 have yours of January 25, 1915, submitting therewith a copy of 

a proposed contract, as follows : 
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":\Iemorandum of agreement by and between :\Ir. Andrew F. P. 
Mahon, of Sandusky, Ohio, hereinafter known as the party of the first 

• part, and the commissione~s of Erie county, Ohio, located at --------------· 
as parties of the second part. 

"\Vitnesseth: That the party of the first part has this day given to 
.the party of the second part, and to their successors in office forever, 
one hundred dollars ($100.00), for the general county tax fund; six hundred 
dollars ($600.00) for the Eric county infirmary, said money to be used for 
infirmary purposes only; and five hundred dollars ($500.00 for the Erie 
county children's home; total, twelve hundred dollars ($1,200.00), the 
receipt of which is hereby acknowledged by the said party of the second 
part. 

":t\' ow, in consideration of the said gift of twelve hundred dollars 
($1,200.00) by said party of the first part, the undersigned parties of the 
second part, as the duly elected, qualified and acting commissioners of 
Erie county, Ohio, do on behalf of themselves and their successors, in 
the name of the said Erie county, Ohio, hereby covenant and agree with 
the said party of the first part, Andrew F. P. Mahon, to furnish him 
with room, board, care and medical attendance in sickness and infirmity, 
in the infirmary of said Erie county, Ohio, and we and our successors, 
moreover, agree to accept the lump sum of twelve hundred dollars 
($1,200.00) as full payment for life, and, moreover agree to set up no post 
m6rtum claim against Andrew F. P. Mahon, his executor or his heirs." 

You state in your letter: 

"I have advised the commissioners that they cannot enter into a contract 
to furnish one with room, board, care and medical attendance as set forth 
in this contract, by virtue of the fact that under the circumstances they are 
bound by law to furnish the same. :\f r. Mahon does not desire to enter the 
infirmary at this time, but wants to enter at any time he should be disabled 
or in such a position that he cannot care for himself. His intention is 
to turn this money over to the county for the purpose named in his agree­
ment, so that he will not be classed as a pauper. 

"Query: Can the commissioners contract with a second party to admit 
this second party to the infirmary in the future? 

"If you agree w,ith me that they cannot so contract, have you any 
suggestions to offer whereby Erie county may do such act as to secure the 
money :\Ir. Mahon desires to give it in this case?" 
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County commissioners have such authority only as is conferred upon them by 
law, and there is no law under which the commissioners of a county could enter 
into a contract such as you submit. 

The commissioners of a county cannot contract with any one to admit them 
to the county infirmary at any time, admission to a county infirmary being governed 
strictly by law. 

The county commissioners are capable, under the statutes, of receiving gift, in 
behalf of the county, but I have no suggestions to offer as to how Erie county 
might do anything towards securing l\1 r. Mahon's money. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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64. 

WHEN CO~TRACT :\JAY BE c·AXCELLED BY THE OHIO STATE COM­
l\liSSIO~ TO THE PANA:\IA-PACIFlC IXTERXATIO;:-..J"AL EXPOSI­
TION-FAl\lOUS FACTORIES OF THE WORLD COl\lPANY. 

The Ohio state COIIllllissiou to the Pallal/la-Pacific illtcrllatiollal exposition may, 
ut the request or with the couswt of the other parties to a contract which sa4dl 
commissian may be authori:::ed to e11tcr i11to, whc11 satisfactory evidence is furnished 
to said commissiou that all agrccme11ts made or obligations created in pursuance 
of such contract have been caucclled and that all expenses of every description• 
growing out of such contract have been paid, cancel such contract and release a. 
bond executed in pursuance thereof, and ma_v require a bond indemnih,•ing the 
commission or the state of \Ohio against all claims made or actions instituted 
on account of any obligation assumed or liability created by. or in pursuance of 
such contract. 

CoLuMnus, OHIO, February 4, 1915. 

The Ohio State Commission to the Panama-Pacific International Exposition. 
GENTLEMEN :-I am in receipt of Mr. Pretzinger's letter under date of February 

1, 1915, reading as follows: 

"Regarding the contract for motion picture display, entered into 
between the Ohio state commission, to the P. P. I. E. and the Famous 
factories of the World Co., Dayton, Ohio. 

"Herewith find copy of contract and resolution which the Ohio state 
commission passed at its last meeting held in Columbus on Wednesday, 
January 27, 1915. · 

"Mr. Torpy and the writer have been appointed as a committee to 
confer with you relative to this contract and bond, and we most respectfully 
request that you give it your consideration and let us have your opinion at 
the earliest convenience. 

"Verifying the statements made when we were in Columbus, the Ohio 
state commission has been put to no expense whatever in connection with 
this contract, nor are the contractors in any manner asking for reimburse­
ment for work that has been done and material furnished. The contractors 
up to the time they notified the commission, claim to have gone to ·an 
expense of somewhat over $3,000.00, but are' not asking the commission 
to reimburse them in any manner. 

"I might further emphasi.ze that the commission has unanimously ex­
pressed itself that unless the motion picture display could be made represent­
ative of the interesting industries of the state, there had better be no motion 
picture display. 

"As there is no fund for a motion picture display, it was decided orig­
inally that if a motion picture display could be arranged at absolutely no 
cost to the state, it would be desirable to do so. 

"The general depression throughout the country has caused all large 
advertisers to retrench, with the result that it has been impossible to secure 
such contracts as the Famous factories of the World Co., indicated could 
be secured. 

"The commission has thoroughly investigated this condition and has 
decided that the project is not feasible at this time and for this reason 
passed the resolution, copy of which is enclosed. 
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"\Vhen you render your opinion, kindly address the same to the writer, 
1155 Reibold Annex, Dayton, Ohio, as :\Ir. Torpy will be in California. 
The writer will then place it before the commission at its next regular 
meeting, even though 11r. Torpy is not here." 

l()g 

Enclosed with the letter was a copy of the contract between the Famous factories 
of the World Company and your commission. It is unnecessary to set this contract 
out at length. Suffice it to say that your commission attempted to enter into an 
agreement with the Famous factories of the \Vorld Company, to make a moving 
picture display at the exposition. 

Also enclosed with the letter was a copy of the resolution of your commission, 
which reads as follows: 

"\Vhereas there is a contract ex1stmg between the Famous factories 
of the World Co., of Dayton, Ohio, and the Ohio state commission to the 
Panama-Pacific international exposition, for a motion picture display in the 
assembly room of the Ohio state pavilion at the P. P. I. E. . 

"And whereas the Famous factories of the World Co., through its 
authorized officers has notified the Ohio state commission to the P. P. I. E. 
that owing to general business depression throughout the state, it has been 
found impossible to interest the various cities and the large advertisers of 
the state, with the result that it cannot carry out the terms of its contract 
and make a representative display of the various interests and industries 
of the state. 

"And whereas the members of the Ohio state commission unanimously . 
agree after a thorough discussion, that unless the display is representative 
of the various interests and industries of the state, there had better be no 
motion picture display. 

"And whereas the members of the Ohio state commission after 
a thorough investigation of the conditions are of the opinion that the 
Famous factories of the World Co. has made every honest effort to fulfill 
the terms of its contract and has failed only on account of the unusual 
business conditions prevailing throughout the country. 

"Now be it Resolved: 
"First. That the directing commissioner accompanied by the architect, 

acting as a committee for the Ohio state commission to the P. P. I. E. 
confer with the attorney general of the state relative to the contract existing. 

"Second. Th~t with the approval of the attorney general of the state, 
when the Famous factories of the \Vorld Co. presents to the Ohio state 
commission, satisfactory evidence that all contracts for industrial and 
state films have been cancelled and that all expense of every description 
for both industrial and state films has been paid and that there will be 
absolutely no expense to the state of Ohio on account of the contract 
existing, thai the contract and the bond for ten thousand dollars ($10,000.00) 
which is a part of the contract, be and is hereby released and their obliga-

. tions made void." 

As I take your request for opinion to be, it is this: Has the comm1ss1on the 
authority to cancel, with the consent of the Famous factories of the World Com­
pany, said contract? 

It is unnecessary in answering this question to go into the question of whether 
or not your commission had the power to enter into the contract in the first 
instance. 

I am of the opinion that when the Famous factories of the World Company 
presents to your commission satisfactory evidence that all contracts for industrial 
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and state films have been cancelled, and that all expense of every description for 
· both industrial and state films has been paid by said company, and that there will 

be absolutely no expense to your commission or the state of Ohio on account 
of said contract, that your commission and the Famous factories of the World 
Company may cancel said contract. 

It would be competent for your commission, in consideration of the cancella­
tion of the contract, to take a new bond guaranteeing the payment of any out­
standing obligations. 

I might say further, by way of mere suggestion that the resolution submitted should 
be redrafted and readopted by the commission, and should contain instead of the last 
paragraph thereof, a provision that the agreement should be cancelled and the bond 
released when the Famous factories of the vVorld company shall have entered 
into an agreement to assume and pay all obligations resting upon your commission 
by reason of any contracts which may have been entered into in pursuance of the 
agreement between the Famous factories of the World Company and the Ohio 
state commission to the Panama-Pacific international exposition, and to defend all 
claims made or actions instituted on account of the same, and shall furnish a bond 
of sufficient amount and with satisfactory security to indemnify and hold harmless 
your commission from all loss on account of any claims, liabilities or damages 
growing out of any such contracts and against any expense for the defense of 
any such claim made or action instituted, provided of course that it should be 
deemed advisable by your commission to require such a bond. 

65. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

DISTRICT ASSESSORS-SALARY-PAID ONLY FROM THE TIME OR 
ENTRANCE UPON THE PERFORMANCE OF DUTY. 

As the salary of a district assessor is paid monthly, an assessor who did not 
qualify and enter upon his duties within a reasoMble time after his appointment should 
only be paid from the time he entered upon the performance of his duties. 

CoLUMBUS, OHio, February 6, 1915. 

Bureau of Inspection and Supervisio11 of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of January 29th, the Honorable C. E. Bloomer, 

auditor of Huron county, N()rwalk, addressed a letter to me in which he says: 

"Under an opinion rendered by the attorney general as per instructions 
from the bureau of inspection and supervision, of date of January 11, 
1915, relating to the salary or compensation of district assessors as to 
date of commencement of same, it states that 'a district assessor is entitled 
to one-half of his salary for the month of December, 1913, without regard 
to the time of qualifying or filing his bond.' This ruling of opinion may 
be proper for those who were on the job during the month of December, 
but would that be a proper ruling where the district assessor was outside of 
the state, did not return or qualify until the first of January, 1914 ?" 

The opinion to which he referred is No. 1306 rendered to your bureau under 
date of December 21, 1914, and in such opinion it was held that each district 
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assessor after qualifying became entitled to his annual salary provided he served 
the full year and regardless of the particular date of qualifying, that is, he became 
entitled to the annual salary after December 5, 1913, which appears as the date on 
the books of the governor's office on which the appointments were made. 

It is provided in section 5614, General Code, that: 

"The salaries of the district assessors * * * shall be paid monthly 
out of the county treasury on the warrant of the county auditor." 

In view of the fact that the annual salary of a district assessor is split up 
into monthly payments, I am of the opinion that if a district assessor did not qualify 
within a reasonable time after the appointment was made by the governor, a pro~ 
portionate reduction should be made in his compensation as based on monthly 
periodical payments up to the time that he did qualify after his appointment. 

66. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DEFICIT IN MAINTENANCE ACCOUNT OF DEPARTMENT OF BANKS 

Funds to meet a deficit in the maintenance of the department of banks 
in certain items appropriated under "summary controlling account" and "mainte­
nance," where there are no funds in other items of same account which may be 
transferred, can only be secured by legislative act. 

CoLUMBUS, OHIO, February 6, 1915. 

MR. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-1 have your letter of February 3, 1915, requesting my opinion as 

follows: 

"Upon assuming the office of superintendent of banks and banking I 
discover that there are deficiencies in certain appropriations. These de­
ficiencies represent unpaid bills which have not been formally approved. 
The accounts which show deficiencies are as follows: 

"C-4. Office supplies. 
"F -6. Transportation. 
"F-7. Communication. 
"To pay accrued bills and to operate the department up to and including 

February 15, 1915, I have estimated that it will require the sum of $4,615.00. 
"I shall be very grateful indeed if you will advise me at the earliest 

possible moment just what I should do." 

By the general appropriation bill passed February 15, 1914 (104 0. L., 64), 
the sum of $68,182.00 was appropriated to meet the expenses of the department of 
banks and banking. This appropriation was made under two heads constituting the 
"summary controlling account" (104 0. L., 72) viz.: "personal service $51,200.00 
and "maintenance" $16,982.00. In the detailed and itemized budgets, as designated 
in and appended to the above appropriation bill (104 o: L., 86), this appropriation 
was further itemized as follows : 
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"Personal service. 
"A-1. (Salaries, regular and temporary) __ $51,200 00 $51,200 00 

"Maintenance. 
"C-4. (Office supplies) -----------------­
"F-6. (Transportation) -----------------­
"F -7. (Communication) -----------------­
"F-8. (General Plant Service) -----------­
"F -9. (Contingencies) --:..-----------------

$62000 
14,085 00 

477 00 
1,700 00 

100 00 

$620 ()() 

16,362 00 

$16,382 00" 

Your letter recites deficits in items C-4, F -6 and F -7 under the maintenance 
account, but fails to reveal the condition of funds in other items under "summary 
controlling account" for maintenance. You have since, however, orally informed 
me that the balance in these items is practically exhausted and wholly insufficient 
to meet any material part of the deficit stated; therefore, it will avail nothing to 
procure a transfer of funds from other subdivisions of "maintenance" to the sub­
divisions in which the deficits exists, as is contemplated and authorized in section 
3 of the .appropriation bill (104 0. L., 72). 

I am, therefore, of the opinion that there is no legal way of meeting the deficit 
in the exhausted items mentioned, except by act of the general assembly, and I 
therefore advise you to apply· to the general assembly for an appropriation of the 
amount required to meet the necessary expenses of your department for the re­
mainder of the year, either by the introduction of a bill for that purpose or by 
request to the house finance committee to include it as an item of the "sundry 
appropriation bill" which will probably be passed at an early date. I may add that 
the payment of any expenses of your department, for which no funds are available, 
must of necessity await the pleasure and action of the general assembly .. 

67. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

TORRENS LAND ACT-REGISTRATION OF TITLES. 

The words "A True Copy," etc., appearing on certificates in Land Title Regis­
tration, forms 29-a and 29-b, are sufficie11t for the purpose of certifying the court's 
decree 1111der the provisions of section 8572-23, G. C. 

CoLUMBus, OHIO, February 6, 1915. 

HoN. LANGDON \V. KuMLER, Recorder of Lucas County, Toledo, Ohio. 
DEAR Sm :-Your request for an opinion concerning the use of various forms 

in connection with the Land registration act, covered by sections 8572-1 to 8572-118 
of the General Code, has been received, and is contained in your several letters as 
follows: 

"I am desirous of getting some information regarding the land title 
registration act, Ohio Laws, volume 103, page 914, section 23. 
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"This section provides that a certified copy of the court's decree shall be 
filed with the recorder, and the recorder shall transcribe or bind the decree 
in a book to be called 'Register of Titles.' 

"On the above mentioned certified copy of decree, is it, or is it not, nec­
essary for the probate judge to affix his certificate thereto? The probate 
judge in this county will not file a copy of his decree in this office without 
his certificate being attached, but the form prescribed by your department 
does not provide for any such certificate. 

"I have complied with the instructions of the attorney general's office 
regarding the various forms, and if the probate judge's certificate must be 
attached to his decree, and this office must transcribe this certificate with 
the decree, it will conflict with the numerous forms which were prescribed 
by your department. 

"Should not the probate court make their decrees according to the forms 
prescribed by your department? Should this office transcribe these decrees 
identically? As early a reply as possible will be greatly appreciated. 

"Your letter of January 26th received. I will endeavor to make what 
in formation I desire as clear as possible to you regarding the land title regis­
tration act, Ohio Laws, volume 103, p. 914, section 23. 

"This section provides that a certified copy of the court's decree shall 
be filed with the recorder, and the recorder shall transcribe or bind the 
decree in a book to be called 'Register of Titles.' 

"Previous to July 1, 1914, which was the time this law went into effect, 
I very carefully went over all of the forms and instructions prepared by 
your department, and after familiarizing myself with the act and the forms, 
I went ahead with them and equipped this office with all records and blanks 
necessary for the operation of this act. 

"The instructions I received from your department specifically say that 
the probate judge shall use form 29-a or 29-b. This decree we either bind 
or transcribe. The probate court has sent to this office decrees which do 
not comply with these forms. Consequently, it throws out all of the forms 
I have prepared for this work. 

"The probate judge's reason for not complying with this form is prin­
cipally on account that this form has no certificate thereon, certifying that 
it is a certified copy. The judge will not send any copy of his decree to this 
office without his certificate. You will notice that on this form 29-a the 
words below say 'A true copy,' which I suppose is sufficient. 

"The forms prepared by your department have no court certificate 
thereon, and if they now start to affix their certificate, it will make consid­
erable con fusion, as the forms are not printed so that this certificate could 
be added in the proper place. 

"I would appreciate as prompt an answer as would be convenient." 
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Since the receipt of your second letter I have communicated with Honorable 
O'Brien O'Donnell, probate judge of your county, for the purpose of learning just 
what his objection was to the use of form 29-a for the purpose of certifying the 
copy of a decree entered in his court to your office for filing or transcribing, and I 
am just in receipt of a letter from him concerning the matter. I gather from his 
letter and from your several communications that there is but one question raised 
in this matter, and that is as to whether or not the form contains a sufficient certifi­
cate of decree. There is no provision in law setting out any special form of certifi­
cate under which decrees from the probate court or the common pleas court shall 
be sent to the recorders, and it is my opinion that the certificate printed on form 
29-a, which is as follows : 
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"A true copy. Witness my official signature and the seal of said court 
this __________ day of __________________ l9 ____ _ 

" (Seal) _____________________ clerk. By ----------------------deputy. 
"Received for entry in the register of Land Titles of_ ______________ _ 

county, Ohio, on the ______________ day of_ ___________________ l9 __ , at _____ _ 
o'clock __ m. and entered in Registration Book ________ page ______ as of date 
of said decree. 

" ______ ---- ___ ------_recorder. By------___ -- _________ deputy." 

heretofore prescribed by my predecessor, Attorney General Hogan, under the pro­
visions of section 8572-94 of the act referred to, is in all respects legal for the pur­
pose of carrying out the provisions of section 8572-23 of the General Code above 
referred to. 

I might add that the practice of some of the recorders that has come under my 
observation is to bind the forms in a book entitled "Register of Titles" in the form 
in which it comes from the court, thereby obviating the necessity of transcribing it. 

I am sending a copy of this opinion to Honorable O'Brien O'Donnell, and feel 
that you will have no further difficulty along the lines indicated in your letter. 

68. 

Respectfully yours, 
Enw ARD C. TuRNER, 

Attorney General. 

A CERTIFICATE OF FEES EARNED BY A SHERIFF IN PROBATE OR 
JUSTICE OF THE PEACE COURTS SHALL BE MADE BY SAID 
COURT OFFICERS. 

The certificate comprehended by section 2846, G. C., as to such fees as are earned 
by the sheriff in the probate court and the court of justice of the peace, shall be 
made by such probate judge a11d justice of the peace, respectively. 

CoLUMBUS, 0Hro, February 6, 1915. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of January 26th, 1915, you submit to this office a re­

quest for written opinion upon the following question: 

"Section 2846, G. C., which provides for an allowance to the sheriff for 
his lost fees in criminal cases, not to exceed the sum of $300.00 per year, 
provides that these shall be 'paid upon the certificate of the clerk and the 
allowance of the county commissioners.' Can the use of the word 'clerk' be 
held to apply to the probate judge as acting by law as the clerk of his own 
court, and to a justice of the peace?" 

Section 2846 of the General Code provides : 

"Upon the certificate of the clerk and the allowance of the county com­
missioners, the sheriff shall receive from the county treasury in addition to 
his salary his legal fees for services in criminal cases wherein the state fails 
to convict, and in misdemeanors upon conviction where the defendant proves 
insolvent, but not more than three hundred dollars shall be allowed for the 
services rendered in any one year of his term. * * * * *" 
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Under the provision of the foregoing section the query is as to the administration 
of such provision in cases in the probate court and justice court. 

Section 1596, General Code, provides: 

"\Vhen required by the probate judge, sheriffs, coroners and constables 
shall attend his court, serve and return process directed and delivered to 
them by such judge, * * * * *." 

The probate court is given concurrent jurisdiction with the common pleas court 
in all misdemeanor cases, by statute. Section 13494, General Code, provides: 

'"} ustices of the peace, police judges and mayors of cities and villages 
may issue process for the apprehension of a person charged with an offense 
and execute the powers conferred and duties enjoined in this title." 

Section 13500, General Code, provides: 

"The warrant shall be directed to the sheriff or to any constable of the 
county, or, when it is issued by an officer of a municipal corporation, to the 
marshal or other police officer thereof, * * * * *." 

By the foregoing and other kindred sections, it will be observed that the three 
courts, common pleas, probate and justice of the peace, have similar authority to 
direct warrants and process to the sheriff, and that he has a corresponding duty to 
obey such mandate from each of said courts, and make return to each court, respec­
tively, of his execution of such process, including a taxing of his fee for such serv­
ice. Such return thereupon becomes a part of the files and records of such courts, 
respectively. 

The clerk or the corresponding officer discharging the clerical functions of the 
court becomes the custodian of such flies and records of the court. 

The fees to be received by the sheriff upon such certificates, shall be only the fees 
actually earned and not to exceed three hundred dollars in any one year. 

I hold that the term "clerk" as used in the statute, shall be construed as referring 
to the officer of each of the various courts, wherein the sheriff is required to render 
such service, having custody of the records and memoranda of such court and being 
charged. with the clerical or ministerial functions thereof, rather than that such word 
"clerk" should be construed as referring exclusively to the particular officer of the 
county technically named "clerk of the court." 

The probate judge is by statute made clerk ex-officio of his court. Section 1584, 
General Code, provides : 

"Each probate judge shall have the care and custody of the files, papers, 
books and records belonging to the probate office. He is authorized to per­
form the duties of clerk of his own court. * * * * *." 

By the provisions of the statute a justice of the peace performs all the minis­
terial and clerical functions incidental to his court, as well as the judicial functions 
thereof, except that in the larger cities of the state the law specifically provides jus­
tice courts with a clerk. 

Section 1724, General Code, provides: 
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''Each justice of the peace must keep a docket, which shall be furnished 
by the trustees of the township in which must be entered by him; (The 
section then enumerates fifteen different matters which shall be recorded by 
such justice in the course of the conduct of his court)." 

Section 1726, General Code, prO\·ides the justice shall keep alphabetical indexes, 
etc., and in all respects it is made the duty of the justice to perform the functions 
arising in his court corresponding to those ordinarily performed by clerk of the court 
in reference to the higher courts. 

As to the fees of the sheriff "for ser\'ices in criminal cases wherein the state 
fails to convict, and in misdemeanors upon conviction where the defendant pro\·es 
insoh·ent," in the probate court, 1 .hold that the certificate to the statement or bill 
of such fees shall be made by the probate judge, as ex-ofticio clerk of such court, 
and for such services rendered in ·a justice court by the sheriff, such certificate shall 
be made by the justice of the peace, as the off.cer of such court chargell with the exe­
cution of the duties arising therein corresponding to the duties ·ordinarily exercised 
by clerks pf the higher courts. 

69. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Generul. 

OFFICES INCOMPATIBLE - COU.l\)'Y CG:\l.MlSSIONER - VlSJTlNG 
AGENT OF CHILDREN'S HO~IE. 

The position of county couwzissi01zcr aud visiting agent of a county clzildreu's 
home are incompatible. 

CoLUMBUS, OHIO, February 6, 1915. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of February 2nd, you request my opinion upon 

the following question: 

"May the trustees of a children's home legally appoint a member of 
the board of county commissioners as visiting agent under the provisions 
of section 3099, G. C., 'as amended 103 0. L., page 892 ?" 

Amended section 3099, G. C., referred to in your question, provides in effect 
that the trustees of the children's home shall, under certain circumstances, appoint 
a visiting agent. The duties of the agent are specified. The section then uses the 
following language: 

"* * * The agent shall perform his or her duties under the direc­
tion of the trustees and superintendent of the children's home for which she 
is appointed, and may be assigned other duties not inconsistent with his 
or her regular employment as the trustees prescribe. His or her appoint­
ment shall be for one year, or until his or her successor is appointed, and 
he or she shall receive such reasonable compensation for his or her services as 
the trustees' provide." · 



ATTORXEY GENERAL. 117 

The trustees of children's home are appointed by the county commissioners 
(3081, G. C.), and the county commissioners have the power to remove any trustees 
for certain specified causes (3082, G. C.). 

In my opinion, the relation between the two positions referred to in your 
question, that is, visiting agent of the children's home and county commissioner, 
is such as to make them incompatible. The trustees of a children's home are 
subject to the control and direction of the commissioners, and the visiting agent 
is subject to the control and direction of the trustees. The extreme possible con­
sequences of the selection of a county commissioner as visiting agent need not be 
stated. :;,ro plainer case of incompatibility than this could be imagined. 

A letter attached to your query (and as per your request enclosed herewith) 
states that the commissioner in question has been in the past sening as visiting 
agent and desires to continue in this position without salary or compensation of 
any kind, save reimbursement for his expenses, after entering upon his office as 
commtsstoner. The willingness of the person in question to serve without com­
pensation evidences his good faith, but does not change the legal situation. 

70. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF BOND ISSUE FOR THE VILLAGE OF MARBLE CLIFF, 
OHIO. 

The transcript of the proceedings of cou11cil of the village of Marble Cliff for 
the issuance of bo11ds co11stitutes a valid and legal obligation against said village. 

CoLUMBUS, OHIO, February 8, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I hereby certify that I have examined the transcript of the 

proceedings of the council of the village of Marble Cliff, Ohio, in the issuance 
of bonds in the amount of seventeen thousand dollars ($17,000.00) in anticipation 
of the collection of special assessments to pay the estimated cost and expense of 
improving Cambridge place between First avenue and Fifth avenue, in said village, and 
First avenue between Cambridge place and the east corporation line of said village; 
and that said proceedings are in conformity with the law of this state; and that 
said bonds, if sold to the industrial commission of Ohio, would constitute a valid 
and binding legal obligation against the said village of ~farble Cliff, Ohio, to be 
paid in accordance with the terms specified therein. 

The bonds themselves have not been submitted to me. They should refer, on 
their face, to the amendatory ordinance of January 15, 1915, as well as to the 
original ordinance of July 30, 1914, providing for their issuance. 

Respect~ully, 

Eow ARD C. TuRNER, 
Attorney General. 
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71. 

TAX LIENS FOR REAL PROPERTY ATTACH ON THE SECOND MON­
DAY IN APRIL, 1915-CONSTRUCTION OF HOUSE BILL NO. 50, 104 
0. L., 253. 

House bill 50, 104 0. L., 253, is to be read as to all matters subsequeut to its 
taking effect, as if a part of the original Wanzes law, 103 0. L., 786, et seq. 

Under existing laws, lie1zs of the state for taxes will attach to real property 
on the day preceding the second Monday in April, 1915. 

CoLUMBUS, OHIO, February 8, 1915. 

To the Senate of the 8lst General Assembly, In re Senate Resolution No. 26. 
l\IR. PRESIDENT AND GENTLEMEN :-I beg to acknowledg the receipt of senate resolu­
tion No. 26, reading as follows: 

· "WHEREAS, There appears to be considerable doubt on the part of many 
county auditors throughout the state as well as citizens of the stafe of Ohio, 
as to the true and proper date when the tax lien begins to run for the 
year 1915 ; and, 

"WHEREAS, There is considerable doubt as to the proper construction 
of house bill No. 50 passed February 16, 1914, which was designated to 
amend sections 5584, 5590 and 5624-4 of the General Code, relating to the 
assessment of property for taxation, therefore, 

Be It Resolved, That the attorney general be requested to advise the 
senate in writing regarding the proper construction of said house bill No. 
SO aforesaid, as found in 104 Ohio Laws, page 253, and further advise 
the senate as to the date when the tax lien will accrue for the year 1915." 

The act to which said resolution refers, is found in the 104th Ohio Laws, 253, 
and the matter to be principally discussed is that part designated as 5584 of the 
General Code, which as amended, reads as follows: 

"Whenever any property is by any existing provision of law required 
to be listed or returned for taxation at any time between the second 
Monday of April and the third l\fonday of May, in any year, such property 
shall be listed or returned between the first Monday of April and the 
first Monday of June, annually; whenever any property is by any existing 
provision of law required to be valued as of the day preceding the second 
Monday of April, in any year, such property shall be valued as of the day 
preceding the first Monday of April, annually; and whenever the liability 
of any person or of any property to taxation is by any existing provision 
of law to be determined by reference to the day preceding the second 
Monday of April, said liability shall be determined by reference to the day 
preceding the first Monday of' April; provided, that the provisions of this 
section shall not apply in any case where property is by any existing pro­
vision of law required to be returned for taxation to, or to be valued by, 
the tax commission of Ohio ; nor in any case where the liability of any 
person or of any property to taxation is by any existing provision of law 
required to be originally determined by the tax commission." 

Section 5548 of the General Code was originally section 6 of the Warnes law 
(103 0. L., p. 788), which provided as follows: 
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"\Vhenever any property is by any existing provision of law required to 
be listed or returned for taxation at any time between the second ~Ionday 
of April and the third :\Ionday of :\lay in any year, such property shall 
be listed or returned between the first :\Ionday of February and the first 
:\ionday of June, annually; whenever any property is by any existing 
provision of law required to be valued as of the day preceding the second 
Monday of April, in any year, such property shall be valued as of the day 
preceding the first :\Ionday of February, annually; and whenever the 
liability of any person or of any property to taxation is by any existing 
provision of law to be determined by reference to the day preceding the 
second Monday of April, said liability shall be determined by reference 
to the day preceding the first Monday of February; provided, that the 
provisions of this section shall not apply in any case where property is by 
any existing provision of law required to be returned for taxation, or to be 
valued by, the tax commission of Ohio; nor in any case, where the liability 
of any person or of any property to taxation is by any existing provision 
of law required to be originally determined by the tax commission." 
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The doubt to which your resolution refers, exists and arises out of the fact 
that from and after the time of the enactment and taking effect of section 6 of 
the Warnes law, above quoted, there was no "existing provision of law requiring 
property to be listed or returned for taxation at any time between the second 
Monday of April and the third Monday of May," etc., i.e., section 6 of the Warnes 
law which was then in effect, had changed the listing time, etc., to the period 
between the date preceding the first Monday in February and the first Monday in 
June. Therefore, when house bill No. 50 was enacted ·(104 0. L., 253), it is claime.d 
by some that said section could have no application, because section 6 of the Warnes 
law had repealed all heretofore existing laws in conflict with said section 6, and 
apparently the only then existing law provided for listing the returning, etc., 
between Febmary and June. 

While this question is not without its difficulties, and the situation is one 
which should not exist, I believe that by applying the well-recognized principles 
of statutory construction the statute may be given effect. The primary rule of 
construction is to give effect to the legislative intent. In gathering this intent, we 
may look to the whole bill, as well as to the whole legislation to be amended. In 
the original Warnes law, there was a definite purpose to amend all laws so as to 
change the first day of the listing and assessing period from the day preceding 
the second Monday in· April to the day preceding the first Monday in February, 
so as to make all related laws conform thereto, e. g.: the amendment in the 
original Warnes law of 5590 (103 0. L., 790) and 5624-4 (103 0. L., 799) which 
are the same sections dealt with in house bill 50 referred to in your resolution. 
For reasons that are well known, the same legislature at a subsequent session, 
sought to change back to a date in April from the date in February fixed upon 
in the original enactment of the Warnes law. This was the sole change that the 
legislature sought to make in the law. Hence, it took section 6 (G. C. 5584), 
section 12 (G. C. 5590) and section 51 (G. C. 5624-4) of the Warnes law, and 
wherever the word February occurred, changed it to April. This is the only change 
in all of these sections, except that in section 5624-4 some of the language was re-. 
arranged. 

The section that is causing the general public most confusion, is section 5584, 
and in this section the change consisted in substituting in three instances, the 
word "February'' for the word "April." 

While the method pursued in both the original Warnes law and in house bill 
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50 was careless, the intent of the legislature in both instances as gained from the 
legislation itself, is obvious. 

In the case of McKibbon v. Lester, 9 0. S., 628, the supreme court of Ohio laid 
down the following doctrine : 

"Where one or more sections of a statute are amended by a new 
act, and the amendatory act contains the entire section or sections amended, 
and repeals the section or sections so amended, the section or sections 
as amended must be construed as though introduced into the place of the 
repealed section or sections in the original act, and, therefore, in view 
of the provisions of the original act, as it stands after the amendatory 
sections are so introduced." 

This doctrine was followed and approved by the supreme court in the c;ases 
of State ex rei. v. Cincinnati, 52 0. S., 410, and State ex rei. v. Spiegel, decided 
September 17, 1914. 

Under this doctrine said house bill 50 is to be read now (and as to operations 
subsequent to the amendment) as if it was the original language contained in the 
original act. 

Therefore, the words 1'any existing provisions of law" occurring in section 
5584 as amended in said house bill 50 (G. C., 5584) have reference to any provision 
of law existing at the time of the enactment of section 6 of the Warnes law (103 
0. L., 788). , . 

This same doctrine applies to all of said house bill 50. 
Answering your second question as to the date when the tax lien will ~egin 

to accrue, section 5671, G. C., provides: 

"A lien of the state for taxes levied for all purposes, in each year, 
shall attach to all real property subject to such. taxes on the day pre­
ceding the second Monday of ·April, annually, and continue until such 
taxes, with any penalties accruing thereon, are paid. All personal property 
subject to taxation shall lie liable to be seized and sold for taxes. The 
personal property of a deceased person shall be liable, in the hands of an 
executor or administrator, for any tax due on it from the testator or 
intestate." 

This is the only statute that I have been able to find which fixes the time for 
the attaching of a lien for taxes. 

Confusion was introduced here by the third clause of section 6 of the Warnes 
law (G. C. 5584), the language of which remains the same in 104 0. L., 253 
amendment. Said third clause of section 5584 provides : 

"Whenever the liability of any person or of any property to taxation 
is by any existing provision of law to he rletermined by reference to the 
day preceding the second Monday oi :\!•ril, said liability shall be determined 
by reference to the day preceding lilt' •irst Monday of April." 

It will be· observed that in the lang•1~gc just quoted the word "lien" is not 
used, but the word "liability" is used. ''L:· " and "liability" are not synonomous 
terms. 

Generally speaking, all property r<'al . '· • personal is liable for taxation, but 
a lien attaches only to real property that j, · ,,:,iect (liable) to taxes. 

While the term "lien" may include tht •, '' n "liability," the term "liability'' by 
no means necessarily includes the term ''liP~l.' 
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Two canons of ~tatutory construction should be kept in mind. (a) That a 
general statute-that is, a statute dealing with matters generally-is modified by 
one that deals with a particular matter. (b) In order for a later statute to repeal 
or modify an earlier, the two must be irreconcilable, otherwise both shall stand. 

Applying the first canon, the third clause of 5584 above referred to, provides 
the general rule for "liability" "of any person or of any property," and does not 
distinguish between property or between property or persons. On the other hand, 
section 5671 clearly distinguishes between a lien upon real property and the 
liability of personal property, subject to taxation, to be seized and sold. 

Applying the second canon, section 6584 as amended in house bill 50, and section 
5671 of the General Code, are reconcilable. 

While it is desirable that the date of the attaching of the lien to real 
property and the liability of all property for taxation should be the same, there 
is no absolute necessity for it. 

I hold, therefore, that the date when the tax lien on real property will accrue 
for the year 1915, will be on the day preceding the second ~ionday in April, under 
the provisions of section 5671, G. C. 

I would suggest that a bill be introduced clarifying this situation so that the 
ordinary citizen will not have to employ a lawyer to find out the time when he 
must make his return for taxation or the date of the state's lien for taxation 
attaching to his real estate. 

72. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

LEGAL RESIDE~CE- PERSOXAL PROPERTY TAXATION -DETER­
MINED BY PLACE LAST ACQUIRED AS LEGAL DOMICILE. 

One who owns a farm which is rented on shares, and at which the owuer has 
never resided cauuot claim reside11ce there for purposes of personal property 
taxatio11; a11d if at the time he has no other actual place of abode his legal residence 
is detennined by the place at which he had last acquired a legal domicile. 

CoLUMBL'S, OHio, February 8, 1915. 

The Tax Commissiou of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letters of February 1st, and 

February 2nd, respectively, stating facts and requesting my opinion thereon as 
follows: 

"One 'B' prior to the year 1895, owned a residence in the village 
of London, ~fadison county, where he resided with his wife. In the year 
mentioned the couple was divorced. 'B' at this time bought a farm in 
~fonroe township, ~ladison county, which he owned until the year 1899. 
Between the year; 1896 and 1899 'B' listed his intangible personal property in 
~lonroe township and voted therein. 

"After selling the farm in ~[onroe township, 'B' bought another farm 
in Summerford township, which he held until 1902, and he listed his intangible 
property and voted in that township during that period of time. 

"In 1902, upon selling the farm in Summerford township, 'B' purchased 
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a farm in Faifield township, Madison county, which he still owns. In 
each year beginning with 1902 and ending with 1913, 'B' has listed his 
intangible personal property and voted in Fairfield township. 

"Since his separation from his wife, 'B' has had no fixed place ·of 
abode. He has spent most of his time in the village of London, where 
he has been in the habit of renting a room in a hotel for different periods 
of time. There is a statement to the effect that he has been given at one 
time or another, a special rate at this hotel as a regular boarder. Much 
of 'B's' time has also been spent in other places, as at Cincinnati and in the 
village of Lilly Chapel, Fairfield township, in which places 'B' stops at a 
hotel. He qever, however, has stayed over night at any of the farms which 
he has owned, and there are no accomodations for him at the farm which 
he now owns and has always rented on shares. 

"'B' submits an affidavit stating some of the facts above referred to 
and containing a number of legal conclusions, which I quote literally as 
follows: 

"He is a single man, having no wife or children; that all the real 
estate he owns is a farm of about 226 acres in Fairfield township, Madison 
county, Ohio, on which there is a farm house and improvements, which is 
the home of the affiant, which land he has farmed on the shares * * * 
the man farming the land lives with his family in the said farm house, 
which is also the residence and home of the man so farming his land. 

* * * * * * * 
"His right to vote and exercise his right of franchise in said Fairfield 

township has never been questioned or disputed by any election officers; 
that for about twelve years last past, he has listed with the assessor 
of Fairfield township all of his property consisting of over $20,000.00 in 
personal property besides his real estate * * *. 

"The affiant does not reside in the corporation of London, but often 
takes his meals and puts up at a hotel in London corporation, but has no 
regular room or rooms there and pays only by the day for such time as 
at said hotel, never exp~cting or intending to make his home or residence 
there. He also often puts up at a hotel ·in Cincinnati the same way 
* * * and at various other places, and on the first day of February, 
1914, was boarding and rooming in Hamilton county, Ohio, * * * 
always intending to have his residence and his home on his said farm 

* * * 
"Should 'B's' personal property be listed in the village of London or 

in Fairfield township, Madison county?" 

Before stating my conclusions of law, I wish to say that I shall not attempt to 
determine what the actual facts of the case presented· by you are. There is really 
no confiict between the facts set forth in the affidavit and those submitted by you 
and acquired from other sources, save in the legal conclusions and statements of 
intention which are found in the affidavit. The legal conclusions must, of course, 
be ignored, and the statements of intention will on the other facts submitted, if 
true, prove, 1 think, to be immaterial. 

These facts and the question submitted thereon invite consideration of section 
5371, G. C., which provides in part as follow: 

"* * * :\1erchants' and manufacturers' stock, and personal property 
upon farms shall be listed in the township, city or village in which it is 
situated. All other personal property, moneys, credits and investments, 
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except as otherwise specially provided, shall be listed in the township, 
city, or village in which the person to be charged with taxes thereon 
resides at the time of the listi11g thereof, if such person resides within 
the county where the property is listed, and if not, then in the township, 
city or village where the property is when listed." 
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I find that a question somewhat similar to that presented by you was con­
sidered in the administration of former Attorney General Denman, in an opinion, 
to which I refer generally is found at page 808 of the annual report of the attorney 
general for the year beginning January I, 1910, and ending January 1, 1911. In 
the course of that opinion, the writer states a proposition with which I agree, and 
which may be stated here without repeating in full the reasoning and authorities 
upon which it is based, as follows: 

"The word 'resides' as found in 5371, G. C., denotes legal domicile and 
not actual place of abode." 

This principle raises the question as to what is necessary in order to establish 
a legal domicile. A few elementary principles will suffice to answer this question. 
Except as to married women, there are two kinds of domiciles, viz.: domicile of 
origin and domicile of choice. A domicile of origin is that which every infant has 
upon attaining majority, being the domicile of the parents at that time. A domicile 
of choice is that which an individual has elected and chosen for himself to dis­
place the domicile (whether of origin or choice) previously obtaining. 

It is obvious that in answering this question the principles surrounding the 
acquisition of a domicile of choice must be applied. 

On this point, the authorities (of which unfortunately there are none in Ohio) 
are unanimous to the effect that residence and intent must concur in order that a 
domicile of choice may be established, or in legal phraseology the factum and 
animus are both elements of the choice which is effective to change a domicile. 
Therefore, residence at the place ·in question must be shown to have existed in 
order that a party's domicile may be deemed to have been established there. The 
character of such residence is wholly immaterial. It is not necessary that a 
dwelling house be owned or leased at the place of choice in order to accomplish 
the required result; nor is any specified length of time required, but any residence 
at the place for an appreciable interval of time coupled with the· intent to make 
that place a home, i. e., to remain there for an indefinite time, even though not 
permanently, is sufficient to establish a domicile of· choice. 

There are other collateral principles which might be stated, but the foregoing 
are sufficient on the facts stated by you to enable me to return an answer to your 
question. 

If it is true that the party inquired about by you never stays at his farm, and 
never has remained there for any period of time, then he has failed to acquire 
a legal domicile at that place, notwithstanding his expressed intention to make 
that place his home. 

It is clear that during his married life, his domicile was in London. Since 
his divorce, it is not clear that he has any fixed place of abode; but if the facts 
reported to you are substantiated as you state them, he has never committed any 
act which would suffice to change the domicile which became fixed during his married 
life. 

I am clearly of the opinion that the mere fact th.at "B" has purchased farms in 
different townships, but has not owned more than one farm at any one time 
is not sufficient to make such farm his domicile of choice, even though such 
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purpose is coupled with an intention on his part to constitute such farm his 
home. In order to make that intention effective as a change of domicile he must 
have resided on one or another of these farms for some appreciable length of 
time with the intention of staying there indefinitely-that is without entertaining 
the intention of returning to the place of his original domicile. 

The fact that "B" has paid taxes for years in different taxing districts under an 
erroneous interpretation of the law, does not alter the case for the purpose of the 
future; nor does the fact that the election officers of the several townships may 
have permifted him to vote therein become material, whether he simply voted un­
challenged or not. 

For all the foregoing reasons, I am of the opinion that if the facts, as I have 
stated them, are substantiated, "B" should list his personal property in the village 
of London. 

I think I have said enough, however, to indicate that if it should appear that 
"B" had actually resided for an appreciable length of time upon the farm in 
Fairfield township with the intention of making that place his home, the contrary 
result would follow, and his personal property should be listed in the township; 
but if "B" should show that he at some time resided on the farm, and should profess 
to have done so with the intention of making it his home, then his profession of 
intention would, I think, have to be weighed in the balance, so to speak, with his 
habits of life as described by you, in order to determine whether or not a domicile 
of choice had been established in the township; and even if it should appear that 
a domicile of choice had been established in a township it might still be made to 
appear that there had been a more recent establishment of domicile in the village. · 

ln short, 1 cannot express any opinion in the premises except upon the facts 
as you submit them; and upon those facts and those only I advise that "B" should 
list his personal property in the village of London. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey General. 

73. 

STATE FUNDS-BOARD OF DEPOSIT MAY LOAN MONEY TO BANKS 
BIDDING ONLY AT REGULAR BIDDING PERIODS. 

Under the state depository law, the state board of deposit may not lend money 
to bmtks organi::ed and biddi11g therefor between regular biddittg periods. 

CoLUMBUS, 0Hro, February 9, 1915. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of February 5, 1915, containing the following 

inquiry, and asking for my opinion thereon : 

"Has the board of deposit the right to loan money to banks under 
provision of section 8 of the state depository act, section 328 of the General 
Code, which banks have been organized since the last regular bidding 
period?" 

Section 328 of the General Code provides as follows: 
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"All awards for the deposit of state funds shall be made upon com­
petitive bidding; bids shall be recei\·ed by the treasurer of state every two 
years, beginning between one o'clock p. m. on the first :O.Ionday in :O.Iarch 
and closing at one o'clock p. m. on the third :O.Ionday in :O.larch, 1911, 
and every two years thereafter." 

Section 323 of the General Code provides that: 

"It shall be the duty of the said board to IT!eet on the first :Monday 
in April, 1911, and every two years thereafter, or as often as is necessary 
at the call of the chairman, after this bill becomes operative, and designate 
such national banks within this state and banks and trust companies 
doing business within this state, and incorporated under the laws thereof 
as the board deems eligible to be made state depositories." 

125 

The state board of deposit consists of the treasurer of state, who is chairman, 
the superintendent of banks, and the attorney general. 

Section 330 of the General Code provides that: 

"After bids have been opened the treasurer of state shall on or before 
the first ~londay in April of each bidding period award the state funds 
to the highest bidder. The treasurer of state shall deposit the state 
funds in such banks and trust companies after such applications have 
been approved by the board of deposit. Should additional state funds 
become available at any time during the two years or until the next 
bidding period, it shall be awarded to the highest bidders, first to the 
hanks and trust companies from which deposits have been withdrawn to 
meet obligations of tne state, second to those who failed to receive the 
~ull amount of their original award, and then the next highest bidders." 

From these sections it appears that the bids shall be received by the treasurer 
of state between one o'clock p. m. on the first Monday in March and one o'clock 
p. m. on the third Monday in ::VIarch, 1911, and every two years thereafter; and 
that said board shall meet on the first Monday in April, 1911, and every two years 
thereafter, or as often as necessary at the call of the chairman and designate such 
banks (bidding banks) as it deems eligible to be made depositories, and from 
these bidding and approved banks the treasurer of state shall on or before the 
first :O.Ionday in April of each bidding period award the state funds to the 
highest bidders. 

In said section 330 of the General Code the provision is found that: 

"Should additional state funds become available at any time during the 
two years, or until the next bidding period. it shall be awarded to the 
highest bidders, first to the banks and trust companies from which de­
posits have been withdrawn to meet obligations of the state, second to 
those who failed to receive the full amount of their original award, 
and then the next highest bidders." 

This can only mean that the deposit should be limited to the list of bidding 
banks which has been approved by the board of deposits, and by the provisions 
of section 328 the receiving of bids by the treasurer of state is restricted to the 
periods therein prescribed-in every two years. 
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It therefore follows that banks which have organized subsequent to the bidding 
period prescribed in said section 328 must wait until the next bidding period 
therein designated in which to file with the treasurer of state its bids for state 
money. 

74. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

FARM PRODUCTS MUST BE SOLD FOR CASH BY T:fiE OHIO STATE 
UNIVERSlTY AND AGRICULTUH.AL EXPERIMENT STATION. 

Farm products sold by the Ohio State University and the agricultural experi­
ment station must be sold for cash. 

CoLUMBUS, 0Hro, February 9, 1915. 

HaN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under elate of January 9th, which letter was received by this de­

partment on January 19th, you request my oQinion in the following matter: 

"Please let me have your opini'on on the following proposition at your 
earliest convenien~: 

"Do sections 20, 259 and 268, G. C., contemplate the certification of 
claims against individuals for farm products sold by the Ohio State · 
University, the agricultural experiment station and kindred institutions, 
or should the officers charged with the disposition of such products be re­
quired by the governing boards to sell for cash or be personally responsible 
for the same? 

"If the auditor of state and attorney general should be required to 
handle these claims, their records will be encumbered with thousands of 
accounts ranging from ten cents up for butter, eggs, milk, potatoes, corn 
and similar products." 

Section 20, G. C., to which you refer, roads as follows: 

"When an office or agent of the state comes into possession of a claim 
due and payable to the state, he shall demand payment thereof, and on 
payment have the amount duly certified into the state treasury. If he 
fails to collect such claim within sixty days after it comes into his. 
possession, he shall certify it to the auditor of state, specifying the trans­
action out of which it arose, the amount due, the date of maturity, and 
the time when pay!llent was demanded." -
There is no doubt that the agricultural experiment station. being under the 

control of a clirc:tor appointed by the agricultural commission of Ohio makes 
the said director "an agent of the state." The Ohio State University is not a 
corporation ;.nd i·.; officers in charge would, therefore, be agents of the state 
under section 2T G. C. 

~ eil vs. Ro~ r1 of Trustees, 31 0. S., 15. 
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However, there is no direct statutory authority for permitting the Ohio State 
University or the agricultural experiment station to sell farm products. Since not 
to do so would be an economical waste, the authority may be implied. 

Unless direct authority of statute authorizes selling of state property on time, 
such property should be sold for cash. Therefore, said farm products should be 
sold for cash. 

75. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

BANK STOCKHOLDERS-DOUBLE LIABILITY. 

Stockholders of ba11ks organi::;ed and doing busi~tess prior to January 1, 1913, 
are subject to double liability for debts of the bank incurred prior to November 
3, 1903, and subsequent to'January 1, 1913. 

CoLUMBUS, OHIO, February 9, 1915. 

HoN. HARRY T. HALL, Superi11tendent of Banks, Columbus, Ohio; 
DEAR Sm :-1 have your letter of February 6, 1915, requesting my opinion, 

as_ follows: 

"Will you kindly advise this department as to whether or not the 
stock of banks organized and doing business prior to Jan.uary 1, 1913, 
is subject to double liability?" 

To properly answer your question it is necessary to follow the history of 
article XIII, section 3 of the constitution of Ohio, adopterl in 1851. 

Original section 3 of article XIII was as follows: 

"(Dues From Corporations, How Secured) Dues from corporations 
shall be secured, by such individual liability of the stockholders, and other 
means, as may be prescribed by law; but, in all cases, each stockholder 
shall be liable, over and above the stock by him or her owned, and any 
amount unpaid thereon, to a further sum, at least equal in amount to such 
stock." 

This same section, as amended November 3, 1903, was as follows: 

"(Dues From Corporations; How Secured) Dues from private cor­
porations shall be secured by such means as may be prescribed by law. 
but in no case shall any stockholder be individually liable otherwise than 
for the unpaid stock owned by him or her." 

This ~ection was again amended September 3, 1912, so that it now reads: 

"Dues from private corporations shall he secured by such means 
as may be prescribed by law, but in no case shall any stockholder be in­
dividually liable otherwise than for the unpaid stock owned by him or her; 
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except that stockholders of corporations authorized to receive money on 
deposit shall be held individually responsible, equally and ratably, and 
not one for another, for all contracts, debts, and engagements of such cor­
porations, to the extent of the amount of their stock therein at the par 
value thereof, in addition to the amount invested in such shares. No 
corporation not organized under the laws of this state, or of the United 
States, or person, partnership, or association shall use the word 'bank,' 
'banker' or 'banking,' or words of similar meaning in any foreign language, 
as a designation or name under which business may be conducted in this 
state unless such corporation, person, partnership or association shall 
submit to inspection, examination and regulation as may hereafter be 
provided by the laws of this state." 

The question you submit was considered and answered by the court of common 
pleas of Greene county, Ohio (Honorable Charles H. Kyle, judge), upon de­
murrer to the petition in the case of State ex rei. Emery Lattanner, etc., vs. Osborn 
Bank, et a!. This opinion was handed down on December 30, 1914, but so far as 
I am able to ascertain has not yet been reported. The opinion is quite lengthy, and 
involves the determination of a number of other questions not pertinent here; 
therefore, without quoting it at length, it is sufficient to state that I am in accord 
with the reasoning and conclusion of the court relative to the question submitted 
by you, and I am therefore of the opinion that, article XIII, section 3, as amended 
September 3, 1912, was self-executing, going into effect January 1, 1913, without 
the necessity of legislative action to make it operative, and that the stockholders 
of banks organized and doing business prior to January 1, 1913, are subject to 
double liability, or in the language of the constitution (article XIII, section 3) 
they "shall be held individually responsible, equally and ratably, and not one for 
another, for all contracts, debts and engagements of such corporation, to the extent 
of the amount of their stock therein at the par value thereof, in addition to the· 
amount invested in such shares." 

The court further stated in the opinion above referred to, that the "double 
liability" clause inserted in article XIII, section 3 as now amended extends only 
to debts, etc., which were incurred prior to X ovember 3, 1903, and to debts incurred 
after January. 1, 1913, and does not extend to debts incurred between November 
3, 1903, and January 1, 1913, because during that period article XIII, section 3, 
as first amended did not require or permit the imposition or assessment of such 
double liability. 

In answering the question submitted by you, however, it is unnecessary to adopt 
the holding of the court to the effect that the double liability of bank stockholders 
does not extend to nor include debts of such bank incurred between November 3, 
1903, and January 1, 1913, and as the case mentioned is still in court and that 
particular question will later again be brought directly to the court's attention, 
I prefer to withhold my opinion until that point is directly raised. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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76. 

WHOLESALE SALOON LICEXSES DO NOT COME WITHIN THE PRO­
VISIONS OF THE LAW PROHIBITING THE ISSUANCE OF SALOON 
LICENSES WITHIN CERTAIN DISTANCE OF SCHOOL BUILDINGS. 

The provisions of the last paragraph of section 1261-33, G. C., section 19 of the 
liquor license law, 103 0. L., 216, prohibiting the issuance of saloon licenses after Aug. 
1, 1915, to places withi1t certain distance of school buildings· and premises, apply 
only to places lawfully operating under saloon license as defined in section 22 of 
the license law, G. C., 1261-37. 

CoLUMBUS, OHIO, February 10, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I have yours enclosing copy of letters from Mr. Chas. F. Pryor, 

in which you ask for an opinion as to the construction of that part of section 19 
of amended senate bill 203, as enacted April 18, 1913, 103 0. L., 216, which is as 
follows: 

"No license shall be granted after August 1, 1915, to operate a saloon 
within three hundred feet of any permanent, public or parochial school 
building, measuring the distance in a straight line following the street from 
the nearest point of the premises on which such school building is located, 
nor two hundred feet in a straight line following this street from the 
nearest point of the premises. This provision shall not apply to a bona 
fide reputable hotel or club; or to a saloon located within three hundred 
feet of a school house in the central or a main business section of the 
city." 

Article 15, section 9 of the constitution of the state, as amended September, 
1912, providing for the licensing of the sale of intoxicating liquors in this state, 
defines the word "saloon" as follows: 

"The word 'saloon' as used in this section, is defined to be a place 
where intoxicating liquors are sold, or kept for sale, as a beverage in 
quantities of less than one gallon." 

Section 22 of the liquor license law, as enacted pursuant to the constitutional 
amendment, providing for the licensing of the sale of intoxicating liquors in this 
state, is as follows : 

"Licenses shall be either wholesale licenses or saloon licenses. Under a 
wholesale license, intoxicating liquors may not be sold in smaller quantities 
than two gallons at one time of the same kind of liquor, and not to be con­
sumed upon the premises. Under a saloon license, intoxicating liquors may 
be sold in any quantity and consumed on or off the premises." 

Coming now to construe the provision of section 19 of the liquor law," providing 
that "no licenses shall be ·granted after August 1, 1915, to operate a saloon," etc., 
in the light of the definition of the word "saloon" as found in the constitution, 
and "saloon license" as found in section 22 of the liquor license law, it is conclusive, 
to my mind, that the provisions of that part of section 19 of the liquor license 
law referred to by you, apply only to the operation of a place where intoxicating 

G-A. G. 
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liquors may be sold in any quantity, and consumed on or off the premises, and 
do not apply to places where intoxicating liquors are sold only within the pro­
visions of section 22, as defining a wholesale license. 

I am, therefore, of the opinion that after August 1, 1915, a saloon license may 
not be granted for the operation of a place where intoxicating liquors may be sold 
in any quantity, and consumed on or off the premises, within three hundred 
feet of any permanent, public or parochial school building, or within two hundred 
feet of the nearest point of the premises on which such building is located, measur­
ing these distances as provided in section 19, as above quoted. This provision,. 
however, in my opinion, is not applicable for reasons that are obvious, to the grant­
ing of a wholesale license for a place within these limits. 

77. 

Yours very truly, 
Enw ARD C. TuRNER, 

Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTION-A MEMBER AP­
POINTED AND QUALIFIED IS ENTITLED TO PAY FROM THE 
DATE HE ASSUMES OFFICE. 

A person theretofore duly appointed and qualified as a member of the county 
board of deputy state supervisors of elections and who -on the first Monday of 
August, 1914, assumed and thereafter performed the duties of such office is entitled 
to compensation therefor from and after said first Monday of August, notwith-' 
standing that the board did not organize as provided by section 4811, et seq., G. C.; 
until after said first Monday of August. 

CoLUMBUS, Oaro, February 10, 1915. 

HoN. C. A. WILMOT, Prosecuting Attorney, Chardon, Ohio. · 
DEAR SIR :-I acknowledge receipt of your communication of F:ebruary 1, 1915. 
While your communications are somewhat indefinite, I gather from them and 

our conversation relating to the same subject-matter, the following facts upon 
which you request an opinion, and to which the same is confined. 

"F. was appointed and commissioned deputy state supervisor of elections 
for Geauga county, for a term of two years, prior to and began his term 
of service as such on the first Monday of August, 1912. -Prior to the 
first Monday in August, 1914, W. was duly appointed and qualified as the · 
successor of F. Subsequent to the first Monday in August, 1914, and until 
about August 13, 1914, both F. and W. attended all the meetings of the 
board and assumed to discharge the duties of a member of such board, 
together with the three other members. No attempt was made by the 
deputy state supervisor of elections to organize after the appointment of 
Vv. until about August 13, 1914. Both F. and W. now claim compensation 
for services for the time between the first Monday in August, 1914, and 
August 13, 1914, that being the date upon which organization was effected." 

That part of section 4804, G. C., under which appointments of deputy state 
supervisors of elections for Geauga county, whose terms of office began on the first 
Monday of August, 1912, were authorized to be made, is as follows: 
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"On or before the first ::\Ionday in August of each year, the state 
supervisor of elections shall appoint for each such county two members of 
the board of deputy state supervisors of elections, who shall each serve 
for a term of two years from such first ::\Ionday in August. * * *" 
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That part of the above section as amended in 103 0. L., 215, which is ap­
plicable to the question submitted, reads as follows: 

"And on or before the first ::\Ionday in August, 1914, such state super­
visor of elections shall appoint for each such county, two members of the 
board of deputy state supervisors of elections who shall each serve until 
the first day of :\Iay in the year 1917, and whose successors shall then be 
appointed and serve for a term of two years from and after such date. 
One member so appointed shall be from the political party which cast the 
highest number of votes at the last tlreceding November election for 
governor, and the other member shall be appointed from the political party 
which cast the next highest number of votes for such officer at such 
election." 

Section 4809, G. C., is as follows : 

"Before entering upon his duties, each deputy state supervisor of 
elections shall appea~ before a person authorized to administer oaths, 
and take and subscribe to the following oath, which shall be filed with 
the clerk of the court of common pleas in the county where such deputy 
resides: 
State of Ohio _____________________ County, SS. 

"I do solemnly swear that l will support the constitution of the United 
States and of the State of Ohio, and perform the duties of deputy state 
supervisor of elections to the best of my ability. 

Signed -----------------------------­
"Sworn to an'! subscribed before me this ------------- day of --------· 

in the year ------------· 

(Title of officer.)" 

Bearing in mind the fact stated by you, that \V. was duly appointed and 
qualified prior to the first Monday in August, 1914, it follows that section 8, G. C., 
providing that persons holding an office of public trust will continue therein until 
their successors are elected or appointed, and qualified, does not apply, so that 
F. would not be authorized under the provisions of that section to continue in 
office, after the expiration of the term for which he was appointed and com­
missioned. 

It may here be observed also that the organization of the board, as provided 
by section 4811, G. C., is not essential to the qualifications of persons appointed 
as members of such board, and that the only qualification required by such appointees 
is that prescribed by section 4809. I am of the opinion that W. having been thereJ 
tofore duly appointed and qualified as deputy state supervisor of elections, was on 
and after the first :\1onday of August, 1914, duly authorized to exercise the powers 
and functions of such officer and therefore· entitled to compensation therefor a~ 
provided by law, notwithstanding the postponement of the organization of the 
board until August 13th. 

It will be observed that the board of deputy state supervisors of elections 
consists of four members, and that a vote of three such members is necessary to 
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perfect an organization. It theretore follows that whatever may have been the 
disposition of W. toward such organization, it could not of itself affect a con­
tinuance of the power and authority "of F. as. such officer, the duty of organizing 
the board as imposed by section 4811, G. C., being thereby required to be per­
formed after F. ceased to be a member of such board. W. could not of himself 
have effected an organization, nor on the contrary could he of himself have 
prevented the other members of the board from effecting an organization as pre­
scribed by law. 

I am further of the opinion, from the facts above stated, that all the right 
and authority of F. to exercise the powers and discharge the duties of a membet 
of the board of deputy state supervisors of elections wholly ceased upon the first 
Monday of August, 1914, and that he is therefore not entitled to compensation for 
services attempted by him thereafter to be rendered in that capacity. 

78. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

COLLATERAL INHERITANCE TAX ORIGINATES WHERE SAID REAL 
ESTATE IS LOCATED. 

Under the collateral inheritmrce ta:r, section 5331, "said ta:r originates" as to 
the right to succeed to real estate iu the city, village or township in which said 
real estate is located. 

CoLUMBus, OHio, February 11, 1915. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohi{) 
DEAR SIR :-1 have yours of February 4, 1915, requesting my written opinion 

on the proposition therein propounded, to wit : 

"l desire to have your official opinion as to the construction of a 
portion of section 5331 of the General Code of Ohio, (103 0. L., 463) 
with reference to the distribution of the collateral inheritance tax, and that 
particular part of said section which I desire to have· construed is that 
part which reads as follows: 

"'Fifty per cent. of such tax shall go to the city, village or township 
in which said ta:r origi11ates.' 

"The question has arisen with reference to ~ 'le distribution of the 
collateral inheritance tax collected under the will of Sidner J. Ward, de­
ceased, and the facts are as ·follows : 

"Sidner J. Ward, who was a resident of the 'illage of Ashville, within 
Harrison township, Pickaway county, Ohio, diet! intestate and willed 
land located in \Valnut township, Pickaway county, Ohio, to a niece who 
resides in Columbus, Ohio; said devise was appraised by the appraisers 
appointed by the probate court and a collateral inheritance tax of $150 
has been paid into the county treasury of this county by the devisee. 

"Under the above statement of facts in what village or township 
did said tax originate?" 

Section_ 5631, G. C., 103 0. L., 463, provides in part as follows: 
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"All property within the jurisdiction o"f this state and any interest 
therein * * * which passes by will or by the intestate laws of this state 
·~ * * to a person in trust or otherwise, other than for the use of the 
father, mother, husband, wife, lineal descendant * * * shall be liable 
to a tax of five per cent. of its value above the sum of five hundred dollars. 
Fifty per cent. of such tax shall be for the use of the state; and fifty per 
cent. of such tax shall go to the city, village or township in which said tax 
originates." 
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In enacting that part of the above statute which provides for the distribution of 
the tax, the legislature simply followed the language of the constitutional amend­
ment (article XII, section 9). 

I find myself unable to get at a practicable interpretation of the words "in 
which said tax originates," except by a process of elimination. This process is 
justified under the doctrine that if a statute can fairly be given any interpretation 
that workably carries out the intention of the legislature, it is the duty of a 
court to do so. This duty is even greater when the statute is simply· attempting 
to carry oul the provisions of the constitution, which constitutional provision must 
be construed with the statute. 

Notwithstanding the wording of the statute the tax is not one on property, but 
on the right to inherit or to succeed to the property of a decedent. 

I find that the same difficulty confronted my predecessor, :;'vfr. Hogan, and 
he too had to reach a conclusion in the same manner in an opinion under date 
of March 19, 1914, to Honorable Arthur Van Epp, prosecuting attorney of Medina 
county. I approve that opinion and hand you a copy of same herewith. 

Answering your question, I hold that as the right to succeed to the real estate 
referred to in your letter the tax originated in Walnut township, Pickaway county, 
which township is entitled to fifty per cent. of said tax. 

79. 

Respectfully, 
Enw ARD C. TuRNF.R, 

Attorney General. 

BOARD OF EDUCATTO;\' MUST ADVERTISE THE SALE OF BONDS­
RESOLUTIO~ CHANGING RATE OF INTEREST REQUIRES BONDS 
TO BE AGAT;\' TENDERED TO BOARDS, AUTHORIZED TO RECEIVE 
THE;\i BEFORE ADVERTISING THE SALE OF THE BONDS. 

It is necessar}' to advertise the sale of bonds by a board of education under 
section 7626, G. C., and a board of educatiou is not authorized to dispense with 
competitive bidding in the sale of the same. 

A board of education which has advertised the sale of bonds bearing a certain 
rate of interest, and has received no bids for the same, and which then preceeds 
by resolution to raise the rate of i11terest 011 said bo11ds, must again offer said 
bonds to the board of commissiol!ers of the si11king fund of the school district, if 
such there be, and the11 to the i11dustrial commission of Ohio, prior to again ad­
vertising the same for sale. 

Cou;li!BL'S, OHIO, February 11, 1915. · 

HoN. FRANK \V. :\fiLLER, Superiutende11t of Public bzstructio11, Columbus, Ohio. 
DKAR SIR :-Under date of January 26, 1915, I have from the office of Hon. 

Jno. V. Campbell, prosecuting attorney of Hamilton county, an inquiry in reference 
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to certain school matters, the letter from ::\Ir. Campbell's office having been written 
by Ron. Chas. A. Groom, assistant prosecuting attorney. In order to make your 
files complete as to the opinions of this department upon school matters, I am 
directing to you my answer to the inquiries contained in Mr. Groom's letter, 
which reads as follows: 

"The board of education of Finneytown special school district No. 10 
of Springfield township, Hamilton county, Ohio, passed a resolution to 
issue twelve thousand dollars of bonds for the erection of a new school 
building and furnishing of same under sections 7625, 7626 and 7627 of the 
General Code, submitted the matter to an election which resulted favor­
ably and thereafter by proper proceedings, provided for bonds with interest 
at 4~%, offered same to the industrial commission, which declined to 
purchase them, and then advertised the bonds for sale as required by law, 
but received no bids for same. They now have an opportunity to dispose 
of the bonds at private sale, provided they raise the interest to 5%, and 
request an opinion as to whether they can legally dispose of the bonds at 
private sale, without offering to the industrial commission or advertisement. 

"I have no doubt on the proposition that they are required to offer the 
bonds at the higher rate of interest to the sinking fund trustees and to the 
industrial commission before the same may be otherwise disposed of. 

"The last part of section 7626, General Code, provides that the issue 
and sale of bonds by a school district shall be provided for by resolution 
fixing the amount of each bond, the length of time they shall run, the 
rate of interest they shall bear and the time of sale 'which may be by com­
petitive bidding at the discretion of the board.' This section was enacted 
April 25, 1904. 

"Section 2294, General Code, provides that all bonds issued by boards 
of county commissioners, boards of education, etc., shall be sold to the 
highest bidder after being advertised as therein provided._ Section 2295, 
General Code, provides that if bids are rejected, the bonds shall again be 
advertised. These sections were enacted l\Jarch 22, 1883. 

"Attorney General Denman, in January, 1909, annual report of attorney 
general 1909-1910, page 517, rendered an opinion that apparently section 
2294 was superseded and supplanted as to the matter of competitive bidding 
by section 7626, General Code, but that the provision for advertisement was 
not superseded. 

"I enclose herewith what is given me as a copy of an opinion of 
Judge Kyle of the Greene county common pleas court apparently holding 
that neither advertisement or competitive bidding is necessary in the 
sale qf school bonds. 

"As I understand, the department of inspection and supervision, follows 
Denman's opinion which is apparently contrary to the recent common pleas 
opinion of Judge Kyle and it is desirable that the question be finally 
settled and a uniform ruling on the matter be had. Will you kindly advise 
me whether it is necessary to advertise the sale of school bonds issued 
under sections 7625 to 7627, General Code, and whether the same may be 
sold without competitive bidding." · 

The problem presented by this inquiry is that of reconciling, if possible, the 
provisions of sections 7626 and 2294 of the General Code, and of sustaining, if 
possible, all the provisions of both sections. 

Let it be noted, in the first instance, that under the provisions of section 7626, 
the issue and sale of bonds under this and the related sections shall be provided 
for by a resolution fixing, among other things, "the time of sale." 
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In passing upon the question presented, this fact is most significant, and must 
be taken to mean, under any view of the law, that the board of education must 
sell the bonds at a certain definite time, which time must be fixed in the resolution. 
In other words, the board of education cannot either omit from the resolution 
all reference to the time of sale, or fix a continuing period of time during which the 
board shall make the sale. 

It must also be observed that despite the conclusion reached by Judge Kyle, 
there is no language in section 7626 which refers to the subject of advertisement. 
It is equally true that there is nothing in section 7626 from which there could 
reasonably be drawn the inference that the legislature intended in enacting that 
section, to dispense with the requirement of an advertisement of the sale provided 
for by section 2294. It would therefore seem quite clear that bonds sold under 
the provisions of section 7626 and related sections, must be advertised in accordance 
with the provisions of section 2294. 

Keeping in mind the fact that the time of sale of the bonds in question must 
be fixed by the board of education in its resolution, and the further fact that the 
bond sale must be advertised by the board of education under the provisions of 
section 2294, and that the advertisement must state, among other things, "the day, 
hour and place in the county" where the bonds are to be sold, it next becomes neces­
sary to determine the effect of the expression "which may be by competitive bidding 
at the discretion of the board," which expression constitutes the concluding phrase 
of section 7626. 

To hold that a board of education is to be permitted to make a private 
sale of its bonds without reference to whether or not the purchaser is the high 
bidder therefor, would do violence to the provision requiring the board to fix the 
time of the sale in its resolution, and to the provision requiring an advertisement of 
the sale, one of which provisions, to wit: the one requiring the board in its resolu­
tion to fix the time of the sale, is contained in the same section with the language 
now under consideration. If a private sale under the conditions above named is 
contemplated by the statute, then there would be absolutely no purpose to be 
served in requiring the board to fix the time of the sale and to advertise the 
same. Since the board is plainly required by the law to fix the time of the sale 
and to advertise the same, a permission to sell at private sale must not be inferred 
from any uncertain or ambiguous phrase. 

The language under consicleration does not directly excuse competitive bidding. 
The statute does not say that the sale may be had without competitive bidding, 
at the discretion of the board, but only that it "may be by competitive bidding at the 
discretion of the board." Any holding that competitive bidding is excused, 
in the discretion of the board by the use of this phrase, must be founded on a 
mere inference. As bearing upon this proposition, my predecessor Hon. U. G. 
Denman, in the opinion above referred to, cited an apt declaration of the law, 
as found in Cincinnati v. Guckenberger, 60 0. S., 353, the language of the court 
being as follows: 

"True, it is not uncommon to fincl in legislation special proviSions in­
tended to supplant or supersede, for the special subject-matter, some 
general provision on the same general subject, but such instances are ex­
pected to be so marked, either by the force of the language itself, or by 
necessary implication as to thr purpose to be accomplishecl, as that the 
meaning shall be plain." 

I cannot say that the language "which may hr hy competitive bidding at the 
discretion of the board" carries with it a necessary implication that the sale may be 
without competitive bidding at the discretion of the board. At least it is not 
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necessarily implied that the legislature intended to remove all restrictions along this 
line and permit a board of education to sell an issue of bonds to one prospective 
purchaser at his offer while another bidder, equally responsible and able to 
carry out his engagements, was standing by and offering a higher price. 

For the reasons above stated, I am of the opinion that when bonds are sold 
by. a board of education under section 7626, it is necessary to advertise the sale 
in accordance with the provisions of section 2294 of the General Code, and that 
competitive bidding may not be dispensed with. 

Iri regard to the other inquiry, it is my opinion that the board of education 
after raising the rate of interest on the bonds from 4~ per cent. to 5 per cent. 
must offer the bonds first to the board of commissioners of the sinking fund of the 
school district, and then to the industrial commission of Ohio, before proceeding to 
readvertise the same. 

Section 7619 of the General Code of Ohio, provides as follows: 

"When a board of education issues bonds for any purpose, such issue 
first shall be offered for sale to the board of commissioners of the sinking 
fund, who may buy any or all of such bonds at par. Within five days of 
the time when notice is given, the board shall notify the board of educa­
tion of its action upon the proposed purchase. After that time the board 
of education shall issue any portion not purchased by such commission ac­
cording to law." 

Section 1465-58 of the General Code of Ohio, provides among other things that: 

"It shall be the duty of the boards or officers of the several taxing 
districts of the state, in the issuance and sale of bonds of their respective 
taxing districts, to offer in writing to the state liability board of awards 
(now the state industrial commission) prior to advertising the same for 
sale, all such issues as may not have been taken by the trutsees of the 
sinking fund of the taxing district so issuing such bonds." 

Permit me to also call attention to the fact that under the provisions of section 
7626 of the General Code, which provides among other things for a resolution 
by the board of education fixing the rate of interest of bonds issued under that 
and the related sections, it will be necessary for the board of education to adopt a 
new resolution supplanting the one fixing the rate of interest at 4~ per cent., the 
new resolution fixing the rate of interest of the bonds at 5 per cent. 

80. 

Yours very truly, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF LEASE FOR THREE TRACTS OF GROUND IN CITY OF 
AKRON, OHIO. 

Contract for lease of three tracts of ground in city of Akron, Summit county, 
Ohio, complies with the requirements of the statutes and is approved. 

CoLUMBUS, OHio, February 11, 1915. 

HoN. JoHN I. :\iiLLER, Superi11tendent of Public T¥or!?s, Columbus, Ohio. 
DEAR SIR :-I have examined the contr;~ct for lease, in triplicate, of three 
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tracts of ground in the city of .\kron, Summit county, Ohio, the parties to said 
lease being the superintendent of public works and John ]. Breen. 

I find that said lease complies with the requirements of the statutes and am 
therefore returning the same with my approval endorsed thereon. 

81. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

FILING ARTICLES OF INCORPORATION DOES NOT CONSTITUTE A 
BODY CORPORATE-SECRETARY OF STATE :\IAY FILE DECLARA­
TION OF nJCORPORATORS OF ABANDONING PURPOSE TO FORM 
CORPORATION. 

Merely taking out articles of i11corporation, with no further act thereafter, 
does not constitute a body corporate. Secretary of state may receive and file 
declaratio11 of all i11corporators of aba11donme11t of purpose to form corporation. 

CoLUMBUS, OHIO, February 11, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
MY DEAR MR. SECRETARY :-1 acknowledge receipt of your letter of January 

29th, enclosing a copy of an instrument received from Joseph L. Stern, attorney at 
law, Cleveland, and an original letter addressed to you by Mr. Stern. 

Y au request my opinion as to whether the original instrument, if signed b_r 
the original incorporators of the company, should be received and filed by you and, 
if so, whether a certificate of the tax commission of Ohio, under the provisions 
of section 5521, G. C., should be filed therewith. 

The enclosures indicate the follow·ing state of facts, to wit: 

"After filing articles of incorporation for the proposed corporation, 
'The Roofing and Insulating Company,' in the office of the secretary of 
state, as provided by law, that no further steps were taken by the persons 
subscribing such articles looking toward a fulfillment of the further 
requirements relating to the organization of private corporations." 

One of said enclosures is a certificate of the persons who subscribed such 
articles, setting out that : 

"No part of the capital stock of said company was subscribed; no in­
stallments of the capital stock of said corporation have ever been paid in; 
no investments of any kind have been made; no debts or obligations of any 
kind have ever been incurred; and all the incorporators, having become 
satisfied that the objects of said corporation cannot be accomplished, desire 
to abandon the project and surrender said articles." 

In response to an inquiry from this office, you state, in your letter of February 
lOth, that no certificate of subscription of ten per cent. of the capital stock of 
the corporation in question had ever been filed in your office. 
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Section 5521, et seq., of the General Code contemplates organized corpora­
tions. I am clearly of the opinion that until a certificate showing that ten per cent. 
of the capital stock of a corporation has been subscribed has been filed with the 
secretary of state, and the stockholders have elected a board of directors, that 
there is no corporation in existence. The so-called articles of incorporation are 
merely an authority from the state to organize a corporation. 

While there is no statutory authority by which you could be compelled to file 
the certificate in question, I think that it is desirable, from a public standpoint, 
that the records of your office should show the abandonment of the purpose to 
form a corporation. 

I am further of the opinion that under section 8626, which provides: 

"* * * Articles of incorporation shall be filed in the office of the 
secretary of state, who shall record them and shall also record certificates 
relating to that corporation thereafter filed in his office," 

you have the authority to file the certificate in question and to make a charge 
therefor, under subsection 12 of section 176 of the General Code. Such a certificate, 
however, should not be filed unless all of the original incorporators have signed it. 

82. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General, 

EXPENSES OF ELECTION-PAID FROl\1 COUNTY TREASURY-EXCEP­
TION, AN ELECTION FOR BOND ISSUE TN TOWNSHIP ROAD 
DISTRICT. 

All the expenses of mu11icipal local option elections coming withi~£ the terms 
of section 5052, G. C., 11wst be paid out of the county treasury and may !lot there­
after be charged back against the municipality. The same is true of the expe~£ses 
of special elections for township bo11d issues, except that in case of an electio~£ for 
the issue of bonds for a township road district, the expense of the ballots for such' 
election shall be paid by the township. 

CoLUMBUS, 0Hro, February 12, 1915. 

HoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 
DEAR Sm :-In your letter of February 3, 1915, requesting an opinion thereon, 

you state: 

"Section 5052 of the General Code of Ohio provides that all expenses 
of printing and distributing ballots and cards, etc., and other necessary 
expenses of any general or special election, including the compensation of 
precinct election officers, shall be paid from the county treasury as other 
county expenses. 

"On the 29th day of December, 1914, a municipal election was held in 
Georgetown to determine whether or not the sale of intoxicating liquors 
as a beverage should be prohibited in such municipality. The question has 
arisen whether or not the expenses of this election shall be borne by the 
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town or whether the same shall be paid hy the county. The same question 
has also arisen with reference to a special election to issue bonds recently 
held in Eagle township of this county." 
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Your inquiry refers only to expenses mentioned in section 5052, G. C., and l 
shall confine my opinion to such expenses of elections as is included \vithin its 
terms, which are as follo\vs: 

"All expenses of printing and distributing ballots, cards of explanation 
to officers of the election and voters, hlanks and other proper and neces­
sary expenses of any general or special elcctiou, including compensation of 
precinct election officers, shall he paid from the county treasury, as other 
county expenses." 

The language of this section is unequivocal and expressly includes both the 
general and special elections, so that in the absence of a special provision to the 
contrary, all the expenses therein enumerated will be governed by its provisions 
and therefore be payable from the county treasury. 

The act of April 15, 1902 (95 0. L., 88), sections 6127 to 6130, G. C., governs 
elections in municipalities upon the question of prohibiting the sale of intoxicating 
liquors therein, and no provision is there made for the payment of the expenses of 
such election, nor is there elsewhere found any provision for the payment of 
such election expenses other than the general statute above quoted, requiring the 
same. to be paid out of the county treasury. 

I am, therefore, of the opinion that all the expenses of the municipal local 
option election, coming within the terms of 5052, G. C., must be paid out of the 
county treasury, and that they may not thereafter be charged back against the 
municipality. Nor, is there found any special provision for the payment of the 
expenses of elections held in townships upon the question of bond issues, other 
than found in section 5052, G. C. 

As suggested by you, section 5053, G. C., is as follows: 

"In November elections held in odd numbered years, such compensa­
tion and expenses shall be a charge against the township, city, village or 
political division in which such election was held, and the amount so paid 
by the county shall be retained by the county auditor from funds due such 
township, city, village or political division at the time of making the semi­
annual distribution of taxes. The amount of such expenses shall be ascer­
tained and apportioned by the deputy state supervisors to the several political 
divisions and certified to the county auditor. In municipalities situated in 
two or more counties, the proportion of expense charged to each of such 
counties shall be ascertained and apportioned by the clerk or auditor of the 
mu~icipality and certified by him to the several county auditors." · 

The operation of this section is by its terms expressly confined to the expenses 
enumerated in section 5052, G. C., and to "November elections held in odd numbered 
years." It is significant that the legislature in the enactment of that part of section 
14 of the act of April 8, 1908 (99 0. L., 84), amending the enactment of May 15, 
1894 (91 0. L., 243) which was carried into and is now section 5053, G. C., 
expressly restricted its application to "X ovember elections held in odd numbered 
years," when it is considered that the statute previous to such amendment (91 
0. L., 243) required the charging back of all election expenses except for November 
elections. 
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It then appearing that there is no provision for the payment of the same 
otherwise, the expenses of elections for township. bond issues are therefore 
governed by the general provisions of section 5052 as above quoted, and are not, 
in my opinion, chargeable to the township in which they are held, except that in 
case of an election for the issue of bonds for a township road district, as provided 
in sections 7033 to 7042, G. C., inclusive, the expense of the ballots for such 
election shall be paid by the township according to the provisions of section 7039 
G. C., as follows: 

83. 

"* * * The deputy state supervisors of elections shall cause to 
be prepared and furnished, at the expense of the township, ballots for the 
election, on which shall appear the words 'road improvement bonds-yes,' 
'road improvement bonds-no.'" 

Very truly yours, 
EDWARD c. TURNER, 

Attorney General. 

COUNTY LIQUOR LICENSE BOARD HAS )1"0 AUTHORITY TO COLLECT 
ANY FEE OTHER THAN FIFTY DOLLARS WHERE LICENSEE SELLS 
OR TRANSFERS HIS BUSINESS TO ANOTHER AND THEN JOINS 
IN AN APPLICATION WITH ANOTHER . 

U<here a licensee under the slate liquor license act desires to sell or transfer his 
business to another and joins in 011 application wiU1 the latter.under section 1261-50 
G. C., there is no authority for the collection of any fee other than the fee of $50.00 
provided for by said section. 

CoLUMBUS, OHIO, February 12, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-1 have yours dated February 4, 1915, as follows: 

Section 26 of the state liquor licensing act (0. L. vol. 103, p. 226) pro­
vides a fee of $5.00 for each application. Section 35 of the same act, p. 
230, provides that a dealer who desires to transfer his business to another 
person who is properly qualified, shall make joint application with such 
person for the transfer of said license. 

"Query. Has the state board any legal authority to direct the locai 
boards to charge a fee of $10.00 for said joint application to transfer a 
license?" 

The seCtions of the state liquor licensing act, ( 103 0. L., 216), to which you 
refer, are, insofar as applicable to your question, as follows: 

Section 1261-41 (section 26) : 

"Application for license in proper form shall, upon their filing, be 
marked 'filed' by the secretary of the board, with the date of filing endorsed 
thereon, and the applicant or applicants shall thereupon be given a receipt for 
said application. 
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"Every applicant shall pay to the county board, upon the filing of the 
application, the sum of five dollars, which amount shall be immediately 
transmitted to the state board." 

Section 1261-50, G. C. (section 35): 

"Upon the application of any licensee who desires to sell or transfer 
his business to another, joined with the application of the latter, and upon 
the payment of a fee of fifty dollars the county licensing board shall, 
unless the proposed purchaser or transferee shall not have the qualifica­
tions required by law of a licensee, endorse upon the license certificate of 
the original applicant the words: 'Transferred to--inserting the name of 
the transferee with the date; and the person to whom the said license 
is transferred shall hold the license for the remainder of the said license 
year and shall have all the privileges and obligations of the original licensee 
under the license. The said fee so paid to the county licensing board shall 
be immediately transmitted to the secretary of the state board, in the 
same manner as application fees heretofore provided for herein, together with 
a report of the transfer thereof. 

"The said transferee must, however, in the application for transfer, 
set forth all the facts required to be set forth by an original applicant. 
The said transferee shall be in all respects qualified by law as is an original 
applicant. * * *." 
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In the act of April 18, 1913, (103 0. L., 216), in which the above quoted 
sections were originally enacted, I find the term "applicant" used some fifty times 
or more and in various and distinct relations. 

"Applicant" as a generic term, includes within its meaning, in a general sense, 
any person who makes for any purpose an application. On the contrary, it must 
be conceded that the term may be properly used in a much restricted sense. So 
upon an examination of the whole act referred to, I find this term used not 
uniformly in any particular sense, but varied application and with distinctly dif­
fering significance. 

In different sections of this act, various subjects of application are treated, 
and from this it must follow that there are different and distinct classes of ap­
plicants. For instance, there will be found throughout the act, numerous reference 
to applicants for saloon license, applicants for original license, applicants for whole­
sale license, applicants for removal, applicants for transfer, applicants for removal 
and perhaps other classes of applicants. 

Since, then, as above stated, this term may be properly used either in its 
general sense and including all classes of applicants, or in a restricted or limited 
sense, referring only to a particular class of applicants, to determine its meaning in 
any given instance will necessitate an examination of the relation in which it 
is there used. 

The scope and meaning of the term will, in such case, be governed· by the 
subject-matter thus being treated: If the sole subject-matter treated in a particular 
case is found to be the granting of a license, or what is by the act itself distinguished 
as an "original license," it seems incontrovertible that the term "applicant" would 
there include within its scope only applicants for such "original license." If the 
sole subject-matter treated be a removal, it would not be argued that the term 
"applicant" used in relation thereto, had any meaning other than applicants for 
removal, and the same rule would apply to every other subject-matter treated 
within the act relative to which an application might be properly made. 
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Coming now to an examination of section 1261-41, G. C., (section 26 of the 
license law) and an application of this rule or principle, it will be found that the 
sole subject-matter there treated is "applications for license;" that it to say, 
"original licenses" as elsewhere distinguished in the act (sections 35, 32 and 37). 
It then follows that the phrase "every applicant" as used in this section, includes 
within its meaning only every applicant for license as distinguished from applicants 
for removal or transfer, or such other applicants as may be referred to elsewhere 
within the act. 

Not only is the absence of a provision ii1 section 1261-50, G. C. (section 35 
license law) that the fee therein required shall be in addition to other fees, of 
significance, but that a fee is therein required to be paid which is far in excess 
of that otherwise required, carries with it much force. 

I am, therefore, for the reasons heretofore· stated, of the opinion that the county 
license boards may not require the tiayment of $10.00 as stated by you, in addition 
to the fee of $50.00 required by section 6150, G. C., for the transfer of license. 

84. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

AMENDMENT TO ARTICLES OF INCORPORATION-THE REPUBLIC 
CASUALTY COMPANY. 

Amendment to articles of incorporation of The Republic Casualty Company 
approved. 

CoLUMBUS, OHIO, February 13, 1915. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of February 11th, transmitting to me for my 

examination· and approval the certificate of amendment of the articles of incorpora·­
tion of The Republic Casualty Company. The amendment of the company's articles 
of incorporation consists of the insertion of the following language in the third 
paragraph: 

"guaranteeing the fidelity of persons holding .places of public or private 
trust, who are required to, or, in their trust capacity do receive, hold, 
control, disburse public or private moneys or property; guaranteeing the 
performance of contracts other than insurance policies; and execute and 
guaranteeing bonds and undertakings required or permitted in all actions or 
proceedings, or by law allowed;" 

The inserted language is copied verbatim from paragraph 2 of section 9510 
of the General Code. 

I am of the opinion that The Republic Casualty Company has authority under 
this section to so amend its articles of incorporation." I am therefore returning to 
you the certificate of amendment with my certificate of approval written thereon. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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85. 

JUVENILE COURT--JURISDICTION TO PROSECUTE SCHOOLTEACHEH 
FOR PUNISHING CHILD. . 

The jurisdiction of the juvenile court to prosecute an adult must be predicated 
on delinquency, dependency or neglect of minor under eighteen years of age. 

COLUMBUS, OHIO, February 13, 1915. 

HoN. EARL K. SOLETHER, Prosecuting Attorney, Wood County, Bowling Green, 
Ohio. 
DEAR SrR :-Permit me to acknowledge receipt of your letter of February 6, 

which is as follows: 

"In this county the probate judge has been designated as the juvenile 
court under section 1639 as amended in 103 0. L., 868, and I would like 
to have your opinion as to whether or not this juvenile court has juris­
diction to try a school teacher for the offense of cruelly whipping a pupil 
of the age of thirteen years. 

"Section 1642 as amended in 103 0. L., 869, gives the general jurisdic­
tion of the juvenile court, and section 1654 as amended in 103 0. L., 873, 
provides the penalty. You will note that section 1642 as amended says 
that such courts shall have jurisdiction to try and determine any charge 
or prosecution against any person, persons, corporation or their agents, for 
the committing of any misdemeanor involving the care, protection, education 
or comfort of any such minor under the age of eighteen years. 

"Would the juvenile court have jurisdiction under this section to try 
a person charged with abusing a child?" 

In connection with the consideration of your inquiry as to whether or not the 
juvenile court has jurisdiction to try a 'chool teacher for the offense of cruelly 
whipping a pupil thirteen years of age, you refer to sections 1642 and 1654 of the 
General Code as amended in 103 0. L., pages 869 and 873. Section 1642 as amended 
is as follows: 

"Such courts of common pleas, probate courts, insolvency courts, and 
superior courts within the provisions of this chapter shall have jurisdiction 
over and with respect to delinquent, neglected and dependent minors, under 
the age of eighteen years, not inmates of a state institution, or any institu­
tion incorporated under the laws of the state for the care and correction 
of delinquent, neglected and dependent children and their parents, guardians 
or any person, persons, corporation, or agent of a corporation, responsible 
for, or guilty of causing, encouraging, aiding, abetting or contributing 
toward the delinquency, neglect or dependency of such minor, and such 
courts shall have jurisdiction to hear and determine any charge or prosecu­
tion against any person, persons, corporations, or their agents, for the 
commission of any misdemeanor involving the care, protection, education or 
comfort of any such minor under the age of eighteen years." 

A perusal of the section quoted above at once discloses the purpose of the 
juvenile court act as being specifically enacted "for the care and protection of 
delinquent, neglected and dependent children" under the age of eighteen years, and 
the jurisdiction conferred upon the juvenile court over parents, guardians or any 
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person, persons, corporations or agents of a corporation, responsible for a guilty 
of encouraging, aiding, abetting or contributing toward the delinquency, neglect or 
dependency of such minor only attaches in the case of a minor under the age of 
eighteen years whose status is that of delinquency, neglect or dependency as provided 
in the juvenile act. 

Section 1654 of the Juvenile court act, as amended on page 873, volume 103 
Ohio Laws, is as follows: 

"Whoever abuses a child or aids, abets, induces, causes, encourages or 
contributes toward the dependency, neglect or delinquency, as herein defined, 
of a minor under the age of eighteen years, or acts in a way tending to 
cause delinquency in such minor, shall be fined not' less than ten dollars, 
nor more than one thousand dollars or imprisoned not less than ten days nor 
more than one year, or both. Each day of such contribution to such de­
pendency, neglect or delinquency, shall be deemed a separate offense. If 
in his judgment it is for the best interest of a delinquent minor, under the 
age of eighteen years, the judge may impose a fine upon such delinquent not 
exceeding ten dollars, and he may order such person to stand committed 
until fine and costs are paid." 

A reading of section 1654 and construing the same in connection with section 
1642, quoted above, together with the general purpose of the juvenile court act, 
leads to but one conclusion, and that is, the necessity of a pre-existing condition of 
dependency, delinquency or neglect on the part of a minor child under the age of 
eighteen years or some condition tending to cause delinquency in such minor before 
prosecution may be had of an adult in juvenile court. (See the case of State v. 
Hugh Hawkins, Licking County Juvenile Court March term, 1910, reported in 56 
weekly law bulletin, page 166.) ' 

It is my opinion, therefore, that unless the child referred to in your communica­
tion was a ward of the juvenile court by reason of its being a dependent, delinquent 
or neglected child, as comprehended in the juvenile court act, that the juvenile court 
would be without jurisdiction to prosecute a school teacher for the whipping of a 
child thirteen years of age. Respectfully, 

86. 

Enw ARD C. TURNER, 
Attorney General. 

ORDINANCE DIRECTING CITY AUDITOR TO PUBLISH ALL LEGAL 
ADVERTISING APPLIES TO THE PUBLICATION OF ORDINANCES, 
RESOLUTIONS AND NOTICES OF BOND SALE, BUT SUCH ORDI­
NANCE DOES NOT APPLY TO PUBLICATION OF NOTICES FOR 
BIDS IN DEPARTMENT OF PUBLIC SERVICE. 

A city ordinance directing the city auditor to publish all legal advertising of 
the city in two certain newspapers does not apply to the publication of notices for 
bids in the department of public service; but it does apply and govern the publica­
tion of ordinances and resolutions of the council. and notices of bond sales. 

CoLUMBUS, OHIO, February 13, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Colum~us, Ohio. 
GENTLEMEN :-On January 25, 1915, I received a letter from you requesting my 

opinion upon the following question: 
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"The council of the city of Hamilton has directed the city auditor 
to place the legal advertisements which require publication in the 'Journal' 
and the 'Hamilton Socialist,' two newspapers designated by council for legal 
publications of the city. 

"Does this ordinance govern the municipal officers in the placing 
of the following advertisements, viz.: the ordinances and resolutions of 
council, the notice of bond sales, and the notice for bids by the director 
of service?" 
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This question involves the distribution of the powers of municipal government. 
There is no statute expressly authorizing council to choose the mediums of publica­
tion, required by law, to be made in newspapers. Nor, except in one of the three 
cases named by you, is there. any provision of law committing authority in the 
premises to any executive officer. The case I have in mind is that of the publica-

- tion of the notice for bids by the director of public service. The statute involved 
here is section 4328, General Code. It provides as follows: 

"* * * When so authorized and directed, the director of public 
service shall make a written contract with the lowest and best bidder after 
advertisement for not less than two nor more than four consecutive 
weeks in a newspaper of general circulation within the city." 

I am clearly of the opinion that the duty to advertise, which exists under this 
section, is imposed upon the director of public service. Whether publication is 
limited to that provided in this section, or whether, under section 4329, council has 
the power to authorize and require additional publication of notices of this character, 
and to stipulate that such publication shall be made, for example, in two news­
papers of opposite politics; and whether or not, finally, council might lawfully direct 
in. what newspapers advertisements for bids in the department of public service 
should be published, I am of the opinion that the legislation of council may nut 
impose the duty to advertise such notices upon any city official other than the 
director of public service. Inasmuch as you state that the ordinance of the city of 
Hamilton, in question, directs the city auditor to publish all legal notices in certain 
designated newspapers, it follows that the same does not apply to or govern the 
director of public service in advertising for bids for work in his department. 

You do not submit a copy of the ordinance to me and, should it appear that 
specific duties are therein expressly imposed upon the director of public service, 
a question would be raised which is not herein determined. 

The statutes being silent with respect to the execution of the duty to advertise 
ordinances, resolutions and notices of bond sales, and both the passage of ordinances 
and the issuance of bonds being, of course, actions which council alone can take, 
consideration of section 4211, General Code, is invoked, it provides that: 

. "The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever and it shall neither appoint nor confirm 
any officer or employe in the city government except those of its own body, 
except as is otherwise provided in this title. All contracts requiring the 
authority of council for their execution shall be entered into and con­
ducted to performance by the board or officers having charge of the 
matters to which they relate, and after authority to make such contracts has 
been given and the necessary appropriation made, council shall take no 
further action tbereon." 
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In McCormick v. Niles, 81 0. S. 246, it was held, under this section, in the 
language of the syllabus : 

'"Where the statute has not prescribed the person who shall execute such 
a contract (for the publication of legal notices) in behalf of a municipal 
corporation, it is consistent with section 1536-653, Revised Statutes, (which 
prescribed the duties of the clerk of council) for the council, by ordinance 
or resolution, to authorize the clerk thereof to execute such contract ac­
cording to the directions of the council." 

In the opinion per Price, ]., is found the following: 

"It would seem that the council may authorize, by resolution or ordi­
nance, the board or department of public service to contract for the public 
printing, and we see no valid objection to giving the clerk of council 
authority to make such contract. Coun<;il appears to be the source of 
authority to contract, and it is the authority to make the necessary 
appropriations. * * *" 

While the language of the opm10n is, perhaps, in the nature of a dictum and 
lacks positiveness, it suggests what I believe to be the only rule which can be 
followed in the premises, viz.: the council not having authority to execute con­
tracts, but only to authorize them, and the execution of the given contracts not 
being provided for by law, the council may, by its own legislation, select the 
municipal agency or officer who shall execute the contract; and to the extent that it 
may select such an agency, it may determine what degree of discretion will be lodged 
therein. 

On the last point see also Akron vs. Dobson, 81 0. S., 66 at page 77. 
I am of the opinion, therefore, that council has the power to pass an ordinance 

such as is described by you, and thereby to impose upon the city auditor the ad­
ditional duty of making contracts for the legal publication of ordinances, resolu­
tions and notices of bond sales; and at the same time to direct that the auditor 
shall cause such publication to be made in certain designated newspapers. 

87. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

LAND TITLE REGISTRATION-TORRENS LAND ACT-PROCEDURE 
WHERE LAND IS SOLD BY SHERIFF. 

Where registered land is sold by the sheriff, under order of the court, there 
should be filed writh the recorder a certificate that the terms of the sale have been 
complied with; a certified copy of the order of sale, return thereof and con­
firmation, before the transfer of the property; registratiop, of title and new cer­
tificates issued under the provisions of section 8752-52, G. C., 103 0. L., 944. 

CoLUMBUS, OHIO, February 13, 1915. 

To the Bureau of Inspection and Supervision of Public Offices, Department of 
Auditor of State, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your favor of· February 

lOth, with which you submitted an inquiry from Mr. E. C. Rush, recorder of Mt. 
Vernon, Ohio, which is as follows : 
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"In section 62 of the registration act, will you please explain what is 
meant by 'on file with recorder a certificate of the officer that the terms 
of the sale have been complied with and a certified copy of the order of sale 
and return thereof and confirmation * * * shall be entitled to have the 
property transferred.' 

"All papers have been filed in the recorder's office from the clerk and 
the sheriff has sold the property and given to the purchaser a deed for 
the same. ls that all that is necessary for having the transfer made or 
does the quotation above need to be complied with?" 
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You also attach a copy of your letter of February 6 to :\lr. Rush and his reply 
of February 8, in which he states there is some doubt in his mind as to the 
meaning of section 62 and asks for an opinion from this office. 

Section 62 of the act entitled, "To prodde for the settlement, registration, 
transfer and assurance of land titles and to simplify and facilitate transactions 
in real estate," is as follows: 

"Vv"henever registered land shall be sold to satisfy any judgment decree 
or order o.f the court, or the title is transferred or affected by a decree or 
judgment of the court, the purchaser, or the person in whose favor such 
decree was rendered, on filing with the recorder a certificate of the 
officer that the terms of sale have been complied with and a certified copy 
of the order of sale and return thereof and confirmation, or a certified 
copy of the decree of the court transferring or affecting the title, as the 
case may be, shall be entitled to have the property transferred to him and 
his title registered accordingly and a new certificate of title issued therefor." 

Answering the question propounded by Mr. Rush, it is my opinion that in a case 
wherein registered land is sold by the sheriff under an order of the court that, 
in accordance with the provisions of section 8752-62 of the General Code (103 
0. L., 944), there should be (before the purchaser shall be entitled to have the 
property transferred to him and his title registered accordingly anrl a new certificate 
of title issued therefor), filed with the recorder a certificate from the sheriff 
to the effect that the terms of the sale have been complied with a certified copy of 
the order of sale and return thereof and confirmation. In other words, the in­
structions contained in section 62 heretofore referred to should be complied with 
strictly. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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88. 

ALLOW AXCE IN PLACE OF FEES IX :\JISDE.:>.IEAXOR CASES CA:i-1:\0T 
BE :\lADE BY COUXTY C0:\1:\IlSSlOXERS TO A :\IAYOR OR JUSTICE 
OF THE PEACE, UXLESS DEFEXDA.:\T IS COXVlCTED AND PROVES 
1.:\SOLVEXT. 

No allo<vauce in place of fees cau be made i11 misdemeauorcases by tire couuty 
commissiouers to a jrtstice of tire peace or other officer uuder section 3019, G. C., 
unless tire defendaut is touvicted and {>ro·ues iusolvwt. 

CoLUMBUS, OHIO, February 15, 1915. 

Bureau of Iuspection and Supervisiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am directing to you my opinion upon a question raised by Hon. 

D. Finley Mills, prosecuting attorney of Shelby county, in a communication to me 
dated February 11, 1915. Mr. Mills' question is as follows: 

"Where a person is charged with having committed a misdemeanor and 
the charge is brought before a justice of the peace or mayor, and on 
preliminary h~aring before the jitstice of the peace or mayor, the de­
fendant is bound over to common pleas court to await the action of the 'next 
grand jury, and the grand jury returns no indictment against the defendant, 
or having returned an indictment against him,_he is acquitted upon the trial 
of the case. Can the costs created in the mayor's court or the court of the 
justice of the peace be paid out of the $100 allowance made to respective 
officers by the county commissioners?" 

The language of section 3019 of the General Code which governs this matter 
is so clear and unambiguous as to leave little doubt as to the intent of the 
legislature. The section in question reads as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners at any regular session, 
may make an allowance to any such officers in place of fees, but in any year 
the aggregate allowance to such officer shall not exceed the fees legally 
taxed to him in such causes. nor in any year shall the aggregate amount 
allowed an officer exceed one hundred dollars." 

Under the provisions of this section, no allowance can be made to the officers in 
misdemeanor cases, unless the defendant "proves" insolvent. It may be a matter 
of common knowledge that a defendant is insolvent and that a judgment against 
him for fine and costs would be worthless, hut within the meaning of the statute 
it could hardly be said that a defendant has been proven insolvent until there has 
been a conviction or a plea of guilty and until sentence has been passed and there 
is a commitment for failure to pay the penalty assessed. 

Answering specifically the question propounded by :\f r. .:>.Iills, I am of the 
opinion that where a person iS' charged with having committed a misdemeanor and 
the charge is brought before a justice of the peace or mayor, and on preliminary 
hearing before the justice of the peace or mayor the defendant is bound over to the 
common pleas court to await the action of the next grand jury, and the grand 
jury returns no indictment against the defendant, or having returned an indictment 
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against him he is acquittt!d upon the trial of the case, an allowance in place of fees 
cannot be made by the county commissioners to the mayor or justice of the peace 
or to officer who served the warrant and other writs. 

89. 

Respectfully, 
EDWARD c. Tl:RNER, 

Attomey Ge11eral. 

E:\'TIRE TEXT OF AX ORDIXAXCE XOT REQUIRED TO BE PRIXTED 
UPOX BALLOT \\'HEX ORDIXAXCE IS REFERRED TO ELECTORS­
SUFFICIEI\T IF IT PEIDIITS A:\' AFFIR~IATIVE OR XEGATIVE 
VOTE. 

Under the municipal i11itiative a11d referc11dum law, it is not required that the 
full text of an ordinance be printed upon the ballot, but it is 11ecessary that the title 

. of the ordinance be so placed upo11 the ballot as to permit an affirmative or 11egative 
vote thereon. 

CoLUMBUS, OHIO, February 16, 1915. 

HoN. H. W. HousToN, Prosecutillg AttoYiley, Urbana, Ohio. 
DEAR SrR :-In your letter of February 3, 1915, you submit for an opinion the 

following: 

"1. Under the municipal initiative and referendum law, is it necessary 
to print on the ballots the entire text of an ordinance passed by council and 
referred to the electors at a special election? 

"2. Is any special form of ballot required, so long as the question is 
intelligibly and plainly set forth?" 

Your questions involve a consideration of the provisions of the constitution and 
statutes, as follows: 

"Article II, section 1 f. The initiative and referendum powers are 
hereby reserved to the people of each municipality on all questions which 
such municipalities may now or hereafter be authorized by law to control by 
legislative action; such powers shall he exercised in the manner now or 
hereafter provided by law. 

"Article IT, section 1 g. * * * Unless otherwise provided by law, the 
secretary of state shall cause to he placed upon the ballots, the title of any 
such law, or proposed law, or proposed amendment to the constitution, 
to be submitted. He shall also cause the ballots so to be printed as to 
permit ·an affirmative or negative vote upon each law. * * * * * * 
The foregoing provisions of this section shall be self-executing, except as 
herein otherwise provided." 

General Code, 5018-1, 103 0. L., 831, provides: 

"The secretary of state, at least thirty days before any election at which 
any proposed amendment to the constitution or proposed law is to be sub­
mitted to the people, shall cause to be printed in pamphlet form a copy 
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of the title and text of each measure to be submitted, with the form in 
which the ballot title thereof will be printed on the official ballot. Such 
pamphlet shall also contain an explanation of any proposed measure, not 
exceeding a total of three hundred words for each, to be filed as here­
inafter provided." 

General Code, 5018-7, 103 0. L., 832, provides in part: 

"In all municipal corporations which have not or may not provide by 
ordinance or charter for the manner of exercising the initiative and 

-referendum powers reserved by the constitution to the people thereof, as 
to their municipal legislation, the duties required of the secretary of state 
by this act, as to state legislation, shall be performed as to such municipal 
legislation by the clerk of the municipality; * * * * * * * *." 

Authorizing referendum of municipal ordinances at a special election, G. C., 
4227-5, reads: 

"Whenever twenty per cent. of the electors of any municipality file a 
petition with the city auditor if it be a city, or village clerk if it be a 
village, proposing or against an ordinance or other measure, requesting in 
the petition that the ordinance or measure be submitted to the electors of 
the municipality at a special election, the auditor or village clerk, after 
ten days, shall certify the same to the board of deputy state supervisors 
of elections who shall submit the same at a special election to be held on 
the fifth Tuesday after the petition is filed. The petition shall not be 
submitted at a special election if a regular or general election will occur 
not later than ninety days after the petition is filed, but shall be submitted 
at the regular or general election." 

By the above provisions of article II, section 1-g, and G. C., 5018-1, the duty 
is clearly imposed upon the secretary of state in the submission of any constitutional 
amendment or law, to "place upon the ballots the title of any such law" and 
"cause the ballots to be so printed as to permit an affirmative or negative vote upon 
each law;" and cause to be printed in pamphlet form a copy of the title and text 
of each measure to be submitted "with the form in which the ballot title thereof 
will be printed on the official ballot." 

By no other officer or authority is it provided that the form of the ballot in such 
case shall be determined, and it is to my mind an authority necessarily essential to the 
performance of the duties thus imposed upon the secretary of state, to prescribe 
the form of ballot in such case to conform to the provisions of the constitutio~ 
and statutes here referred to. 

It is a well established principle of law that public officers have such implied 
powers as are necessarily essential to the performance of such duties as are 
specifically imposed upon them by law. 

Section 5018-8, G. C., 103 0. L., page 833, is as follows: 

"The provisions of this act shall apply in every municipality in all 
matters concerning the operation of the initiative and referendum in its 
municipal legislation, unless otherwise provided for by the legislative 
authority of the municipality, and shall likewise apply insofar as possible in 
every county in all matters concerning the operation of the initiative and 
referendum; provided, that the printing and distribution of the pamphlet 
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of measures and the sample ballot of measures therewith shall not be 
dispensed with in any municipality or county. The printing and binding 
of measures in municipal legislation and county matters shall be paid by 
the municipality or county in like manner as payment is provided for by 
the state as to state legislation, and said printing shall be done in the 
same manner that other municipal or county printing is done; distribution 
of such pamphlets shall be made to every voter irr the municipality or 
county, so far as possible, by the clerk of such municipality or county 
commissioner, as the case may be, either by mail or carrier, not less than 
ten days before the election at which the measures are to be voted upon." 
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From this section it will be observed that the provisions of sections 5018-4, 
5018-5 and 5018-6, G. C., enacted in 103 0. L., page 832, are made applicable to 
the municipal elections in initiative and referendum matters. 

By virtue of the provisions of section 5018-7, G. C., the duties of the secretary 
of state, above referred to, are imposed upon the clerk of the municipality in case 
of a referendum upon a municipal ordinance, and he is accordingly required to 
place upon the ballot the title of an ordinance, referred in such form as to permit 
an affirmative or negative vote thereon in the manner prescribed for marking ballots 
by section 5069, G. C., requiring all marks upon the ballot to be made with black lead 
pencil. It therefore follows, that it is not necessary that the entire text of such 
ordinance be printed upon the ballot. On the contrary, while the specific form of 
ballot is nowhere in the statute prescribed in every detail, it is required that the 
title of each ordinance submitted under municipal initiative or referendum be so 
printed upon the ballot as to permit an affirmative or negative vote thereon. 

90. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

SUPERINTENDENT OF BANKS 1\fAY TESTIFY AS TO FACTS LEARNED 
FROM EXAMINATION OF A BANK WHICH HAS BEEN IN LIQUIDA­
TION. 

The superintendent of banks, a deputy or an examiner may testify in a court 
of competent jurisdiction relative to facts learned from an examination of a 
bank which has since become solvent and is not in the process of liquidation. 

CoLUMBUS, OHIO, February 16, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-I have your letter of February 10, 1915, requesting my advice as 

follows: 

"I have a request from Mr. A. M. Lewis, representing the plaintiff 
in the case of Homer Brooks and others in the defunct Albany State 
Bank, asking that we have our Mr. Walters go to Athens and testify in 
this case. We thought perhaps this would be in contravention of section 
12898, R. S. We would like to have your advice in the premises and would 
appreciate any suggestion you might have to make. 

"Copy of the pleadings and letter from Mr. Lewis herewith enclosed." 
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The copy of the pleadings referred to and enclosed in your letter discloses an 
action brought by Homer C. Brooks for himself and other depositors of the defunct 
Albany State Bank against Frank E. Baxter, former superintendent of banks, and 
his bondsmen for damages suffered by the said depositors to the amount of their 
respective unpaid deposits a~d occasioned by the negligence of the said Baxter, 
as superintendent' of banks, in issuing his certificate au'thorizing said bank to com­
mence business knowing that fifty per cent. of its capital stock had not been paid in, 
and for permitting it to continue its banking business after it was known by him to 
be insolvent. • 

Section 12898 of the General Code is as follows: 

"Whoever, being the superintendent of banks, a deputy assistant, clerk 
in his employ 'or an examiner, fails to keep secret the facts and informa­
tion obtained in the course of an examination, except when the public duty of 
such officer requires him to report upon or take official action regarding the 
affairs of the corporation, company, society or association so examined, or 
wilfully makes a false official report as to the condition of such corpora­
tion, company, society or association, shall be fined not more than five 
hundred dollars or imprisoned in the penitentiary not less than one year 
nor more than five years, or both. Nothing in this section shall prevent 
the proper exchange of certain valuable information relating to banks 
and the business thereof, with the representatives of the banking depart­
ments of other states, or with the national bank authorities." 

The reason for this legislative enactment forbidding the superintendent of 
banks and bank examiners to reveal facts and information contained in their report 
of the examination of banks was clearly for the protection of the bank and its 
business as a going concern. The Albany State Bank was declared insolvent prior 
to the institution of this suit and its liquidation is now practically completed, there­
fore, the reason of the rule of the statute is removed, and it is inconceivable that 
a bank which has been closed and practically liquidated would receive any injury 
by a public revelation of its business ~ecrets. 

I am also informed that the testimony which is desired in the trial of this 
case was heretofore given in the case of the State of Ohio v. C. B. Bowers, tried in the 
court of common pleas of Athens county, and this testimony was furnished by 
your department. Since this information is a matter· of public record the reason 
of the statutory rule is again removed. 

Without going into the question of whether or not you, as superintendent 
of banks, or your examiners may, lawfully be required to testify in a court of 
competent jurisdiction relative to facts and information obtained in the course 
of an examination of a bank, I am of the opinion, under the facts stated above, 
that it would be proper for Mr. Walters to furnish testimony in the case pending 
in Athens county. Whether or not he should go to Athens and there give his 
testimony, or require them to take his deposition at your office or wherever they 
succeed in securing service on him of a subpoena, is purely a matter of policy 
for you, as superintendent of. banks, to determine. 

If Mr. Walters goes to Athens to testify, I suggest for his protection that he 
call the court's attention to the provisions of section 12898 and ask instructions 
before testifying to any facts or information which have been obtained by the state 
banking department in the course of its examination of any bank. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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91. 

TAXES COLLECTED BY JUVEXILE COURT UXDER THE -:-.I OTHERS' 
PEXSIOX ACT ARE XOT AVAILABLE UXTIL APPROPRIATED FOR 
THAT SPECIFIC PURPOSE AT THE ENSUIXG FISCAL HALF YEAR. 

Under tlze mothers' pension act, taxes collected under a levy in pursuance of 
section 1683-9, G. C., are not available for tlze requirements of the juvenile court, 
1111til appropriated for that specific purpose at the beginning of the fiscal half year 
uext after their collection. 

CoLUMBUS, OHIO, February 16, 1915. 

HoN. C. H. Cu_RTISS, Prosecuting Attomey, Ravenna, Ohio. 
DEAR SIR :-1 have your letter of January 29th, requesting my written opinion 

upon the following proposition: 

"In relation to the availablity of mother's pension. 
"The county commissioners of this county made no transfer of funds 

for the purpose of paying awards under mother's pension act as authorized 
by them to do under section 1683-10 as passed in 1914, found in Session 
Laws 104, page 193. 

"A levy was made, however, as directed by section 1683-9, found in 
Ohio Laws 103, page 879, the first half of which levy has been collected 
under the December collection. Are these funds available for the payment 
of proper awards at this time. or must the awards by the probate court 
commence on ~nd after ·March 1, 1915 ?" 

Section 1683-10, 104 0. L. page 199, as enacted in 1914, provides: 

"For the purpose of providing a sum which will meet the require­
ments of the juvenile court until the proceeds of the tax required to be 
levied under the provisions of section 1683-9 of the General Code, shall 
become available, any board of county commissioners may transfer from 
any surplus moneys in the county treasury to the credit of any fund therein 
to a fund for the use of the juvenile court under the provisions o'f sections· 
1683-2 to 1683-9, inclusive, of the General Code, the creation of which for 
such purpose is hereby authorized. The moneys so transferred shall be 
paid as provided in section 1683-9 of the General Code, upon the order of 
the juvenile judge, under allowances made either before or after this 
act shall become effective." 

This bill was passed as an emergency act. The purpose of the foregoing section 
was to supplement the act of 1913, 103 0. L., 879 (mothers' pension act), and to 
enable the county commissioners to provide necessary money to meet the re­
quirements of the juvenile court under said act until the proceeds of the tax 
therein authorized to be levied, shall bE'come available. 

You state, however, that no such transfer of funds was in fact made. lt 
follows, therefore, that no funds arc available for such purpose until appropriation 
has been made therefor from the proceeds of taxes collected under the pro­
visions of section 1683-9, G. C.· 

Section 1683-9 provides: 
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"It is hereby made the duty of the county commtsstoners to provide 
out of the money in the county treasury such sum each year thereafter as 
will meet the requirements of the court in these proceedings. To provide 
the same they shall levy a tax not to exceed one-tenth of a mill on the 
dollar valuation of the taxable property of the county. Such levy shall be 
subject to all the limitations provided by law upon the aggregate amount, 
rate, maximum rate and combined maximum rate of taxation. The county 
auditor shall issue a warrant upon the county treasurer for the payment of 
such allowance as may be ordered by the juvenile judge." 

Section 5649-3d, General Code, provides : 

"At the beginning of each fiscal half year, the various boards mentioned 
in section 5649-3a of this act s.hall make appropriations for each of the 
several objects for which money has to be provided, from the moneys 
known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months 
shall be made from and within such appropriations and balances thereof, but 
no appropriation shall be made for any purpose not set forth in the annual 
budget nor for a greater amount for such purpose than the total amount 
fixed by the budget commissioners, exclusive of receipts and balances." 

You state that "a levy was made as directed by section 1683-9 (103 0. L., 879), 
and that the first half of such levy has been collected under the December col­
lection." 

The next semi-annual settlement between the auditor and the treasurer, to wit: 
the February settlement, will determine the amount of moneys in the treasury, 
from which appropriations may be made for the requirements of 'the juvenile court 
under the mothers' pension act so-called. 

At the beginning of the ensuing fiscal half year, to wit: March 1st, the com­
missioners are directed by section 5649-3d to 

"make appropriations for each of the special objects for which money 
has to be provided from moneys known to be in the treasury," 

and it is further provided that 

"all expenditures within the following SIX months shall be made from and 
within such appropriations." 

It is my opinion that the funds levied and collected under authority of section 
1683-9 aforesaid, are not available for requirements of the juvenile court under 
the mothers' pension act until appropriated for that specific purpose, and that this 
appropriation must be made at the beginning of the ensuing fiscal half year, to wit, 
l\Iarch 1, 1915. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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92. 

FEES OF :\IAGISTRATE-EXTERIXG JUDG:\IEXT-JUPG:\IEXT ON. 
DOCKET WHERE DEFEXDAXT \VAIYES EXA:\IIXATJO}.[ IN LOWER 
COURT AXD COXSE}.[TS TO BE BOUXD OVER. 

A magistrate is entitled under section 1746, G. C., to forty cents for entering 
judgment and fifteen cents for judgment on docket in a case where defendant waives 
exa1nination and consents to be bound over to higher court. 

CoLUMBUS, OHIO, February 17, 1915. 

The Bureau of Inspection a11d Supervisioll of Public Offices, Columbtls, Ohio. 
GENTLEMEN :-Under date of January 21, 1915, you submit for my opinion the 

following question: 

"Is a magistrate, under section 1746, General Code, entitled to forty 
cents for entering judgment, and a fee of fifteen cents for judgment on 
docket in a case where the defendant waives examination and consents to 
being bound over to a higher court?" 

Section 1746, General Code, to which you refer provides: 

"Except as otherwise provided, justices of the peace, for the services 
named when rendered, may receive the following fees: * * * 

"Entering judgment, forty cents; * * * Judgment on docket, 
fifteen cents; * * *." 

\Vhen a defendant in a criminal case waives examination and consents to be 
bound over to a higher court it is necessary that a justice of the peace order him 
to enter into a recognizance that he will appear either forthwith before such court 
or at the first day of the next term of court and having done so his jurisdiction 
of the matter ends. His order however is a determination by him of the matter 
before him and in my opinion is within the definition of the term "judgment as 
used in the above provisions of section 1746.'' l~espectfully, 

93. 

EDWARD c. TURNER, 
Attorney General. 

PRE:\HUM 01\ BO::-.JD GIVEX BY OHIO XATIONAL GUARD OFFICER, 
DESIGNATED AS DISBURSIXG OFFICER FOR THE UNITED STATES, 
CAN BE PAID OUT OF STATE :\TILITARY FUXD. 

Premium on official bond of Ohio 1Uitional guard Officer, designated by the 
govemor to act as disbursing officer for the United States, may be paid out ol 
state military fund. 

CoLUMBt:S, OHIO, February 18, 1915. 

HoN. BENSON W. HouGH, Adjutant General of Ohio, Columbus, Ohio. 
DEAR SIR :-I have the honor to reply to your communication of February 10, 

1915, as follows: 
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"I have the honor to request an opinion of your department upon the 
following matter: 

"The custody of federal appropriation and funds issued by the federal 
government to the states is given to a United States disbursing officer 
designated by the governor of the state. Colonel William H. Duffy has 
been so designated by the governor of Ohio. He is required to give bond 
to faithfully account for the safekeeping and payment of the public moneys 
entrusted to him for disbursement, as provided by section 149, organized 
militia regulations of the war department. 

"In those regulations no provision is made for the expense in con­
nection with the furnishing of such bond, as appears in section 154, 0. M. 
R. The regulations of the Ohio national guard, paragraph 726, provide 
in part that 'the payment of the premium on surety company bonds is a 
legitimate charge against the funds of the organization to which the officer 
is assigned for duty.' This regulation has been sustained by the courts, 
as is shown by the opinion of the attorney general furnished this depart­
ment dated April 27, 1914, under the signature of Charles Follett, first 
assistant attorney general. 

"Colonel Duffy being a statutory appointive officer, namely, assistant 
quartermaster general of Ohio, it is desired that this department be in­
formed whether his status in reference to being bonded is the same as an 
officer of the Ohio national guard, or, in other words, whether the 
premium on his bond as disbursing officer is a proper and legitimate charge 
against the military fund." 

I am asked whether the premium on the bond of Colonel "William H. Duffy, 
who has been designated by the governor of Ohio as United States disbursing 
officer for the Ohio national guard is payable from the funds appropriated for the 
maintenance of the Ohio national guard. 

Tt appears that by the act of congress, approved January 21, 1903, as amended 
by an' act of May 27, 1908, and April 21, 1910, 36 statutes, 329, section 14, it is 
provided that: 

"In states where certain requirements with respect to the national 
guard of such state are complied with, that the secretary of war is .auth-or­
ized to pay to the quartermaster general thereof, or to such officer of the 
militia of said state as said governor may designate and appoint for the 
purpose, so much of its allotment * * * as shall be necessary for the 
payment, subsistence and transportation of such portion of said organized 
militia as shall engage in actual field or camp service * * * and he 
shall be required to give good and sufficient bonds to the United States in 
such sums as the secretary of war may direct faithfully to account for 
the safe-keeping and payment of public moneys so entrusted to him for 
disbursement." 

Pursuant to the quoted provisions, it is provided by sections 150, 151, 152 and 153, 
regulations of the war department for organized militia (1910, page 46) in 
what manner such bonds shall be given. By a decision of the comptroller, under 
date of November 4, 1903, it is ·held that the expense of bond premiums may not be 
paid for from the fund appropriated by section 1661, R. S., as so amended. 

The question then resolves itself to this: By congressional appropriation a large 
sum of money is made available to the national guard of the state of Ohio. As 
a condition precedent to the receipt of such fund an officer of the Ohio national 
guard must be designated as "disbursing officer" and he must give bond to the 
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United States for the proper disbursement of the fund. The aypropriation made 
for maintenance is thereby relieved of a portion of the burden of the support of 
the national guard and the state is thus relieved of a corresponding burden of 
expenditure. \Vhile the advantage to the state as a proposition of economy is 
instantly apparent, yet, nevertheless, it becomes still a question as to whether this 
expenditure is proper from the fund appropriated for the maintenance of the Ohio 
national guard. The court of appeals of the sixth circuit has rendered an opinion 
in the case, not yet reported, of Berry Brothers v. Eddy. The opinion not being 
as yet in print, I here quote at length: 

"2. This action is a test case brought for the purpose of obtaining a 
judicial decision with respect to the right of an officer of the Ohio national 
guard to pay a premium upon his official bond as such to a surety company 
from public funds of the state under appropriations either for maintenance 
of the Ohio national guard or for incidental expenses of militia companies, 
as prescribed in section 5267, General Code. 

"Section 3104, R. S., now section 5314 of the General Code, 83 0. L., 95 
provides as follows : 

"'All officers, commissioned under this title, in whose hands is placed 
public money or other public property, shall give bonds in the sum not to 
exceed four thousand dollars for a company commander, and five thousand 
dollars for a regimt"ntal quartermaster, and all other officers such sums 
as the commander-in-chief, may direct, conditioned faithfully to account 
for all public moneys and property which they may receive. The com­
mander-in-chief may at any time increase the smn so prescribed.' 

"Section 3105. R. S., now section 5314, General Code, 94, 0. L.. 314, 
provides as follows: 

"'Each person elected or appointed to have the custody of any funds of 
a military organization, before receiving such fund, shall enter into bond in 
twice the amount likely to be in his hands at any time, but not less than 
five hundred dollars, with at least two good and sufficient sureties, to be 
approved by the auditor of the proper county, payable to the state of Ohio 
for the use of such organization, for the faithful discharge of his duties, 
and the careful keeping and disbursement of such funds, as directed by 
the council of administra:tion of such organization.' 

"Nowhere is there an express provision as to the source of the fund 
from which payment for such bonds shall be made. 

"By 103, 0. L., page 628, the following general appropriation is made: 
":\Iaintenance, Ohio national guard --------------------- $290,000.00. 
"100, 0. L., 27, paragraph 4, provides as follows: 

"'Section 5265. The auditor of state shall credit to the "state military 
fund" from the general revenues of the state a sum equal to ten cents for 
each person who was a resident of the state, as shown by each last pre­
ceding federal census. Such fund shall be a continuous fund and available 
only for the support of the organized militia. It shall not be diverted to 
any other fund or used for any other purpose.' 

" 'Section 6255. The general assembly shall appropriate annually, and 
divide into two funds, the amount authorized by the preceding section. 
Such fui1ds shall be respectfully known as the "state armory fund" and 
"maintenance Ohio national guard fund.'''. 

" 'Section 5267. From the "maintenance Ohio national guard fund" the 
adjutant general shall pay the per diem, transportation, subsistence and in-
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cidental expenses of militia companies, inspections and incidental expenses 
of camp, including horse· hire, fuel, lumber, forage of ·horses and medical 
supplies' 

"By the act of April 28, 1886, 0. L., 95 98, it is provided: 
"'The national guard shall be governed by the military laws of the state, 

the orders of the commander-in-chief and the code of regulations.' 
"The following section provides: 
"The commander-in-chief shall be authorized to make and publish such 

regulations as will increase the discipline and efficiency of the national 
guard.' 

"Under this authority such a military code has been established which 
affirmatively provides among other things that a premium paid to a surety 
company for official bonds of officers of the Ohio national guard is a proper 
expenditure of that portion of the funds appropriated for maintenance of the 
Ohio national guard. 

"We are inclined to think that this provision is a valid one. 'M ainte-
nance is defined tOo be the supply of necessaries and convenience.' 

"25 Cyc. 664. 
"33 N. E. 183. 
"19 L. R. A. 187, opinion page 193. 
"See also Webster and Bouvier 'maintenance.' 
"Counsel for defendant in error gives as a definition of incidental ex­

penses of a military organization 'anything not specifically excepted for 
which there is a military necessity.' 

"In any event we are clearly of the opinion that the giving of these 
bonds to the state for its protection and the protection of the United States, 
being required by law, and especially required of officers rendering a loyal 
and patriotic service for which they receive no salary and to which they 
devote a large portion of their time, the expense would be properly in­
cluded in the appropriations for the incidental expenses of military organiza­
tions, especially inasmuch as the military code governing such matters 
has affirmatively declared such expenditures to be proper ones. 

"lt is stated in argument that these premiums have been constantly 
paid throughout the national guard for a period of over fourteen years. 
'vVe would be unable to attach any significance to this fact were we not of 
the opinion that they have been rightly so paid. 

"The judgment of the court below is affirmed without penalty." 

The only differentiation between the case decided above and that passed on 
with approval by the opinion of the attorney general, dated April 27, 1914, and 
the subject-matter of this discussion is that, in the former case the question raised 
was whether a bond premium given by a national guard officer to the state for its 
protection might be paid for from the maintenance fund; and in the case covered 
by the enquiry the question is as to whether a bond given to the United States 
for the security of and a proper accounting for the public funds of the United States 
placed at the disposal of the state for its military department might be so paid. 
I can see no difference in law or in principle between the cases. Clearly, under the 
definition of maintenance above quoted, it would be properly payable, and I am of 
the opinion that a payment out of such fund would be fully within the Jetter and 
spirit of the law. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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94. 

BUREAU OF VIT.\L STATISTICS--l.IAY DE:.IAND PAY:.IENT FOR 
COPIES OF BIRTH AXD DEATH CERTIFICATES. 

The bureau of vitaf statistics may demand payment from other state depart­
ments for certified copies of birth a11d death certificates issued to such other depar­
meuts. 

CoLCMBUS, OHIO, February 19, 1915. 

Bureau of Vital Statistics, Deparment of Secretary of State, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of February 16, 1915, requesting my opinion as 

follows: 

"Kindly give me your opinion on the following question: 
"'May certified copies of birth and death certificates be issued by the 

bureau of vital statistics, to other state departments for use in those de­
partments without the payment of the statutory fee as stipulated in section 
231, G. C.' 

"The incident which has brought forth this question is this: 
"On February 15, 1915, Mr. McKee, a claim investigator for the in­

dustrial commission of Ohio secured six certified copies of death certificates 
for the use of the commission. All of the deceased were foreigners with 
no dependents in this country. There were no persons therefore who could 
be required to furnish the certified copies in prosecuting claims as de­
pendents. 

"For these certified copies a statement was rendered to the industrial 
commission of Ohio for the full amount of $3.00. This statement has 
been returned with the following letter: 
"Dr. A. C. Holland, 

"State Registrar of Vital Statistics, Columbus, Ohio. 
"Dear Doctor :-vVe are returning herewith your statement for $3.00 

covering six certified copies of certificates of death secured from your de­
partment by one of our claims investigators. 

"Inasmuch as the certificates in question are used in connection with the 
activities of another state department, it is our opinion that no charge 
should be made by your department for the certificates so furnished. 

"Yours very truly, 
"(Signed) H. H. Hamm." 

Section 231 of the General Code referred to in your letter, provides as follows: 

"The state registrar shall furnish any applicant therefor a certified 
copy of the record of a birth or death registered under provisions of this 
chapter relating to vital statistics, for which he shall receive a fee of fifty 
cents from the applicant. Such copy, when properly certified by the state 
registrar to he a true copy thereof, shall be prima facia evidencl! in all 
courts and places of the facts therein stated. 

"For a search of the files ·and records when no certified copy is made, 
the state registrar shall receive a fee of fifty cents from the applicant for 
each hour or fractional hour of time of search; prodded, that the United 
States census bureau may obtain without cost to the state, transcripts of 
births and deaths without payment of the fees herein prescribed." 
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I assume from your letter that Mr. 1IcKee was authorized by the industrial 
commission of Ohio to secure the six certified death certificates mentioned, "and 
without discussing the right or necessity of the industrial commission to secure 
these certificates, I deem it sufficient to call your attention to section 280 of the 
General Code, which is as follows: 

"All service rendered and property transferred from one institution, 
department, improvement, or public service industry, to another, shall be 
paid for at its full value. No institution, department, improvement, or 
public service industry, shall receive financial benefit from an appro­
priation made or fund created for the support of another. When an ap­
propriation account is closed, an unexpended balance shall revert to the 
fund from which the appropriation was made." 

The furnishing of these death certificates was without doubt a "service" such 
as is contemplated in the statutes and this "service" was furnished by one state 
department to another. Therefore, I am of the opinion that the bureau of vital· 
statistics is entitled to receive and may demand payment under section 231, G. C., 
from other state departments for certified copies of births and death certificates 
issued to such other departments by the bureau. 

95. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

EMPLOYE OF RAILROAD COMPANY. WHO IS A MEMBER OF THE 
GENERAL ASSEMBLY OF OHIO :\fAY BE ISSUED A PASS. 

Railroad co~ollpan)• may issue pass to employe who is a member of the general 
assembly. 

CoLUMBUS, OHIO, February 19, 1915. 

HoN. DAviD HEINSELMAN, Member House of Representatives, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your letter of February 17th, in 

which you request my opinion upon the following question : 

"Will you please give me your opinion on the federal and state laws 
in regard to railroad companies issuing passes to employes who are members 
of the house and senate?" 

Section 516, General Code of Ohio, provides in part as follows: 

"No railroad company, cwning or operating a railroad wholly or 
partly within this state, shall directly or ind.irectly, issue or give a free 
ticket, free pass, or free transportation for passengers, except to its em­
ployes and their families, its officers, agents. surgeons, physicians and at­
torneys at law; * * * Provided. that the term 'employes' as used in 
this paragraph shall include furloughed, pensioned, and superannuated em-
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ployes, persons who have become disabled or infirm in the service of any 
such common carrier, * * * and ex-employes traveling for the purpose 
of entering the service of any such common carrier; * * *" 

Section 8563-5, United States Compiled Statutes, 1913, provides as follows: 

"Xo common carrier subject to the provisions of this act shall after 
January first, nineteen hundred and seven, directly or indirectly, issue or 
give any interstate free ticket, free pass, or free transportation for pas­
sengers, except to its employes and their families, its officers, agents, sur­
geons, physicians and attorneys at law; * * * Provided further, that 
the term 'employes' as used in this paragraph shall include furloughed, 
pensioned, and superannuated employes, persons who have become disabled 
or infirm in the service of any such common carrier, * * * and ex­
employes traveling for the purpose of entering the service of any such 
common carrier; * * *." 
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The above sections quoted in part are the provisions of law which prohibit free 
transportation by railroad companies in Ohio and the United States. 

You will note that the one exception above quoted in both the United States 
and Ohio Statutes especially excepts employes, their families, surgeons, physicians 
and attorneys at law of railroad companies, from the provisions of such acts, 
and also further defines the term "employe." 

It would seem that if the employe referred to in your letter comes within the 
provisions of the term "employe" as here defined in both the Ohio and the United 
States Statutes, he would become an exception to the rule. I am, therefore, of the 
opinion that employes of railroad companies, who are members of the house and 
senate can be issued passes, provided said employes come within the purview of 
the exceptions enumerated in the section quoted. 

In this opinion, I have merely answered the question as submitted ami have 
not considered the question of an employe of a railroad company, who is a member 
of the house or senate, traveling on his pass, as to whether or not he is t!ntitiecl 
to mileage as provided by section 50, General Code. 

96. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

REASOXABLE LI:\IITATIO:\' 0:\' A:\lOUXT OF :\IOXTHLY EXPEJ\'SES 
:\lAY BE :\JADE BY THE IXDUSTRIAL CO:\Il\IISSIO~ FOR ITS EM­
PLOYES-XO POWER TO GRAXT A LU:\IP SU:\I FOR EXPENSES. 

The iudustrial commissio11 may make reasouable limitation on amount of 
monthly expenses, but has 110 pmver to grout a lump sum in lieu thereof. 

CoLt:MBl'S, Omo, February 19, 1915. · 

The Industrial C ouwzissiau of Ohio, Columbus, Ohio. 
GENTLEMEN :-In your letter dated February 12, 1915, you submit to me for my 

opinion thereon the following inquiry: 

6-A. G. 
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"Has the industrial commission authority under section 915, Ohio 
Laws 103, page 468, to allow the mine rescue car attendant the sum of 
$25.00 per month for meals, and permit him to make such arrangements 
for his meals as will be satisfactory to him, providing, of course, he 
makes arrangements that will be satisfactory to the commission as to the 
amount of time it would take him away from the car in order to get his 
meals?" 

Section 915 of the General Code, as amended 103 Ohio Laws 467, after pro­
viding for the manner of the equipment of the said rescue car, provides that: 

"The rescue car with its equipment; shall be stationed at such point 
as may be designated by the chief inspector of mines, and may be trans­
ferred, by his direction, at any time to any point within the state for 
the purpose of facilitating the efficient inspection of mines and conduct­
ing rescue work, and to demonstrate the various appliances and instruct 
persons in their use in first aiel and rescue work. 

. "The rescue car with its equipment shall be continuously in charge of 
one person who shall be appointed by the chief inspector of mines," with the 
approval of the governor, and who shall receive a salary of twelve hundred 
dollars per annum, together with all necessary expenses incurred in the 
discharge of his duties." 

To comply with this law it is necessary for this attendant to sleep in said 
car and to be available thereat for service at all times in order to respond to 
emergency calls. 

As to taking his meals away from the rescue car your commission miy make 
such reasonable regulations as will carry out the spirit of the law. 

As to expenses you are not authorized to enter into an arrangement for a lump 
sum. You may, however, within your reasonable discretion fix a maximum which 
the employe may not exceed. It will be necessary for such employe to itemize his 
expenses in order that the auditor may draw warrant for same upon the treasury. 

97. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

PRIVATE CORPORATIOl\'- PUBLICATIOI'\ OF NOTICE OF STOCK­
HOLDERS' l\1EETINGS-CERTIFICATE OF DISSOLUTION SHOULD 
COXTAI.:\ PROOF OF PUBLlCATIO.:\ OF SUCH NOTICE. 

Publicatio11 of notice of stockholders' meeti11g for purpose of dissolution of a 
private corporatioll u11der sectio11 8749, G. C., cawzot be waived, a certificate which 
fails to show that such publicatio11 has bee11 made should not be filed or recorded 
by the secretor}' of state as a certificatioll of dissolutio11. 

Cor.u MBUS, OHIO, February 19, 1915. 

HoN. CHAS. Q. lliLDEBR.\:-."T, Secretary of State, Columbus, Ohio. 
D~:AR SJR:-You request my opinion as to your power and duty to file and 

record a purported certificate of dissolution under section 8740 of the General Code, 
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which contains recitals conformable to the provisions of the statutes in all respects 
save one, viz., the requirement that notice to meet of the stockholders at which the 
dissolution shall be effected, shall be given 

"by publication for four weeks in some newspaper published and of general 
circulation in the county wherein the principal office of the corporation is 
located and by written notices addressed to each of the stockholders whose 
residence is known." 

InsteaU of a recital of such facts the certificate contains the following: 

"that all of the stockholders of said corporation in writing waived notice 
of the time and place of the meeting of said stockholders authorized and 
directed to be given under section 8740 of the General Code of Ohio." 

Technical objections might be made to this waiver in that the statute requires 
that not only the time aud place of the meeting be given, but also its object. 

· But waiving this technicality, I am brought to the consideration of the funda­
mental question as to whether or not the notices required to be given by section 
8740 of the General Code can be waived at all. 

A strong inference against the possibility of waiver is found in the fact that 
elsewhere in the related statutes "upon the general subject of the organization and 
power of a corporation, there are specific provisions for the waiving of certain 
notices. (See sections 8631, 8635, 8698, 8711 and 8723.) 

In fact, in nearly all if not every case in which notice of any particular kind 
is required by law to be given, respecting a corporate meeting, there is also specific 
provision for waiver except in the dissolution statutes. Neither section 8738 nor 
section 8740, General Code, authorizes a waiver of the notice therein provided for. 

It is at least reasonable to conclude, in the fact of the general legislative policy 
disclosed hy the statutes cited, that if the general assembly had intended that the 
notices provided in the dissolution statutes could be waived by the stockholders, it 
would have made express provision therefor. We are dealing with a question of 
legislative intention; for whatever may be the purpose of such a notice, it is clear 
that if the statute is found to have an unmistakable meaning, it must be followed 
in every case. 

But I incline strongly to the view that the notices provided for by statute 
are not for the exclusive benefit of the stockholder and that this undoubtedly is 
the reason why the statute does not provide that the stockholders may waive them. 
Under section 8740, for example, the stockholders are entitled to personal notice 
in writing as well as to notice by publication. The requirement of the giving of 
notice in both these ways in all cases, whether there are stockholders whose ad­
dresses are unknown or not, constitutes a strong indication that the newspaper pub­
lication is for the benefit of parties other than the stockholders. 

I believe that the newspaper publication is for the benefit of the creditors of 
the corporation and the general public; despite the corporation's own determina­
tion that it has "closed its business and paid all of its debts and liabilities," which 
under the statute must be made and which is certified to in the instrument which is 
tendered to you for filing, the statutes contemplate that those whom the managers 
of the corporation may not consider to be creditors and who believes notwith­
standing that they have a claim against the corporation, shall have notice of its 
contemplated dissolution. It is at least not clear under the statutes that the 
notic~ is for the sole benefit of the stockholders and every inference which is ap-
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parent from the words of the statute points in the opposite direction. Therefore, 
I am of the opinion that the certificate of dissolution which has been tendered to 
you is not legal in form and that you are not obliged to file and record the same. 

Nor· do I think that having notice of the defects of the instrument, you 
have authority to accept for filing and record. While I do not wish in this opinion 
to question the authority of the secretary of state to file miscellaneous papers 
tendered to him for that purpose, on the payment of the proper fee, yet where 
a paper is tendered as a certificate of dissolution, which in point of fact is not valid 
as such, and the secretary of state has notice of its invalidity from its own terms, 
I believe it is his duty to refuse to file and record it. 

98. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

CERTIFICATE OF AMENDMENT TO ARTICLES OF INCORPORATION 
MUST SHOW NOTICE HAS BEEN . GIVEN TO ALL MEMBERS OF 
SUCH CORPORATION BY PUBLICATION OR WAIVER BY ALL 
l\1El\1BERS IN WRITING-AMENDMENT MUST BE CONCURRED IN 
BY THREE-FIFTHS OF ALL l\IEMBERS OF SUCH CORPORATION. 

A certificate of amendment to the articles of incorporation of a mutual fire 
insurance association which fails to show that notice has been given either by 
publication or waived in writing by all of the members of such company, and which 
lihewise fails to show that the amendment was COllC!Ir!·ed in by three-fifths of the 
members of such company should .not be filed and recorded by the secretary oft 
state. 

CoLUMBUS, 0Hro, Febr~ary 19, 1915. 

RoN. (HAS. ·Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I return herewith proposed amendment of articles of incorporation 

of the J'\ orton Mutual Fire Association sent to me in your letter of February 12th. 
I have not endorsed my approval thereon nor am I able to advise that the certificate 
is in such form as that it ought to be filed in your office. 

The statutes relative to amendments to articles of incorporation, sections 8720 
et seq., General Code. very clearly provide that notices of the corporate meetings 
must be either given by newspaper publication or waiver in writing by all the stock­
holders or members. While the giving of notice by mail might be regarded as 
constituting a substantial compliance with these statutes, it is certainly not a literal 
compliance with them, and where the waiver of all the members is not secured, I 
could not advise that the proceedings were in accordance with law. 

Because, therefore, the certificate which I return herewith shows the giving 
of notice by mail instead of by newspaper publication, and because newspaper 
publication was not waived in writing by all the members of the company and for 
the additional reason, which l believe I have not yet mentioned, that while the 
certificate recites that the proposal to amend was adopted without a dissenting vote, 
it does not show that it was concurred in by at least three-fifths of the members 
of the company. I am obliged to advise that you refuse to file and record the same. 

Respectfully, 
Enw ARD C. TuRN.ER, 

Attorney General. 
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99. 

AGRICULTURAL CO~I:\ITSSIOX-SECTIOXS OF THE GENERAL CODE 
WHICH APPLY TO COUXTY EXPERIMENT FARMS. 

The law of the state relating to county experiment farms is to be found in• 
sections 1174, 1175. 1176, 1177, 1177-1, 1177-5, 1177-6, 1177-8 and 1177-9 of the Ge11eral 
Code, as found iu the agricultural commission act, 103 0. L. 304, and m sections 
1165-6, 1165-7, 1165-8 and 1165-11 of the General Code as amended i1l 103 0. L., 436, 
with the added proviso that i11 reading the last four amended sections referred to, 
the expression "board of control of the Ohio agriwltural experiment station" where 
it occurs therein, must be read "agricultural commission." 

CoLUMBUS, Onro, February 20, 1915. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under date of February 8, 1915, I have a communication from Mr. 

Benj. F. Gayman, secretary of the agricultural commission, which communica­
tion reads as follows: 

"On page 341, 0. L., 103, you will notice that the agricultural commis­
sion act was passed April IS, 1913, approved May 3, 1913, filed in the office 
of the secretary of state May 7, 1913. 

"On page 437, 0. L., 103, you will notice that an act amending the 
county experiment farm law was passed April 14, 1913, approved May 5, 1913, 
filed in the office of the secretary of state May 8, 1913. 

"I am authoriled by the agricultural commission to request an opinion 
from your department which of these acts is to be recogmzed by the 
commission as the law relating to county experiment farms." 

A consideration of this inquiry involves a hrief reference to the history of the 
legislation relating to county experiment farms. The first act upon this subject 
is found in 101 0. L., 124. The sections of this act were designated as sections 
1165-1 to 1165-13 inclusive, of the General Code. This act which was adopted in 
1910, remained in force without modification until the regular session of the general 
assembly in 1913, when two acts were passed dealing with the subject of county 
experiment farms. 

One of these acts passed in 1913, and dealing with the subject of county experi­
ment farms is the agricultural commission act found in 103 0. L., 304. This act 
is entitled "an act to create the agricultural commission of Ohio, and to prescribe 
its organization, its powers and its duties," etc. This act specifically repeals 
sections 1165-1 to 1165-13, inclusive, of the General Code, said sections being the 
original law relating to county experiment farms, but the act contains a re-enact­
ment of those sections and as re-enacted they were given different section numbers 
by the attorney general, being designated as sections 1174 to 1177-9, inclusive. The 
only change made in these sections by the agricultural commission act was to sub­
stitute in said sections the expression "agricultural commission" for "board of con­
trol of the Ohio agricultural experiment station," where the latter expression 
occurred. It is manifest that the legislature in passing the agricultural commission 
act, did not intend to change in any way the law relating to county experiment 
farms, and that its only object in repealing and re-enacting these sections was to 
make the language thereof correspond with the change in the law brought about 
by the abolition of the board of control of the Ohio agricultural experiment station 
and the casting of its duties upon the newly created agricultural commission.-
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The other of these acts passed in 1913, and dealing with the subject of county 
experiment farms, is found in 103 0. L., 436. This act is entitled "an act to amend 
sections 1165-6, 1165-i, 1165-8 and 1165-11 to authorize the establishment of county 
experiment farms." The act amends these four sections in important particulars, the 
object of most of the changes being to take certain powers away from the county 
commissioners and lodge these powers in a central board which at the time of the 
passage of this act was the board of control of the Ohio agricultural experiment 
station. It is apparent from the title and substance of this act that the legislature 
in passing it had in mind and intended to make important changes in the law relating 
to county experiment farms. The order of the passage, approval and filing of these 
two acts is indicated in the letter of your secretary above quoted. 

From the above statement, it will be seen that when the general assembly con­
vened in 1913, there existed a certain law relating to county experiment farms, and 
that the legislature intended and attempted to do two things with this law. One of 
these things was to change the phraseology of the law to make it correspond with 
certain changes in other laws, and the other was to amend four sections of the law 
in important particulars. Unfortunately the legislature did not have 111 mind both 
things at the same time, and proceeded on April 14th, to adopt an act amending in 
a substantial way .four sections of the law relating to county experiment farms, 
and upon the following day adopted the agricultural commission act repealing all 
of the sections of the code relating to county experiment farms and re-enacting 
the same, the law as re-enacted containing a change in phraseology, but absolutely 
no change in its substance, as compared with the original law. 

I am of the opinion that the intention of the legislature can be clearly 
gathered from a consideration of the original law as adopted in 1910, and the two 
acts adopted on succeeding days in 1913. \'Vhen the legislature convened in 1913, 
it found in existence a certain law relating to county experiment farms. On April 
14th, it sought to substantially amend four sections of this law, the main purpose 
of the amendment being to destroy the divided authority of the county commis­
sioners and board of control of the Ohio agricultural experiment station as to 
certain matters and to vest the entire authority as to these matters in the board 
of control. On April 15th, it sought to strike out of every section relating to 
county experiment farms and containing the expression "board of control of the 
Ohio agricultural experiment station" said expression, and to substitute therefor 
the expression "agricultural commission," the sole reason for this change being that 
in the same act the legislature abolished the board of control of the Ohio agricultural 
experiment station and cast its duties upon the agricultural commission created in 
the same act. 

It is elementary that statutes upon the same matter or subject are to be con­
strued together, and this rule is the stronger where both acts under consideration 
were passed at the same session of the legislature. The main intention of the 
legislature in the matter under consideration was two-fold; to amend the sub­
stance of the law relating to county experiment farms and to change the phrase­
ology of said law so as to make it correspond with those other new sections of the 
code which abolished the board of control of the Ohio agricultural experiment 
station and cast its duties upon the newly created agricultural commission. 

Insofar as two statutes are irreconcilable, effect must he given to the one last 
approved. This rule is based upon the theory that the act of approval is part of the 
usual legislative program, and that therefore if two acts are irreconcilable, the 
one last approved is the last expression of the law making authority. This 
theory finds support in Ohio in the case of State ex rei. v. Halliday, 63 0. S., 165. 
The application of this rule to the matter under consideration would require that 
force and effect be given to sections 1165-6, 1165-7, 1165-8 and 1165-11 as amended 
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in 103 0. L., 436, for the reason that the act containing these amended sections was 
approved by the governor two days after he approved the agricultural commission 
act. 

For the reasons above given, I am of opinion that both acts must be read together and 
that full force and effect should be given to the expressed intention of the legislature in 
both acts; that part of the one act and part of the other are to be recognized by your 
commission as the law relating to county experiment farms; that sections 1165-6, 
1165-7, 1165-8 and 1165-11 as amended in 103 0. L., 436, are to be regarded as 
amendments of sections 1177-2, 1177-3, 1177-4 and 1177-7 as found in the agricultural 
commission act; and that the law now applicable to county experiment farms is 
to be found in sections 97, 98, 99, 100, 101, 105, 106, 108 and 109 of the agricultural 
commission act, being sections 1174, 1175, 1176, 1177, 1177-1, 1177-5, 1177-6, 1177-8 
and 1177-9 of the General Code, and in sections 1165-6, 1165-7, 1165-8 and 1165-11 
of the General Code as amended in 103 0. L., 436. To this statement must be 
added the proviso that the four amended sections last referred to must be read in 
the light of the provision of the agricultural commission act found in section 11 
of said act, being section 1089 of the General Code, to the effect that the agricultural 
commission shall succeed to and be possessed of the rights, authority and powers 
previously exercised by the board of control of the state agricultural experiment 
station. In reading said sections 1165-6, 1165-7, 1165-8 and 1165-11, as amended in 
103 0. L., 436, the expression "board of control of the Ohio agricultural experi­
ment station" where it occurs in said sections, must therefore be read "agri­
cultural commission." 

100. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ARTICLES OF I""CORPORATIO~-THE TRINITY MUTUAL FIRE IN­
SURAXCE ASSOCIATION. 

Articles of incorporation of The Triuity Mutual Fire Insurance Association 
relating to mutual protective associatio11s for the insurance of property are legally 
draWII. 

CoLL'MBUS, OHio, February 20, 1915. 

HoN. C. Q. IfiLDEBilANT, Sccre/ar:y of State. Columbus, Ohio. 
Dt:,\R SIR :-T return to you herewith the proposed articles of incorporation of 

The Trinity ::\Tutual Fire Insurance Association, having attached thereto my cer­
tificate that the same are in accordance with the provisions of law relating to 
mutual protective associations for the insurance of property. I am in doubt as 
to whether or not the certificate of the attorney general is required to be attached 
to such articles of incorporation, under the strict language of the present code, 
although such certificate was required under the original Revised Statutes. Inas­
much, however. as the articles of incorporation are in all respects legal I have 
no objection to attaching the same. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General, 
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101. 

STATE BOARD OF HEALTH HAS AUTHORITY TO ISSUE GENERAL 
ORDER FOR PUBLIC WATER SUPPLY, LEAVING IT OPTIONAL 
WITH MUNICIPALITY BETWEEN ALTERNATIVE REMEDIES­
BONDS MAY BE ISSUED BY A MUNICIPALITY FOR CARRYING 
OUT PROVISIONS WITHOUT SUBMITTING THE QUESTION TO 
VOTE, BUT SUCH ORDINANCE MUST SET FORTH THE NECESSITY 
FOR AN EMERGENCY. 

A general order to install a public water wpply may be issued by the state board 
of health, under section 1254, G. C., the municipality to choose between alternative 
measures to carry out the order, subject to approval by the state board of health. 
Bauds may be issued under section 1259, G. C., without submitting same to vote. 
An ordinance to carry out order of state board of health is not subject to refer­
endum when an emergency necessity is declared. 

CoLUMBUs, OHIO, February 20, 1915. 

DR. E. F. McCAMPBELL, Secretary and Executive Officer, State Board of Health, 
Columbus, Ohio. 
DEAR SrR :-Permit me to acknowledge receipt of your favor of February 12, 

1915, which is as follows: 

"I should like to have your advice and opinion in reference to the 
following matters : 

"In August, 1914, a complaint was made under the provisions of section 
1252, G. C., by the health officer of the city of Wooster against the 
quality of the public water supply. After due investigation the state board 
of health determined that the complaint was justified and observing the 
formalities required adopted the following order: 

"'Be It Ordered by the state board of health of the state of Ohio that 
the city of Wooster shall install and have in operation prior to January 1, 
1916, a public water supply satisfactory to the state board of health.' 

"This order, and the proceedings relative thereto, was submitted to 
and approved by the governor and the attorney general as required in section 
1254, G. C. 

"Objection is now made that the order is too general and an attempt 
has been made to enjoin an issue of bonds, the proceeds of which is to 
be used in securing a new water supply. Other questions have been 
raised in this case and I shall be glad to have an answer to the following 
questions: 

"1. When the state board of health has determined that improvement 
or change is necessary in a public water supply and two or more methods 
are available, can the board order the improvement or change to be 
made in a specified way, to the exclusion of any other way or method that 
would possibly give as good results; or, may the board issue an order that 
would give the municipality the option of choosing as between two or more 
available methods of securing the results that the state board of health 
finds necessary? 

"2. Can the council of the city of Wooster. for the purpose of carry­
out the order of the state board of health, as quoted above, issue bonds under 
the provisions of section 1259. G. C., or would it be necessary to submit 
the question to a vote as required by section 3939, G. C.? 
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"3. Can an ordinance providing for an issue of bonds, the purpoes of 
which is to provide funds to comply with an order of the state board of 
health, be declared an emergency measure and, therefore, not subject to 
referendum?" 
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Answering your first question permit me to advise that a reading of section 1254 
of the General Code does not disclose any provision which makes it mandatory 
on the state board of health to prescribe specific means whereby the public water 
supply referred to in the order quoted in your letter is to be provided, nor does 
it preclude the state board of health extending to any particular locality the 
privilege of taking advantage of anyone of several means, if there be more than 
one, for carrying out the provisions of the order; and in addition it may be 
observed that so far as possible the expense of making the necessary improvement 
should be borne by the city of Wooster, except insofar as it is necessary for the 
state board of health to make its investigations, finding, report, etc. All that is 
contemplated by the statute is that the state board of health shall be satisfied that 
the plan suggested for the fulfillment of its order is a workable one and designed 
to carry out the terms of the order. A municipal corporation, through its expert 
engineering corps, may inaugurate plans and devices for the development of the 
water supply, and, if there be alternative remedies, may choose between them sub­
ject only to the approval of the state board of health. 

In answering your second question permit me to call your attention to the 
provisions of section 1259 of the General Code, which is as follows: 

"Each municipal council, department or officer having jurisdiction to 
provide for the raising of revenues by tax levies, sale of bonds, or other­
wise, shall take all steps necessary to secure the funds for any such 
purpose or purposes When so secured, or the bonds thereof shall have 
been authorized by the proper municipal authority, such funds shall be 
considered as in the treasury and appropriated for such particular purpose or 
purposes, and shall not be used for any other purpose. The bonds authorized 
to be issued for such purpose shall not exceed five per cent. of the total 
value of all property in any city or village, as listed and assessed for 
taxation, and may be in addition to the total bonded indebtedness other­
wise permitted by law. The question of the issuance of such bonds shall 
not be required to be submitted to a vote." 

The section above quoted clearly states the question of the issue of such bonds 
shall not be put to a vote and is clear as to its provisions on this subject. 

Answering your third question as to whether or not an ordinance providing 
for an issue of the bonds, the purpose of which is to provide funds to comply 
with an order of the state board of health, is subject to a referendum, permit 
me to invite your attention to the provisions of section 4227-3, as amended in 103 
Ohio Laws, 212, which is as follows: 

"Whenever the council of any municipal corporation is by law required 
to pass more than one ordinance or other measure to complete the legis­
lation necessary to make and pay for any public improvement, the provisions 
of this act shall apply only to the first ordinance or other measure required 
to be passed and not to any subsequent ordinance or other measure relat­
ing thereto. Ordinances or other measures providing for appropria­
tions for the current expenses of any municipal corporation, or for 
street improvements petitioned for by the owners of a majority of the feet 
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front of the property benefited and to be especially assessed for the cost 
thereof as provided by statute, and emergency ordinances or measures 
necessary for tbe immediate preservation of the public peace, health or 
safety in such municipal corporation, shall go into immediate effect. Such 
emergency ordinances or measures must, upon a yea and nay vote, receive 
the vote of two-thirds of all the members elected to the council or other 
body corresponding to the council of such municipal corporation, and the 
reasons for such necessity shall be set forth in one section of the ordinance 
or other measure. The provisions of this act shall apply to pending 
legislation providing for any public improvement." 

In the section quoted above it is specifically provided that emergency ordinances 
or measures necessary for the immediate preservation of the public health in such 
municipal corporation shall go into immediate effect and therefore not be subject 
to the referendum provisions. It will be noted, however, that the reason for 
such necessity shall be set forth in one of the sections of the ordinance or other 
measure. In other words, it should contain a declaration to the effect that it is 
an emergency ordinance, being a matter for the preservation of the public health. 

The cases of Charles U. Shyrock (a taxpayer on behalf and for the benefit 
of the city of Zanesville, Ohio, v. the City of Zanesville, et a!., case 16533 in the 
Muskingum county court of common pleas, now pending in the supreme court), 
and William H. Koch v. the City of Zanesville, which are not yet reported, throw 
considerable light on the question of the issuance of bonds under the provisions 
of section 1259 of the General Code, as well as on the application of the referendum 
to an ordinance of council passed in connection with the carrying out of an order 
of the state board of health, and your familiarity with those cases, of course, 
acquaints you with the finding to the effect that the bonds issued under section 
1259, G. C., need not be submitted to a vote of the people, nor is an emergency 
ordinance made necessary for the preservation of the health such an ordinance as 
to invoke the referendum provisions. 

It is therefore my opinion that the state board of health has authority to issue 
a general order for a public water supply, leaving it optional with the municipal 
corporation to take advantage of alternative remedies, if there be such, for the 
enforcement of the order so long as the plan suggested or adopted be satisfactory 
to the state board of health under the provisions of section 1254 of the General 
Code; and a municipal corporation affected has authority to issue bonds to provide 
for the raising of necessary revenue to carry out the provisions of the order 
under section 1259, G. C., without submitting such bond issue to a vote of the 
people; that an ordinance providing means for the preservation of the public 
health in a municipal corporation shall go into immediate effect, and is not subject 
to a referendum when in such ordinance there is set forth a statement showing 
the necessity for ·the emergency. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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102. 

'"BLUE SKY LAW"-CO~DllSSIOXER IX IXSURANCE ~IATTERS-COR­
PORATIOX-TRUSTS FOR COXTROL OF IXSURAXCE CO~IPANIES 
A~IOUXT IX SUBSTAXCE TO COXSOLIDATION-ILLEGAL-"BLUE 
SKY LAW" CERTIFICATE SHOULD NOT BE ISSUED WHE~ 
SCHE~IE IS ILLEGAL AXD CAXXOT BE CONSU:M1IATED. 

The supcrinteudent of insurance is the "commissioner" under the "blue sky 
law" to whom application should be made for a certificate authori::ing the sale. 
or distributio11 of trust certificates to be issued by a trust declared for the purpose 
of acquiring control of insuraucc companies and bri11ging about their consolidation 
into one company. 

The e:rpenses inwrred by such a trust and for which com111011 trust certificates 
are to be issued constitute promotion expenses and commissions with respect tO: 
the organi::ati011 of the company to be consolidated. 

A trust formed for the purpose of controlling several insurance companies 
aud ultimately briuging about their consolidation, under the terms of which stock­
holders are to surrender their shares in the constituent companies ia return foro. 
trust certificates and the trustees are to exercise all the rights of stockholders 
excepting the receipt of dividends, is illegal and void under the laws of Ohio. 

A declaration of trust which attempts to create a capital which shall alone be 
liable for the debts of the trust and to relieve trustees and members of all personal 
liability, and u·hich attempts to give trust certificates such assignability as to make 
the trust perpetual in legal contemplation with succession of persons who are to be 
its beneficiaries is illegal and void as an attempt to create a corporation and to 
authori::e the exercise of corporate powers otherwise than in the manner prescribed 
by law. 

The consolidation of several iusurance companies, having an aggregate capital 
stock and surplus greatly in excess of $100,000, into a single company with a capital 
sloe/~ of $100.000 o11ly, u11dcr a scheme which contemplates the distribution (to 
holders of comlllOil trust certificates) of surplus assets to the amount of $2,000,000, 
could not lawfully be sanctinued. Rut if the law would require that the terms of 
consolidation be such as to preclude the distribution of such surplus assets, then 
the state could not sanction their disposal under the "blue sky law." 

The co11solidatioll of compa11ies writing participating policies with those writing 
llOIZ-participatillg policies onl_\' is at least questionable as a matter of law, when the 
proposed terms thereof are such as to require the distribution of a large part of 
the combined assets of the companies to be consolidated. 

The terms of the disposal of the securities of a trust are unfair withi1~ the 
mea11iug of the "blue sky law!' when the purposes of the trust are so vague and in­
definite as to make it impossible to ascertain in advance what companies are to 
be brought witlzill its operation. 

Trust certificates issued under the agreement above described have 110 valtte 
whatever iudef'elldelll of the successful cousltmmatiou of the proposed consolida­
tion through effective control of the constituent companies. 

The "commissioner" under the "blue sky law" is witho11t power to authorize by 
certificate the disposal of securities t.:hen it appears that the plan involves a viola­
tion of the lm.;, aud that the terms of disposal are grossly unfair, and unless ir. 
appears that the issuer is solvent. 

CoLUMBUS, Omo, February 23, 1915. 

HoN. HARRY T. H.\LL, Superinteudeut of Banks, aud HoN:FRANK TAGGART, Super­
iutendelll of Insurallce, Columbus, Ohio. 
GENTU:MEN :-The superintendent of hanks on February lOth, requested my 

opinion and advice relative to the issuance by him as commissioner under the 
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"blue sky law" of a ce~tificate under 6373, G. C.-and at his request I attended 
a hearing of the matter on the same morning. I have also received from the 
superintendent of banks his files pertaining to the matter. 

I have considered several legal questions arising out of the application made to 
said superintendent of banks in such capacity for a certificate authorizing the 
disposal of "trust certificates" to be issued by certain trustees acting under the 
name and style of "The Consolidated Companies." 

The existence of the questions which I have considered can be shown only by 
a somewhat elaborate statement of the facts involved, all of which are either 
matters of record or bt;yond dispute. Such a statement of facts begins most 
appropriately with the quotation of an instrument styled "agreement and declara­
tion of trust of the consolidated companies" which with certain material portions 
thereof italicized and with the omission of certain names is in full as follows: 

"It is desired to bring about a consolidation of four or more of a 
number of insurance companies now in operation in Ohio and adjoini11g 
states, for the purpose of uniting them into one strong company whose 
assets will be a guaranty of progressive business methods, whose surplus 
shall justify such expenditures of money as may be necessary to place a 
strong agency organization throughout Ohio and adjoining states, and 
whose net earnings by reason of savings in management, operating expense 
and maintenance of competing solicitors, will produce immediate dividends 
to its stockholders. 

"For this purpose trustees have been selected to act under the following 
trust agreement : 

"The plan contemplates the turning over to these trustees of ~ll or a 
large majority of the outstanding stock of the companies sought to be 
consolidated, so that the trustees will then control the various companies, 
and the matter of consolidation then becomes a detail. 

"Inasmuch as the period of time within which the consolidation 
sought can be brought about is indefinite, the trustees propose to issue 
certificates for stocks obtained by them and held as trustees, and when 
the last of the desired consolidation is brought about, to retire said cer­
tificates with cash dividends and a distribution of stock or the proceeds of 
sale of all or any part of the stock of the one insurance company. This 
company will be organized under the laws of the state of Ohio and will 
have outstanding not in excess of $100,000 of capital stock, and will have 
secured a very large amount of outstanding insurance. If all the com­
panies whose consolidation is desirable are consolidated, the consolidated 
company wilt have at least sixty millions of insurance. 

"Consolidation will be brought about as rapidly as possible, so that the 
objects of this trust may be rapidly accomplished, the property in the 
trustees' hands distributed, and the trust terminated within the shortest 
period of time possible. 

"In the discretion of the trustees, they may at any time, so long as the 
stock remains in their possession, call in the certificates therefor and sur­
render to the holders of preferred certificates the stock of any company 
for which such certificates were issued and abandon the attempt to con­
solidate or liquidate such company and they may, in their discretion, sur­
render all stock obtained by them and call in all outstanding preferred 
certificates and cancel the same. 

"Any holder of preferred certificates may at any time after two years 
from date of issue thereof demand the return of the stock exchanged 
therefor and the· trustees, if said stock is still in their possession, i. e., if 
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they have not surrendered or cancelled the same in the process of effect­
ing a consolidation, shall return the same upon surrender to them of the 
preferred certificates issued therefor. 

"The original trustees under the designation of the consolidated com­
panies will be composed of the following persons, who will serve until 
their successors are appointed and qualified in the manner herein provided. 

· "(Here follows a list of the names of fifteen trustees.) 

"They will, from time to time, issue as much of preferred certificates 
up to four million dollars in one dollar certificates and common certificates 
ttP to two million dollars in one dollar certificates and additional common 
certificates to redeem preferred certificates if required as may be neces­
sary to carry out the object of this trust, the Preferred certificates to be 
exchanged at par for stock in the various companies at a price to be fixed 
by the trustees and entered on their minutes-this price to be based on 
the par value of the stock of the respective companies, the surplus and the 
amount of outstanding insurance, assuming this insurance to be worth $20 
per thousand and making proper allowance for any impairment of the 
reserve of such company which may be disclosed. The price fixed by 
the trustees may not be increased unless the increase applies as well to all 
stock exchanged theretofore. All stocks purchased to be trust property 
a11d to be administered under the terms of this trust. No preferred cer­
tificates may be issued except in exchange for stock of insurance com­
Patties at the prices fixed by the trustees. The trustees, immediately on 
organizatio11, may contract for the work of soliciting and securing the 
exchange, but the price to be paid therefor, and for the initial expense 
thereof shall be payable, in common certificates only and the trustees 
themselves may accept pay in such certificates from the party or parties 
until such time as dividends are received from the new company when 
they may be paid for sen-ices as provided herein. 

"One. The trustees as such in their collective capacity shall be desig­
llated as the coHsolidated companies, so far as practicable, and u11der that 
ttame sltall conduct all business, execute all instruments in writing in the 
performance of their trust. 
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"Two. The present trustees shall serve for a period of three (3) years, 
or until resignation, and they may at any time iftcrease the number of 
trustees by appointment of additional trustees until the etttire number 
shall not be in excess of twenty-one. In case of the resignation or death 
of any tru~tee, the remaining trustees shall fill such vacancies by a majority 
vote thereof. Any trustees which have been appointed as additional trustees 
and any trustees who may be elected to fill vacancies caused by resignation 
or death shall succeed to the rights of the present trustees and the trust 
shall vest in such tmstee or trustees together with the continuing trustees 
without any further conveyance. Any new trustees appointed or trustees 
who have been elected to fill vacancies caused by resignation or death 
shall serve until the expiration of the three-year period above mentioned 
or until resignation. If, at the end of said three-year period, the trustees 
by a majority vote resolve that the trust has not bee11 ftllly completed or 
that the bringing into the consolidation of any other company or com­
Panies is desirable, the period of termination of the trust may be extended 
for Olle year, a1td similarly at the end of one year the termination may be 
postponed another :year under the same conditions, and so each successive 
)•ear in the discretion of the trustees; said trustees in the event of such 
extension, but the certificate holders by a vote of a majority of each class 
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may at any annual meeting terminate the trust. In the event of dissolu­
tion, the trustees shall convert the securities i" their hands into money· 
and distribute the same among the certificate holders according to their 
and distribue the same among the certificate holders according to their 
respective interests. 

"Three. For the purpose of laying before the cestui que trust a state­
ment of the conditions of the business, the trustees shall annually call a 
meeting of all the certificate holders, both common and preferred, at the 
office of the trustees and shall submit a financial statement of the affairs of 
the trust. Certificate holders may be represented by written proxies. 

"Four. The trustees as such shall own the legal title to all property or 
assets of any kind at any time belonging to their trust, and shall have and 
exercise the exclusive management and control of same. They shall not 
be personally liable upon any obligation incurred by them in the manage­
ment of the trust and they may vote in person or by proxy any shares of 
stock belonging to them as trustees. 

"Five. So far as strangers to this trust are concerned, a resolution of 
the trustees authorizing a particular act to be done shall be conclusive 
evidence in favor of such strangers that such act is within the power of 
the trustees. 

'
0Six. The trustees may make any rule in reference to the management 

of the trust not inconsistent with the terms of this instrument which they 
may deem necessary or favorable for the conduct of the business, and 
may repeal or change the same from time to time by majority vote. 
They may adopt and use a common seal. These rules shall provide for 
the number of trusfees constituting a quorum and shall be recorded in the 
record book of the trustees and on demand a copy shall be furnished 
any certificate holder. 

"Seven. The trustees shall annually elect a president and vice-presi­
dent from their number and shall also elect a secretary and treasurer from 
certificate holders. They shall have the authority to appoint such officers,. 
agents or attorneys, which they may, from time to time, deein necessary 
or expedient for the conduct of their business. They shall keep minutes 
of all actions taken by them, which shall be oPelt to the inspection of the 
certificate holders. They shall fix the compensation of all their agents, 
and after the dividends are earned and paid on the preferred certificates they 
are likewise authorized to pay to themselves reasonable compensation for 
their own services out of the income received by them. 

"Eight. The trustees shall not be liable for errors in judgment in 
holding property or assets of any kind originally conveyed or assigned to 
them or in acquiring and afterwards holding additional property, or assets 
nor for any loss arising out of any investment, nor for any act performed 
or omitted by them in the execution of this trust in good faith. 

"Nine. Certificates hereunder shall be of the par value of $1.00 each 
and shall be divided into preferred and common certificates. The pre­
ferred certificates shall be entitled to a cumulative semi-annual dividend 
at' the rate of seven (7) per cent. per annum, the same to be paid or set 
apart before any dividend shall be set apart for the common certificates. 
The dividends to cumulate only from time of consolidation and on resolu­
tion of the trustees to that effect. In the meantime all dividends declared by 
any company are to be paid to the owner of the stock of such company 
at the time of its transfer. The trustees may at any dividend period redeem 
outstanding preferred certificates at par, but they must redeem the same 
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fractional part of the holdings of each certificate owner and for this 
purpose may issue fractioual certificates if necessary. As soon as one­
half of the outstanding preferred certificates in amount are redeemed the 
holder may exchange his remaillillg preferred for common certificates, 
and for this purpose the trustees are authorized to issue additiollal common 
certificates for the requisite amount without the consent of the holders of 
common certificates. In case of liquidation the proceeds of the liquidation 
shall be first applied to the payment to the holders of the preferred cer­
tificates in the amount of $1.00 per certificate and any accrued and unpaid 
dividends thereon, and the balance remaining thereunder shall be divided 
among the holders of the common certificates in proportion to their hold­
ings. Provided, however, that after a dividend of seven (7) per cent. 
shall have been paid on common certificates from earnings in any calendar 
year, then all certificate holders shall participate in any further dividend 
distribution during that year without distinction. 

"Ten. The form of the common certificate shall be such as is 
adopted by the trustees. 

''Eleven. The form of the preferred certificates shall be as follows: 

"AUTHORIZED CERTIFICATES, $6,000,000. 

"COI\'SOLIDATED COMPANIES. 

"Unincorporated. 
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"Common 2,000,000---preferred certificates-preferred 4,000,000. 
"This certifies that -------------------- is the owner of -----------­

Preferred Certificates in the consolidated companies of the par value of 
one (1) dollar each which he holds subject to an agreement and declara­
tion of trust dated January 6, A. D., 1915; a duplicate original of which 
is on file at the office of the superintendent of banks and banking at 
Columbus, 0., and in the office of the superintendent of insurance of Ohio, 
and which is hereby referred to and made a part of this certificate. 

"It is mutually agreed between the certificate holders and the trustees 
of the consolidated companies that there may be an issue of 4,000,000 shares 
of preferred certificates, of the par value of $1.00 each, such certificates 
to be cumulative and bear dividends at the rate of seven (7) per cent. 
per annum, payable on the first days of January and July of each year, 
and to be paid or provided for before any dividends shall be paid or set 
apart on the common certificates. Dividends to commence to accumulate 
as provided in the declaration of trust. 

"This certificate to be valid must be signed by the president or vice­
president and by the secretary of the trustees of the consolidated com­
panies, and neither the trustees nor the holder of this certificate assume 
any liability in reference to the shares or business of the consolidated 
companies. 

"After a divident of 7 per cent. shall have been paid on both preferred 
and common certificates from earnings in any calendar year, then all 
certificate holders shall participate in any further dividend distribution of 
that year without distinction. 

"On vote of the majority of the trustees this certificate may· be re­
deemed at any dividend paying period at par and accrued dividends. 

"After one-half in amount of preferred certificates are redeemed, the 
holder may exchange his remaining certificates for common certificates at 
par. 

"In Witness Whereof, Under said declaration of trust the trustees 
herein designated as the consolidated companies have caused their seal to 
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be hereto affixed and this certificate to be executed in the name and on 
behalf of the consolidated companies by its president and secretary, this 

------------------ day of -------------------• 1915. 
''By-----------------------------------------

"President of Trustees. 

"Twelve. The trustees may, from time to time, declare and pay 
dividends out of the net earnings made by them, but the amounts of the 
dividends and the payment of them shall be wholly in the discretion of the 
trustees except as provided above. 

"Thirteen. The fiscal year of the trustees shall end with the calendar 
year. The trustees shall serve until their successors shall be appointed and 
qualified as provided herein. Of meetings of the trustees notices shall be 
given by mail to each trustee at his registered address at least three days 
before such meetings. Five (5) days' notice shall be given of meetings of 
certificate holders. 

"Fourteen. The ownership of certificates hereunder shall not entitle 
the holders to any title in or ·to the trust property or assets of any kind 
whatsoever, or right to call for a partition or division of the same. 

"Fifteen. The trustees shall have 110 power to bind the certificate 
holders personally, and the certificate holder and his assigns, all personal 
or corporations extending credit to, contracting with, or having any 
claim against the trustees, shall look only to the fu11ds and property of the 
trust for payment of such contracts or claim, or for the payment of any 
debt, damage, judgment or decree, or any money that may otherwise be­
come due and payable to them from the trustees, so that '11either the 
trustees nor certificate holders, either present or future, shall be personally 
liable therefor. 

"Sixteen. This declaration of trust may be amended at any time by 
agreeme11t of a majority of the certificate holders and a majority of the 
trustees, but no amendment shall be adopted which shall charge the trustees 
or certificate holders with any personal liability, or which shall change the 
rights of priority of the holders of preferred certificates, nor shall the 
number of certificates authorized to be issued be at any time increased, 
except as herein provided as to common certificates. 

"The signature hereto of the trustees selected signifies their ac­
ceptance of the trust and their agreement to administer the same in ac­
cordance with its terms. 

"Witness the hands of the several trustees at Columbus, Ohio, this 26th 
day of January, 1915. 

"(Here follow the signatures of the fifteen trustees.)" 

With certain possible exceptions to which I shall hereinafter refer, the meaning 
of the terms of the above instrument is plain. Although no certificates have been 
issued- or disposed of the fifteen trustees named in the original "agreement and 
declaration of trust" have met, organized and entered into a contract with a 
certain licensed dealer in industrial securities by which they agree to turn over 
to the dealer the entire authorized issue of common certificates, i. e., such certificates 
of the par value of $2,000,000 in consideration of an agreement by the dealer 
to secure and turn over to the trustees a majority in interest of the "stock of 
the life insurance companies sought to be consolidated. 

Here I think I ought to point out that whereas to the best of my recollection 
nothing was said in the course of the hearing before the superintendent of banks 
to the effect that the "agreement and declaration of trust" and the certificates 
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to be issued thereunder related or would relate in any way to insurance companies 
other than life, there is nothing in the above quoted instrument itself, which is 
the measure of the scope of the enterprise, to indicate that the trust is to be 
limited to life insurance companies only. The word "life" is not found in the 
"declaration of trust." The narrowest interpretation to be put upon the instrument 
in this respect is that the trust may extend to the conrol of the stock of any 
kinds of insurance companies which may be consolidated under the laws of Ohio. 

As stated the trustees and the dealer above referred to have made application 
to the superintendent of banks as "commissioner" under the "blue sky law" for 
a certificate authorizing the disposal of the "trust certificates referred to and 
designated in the above quoted "agreement and declaration of trust" as "preferred 
certificates" and "common certificates." 

The foregoing are all the facts which can be regarded as established. In ad­
dition thereto I may mention, however, that in the hearing before the superintendent 
of banks the names of certain life insurance companies were mentioned, the con­
solidation of which was said to constitute the real object of the enterprise; and 
that the aggregate capital stock and surplus of these companies so named amounts 
to something over two millions of dollars ($2,000,000). 

The first question which was encountered under the foregoing facts was that 
respecting the status of the enterprise and of the trustees as "issuer'' under the 
"blue sky law" as reflecting upon the jurisdiction of the superintendent of banks 
as "commissioner" and upon the application of the "blue sky law" to the terms 
of the contracts of subscription or disposal of the "trust certificates." This 
question, which is really divisible into two distinct parts, has in my opinion 
however become subordinate to another general question which has been raised in 
my own mind and which I may state thus: 

"Should the sanction of the state through any of its departments be 
given to the disposal of the above described 'trust certificates?' " 

I raise this general question because I have encountered the following specific 
questions: 

(1) Is the so-called "declaration of trust" effective to create a trust in the 
proper sense? And if not would the issuance of a "trust certificate" upon the 
terms therein specified perfect the declaration of trust and bring a trust into 
existence in behalf of the certificate holder as cestui que trust f 

(2) Considered as a trust is the arrangement legal; this question being pre­
dicted upon the following subordinate questions: 

(a) Could Ohio life insurance companies themselves enter into a partnership 
or pooling arrangement ; and if not can the stockholders bring about the same 
result by assigning their stock in trust? And if the answer to both of these ques­
tions be in the negative would fhe consummation of the purposes of the trust 
agreement bring such a condition of affairs? 

(b) Is it lawful for any number of persons as agents of stockholders or other­
wise, and whether they be called "trustees" or not, to control and dominate the 
affairs of more than one corporation? 

(3) Are the "trustees" under the above' "agreement and declaration of trust'' 
usurping a franchise; and would the mutual relations attempted to be created 
thereunder be such as to render their acts thereunder attempts to exercise cor­
porate powers? 

I may pause here to state that I am clearly of the opinion that if the answers 
to imy one of these three subordinate questions are such as to demonstrate that 
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the arrangement in question is void or illegal the certificate applied for should not 
be issued by any state officer. To hold otherwise would be to do violence to the 
controlling purpose of the "blue sky law." 

( 4) The declared object of the "declaration of trust" being the consolidation 
of a certain number of insurance companies doing busit1ess in Ohio according to a 
specified plan, does not· the answer to the main question depend upon whether or 
not such a consolidation if attempted could lawfully be carried into effect? This 
question is suggested by two subordinate questions which have arisen in my 
mind, namely: 

(a) Would the commtsston \vhich by law is to pass upon the proposed con­
solidation be justified as a matter of law in permitting a consolidation by which 
the policy holders of all of the companies which it is proposed to consolidate 
would be relegated so to speak to the existence of a company having but one 
hundred thousand dollars ($100,000) capital (it being admitted that the aggregate 
capital of the several companies mentioned by the promoters of the scheme as 
within its purview is greatly in excess of one hundred thousand dollars($100,000)? 

(b) Would such commission be justified in s~nctioning the proposed consolida­
tion, should it appear that the capitalization of the companies to be consolidated 
had been expended by the issuance of "trust certificates" without any actual 
increase in assets, ( 1) upon which dividends are to be paid to stockholders and 
participating policy holders; or (2) which are to be accounted for and disposed 
of at the time of the proposed consolidation. 

In explanation of this question I repeat the statement that the combined assets 
of all the companies 'mentioned by the promoters as within the purview of the 
scheme are about two millions of dollars ($2,000,000), (the value of outstanding in­
surance cannot be counted as an asset in favor of policy holders), whereas this 
sum is to be practically absorbed in the first instance under the consolidation 
arrangement by the issuance of "common trust certificates" and that preferred 
trust certifi~ates are to be exchanged for stock in the company at a price fixed 
upon the basis not only of par value of such stock but also upon the surplus and 
the amount of outstanding insurance assuming the same to be worth twenty dol­
lars per thousand. 

(c) Would not the fact (which I ascertain by independent investigation from 
public records) that some of the proposed constituent companies limit themselves 
in their articles of incorporation to certain dividends to stockholders and issue 
policies entitling the holder thereof to participate in dividends, preclude the con­
summation of the proposed consolidation? 

(5) What other than control of the proposed constituent companies and 
their later consolidation into a company hereafter to be organized, has the so­
called "the consolidated companies" of value to offer to investors? 

Arguments on the jurisdictional question were heard by the superintendent of 
banks; and I have investigated and have received from counsel on both sides briefs 
respecting the other questions which have suggested themselves to me. 

Of course the question of jurisdiction is encountered first. It is raised by 
consideration of the following section of the "blue sky law" so called; (section 
6373-19, General Code, as enacted 103 0. L., 752) : 

"If the issuer of such securities be a company incorporated, organized 
or formed to make any insurance named in subdivisions I and II, division 
III, title IX of the General Code, the 'commissioner,' for all the pur­
poses named in sections 14 and 16 of this act, shall be the superintendent of 
insurance of this state. In addition to the powers given to, and the duties 
prescribed to be performed by, such 'commissioner,' under said sections, the 
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superintendent of insurance shall have, over any such company disposing 
or attempting to dispose of any of its securities within this state, the 
powers of regulation, supervision and examination conferred on him by 
law, with reference to companies licensed to transact the business of in­
surance within this state." 
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The effect of making the superintendent of insurance the "commissioner" for 
all purposes named under "sections 14 and 16 of this act" is to confer upon the 
superintendent of insurance, instead of the superintendent of banks, among other 
things the authority and jurisdiction to issue or to refuse to issue a certificate 
or license entitling a dealer to dispose or attempt to dispose of a given security. 

The terms "issuer" and "company" as used in the above section are defined in 
section 6373-2, General Code, as amended 104 0. L., llO, as follows: 

"As used in this act, the term 'company' shall include any corporation, 
co-partnership or association, incorporated or unincorporated, and when­
ever and wherever organized; 'dispose of' shall be construed to mean 
'sell, barter, pledge or assign for a valuable consideration or obtain sub­
scriptions for;' 'issuer,' the original issuer of the security; and, where the 
context demands it, words in the present tense include the future tense; 
in the masculine gender include the feminine and neuter gender; in the 
singular number include the plural, and in the plural, the singular number; 
the word 'whoever' includes all persons, natural and artificial, principals, 
agents and employes; 'and' may be read 'or' and 'or' 'and.'" 

In my opmton one effect of the "declaration of trust" above quoted is to 
form or organize an unincorporated association or co-partnership; and to this 
extent the trustees constitute or represent a "company" within the meaning of 
section 6373-2. 

Presumably the word "company" as used in section 6373-19 is controlled by 
the definitions of the other section just quoted as I have stated it. The pre­
sumption becomes a certainty when it is considered that th~ word "company" as 
found in section 6373-19 is immediately followed by the words "incorporated, or­
ganized or formed." That is, the force of section 6373-19 is obviously not intended 
to be limited to i11corporated compa11ies, but to those which have been "organized 
or formed" by methods less formal than incorporation as well. The ultimate ques­
tion then becomes as to whether or not the "trust" is formed "to make * * * 
insurance." 

It is not my purpose in this connection to .analyze the "declaration of trust" 
as exhaustively as might be deemed appropriate for the reason that a more complete 
analysis thereof is necessary in order to answer the more fundamental questions 
which I have myself suggested and hereinbefore stated. It is sufficient in this 
connection to state that the trust is certainly not a mere "dry trust." The trustees 
are not constituted a mere "holding" agency, but obviously are to engage in a busi­
ness enterprise. That this is true is evidenced by the following provisions of the 
"agreement and declaration of trust:" 

"(1) The plan contemplates the turning over to these trustees of all or a 
large majority of the outstanding stock of the company sought to be consolidated 
so that the trustees will then control the various companies. 

"(2) The trustees as such in their collective capacity shall be designated as 
'the consolidated companies' * * * and under that name shall conduct all 
business. · 
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"(3) For the purpose of laying before the cestui que trust a statement of the 
co11dition of the business, the trustees shall annually call a meeting of all the 
certificate holders. 

'.' ( 4) The trustees as such shall own· the legal title to al~ property or assets of 
any kind at any time belonging to their trust, and shall have and exercise the ex­
clusive management and control of same. 

"(5) The trustees * * * shall have the authority to appoint such officers, 
agents or attorneys, which they may, from time to time, deem necessary or ex­
pedient for the conduct of their business. * * * They shall fix the compensa­
tion of all their agents, and after the dividends are earned and paid on the pre­
ferred certificates they are likewise authorized to pay themselves reasonable 
compensation * * *. 

"(6) The trustees shall not be liable for errors in judgment in holding 
property or assets of any kind * * * or in acquiring and afterwards holding ad­
ditional property * * * for any act performed or omitted by them , in the 
execution of this trust in good faith. 

"(7) The trustees may, from time to time, declare and pay dividends out of 
the net earnings made by them, but the amounts of the dividends and the payment 
of them shall be wholly in the discretion of the trustees except as provided above." 

It being clear that the trust is declared for a business purpose, the next question 
is as to whether or not that business is the making of insurance. This is a 
question of considerable difficulty. The trustees themselves are not to make con­
tracts of insurance, but they are, pending consolidation (which is to take place 
at their discretion), to control corporations engaged in making contracts of in­
surance. Looking through the form of tbe transaction to the substance thereof 
I think it must be held that the purpose of the trustees is to conduct, through the 
proposed constituent companies and pending their consolidation, the business 
which those companies are authorized to conduct. This will be done of course 
by controlling the selection of the directors and other officers. of the companies 
and thus dictating their respective policies. So that in this somewhat liberal 
but substantially accurate view of the case "the consolidated companies" is a 
company formed to make insurance. 

But there is another angle of view involving the raising of the second of the 
two specific questions into which the first general question resolves itself which 
justifies the adoption of the interpretation which I have put upon the first sentence 
of section 6373-19. Section 12 of the blue sky law being section 6373-12 as amended 
104 0. L., 115, provides as follows: 

"No person or company shall, for the purpose of organizing or pro­
moting any insurance company, or of assisting in the flotation of its stock 
after organization, dispose or offer to dispose, within this state, of any 
such sto.ck, unless the contract of subscription or disposal shall be in writ­
ing, and contain a provision substantially in the following language: 

"'No sum shall be used for commission, promotion and organiza­
tion expenses on account of any share of stock in this company in excess 
of ___ per cent. of the amount actually paid upon separate subscriptions, or, in 
lieu thereof there may be inserted, $---- per share from every fully paid 
subscription, and the remainder of such payments shall be invested as author­
ized by the law governing such company and held by the organizers (or 
trustees, as the case may be), and the directors and officers of such com­
pany after organization, as bailees for the subscriber, to be used only 
in the conduct of the business of such company after having been licensed 
and authorized therefore by proper authority.' 

"The amount of such commission, promotion and organization ex­
penses shall in no case exceed fifteen percent. of the amount actually re­
ceived upon the subscription. 
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"Funds and securities held by such organizers, trustees, directors or 
officers, as bailees, shall be deposited with a bank or trust company of this 
state or invested as provided in sections ninety-five hundred and eighteen 
and ninety-five hundred and nineteen of the General Code until such 
company has been licensed as aforesaid." 
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I am unable to see why "the consolidated companies" and the trustees thereof 
are not mere promoters of an insurance company, viz.: a company proposed to be 
formed by the consolidation of the several companies contemplated by the trustees. 
It is true that said section 6373-12 in terms applies only to the contract of sub­
scription or disposal of the stock of the company to be organized; and that the 
trustees of "the consolidated companies" in issuing the "trust certificates" which 
are provided for are not disposing or offering to dispose of stock in the new 
company. This is guarded against in the "agreement and declaration of trust" in 
the following language: 

"The trustees propose to issue certificates for stocks obtained by them 
and held as trustees, and when the last of the desired consolidation is 
brought about, to retire said certificates with cash dividends and a dis­
tribution of stock or the proceeds of sale of all or any part of the stock 
of the one insurance company." 

In other words, while the "trust certificates" may at the discretion of the 
trustees be exchanged for stock in the new company their holders are not entitled 

· to such stock as a watter of right under the terms of the trust agreement, but 
such certificates may be retired with the proceeds of sale of the stock. But it ig 
obvious that the certificates on consolidation must be retired in one of these two 
ways. Whether retired by cash dividends (a matter that will be referred to later), 
and distribution of stock or by proceeds of the sale of the stock of the company 
which it is proposed to form, the common stock issued by the trustees and represent­
ing promotion expenses will have to be provided for. In either event the amount 
represented by the common certificates may be a charge upon the proceeds of the 
stock to be issued; and to the extent that this is possible I believe that the 
transaction will ultimately at least become subject to the regulatory provisions of 
section 6373-12. That is to say if the trust agreement has any lawful purpose at 
all it is the organization of the consolidated company; the two millions of dollars 
($2,000,000) of common certificates authorized to be issued represent a part of the 
expense of such organization and the promotion of the consolidated company. To 
use any part of the proceeds o( the sale of the stock of the new company, (or 
surplus assets of the constituent companies) to take up outstanding common cer­
tificates would be paying organization expenses; and a fortiori to issue new stock 
in exchange for outstanding common certificates would have the same effect. It 
is no answer to this to say as was claimed in the hearing before the superintendent 
of banks, that at the time of the proposed consolidation there will be no organiza­
tion expenses whatever; for provision for the outstanding common certificates 
would be in my opinion the payment of promotion and organization expenses. 

I am, therefore, of the opinion, for this reason, that "the consolidated com­
panies" must be regarded as an agency to promote an insurance company within 
the meaning of section 6373-19 and that when the new or consolidated company 
is formed its stock cannot be disposed of unless on a basis that will bring the 
two million dollars of common certificates within the fifteen per cent. limitation 
of section 6373-12. That is, stock in the new company would have to be sold or 
exchanged on such a basis as to represent a capital and surplus aggregating over 
thirteen millions of dollars ($13,000,000). 



182 ANNUAL REPORT 

There is a third reason for the view which I have taken on the first general 
question, a mere statement of which will suffice at this point as I shall have to 
elaborate upon it subsequently in this opinion. In my opinion the effect of the 
stockholders of the several companies which it is proposed to consolidate entering 
into a trust agreement and declaration is to make the various companies of which 
they are stockholders partners in a common enterprise involving the continuing 
conduct of their·respective businesses under centralized control and management. In 
this sense "the consolidated companies" may be regarded as a partnership of insurance 
companies and of courses is an association or organization to make insurance. 
This alone would hring it within the scope of section 6373-19 of the "blue sky law." 

Finally I think it is clear from an examination of the provisions of section 
6373-19, General Code, that its scope is intended to embrace agencies in promotion 
of insurance companies as well as insurance companies, the organization of which 
has been perfected. If this were not the case there would be no reason for the 
second sentence of the section which in effect vests in the superintendent of in­
surance, when acting as "commissioner," the powers of regulation, supervision and 
examination which he possesses with reference to licensed insurance companies, 
to be exercised with respect to any "such company disposing or attempting to 
dispose of any of its securities within this state." In this way as well as by con­
sideration of the meaning of the word "company" as defined elsewhere in the act 
and used in this section, the intention of the legislature to make the superintendent 
of insurance the "commissioner" in all matters relating to the promotion of in­
surance companies is made clear. 

For the foregoing reasons then I am of the opinion : 

First. That the superintendent of insurance is the "commissioner" under 
the "blue sky law," to whom application for a license and certificate authorizing 
a sale or disposal of the trust certificates of "the consolidated companies" should 
be made, and 

Second. That the provisions of section 6373-12, General Code, while not directly 
applicable to the disposal of these securities (which are not stock of an in­
surance company within the meaning of the term as therein used) will be ap­
plicable to the sale or disposal of the stock of any consolidated company which is 
formed in pursuance of the "agreement and declaration of trust;" and that the 
retirement of outstanding "common certificates" as provided for in said declara­
tion of trust at the time of such consolidation would constitute payment for -
"commission, promotion and organization expenses" within the meaning of said 
section 6373-12. For these reasons alone then the application which has been made 
to the superintendent of banks should not be considered by him. 

As I have stated the jurisdictional question and that respecting the applica­
tion of section 6373-12 of the blue sky law are doubtful because they involve the 
interpretation of a new statute. I have answered them with the view of carrying 
out the manifest object and purpose of the whole "blue sky law." It was very 
clearly the intention of the legislature that the superintendent of insurance 
should be the "commissioner" in insurance matters under the blue sky law; and 
I believe the terms which the general assembly has used in expressing its intention 
are sufficiently broad to justify the conclusion which I have reached. At any 
rate, assuming these terms to be of doubtful import on their face, consideration 
of the evil to be remedied and the purpose which animated the general assembly 
in imposing the duties of the "commissioner" upon the superintendent of insurance, 
justifies and compels I think the interpretation which I have put on these pro­
visions. 

In the view which I take of the merits of the application, however, the juris-



ATTORNEY GENERAL. 183 

dictional question is really a subordinate one; for I think the "agreement and de­
claration of trust" is so manifestly illegal and void that no certificate entitling any 
person to dispose of the "trust certificates" provided for therein should be issued 
by any state authority, however the jurisdictional question be decided. 

In the first place, I think it will be universally admitted that "the consolidated 
companies" does not at present exist as a trust. The fifteen persons who signed 
it in effect merely hold themselves out to the stockholders of any insurance com­
pany doing business in Ohio or elsewhere as willing to act as trustees for them 
for the accomplishment of the purposes mentioned. Xo trust relation will exist 
until someone's preferred certificate is disposed of, and then only as io the stock­
holder who surrenders his share of stock in return for such certificate or certificates. 
I do not think it necessary to go into this matter at any length or to give it any 
consideration as other reasons are sufficient for the conclusion reached herein. 

The second specific question bearing upon the legality of the enterprise is a 
most serious one. The consolidation of life insurance companies, for example, 
is provided for by statute and it may be said to be the policy of the state. to 
encourage such consolidation. But that policy is qualified by specific provisions 
prescribing the manner in which the consolidation shall be effected (sections 9351-
9356, inclusive. General Code). These provisions are to the effect that one 
company desiring to consolidate with another shall present a petition to the super­
intendent of insurance incorporating the terms and conditions of the proposed 
consolidation and praying for the approval or any modification thereof. Thereupon 
the superintendent shall give notice of a hearing on such petition which shall 
be held by a commission consisting of the governor or some competent person 
to be appointed by him, the superintendent of insurance and the attorney general. 
This commission has authority as stated to approve or to modify the terms of 
the consolidation and to make orders with reference thereto, as well as to make 
orders relative to the distribution of surplus assets. 

I think that it is so elementary as not to require the citation of authorities 
that power to consolidate is a franchise and can be exercised only in the manner 
prescribed by law. Furthermore, it is a power which inheres in the insurance 
company as such and constitutes a corporate act. That is to say, consolidation is 
not an incident of the right of the individual stockholders, but the power is an 
attribute of the corporation itself. Insurance companies organized under the laws 
of Ohio have no authority whatever to enter into any mutual arrangements having 
the effect of consolidation other than by virtue of the statutes just cited. Specifically, 
they may not enter into any contract of partnership or pool their respective in­
terests or otherwise provide for joint management or control. If the enterprise 
now under consideration purported. to be one entered into by the various com­
panies proposed to be consolidated as such instead of by their stockholders acting 
through the trustees under the name and style of "the consolidated companies the 
arrangement would be clearly ultra vires of the corporations and void; or if the 
several companies themselves should enter into a mutual contract whereby their 
concerns were to be managed by a central executive board for an indefinite period 
or until the board deemed it wise to consolidate the companies into one, such a 
contract would be unlawful and void as against public policy whether the relation 
created thereby be regarded as a partnership or as a combination or otherwise. 

(State v. The Standard Oil Co., 49 0. S., 137.) 
(Geurinek v. Alcott, 66 0. S., 94.) 

It is not necessary in order that this result shall follow that the combination 
of corporations affect the price of commodities or otherwise tend to monopolistic 
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restrictions in trade and commerce. The vice of such a contract is, from the 
standpoint of the corporation, a subjective one and finds expression in the following 
language from the Standard Oil case, supra, at page 185: 

"The law requires that a corporation should be controlled and managed 
by its directors in the interest of its own stockholders and conformable 
to the purpose for which it was created by the laws of its state." 

Again, such a contract among the companies as such would involve delega­
tion by them to the central managing board of practically all their corporate 
powers and functions of a substantial nature. A corporation is not permitted 
to delegate such powers and functions in this manner. 

Southern Electric Securities Co. v. State, 44 Southern 786. 
Noyes on Intercorporate Relations, section 315. 
Eddy on Combinations vol. 1, section 607, especially at page 555 

and cases cited among which see Gould v. Head, 38 Fed. 886. 

If the above "agreement and declaration of trust" were subscribed by the cor­
porations as such there could be no doubt about its effect in this particular. It 
embodies a frank declaration of intention that "the plan contemplates the turning 
over to these trustees of all or a large majority of the outstanding stock of the 
companies sought to be consolidated "so that the trustees will then control the 
various companies and the matter of consolidation becomes a detail." 

Parenthetically, it may be remarked that indeed and in truth should this 
agreement be carried out the "matter of consolidation" would actually become 
unnecessary save as a sort of formal compliance with the law. 

Does the "agreement and declaration of trust" stand on any different footing 
because if carried out the parties to it will be stockholders of different companies 
and not the companies themselves? Common sense dictates a negative answer to 
this question; and such an answer is forced also by authorities. In the Standard 
Oil case, supra, this was the very question which controlled the decision of the 
court. The temptation is to quote liberally from Judge Minshall's opinion relative 
to the nature of a corporation and the impossibility of distinguishing in substance 
the corporation as an entity from its stockholders; and distinction, too, between 
these acts and agreements which the stockholders may commit and make as 
incident to their individual ownership of the shares of stock and those other 
acts and agreements which directly effect the corporation as such and are therefore 
held to be corporate acts. The limitations of space, however, forbid quotation 
save from the syllabus of the case which states the unanimous decision of the 
supreme court of this state. 

"That a corporation is a legal entity, apart from the natural persons 
who compose it, is a mere fiction, introduced for convenience in the trans­
action of its business, and of those who do business with it, but like 
every other fiction of the law, when urged to an intent and purpose not 
within its reason and policy, may be disregarded. 

"Where all, or a majority of the stockholders composing a corporation, 
does an act which is designed to affect the property and business of the 
company, and which, through the control, their numbers give them over 
the selection and conduct of the corporate agencies, does affect the prop­
erty and business of the company, in the same manner as if it had been 
a formal resolution of its board of directors; and, the act so done is ultra 
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vires of the corporation and against public policy, and was done in their 
individual capacities for the purposes of concealing their real purpose 
and object, the act should be regarded as the act of the corporation; and, to 
prevent the abuse of corporate power, may be challenged as such by the 
state in a proceeding in quo warranto." 

To the same effect see: 

People v. North River Sugar Refining Co., 121 N. Y., 623. 
Noyes on Intercorporate Relations, sections 313 to 317, inclusive. 
Eddy on Combinations, sedion fiJ7. 
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It is interesting to note in connection with The Sugar Refining Trust case 
decided by the court of appeals of the state of New York that the court of first 
instance and the supreme court of that state had forfeited the charter of the under­
lying company which was the defendant therein in at least partial reliance upon the 
fact that the effect of the combination was to destroy competition in a commodity 
of general use and consumption (54 Hun. 356) ; whereas the court of appeals in 
affirming the judgments of the lower courts planted its decision solely upon the 
grounds pertaining to corporation law as such. As stated in the opinion of the 
court: 

"We have reached our conclusion, and it appears to us to have been 
established, that the defendant corporation has violated its charter and 
failed in the performance of its corporate duties and that in respects so 
material and important as to justify a judgment of dissolution. Having 
reached that result, it becomes needless to advance into the wider dis­
cussion over monopolies and competition and r!;straint of trade and the 
problems of political economy. * * * Without either approval or dis­
approval of the views expressed upon that branch of the case by the 
courts below, we are enabled to decide that in this state there can be no 
partnerships of separate and independent corporations, whether directly 
or indirectly through the medium of a trust; no substantial consolidations 
which avoid and disregard the statutory permissions and restraints, but 
that manufacturing corporations must be and remain several as they were 
created, or one under the statute." 

I mention this case not because anything is needed to supplement the decision 
of our own supreme court in The Standard Oil case, but because in spite of the 
very clear language of the decision in the latter case, of itself sufficient to support 
the judgment of the court, the economic considerations which the New York 
court put aside as immaterial were commented upon in The Standard Oil case. 
I think the Standard Oil case is authority for the rule as I have stated it; but 
the distinctions drawn by the ~ ew York court are at least helpful to show the 
existence of the rule separate and apart from the principles which make a com­
bination in restraint of trade in a commodity illegal: 

Returning agaii1 to the "agreement and declaration of trust" there can be 
no doubt that its intended effect is that which is prescribed by the rule as I have 
stated it. The trustees by means of exchanging preferred trust certificates for 
shares of stock in several insurance companies are to acquire control of those 
companies. That is the stockholders of the companies by surrendering their shares 
to the trustees are to aid in accomplishing a result which affects the management 
of the corporations as a whole and indeed will end in surrendering all their in-



186 ANNUAL REPORT 

dependent functions substantially to the trustees_. The rule is not limited to a 
prohibition against a corporation entering into a technical partnership; it is 
violated when any agreement is entered into whereby agencies outside of the 
regular corporate agencies authorized by law, secure control of the corporate 
management and assets with a view to administering them for the benefit of the 
common scheme. 

It will be observed that I have taken the ground that the combination or in­
formal consolidation is illegal for want of corporate power to enter into it regard­
less of its effect as a restriction upon trade or commerce. Decisions of lower 
courts of this state are at variance with respect to whether or not insurance is 
within the purview of the anti-trust statute. Whether or not this is true that 
statute is expressly declared to be cumulative only of the com-mon law. (Sec. 
6402, General Code). 

But there is another statute respecting corporations which shows quite clearly 
that the policy of the state is opposed to such intercorporate relations as tend 
to restrain competition. I refer to section 8683, General Code, which provides as 
follows: 

"A private corporation also may purchase, or otherwise acquire, and 
hold shares of stock in other kindred but not compeli11g private corporations, 
domestic or foreign. This shall not authorize the formation of a trust 
or combination for the purpose of restricting trade or competition." 

Finally, -on this point, it may be urged that as consolidation which is the 
ultimate object of the "agreement and declaration of trust" is permissible, 
therefore, the trust agreement itself, which is designed to promote consolidation, 
should be looked upon with favor; or that putting it in another way, the power 
to consolidate on the part of the corporations implies the power on their part 
and on that of the stockholders acting in their corporate capacity to take all steps 
which may be deemed necessary and convenient for the accomplishment of that 
purpose. This does not follow. I have already stated that consolidation is a 
corporate power or franchise which must be exercised in the manner provided 
by law and not otherwise; whereas the effect of the trust agreement if carried 
out would be, as it declares on its face, to make consolidation a "detail;" i. e., 
a thing necessary merely to put the stamp of legality upon an affair already 
accomplished. 

I think I have said enough on this point to demonstrate that insurance com­
panies affected by this trust agreement are without power to enter into any sort 
of partnership or pool arrangement; that their stockholders through agents are 
likewise without power to do so; and that the persons denominated "trustees" 
are forbidden by the settled policy and law of this state to dominate the affairs of 
more than one corporation. 

My attention has been called to decisions upholding the validity of voting 
trusts within a single corporation. There is a wide distinction between trust 
agreements of this kind and those of the kind exemplified by the one above 
quoted. This distinction was very clearly made in two cases decided by the 
same court within a short space of time and affecting the same corporation, viz.: 
Hafer v. Railroad company, 9 0. D., Reprint 470; Griffith v. Jewett, I d. 627. 

The case of State ex rei. v. Railroad Company, 6 C. C., 415 has been cited 
to me. On its face, the trust agreement involved in that decision was ·a mere 
voting trust among the stockholders of a single corporation. It was claimed that 
in reality the scheme contemplated the control of the one corporation by the 
directors of another. The two companies were railroad companies owning con­
necting and not competing lines. The court held, first, that the agreement W<\S 
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in form and substance a mere voting trust and that if any illegal use of the trust 
were contemplated or made that would be an entirely distinct matter; but that 
by virtue of the very broad provisions of section 3300, Revised Statutes, now 
section 8808, General Code, authorizing connecting railroad companies to "enter 
into any arrangement for their common benefit consistent with, and calculated to 
promote the objects for which they were created," it would be competent for 
one railroad company to permit itself to be managed and controlled by another 
provided their respective lines were connecting and not competing. Of course 
it is obvious that insurance companies or other corporations generally have no such 
powers as are expressly conferred by law upon railroad companies in this par­
ticular. 

I am of the opinion, therefore, that for the reasons thus far stated the 
object sought to be accomplished by this trust agreement is an unlawful one. 

I come now to consider another question which has suggested itself to me, 
namely, as to the validity of the trust considered with respect to whether or not 
it constitutes an attempt to create a corporation; or putting it in another way 
whether or not the trustees, should they proceed to carry out the terms of the trust, 
would be guilty of usurping corporate franchises and privileges. 

vVhile this question may not be free from doubt, I incline strongly to the view 
that the powers and duties vested in the trustees by the "agreement and declaration 
of trust" above quoted and to be exercised by them include several which 
are in the nature of corporate franchises. 

The incidents of this trust are not substantially distinguishable from those of 
a corporation. The trust is to have a capital stock on which dividends are to be 
computed and paid. This capital stock is divided into shares represented by 
"trust certificates" of the two classes named therein. Those shares are transferable 
like the stock of any corporation, and the death of any certificate holder does not 
dissolve the association. There is to be a board of trustees consisting of a certain 
number and there is provision for filling vacancies therein. The trustees are to 
elect a president and vice-president and to appoint a secretary and treasurer. 
The trust is to continue until a certain object is achieved, but the determination 
as to whether or not the object has been achieved is to be made by the trustees 
themselves, although it may be dissolved by a majority vote of each class of 
certificate holders. The trust is to have a name and a common seal. The trustees 
are to have authority to enact by-laws and rules and to appoint agents and 
officers, and are required to elect certain officers. 

Neither the trustees nor the certificate holders are to be personally liable to 
creditors who are to look only to the funds and property of the trust. Finally 
the declaration of trust may be amended at any time provided that such amend­
ment does not affect the nature of the liability of either the trustees or the 
certificate holders. 

It seems to me that there is no vital distinction between this kind of an 
organization and a corporation. Section 8627, General Code, describes the general 
corporate powers as follows: 

"Upon filing articles of incorporation, the persons who subscribed them, 
their associates, successors, and assigns, by the name and style pro­
vided therein, shall be a body corporate, with succession, power to sue 
and be sued, contract and be contracted with; also, unless specially limited 
to acquire and hold all property, real or personal, necessary to effect 
the object for which it is created, and at pleasure convey it in con­
formity with its regulations and the laws of this state. Such corporation 
also may make, use, and at will alter a common seal, and do all other 
acts needful to accomplish the purposes of its organization." 
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In State ex rei. v. Ackerman, 51 0. S., 163, it became material to inquire whether 
a certain group of individuals who had entered into articles of agreement could be 
ousted from carrying on business thereunder by action under the statute pro­
viding for quo warranto "against an association of persons who act as a cor­
poration within this state without being legally incorporated." The articles of 
agreement involved in that case recited that the signers were desirous of entering 
into the business of guarantee and accid.ent insurance. They thereupon agreed 
with each other to deposit a certain sum with an "advisory committee," such sums 
to be held for the individual account of each subscriber, together with all earnings 
thereon, as a fund to meet any loss which the subscriber might sustain upon any 
policy of insurance subscribed by him beyond the net amount of premiums earned 
and received on said policy. The committee was to supervise the business of the 
association and to direct certain attorneys in fact who were to be appointed by the 
subscribers. Those attorneys in fact were to manage the actual business of 
the enterprise which was to consist of the issuance to the subscribers of policies 
of insurance, all of which was provided for in great detail in the agreement. The 
supreme court of this state held that quo warranto would lie under the statute 
and that the defendants were unlawfully exercising a franchise. In the opinion 
of the court per Williams, J., at page 195 appears the following: 

"Where, by statute, the legal exercise of a right, which at common law 
was private, is made to depend upon compliance with conditions interposed 
for the security and protection of the public, the necessary inference is 
that it is no longer private, but has become a matter of public concern, 
that is, a franchise, the assumption and exercise of which without comply­
ing with the conditions prescribed would be a usurpation of a public or 
sovereign function. 1n this case, the legislature has done no more than 
was done by the court in the other instance, when it, from considerations 
of a public nature, declared, as a p.rinciple of the common law, that facts 
brought to its notice, or of which it then took judicial notice, warranted the 
application of principles existing independently of the legislative declara­
tion to the effect that the right claimed was matter of public and not ex­
clusively of private concern. Spelling on Extraordinary Relief, sec. 1807." 

The same author further says: 

"There was no class of business, the transaction of which, as a matter 
of private right, was better recognized at common law than that of making 
contracts of insurance upon the lives of individuals. But now, by statute, 
in almost, if not quite all the states, stringent requirements as to security 
of the persons dealing with insurers and the making and filing reports 
with public officers for public information, are provided, and must be 
strictly observed and complied with before any person, association or cor­
poration may make any contract of life insurance. The effect of such 
statute is to make that a franchise which previously had been a matter 
purely of private right. Id. section 1808." 

It might be supposed that the gravamen of the complaint against the defendants 
in the case just cited lay in the fact that they were doing the business of insurance 
rather than in the fact that they had assumed to create a body corporate as such. 
That the court did not place its decision upon this ground alone, however, is ap­
parent from its citation of and discussion of the case of Greene et a!., v. People, 21 
N. S. Rep. 605, which will be found on page 197 of the report of the Ackerman 
case. Judge Williams says at that page that: 



A'rTORNEY GBNERAL. 

"\Ve fully concur in the doctrine announced by Scholfield, J., in the 
opinion," 

and proceeds to quote from that opinion in part as follows: 

"We think it clear that in two respects at least, these respondents are 
acting as a corporation, and it is not pretended that they are actually in­
corporated, namely; First, in professedly limiting their liability to the 
amount of money contributed by each; second, in assuming to give per­
petuity to the business by making membership certificates transferable by 
the assignment of the member or his personal representative. It may be, as 
contended by counsel, that individuals may insure Property against loss by 
fire. They cannot limit their liability to any given amount of capital they 
choose to set apart for that purpose, nor can they perpetuate the business 
without change of capital, beyond their own lives indefinitely. These things 
can only be done by a corporation. * * *" 
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So it is that the Illinois supreme court held that whether or not insurance was 
itself a franchise, an association with limited liability and perpetual succession 
constituted a corporation and if not lawfully incorporated could be ousted from 
transacting that business; and the Ohio court clearly put the stamp of its approval 
by the rule laid down by the Illinois court. 

I think the doctrine here is well stated in the case of People ex rei. Platt v. 
Wompel, 6 L. R. A. 303, .which involved a corporation franchise tax and its ap­
plication to what were known as "joint stock associations," the organization and 
existence of which were authorized by the laws of New York. In the opinion per 
Danforth, J, appeared the following: 

"It seems obvious from these articles that the arrangement consummated 
by them has little in common with a private partnership, for they provide 
for a permanent investment of capital, the right of succession, the transff'r 
of properly by an assignment of the certificate of ownership and the pros­
ecuting of suits in the name of one person. The company has therefore 
the characteristics of a corporation, and, so far as it can, it assumes to 
itself an independent personality, and asserts powers and claims privileges 
not possessed by individuals or partnerships. It is precisely such an as­
sociation as, when formed without authority from parliament, was declared 
in England to be illegal and void, and to be deemed a 'public nuisance,' 
* * * the statute in this respect following, it was said, the common law 
and enforcing its rules by the imposition of penalties * * *. 

"It is not necessary, however, to assert in what cases such a combina- . 
tion of individuals would not be deemed illegal at common law; for the 
statutes of the state render the arrangement possible and in our opinion 
the association in question is within their purview. * * * 

"In view of the capacities and attributes with which, as we have seen, 
the United States Express Company is endowed, and in \·iew also of the 
statutes which legalize its assumed capacities, and make valid and effective 
its asserted right of succession, its distinctive name, and the alienability of 
its shares, we find nothing to warrant the contention of the appellant that 
it is a mere partnership. existing only under its articles of agreement 
and association." 

So in Express Company v. State 55 0. S., 69, the question was directly raised 
as to whether or not one of these express companies incorporated as joint stock 
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assoc1at10ns constituted a corporation under the laws of Ohio for the purpose of 
service of summons. The case just cited was followed and approved and it was 
held that ai1 Ohio excise tax, said to be founded in part upon the corporate fran­
chise as a subject of taxation, could be exacted from such organizations. 

Now the laws of Ohio permit of but one form of association of individuals 
under a common name with perpetual succession and limited liability. (Limited 
partnership associations have not been overlooked.) Any voluntary organization 
attempting to arrogate to itself these attributes may be dissolved and terminated 
under the statute by the use of the writ of quo warranto. Therefore, I am of the 
opinion upon the question which I have been discussing, that ·the above "agreement 
and declaration of trust" amounts to an attempt to create a corporation and to 
vest in the trustees thereof corporate power, the exercise of which if attempted 
could be prevented by action in quo warranto. That being the case the agree­
ment is unlawful and void and all things to be done in pursuance thereof would be 
illegal. 

Consideration of the fourth question which I have suggested in connection with 
the merits of the application is introduced by referring to the sections of the 
General Code above cited which provide the method of consolidation . of legal 
reserve life insurance companies, and particularly section 9355, General Code, 
which provides as follows: 

"If satisfied that the interests of the policy holders of such company 
or companies are properly protected, and that no reasonable objection exists 
thereto, the commission may approve and authorize the proposed con­
solidation or reinsurance, or such modification thereof as seems to it best 
for the interests of the policy holders, and make such order with reference 
to the distribution and disposition of the surplus assets of any such com­
pany thereafter remaining, as shall be just and equitable. Such consolida­
tion or reinsurance shall only be approved by the consent of all the 
members of the commission, whose duty it will be. to guard the interests 
of the policy holders of any such company or companies proposing to con­
solidate or reinsure." 

The commission provided for in the foregoing section undoubtedly has some 
discretion. But the section clearly requires that the commission be satisfied that 
any proposal of consolidation properly protects the interest of the policy holders. 
Should, therefore, the commission sanction an arrangement which would do mani­
fest violence to the interests of the policy holders or to the interests of the stock­
holders it would abuse its discretion and its acts would not be binding on the courts, 
so that a consolidation sanctioned by it could be enjoined. 

It seems to me that plans of the promoters of the proposed consolidation 
as disclosed by the declaration of trust itself suggest strongly the conclusion that 
no statutory commission could sanction the consolidation which is to be effected · 
without so abusing the power imposed in it by section 9355 as to render its act 
nugatory. 

In the first place the trust agreement proposes that preferred certificates shall 
be issued for outstanding stock valued on a given uniform basis, dollar for 
dollar; and that in addition thereto there be issued two millions of dollars 
in common trust certificates. Then at the time of the consolidation there is to be 
redemption of all the outstanding preferred certificates at par and accrued 
dividends, and a further distribution of the assets of the trust among the holders 
of the common trust certificates. In other words it is at least highly probable 
that between four and six millions of dollars of assets would have to be distributed 
according to the terms of the trust agreement at the tiJUe of any consolidation. 
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This attempt to control the distribution of the surplus assets of the constituent 
companies after the merger is illegal as it attempts to forestall the prerogative, 
discretion and duty of the commission under section 9355, G. C. If it is admitted, 
as it must be, then the trust agreement is without force in this respect, then it 
must be admitted further that the trustees will be unable to carry out their agree­
ment with the certificate holders who have surrendered their stock for certificates 
or who have otherwise acquired certificates for value. 

This conclusion is based upon the only interpretation of the trust agreement 
which will give any value whatever to the trust certificates and constitute any 
foundation whatever for the guaranteed dividends referred to in the agreement. 
In short the issuance of the trust certificates constitutes an attempt to impose 
such a liability upon the assets of the enterprise as to cut down the assets of the 
proposed consolidated company as compared with the aggregate assets of the 
constituent companies to the extent which I have described. In this connection, 
too, the result would be the same whether four companies (the minimum under the 
declaration of trust) are consolidated or whether seven or more are brought into 
the consolidation; except that the promotion expense represented by the $2,000,000 
par value of common trust certificates is the same regardless of the total assets 
of the companies brought into the consolidation. 

Either the commission would feel that it could not sanction the consolidation 
except in recognition of the trust and the outstanding trust certificates; in which 
event the result to the policy holders would be anything but "just and equitable;" 
or, safeguarding the interest of the policyholders (especially those having a right 
to participation in dividends), the commission would decree that the net assets 
of the constituent companies be maintained substantially as capital and surplus of 
the consolidated company in which event the promised dividends on the preferred 
trust certificates and distribution to the holders of the common trust certificates 
could not be carried out. The one result would prevent consolidation; the other 
would destroy what speculative value the trust certificates had. So it seems 
to me that the effect of the plan contemplated in the trust agreement and in 
particular that feature. of it which calls for the is~uance of $2,000,000 common stock 
is such as is incompatible with a successful consolidation as proposed therein. 

From the other angle suggested by the second part of my fourth question, 
has the statutory commission the discretion to permit the consolidation of a 
company writing participating policies with one writing non-participating policies? 
I have already pointed out the effect of the increase in "securities" upon which 
dividends are to be paid during the life of the trust and upon the basis of which 
distribution is to be made at the time of consolidation. The effect of such a 
process upon the interests of participating policy holders needs no elaboration. 

I do not believe that a commissioner under the "blue sky law" would be 
justified in ignoring questions of this kind. The whole scheme of the trustees 
rests upon the supposition that at a certain time a consolidation may be perfected. 
If it be shown that such a consolidation as is contemplated by the "agreement 
and declaration of trust" is of a nature as to make it impossible that it will ever 
be sanctioned, I do not believe that the commissioner under the sections which 
define his duties and to which I shall call attention in a moment, would be justified 
in issuing his certificate authorizing the sale or disposal of trust certificates. 

On the last question which l ha\·e suggested it seems to me that consideration 
of the entire trust agreement makes it clear that until consolidation is effected the 
only attribute of value which is possessed by the trust certificate lies in the control 
of the so-called constituent companies. ~o dividends are to he accumulated upon 
the preferred certificate~ until the time of consolidation. Prior to consolidation 
the dividends on the stock issued by any of the constituent companies are to be 
paid to the owner thereof at the time of the transfer. It is thus seen that neither 
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class of certificates in itself has any present value; and that the speculative value 
of the certificates depends upon the successful consolidation of the companies, a 
thing which is in the highest sense a contingency. (Although one is likely to be 
mislead in this respect by reading one of the trust certificates without also care­
fully reading the "agreement and declaration of trust.") 

It occurs to me that the indefinitene~s of the trust agreement on one of the 
many points on which it is indefinite, namely, the number, kinds and identity of the 
companies proposed to be consolidated, raises· a serious question under the blue 
sky law, for even the speculative value of theccertificates would depend very largely 
upon the identity of the companies proposed to be consolidated. The trustees 
are not bound to secure the consolidation of any particular companies, or even any 
particular kind of companies. Thus the foundation of the whole scheme is so 
vague and uncertain as to make the proposition hardly a fair one for the purposes 
of the blue sky law. 

Heretofore I have been considering what would happen in the event that the 
proposed consolidation were attempted to be carried out. I have stated in sub­
stance that the holders of the common trust certificates would, if their certificates 
are to be given any value whatever, be entitled to share in whatever distribution 
of assets would then take place. In this connection I think I ought to mention 
a point which has not yet been considered. The second article of the "agreement 
and declaration of trust" provides for the termination of the trust in the following 
language: 

"The present trustees shall serve for a period of three years * * *. 
·If, at the end of said three year period, the trustees by a majority vote 
resolve that the trust has not been fully completed or that the bringing 
into the consolidation of any other company or companies is desirable, 
the period of termination of the trust may be extended for one year, and 
similarly at the end of one year the termination may be postpohed another 
year under the same conditions, and so each successive year in the dis­
cretion of the trustees; said trustees in the eyent of such extension but 
the certificate holders by a vote of a majority of each class may at any 
annual meeting terminate the trust." 

As I have already stated, the broad effect of these prov1s1ons is to make 
the trust terminable by consolidation or otherwise in the discretion of the trustees. 
One qualification must, however, in the light of the above language be made, 
namely, the certificate holders by a vote of a majority of both classes at any 
annual meeting may also terminate the trust. This provision gives to the holders of 
the common certificates an effective veto against any movement on the part of the. 
holders of preferred certificates in the direction of consolidation or dissolution 
of the trust. Under the ·trust agreement the promoter and the trustees who are 
to be compensated in common trust certificates, and their assigns, wiJJ constitute 
the holders of such common certificates. So that in the last analysis, while the 
trust purports to be created for the benefit of the holders of preferred certificates 
who are the real parties in interest. the actual control of the enterprise is in the 
hands of the holders of the common certificates who would have the power to 
say that no consolidation should ever be brought about except on terms which 
would provide for their interests. In the meantime, of course, should the trustees 
acquire a majority in interest of the stock of one or more companies, their 
control of such companies would effectually negative any disposition on the part 
of the stockholders thereof to withdraw from the scheme. However, this last 
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statement may be qualified by observing that any holder of preferred certificates 
may at any time after t'<''O years from the date of the issue thereof demand the 
return of the stock exchanged therefor. 

The statute governing the "commissioner" whether the superintendent of 
insurance or the superintendent of banks, with respect to the issuance of certificates 
of this sort, is section 6373-16 which provides that: 

"Said 'commissioner' shall have power to make such examination of 
the securities or of the property named in the next preceding sections as 
he may deem advisable; and if it shall appear that the law has been complied 
with and that the business of the applicant is not fraudulently conducted, 
and that the proposed disposal of such securities or other property is not 
on grossly unfair terms, and in the case of securities that the issuer is 
solvent, upon the payment of a fee of ten dollars, the commissioner shall 
issue his certificate to that effect, authorizing such disposal." 

For the reasons stated in considering the second group of questions above dis­
cussed, I am of the opinion that as a matter of law it appears with respect to the 
securities proposed to be issued by "the consolidated companies" that the law has 
not been complied with and that the proposed disposal of such securities is on 
grossly unfair terms. I question also whether it appears affirmatively that the pro­
posed issuer, "the consolidated companies" is solvent, inasmuch as at the time of 
application it undoubtedly has some debts or liabilities incurred thus far in its 
organization whereas it does not thus far appear to have any assets whatever, 
and personal liability is sought to be disclaimed. 

There are other matters that might be mentioned, but owing to the fact that 
this opinion has already become quite lengthy, I shall pass by them. 

Accordingly, I am of the opinion that no "commissioner" under the "blue sky 
law" can issue his certificate authorizing a disposal of the trust certificates proposed 
to be issued by "the consolidated companies." 

103. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SUPERI;-,rTEXDEXT OF llAXKS-EXPEXSE OF LTQU!DATING DEPART­
l.lEXT PAID FROl.l ASSETS OF BAXK UXDER CERTAI.:'-J RESTRIC­
TIONS. 

Compe11satioll a11d expe11ses of liquidati11g a ba11k must be paid from the assets 
of such bmzk a11d ca1z bl' so paid o11ly after they are fixed by the superintendent 
of ba11fls a11d app;·oz•ed lry the court of C011l11101l pleas of the county wherein the 
ba11k is located. Iu 110 evwt call suclz compeusation aud expeuses be paid from 
the state treasury. 

CoLU!IIBL'S, OHIO, February 23, 1915. 

HoN. A. V. Do:>:AHEY, Auditor of Stall', Columbus, Ohio. 
DEAR SIR :-I have your letter of February 18, 1915, requesting my opinion as 

follows: 

7-A. G. 
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"Under the provtstons of section 742-4, General Code, requiring the 
compensation and expenses of liquidating agents to be fixed by the super­
intendent of banks subject to the approval of the common pleas court 
of the proper county, must said compensation and expenses be approved 
by the court before they can legally be paid out of the funds of the 
bank? 

"If the court should disapprove any of the items fixed by the super­
intendent may the same be legally paid out of the state treasury, or will 
the person to whom said item of compensation or expense is due be com­
pelled to refund the same if said compensation or expense had been in fact 
paid before the court had taken any action on the same? 

"If it should develop that the liquidating agent has paid claims either 
for compensation or expense without the same having been fixed by the 
superintendent and approved by the court, what finding should be made 
in the premis~s ?" 

Section 742-2 of the General Code is as follows: 

"The expenses incurred by the superintendent of banks in the liquida­
tion of any bank in accordance with the provisions of this act, shall in­
clude the expenses of deputy or assistants, clerks and examiners employed 
in such liquidation, together w.ith reasonable attorney fees for counsel 
employed by said superintendent of banks in the courts of such liquidation. 
Such compensation of counsel. of deputies, of assistants, clerks and ex­
aminers in the liquidation of any corporation, company, society or asso­
ciation, and all expenses of supervision and liqui'dation shall be fixed 
by the superintendent of banks, subject to the approval of the common · 
pleas court of the county in which the office of such corporation, com­
pany, society or association was located, on notice to such corporation, com­
pany, society or association. The expense of such liquidation shaH be paid 
out of the property of such corporation, company, society or association 
in the hands of said superintendent of banks, and such expenses shaH be 
a valid charge against the property in the hands of the said superintendent 
of banks and shaH be paid first, in the order of priority." 

By virtue of the provisions of this section aH expenses of liquidating a bank, 
which include the compensation and expenses of the liquidating agent must, before 
payment, be fixed by the superintendent of banks, and the approval of the common 
pleas court secured as prescribed therein. 

Therefore, considering your questions in the order in which they are asked, 
I am of the opinion that the expenses mentioned in your first question cannot legaHy 
be paid out of the assets of the bank until the amount thereof is fixed by the 
superintendent of banks with the approval of the common pleas court first secured. 

Answering your second question, I am of the opinion that there is no authority 
for paying any of the expenses mentioned from the state treasury in any event. 
If any such items have been paid from the assets of the bank before being fixed 
by the superintendent of banks and appro\'cd by the court of common pleas, such pay­
ments were unauthorized and unlawful. and the officer making such unauthorized and 
unlawful payments can be compelled to refund the same. It does not necessarily 
follow, nor do I wish to be understood as holding or advising, that an individual 
who has been paid for services rendered or supplies furnished in good faith to 
the superintendent of banks or his deputy in the liquidation of a bank can be 
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required to refund the amount so paid to him, but only that the officer, or agent, 
entrusted with the liquidation of the bank can be compelled to refund the amount 
paid out by him without such authority. 

Answering your third question, I desire to call your attention to the language 
in the last two sentences of section 742-2 of the. General Code as follows: 

"The superintendent of banks may under his hand and official seal 
appoint one or more special deputy superintendents of banks as agent or 
agents to assist him in the duty of liquidation and distribution, a certificate 
of appointment to be filed in the office of superintendent of banks and a 
certified copy in the office of the clerk of the county in which the office 
of such corporation, company, society or association was located. The 
superintendent of banks shall require from such agent or agents such 
surety for the faithful discharge of their duties as he may deem proper. 
All bonds shall be deposited with the secretary of state and kept in his 
office." 

By virtue of these provisions the liquidating agent appointed by the super­
intendent of banks to assist him in the duty of liquidation and distribution is 
clearly a deputy, and the superintendent of banks, together with his bondsmen, 
are liable for any default or breach of trust on the part of such deputy. This 
is made clear by the language of the last sentence of section 742-2, above quoted, 
which directs the superintendent of banks to "require from such agent or agents 
such surety for the faithful discharge of his duties as he may deem proper." 

Therefore, if the liquidating agent (meaning, I assume, a special deputy super­
intendent of banks) has paid claims either for compensation or expenses without 
the same having been fixed by the superintendent of banks, and approved by the 
court, such payments being clearly unauthorized and unlawful, a finding should 
be made requiring such liquidating agent to refund the amount so unlawfully 
paid. In the event that he refuses or is unable to make such a refund, the super­
intendent of banks himself may be held for the default of his deputy and re­
quired to refund the amount unlawfully paid out. If the superintendent of banks 
should be compelled to answer in this manner for the default of his liquidating· 
agent, he may recoup his· loss by resorting to an action on the bond which he is 
directed by law to require from such agent. 

My answers have been limited "strictly to the scope of your several questions 
and I have not considered the legal possibility or curative effect of securing from 
the proper court a subsequent approval of such unauthorized expenditures. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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104. 

RURAL SCHOOL DISTRICTS-ELECTORS VOTE -IN PRECINCT IN 
WHICH THEY RESIDE, WHERE BOARD OF EDUCATIQN HAS MADE 
NO ASSIGNMENT OF DISTRICT. 

When there has been no assignment of the voters of a rural school district by 
the board of education under section 4714, C. C., the electors of the rural school 
district shall vote for school officers and on all school questions in the precinct 
in which they reside) 

CoLuMBUS, Omo, February 23, 1915. 

HoN. CHAS. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have yours of February 15, 1915, submitted for an opinion 

thereon communication from the deputy state supervisors of elections of Marion 
county, Ohio, as follows: 

"We are about to have an election for bond issue in a consolidated 
school district which lies in four townships and in these four townships 
th~re are five voting precincts and we are undecided as to where the 
voters in this consolidated school district should vote on the bond issue. 

"We are enclosing a plat showing the consolidated school district, 
together with the townships and the polling places. You will observe 
that one of the townships, Montgomery, is divided into two precincts and, 
the consolidated school district takes in part of both of these voting pre­
cincts. There is a small town lying practically in the center of the con­
solidated school district, but this town is unincorporated, and has no 
voting precinct in it. \.Y e understand that they expect to call this con­
solidated school 'The J\lontgomery Consolidated Rural School District,' and 
pr~bably section 4714 of the school election laws would cover this prop­
osition which reads as follows: 

" 'Electors residing in a rural school district may vote for school officers 
and on all school questions at the proper voting place in the township, 
in which such district is located.' 

"So that under this section we could probably hold election for this 
consolidated school district at the regular polling place in Montgomery 
East precinct, but in doing this a number of the voters in this district 
would have to drive, in the neighborhood of eight or ten miles to vote. 

"If we would hold an election in each one of the townships for the 
voters in this school district, we figure it would be a rather expensive 
election. In case we should compel all voters in the consolidated school 
district to vote in the polling place in Montgomery East precinct on this 
question of bond issue for a consolidated school, where would they vote 
this fall for members of the school board and then for their respective 
township officials?" 

The consolidated school district is within that class which is by the terms of 
section 4679, G. C., as amended in 104 0. L., 133, styled a rural school district. 

The question submitted by you involves a consideration of section 4714, G. C., 
as amended in 104 0. L., 135, as follows: 

"Electors residing in a rural school district may vote for school 
officers and on all school questions at the proper voting place in the 
township in which such district is located. If the township is divided 
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into different voting precincts, the board of education of such district shall 
assign the voters thereof to the proper precinct or precincts, and a map 
shall be prepared· showing such assignment, which map shall be made a 
part of the records of the board. Electors may vote according to such 
assignment, but, if no assignment of territory is made, they shall vote 
in the precinct nearest their residence." 
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Since it is not so stated by you it is assumed that there has been no assign­
ment of territory made as above provided. It appears, however, that the territory 
of the consolidated school district lies in five different voting precincts. It then 
follows that the last provision of the above. section will govern, requiring that the 
electors shall vote for school officers and on all school questions in the precinct 
nearest their residence. \Vhat, then, are we to understand by the phrase "pre­
cinct nearest their residence?" If the word "precinct" is here used in its ordinary 
sense, the precinct nearest the residence of the elector is the precinct in which 
he resides-that is, the precinct in which his domicile is situated. If the word 
"precinct" as here used relates to the polling place rather than to the territory 
constituting what is usually termed a precinct, the application of this provision might 
then work even greater inconvenience to the electors and occasion more excessive 
and unnecessary expenses of elections. 

I am, therefore, of opinion that in the absence of a substantial reason for 
a contrary construction, the word "precinct" should be given its usual and ordinary 
meaning. From this it results that the phrase "precinct nearest their residence" in 
effect means the precinct in which the electors reside. 

It will be noted that the above section is equally applicable to elections of 
school officers and elections on all other school questions, so that the electors 
should vote in the same precinct for members of the board of education as upon 
any other school question. 

As suggested by you, to hold an election in each of the five precincts within 
which electors of the consolidated school district reside will be of considerable 
expense, but in the absence of lawful authority for any other course, it is my 
opinion necessarily that the provisions of the section of the statutes hereinbefore 
quoted be complied with and that such election be held at the usual ~lling places 
in the five several precincts. 

The above question could not arise when the board of education has made an 
assignment of the voters of the school district in accordance with the provisions 
of 4714, G. C., in which event such assignment would control. 

105. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

BUDGET COMMISSION-ELECTIVE COUNTY OFFICES. 

County budget commission may be composed only of elective county officers. 

CoLUMBUS, OHIO, February 26, 1915. 

To the Committe on Taxation and Revenues, House of Representatives, Columbus, 
Ohio. 
GENTLEMEN :-:-..Jy attention has been called to the provisions of house bill No. 

342, which seeks to enact an amendment to section 5649-3b of the General Code, 
and to provide for the personnel of the budget commission. 
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This proposed bill is clearly unconstitutional. As this is the only bill pending 
in the legislature upon this subject, I call your attention to the urgent and ab­
solute necessity of enacting a proper law for the creation of a budget commission, 
otherwise our taxation laws cannot be enforced or administered, as both the Kil­
patrick bill and the original provision of the Smith one per cent. law, known as 
section 5649-3b, were clearly unconstitutional. So that there is no law upon this 
subject at all. 

In the case of the State ex rei. Pogue, Prosecuting Attorney, v. Groom, City 
Solicitor, the supreme court held, in the fourth branch of the syllabus of that 
case, as follows : 

"4. The general assembly has the authority to create new duties and 
require such duties to be performed by the encumbents of an existing office, 
but where the duties so created are in their nature and extent county 
official duties, they must be attached to a county office and must be re­
quired to be performed by a county officer duly elected by the electors 
of the county, or lawfully appointed to fill a vacancy in that office." 

Whatever may be said or urged in favor of the policy of having others than 
county officials upon the budget commission, we are confronted with the con­
stitution and its provisions must be observed. The duties of the budget commis­
sion may be required of and performed by only elective county officers. Unless 
legislation is passed by this session of the general assembly remedying the defects 
above referred to, we will be confronted with a serious situation. It will be 
advisable to attach an emergency clause to such legislation. 

106. 

Respectfully, 
EDWARD C. TURNER, 

Attorni'y General. 

TEACHERS' PENSIO~S-DEDUCT ONLY PROPORTIONATE PART OF 
TWO DOLLARS WHEX TEACHER BEGI~S HER SERVICES DURING 
·THE MONTH AND RESIGNS BEFORE E~TIRE MONTH'S SERVICF= 
IS RENDERED. 

A board of education should ded1ict from the salary of a teacher only a 
proportionate part of the $2.00 for a pe11sion fund when such teacher begins her 
service during the month, or resigns before the entire month's service has been 
rendered. 

CoLUMBUS, OHIO, February 26, 1915. 

HoN. FRANK W. ·MILLER, Superintendeut of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Under date of February 8, 1915, you submit to this department a 

request for an opinion upon the following question: 

"Section 7877 of the .General Code, authorizes the proper officers to 
deduct $2.00 from the monthly salary of each teacher who accepts the 
provisions of this section of the law. A certain teacher is entitled to only 
a part of a month's salary. 

"Our question· is, shall the board of education deduct $2.00 from this 
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salary or only a proportionate part of the $2.00? This teacher either 
begins her service during the month or resigns before the entire month 
of service has been rendered." 

Section 7877, General Code of Ohio, provides in part as follows: 

"* * * After the election of the board of trustees herein provided 
for, two dollars ($2.00) shall be deducted by the proper officers from the 
monthly salary of each teacher who accepts such provisions, and from the 
salary of all new teachers such sum to be paid into and applied to the 
credit of such pension fund; and such sum shall continue so to be deducted 
during the term of service of such teacher. 

"All persons employed for the first time as teachers by a board of 
education which has created such a pension fund shall be deemed new 
teachers for the purpose of this act, but the term new teachers shall not 
be construed to include teachers serving under reappointments. New 
teachers shall by accepting employment as such accept the provisions of 
this act and thereupon become contributors to said pension fund in ac­
cordance with the terms hereof. And the provisions of this act shall 
become a part of and enter into such contract of employment." 
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I am of the opinion that the board of education should deduct from the 
salary bf a teacher only a proportionate part of the $2.00 for a pension fund when a 
teacher either begins her service during the month, or resigns before the entire 
month of service has been rendered. 

107. 

·Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

AGRICULTURAL COl\J:MISSION- PROSECUTIOXS FOR FRAUDULENT 
USE OF COLORTXG ::\IATTER IN ARTICLES OF FOOD, SUCH AS 
l\1ACAROXI, ETC., -5HOULD BE BROUGHT UNDER STATUTES AND 
NOT UNDER DEPARD1EXT RULIXGS. 

Department ruliug uumba 4 of the dairy and food division of the agricultural 
commission of Ohio, relating to the use of coloring matter in macaroni and 
kiudred products, is wvalid and prosecutions for the fraudulent usc of coloring 
matter in such articles of food should be brought tmder appropriate sections of 
the Geueral Code, and 1101 uudcr said department ruling. 

CoLUMBUS, OHio, February 27, 1915. 

The Agricultural Cmmissiou of Ohio, Dairy a11d Food Di·vision, Columbus, Ohio. 
GE:<TLEMEN :-On February I, 1915, you submitted to me, for written opinion 

the following proposition: 

"\Vc desire to call your attention to department ruling number 4, of 
the dairy and food division, which was adopted by the agricultural com­
mission under the provisions of section 1177-12 of the General Code, which 
provides that the agricultural commission shall make such rules and 
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regulations as may· be necessary for the enforcement of the food, drug, 
dairy and sanitary laws of this state. \Ve are confronted by a situation 
that may make it necessary for us to file several prosecutions for violations 
of this ruling and we desire to know whether, in your opinion, we can 
successfully make a prosecution for such violation. 

"The state is ·flooded with macaroni, spaghetti and noodles, artificially 
colored, and it is evident that this has been done for fraudulent purposes. 
The national food department permits the use of coloring matter when it 
is clearly and conspicuously indicated on the label. However, the ruling 
of our department is one of long standing, having been adopted by a 
former commissioner of the dairy and food department and readopted 
recently by the agricultural commission. Our ruling does not permit the 
use of coloring matter other than that imparted by the eggs used in the 
manufacture of the product, and it differs from the national ruling in that 
the' national ruling permits its use if indicated on the label. We would 
be pleased to have you rule on this matter at your earliest convenience." 

Section 1177-12 of the General Code passed April 15, 1913, (103 0. L., page 327) 
contains, among other provisions, the following: "The agricultur~l commission 
shall establish standards of quality, purety and strength for foods, when such 
standards are not otherwise established by any law of this state." This section 
also contains the following provision: "The agricultural commission shall make 
such uniform rules and regulations as may be necessary for the enforcement of the 
food, drug, dairy and sanitary laws of this state." 

Department ruling number 4, referred to by you in your communication, is as 
follows: 

"Until further notice from this commission the use of coloring matter, 
other than that imparted by the eggs used in the manufacture of the sub­
stances, will not be permitted in macaroni or egg macaroni, noodles or egg 
noodles, spaghetti or egg spaghetti, vermicelli or egg vermicelli, and all 
kindred products." 

Section 5774, General Code, prohibits the manufacture or sale, offer for sale, 
sale or delivery, or the having in possession with intent to sell or deliver, of a drug 
or article of food which is adulterated within the meaning of the chapter .con­
tainillg said section, and also prohibits the offering for sale, selling or delivering, 
or having in possession with intent to sell or deliver, a drug or article of food which 
is misbranded within the .meaning of the chapter containing said section. 

Section 5778 of the General Code provides that food, drink, confectionery or 
condiments are adulterated within the meaning of the chapter containing said section 
in case any one of eleven conditions named in said section exists. The sixth con­
dition named in said section is that the food, drink, confectionery or condiments 
shall be regarded as adulterated if colored, coated, polished or powdered, whereby 
damage or inferiority is concealed, or if by any means the article is made to appear 
better or of greater value than it really is. 

Coming now to consider department ruling number 4, this ruling must be re­
garded either as an effort under section 1177-12, General Code, to establish a standard 
of quality, purity and strength or it must be regarded as a rple or regulation 
necessary for the enforcement of the food, drug, dairy and sanitary laws of the 
state. It is apparent that it cannot be regarded as the latter for the reason that it 
is not aimed at the enforcement of an existing law, but seeks to establish, in effect, 
a new law relating to the quality, purity and strength of foods. 

I am of the opinion that it is not valid when regarded as an effort to establish 
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a standard of quality, purity and strength for foods, for the reason that a standard 
in this respect had been otherwise established by a law of the state, to wit: By 
the provisions of section 5778, General Code, to the effect that an article of food 
shall be regarded as adulterated if it is colored, whereby damage or inferiority is 
concealed. 

The legislature having chosen to regulate, in section 5778, General Code, the use 
of coloring matter in articles of food and having established a standard of quality, 
purity and strength in this particular, I am of the opinion that it is beyond the power 
of the agricultural commission to establish by a department ruling a standard other 
or different from that contained in the statutes. 

I am therefore of the opinion that contemplated prosecution for fraudulent 
use of coloring matter in articles of food in question should be made under the 
appropriate sections of the statutes and not under your department ruling number 4. 

108. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

GENERAL ASSEMBLY-NO AUTHORITY TO EXTEND TERM OF 
COUNTY OFFICERS. 

The legislature is without power to extend the terms of county officers so as 
to produce a term not consisting of an even number of years. 

CoLUMBUS, OHIO, February 27, 1915. 

To the Committee on County Affairs, House of Representatives of the Eighty-First 
General Assembly, Columbus, Ohio. 
GENTLEMEN :-1 have been asked by members of your committee to consider 

house bill No. 214, ).<Ir. Hake, which has been referred to the committee. The bill 
is entitled "a bill to amend (certain) sections * * * of the General Code, to 
reduce the time between the election of certain county officers and their taking 
office, and to extend the terms of such officers." 

It will be sufficient for my purposes to describe the detailed provisions of the 
bill as calculated to accomplish the objects stated in the title. 

I have considered but one question, namely, as to whether or not the legislature 
has the power to extend the terms of county officers for the purpose of adjusting 
them to a given date of commencement, so as to produce temporarily terms of three 
years and perhaps a few months. 

I am of the opinion that this cannot be done without a constitutional amendment. 
· Article XVII, section 2 of the constitution provides that: 

"The term of office ~f all elective county * * * officers shall be 
such even number of years not exceeding four ( 4) years as may be so 
prescribed (by the general assembly)." 

Under this provision it is not competent for the general assembly to construct 
a term of office for a county officer which shall be otherwise than "an even number 
of years." 

It is true that under the old constitution as it existed prior to the amendment 
of 1905, terms were frequently extended. At that time, however, there was no 



202 ANNUAL REPORT 

such limitation in the constitution as there now is. For example, section 2 ot 
article X provides that "county officers shall be elected * * * for such term, 
not exceeding three years, as may be provided by law." 

There is another view of the case which leads to the same conclusion. Section 2 
of article XVII of the constitution provided further that "the general assembly 
shall have power to so extend existing terms of office as to affect (effect) the 
purpose of section 1 of this article." 

The words "existing terms of office," as used herein, mean the terms of office 
as they existed at the time of the proposal of the amendment and its adoption. 
Pardee v. Pattison, 73 0. S., 305. 

Under favor of this section the legislature, in 1906, passed an act to conform 
the terms of office of various state and county officers to the constitutional provisions 
of (relating to) biennial elections. Section 1 of that act extended the terms of 
all county officers so as to conform to the constitutional amendments, and fixed 
the commencement of such terms of office as they are now fixed by law. 

It was said in State ex rei. v. Harris, 77 0. S., 481, that the act just referred 
to was to be regarded as a part of the constitutional amendment in the sense that 
it was the legislation required to make that amendment effective. 

I think the power of the legislature to extend existing terms to conform the 
same to the provisions of article XVII of the constitution, was a power which could 
be exercised but once. If in 1906 the legislature had deemed it proper to make the 
terms of all county officers to begin on January 1, that might have been done at 
that time. But the legislature having failed to do so then, it is too late to act 
now. In other words, the grant of power in article XVII of the constitution is 
exclusive and when the power was executed it was exhaustive. 

I am strongly inclined therefore to the belief that house bill No. 214, which I 
have examined at your request, would be unconstitutional. 

109. 

Respectfully, 
· Enw ARD C. TuRNER, 

Attorney General. 

TAXATION OF A BENEFICIARY'S I~TEREST IN AN INSURANCE 
POLICY AFTER MATURITY OR IN CASE OF THE DEATH OF IN­
SURED WHERE OPTIONAL CLAUSES OCCUR. 

The interest of the beneficiary under an insurance policy after the death of the 
insured and under an option to leave the proceeds of the policy with the company 
during the life of the beneficiary, and to withdraw the whole or any part thereof 
at any time or at specified periods, the principal sum to bear interest at a stipulated 
rate or at not less than a stipulated rate, and the balance, if any, remaining at the 
death of the beneficiary to be paid to his personal representatives, constitutes a credit 
and is taxable as such to the beneficiary. • 

CoLUMBUS, OHIO, March 1, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of February 9th, requesting 

my opinion as to ·what, if any, taxable interest arises under an insurance policy 
after maturity or the death of the insured under optional clauses . of which the 
following are types: 
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"(1) To have the whole, or any designated fraction, of the proceeds 
of this policy at its maturity retained by the company until the death of the 
beneficiary, the company in the meantime to pay the beneficiary interest on 
the amount so retained at the rate of three per cent. per annum, the first 
interest payment to be made one year after the maturity of this policy, and 
the last interest payment to be a pro rata one for the expired fraction of 
the year in which the beneficiary may withdraw the amount retained by the 
company, in which case the interest payments will cease. 

"(2) Cpon approval of proof of the death of the insured this policy 
shall be surrendered to the company, and a supplementary contract will 
be issued to each beneficiary evidencing his or her rights and benefits under 
the option selected. 

"Option 1. The proceeds of this policy, or any part thereof, may be left 
with the company subject to withdrawal in whole or in part at any time on 
demand in sums of not less than one hundred dollars. The company shall 
pay interest annually on the sum so left with it at such rate as it may each 
year declare on such funds, not less, however, than three per cent. per 
annum. Upon the death of a beneficiary the sum then remaining with the 
company, together with any interest accrued thereon to the date of such 
death, shall be paid to the executors, administrators or assigns of the 
beneficiary, unless otherwise agreed in writing." 
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I find that my predecessor, Honorable Timothy S. Hogan, advised the com­
mission, in an opinion found at page 590 of volume 1 of the annual report of the 
attorney general for 1912, that prior to the beneficiary's election under a. policy 
affording several options, his interest not being fixed is not taxable at all; but that 
should the beneficiary make an election to have the proceeds of the policy paid to 
him in a lump sum his interest prior to the actual payment would be a "credit" 
(citing Cooper v. Board of Review, 207 Ill., 432). With these conclusions I agree. 

I am unable to find that an election to take the option expressed in either of the 
above clauses would in any wise change the nature of the beneficiary's primary in­
terest after the death of the insured. It. is true that it is held to be essential to a 
"credit," subject to taxation as such under section 5327, General Code, that it shall 
be fixed and liquidated in amount and not dependent upon any contingency what­
soever. But while the company, under such a clause as the above, is under no 
immediate obligation to pay any specified sum to the beneficiary except upon the 
contingency of demand or the death of the beneficiary, in which event the entire 
sum then remaining unpaid to the beneficiary will become payable to his personal 
representatives, yet the whole amount which will ultimately be payable by the in­
surance company to the beneficiary or his representatives is fixed and liquidated; 
while a credit payable on demand, whether in a lump . sum or otherwise, is 
"due or to become due" within the meaning of section 5327. 

I need only add that there is nothing in the contract which would arise by the 
exercise of either of the above options creating any relation of agency or trustee­
ship as between the company and the beneficiary whereby the duty of listing the 
fund for taxation would be devolved, under the provisions of section 5370, General 
Code, upon the company as such agent or trustee. The relation between the 
parties is that of debtor and creditor created by the contract. 

Accordingly, l am of the opinion that the beneficiary's interest, under either 
of the above quoted optional clauses, is taxable to the beneficiary as a credit. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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110. 

COST OF COUNTY BRIDGES SHOULD BE PAID FROM COUNTY BRIDGE 
FUND AND NOT FROM PIKE FUND. 

Where a pike is built under the provisions of sections 6956-1 to 6956-15, 
inclusive, of the General Code, the cost of any bridges thereon should be paid from 
the county bridge fund. 

COLUMBUS, OHIO, March 1, 1915. 

HoN. JosEPH W. HoRNER, Prosecuting Attonze3•, Newark, Ohio. 
SIR :-I have your communication of February 22, 1915, inquiring whether the 

cost of bridges should be charged to the pike fund or to the bridge fund, 
where a pike is being built under the provisions of sections 6956-1 and 6956-15, 
inclusive, of the General Code, and the necessity for the new bridges arises only 
from the building of such pike, the new bridges being outside the limits of any 
city or village. You further state that this question becomes important by reason 
of the fact that objections are being raised to assessments which include the cost 
of bridges. 

A careful examination of these sections fails to disclose any provision whatever 
in reference to bridges. The sections in question establish a certain method or 
scheme of road improvement, one provision being for an assessment of a part of 
the cost and expense, including all damages and compensation awarded, the assess­
ment to be made upon and collected from the owners of certain benefited real 
estate. No reference is made in the entire Jaw under consideration to the subject 
of bridges, and there is no provision for assessing all or any part of the cost of 
any bridges upon any benefited real estate. 

Reference to the road laws discloses the fact that the legislature has seemed 
to have in mind in the enactment of these laws, the necessity for providing that 
bridges should be regarded as a part of the road improvement in order to warrant 
assessing any part of the cost of bridges against benefited r(!al estate. An 
illustration is found in the law relating to turn pikes, section 7186, G. C., providing 
that the bridges and culverts shall be built as a part of the road and paid for out 
of the turn pike funds. Other sections of the turn pike law provide for assessments 
upon benefited real estate. 

There being no reference to bridges in sections 6956-1 to 6956-15, inclusive, 
no provision therein that bridges should be regarded as a part of the improvement, 
and no language from which such an intent could be inferred, I am of the opinion 
that the provisions of section 2421 must prevail, said section requiring the com­
missioners to construct necessary bridges over streams and public canals on state 
and county roads, free turn pikes, improved roads, abandoned turn pikes and plank 
roads in common public use, except only such bridges as are wholly in certain 
cities and villages; and that therefore, where a pike is being built under the 
provisions of sections 6956-1 to 6956-15, G. C., inclusive, the cost of any bridges 
thereon should be paid from the county bridge fund. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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111. 

SUPERINTENDENT OF PUBLIC \VORKS-::\0 AUTHORITY TO CANCEL 
EXISTIXG LEASE AXD ACCEPT :\'EW ONE. 

The superintendent of public works has 110 authority to cancel an existing lease 
of state lands or accept a surrender of the same, merely in order tlw.t a new lease 
may be entered into between him and tlze original lessee. 

CoLUMBUS, OHIO, March 1, 1915. 

HoN. JoHN I ::O.IrLLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of February 12th, in which you request 

my opinion as to whether or not parties holding a lease for state land, which 
lease still has a few years to run, can surrender the same and take a new lease 
for the same property for a period of some fifteen years, the same as if it were 
an original lease. · 

You state that it frequently happens that parties holding leases for state 
lands desire to make improvements thereon, which they would not be justified 
in making for the short unexpired term of the lease and that these parties often 
ask to have their old leases cancelled and that they be granted new leases for 
the full period of fifteen years. You also state that it has been the practice to 
grant such requests upon being satisfied that the lessee was acting in good faith 
and proposed to make substantial improvements, and that in such cases there was 
always a reappraisement of the property in order to arrive at the proper rent 
under the statutes. 

This inquiry raises a question as to the implied power of the superintendent 
of public works to cancel existing leases. Under section 13965 of the appendix 
to the General Code, it is necessary that land shall not be under an existing lease 
before the superintendent of public works is authorized to lease the same. Section 
13966 authorizes leases of land "for fifteen years" and leases of the right to erect 
buildings across canals "for the term 9f fifteen years." 

I have carefully examined all the statutes relating to the leasing of state 
lands and find no proYision authorizing the superintendent to cancel any lease 
under the circumstances suggested by you, and indeed the only circumstances under 
which he is authorized to cancel a lease seems to be in case rent shall not be 
paid by the lessee at the time specified in the lease, or within ten days thereafter, 
this provision being contained in section 13968. The statute expressly requiring 
that land be not under an existing lease before the superintendent has any authority 
to lease it, it would seem that the superintendent would be without authority to 
lease land under an existing lease unless the power to make the original lease 
conferred by statute, carries with it the implied power to cancel the lease. 

As to the powers of public officers, Mechem in his work on public offices and 
officers, section 511, makes the following observation: 

"Express grants of power to public officers are usually subjected to a 
strict interpretation and will be construed as conferring those powers only 
which are expressly imposed or necessarily implied. Such an officer, 
therefore, can create rights against the state or other public authority 
represented by him only while he is keeping strictly within the limita­
tions of his authority as so construed. 

"A state officer can only deal or contract in relation to the property 
of the state when he is authorized so to do by the express provisions of 
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law, and any agreement he may make or attempt to make in relation 
to such property, when he is so authorized, is void as against the state. 
(McCaslin et al. v. State ex rei., 99 Ind., 428.)" 

It is also significant that in section 431 of the General Code, as amended in 
103 0. L., 119, 122, the legislature in giving the superintendent of public works 
authority to lease surplus water power, also, expressly conferred on him authority 
to "cancel existing leases with the consent of the lessees;" while, as above stated, 
no such authority is conferred in the statutes relating to the leasing of state lands. 
If the legislature had intended and understood that in giving authority to make a 
leas.e it was also conferring implied authority to cancel the same, then there 
would have been no purpose to be served by inserting in the section relating to 
the leasing of surplus water power a clause expressly authorizing the superintendent 
of public works to cancel existing leases with the consent of the lessees. 

While recognizing the force of the suggestion that authority to cancel existing 
leases and make new ones under the conditions named by you might result in 
advantage to the state by way of increased rentals, I am unable to say, as a 
m~tter of law, that the power lodged in a public officer to make a lease carries 
with it by necessary implication, the power to cancel such lease. On the other hand, 
I am of the opinion that the power to make such a lease does not carry with it an 
implied power to cancel the same, and that in the present state of the law the 
superintendent of public works has no authority to cancel an existing lease of state 
lands unless there be a default in the payment of rent as set forth above. 

Answering your question specifically, I am therefore of the opinion that the 
superintendent of public works has not the authority to cancel an existing lease 
or accept a surrender of the same, merely in order that a new lease may be 
entered into between him and the original lessee. 

112. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COMMON PLEAS JUDGES- ADDITIONAL SALARY AND EXPENSES 
AS AFFECTED BY THE ACT OF FEBRUARY·16, 1914, (104 0. L.,250). 

1. A common pleas judge, elected prior to January 1, 1913, is entitled to ad­
ditional salary at the rate of sixtem dollars per one thousand population of the 
county in which he resides, to be not less than one thousand dollars ($1,000) 
nor more than three thousand dollars ($3,000) per annum, payable wholly from 
the treasury of such county; and that the law, with respect to the source of such 
compensation, which formerly provided that the same should be paid from the 
treasury of the counties in the subdivision in proportion to their respective pop­
ulations, was changed on June 8, 1914, after which date it was no longer lawful 
to draw such additional compmsation from the treasuries of the counties in the 
subdivision. 

2. That a common pleas judge elected prior to January 1, 1913, is entitled to 
his actual and necessary expenses incurred while holding court under the assign­
ment of the supervising judge of his district, in any county in the district other 
than in which he resides, payable from the treasury of the state and not to exceed 
one hundred and fifty dollars ($150) i1t any one year; and to his actual and neces­
sar~ expenses incurred while holding court in any county in the state outside of his 
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district, under the assignment of the chief justice of the supreme court, payable 
from the treasury of the county in which court is held, not to exceed thref!. 
hundred dollars ($300) in any one )'ear. 

3. That tmder the provisions of ameuded section 2253, G. C., the additional 
compeusation at the rate of ten dollars per day for each day of the assignment of 
a common pleas judge by the chief justice of the supreme court, to hold court in 
any county in the state other than that of the residwce of the judge may be drawn 
only by judges elected subsequeut to the taking effect of amended section 2253, 
to wit: June 8, 1914. 

4. The common pleas judge elected in Clark county in the sear 1914, to fill 
out the unexpired term of a common pleas judge (elected prior to January 1, 1913, 
as a district judge and residing i1~ Clark county at the time of his election) is 
to be regarded, for purposes of compensation, as the resident common pleas judge 
of Clark county. ·Accordingly such judge is entitled to additional salary at the 
rate of twenty-five dollars ($25.00) per one thousand populatio11 of Clark county, 
not to exceed three thousand dollars ($3,000) a )'ear, ~Jhich is payable wholly 
from the treasury of Clark county; and Clark county, upon his election a1~ 
qualification, is no longer liable to contribute to the salaries of other common 
pleas judges in the subdivisiou of which said county was formerly a part, (which 
result, in the specific case, would have ocwrred, at any rate, on and after Ju1u 
8, 1914, by reason of the fact that in all the other counties of the subdivision 
·common pleas judges, elected prior to January 1, 1913, were residing) such judge 
is also entitled to his actual and necessary expenses incurred while holding court 
in any county of the state other than the oue in which he was elected and resides, 
under the assignment of the chief justice of the supreme court, such expenses to 
be paid from the treasur::J of the county in which such court is held and not to 
exceed three hundred dollars ($300) in any one -year; but to 110 expenses payable 
from the state treasury. 

5. A common pleas judge, appointed after June 8, 1914, to fill out the un­
expired term of a judge elected as a district judge prior to January 1, 1913, is 
entitled to receive additional compensation at the rate of twenty-five dollars 
($25.00) per one thousand population of the coz~nty in which he resided 
when appointed, such compensation to be paid from the treasuries of the counties 
constituting the subdi·vision at a given time; so that upon the election and qualifica­
tion of a resident common pleas judge in any county of the original subdivision, 
such county is no /auger to be regarded as in the subdivisio11 for the purpose of 
contribution to the additional salary of such judge; such additional salary is not 
to exceed three thousand dollars per allll!Wl; such judge is also entitled to receive 
his actual and necessary expenses not to exceed three hundred dollars ($300) in 
ally oue year, payable from the treasun• of state, when incurred i11 holding court 
in any county remaining in the district of which his county is a part, other than 
the county of his residence,' and also to expe11ses not exceeding three hundred 
dollars ($300) in any one )•ear, iucurred while lzoldiug court in any county in 
the state other than in his own district, under assignment of the chief justice, to be 
paid from the treasury of the county in which court is held. 

6. The quarterly payments of the additio11al salary of common pleas judges 
should be based upon the official year of the term of each judge. 

CoLUMBUS, OHIO, March 1, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRS :-I acknewledge receipt of two letters from you submitting questions 

relative to the additional salary of common pleas judges. I am also in receipt of 
a letter from Honorable A. C. Reynolds, common pleas judge residing in Lake 
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county, submitting related questions. After I had prepared separate opm1ons in 
answer to these several communications, it occurred to me that a single opinion 
addressed to the bureau, and covering all the questions which have been sub- . 
mitted to me would be preferable. Accordingly I shall, in this letter, state my 
answers to the following questions: 

"(1) To what 'additional' salary is a common pleas judge, elected 
prior to June 8, 1914, ~ntitled; from what source or sources should such 
salary be paid; and, if there has been a change in the law in the latter 
respect, when did such change become effective? 

"(2) Is the judge, described in the first question, entitled to ad­
ditional compensation at the rate of ten dollars per day when holding 
court in a county other than that in which he resides, by assignment of the 
chief justice of the supreme court; and is he entitled to his. actual expenses 
not to exceed three hundred dollars ($300.00) in any one year when so 
serving? 

"(The foregoing questions are general statements of the sp(!cific in­
quiries submitted to me by Judge Reynolds.) 

"(3) In Clark county in 1914, a common pleas judge was elected by 
the electors thereof, under the proviso of section 1532, General Code, 104 
0. L., 243, for the unexpired term of a common pleas judge who had been 
elected thereto prior to January 1, 1913, and had subsequently resigned 
therefrom, prior to June 8, 1914. To what 'additional' salary is such judge 
entitled; from what source or sources is it to be paid; and is Clark 
county required to contribute to the additional salary of common pleas 
judges of the other counties in the original common pleas subdivision of 
which the county was a part? 

" ( 4) To what additional salary is a judge, appointed to fill a vacancy 
caused by the resignation, subsequent to the November election in 1914, 
or less than thirty days prior thereto, of a common pleas judge elected 
prior to January 1, 1913, entitled; and from what source or sources should it 
be paid? 

"(5) Running through all these questions is one which is directly 
submitted in connection with the last one, viz.: as to the application of 
the word 'quarterly' as used in the- statutes providing for the payment 
of the additional compensation of common pleas judges." 

All of these questions arise out of the change in the constitution, article IV, 
section 3, affected by the amendment adopted in 1912, and becoming effective as 
provided by the schedule thereto. In order to show the nature of the change, 
I quote original section 3 of article IV of the constitution, and the same section as 
amended: 

"Article IV, section 3 (original) : The state shall be divided into nine 
common pleas districts, of which the county of Hamilton shall constitute 
one, of compact territory, and bounded by county lines; and each of said 
districts, consisting of three or more counties, shall be subdivided .into three 
parts, of compact territory, bounded by county lines and as nearly equal 
in population as practicable; in each of which, one judge of the court 
of common pleas for said district, and residing therein, shall be elected 
by the electors of said subdivision. Courts of common pleas shall be held 
by one or more of these judges, in every county in the district, as often 
as may be provided by law; and more than one court, or sitting thereof, 
may be held at the same time in each district. 
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"Article IV, section 3 (amended): One resident judge of the court of 
common pleas, and such additional resident judge or judges as may be 
provided by law, shall be elected in each county of the state by the electors 
of such county; and as many courts or sessions of the court of common 
pleas as are necessary, may be held at the same time in any county. Any 
judge of the court of common pleas may temporarily preside and hold 
court in any county; and until the general assembly shall make adequate 
provision thereof, the chief justice of the supreme court of the state shall 
pass upon the disqualification or disability of any judge of the court of 
common pleas, and he may assign any judge to any county to hold court 
therein." 

The general schedule of the amendments of 1912, is as follows: 

"The several amendments passed and submitted by this convention when 
adopted at the election shall take effect on the first day of January, 1913, 
except as otherwise specifically provided by the schedule attached to any 
of said amendments. All laws then in force, not inconsistent therewith 
shall continue in force until amended or repealed; provided that all cases 
pending in the courts on the first clay of January, 1913, shall be heard 
and tried in the same manner and by the same procedure as is now author­
ized by law. Any provision of the amendments passed and submitted by 
this convention and adopted by the electors, inconsistent with, or in con­
flict with, any provision of the present constitution, shall be held to prevail." 

The schedule to article IV, provides as follows: 

"If the foregoing amendment shall be adopted by the election, the 
judges of the courts of common pleas in office, or elected thereto prior to 
January first, 1913, shall hold their offices for the term for which they were 
elected and the additional j uclges provided for herein, shall be elected at 
the general election in the year 1914; each county shall continue as a part 
of its existing common pleas district and subdivision thereof, until one 
resident judge of the court of common pleas is elected and qualified 
therein." 
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It, of course, was obvious that the amendment of article IV, section 3 required 
that certain adjustments of a legislative nature be marie. In other words, the 
constitution, or rather the transition from the original provision to the amended 
provision, was not perfectly self-executing. In order to supply the deficiency, the 
general assembly first passed an act which is found in 103 0. L., 673, and then 
amended the same by an act found in 104 0. L., 243. 

Section 1 of the act of 1913 provided as follows: 

"There shall be a court of common pleas in each county of the state, 
held by one or more judges, residing therein and elected by the electors 
thereof. Each judge shall hold office for six years, and his successor shall 
be elected at the election in the even numbered year next preceding the 
expiration of his term. Each judge heretofor elected as a judge of a 
common pleas district shall, after the year 1914, serve as a judge of the 
common pleas court of the county of which he was a resident at the 
time of his election. 
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"The times for the next election of common pleas judges in the several 
counties and for the beginning of their terms; shall be as follows: 

"(Here follows detailed provisions for the election of common pleas 
judges in each of the counties in the state.)" 

This act was designated as section 1532, General Code, and as such was amended 
in 1914, by inserting between the first and second paragraphs· thereof, the follow­
ing: 

"Provided that when a vacancy may have occurred in the office of any 
judge of the court of the common pleas. in office or elected thereto prior 
to January 1, 1913, his successor shall be elected for the unexpired term 
at the first annual election that occurs· in an even numbered year more than 
thirty days after such vacancy may have occurred, and such election shall 
be by the qualified electors of the county in which the judge, whose office 
becomes vacant, resided at the time of his election." 

With the exception of the correction of some six or seven errors, the detailed 
provisions of the act of 1914, were the same as those of the act of 1913; so that 
enactment of the proviso, just quoted, seems to have been one of the primary pur­
poses of the general assembly in passing the act of 1914. 

None of the foregoing provisions relate, in any direct way, to the subject of 
compensation. It was not until the year 1914, that there was any legislation on that 
subject whatsoever. Then the general assembly passed the act found in 104 0. L., 
250, .amending section 2252, General Code, relating to the additional compensation 
of common pleas judges and enacting section 2252-2, General Code. 

Original section 2252, General Code, need not be quoted here. Suffice it to state 
that it provided, for each judge of the court of common pleas, a salary in addition 
to the uniform salary of three thousand dollars ($3,000.00) per annum, payable 
out of the state treasury and fixed by section 2251, General Code, such additional 
salary being at the rate of sixteen dollars ($16) for each one thousand population 
of the county in which_he resided when elected or appointed, as ascertained by the 
federal census next preceding his assuming the duties of such office. Such ad­
ditional salary was, in case the judge resided in a subdivision comprising more 
than one county, to be paid from the treasuries of the several counties uf the sub­
division in proportion to the population thereof. It was provided that in no case 
should the additional salary be more than $3,000 or less than $1,000. The present 
state of the law, with respect to salary, is best shown by a full quotation of 
amended section 2252 and section 2252-2, as enacted by the law which became 
effective on or about June 8, 1914. 

"Section 2252. In addition to the salary allowed by section 2251, each 
judge of the court of common pleas and of the superior court, shall 
receive an annual salary equal to twenty-five dollars for each one thousand 
population of the county in which he resided when elected or appointed, 
as ascertained by the federal census next preceding his assuming the duties 
of such office. In no case shall such additional salary be more than three 
thousand dollars. 

"Such additional salary shall be paid quarterly from the treasury of said 
county upon the warrant of the county auditor. If the judge resides in a 
county which comprises a judicial subdivision, such additional salary shall 
be paid quarterly from the treasury of the county in which he resides; 
and if he resides in a county which is a part only of a judicial subdivision 
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such additional salary shall be paid quarterly from the treasuries of the 
several counties of the subdivision, in proportion to such population thereof, 
upon the warrants of the auditors of such counties. If such judge resides 
in any county which is now a part only of a judicial subdivision, and 
which hereafter ceases to be a part only of such judicial subdivision, such 
additional salary shall, after such time as such county ceases to be a part 
of such subdivision, be paid quarterly out of the treasury of such county 
upon the warrant of the auditor of such county. 

"Section 2252-2. All judges of the court of common pleas and superior 
courts and probate courts heretofore elected, shall, during the term for 
which they were elected, receive the salary, additional salary, compensa­
tion and expenses provided for by law at the time of their election, the 
additional salary to be paid quarterly out of the treasury of the county 
in which such judge resides upon the warrant of the auditor of such 
county." 
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The case suggested by the first of these questions is that of a judge elected 
prior to January 1, 1913, by the electors of a judicial subdivision and as a judge 
of a judicial district. For while my statement of the question refers to the judge 
as having been elected prior to June 8, 1914, it is obvious that no election for 
the office of common pleas judge could have been held prior to that date and sub­
sequently to November, 1912. (Constitution of Ohio, article IV, section 13, article 
XVII, section 1.) 

The changes in the rate of the compensation of a judge of the common pleas 
court and the limitations thereon effective by the amendment to section 2252, 
General Code, could not, of course, affect the compensation of a judge in office 
at the time the amendment became effective. (Article IV, section 14 of the consti­
tution.) It is obvious, therefore, that at least a part of section 2252, as amended, 
does not apply to the compensation of judges in office on June 8, 1914. Careful 
reading of the section discloses that grammatically, at least, all of its provisions 
relate to the salary of twenty-five dollars ($25) per one thousand population. So 
that, primarily, no part of the section applies to the compensation of judges in 
office on the date named. vVhat would otherwise be, perhaps, a mere inference, 
however, is made certain by consideration of section 2252-2, General Code, which, 
in express terms, governs the additional compensation of judges of the court of 
common pleas "heretofore elected * * * during the term for which they were 
elected:" I cannot escape the conclusion that nothing in amended section 2252 
applies to the salary of a judge of the class suggested by the first question now 
under consideration, and that section 2252-2 is the only statute now in force which, 
in any way, governs such additional salary. This statement requires qualification 
in that in order to ascertain what "additional salary compensation and expenses 
'were' provided for by law at the time of their election," recourse must be had 
to original section 2252, General Code, fixing the additional compensation at the 
rate of sixteen dollars per one thousand population, originally payable from the 
treasuries of the counties in the subdivision. At least, for the purpose of de­
termining the rate and maximum and minimum limitations on the amount of the 
salary, referred to in section 2252-2, original section 2252, though expressly re­
pealed by the act of 1914, must be considered. 

For the present, at any rate, I desire to qualify the broad statement which 
I have just made, further, by reserving the question as to whether or not, in spite 
of the positive terms of section 2252-2, General Code, a judge "heretofore elected," 
within the meaning of that section, is entitled to the special compensation provided 
by section 2253, General Code, for the service of holding court in a county other 



212 ANNUAL REPORT 

than that in which the judge resides, under the assignment of the chief justice 
of the supreme court. This question will be dealt with in answering the second 
general query, above stated. 

Now, while section 2252-2, General Code, in effect, adopts by reference, the 
amount of salary fixed by original section 2252, General Code, it clearly provides 
a rule of its own with respect to the source from which such compensation shall 
be paid. Its language is "the additional salary to be paid quarterly out of the 
treasury of the county in which such judge resides on the warrant of the auditor of 
such county." 

While it would undoubtedly be most appropriate for the general assembly to 
provide that the additional salary of judges "heretofore elected" should continue 
to be paid from the treasuries of the counties of the subdivisions until such time 
as each county in the state should have one resident common pleas judge, and 
thereafter from the treasury of the county in which the judge resided, this was not 
done. In order to make the law mean any such thing it would be necessary to read 
into section 2252-2, language which is not there at all. I know of no other pro­
vision of law or constitutional provision which would require such an interpola­
tion. I have considered, in this connection, the provisions of article IV, section 
14, of the constitution, and those of amended section 2252 of the General Code, 
both of which relate to the subject of compensation; but for reasons, which are, 
I think, obvious, I have concluded that they do not necessitate reading anything into 
section 2252-2. 

I have also considered the broad intent and purpose of amended article IV, 
section 3 of the constitution and its schedule, and the somewhat ambiguous language 
of the last sentence of the first paragraph of section 1532, General Code, as enacted 
in 1913, and as amended in 1914. Giving to these provisions the most liberal 
interpretation, I might be justified in concluding that "after the year 1914" (and it 
is not clear just what this means) every common pleas judge in the state should 
be considered as being the resident common pleas judge of his own county. 
Assuming this to be the effect of all these provisions, it would seem appropriate, 
at least, as I have already stated, that the judges, holding over under favor of 
the schedule, should continue to be paid from the counties of the subdivision until 
such time (designated by the ambiguous phrase just referred to) as that at 
which they would become county judges; and that thereafter they should be paid 
from the treasuries of their own counties. 

But this course of reasoning, whether valid or not, merely suggests what the 
legislature, in justice to the several counties in the state, ought to have enacted. 
It does not serve to force an unnatural interpretation of that which the assembly 
did enact, unless some constitutional principle can be invoked to establish a direct 
connection between the nature of the services such judges were to perform and 
the source or sources of the additional compensation they must receive. 

I can think of no such constitutional principle, though I have considered, in 
this connection, the well understood underlying principle of taxation, to the effect 
that the purposes for which a tax is laid must pertain to the district taxed. 

(Wasson v. Commissioners, 49 0. S., 622.) 
(Hubbard v. Fitzsimmons, 57 0. S., 436.) 

However, I find that at no time in the history of the state has the additional 
compensation of common pleas judges borne, in this respect, a direct relation to the 
nature of the duties which such judges have been required to perform, for under 
the constitution of 1851, common pleas judges were judges of the district, and not 
of the subdivision; and at all times the major part of the salaries of all the common 
pleas judges in the state has been paid from the state treasury. 
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Being unable, therefore, to assign any reason, satisfactory to myself, whereby 
any unnatural interpretation should be given to section 2252-2, General Code, I find 
myself forced to accept the meaning of its plain and unambiguous terms as it is 
manifested on the face thereof. 

For similar reasons I am unable to say that the effectiveness of any part of 
section 2252-2, General Code, is to be postponed after the date when the law, 
of which it is a part, became effective as a law, viz.: on or about June 8, 1914. 
The legislature could have very easily added to the act of 1914, a section in the 
nature of a schedule, providing, when, with respect to any judge, section 2252-2, or 
any part of it, should go into effect. Xot having done so, it follows, I think, that this 
provision, as well as all other provisions contained in the act of which it is a 
part, must be deemed to have gone into effect on June 8, 1914. 

I am of the opinion, therefore, in answer to the first question: 
(1) That a common pleas judge, elected prior to June 8, 1914, is entitled to 

additional salary at the rate of sixteen dollars for each one thousand population 
of the county in which he resided when elected; such salary not to be less than 
one thousand dollars ($1,000) nor more than three thousand dollars ($3,000). 

(2) That such salary is to be paid wholly from the treasury of the county 
in which such judge resides, in the manner provided by section 2252-2, General Code. 

(3) That the change, with respect to the source from which such salary is to 
be paid, was effective on June 8, 1914. 

I have .not considered, in this opinion, the question as to the proper manner 
of paying the salary of such a judge, payable at the end of the quarter in which 
June 8, 1914, fell. This is a matter of adjustment among the treasuries of the 
couilties of a subdivision, which will have to be provided for under the super­
vision of the bureau, and if your department desires my advice on this point, when 
the time comes for such adjustment, I shall be glad to make it the subject of an 
independent investigation. For present purposes, it is sufficient to state that all 
future quarterly payments, on account of the additional salary of a common 
pleas judge, elected prior to June 8, 1914, should be made from the treasury of the 
county in which such judge resides. 

(2) The second question, as I have stated it, requires consideration of article 
IV, section 3 of the constitution, as amended, the schedule thereto, section 2252-2 
and section 2253 of the General Code, as h originally existed; the same section 
as amended in 103 0. L., 419, and as amended 104 0. L., 251, and article IV, 
section 14 of the constitution. 

Amended section 3 of article IV of the constitution, and its schedule, together 
with section 2252-2 have been quoted. Section 2253, General Code, ·as originally 
enacted, it as follows: 

"In addition to the annual salary provided in the two preceding 
sections, each judge of the court of common pleas shall receive his actual 
and necessary expenses, not exceeding one hundred and fifty dollars in 
any one year, incurred while holding court in a county in which he does 
not reside, to be paid from the state treasury upon the warrant of the 
auditor of state." 

The same section, as amended 103 0. L., 419, (effective sometime in August, 
1913) provided as follows: 

"In addition to the annual salary and expenses provided in sections 
1529, 2251 and 2252, each judge of the court of common pleas and of the 
court of appeals, shall receive his actual and necessary expenses, not ex­
ceeding three hundred dollars in any one year, incurred, while holding 
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court in a county in which he does not reside, to be paid from the state 
treasury upon the warrant of the auditor of state, issued to the judge and 
upon presentation of a sworn itemized statement of such expenses." 

Section 2253, G. C., as last amended, provides as follows: 

"In addition to the annual salary and expenses provided for in sections 
1529, 2251, 2252, 2252-1, each judge of the court of common pleas and of 
the court of appeals, shall receive his actual and necessary expenses, not ex­
ceeding three hundred dollars in any one year incurred, while holding court 
in a county in which he does not reside, to be paid from the state 
treasury upon the warrant of the auditor of state, issued to such judge; 
each judge of the court of common pleas who is assigned by the chief 
justice by virtue of section 1469, to aid in disposing of business of some 
county other than that in which he resides, shall receive ten dollars 
per day for each day of such assignment, and his actual and necessary 
expenses incurred in holding court under such assignment, to be paid from 
the treasury of the county to which he is so assigned upon the warrant of 
the auditor of such county, and the amount allowed herein for actual and 
necessary expenses shall not exceed three hundred dollars in any one year." 

I encounter first, in this connection, a mere question of statutory interpretation 
disclosed by comparison of section 2252-2 with section 2253, General Code, as they 
both appeared on the same page of 104 Ohio Laws. Section 2252-2, as I have 
pointed out, is the section which particularly deals with the subject of compensation 
and expenses of judges of the court of common pleas "heretofore elected." If 
this section stood alone, it would clearly provide fully for the compensation and 
expenses of such judges. It is only by virtue of section 2253 that any additional 
compensation or any expenses of a nature different from those allowed under the 
law "at the time of their election" could be claimed. 

Now, section 2253 begins by providing that "in addition to the annual salary 
and expenses provided for in sections 1529, 2251, 2252, 2252-1, each judge of the 
court of common pleas * * * shall receive his actual and necessary expenses, 
not exceeding three hundred dollars in any one year," etc. 

In other words, with section 2252-2, directly before it, so to speak, the general 
assembly did not provide, in section 2253, that expenses to the amount of three 
hundred dollars in any one year, incurred while holding court in a county other 
than that in which the judge resides, might be paid from the state treasury in 
addition to the annual salary and expenses provided for in section 2252-2. That 
is to say, the clear inference from the first clause of section 2253 is that it .is 
intended to apply only to common pleas judges, the additional salary compensation 
and expenses of whom are not governed by section 2252-2. 

This inference carries, I think, at least as far as the semi-colon in section 2253, 
and would, at once, justify the conclusion that the general assembly did not intend 
that the judges of the court of common pleas "heretofore elected" should receive 
actual and necessary expenses not exceeding three hundred dollars in any one year, 
under amended section 2253. 

Without anticipating anything at this time I may say that I am of the opinion 
that the very explicit language of section 2252-2 certainly limits the expenses of 
judges of the court of common pleas, as the same were limited by the law "at the 
time of their election," insofar as the expenses covered by such law are concerned. 
The law "at the time of their election" is found in original section 2253, which pro­
vides that " in addition to the annual salary provided in the two preceding sections, 
each judge of the court of common pleas shall receive his actual and necessary 
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expenses not exceeding one hundred and fifty dollars in any one year, incurred. 
while holding court in a county in which he does not reside, to be paid from the 
state treasury upon the warrant of the auditor of state." 

Accordingly, I am of the opinion that at least to the extent that original 
section 2253, General Code, provided for the payment of expenses of judges of the 
court of common pleas, incurred while holding court in a county other than that 
of their residence, such section still governs, by reason of its adoption in section 
2252-2; and that judges elected prior to June 8, 1914, are entitled to expenses not 
exceeding one hundred and fifty ·dollars in any one year, when incurred while 
holding court in a county in which they do not reside. 

But this conclusion is by no means final with respect to the matter of ex­
penses, nor does it foreclose further inquiry as to the matter of the special com­
pensation of ten dollars per day, provided for in the latter part of section 2253, 
as amended, for though a common pleas judge be limited to one hundred and fifty 
dollars, by way of expenses, by section 2253 in its original form, still it does not 
follow that as to expenses incurred in the performance of services not required 
by law, with reference to which original section 2253 was drawn, the same limita­
tion is to apply. Or to anticipate, one hundred and fifty dollars in each year might 
still be the limit on the amount of the expenses payable from the state treasury, 
provided the expenses are incurred in holding court in such counties other than the 
county of the residence of the judge in which, under the old law; such a judge 
might have been required to hold court; and this would not, preclude such a judge 
from receiving additional expenses incurred in performing services other than 
those which he might have been required to perform under the old law. 

In this connection, the repetition of the three hundred dollar limitation, in 
amended section 2253, is not without its significance. So that it now becomes 
incumbent upon me to consider the scope of the application of that part of section 
2253 which follows the semi-colon. 

Such consideration discloses another fact, anomalous at first glance, but sig­
nificant when properly considered. The expenses referred to in the first half of the 
section are to be paid from the state treasury upon the warrant of the auditor of· 
state, while the expenses, referred to in the second part of the section, are to be 
paid from the treasury of the county to which the judge is assigned upon the warrant 
of the auditor of such county. 

It seems clear to me that the legislature has recognized, in making this 
distinction, the difference between the duty of a common pleas judge to hold court in 
a county in which he does not reside, under the original law, and that of holding 
court in such a county under the assignment of the chief justice, as provided by 
the more recent law, authorized by the amendment to article IV, section 3 of the 
constitution. I have already remarked that under original section 3 of article IV 
of the constitution, common pleas judges were judges of the district. Under sec­
tions 1529 and 1540 of the General Code, still in force, a common pleas judge may 
be required to hold court in any county in his district. K ow, the schedule to 
amended article IV, section 3 provides that: 

"Each county shall continue as a part of its existing common pleas 
district and subdivision thereof, until one resident judge of the ·court of 
common pleas is elected and qualified therein." 

I am clearly of the opinion that the old districts and subdivisions continue in 
existence, not merely until "after the year 1914," as may be inferred to have been 
the legislative conception of the question, but until in every county in the district 
or subdivision there has been an election of a resident judge and a qualification 
thereunder. 
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Therefore, common pleas judges, elected prior to June 8, 1914, (and, of course, 
elected as district judges in subdivisions), still rest under the duty to hold court 
in any county of their respective districts, under certain circumstances, and ex­
penses so incurred by them while so holding court, are to be paid in accordance 
with original section 2253, and the amount thereof is limited to one hundred and 
fifty dollars in any one year. 

But, at the same time, it is provided that these judges shall, "after the year 
1914," serve as judges of the court of common pleas of the counties of which 
they are respectively residents. The general assembly evidently desired to make 
all judges in the state subject to the provision of article IV, section 3, which is 
to the effect that any common pleas judge may hold court in any county. In my 
opinion this legislative interpretation is not entirely out of harmony with the 
constitution, for the second sentence of amended section 3 of article IV, taken in 
connection with the first clause of the schedule thereto, plainly means that the power 
to "temporarily preside and hold court in any county" shall be vested in any 
common pleas judge, whether in office at the time the amendment was adopted and 
became effective, or not. 

So that it was not even necessary for the general assembly to enact that "after 
the year 1914" each judge of the common pleas court, elected prior to the passage 
of the act designated as section 1532, General Code, in 1913, should serve as a 
resident common pleas judge of the county in which he resided, for the purpose, 
at least, of making such judges, after such time, subject to the call of the chief 
justice. 

From all this it follows that a judge of the court of common pleas, in office prior 
to the amendment of the constitution, may, under the constitution, be required to 
go into any county in the state to hold court, by assignment of the chief justice 
of the supreme court; whereas, both before and after the amendment, he could 
be required to go into any "county in his district to hold court, under the direction 
of the supervising judge of his district. 

Now the general assembly, in enacting section 2253, General Code, as last 
amended, has clearly recognized the distinction between holding court in another 
county of the district and holding court in another county of. the state outside 
the district; for the section provides that expenses in the one case shall be paid 
from the state treasury and in the other case from the treasury of the county to 
which the judge is assigned. Any other view of section 2253 would make the two 
clauses of section 2253, with respect to expenses, irreconcilably inconsistent. The 
question, however, is complicated by the fact that section 2253 was amended in 
1913, after the constitutional amendment had taken effect. In the law, obviously 
passed to conform the procedure of the various courts of the state to the con­
stitutional" changes and found i.n 103 0. L., 405, the general assembly amended 
section 2253, General Code, so as to increase the limitation on the amount of 
expenses incurred while holding court in a county other than that in which the 
common pleas judge resided, receivable, in any one year, from one hundred and 
fifty to three hundred dollars. Being made in full view of the constitutional 
amendment, the statutory amendment must be considered, I think, as responsive 
to the change in the constitution. That is to say, when the legislature increased the 
allowance for expenses from one hundred and fifty dollars to three hundred 
dollars, after the constitution was amended, such increase is fairly referable to 
an intention to provide for the additional expenses which a common pleas judge 
might incur by reasons of resting under the duty to go, when called upon, into 
any county in the state and hold court. I find that my predecessor, Honorable 
Timothy S. Hogan, held, in 1913, that this amendment of section 2253 was effective 
during the terms of office of judges then in office. Assuming that to be the case, 
then the subsequent enactment, in 1914, of section 2252-2, General Code, restoring, as 
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to judges in office on June 8, 1914, the additional salary, compensation and ex­
penses provided for by law at the time of their election, was equally effective to 
reduce such allowance again to one hundred and fifty dollars. But whether or 
not the legislature, in restoring the law as it existed at the time of the election of 
these judges, (none of whom could have elected after January 1, 1913), intended 
to make the limitation of one hundred and fifty dollars in any one year, and the 
provision that such expenses should be paid from the state treasury, applicable 
to expenses of such judge, incurred while holding court in any county of the 
state, is a question to be considered. Section 2253, General Code, as enacted in 
1913, clearly governs the expenses of a judge of the common pleas court, incurred 
while holding court in any county in the state, under the constitution as it then 
existed, which, as I have pointed out, authorized the chief justice of the supreme 
court to assign any common pleas judge to hold court in any county. The question 
now is as to whether, in restoring the old limitation of one hundred and fifty 
dollars, by the enactment of section 2252-2, the general assembly intended that the 
restored limitation should apply to expenses incurred in any county, or only to 
expenses incurred in any county of the district, which was 'the application of 
original section 2253. For reasons which will, perhaps, be made dearer in the 
course of this opinion, it is my view that when the old law was restored, the 
general assembly intended that it should have the same application that it formerly 
had; so that section 2252-2, as enacted in 1914, adopting the law in force at the 
time such judges were elected, had the effect of restoring that law exactly as it 
was; and so that, further, the scope of original section 2253, so adopted by reference, 
was the same as it had been, viz.: limited to expenses incurred while holding court 
in another county of the district. 

As a matter of statutory interpretation, then, I am of the opinion that so far 
as the subject of expenses is concerned, a common pleas judge, in office prior to 
June 8, 1914, and necessarily holding the position of district judg·e, as distinguished 
from that of resident county judge, is entitled to reimbursement for expenses in­
curred when holding court in a county in his district other than that in which he 
resides, to be paid from the state treasury, and the amount of which may not 
exceed one hundred and fifty dollars in each year; but that expenses incurred when 
holding court in any county in the state, outside of his district, under the assign­
ment of the chief justice of the supreme court, are to be paid from the treasury 
of the county to which su'ch judge is assigned, and the amount of such expenses 
is not to exceed three hundred dollars in any one year. In other words, the ag­
gregate limitation upon expenses incurred in holding court in a county other than 
that of such a judge's residence, is four hundred and fifty dollars, one hundred 
and fifty dollars of which limits the amount payable from the state treasury for 
expenses incurred in holding court in another county in the district, and three 
hundred dollars of which limits the amount of expenses payable from the treasury 
of the county in which court is held, incurred in any county outside of his district, 
under a~signment of the chief justice. 

A question, which I would prefer not to pass upon here, is as to whether or 
not the chief justice of the supreme court may assign a judge, elected prior to the 
amendment of the constitution, to hold court in a county other than that of his 
residence, but within his own district. This question invites consideration of 
section 1469, General Code, as amended 103 0. L., 408, and is, perhaps, not directly 
involved in the question. as I have stated it. As this matter, however, is one which 
will. necessarily have to be determined, in the first instance, by the chief justice 
of the supreme court, I would, for obvious reasons, prefer not to express a view 
thereon. 

The next question which is encountered is whether or not the general assembly, 
in amending section 2253, General Code, intended that the special compensation 
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of ten dollars per day, to be paid to any common pleas judge assigned by the chief 
justice of the supreme· court to hold court in another county other than that in 
which he resides, should be received by judges in office at the time the statute was 
amended. 

Section 14 of article IV of the constitution, provides in part as follows: 

"The judges * * * of the court of common pleas shall at stated 
times, receive, for their. services, such compensation as may be provided 
by law; which shall not be diminished, or i11creased, during their term of 
office; but they shall receive no fees or perquisites, nor hold any other 
office of profit or trpst, under the authority of this state or of the United 
States." 

I find that my predecessor, Honorable Timothy S. Hogan, in an opnuon to 
Honorable Cyrus Newby, a judge of the common pleas court, held that this special 
compensation could be received by a judge in the situation of the judge inquired 
about in the first question as I have stated it. However, Mr. Hogan interpreted, 
in arriving at his conclusion, article II, section 20 of the constitution, and entirely 
overlooked article IV, section 14 thereof. It is clear to' me that article II, section 
20 has no application to the case, and that article IV, section 14 is the only con­
stitutional provision which need be considered. Under said section 14 of article IV, 
I am clearly of the opinion that no judge elected or appointed prior to the taking 
effect of amended section 2253, to wit, on or about June 8, 1914, may receive the 
ten dollars ($10) per day compensation provided for in said amended section 2253, 
and that such compensation may be drawn only by judges elected or appointed 
subsequent to June 8, '1914. 

However, as I have already indicated that the inapplicability of amended 
section 2253 to judges elected prior to the time of its amendment is limited to that 
provision thereof which changes the compensation of such common pleas judges 
the expense allowances do not constitute "compensation" in the sense in which the 
word is used in the constitution. Therefore no judges elected or appointed prior 
to June 8, 1914, would not be entitled to receive the ten dollars ($10) per day 
provided for in said section. They would be entitled to receive their expenses 
not to exceed three hundred dollars ($300) in any one year incurred while holding 
court outside of their district under assignment of the chief justice of the supreme 
court. 

(3) It appears, from the above statement of the third general question, that 
the judge elected in Clark county in 1914, was chosen by the electors of that county 
under favor of the proviso of amended section 1532, above quoted. This proviso 
the quotation of which I need not repeat here clearly evinces an intention on the 
part of the legislature that judges elected .in 1914, to fill vacancies previously 
occurring, shall be chosen as resident common pleas judges of their respective 
counties. Of course the vacancy which occurred existed in the office of a judge, 
elected as a district judge by the electors of an entire subdivision. The term, to 
fill out which the election was held under the proviso above quoted, is the con­
stitutional term attached, so to speak. to such district office. But the general 
assembly evidently desirous of putting the scheme of amended section 3 of article 
IV of the constitution into effect in each county at the earliest possible date, had 
expressly provided that the election shall be only in the county in which the 
judge, whose office became vacant, resided at the time of his election. 

It is my opinion that this legislation has the effect of making such judge 
a resident common pleas judge of Clark county, at least for the purpose of de­
termining the source of the compensation which he shall receive. 

The judge mentioned in the statement of the question is clearly not within 
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the purview of section 2252-2, General Code, not having been "heretofore elected," 
as therein provided. It is equally clear that amended section 2252, General 
Code, as above quoted, provides for the salary of this judge, and that, according 
to its terms, he is to receive an annual salary equal to twenty-five dollars for 
each one thousand population of Clark county, as ascertained by the 1910 federal 
census, to be not more than three thousand· dollars, unless the effect of article IV, 
section 14 of the constitution, which has been considered in another connection, is 
such as to limit this judge to the salary which his predecessor, had he served out 
his term, would have received. 

I am of the opinion that the constitutional limitation, just cited, does not pre­
clude the judge, now in question, from receiving the salary fixed by amended section 
2252, General Code, which was enacted before he was elected and assumed· office. 
The abstract question here is as to whether or not article IV, section 14 prohibits 
an increase or diminution of the compensation of a common pleas judge during an 
official term, or only during the service of a judge. There is a wide difference 
between the two statements, as will be instantly observed. The question has been 
raised under various constitutional provisions similar to that now under considera­
tion, and superficially, at least, the authorities appear to be in conflict. 

See Starke v. Goux, 129 Cal. 526. 
Larad v. :t\ewman, 81 Cal. 588. 
Greene v. Hudson Co., 44 N. J. L., 388. 
State v. Frear, 138 Wis., 536. 
Horn v. State ex rei. Conway, decided by the court of appeals, 8th 

district, April 24, 1913, (not yet reported). 

I am inclined to the view that the Ohio constitution is to be interpreted as 
applicable only to the term of the judge actually in office at the time the change 
was made and not to the whole official term; and that, consequently, it would not 
preclude a person, appointed or elected to fill out an unexpired term, from receiving 
the salary fixed by a law taking effect prior to his appointment or election, but 
during the official term which he is to fill out. Such indeed is the holding of 
the court of appeals of the eight district in Horn v. State ex rei. Conway, supra. 
This decision interprets section 20 of article TI of the constitution. But, in this 
respect, article IV, section 14 is similar to article II. section 20. The phraseology 
of the one is "during their term of office;" that of the other, "during his existing 
term." The use of the possessive personal pronoun is equally prominent in both 
provisions, and a perusal of the opinion in the court of appeals, in the case 
cited, shows that this word, occurring in article II, section ZO, was regarded as 
significant. 

I call attention, too, to the fact that section 2252, General Code, both in its 
original and its amended form, provided that the additional salary of the common 
pleas judge shall be based upon the population of the county in which he resided 
"when elected or appointed,". as ascertained by the federal census "next preceding 
his assuming the duties of said office." So that under the plain terms of both the 
old and the new sections, if the official term of a judge of the common pleas should 
extend over the period of the taking of the federal census, and if an appointment 
were made to fill a vacancy in such term after such census had been taken, then the 
salary of the appointee would not be the same as that of the person elected for the 
original term. 

Because section 2252, General Code, as amended, is clearly intended to apply 
to the amount of the salary of the Clark county judge in question; because the 
only available decision in this state upon the constitutional question here involved 
supports the validity of the section, so applied; and because, finally, of the pre-
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sumption which favors the constitutionality of any act of the general assembly, 
I am of the opinion that section 2252, General Code, as amended, fixes the amount 
of the salary of the judge in question. 

These conclusions make it unnecessary for me to consider whether or not 
the proviso of amended section 1532, General Code, had, or could have the effect 
of constituting the office, for which the election therein provided for is held, a 
different one from that in which the vacancy had occurred. This question is 
more nearly raised in consideration of the remaining parts of the third question. 
I am of the opinion that the election in Clark county of a judge to fill the 
vacancy in the office of a district judge, resident thereof, whatever be the effect 
of such an election upon the identity of the office filled, constituted the election 
of a "resident judge of the court of common pleas * * * therein," within the 
meaning of the schedule to article IV, section 3 of the constitution, above quoted. 
That being the case, such election, and the qualification of the judge thereunder, 
had the effect ipso facto, of withdrawing Clark county from the district and sub­
division in which it had formerly been. Therefore, the sources of the additional 
compensation of the judge in question are governed by the first and third sentence 
of the second paragraph of amended section 2252. That is to say, Clark county 
is a county "now, (i. e., on June 8, 1914) a part only of a judicial subdivision and 
which hereafter (i. e. on the election and qualification of the judge in question). 
ceases to be a part only of such judicial subdivision." 

I am of the opinion, therefore, in answer to your third question: 
(1) That the judge inquired about therein is entitled to additional salary at 

the rate of twenty-five dollars ($25) per one thousand population of Clark county 
as ascertained by the federal census of 1910, not in any case to be more than 
three thousand dollars ($3000). 

(2) Such salary is to be paid quarterly from the treasury of Clark county 
on the warrant of the auditor of that county. 

(3) And that Clark county, being .withdrawn from the district and subdivision 
of which it was formerly a part, is no longer required to contribute to the additional 
salary of common pleas judges of the other counties in such subdivision. On this 
last point I may say, also, that this result would have been brought about by the 
operation of section 2252-2, General Code, as I have interpreted it, in answering 
the first general question, with respect to those counties, at least, in the former 
subdivision, the resident judges of which were elected prior to June 8, 1914. Inas­
much as, in point of fact, every county of the second subdivision of the second 
district had a resident common pleas judge in office on June 8, 1914, the mutual 
contribution of the various county treasuries to the additional salaries of these 
judges ceased, on and after that date, for this reason alone. 

Though my opinion is not requested thereon, I may add, with respect to the 
judge with whose case I have been dealing, that he is undoubtedly ·entitled to his 
actual and necessary expenses incurred while holding court in another county in the 
state, under the assignment of the chief justice, in ·accordance with the last half 
of section 2253, General Code, as amended ; and that, Clark county no longer con­
stituting a part of the judicial district, the first half of said section does not 
apply to him at all. 

(4) The judge inquired about in the fourth question must, of course, have 
been appointed after June 8, 1914. The office to which he was appointed was that 
of a district judge, elected as such, under the constitution of 1851. It, therefore, 
becomes necessary to inquire, first of all, as to the effect, on the status of such 
judge, of the peculiar language of the last sentence of the first paragraph of section 
1532, General Code, as enacted in 1913, and amended in 1914, viz.: 

"Each judge heretofore elected as a judge of the common pleas 
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district shall, after the year 1914, serve as a judge of the common pleas 
court of the county of which he was a resident at the time of his election." 
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This provision would have applied to the predecessor of the judge whose 
case is now under consideration, and in my opinion it applies as well to the judge 
himself. As hinted previously in this opinion, I am somewhat at a loss to under­
stand just what the legislature had in mind in employing this language. Just what is 
meant by "serving" as a resident common pleas judge is not entirely clear to me. 
If the object of the legislature was to make the "hold over" judges subject to the 
call of the chief justice, under amended section 3 of article IV of the constitution, 
this legislation was, in my judgment, unnecessary, for reasons which I have already 
stated. If, on the other hand, it was the intention of the legislature to put an end 
to the districts and subdivisions "after the year 1914," in my judgment this legis­
lation is unconstitutional. \Vhile it is true that legislation necessary to carry into 
effect these changes in the constitutional framework of government that are not 
perfectly self-executing, is to be interpreted as if a part of the constitutional 
amendment itself. (State ex rei. v. Harris, 77 0. S., 481)-this principle being per­
haps more appropriately applied in support of the proviso of section 1532 than in 
connection with the sentence of the same section now under consideration-yet, in 
spite of the principle, I cannot reconcile this sentence of section 1532, if interpreted 
as just suggested, with the plain language of the schedule to article IV, section 3. 
For the schedule provides that "each county shall continue as a part of its existing 
common pleas district and subdivision thereon until one resident judge of the 
court of common pleas is elected and qualified therein." Plainly, the event which 
will, under this language, terminate the connection of a county with its existing 
district and subdivision, is the election and qualification therein of a resident judge." 
Such a judge must be elected in the county as a county judge. 

So that I do not think that the sentence, now under consideration, can be 
given the effect of putting an end to the districts and subdivisions, either on 
January 1, 1915, or at such elate, in the year 1915, as the official year of the term 
of any judge in any county in the subdivision or district may terminate. 

For present purposes it is not necessary to inquire further as to what the 
purport and efTect of the sentence, which has just been considered, may be, it 
being sufficient to state that it does not have either of the two possible effects which 
have been considered, and that, at the most, it has the effect of authorizing and 
directing each judge "heretorore elected," (i. e. elected prior to January 1, 1913) 
to serve as a resident county common pleas judge for any and all purposes for 
which there may be necessity for such a resident judge, as distinguished from a 
district judge, in addition to discharging the functions of the office for which he was 
elected, viz.: that of district judge. 

This, then, being the status of the judge inquired about in the fourth question, 
who is serving as the appointive successor of a judge elected prior to January 1, 
1913, the application of the statutes, covering the matter of additional salary to 
his case, becomes clear. Section 2252-2, General Code, being limited, in its ap­
plication, to judges "heretofore elected" does not govern this case. Section 2252, 
General Code, as amended, which clearly applies to judges who shall be "elected 
or appointed" prima facie does govern the matter. Inasmuch as the judge in 
question is still serving as a district judge. his county not yet having been separated 
from its original district and subdivision, the second sentence of the second 
paragraph of said section 2252, as amended, applies to his case. The facts stated by 
you show that the judge inquired about is a resident of Van \Vert county and was 
appointed to succeed a judge residing in such county at the time of his election. 
Van \Vert county is a part only of a judicial subdivision. Accordingly, the ad­
ditional salary to which this judge is entitled is to he paid quarterly from the 



222 ANNUAL REPORT 

treasuries of the several counties of that subdivision, as it is now constituted, in 
proportion to the population of such counties, and upon the warrants of the 
auditors thereof. 

I have already stated that the makeup of a judicial subdivision may have changed 
so that it may no longer be composed of the same counties which originally con­
stituted it. Thus, Van Wert county is in a subdivision which originally consisted 
of five counties, in two of which, however, resident common pleas judges were 
elected in 1914. The present subdivision, therefore, consists merely of the three 
remaining counties, viz.: Defiance, Van \Vert and \Villiams counties. So long as 
these three counties continue to be parts only of the subdivision, they will con­
tribute to the salary of the judge concerning whom you inquire. 

This result is somewhat incongruous because in Defiance and Williams counties 
there are resident common pleas judges elected prior to January 1, 1913, whose 
salaries, on the principles laid clown in answering the first question, will be, and 
since June 8, 1914, should have been paid wholly from the treasuries of their 
respective counties; also the judge, whom the common pleas judge inquired about, 
succeeded, should have drawn his salary wholly from the treasury of Van Wert 
county between June 8, 1914, and the time when he resigned. The incongruity, 
however, results from the plain provisions of section 2252 and 2252-2, General Code. 

Of course, the same constitutional question is even more squarely presented 
in this case than in the case presented in the third question, just considered. Upon 
the grounds stated in answering that question, however, I am of the opinion that 
the fact that the appointed judge will receive a salary, different in amount and in 
the source from which it is to be paid, from the s;ilary payable to his predecessor, 
and which that judge would have received had he served out his term, does not 
violate article IV, section 14 of the constitution. 

Coming then to a direct answer to the fourth question, I am of the opinion that 
the judge, appointed to fill a vacancy caused by the resignation, subsequent to the 
November election in 1914, of a common pleas judge elected prior to January 1, 
1913, is entitled to additional salary at the rate of twenty-five dollars ($25) for 
each one thousand population of the county in which such appointed judge resided 
when appointed, as ascertained by" the federal census next preceding his assuming 
the duties of the office, to be in no case more than three thousand dollars ($3000) ; 
and that if such judge resides in a county which comprises a part only of a sub­
division, such additional salary is to be paid quarterly from the several counties 
now constituting the subdivision, in proportion to the population thereof; otherwise, 
such aclclitional salary would be paid from the treasury of the county in which 
the j uclge resides. 

I may add here, too, as I did in answering the third question, a word respecting 
the expenses and compensation to which such a,juclge is entitled under section 2253, 
General Code, as amended. The section, having taken effect before this judge was 
appointed, and the judge being a district judge, clauses of section 2253, in my 
opinion, apply to his case. That is, when holding court in any county in his 
district, other than the one in which he resides, he is entitled to receive his actual 
and necessary expenses not to exceed three hundred dollars in any one year, to be 
paid from the state treasury upon the warrant of the auditor of state; and when 
assigned by the chief justice to hold court in any other county in the state, outside 
of his district, he is entitled to his actual and necessary expenses not exceeding 
three hundred dollars in any one year, that the compensation of ten dollars ($10) 
per clay to be paid from the treasury of the county to which he is so assigned upon 
the warrant of the auditor of such county. 

(5) In my opinion the word "quarterly," as used in sections 2252 and 2252-2, 
General Code, refers to quarterly periods of the official year of the terms of office 
of the judge whose compensation is to be ascertained. Various elates are provided 
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by law for the commencement of official terms of common pleas judges; so that 
there is no uniform official year for all common pleas judges; accordingly, the 
quarterly payment periods, being fixed in accordance with the respective official 
years, are not unifQrm. 

113. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey General. 

COMMON PLEAS JUDGES ELECTED PRIOR TO JANUARY 1, 1913-AD­
DITIONAL SALARY AS AFFECTED BY ACT OF FEBRUARY 16, 1914, 
104 0. L., 250. 

A common pleas judge, elected prior to January 1, 1913, is entitled to additional 
salary at the rate of sixteen dollars per one thousand population of the county in 
which he resides, to be not less than one thousand ($1,000) dollars nor more thmt 
three thousand ($3,000) dollars per annum, payable wholly from the treasury of 
such county; and the law with respect to the so.urce of such compensation, which 
formerly provided that the same should be paid from the treasury of the counties 
in the subdivision in proportion to their respective populations, was changed on 
June 8, 1914, after which date it was no longer lawful to draw such additional com­
pensation from the treasuries of the counties in the subdivision. 

CoLUMB\JS, OHIO, March 1, 1915. 

HoN. JoHN M. MARKLEY, Prosecuting Attonze:y, Georgetown, Ohio. 
MY DEAR MR. MARKLEY :-I am in receipt of your request for opinion reading: 

"Section 2251 of the General Code of Ohio, relative to the salary of 
common pleas judges provides that each common pleas judge shall receive 
yearly from the state treasury the sum of three thousand dollars. Section 
2252 of the General Code provides that each common pleas judge shall 
receive as additional compensation sixteen dollars for each one thousand 
of population in the county in which he resided at the time of his election, 
such additional compensation not to exceed three thousand dollars nor to 
be Jess than one thousand dollars, and that if said common pleas judge is 
elected from a subdivision containing two or more counties, such additional 
compensation shall be paid to• him from the treasuries of the counties 
comprising such subdivision in proportion to their respective population. 

"In 1912, Hon. James W. Tarbell was elected common pleas judge 
of the first subdivision of the fifth judicial district of Ohio, which sub­
division is comprised of the counties of Brown and Clermont. Since the 
beginning of his term of office the additional salary as provided in section 
2252 has been paid to him from the treasuries of Brown and Clermont 
counties in proportion to their population. In 1914, W. A. Joseph was 
elected common pleas judge of Clerniont county under the provision of 
the new constitution; of course the additional salary to be paid to him 
will have to be paid from the treasury of Clermont county. 

"Kindly give me an opinion as to whether or not the additional salary of 
Judge Tarbell will have to be paid from the treasuries of Brown and 
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Clermont counties in proportion to their population, as has heretofore 
been done, or will Brown county be compelled to pay the entire amount 
thereof. 

"It is my opinion that, as Judge Tarbell was elected from the first 
subdivision of the fifth judicial district prior to the adoption of the new 
constitution, the two counties will be compelled to continue to share such 
additional compensation, as heretofore, and that the new constitution would 
not affect him during his term of office. I am going to advise the com­
missioners of Brown county to that effect at least until I am ~n receipt of 
an opinion from you holding otherwise." 

Section 2252-2 of the General Code, as amended 104 0. L., 251, provides: 

"Judges of the court of common pleas and superior courts and probate 
courts heretofore elected, shall, during the term for which they were 
elected, receive the salary, additional salary, compensation and expenses 
provided for by law at the time of their election, the additional salary 
to be paid quarterly out of the treasury of the county in which such judge 
resides upon the warrant of the auditor of s11ch county." 

Under the foregoing statute I am of the opinion that Judge Tarbell's additional 
salary of sixteen dollars a thousand was and is payable from and after. June 8, 
1914, solely out of the treasury of the county of his residence. 

I enclose you herewith a copy of an opinion covering generally the subject of 
judicial salary and expenses this day rendered to the .bureau of inspection and 
supervision of public offices, the substance of which opinion is as follows: 

"A common pleas jqdge, elected prior to January 1, 1913, is entitled to 
additional salary at the rate of sixteen dollars per one thousand population 
of the county in which he resides, to be not less than one thousand ($1,000) 
dollars nor more th~n three thousand ($3,000) dollars per annum, payable 
wholly from the treasury of such county; and that the law, with respect to 
the source of such compensation, which formerly provided that the same 
should be paid from the treasury of the counties in the subdivision in pro­
portion to their respective populations, was changed on June 8, 1914, after 
which date it was no longer to draw such additional compensation from the 
treasuries of the counties in the subdivision. 

"2. A common pleas judge, elected prior to January 1, 1913, is entitled 
to his actual and necessary expenses incurred while holding court under 
the assignment of the supervising judge of his district, in any county in 
the ·district other than that in which he resides, payable from the treasury 
of the state and not to exceed ~ne hundred and fifty ($150) dollars in any 
one year; and to his actual and necessary expenses incurred while holding 
court in any county in the state outside of his district, under the assign­
ment of the chief justice of the supreme court payable from the treasury 
of the county in which court is held, not to exceed three hundred ($300) 
dollars in any one year. 

"3. Under the provision of amended section 2253, General Code, the 
additional compensation at the rate of ten dollars per clay for each day 
of the assignment of a common pleas judge by the chief justice of the 
supreme court, to hold court in any county in the state other than that 
of the residence of the judge, may be drawn only by judges elected subse­
quent to the taking effect of amended section 2253, to wit, June 8, 1914. 

"4. The common pleas judge elected in Clark county in the year 1914, 



ATTOR:li."'"EY GE:li."'"ERAL. 

to fill out the unexpired term of a common pleas judge, (elected prior 
to January 1, 1913) as a district judge residing in Clark county at the 
time of his election) is to be regarded, for purposes of compensation, as the 
resident common pleas judge of Clark county. Accordingly such judge is 
entitled to additional salary at the rate of twenty-five ($25) dollars per 
one thousand population of Clark county, not to exceed three thousand 
($3,000) dollars a year, which is payable wholly from the treasury of 
Clark county; and Clark county, upon his election and qualification, is no 
longer liable to contribute to the salaries of other common pleas judges 
in the subdivision of which said county was formerly a part, (which result, 
in the specific case, would have occurred, at any rate on and after June 
8, 1914, by reason of the fact that in all the other counties of the sub­
division common pleas judges, elected prior to January 1, 1914, were re­
siding); such judge is also entitled to his actual and necessary expenses 
incurred while holding court in any county of the state, other than the one 
in which he was elected and resides, under the assignment of the chief 
justice of the supreme court, such expenses to be paid from the treasury 
of the county in which such court is held and not to exceed three hundred 
($300) dollars in any one year; but to no expenses payable from the state 
treasury. 

"5. A common pleas judge, appointed after June 8, 1914, to fill out 
the unexpired term of a judge elected as a district judge, prior to January 
1, 1913, is entitled to receive additional compensation at the rate of 
twenty-five ($25) dollars per one thousand population of the county in 
which he resided when appointed, such compensation to be paid from the 
treasuries of the counties constituting the subdivision at a given time; so 
that upon the election and qualification of a resident common pleas judge 
in any county of the original subdivision, such county is no longer to be 
regarded as in the subdivision for the purpose of contribution to the addi­
tional salary of such judge; such additional salary is not to exceed three 
thousand dollars per annum; such judge is also entitled to receive his actual 
and necessary expenses not to exceed three hundred ($300) dollars in any 
one year, payable from the treasury of state, when incurred in holding 
court in any county remaining in the district of which his county is a part, 
other than the county of his residence; and also to expenses not exceeding 
three hundred dollars in any one year incurred while holding court in any 
county in the state other than in his own district, under assignment of the 
chief justice, to be paid from the treasury of the county in which court is 
held. 

"6. The quarterly payments of the additional salary of common pleas 
judges should be based upon the official year of the term of each judge." 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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114. 

C01L\10~ PLEAS JUDGE-SALARY FROl.I A~D AFTER JAXUARY 8, 1914 
-EXPENSES OF JUDGES ELECTED PRIOR TO JA::-JUARY 1, 1913-
CONSTRUCTIOX OF PER DIE:\! COl.IPENSATION WHEN IN AN­
OTHER COUNTY. 

1. The salary of a common pleas judge from a11d after June 
come from the treasury of the county in ~uhich the judge resides. 
ment of the quarterly additio11al salary should be based upon the 
the te1·m of each judge. 

8, 1914, should 
The apportion­
official year of 

2. A common pleas judge elected prior to Ja11uary 1, 1913, is entitled to his 
actual and necessary expe11ses incurred <.£/J!ile holdi11g court under the assignment of 
the supervising judge of his district, i11 a11y county in the district other than that in 
which he resides, payable from the treasury of the state and not to exceed one 
hundred and fifty dollars ($150) in a11y o11e year; and to his actual and necessary 
expenses incurred while holding court in any cou11ty in the state outside of his 
district, under the assignment of the chief justice of the supreme court, payable 
from the treasury of the count}' in which court is held, not to exceed thret!, 
hundred dollars ($300) in OilY o11e year. 

3. A common pleas judge elected prior to hwe 2, 1914, is not e11tit/ed to the 
ten dollars per day compensation <dlCil assigned b;v the chief justice of the supreme 
court to a county other than that pf his residence. 

CoLUMBUS, OHIO, March 1, 1915. 

HoN. A. G. REYNOLDS, Paillesville, Ohio. 
MY DEAR JunGE :-1 beg to acknowledge receipt of your request for opinion 

reading as follows: 

"As you know heretofore the compensation of common pleas judges, 
in judicial districts like our own, has been a. certain amount from the 
state and the balance comes as extra compensation from the counties. In 
this subdivision three counties have contributed. Ashtabula, Lake and 
Geauga. 

"Under the act of the legislature, as found in volume 104 page 250, 
arises this trouble, at least as far as I am concerned. This act provides 
for the payment of the additional salary from the county which the judge 
is a resident after such county ceases to be a part of such subdivision. 

"The additional judge in this subdivision. to wit: Geauga county, took 
his seat January 1st, so that, I suppose, the act is in force from that time. 
Our quarter ends February 9th. Do I understand that the computation from 
each county, instead of being made to February 9th, should be made to 
January 1st and each county contribute pro rata to that time and the balance 
to be paid, for instance in Lake county, to myself on the treasury of Lake 
county, and in Ashtabula county, where Judge Roberts resides, from the 
treasury of Ashtabula county? 

"Second. As I understand the law if Judge Roberts or myself should 
be assigned by Judge Xichols to some other county to hear cases in which 
we are not residents, we receive under the new law our expenses and ten 
dollars per day during the time that we az·e engaged in hearing cases in other 
counties. This, I understand. is to be paid from the treasury of the 
county to which we are respectively assigned." 

regret that owing to the large number of similar questions arising it has been 
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impossible for me to answer you sooner. I have rendered a general opinion to the 
bureau of inspection and supervision of public offices, and I enclose a copy of 
same herewith. 

Answering your first question: It is my opinion that from and after June 
8, 1914, your salary should have come from Lake county· only and Judge Robert's 
salary from Ashtabula county only. The matter of apportionment of the quarter 
current on June 8, 1914, when the law in question took effect, I have held in the 
opinion to the bureau that that is a matter for the respective county auditors. 

Answering your second question: I am of the opinion that in case either you 
or Judge Roberts are assigned to one of the counties which previously constituted 
your judicial district, you will be entitled to your expenses not to exceed $150.00 
in any one year, to be paid from the treasury of the state. If either you or 
Judge Roberts are assigned by the chief justice to a county other than the county 
of your respective residences, and other than to a county of your judicial district, 
then you will be entitled to your actual and necessary expenses not exceeding in 
any one year the sum of $300.00 payable from the treasury of the county to which 
you may be assigned. 

I am of the opinion that since both you and Judge Roberts were elected prior 
to June 8, 1914, by virtue of the provisions of section 4, article XIV of the con­
stitution, neither you nor Judge Roberts are entitled to the $10.00 per day compen­
sation when assigned by the chief justice to a county other than that of your 
residence. 

115. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE TREASURER-FORl'dS OF WAIVERS OF PROTEST, i. e., "NOTICE 
AND PROTEST WAIVED," OR "PRESE!\TATION DEMAND NOTICE, 
PROTEST WAIVED." 

The state treasurer may waive notice and protest of check for state revenues 
deposited by him for collection by using either of the following forms of waiver: 
(a) "Notice and protest 'lt'aived," (b) "Presentation demand notice, protest waived." 

CoLUMBUS, OHIO, March 2, 1915. 

RoN. R. W. ARcHer, Treasurer of State, Columbus, Ohio. 
DEAR SIR:-You submit to me two forms of waiver of protest used by you in 

the endorsement of checks received by you in payment of revenues of the state, 
and ask my opinion as to which affords the greater security to the treasurer of 
state in case of the protest of the checks; the two forms being as follows: 

"Notice and protest waived. 
"Presentation demand notice, protest waived." 

Section 8216 of the General Code provides as follows: 

"A waiver of protest whether in the case of a foreign bill of exchange 
or other negotiable instrument, is deemed to be a waiv~r not only of a 
formal protest, but also of presentment and notice of dishonor." 



228 ANNUAL REPORT 

Under this section of our negotiable instruments code either of the forms 
you submit is sufficient. The latter form in using the words "presentation" and 
"demand" sets out more fully the requirements of the section quoted above, but 
from the standpoint of your protection, and as a matter of law, there is no differ­
ence between the two forms. 

116. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

BOARD OF ADMINISTRATION-RECEIPTS FROM SALE OF MANU­
FACTURED ARTICLES MUST BE PAID INTO STATE TREASURY. 

Under section 24, G. C., 104 0. L., 178, receiPts from the sale of manufactured 
articles under section 1866, G. C., must be tur11ed i11to the state treasury, and an 
appropriation by the legislature must be made to make said receipts available. 

CoLUMBUS, OHIO, March 2, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR StR :-Under date of February 26th, you submitted the following request 

for opinion : 

"Receipts from the sales of manufactured articles under section 1866, 
G. C., have been turned into the state treasury. 

"Query. May this money be paid out of the state treasury, under the. 
constitution and laws of Ohio, without further and specific appropria-­
tions?" 

Section 1864 contained in the statutes relating to the board of administration, 
provides in part as follows: 

"The state treasurer shall have charge of all funds under the juris­
diction of the board (board of administration) and shall pay out the same 
only in accordance with the provisions of this act. * * * Moneys col­
lected from various sources, such as the sale of goods, farm products and 
all miscellaneous articles, shall be transmitted on or before Monday of 
each week to the state treasurer and a detailed statement of such collections 
made to the fiscal supervisor by each managing officer, but the receipts 
from manufacturing industries shall be used and accounted for as pro­
vided in section 32 (G. C., section 1866) hereof." 

Section 1866, 103 0. L., 551, provides in part as follows: 

"For the purchase of material and machinery used in manufacturing 
industries, * * * a special appropriation shall be made to be known as 
the manufacturing fund. Receipts from the sales of manufactured articles 
shall not be turned into the state treasury, but shall be credited to said fund, 
to be used for the purchase of further materials, machinery and supplies for 
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such industries * * * and the board of administration shall make a full 
monthly report of the products, sales, receipts, disbursements and payments 
to and from said fund to the state auditor * * *" 
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The above sections 1864 and 1866 govern the matter under consideration up 
to the time that section 24 of the General Code was amended, and therefore prior 
to the amendment of said section 24, hereinafter referred to, the amount received 
from the sales of manufactured articles were not to be turned into the state 
treasury. 

In 1914, section 24 of the General Code was amended, after the amendment of 
section 1866 hereinbefore referred to, by what is known as the ":\looney bill" to 
be found in 104 0. L., p. 178. Said section reads in part as follows: 

"On or before :Monday of each week every state officer, state institu­
tion, department, board, commission, * * * shall pay to the treasurer. 
of state all moneys, checks and drafts received for the state, or for the 
use of any such state officer, state institution, department, board, commis­
sion, * * * during the preceding week, from * * * sales * * * 
and file with the auditor of state a detailed, verified statement of such 
receipts." 

It is to be noted that said section 24 simply requires that said moneys be paid 
to the treasurer of state, but does not state that the moneys are to be paid into 
the treasury. However, section 4 of said act provides as follows: 

"Immediately upon the taking effect of this act all moneys, checks 
and drafts in the possession of any state officer, state institution, depart­
ment, board, commission or institution received for the state for any such 
state officer, department, board or commission from the sources mentioned 
in section 24 of the General Code, as herein amended, shall be paid into the 
state treasury in the manner provided by said section." 

In said section 4 of said act it is specifically stated that all moneys, etc., in the 
possession of state officers, received for the state or for any such state officer, etc., 
"from the sources mentioned in section 24, G. C., as herein amended shall be paid 
into the state treasury in the manner provided by said section." 

Taking the whole act together as it appears in 104 0. L., it seems clear to me 
that it was the intention of the legislature that the moneys received under section 
24 by the state treasurer shall be paid by him into the state treasury. 

Section 3 of the Mooney bill provides that "all sections or parts of sections 
of the General Code which provide for the custody, management and control of 
moneys arising from the payment to any state officer, state institution, department, 
board, commission, * * * of ;any * * * sales,'' * * * and which are 
inconsistent with the provisions of section 24 of the General Code as herein amended, 
are, to the extent of such inconsistency, hereby repealed." Were it not for section 
3 of the :\looney bill it might well be argued that since the provisions of section 
1866, G. C., were special, and the provisions. of section 24, 104 0. L., 178, were 
general, the special would govern. However, such construction cannot be given ·in 
this instance for the reason that section 3 of the act specifically repeals any pro­
visions of former acts which are inconsistent with the provisions of section 24. 

Consequently, I am of the opinion that the receipts from sales of manufactured 
articles, under section 1866, G: C., must, under section 24, G. C., be turned into 
the state treasury, and being in the state treasury may not be paid out of the said 
treasury without appropriation by the legislature. 



230 ANNUAL REPORT 

In examining the appropriation bill found in 104 0. L., at page 64, I note that 
on page 69 thereof there is appropriated to the board of administration the follow­
ing: 

"l\Ianufacturing fund, receipts and ---------$50,000.00." 

The legislature has, therefore, recognized that it is necessary that the moneys 
in the manufacturing fund and the moneys to come into such manufacturing fund 
required appropriation for expenditures to be made from such fund. 

117. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

AGRICULTURAL COMMISSION-AUTHORITY TO ISSUE ORDERS TO 
PREVENT SPREAD OF HOOF Al\D MOUTH DISEASE AMONG LIVE 
STOCK. 

The Agricultural Commission of Ohio has authority to take means against 
railroad companies to prn•cut the sf>read of the hoof and mouth, contagious disease, 
among live stock. 

CoLUMBUS, OHTo, March 3, 1915. 

HoN. A. P. s,\NDLES, President Agricultural Commissioll of Ohio, Columbus, Ohio. 
Mv DEAR 1\IR. SANDLES :-As carrying out the purposes of our interview of a 

few days ago in regard to the serious situation in Ohio on account of the foot 
and mouth disease, I am of the· opinion that under the authority given your com­
mission you may make orders against any railroad company in this state, re­
quiring said railroad company to clean and disinfect the cars specified. And, to 
cover the matter from another angle, your hoard might make an order prohibiting 
the loading of live stock for intra-state shipment in any car that has not been 
cleaned and disinfected. 

Further, under section 1120, General Code, which provides in part (103 0. L., 
313): 

"\.Yhoever, being a person, firm or corporation 
animal from a district declared by the commission 
dangerously contagious or infectious disease * * * 
conditions as the commission may prescribe, shall be 
five hundred dollars." 

* * * moves an 
to be infected with 

except under such 
fined not more than 

you may prosecute any person moving an animal from a district declared by your 
commission to be infected with a dangerously contagious or infectious disease. 

We may experience some trouble with the enforcement of this statute, as the 
court may take the position that it will be necessary to bring home to the de­
fendant the knowledge of the fact that your commission had made an order 
declaring the particular district to be infected and ordering no live stock moved 
therefrom. However, I believe that the proper interpretation that should be given 
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to this statute is that proof by the defendant that he had no such knowledge 
would be a defense rather than that it is the duty of the state in the first instance 
to prove that the defendant did actually have knowledge. 

This department will lend all possible aid to your commission in enforcing the 
quarantine as we realize the serious consequences that are going to follow unless 
you are able to effectively maintain quarantine and thus stamp out the spread of 
the disease. 

118. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

"BLUE SKY LAW"-CERTIFICATE XOT REQUIRED TO SELL GOVERK­
l\IENT LAND, LOCATED IN AX OTHER STATE, IN OHIO. 

The purchase by all Ohio citi:::ell either ill person or through an agent, who is 
prese11t, alld ttllder written authority to bid for him, of la11d located in Oklahoma, 
which is owned mzd offered for sale at public auction by the United States govern­
ment, dnes 110t come witlzill the scope of the "blue sky law'' to the extent of making 
it necessary to secure from the "blue sky" commissioner a certificate of such govern­
ment land. 

CoLu~Bus, OHio, March 3, 1915. 

HoN. HARRY T. HALL, Superilltendent of Ba1zks, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of February 26th, requesting my 

opinion as follows: 

'"This department has on tile an application by the l\IcAiester Real 
Estate Exchange for a license to deal in Ohio, in real estate not located 
within this state. 

"::\lcAiester Real Estate Exchange is in strict sense a corporation for 
profit, representing the city of ::\lcAlestcr. Okla. Its membership is made 
up of the business men of that city and locality. The method of operation 
is, briefly, this: 

"Rcpresentati\·es and employes of the exchange travel through Ohio, 
Indiana and other states, in a special car, stopping at certain points for 
a limited time, inviting the citizens of that locality to visit the car, talking 
with the representatives of the exchange and seeing the exhibits contained 
in the car, relative to the products of that section of the country. The 
residents of Ohio arc to be asked to purchase a lot in the city of ::\lcAlester. 
Those lots arc located in what is now the outer section of that city, con­
taining about seventeen thousand inhabitants at this time. 

""\\'c arc enclosing herewith a copy of the contract which the residents 
of Ohio arc solicited hy the rcpre~entativcs nf the exchange to sign, to­
gether with some literature which they purpose to circulate in Ohio. The 
main talking point-the chid consideration offered to residents of Ohio­
is that to all who sign the contract for the pun:ha~e of a lot in ::\lcAlester, 
the ::\lc.\lcstcr exchange agent will act as agent. purchasing for them govern­
ment lands which are to he offered at public auction, to take place in 
;\lcAiester next fall, the exact date of which has not yet been fixed. These 
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government lands are designated as segregated lands, having been reserved 
by the government on account of timber, oil, coal, and asphalt, from the 
original allotment made to the Indian tribes, and it is now the purpose of 
the government to offer these lands at public auction to the people of the 
United States. · 

"You will, of course, realize at once that it will be impossible to obtain 
a definite description of these lands and incorporate the same in the ap­
plication for a certificate of compliance, under section fifteen of the law. 
It will be possible to practically describe the lots which the exchange is 
offering for sale in an application for a certificate of compliance. 

"The title to the town lots above mentioned is now vested in ·the 
McAlester Real Estate Exchange, that organization having title from the 
individuals who originally purchased the lots from the government, when 
the town site of McAlester was opened up and the lots sold. Those in­
dividuals have held the lots since that time, but have engaged in business or 
farming in that section, and are now desirous of increasing the population 
of McAlester and the surrounding country, and have therefore turned over 
to the exchange the lots, to dispose of for them, and the proceeds derived 
from the sale are used in defraying the expenses of the exchange, paying 
the employes, paying the expenses of the car, and maintaining a corps of 
engineers and representatives, generally. 

"The question is : 
"Does this method of procedure constitute an offering of those govern­

ment lands for sale, within the meaning of the Ohio blue sky law and neces­
sitate the certification of those lands under sections fifteen and sixteen 
of the law? 

"We should state that 'while the McAlester Real Estate Exchange, some 
months ago, obtained a great deal of unpleasant notoriety on account of 
an adverse ruling by Mr. Cato Sells, commissioner of Indian affairs, in 
Washington, to the effect that the exchange had no right to offer the lands 
for sale, as above outlined ; the adverse ruling was widely advertised and 
nearly all of those who purchased ·Jots under the arrangement above 
mentioned, were notified that the McAlester Real Estate Exchange could 
not fulful its promise with regard to the Indian lands. This ruling by 
Cato Sells was reversed by Franklin K. Lane, secretary of the department 
of the interior, which not only held that the exchange had a right to offer 
these government lands as above mentioned. but that it should be encouraged 
in so doing. 

"An application by the l\kAiester Real Estate Exchange has been pend­
ing undisposed of for quite a while, and the representatives are anxious that 
a final disposition be made of the same. Consequently, a ruling on the 
question submitted at the earliest possible moment will be appreciated. 

"I might add that the car of the exchange is now in the state and the 
representatives are at considerable expense. though are doing nothing until­
authorized by this department. You will see, therefore. that justice re­
quires that the matter he disposed of at the earliest possible moment." 

Attached to the original letter copied above, as therein recited, is a form of 
contract of deed. As this contract is of considerable length. T quote only the 
sections or parts thereof pertinent to the purposes of your question. 

"Section V f. First party also agrees to represent second party in 
the purchase of Indian lands when sold by the government, it being specific­
ally understood that in doing so said first party merely acts as locator and 
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attorney, and is in no way connected with the government, neither has it 
any preferential rights concerning the sale of said lands, and it is further 
agreed that all services rendered in connection therewith are to be governed 
by the rules of the interior department, said services to consist of supplying 
second party with photos, maps, plats, soil samples. descriptions of land 
and an independent appraisement of 2,000 tracts, from which second 
party may choose land in accordance with his or her expressed desires; 
and first party further agrees to secure for second party at least one tract 
of land at the lowest price obtainable or cancel this contract and return 
all money paid thereon; provided, however, said second party shall comply 
with all conditions of the interior department at time of sale. 

"Section VII. It is further agreed that said first party will undertake 
the following leasing and selling services; that is, to secure profitable leases 
on all lands purchased through the fulfillment of this contract within 
ninety days after the date of purchase, or sell same prior to one year 
from said date, and net said second party a profit sufficient to reimburse him 
or her for all money paid on the above mentioned lots in addition to the 
amount paid the government; provided, however, second party complies 
with all of his or her agreements as stated herein, and is only released 
from making payments as per contract in case of loss of employment or 
sickness." 

The portions of sections 15 and 16 of the Ohio blue sky law (sections 6373-15 
and -16 of the General Code) referred to in your question are as follows: 

"Section 15. No person or company, other than a licensed dealer as 
hereinbefore provided, shall within this state, in repeated or successive 
transactions, deal in real estate not located in Ohio; and, unless so licensed 
and the 'commissioner' shall issue his certificate as provided in the follow­
ing section, and, prior to such issuance, there shall, together with a filing 
fee of ten dollars, be filed with the 'commissioner' an application for such 
certificate, and a written statement of the dealer containing a pertinent 
description of the real estate the disposal of all or a part of which is 
sought to be made; the nature and source of the title of the owner thereto, 
and the amount or value and the nature of the consideration paid or allowed 
hy him therefor, it shall, within this state, he unlawful: · 

"(a) For any corporation or any person, association or co-partner­
ship doing business under any name other than the name or names of sucH 
person or of all the members of such association or co-partnership to 
dispose or offer to dispose of any real estate not located in Ohio. 

"(b) For any person or company to sell or offer for sale any such real 
estate, the owner of which is, or is represented to the purchaser to be, 
a corporation, or any person or company of the character described in the 
foregoing paragraph, where such corporation, person or company is en­
gaged in the business of dealing in real estate. * * * 

"Section 16. Said 'commissioner' shall have power to make such exam­
ination of the issuer of the securities or the owner of the property, named 
in the two preceding sections, and of such securities or property, as he may 
deem advisable; and if he shall find that the law has been complied with, 
and is satisfied that said company is solvent. that its business is properly 
and legitimately conducted, and that its proposed disposal of its securities 
or other property is not on unfair terms, upon the payment of a fee of 
twenty dollars he shall issue his certificate to that effect, authorizing such 
disposal; but if he shall not affirmatively so find, and is not so satisfied, 
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he shall notify the applicant, in writing, of such finding and of his refusal 
to issue such certificate. Said applicant shall have the right of review 
of such finding given to a dealer by section eight hereof." 

From the information contained in your letter and the form of contract for 
deed attached, it is clear that the :\lcAlester Real Estate Exchange is not within the 
purview and purpose of the law dealing or attempting to deal in the government 
lands referred to. The company, in part consideration for the purchase from it 
of certain town lots in the city of :\IcAlester, is offering to act as agent or attorney 
in fact for the purchasers of said lots in securing for them United States govern­
ment lands which are to be sold at public auction. The company does not hold 
itself out as being the owner or the agent of the United States government as 
owner of said land, nor does it pretend to have authority to sell or to deal in 
the same. In fact, in section VI of the form of contract for deed, above quoted, 
the company stipulates that: 

"It is in no way connected with the government, neither has it any 
preferential rights concerning the sale of the said lands." 

The company simply offers to sell its services for the purposes prescribed and 
limited in this same section of the contract for deed. Sections 15 and 16 of the 
blue sky law were enacted to regulate and prevent fraud in the sale of lands not 
located in Ohio. The purchase by an Ohio citizen either in person or through an 
agent who is present and under written authority to bid for him, of land located 
in Oklahoma, which is owned and offered for sale at public auction· by the United 
States government does not come within the scope of the act. 

I am therefore of the opinion that the plan of procedure set forth in your 
letter and as revealed by· the provisions of the contract for deed does not con­
stitute an offering of such government lands for sale within the meaning of the 
Ohio blue sky law, and therefore a certification of those lands under sections 
15 and 16 of the law is not necessary. 

I have answered your question as asked, but there are other matters in con­
nection with this application that should receive careful consideration and attention 
from your department. 

Section 7 of the contract for dt;ed is worded to catch the unwary. Nine persons 
out of ten who read the section will assume that it provides a guarantee that 
profitable leases will be secured within ninety days, or a sale will be made within 
one year sufficient to net the person signing one of these contracts sufficient to 
reimburse him for all money paid on both the government and the McAlester lands; 
whereas, in fact, the agreement only provides that the company will 1111dertake to 
do that. 

Your department should not sanction such a contract under authority of 
section 6376-16 of the General Code. 

In section III of the contract for deed it is· provided: 

"When all of the purchase price of the property in the application 
above mentioned has been paid, the purchaser of that property will be given 
a gold bond issued by the Federal Guaranty Company, of vVashington, D. C., 
in the name of and made payable to said purchaser, conditioned that the 
Federal Guaranty Co. will pay to the purchaser, his or her heirs or assigns, 
the full amount paid for said property, provided that at the maturity 
of said bond the owner is willing to sell said lot or lots for that price, and 
will legally convey merchantable title thereto." 
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This contract should not be sanctioned until your own investigation has shown 
not only that there is such a company as the "Federal Guaranty Company, of 
\\"ashington, D. C.," and that it has agreed to do all the things provided for in 
said section III, but that in your opinion it is financially able to carry out this 
provision of the contract. 

You should also be satisfied that the :\lcAlester Real Estate Exchange is 
financially able to carry out the provisions of section V of the contract. I am 
assuming that you have made the statement as to the action of the secretary of 
the interior only after investigation. 

119. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

MINORS MAY NOT WORK I~ OR ABOUT A COAL MINE-MINES AND 
MINING. 

A child under sixteen years of age may not work in or about or in connection 
with a coal mine. 

CoLUMBus, 0Hro, March 3, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your communication of March 1, 1915, asking for my 

opinion on the question submitted to you by The Hocking Mining Company, as 
follows: 

"Section 13002 of the mining laws of 1914, as compiled by you, states 
that no children under the age of sixteen years shall be employed or per­
mitted or suffered to work in and about certain vocations therein named. 

"It is claimed by the mine committee of our mines that a boy who will 
be sixteen years of age on October 6, 1915, and who has been examined 
by the superintendent of schools and passed a satisfactory examination 
in the 6th grade, in reading, writing, spelling, geography, English grammer 
arithmetic, that the papers enumerated and described in section 7766 of the 
General Code of Ohio, and amended in 1913, and that this boy shows suf­
ficient development, health and physical fitness to perform the labor required 
of him, that section 13002, therefore, is suspended under the schooling 
certificate, and that the boy is entitled to be employed. What do you say 
as to the proposition?" 

In answering this question I beg to direct your attention to section 13002 of 
the General Code, which provides, in part. as follows: 

"X o child under the age of sixteen years shall be employed, permitted 
or suffered to work in any capacity * * * in, about or in connection 
with any mine, coal breaker, coke oven or quarry. * * *" 

It is true that under the provisions of section 7766 of the General Code, as 
amended April 28, 1913, 103 0. L., page 899, any male child over fifteen years of 
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age, or any female child over eighteen years of age, may be employed by any 
person, company or corporation in this state, provided said child obtains the school­
ing certificate therein provided for, save and except, however, 

"that the employment contemplated by the child is not prohibited by any 
law regulating the employment of such children." 

The law as found in said section 13002 does prohibit the working in or about 
or in connection with any coal miue of children under the age of sixteen years. 
Hence, a boy who will not be sixteen years of age until October 6, 1915, cannot now 
work in, about or in connection with a coal mine in this state. 

The letter of The Hocking Mining Company addressed to you is returned 
herewith. 

120. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ROAD IMPROVEMENT-CHANGE OF GRADE WHERE IT IS NECESSARY 
TO MAKE CUT IN INTERSECTING ROAD-COST TO BE APPOR­
TIONED ON ROAD IMPROVEMENT. 

Where a pike is improved under the provisions of sections 69515-1 to 6956-15, 
G. C., inclusive, and the grade is changed at a point where the pike is intersected 
by another road, thus rendering it necessary to make a cut·in the intersecting road, 
the cost of this cut must be regarded as part of the cost of improving the pike 
and apportioned accordingly. 

CoLUMBUS, OHio, March 4, 1915. 

HoN. JosEPH W. HoRNER, Prosecuting Attomey, Newark, Ohio. 
SIR :-I have your communication of February 26, 1915, in which you state 

that in the construction of the Linnville Pike in Licking county, there was a cut 
of several feet at one point, and at this particular cut there was a road that inter­
sected the Linnville pike. In making the cut the other road was left several 
feet above the grade of the new pike and in order that the other road could be 
used it was necessary to cut it back from the Linnville pike for a distance of about 
sixty feet. The Linnville pike was constructed under the provisions of sections 
6956-1 to 6956-15, inclusive, of the General Code. The above statement of facts 
is gathered partly from your communication above referred to. and partly from 
your oral statements. You now inquire whether the expense of the cut for the other 
road should be added to the cost of the Linnville pike and apportioned as part of 
the cost and expense of said improvement, or whether the entire cost and expense 
of the cut should be paid by the county. 

Section 6956-10, G. C., provides that when the improvement is wholly within 
one county "the cost and expense of said improvement including all damages and 
compensation awarded" shall be apportioned by the commissioners in accordance 
with certain provisions therein contained. 

Section 6056-11, G. C.. provides for dividing and assessing "the cost and ex­
pense of the entire improvement including all damages and compensation awarded," 
in cases where the improvement is in more than one county or along the line 
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between two or more counties. Sections 6956-5, 6956-6 and 6956-7 contain elaborate 
provisions for the filing of claims for compensation and damages and for the 
adjudication of the same. It is apparent from an examination of the above cited 
sections that it was the intention of the legislature that all the cost and expe~se 
of a highway constructed under the scheme of road improvement provided by 
sections 6956-1 to 6956-15, G. C., inclusive, should be apportioned according to 
section 6956-10 between the county, the township or townships in which the im­
provement is situated in whole or in part, and the owners of benefited real estate. 

It appears from your statement of fact that the cut in the intersecting highway 
was rendered necessary solely by the construction of the Linnville pike at a 
new grade. If the grade of the Linnville pike had not been lowered, it would 
not have been necessary to do any work on the intersecting road. I am unable to 
see any distinction in principle between the cost of making the cut on the inter­
secting road and the compensation and damages that may be awarded, or indeed 
between the cost of the cut and the cost of any other part of the work. 

I am, therefore, of the opinion that the cost of making the cut on the inter­
secting road must be regarded as part of the cost and expense or constructing the 
Linnville pike and apportioned according to the provisions of section 6956-10, G. C. 

121. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

REVENUES RECEIVED FROM WILBERFORCE UNIVERSITY COME 
UNDER THE PROVISIONS OF THE MOONEY BILL. 

There is nothing in the Mooney bill, 104 0. L., 179, which repeals section 7986, 
G. C. However, said section must be read in connection with said Mooney bill and 
the revenues received wtder the latter part of section 7986, G. C., must be paid 
into the state treasury and appropriated out of same. 

CoLUMBUS, OHio, March 4, 1915. 

HoN. E. M. FuLLINGTON, Budget Commissioner, Columbus, Ohio. 
DEAR SIR :-I am· in receipt of your letter of March 2, 1915, wherein you 

inquire as follows: 

"I would like to have your opm10n or construction of the last pro­
vision of section 7986 of the General Code, which reads as follows: 

"'All revenue arising from tuitions, sales of products or otherwise 
under the aforesaid department shall be applied by its board of trustees 
to defray its expenses, or to increase its efficiency, a strict account of 
which shall be kept by the department board, and accompany the report to 
the governor.' 

"The following is a statement of facts: The department referred to 
in the above quotation is the combined normal and industrial department at 
\Vilberforce. This department was organized in 1887, reorganized in 1896, 
and carries on normal and industrial work. Effort is made by its board 
and management to encourage industry, thrift and intelligence of the pupils, 
and in so doing they are taught to work and take an interest in carrying 
on useful operations under the several industrial departments. There are 
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at times small returns from these products, amounting to about nine hundred 
dollars per year, which fund has heretofore been used in improving the 
condition of the institution under the above quoted section. 

"This department having no rotary fund, under the Mooney bill this 
money has been paid into the treasury to the credit of the department 
producing it and utilized in the interest of said department by the purchase 
of material and supplies or increasing the work. We desire to know 
whether there in anything in the Mooney bill or subsequent enactments re­
pealing this section." 

Your specific inquiry as to whether there is anything in the Mooney bill or 
subsequent enactments repealing section 7986 can best be answered by referring to 
the Mooney bill which is found in J04 _0. L., 179, and is an amendment of section 
24 of the General Code. Section 3 of said act provides as follows: 

"All sections and parts of sections of the General Code which provide 
for the custody, management and control of moneys arising from the 
payment to any state officer, state institution, department, board, commission, 
college, normal school or university receiving state aid of any fees, taxes, 
assessments, licenses, premiums, penalties, fines, costs, sales, rentals, or other 
charges or indebtedness and which are inconsistent with the provisions 
of section 24 of the Generaf Code as herein amended, are, to the extent 
ot such inconsistency, hereby repealed." 

Under section 24 as amended in the Mooney bill it is the duty of the combined 
normal and industrial department at Wilberforce on or before Monday of each 
week to turn over the money referred to in your inquiry to the state tt:easurer to 
be paid by him into the state treasury; and if section 7986 is in any way in conflict 
with said section 24, the same is by reason of section 3 of the Mooney bill repealed, 
insofar as the_ same is inconsistent. However, the two can in my opinion stand 
together for the reason that section 7986 simply provides as to how the moneys 
received from tuition, sale of products, etc., shall be applied by the board of 
trustees. If the money is paid into the state treasury in accordance with the 
Mooney bill, and after appropriation by the legislature, the application of such 
money for the purposes of the combined normal and industrial school must be 
in a_ccordance with section 7986. The money having been paid into the state 
treasury under the Mooney bill cannot be drawn from said treasury "except in 
pursuance of a specific appropriation made by law." (Article II, section 22 of the 
Ohio constitution.) 

In order to overcome the difficulty which confronts the Wilberforce institu­
tion it will be necessary for the legislature not only to appropriate a specific sum 
which may equal the exact balance in the fund derived from the revenues in 
question, but also it will be necessary to appropriate the "receipts" which may 
come into the fund during the life of the appropriation. 

I am informed that in the new budget about to be passed by the legislature to 
cover the period from February 15th to July 1, 1915, there are several funds 
therein appropriated, which funds not only appropriate specific sums but also 
"receipts" that will be received during said period and placed in such fund. 

Nowl1ere in the law pertaining to the combined normal and industrial department 
at Wilberforce is there any provision for a specific fund to be kept in the state 
treasury; but since section 7986 requires that the revenues derived from tuition, 
sale of products, etc., shall be applied by the board of trustees to defray its 
expenses or to increase its efficiency, I am of the opinion that said funds can be 
used for no other pm:poses, and that consequently although there is no mention 
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of a fund by a specific name, nevertheless upon the payment into the state treasury 
of the revenues in question a specific fund would arise, the receipt being kept 
separate and apart from other receipts in the state treasury. 

Specifically answering your question therefore I would state that there is 
nothing in the :\looney bill or subsequent enactments so far as I am aware that 
repeals section 7986. So much of said section as is quoted by you in your letter 
providing how the revenues arising from tuition, sales of products, etc., shall be 
applied by the board of trustees refers solely to the manner in which such revenues 
shall be used. The :\looney bill however requires that such revenues shall be paid 
into the state treasury and being so paid in a specific appropriation will be neces­
sary. In order to constitute the fund created thereby a rotary fund, it will be 
necessary that the "receipts" received during the period of appropriation be like­
wise appropriated as well as whatever amount is in the fund at the time the 
appropriation is made. 

122. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

EFFECT OF THE WORDS "HEREINAFTER" AND "HEREIN" AS USED 
I~ COX:\ECTIOX WITH HOUSE BILL NO. 245. 

The use of the word "hereillafter" in house bill No. 245, w.ould render section 
11425, G. C., inoperative. 

CoLUMBUS, OHIO, March 5, 1915. 

HoN. FRANK B. \VILLIS, Governor, Columbus, Ohio. 
DEAR SIR :-:\1y attention has been called to house hill No. 245, Mr. Danford, 

which has passed, and is probably now before you. 
In the amendment of section 11, 425, occurs the language: 

"* * * may appoint a judicious and disinterested person to take the 
pledge of such commissioner to perform the duties hereinafter provided 
for." 

The legislature has attempted to amend the word "herein" in the original 
section, so as to make it read "hereinafter." As I read the entire act, as found 
in 103 0. L., page 512, this amendment would tend to make the section inoperative. 
In drawing this bill, it was doubtless thought that the word "herein" was ambiguous, 
and the drawer of the bill evidently assumed that the duties of the jury com­
missioner were provided for in subsequent sections, whereas as a matter of fact, 
while there are some duties provided in a subsequent section, the principal duties 
are proYided for in precedi11g sections. If the legislature is not satisfied with the 
word "herein" it should use apt words to cover all of the duties in the original act. 
:\fy own opinion is that the word "herein" would be sufficient, as this present bill 
would be read as a part of the original bill. 

I am clearly of the opinion that this bill should not be signed, if the cop:y: 
presented to you contains the word "hereinafter." 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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123. 

BOARD OF ADMINISTRATION-PENITENTIARY-SENTENCE ENFORC­
ING SOLITARY CONFINEMENT OF A CONVICT. 

A provision for solitary confinement included in sentence of a convict to the 
penitentiary is to be carried out in the enforcemettt of the sentence, until modified 
by competent authority. Sentence of the court is not to be supplemented or modified 
by non-judicial or ministerial offic·er. 

CoLUMBUS, OHIO, March 5, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your favor of March 2, 

which is as follows : 

"I am enclosing herewith a letter from Mr. P. E. Thomas, warden of 
the Ohio penitentiary, concerning Aleck Kish, No. 43394, who was sentenced 
by the common pleas court of Seneca county to serve a life sentence in the 
Ohio penitentiary for murder in the first degree. 

"As you will note, the warden advises us that the commitment papers 
provide also that the first five days of each month of said life sentence 
shall be spent in solitary confinement. 

"Your opinion is respectfully requested as to whether or not this 
provision of the commitment must be obeyed." 

With your letter you enclose the communication from the warden of the Ohio 
penitentiary addressed to you under date of February 26, 1915, which is as follow~: 

"The commitment paper of Aleck Kish, alias Alexander Kish, No. 
43394, received from Seneca county to serve a life sentence for murder 
in the first degree, with mercy, calls for the first five days of each month 
to be spent in solitary confinement. 

"I am questioning the propriety of exe~::uting the solitary confinement 
end of this commitment, and I would like to be advised whether I should 
carry it into execution or not." 

With reference to the question submitted, permit me to invite your attention 
to the provisions of section 12374 of the General Code, which section is as follows: 

"When sentencing a person to imprisonment in the penitentiary, the 
court shall declare for what period he shall be kept at hard labor, and 
for what period, if any, he shall be kept in solitary confinement without 
labor." 

It was under the authority granted in the above section and that contained 
in section 12400 that the judge sentenced the prisoner, Aleck Kish, to serve a life 
sentence for murder in the first degree and included as a part of the sentence 
that the first five days of each month be spent in solitary confinement. The 
purpose of the law was fully carried out by the court in inflicting the aforesaid 
sentence in that it is certain and definite and comes within the rule laid down 
in the case of In re Calvin L. Moore, which was decided in 14 0. C. C. reports, 
at page 237. In that case it was held that: 

"A sentence in a criminal case must be so complete as to need no 
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construction of a court to ascertain its import, so that the offender may 
not have to look between the lines for its meaning, and it cannot be sup­
plemented by a non-judicial or ministerial officer." 

241 

Pertinent to the observation of \Varden Thomas as to his questioning the 
propriety of executing the solitary confinement end of the commitment, it will 
be noted that this matter has been passed on by the supreme court of the state of 
Ohio in the case of Ex parte Peter Clark and James Clark, repo~ted at page 649, 
volume 50 of the Ohio state reports, and it was held .in that case that under 
section 6799 (now section 12374, G. C.) of the Revised Statutes: 

"* * * the court sentencing a person convicted of a crime punish­
able by imprisonment in the penitentiary, is authorized and required to 
declare in the sentence for what period he shall be kept at hard labor, 
~nd for what period, if any, he shall be kept in solitary confinement, and 
render judgment against him for the costs of prosecution." 

Under the provisions of section 13720 it is provided that a prisoner sentenced 
to the penitentiary is to be delivered to the warden of the penitentiary with a copy 
of the sentence, there to be kept until the term of his imprisonment expires or he is 
pardoned. 

I am of the opinion, therefore, that as the sentence inflicted by the court in 
the case under consideration was legal that there is no discretion lodged 'in the 
warden of the Ohio penitentiary to disregard its provisions, and that it should be 
carried into full effect until such time as it may be modified by competent authority. 

124. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF ADMINISTRATTO~-RECEIPTS OF OHIO STATE SANA­
TORIU:\1 :\lUST BE PAID INTO STATE TREASURY-MONEYS RE­
CEIVED CANNOT BE CREDITED TO A SPECIFIC FUND. 

Section 2072, G. C., is amended so far as inconsistent with section 24, 103 0. 
L., 178. M one3•s received under section 2072, G. C., are to be paid into the state 
treasury to the credit of a specific fund and not .paid into the general revenue fund. 

CoLUMBUS, OHIO, March 6, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of March 3rd, wherein you state 

as follows: 

"Section 2072, G. C., provides as follows: 

"For the maintenance of the sanatorium the board of trustees may 
receive and expend all money paid to it by patients for treatment therein, 
or money received from other sources, but compensation for work done by 
patients in accordance with this chapter shall be paid from such moneys, 
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if any part thereof ·is unexpended. The superintendent shall make monthly 
reports in detail to the auditor of state of all moneys received and expended 
under this provision. 

"vVill you please advise this department if the above section is still 
in force and effect; also, if the opinion rendered by you under date of 
March 2nd, to the auditor of state as to receipts from the sales of 
manufactured articles under section 1866, G. C., would hold good in the 
case of receipts at the Ohio State Sanatorium? 

"The appropriation bill for the year ended February 15, 1915, reads 
as follows: 

"Personal service, receipts from the Ohio State Sanatorium and 
* * * $1,384,657.00. 

"The present appropriation bills do not provide for the appropriating 
of the receipts of that institution. 

"Providing some arrangement is not made for the receipts at that 
institution to be reappropriated for the benefit of same, would they not 
go to the general' revenue fund of the state? 

"In preparing the budget for the maintenance of the Ohio State 
Sanatorium, the full amount required for that institution was requested 
with no offset on account of receipts." 

Your inquiry divides itself into two questions to be answered. First, whether 
or not section 2072, G. C., set out in full in your letter, is still in force and effect. 

Section 24 G.· C., was amended 104 0. L., 178, by what is known as the 
"Mooney" bill, which provided for the amendment of section 24 so as to require 
each state department or board on or before the Monday of each week to pay to 
the treasurer of state 

"all moneys, checks and drafts received for the state, or for the use of 
such * * '" state institution, department, board, * * * during the 
preceding week from * * * fees * * * costs * * * or other­
wise, and file with the auditor of state a detailed verified statement of 
such receipts * * *" 

The Ohio State Sanatorium which is provided for under sections 2052 to 
2072, inclusive, of the General Code, is, by virtue of section 1838 of the General 
Code, to be administered by the board of administration: Therefore, the term 
"board of trustees" as used in section 2072, is to be read as if it stated "board of 
administration." Your board is authorized to receive and expend all money paid 
by patients for treatment in the Ohio State Sanatorium, and money received from 
other sources. The money as received under said section is; as I view it, un­
doubtedly received either for the state or for the use of your board. 

Under section 2068 it is provided that any citizen of the state of more than 
seven years of age suffering from pulmonary tuberculosis may be admitted to 
the sanatorium upon payment in advance of $5.00 each week, which shall include 
all necessary medical expenses. Such a charge is, as I view it, a fee, or at least 
a cost of the state for the maintenance of the patient in the sanatorium. Therefore, 
I am of the opinion that the moneys received under section 2072 are, by virtue 
of section 24 as amended, to be paid to the treasurer of state when received by 
the board. 

Section 2072 provides, however, that the board may "receive and expend all 
moneys paid to it by patients for treatment therein." It is clear from what will 
be hereinafter stated. that it was in the contemplation of the legislature at the time 
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of the enactment of section 2072, that the moneys so received should be received 
and expended by the board without the same being paid into the state treasury. 

However, section 3 of the :\looney bill, 104 0. L., 178, provides that, 

"all sections and parts of sections of the General Code which provide 
for the custody, management and control of moneys arising from the 
payment to any * * * state institution, department, board * * * 
of any * * * fees * * * or other charges or indebtedness, and 
which are inconsistent with the provisions of section 24 of the General 
Code, as herein amended, are, to the extent of such i11coasistency, hereby 
repealed." 

I am of the opn11on, therefore, to the extent that section 2072 provided for 
the management and control of all the moneys received thereunder, that said 
section 2072 is repealed; that is to say, your board may no longer retain and pay 
out the moneys as such board, but must under the provisions of the Mooney bill 
pay the same into the state treasury, to be paid out of such treasury on voucher 
to state auditor. 

The next question which naturally arises is: To what fund the moneys paid 
in under section 2072 by virtue of the Mooney bill are to be credited? 

There is no provision in the Mooney bill specifying to what fund the moneys 
that are received thereunder, for which provision has not heretofore been made 
as to the creation of a fund in the state treasury, are to be credited. The only 
provision in the Mooney bill is that the same shall be paid to the state treasurer, 
but so far as the moneys concerning which you inquire as well as the receipts 
from the sale of manufactured articles under section 1866 concerning which I 
have heretofore given you an opinion, are concerned, it is to be noted that in each 
specific instance there is a provision as to the use to which such moneys shall be 
put. For instance, section 2072 states that your board may receive and expend the 
moneys paid to it by patients for treatment therein and moneys received from other 
sources "for the maintenance of the sanatorium" and also states that the com­
pensation for work done by patients shall be paid from such moneys if any 
part thereof is unexpended. lt is clear, therefore, that the general assembly did 
not attempt to make the charge for support and medical attendance against the 
patients of the Ohio State Sanatorium for the purpose of general revenue, but 
solely for the purposes of maintenance of such institution. Therefore, the money 
is, when paid into the state treasury, under the :Mooney bill impressed with a 
trust to be used for the purposes for which raised. 

In so stating I am not at all unmindful of the provisions of section 270, G. C., 
which provides in part as follows : 

"All moneys paid into the state treasury, the disposition of which 
is not otherwise provided for by law, shall be credited by the auditor 
of state to the general revenue fund," 

but such section does not, as I view it, require the payment of the moneys under 
discussion into the state treasury to the credit of the general revenue fund for 
the reason that the disposition of such moneys, that is to say, the ultimate purpose 
for which such moneys are required by the other statutes to be applied, is other­
wise specifically provided for. 

Answering your question, specifically, therefore, I would state that I am of the 
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opinion, and so advise, that said section 2072 of the General Code is still in 
force and effect, except insofar as its provisions. are inconsistent with section 
24, as amended 104 0. L., 178; that the moneys received under section 2072 paid 
in under section 24 as amended, are to be kept separate and distinct from the 
general revenue fund specifically for the purposes for which received. 

In your letter you call attention to the fact that the appropriation for the 
year ending February 15, 1915, 104 0. L., 64, contained the following appropriation 
at page 69: 

"Personal service, receipts from the Ohio State Sanatorium, $1,384,657.00:" 

Therefore, it would appear that 'the legislature has construed the amendment to 
section 24 in the same manner as I have herein indicated. 

125. 

Very truly yours, 
Enw ARD C. TuRNER, 

Attorney General. 

SUGGESTIONS FOR ENACTMENT OF LAWS BY SECTIONS. 

CoLUMBUS, OHIO, March 8, 1915. 

To the Members and Officers of the 81st General Assembly of Ohio, Columbus, Ohio. 
GENTLEMEN :-May I respectfully call your attention to what is probably an 

oversight. 
The purpose of the recent codification of the statutes was to arrange them under 

separate and suitable titles, divisions, subdivisions, chapters and sections. The reason 
and nece~sity for such codification is obvious. 

At the time of the adoption of the last codification, the general assembly 
enacted what is known as section 342-1, which provides: 

"The attorney general shall be the codifier of the laws of the state. 
When an act of a general and permanent nature is passed by the general 
assembly and has been enrolled and signed by the. necessary officers and 
before it is filed with the secretary of state, the attorney general shall 
examine the same. If there is no sectional numbering in the act or such 
numbering is not in conformity to the General Code he shall give each 
section of the act so passed its proper sectional or supplemental sectional 
number by writing or printing on the left hand margin of the enrolled bill 
such proper number or numbers, and the number so designated by him 
shall be the official number. Such numbers so placed shall be published 
in the session laws and in any publication of the General Code. It shall be 
a sufficient reference to any section to refer to it Qy such official number." 

It is highly essential that the duty under the foregoing section be carried 
out carefully but unless the legislature constantly keeps in mind the scheme of 
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codification, the attorney general will be seriously handicapped as his authority 
is lilp.ited to giving the sections numbers. Any power he had to edit was taken 
away by the repeal of section 342-3 (103 0. L., 860). 

Let me offer an illustration: The honest election bill, H. B. No. 80, contains 
seventeen sections, covering (a) contest of elections, (b) conduct of elections, 
(c) corrupt practice, (d) penal sections, and there are apprqpriate divisions of the 
Code into which these various sections should fall. Under the codification scheme · 
it is the duty of the attorney general to distribute these seventeen sections in 
various parts of the Code. Owing however to the fact that the bill has been 
so drawn that the various sections are hopelessly inter-related, this cannot be done. 

The first seven sections apply to a contest and should appear in the Code as 
a part of chapter. 11, title XIV, division V of part 1. 

Sections 8, 9 and 10 relate to the casting and counting of votes and should 
appear in chapter IX of said title, division and part. 

Section 15 relates to corrupt practices and should appear in chapter 12a of 
said title, division and part. 

Sections 11, 12, 13, 14, and 17 make certain acts misdemeanors, ·and should 
appear in chapter 12, title I of part IV, but to place them there would make said 
sections meaningless. Section 11 provides : 

"Whoever violates any of the provisions of sections 9 or 10 of this act 
shall be guilty of a misdemeanor, etc.," 

and the attorney general has no authority to substitute for the words "section 9 
or 10 of this act" any other words or even the Code section numbers he has given 
to sections 9 and 10 of the act. 

Section 12 provides that a person who prevents or hinders an inspector or 
challenger "from performing his official duty under the provisions of this act" 
shall be guilty of a misdemeanor. But to find the penalty for this misdemeanor 
reference must be had to section 17 of the act. 

Section 13 makes a misdemeanor the doing of certain things with respect to 
:'any question or proposition submitted at such an election." Again reference must 
be had to section 17 for the penalty. 

Section 14 is general but not complete for the reason that we must look to 
section 17 for the penalty. 

Section 17 provides: "Any person convicted of a misdemeanor under sections 12, 
13 or 14 of this act" shall be fined, etc. 

Section 16 provides: "A violation of any of the provisions of this act shall 
constitute a prima facie case of fraud within the purview of this act." If this 
section were separated from either of several parts of the act its relation to the 
other parts would not be apparent when it appears in the Code. 

Section 10 relating to the counting of blank ballots is general, and applies to 
all elections. It should not be hidden away with sections under the wrong title. 
By reason of the relation of section 11 and other sections to said section 10, said 
section 10 cannot be separated. Election officials and others will read the chapter 
on "casting and counting of votes" and suppose that they have read the entire law 
yet they will have missed a very important section. 

If this law is· to be understandable in the Code, there remained nothing for me 
to do but to choose some one place where it should be put in its entirety-the very 
practice which the plan of codification sought to eliminate. One of the several 
places was just as appropriate (and just as inappropriate) as the other. I placed it 
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in the chapter on contests, although it might just as appropriately have been placed 
in the chapter on corrupt practice, or in the ch.apter on the casting and counting of 
votes. 

Knowing that the general assembly as a body is desirous of having its acts clear 
and understandable and recognizing the right of the public to have the statutory 
law in such shape as that they might readily find it, may I not suggest that in in-

. stances like the above care be exercised to make the sections of such a bill 
independent of each other, keeping in mind that the sections of a bill are to be 
distributed throughout the General Code where the public will be able to find 
them. The use in the body of a bill of section numbers other than section 
numbers of the General Code is confusing and should be avoided if ·possible. 

The practice to which I call attention is by no means new and so far as I 
can remember every preceding session has done the same thing. But the practice 
ought to be stopped and your session of the general assembly will, I am sure, 
receive the thanks not only of the bench and bar, but of the public generally 
if you will do your part toward clarifying the statutory law. 

The foregoing is submitted not in any spirit of criticism but in the hope that 
the suggestions contained above may be helpful. 

126. 

Respectfully, 
EDWARD c. .TURNER, 

Attorney General. 

SUGGESTIONS TO THE STATE TREASURER IN REGARD TO THE EF­

FECT OF SENATE BILL NO. 280. 

CoLUMBUS, OHIO, March 8, 1915. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR:-Your request for advice, under date of March 3, 1915, received, 

reading as follows : 

"The time for the biennial letting of state funds is drawing near, 
and as a consequence the treasurer is having quite a few inquiries con­
cerning senate bill No. 280, section 2288-1, and known as, 'an act making 
first mortgage loans security for the deposits of public moneys.' 

"This act in my opinion is vicious and kills the real merit in the 
depository laws. 

"Suppose every bank in Ohio that wants to be a borrower of state 
money would take advantage of. this act. The result would be we would 
not have a place large enough to keep the mortgages in. 

"Suppose some bank, with first mortgages held by the state for loans, 
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would collapse (and they occassionally do). The state would be placed in 
the shape of collecting on all these mortgages held * * * a fine 
position, I am sure . 

.. Any suggestions for the guidance of the treasurer in this important 
matter will be highly appreciated. 

''As treasurer, I am anxious to serve the public; but my first duty is 
to the state and as I see it this act 5pells trouble for the treasurer, the 
attorney general and the state. 

"As the bids for state money are opened ~Ionday, ~larch 15, at 1 :30 
p. m., an early reply is requested." 

247 

I agree fully with all that you may say and more. but as long as this law 
remains unrepealed nothing can be done, except follow it. \Vhatcver may be said 
in favor of such a law as applied to local subdivisions where they are or may 
easily become familiar with values, with all the records accessible, etc., the law 
should not be applied to the state treasury funds. If this law is allowed to · 
stand prudence dictates that we must not only re\·iew the appraisements but the 
abstracts and mortgages as well, and this would entail a very large amount of 
work on this department, together with its attendant expense. 

In my opinion the theory of this law is wrong. Outside of the workmen's 
compensation fund and the school fund, the state has no money to invest and its 
subdivisions have none at all for investment. The moneys are collected for current 
expenses and to allow the funds of the state treasury or those of the treasuries 
of any of the subdivisions to be placed outside of the respective treasuries on 
anything but practically certain liquid assets, such as municipal bonos which may 
be readily sold, is a serious mistake in policy. Public moneys are collected for 
current use-not for use in a few years hence. 

~Iortgages may be sold, sometimes, but it would undoubtedly develop the first 
time that we have a failure (and failures will come as they have in the past), 
that a large part of such security cannot be realized on at once, except at a 
sacrifice. The result would be that the subdivisions would have to issue bonds 
to tide them over while they are waiting for the mortgage securities to mature 
and then, after maturity, for foreclosure proceedings, in many instances, to be 
brought. 

A great majority of the mortgages of today are payable in monthly install­
ments. The collection of these by a going concern is not difficult, but if the con­
cern failed then you, as state treasurer, would he compelled to take up these 
collections in any part of the state, in case the mortgage could not be sold for 
one hundred cents on the dollar. Another serious question which would present 
itself is the matter of handling these installment payments for even going 
concerns, as the mortgagee has a right to have the amount credited as it is 
paid, and the office force of your department would undoubtedly have to be 
increased to take care of this matter. 

Valuations and good title are both matters of opinion and on the former, 
especially, opinion frequently varies widely. It is a matter of common observation 
that some institutions will loan on a supposed fifty per cent. valuation where others 
have declined to do so on the same property. 

It should be the policy of the state to allow nothing to be taken as security 
for the deposit of public moneys except such securities as may be realized on 
with certainty at once. The state ought not to allow surety bon·ds to be accepted 
unless such company has made a deposit in Ohio which may be reached promptly. 
\Ve now have pending in this office a claim upon a judgment against a foreign 
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surety company as surety for public moneys and it will be necessary for this 
department to send a representative to Texas to bring another action in the courts 
to recover the money. 

I think it would be quite appropriate to call this matter to the attention of 
the legislature. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttomey General. 

127. 

COUNTY COMJ\HSSIO~ERS HAVE AUTHORITY TO PROVIDE FOR 
DRAGGING OF ROAD. 

Sections 7060-1 to 7060-4, G. C., 103 0. L., 402, do not prohibit county com­
missioners from expending money for the repairs, including dragging of highways 
which other sections of the code place in their charge. 

CoLUMBUS, OHIO, March 8, 1915. 

HoN. F. C. GooDR.ICH, Prosec11ting Attomey, Troy, Ohio. 
DEAR Sm :-I have your communication of March 4, 1915. in which you call 

my attention to sections 7060-1 to 7060-4, inclusive, of the General Code, found 
in 103 0. L., 402, and inquire Whether .or not these sections prohibit county 
commissioners from spending any money for the repair, including dragging, of 
highways which other sections of the Code place in their charge. You further 
state that some of the townships in Miami county have not made provisions in 
their tax levy to take care of all of the roads in these townships and that if these 
roads are maintained this year, it will be necessary for the county commissioners 
to act in the matter. 

The act to which you refer is the township road dragging act, and section 
7060-1, G. C., provides for the designation and compensation of the dragging 
superintendent. Section 7060-2 provides for the establishment of dragging districts 
and the purchase of road drags, prescribes a form for return cards and dragging 
records, and fixes the maximum compensation to be allowed for dragging and 
the time and method of paying the same. Section 7060-3 sets out in detail the 
duties of the dragging superintendent. Section 7060-4 provides a penalty for any 
violation of the dragging act, including neglect on the part of any township 
trustees to set aside the funds required by the act. 

The township road dragging act does not expressly repeal any other sections 
of the General Code, and if it does operate to repeal any other sections or parts 
thereof, the repeal is by implication. 

Repeals by implication are not favored and will not be indulged unless it is 
manifest that the legislature so intended. 

The doctrine of implied repeal does not apply except where the inconsistency 
or repugnancy is such that the two provisions cannot stand as cumulative or 
concurrent rules of action. Raudebaugh v. State, 6 0. S., 307. 

The repugnancy between the provisions of two statutes must be clearer and 
so contrary to each other that they cannot be reconciled in order to make the 
later operate as a repeal of the former. Cass v. Dillon, 2 0. S., 607. 

If by· fair and reasonable interpretation acts which are seemingly incom­
patible or contradictory, may be enforced and made to operate in harmony and 
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without absurdity, both will be upheld and the later one will not be regarded 
as repealing the former by construction or intendment. Eggleston v. Harrison, 
61 0. s., 397. 

I am unable to say that there is such inconsistency or repugnancy between the 
law requiring the township trustees to provide for the dragging of certain roads 
in their respective townships and the laws giving county commissioners authority 
to act in the same matter that the two cannot stand as cumulative and concurrent 
provisions. On the other hand, I am of the opinion that by fair and reasonable 
interpretation the township road dragging law may be enforced and made to 
operate in harmony with other statutes in force at the time of its adoption. 

I am, therefore, of the opinion that sections 7060-1 to 7060-4, inclusive, of 
the General Code, 103 0. L., 402, do not prohibit the county commissioners from 
expending money for the repair, including dragging, of highways which other 
sections of the Code place in their charge. 

128. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

STATE LIQUOR LICENSH\G BOARD-EXCESS OF ACTUAL COSTS OF 
RECORDS BEFORE COUXTY BOARDS TO BE PAID IXTO STATE 
TREASURY. 

The state liquor licensing board is without authority to issue vouchers to 
reimburse persons who have heretofore made deposits· in excess of actual costs of 
records of proceedings before county boards, requested by them, which excess 
was thereafter paid into the state treasury. 

CoLUM~us, 0Hro, :\1arch 9, 1915. 

The State Liquor Licwsing Board, Columbus, Ohio. 
GENTLEMEN .:-1 n yours of February 20, 1915, y~u submit for opinion the 

following: 

"Please permit us to direct your attention to sections 30 and 39 of 
the Greenlund act (state liquor license law) and to advise you that under 
the provisions of these sections there have been remitted to the secretary of 
the state board from time to time by the \'arious county boards certain 
sums of money, which have been by him deposited with the state treasurer 
as provided by law. Amounts have been remitted in numerous instances 
in excess of the actual cost of transcript, etc. 

"\Viii you kindly advise the state board whether it may lawfully 
issue its vouchers to reimburse the persons making deposits for the amount 
in excess of the actual cost in the various instances?" 

Section 29 of the licem;e law. 1261-44, G. C:., (103 0. L.. 227) provides for a 
hearing before a county board upon the rejection of an application for license and 
in cases when county boards arc about to consider the revocation of a license. 

Section 30 of the license law, 1261-45, G. C. ( 103 0. L., 229, provides as 
follows: 
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''At said hearing upon the deposit of such sum as the board may 
require, the said board shall, if requested at the beginning of the hearing 
by the applicant or licensee, or the attorney designated by complainants, 
heretofore provided for, preserve a record of the testimony with all the 
proceedings of the board therein. Such sum so deposited shall be trans­
mitted to the state board in the same manner as the application fee here­
tofore provided." 

Section 38 of the license law, 1261-53,· G. C. (103 0. L., 233), provides for an 
appeal to the state board from final decisions of any county board in certain 
cases. 

Section 39 of the license law, 1261-54; G. C., (103 0. L., 233) provides as 
follows: 

"Ii1 all cases where appeal to the state board is provided, the county 
board shall, within five days after personal notice of its final action 
to the applicant or licensee, cause to be prepared a complete and true 
record of the proceedings, providing the applicant or licensee shall have 
requested the same within one day after the receipt of such notice, and 
shall have paid to the board the amount estimated by the board to be 
necessary to cover 'the cost of the' same which amount shall be immediately 
transmitted to the secretary of the state board as provided herein for 
transmission of other fees paid to the county board. The said record 
shall thereupon be transmitted by the board forthwith to the state liquor 
licensing board." 

The manifest purpose of the preservation of the record of testimony and pro­
ceedings as provided in 1261-45, G. C., and a preparation of a complete and true 
record of the proceedings as prescribed in 1261-54, G. C., as contemplated in such 
enactments is for use upon appeal as set forth in section 1261-53, G. C. An applicant 
or licensee, however, will be entitled to such record for any purpose satisfactory 
to himself upon the deposit or payment of the sums by law required. 

It will be noted that by section 1261-45, G. C.. it is provided that "upon the 
deposit of such sum as the board may require." the board shall preserve a record 
of the testimony and proceedings, while section 1261-54, G. C., provides that the 
county board shall cause to be prepared a complete and true record of the pro­
ceedings "providing * * * the applicant or licensee shall have paid to the 
board the amount estimated by the board to be necessary to cover the cost of 
the same." \Vithout extended discussion, it is clear to my mind that the sole 
purpose of these provisions and object to be attained by the "payment" and "deposit" 
required are the satisfaction and discharge of the necessary and proper costs of 
the preparation and preservation of a record of the proceedings referred to. 
That is to say, the payment and deposit required to be made are in effect in 
either case solely for the purpose of securing the payment of the costs necessarily 
incident to the preservation and preparation of a record of the proceedings had 
before the county board. 

In my ,·icw notwithstanding the difference in phraseology of sections 1261-45 and 
1261-54, G. C., here ~eferrcd to. when it is borne in mind that the above quoted pro­
visions are founded upon the same reason, and arc intended to attain the same end and 
no other, the conclusion that in effect and to every intent and purpose of this 
act they are identical in meaning is fully warranted. In other words, when a 
record of the proceedings and testimony is desired by the applicant or licensee, 
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he is required to deposit with the county board at the time of making request 
therefor, such sum as the county board in the exercise of its discretion may then 
estimate to be sufficient to cover the costs of same. 

Out of such deposit or payment, it is the duty of the county board to retain, 
as soon as the same is definitely ascertainable, the necessary and proper costs of 
the preservation or preparation ·of such record, as the case may be and, under the 
provisions of the sections above quoted, to transmit such costs of record to the 
secretary of the state board, which shall be ''by him paid into the state treasury 
daily." (1261-61, G. C.) 

Every purpose of the deposit then having been fully attained, the residue of 
such deposit, if any, should be by the county board repaid to the depositor. In 
the application of this view of the law, no part of the deposit to which the ap­
plicant or licensee may be entitled will reach the state treasury. 

Coming to a consideration of those deposits in excess of the cost of the 
record which have already been paid into the treasury of state, it will be observed 
that they are clearly within the provisions of section 22 of article II of the con­
stitution, and may not be drawn from the treasury, except in pursuance of a 
specific appropriation, made by law. 

That part of the appropriation act of February 17, 1914, (104 0. L .. 64), 
insofar as applicable hereto, is as follows: 

"There is hereby appropriated for the salaries, uses and purposes of 
the state liquor licensing board and the county liquor licensing boards the 
receipts and balances in the state liquor fund." 

The "uses and purposes" therein referred to are confined to those expenditures 
from the state treasury which are by statute specifically authorized to be made 
by the state liquor licensing board and the county liquor licensing boards. Not 
only is there a lack of statutory authority for the payment of refunders from 
the state treasury in the cases referred to by you, but in my view of the law 
no occasion for such refunders was contemplated by the legislature. 

I am, therefore, of opinion that any excess of deposits above actual costs of 
record which have heretofore been paid into the state treasury, may not be repaid 
to the depositors without further legislative authority therefor. 

129. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

SUPERINTENDE~T OF BAXKS- LIQUJDATJ~G DEPARTMENT- EM­
PLOYMEl\:T OF EXPERT ACCOUXTAJ'\TS TO AUDIT AFFAIRS OF 
PARTICULAR BAXK. 

The superintendent of banks under sections 742 and 742-4, G. C., is authorized 
by mzd with the consent of the common pleas court of the county in which a bank 
in the process of liquidation is located, to employ expert accountants to audif 
and put in proper shape the affairs of such bank. 

CoLUMBUS, OHio, March 9, 1915. 

HaN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of :\farch 3 requesting my opinion as follows: 



252 ANNUAL REPORT 

"The liquidating division of this department has on its hands fourteen 
banks which are in the process of liquidation. The affairs of this depart­
ment are in such a chaotic condition that in the judgment of the super­
intendent of banks a firm of expert accountants should be employed to 
audit its affairs and assist in putting it in such shape that the affairs of 
these banks may be disposed of in an economical and expeditious manner. 

"lt would appear from section 742-4 that the superintendent with the 
approval of the court, might employ such assist.ance, but before proceeding 
definitely in the matter we should like to have your advice." 

Sections 742 and 742-4 of the General Code, are as follows: 

"Section 742. Whenever in this act it is provided that the super­
intendent of banks may take possession of the property and business of any 
corporation, company, commercial bank, savings bank, safe deposit com­
pany, trust company or any combination of two or more of such classes of 
business or society for savings, or banking association, doing business under 
the provisions of the banking laws of this state, to liquidate its affairs, the 
superintendent of banks shall take possession of· and administer the assets of 
such company or association as herein provided. 

"The expenses incurred by the superintendent of banks in the liquida­
tion of any bank in accordance with the provisions of this act, shall in­
clude the expenses of deputy or assistants, clerks and examiners employed 
in such liquidation, together with reasonable attorney fees for counsel 
employed by said superintendent of banks in the course of such liquidation. 
Such compensation of counsel, of deputies or assistants, clerks and exam­
iners in the liquidation of any corporation, company, society or associa­
tion, and all expenses of supervision and liquidation shall be fixed by 
the superintendent of banks, subject to the approval of the common pleas 
court of the county in which the office of such corporation, company, 
society or association was located on notice to such corporation, company, 
society or association. The expense of such liquidation shall be paid out 
of the property of such corporation, company, society or . association in 
hands of said superintendent of banks, and such expenses shall be a valid 
charge against the property in the hands of said superintendent of banks 
and shall be paid first, in the order of priority." 

Under the provisions of the two sections above quoted, the superintendent of 
banks has authority to employ such deputies, assistants, clerks and examiners as, 
in his discretion, may be necessary to carry on and complete the liquidation of 
any bank of which he has taken possession for that purpose. 

Under section 742-4, the compensation of such employes must be fixed by 
the superintendent of banks subject to the approval of the common pleas court of 
the county wherein said bank was located, and paid from the assets of the 
liquidating bank. This latter provision being evidently intended as a proper check 
upon and guard against excessive expenditures from the assets of such bank. 

I am, therefore, of the opinion that the superintendent of banks, if in his 
judgment it becomes necessary in the proper liquidation of any bank, may employ 
expert accountants to audit and put in proper shape the affairs of such bank. 
Inasmuch as the compensation for such employes must be fixed by the super­
intendent of banks, subject to the approval of the common pleas court of the 
county in which the office of such banking company, society or association was 
located, it follows that a separate and distinct contract of employment should 
be made by the superintendent of banks with the expert accountants, for their 
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services in connection with each of the liquidating banks; and as the amount of 
compensation to be paid such accountants for their services rendered in respect 
to each bank, must be approved by the common pleas court of the county in 
which such bank is located, it necessarily follows that the approval of the common 
pleas court of the proper county should be first secured before the expert ac­
countants are employed to audit the affairs of any particular bank. 

From the language you have used in your request for an opinion, to wit: 
"The affairs of this departmcllt are in such chaotic condition that in the judgment 
of the superintendent of banks a firm of expert accountants should be employed 
to audit its affairs and assist in putting it in such shape that the affairs of these 
banks may be disposed of in an economical and expeditious manner." I take 
it that the chaotic condition has arisen in the administration of the affairs of the 
banks by the state rather than that the chaotic condition is due to the internal 
affairs of the respective banks. If this be true, while it would make no difference 
in the interpretation of the law as above set out, yet the fault being with the 
state's administration rather than with the respective banks, common justice would 
suggest that the state itself, being at fault, should bear this expense, or, at least, 
that the expense should come out of your department. 

I think, therefore, that before you take the matter up with the various common 
pleas courts you should present it to the legislative committee now making an 
investigation of the banking department. 

130. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

ELECTIOX OFFICERS-NO COMPEKSATIO~ FOR RETUR~S TO BOARD 
IN" SCHOOL ELECTIONS. 

No compensation is authorized by law to be paid· to election officers for making 
retums to the clerk of the board of educatiou in school elections. 

CoLUMBUS, 0Hro, :March 9, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretar)r of State, Columbus, Ohio. 
DEAR SIR :-I have yours of :\larch 1, 1915, in which you submit for opinion 

the following: 

"What compensation, if any, is payable to the judge for services for 
making returns to the clerk of the board of education in school elections?" 

Section 5120, General Code, provides as follows: 

"In school elections, the returns shall be made by the judges and clerks 
of each precinct to the clerk of the board of education of the district, not 
less than five days after the election. Such board shall canvass such re­
turns at a meeting to be held on the second :Monday after the election, 
and the result thereof shall be entered upon the records of the board." 

Section 5043, General Code, provides : 

"The judge of elections called by the deputy state supervisors to 
receive and deliver ballots, pqll books, tally sheets and other required papers, 



254 ANNUAL REPORT 

shall receive two dollars for such service, and, in addition thereto, mileage 
at the rate of five cents per mile to and from the county seat, if he lives 
one mile or more therefrom. 

"The judge of elections carrying the returns to the deputy state super­
visors, and the judge carrying the returns to the county or township clerk, 
or clerk or auditor of the municipality, shall receive like compensation. 

"In cities where registration is required, the chairman selected at the 
meeting for organization shall receive one dollar for calling for the sealed 
package of ballots." 

It is well settled that the compensation of public officers cannot be enlarged 
by implication beyond the terms or the statute. 

Debolt v. Trustees, 7 0. S., 237. 
Brundige v. Village, 62 0. S., 528. 
State ex rei. Prosecuting Attorney, 66 0. S., 113. 
Clerk v. Commissioners, 58 0. S., 107. 
Eshelby v. Board of Education, 66 0. S., 71. 

Since it will be readily observed that such duties as are imposed by the pro­
visions of section 5120 of the General Code, above quoted, do not come within the 
terms of section 5043, General Code, it therefore follows that in the absence of 
express statutory provisions therefor, no compensation may be paid to election 
officers for the performance of the duties thereby imposed. 

It may be difficult to suggest a satisfactory reason for the apparent dis­
crimination by the legislature between the duty of carrying the election returns 
to the clerk of the board of education in one case and to the clerk of the township, 
or clerk or auditor of a municipality in another, but the reason or lack of reason 
for such discrimination is immaterial. The legislative expression alone will 
control. 

Being unable to find any statutory authority therefor, in answer to your question 
I am of the opinion that no compensation may be paid to election officers for 
carrying the returns of school elections to the clerk of the board of education 
of the district. 

131. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

VILLAGE MAYOR-NO AUTHORITY TO APPOINT JUSTICE OF PEACE 
TO ACT AS MAYOR-DISTINCTION BETWEEN CITIES AND VIL­
LAGES: 

A village mayor has no authority to appoint 
him in criminal matters during his disability. 
"cities" as distinguished from villages. 

a justice of the peace to act for 
Section 4549, G. C., applies to 

CoLUMBUS, OHIO, March 9, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a letter from Mr. John F. Ballinger, ]., P., 

of Plain City, Ohio, asking for an opinion, and which letter is as follows: 
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"I had a conversation over the phone this afternoon regarding an 
appointment of the mayor this morning in appointing me substitute mayor 
to fill his office in _criminal proceedings and enforcing the village ordinances 
during his sickness and up to the time he would be able to resume his 
duties. Section 4549 designates the power of mayors. Section 4544 refers 
to appointment of police justices, which I think has no relation to section 
4549, but in this section they use the term cit}', but the Code definition 
says that the word city means either city or village. In the notations at 
the bottom of the section it refers you to village, and cites you to Volk 
v. vVesterville, and brings you under section 4544, which puts a person at 
sea. Take Arrest and Prosecution Law Procedure Evidence Forms by Jay 
Ford Lanning, A. :\1.. page 167. I take it for granted that the mayor 
has the authority to make the appointment and that same will hold good 
without said appointment being confirmed by the council. Kindly advise 
me as to the proper construction." 
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The inquiry is directed to the question of the authority of the mayor of the 
village to make the appointment under the provisions of section 4549, G. C., 
which, in part, is as follows: 

"* * * in cities having no police judge, in the absence or during the 
disability of the mayor, he may designate a justice of the peace to perform 
his duties in criminal matters, which justice shall, during the time, have 
the same power and authority as the mayor." 

The provision in section 4549 is specific in its reference to cities not only by 
the use of the word "cities" but is further qualified by the words "having no police 
judge." 

It is my opinion, therefore, that section 4549 of the General Code does not 
apply to villages, and the mayor has no authority to proceed under its provisions 
as indicated in the letter, but should resort to the provisions of section 4544 of the 
Gene~al Code under the title ''villages" and which is as foilows: 

"Upon the recommendation of the mayor, the council may, by an 
affirmative vote of two-thirds of all the members elected, appoint a justice 
of the peace, resident of the corporation, or if there be no such justice 
of the peace. another suitable person resident of the corporation or a justice 
of the peace for the township in which such corporation is situated, 
police justice, who shall, during the term of office of such mayor, unless re­
moved on suggestion of such mayor by a two-thirds vote of all the members 
of the council, have concurrent jurisdiction of all prosecutions for viola­
tions of ordinances of the corporation with full power to hear and 
determine them, and shall have the same powers, perform the same 
duties. and be subject to the same responsibilities in all such cases as are 
prescribed by law, to be performed by and are conferred upon the mayors 
of such corporations. Any person so appointed police justice, other than 
a justice of the peace, shall take an oath of office and give bond in such 
sum for the faithful performance of his duties as the council may require." 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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132. 

"BLUE SKY LA W"-CO~STRUCTIO~ OF THE WORD "DEALER" AS 
USED IN THE ACT. 

Under subdivision "f" of section 6373-2, G. C., a company exchanging any part 
of the issrte of stock for property not located in this state is a "dealer" and must 
secure a license· from the commissioner of the '' blrte sky law." 

CoLUMBUS, OHio, March 10, 1915. 

HoN. HARRY T. HALL, Srtperilltendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of March 2, 1915, requesting my opinion as 

follows: 

"In your opmton can the Chestatee Dredging Company properly make 
the statement authorized by section 2, subdivision F, of the Ohio blue 
sky law and thus be relieved of the requirements of the law as to the 
license, etc.? 

"Under the facts as stated in their letter of February 24, copy of 
which is herewith enclosed, the attorney general's department has already 
furnished this department with a written opinion holding that an author­
ized issue of the capital stock of a corporation cannot be divided for 
the purpose of meeting the requirements of section 2, subdivision F, of 
the law." 

Also, the enclosed copy of a letter to your department containing a state­
ment of the facts involved, which letter is as follows: 

"\Ve have your letter of February 23. in reply to ours of February 
18, and again write you relative to the Chestatee Dredging Company,. a 
corporation for profit organized for the purpose of dredging and mining 
for minerals, under the laws of the state of Ohio, with a common capital 
stock of $25,000.00. 

"It is the intention of this company to dispose of $16,500.00 of its 
capital stock directly to its stockholders by its own officers, without com­
mission or expense and for cash, under and by virtue of section 6373-2, 
subdivision F, of the General Code, and statement for that purpose is 
herewith furnished. 

"It is the further desire of this company to purchase from one of 
its stockholdes certain rights, privileges and leases for mineral properties, 
a dredgehoat and equipments, located in the state of Georgia. These 
properties have been exploited and tested by this stockholder at a large 
expenditure. and since same have been tested, and satisfactory results obtained, 
the company is now satisfied that said properties are well worth the sum 
of $8.500.00 and desire to purchase the same at that price. The stock­
holder holding and owning said properties is willing to accept $8,500.00 
in stock of this company in payment for said rights and privileges. or 
is willing to purchase $8,500.00 of the stock of the company and pay for 
the same, and to assign his rights in said properties to this company 
for the sum of $8,500.00. Under these circumstances is' it necessary that 
the company register and be licensed as a dealer by your department to 
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complete this arrangement? This is a very close corporation and all 
of the stockholders are fully acquainted with the facts and are satisfied 
with the arrangement, and while anxious to save the trouble and expense 
of registration and being licensed as a dealer if possible, yet they do 
not wish to violate the law in any way. \\' e enclose you form X o. 1 
signed· by the president and secretary of the company, statement covering 
the disposition of $16,500.00, and if under the circumstances heretofore 
reiterated, a statement covering the entire issue of $25,000.00 under form 
Xo. 1 would suffice, we will cheerfully furnish the same. If you will 
kindly advise us further as to what will be necessary to carry out this 
arrangement, we shall be obliged. Thanking you for your former prompt 
consideration of our inquiries, we are, * * *." 
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Section 6373-2 of the General Code (being section 2 of the Ohio blue sky law) 
is, in part, as follows: 

"* * * The term 'dealer,' as used in this act, shall be deemed to in­
clude any person or company (except national banks) disposing, or offering 
to dispose, of any such security, through agents or otherwise, and any 
company engaged in the marketing or flotation of its own securities 

·either directly or through agents or underwriters or any stock promotion 
scheme whatsoever, except : * * * 

"(£) The issuer, organized under the laws of this state, where the 
disposal, in good faith and not for the purpose of avoiding the provisions 
of this act, is made for the sole account of the issuer, without any 
commission and at a total expense of not more than two percentum of 
the proceeds realized therefrom plus five hundred dollars and where no part 
of the issue to be disposed of is issued, directly or indirectly, in pay­
ment for patents, sen·ices. good will, or for property not located in this 
state; provided that the president and secretary, or the incorporators if 
clone before organization, of the issuer shall, prior to such disposal, file 
with the 'commissioner' a written stat<"ment setting forth the existence of 
all such facts and that such issuer is formed for the purpose of doing 
business within this state. * * *" 

If I properly understand the situation presented in the above quoted letter 
to your department, certain incorporators propose to organize a corporation under 
the laws of Ohio, to be known as The Chestatee Dredging Company, and having 
a total capital stock of $25,000.00. It is ·the intention of the company so oragnized 
to sell $16,500.00 of this stock directly to its stockholders for cash through its 
own officers and without selling commission or expense, and to exchange the 
remaining $8,500.00 of its stock for certain rights, privileges, leases for mineral 
lands and other properties located in the state of Georgia. I have assumed 
that this company is not yet incorporated and organized, otherwise it would 
not now have the total amount of its capital stock for disposal. 

Under section 2 of the Ohio blue sky law, above quoted, a company engaged 
in the marketing or flotation of an issue. of its own securities, which issues 
any part of such securities "directly or i1zdirectly iu payment for * * * 
property uot located iu this state," is a "dealer" within the meaning of this statute, 
and must be licensed as such. The mere fact that the Chestatee Dredging Company's 
proposed total stock issue, to wit: $16,500.00 is to be sold in such manner and 
upon such terms as would relieve the company from the necessity of taking out 
a license if all of the said stock issue were to be sold in the same manner, 

9-A. G. 
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will not relieve the company from the necessity of securing a license if the remainder 
of such issue is exchanged, directly or i11directly, for property not located within 
this state. 

Whether or not any part of the company's stock is in a given instance 
issued directly or indirectly for property not located within the state is a question 
of fact to be determined as occasion may arise, and I do not believe it proper 
for me, as legal adviser to the various officers and departments of Ohio, to either 
approve or indicate a method of procedure whereby the provisions of any law 
of the state can safely be circumvented or evaded. 

I am, therefore, of the opinion that the Chestatee Dredging Company, in the 
event it issues, directly or i11directly, any portion of its capital stock mentioned 
in payment for any property not located in this state, is, by virtue of section 
2 of the Ohio blue sky law, a "dealer" and as such must be licensed. 

133. 

Respectfully, 
Enw ARD C. TuRNER, 

"Attorney General. 

STATE LIQUOR LICENSING BOARD- WITHOUT AUTHORITY TO 
MAKE REFUNDER OF APPLICANT'S FEES FOR TRANSFER OF 
LICENSES. 

The state liquor licensi11g board is without authority to make refunders of 
fees of $5.00 collected from applicallfs for tra1zsfers of "Iice11ses which have 
heretofore been paid into the state treasury. 

CoLUMBUS, OHIO, March 10, 1915. 

The State Liquor Licensi11g Board, Columbus, Ohio. 
GENTLEMEN :-I have yours of nlarch 3, 1915, in which you ask an opinion 

upon the question of whether or not your board may lawfully refund fees of 
$5.00 collected from applicants for transfers of licenses under section 1261-50, G. C. 
(103 0. L., 230), which have heretofore been collected and paid into the state 
treasury. These fees, as I understand, were voluntarily paid by numerous 
parties pursuant to an order or ruling of your board upon a mistaken interpreta­
tion of the section of the statute referred to above, and by your board paid 
into the state treasury. 

These payments are not subject to the same rule of law as other statutory 
demands or obligations voluntarily paid under mistake of law and are not 
recoverable. 

In McCarty v. City of Toledo, 11 C. C., 69, the court says: 

"We have held heretofore in this class of cases that where an assess­
ment has been voluntarily paid in full by a property owner, an action to 
recover back the money so paid cannot be maintained : and we think that 
this doctrine is in plain conformity with the rules of law; the voluntary 
payment of a tax, although it was wrongfully laid, no steps having been 
taken to enforce payments, and no fraud or imposition having been 
practiced, the parties are thereby precluded frorri recovering back the money 
so paid." 
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In Hieatt v. Simpson, 12 C. C. (N. S.) 271, the court says: 

"The payment of taxes under mistake of law with full knowledge 
of the facts, cannot, when made voluntarily, be recovered." 
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It will also be further observed that these payments come within the reason­
ing of an opinion previously rendered by this department to your board upon the 
question of your authority to make refunders of payments and deposits made in 
excess of the actual costs of records of proceedings before county boards and 
your authority in this instance would be subject to the same limiations and re­
strictions as set forth in that opinion. That is to say, these funds now being in 
the state treasury, are subject to the provisions of section 22 of article 2 of the 
constitution of the state of Ohio, and may not now be drawn from the treasury 
except in pursuance of a specific appropriation made by law, and such refunders 
as are here referred to, do not come within the provisions of the appropriations 
for the uses and purposes of the liquor licensing board ( 104 0. L., 64) as follows: 

"There is hereby appropriated for the salaries, uses and purposes of 
state liquor licensing board and the county liquor licensing boards the 
receipts and balances in the state liquor fund." 

For the reason above stated I am of the opinion that the fees above referred 
to which have heretofore been paid by you into the state treasury, may not now 
be refunded. 

134. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

CONSENT OF OHIO BOARD OF AD:\1INISTRATION NECESSARY FOR 
ERECTION OF ELECTRICAL TRANSMISSION LINE ACROSS LAND 
OF ATHENS STATE HOSPITAL. 

Und-er house bill No. 167 the consent of the Ohio board of administration 
is necessary for the location of an electrical transmission line across the land of 
Athens State Hospital. 

CoLUMBUS, Omo, March 11, 1915. 

The Ohio Board of Admilzistration, Columbus, Ohio. 
GENTLEMEX :-On :\1arch 2, 1915, you requested my opmwn as to the rights of 

the board of administration under house bill No. 167 enacted by the present session 
of the general assembly and the facts stated by the enclosed letter from the chief 
clerk of Athens State Hospital. 

House bill No. 167, which is an emergency act approved February 17, 1915, 
provides in part as follows: 

"Section 1. That the Hocking Power Company, its successors and 
assigns be given the right to enter in and upon such part or parts of said 
outlots No. 51 and 56 in said city of Athens and to construct, maintain and 
operate thereon an electrical transmission line consisting of poles, wires, 
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cross arms, insulators and other material and equipment, that is be used 
for transmission line only and locate the same as may be agreed upon by 
said state board of administration and said the Hocking Power Company. 

"Section 2. The state board of administration is also hereby em­
powered to convey such· right or rights to said the Hocking Power Com­
pany, its successors and assigns by deed or other proper instrument in 
writiqg, said conveyance to be made in the name of the state by said 
board; provided, however, that such instrument shall contain a condition 
that the state of Ohio shall not be liable to any person for any injury 
that may result from the construction; maintenance or operation of said 
transmission line across said premises." 

The chief clerk of the Athens State Hospital writes that before this bill was 
passed the Hocking Power Company, without leave or license, erected poles and 
on them strung wires across the farms of the Athens State Hospital at a point 
which, in the judgment of the hospital authorities, interfered considerably with 
the farming operations carried on by the hospital. 

In my opinion the Hocking Power Company is now occupying state lands 
. without any right whatever, and your board has the power, and it is its duty, to 
take such steps as may be necessary to have the poles and wires of the company 
removed from their present location unless that location be agreed upon between 
the board and the company as the best location in outlots Nos. 51 and 56 of 
such a transmission line as house bill 1\' o. 167 authorizes. 

The company is entitled to a right of way under the law passed by the 
present session of the legislature and to have such right-of-way located in 
lots Nos. 51 and 56; but it is the right and duty of the board of administration 
to fix the precise location, in outlots Nos. 51 and 56, of the right-of-way. This 
the board of administration should proceed to do, and having clone so should order 
the Hocking Power Company immediately to move its line of poles and wires to 
such location. 

135. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

REIMBURSEMENT OF LIVE STOCK OWNERS WHO HAVE SHIPPED 
ANIMALS FROM STATE WHICH ARE KILLED AT DESTINATION 
BECAUSE OF INFECTION OF HOOF AND MOUTH DISEASE. 

Owners of live stock shipped from Ohio to eastem markets and there killed, 
because of infection of hoof and mouth disease, may not be reimbursed for half 
the value thereof by the state of Ohio under sections 1115 and 1116, G. C., 103 
0. L., 312. 

CoLUMBUS, OHIO, March 11, 1915. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have yours of :\larch 5, 1915, in which you ask an opinion 

as follows: 

"In number of cases live stock has been shipped from Ohio to eastern 
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markets. Shippers complied with all requests such as disinfection of cars, 
inspection of stock and health certificates therefor. l.Jpon arrival at desina­
tion point, animals were infected with foot and mouth diseases and slaughter 
made necessary. 

"In such cases federal government pays one-half appraised value. 
Officials in charge in state where this slaughter occurs refuse to pay the 
other half, on the ground that shipment did not originate in their state 
and cattle were not owned by a citizen of that state. 

"Our department has been asked whether nnder such circumstances 
the Ohio shipper could be compensated the same as he would be if the 
animals were condemned and slaughtered before they got out of Ohio." 
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The statutes of this state which are pertinent to your inquiry, are as follows 
(103 0. L., 312) : 

Section 1114. If, in order to prevent the spread of any dangerously 
contagious and infectious disease among the live stock of the state, the 
agricultural commission deems it necessary to destroy animals affected 
with or which have been exposed to dangerously contagious or infectious 
disease, it shall determine what animals shall be killed and appraise 
or cause to be appraised by disinterested citizens as provided by law. 
After being appraised, the commission shall cause such animals to be killed 
and their carcasses disposed of in such manner as it directs, but no animal 
shall be killed under the provisions of this section until it has been examined 
by a competent veterinarian in the employ of the commission, and the dis­
ease with which it is affected or to which it has been exposed adjudged 
a dangerous and contagious malady. 

"Section 1115. If an animal is killed under the provisions herein 
relating to the agricultural commission, the compensation to be made for 
the slaughtered animal shall be computed on the basis of the actual 
value of such animal at the time of killing: for ·an animal that has been 
kept in the same building or enclosure. two-thirds of such value, and for 
any other animal, the full value of such animal without reference to the 
suspicion of contagion. Xo compensation, however, shall be made to a 
person who has brought animals into this state affected with such con­
tagious disease, or from a district in which such contagious disease 
existed, or who has wilfully concealed the existence of such disease among 
his stock or on his premises, or who hy wilful neglect or purposely has 
contributed to the spread of such contagion. In case of the destruction 
of a horse, mule. or ass affected with glanders or farcy, no compensation 
for it shall be made, if it was so diseased when it passed into possession 
of its owner. In appraising animals to be killed as hereinbefore provided, 
no allowance shall he made because such animals are thoroughbred or 
pedigreed stock. 

"Section 1116. \Vhen approved by the agricultural commission all 
claims of owners of animals killed under the provisions herein relating to 
the commission shall be paid from funds appropriated by the general 
assembly for that purpose." 

The primary purpose of the foregoing statutes is the prevention of the spread 
of dangerously contagious and infectious diseases among live stock of the state, 
as clearly stated in the first sentence of section 1114, G. C., above quoted, rather 
than the reimbursement of individuals for losses sustained by reason of such 
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disease. It will also be borne in mind that public funds may be expended only 
for public purposes as distinguished from the protection of private individuals 
from pecuniary loss and that in no case may public moneys be expended without 
an express authorization of statute. In other words, every expenditure of public 
funds must come clearly within the terms of a statutory authority. 

An examination of section 1114, G. C., will readily disclose express and 
positive requirements of certain conditions precedent to any authority for the 
destruction of animals. 

First, it must be deemed necessary by the agricultural commission of this 
state to prevent the spread of some dangerously contagious and infectious diseases 
among the live stock of this state. Second, such animals must be affected with 
or have been exposed to a dangerously contagious or infectious disease. Third, 
the animals to be killed must be determined by the agricultural commission of 
this state. Fourth, the animals killed must have first been appraised by the agri­
cultural commission of this state or caused by it to be appraised by disinterested . 
citizens as provided by law. Fiftlz, animals killed must have been first examined 
by a competent veterinarian in the employe of the agricultural commission of this 
~tate and the disease with which it is affected or to which it has been exposed 
by him adjudged to be a dangerous and contagious malady. 

Each and all of these several conditions are essential to the authority for the 
compensation of individuals for the slaughter of animals and none of them are 
met in your statement except that cattle belonging to citizens of this state were 
presumably adjudged by some one in another state to have been infected and 
consequently slaughtered. 

Aside from the exceptions in section 1115, G. C., which bar certain classes 
of persons "from compensation for animals, although within all the above pro­
visions which are not referred to in your statement, I am of the opinion, in answer 
to your inquiry, that the agricultural commission is wholly unauthorized to com­
pensate persons for animals slaughtered in another state, under the conditions 
and circumstances set forth in your statement. 

136. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ARMORY BOARD-UNAUTHORIZED TO COMPROMISE A SUBCON-. 
TRACTOR'S CLAUd AGAIXST PRI:\'CIPAL CONTRACTOR. 

The state armory board is wwutlzori:::ed to compromise a subcontractor's claim 
against the prillcipa/ collfractor of tlzc Bucyrus Armory ttllless through appropria­
tion made under tlze provisiolls of sectio11 29. article JI of tlze co11stitution. 

CoLuMnvs, 0Hro, ~larch 11, 1915. 

RoN. BYRON ;L. BABGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your favor of March 6th, 

which is as follows: 

"I herewith have the honor to transmit copy of proceedings of the 
state armory board relative to the claims of creditors of the contractor who 
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built the Bucyrus Armory. These claims are for material and labor 
furnished the armory and would have been liens had the armory 
been owned by any other person than the state. 

"An opinion is requested as indicated by the resolution of February 
27, 1915.". 
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\\'ith your letter you enclose extracts from the minutes of the meetings of 
the armory board held on August 16, 1913, September 20, 1913, and February 27, 
1915. The minutes of your meeting of February 27, 1915, are as follows: 

":-.IEETTXG OF FEBRUARY 27, 1915. 
''BUCYRUS AR:-.IORY CREDITORS: 

\VHER~:As, On August 16, 1913, and September 20, 1913, the board at­
tempted to make a partial payment to- the Bucyrus Armory creditors in 
the nature of a compromise of their claims, and under an assignment of 
the contractors' claims, and, 

"\VHEREAS, In attempting to make said compromise, the board tried 
to adjust subcontractor's attempted liens which had been filed with clue 
notice to the board and settle its right to counterclaims against said Bope, 
and, 

"vVHEREAS, At the time of attempting to make said compromise for 
$550.00 there was and still is due to the material men and laborers on the 
Bucyrus Armory under their subcontract with Contractor Bope, the sum 
of $2,146.11, and said creditors are all represented by Col. Vollrath to 
whom Bope's said claim was assigned, and 

"WHEREAS, Xo compromise with or payment of said armory creditors' 
claims has been carried out or made, and the said contractor has gone 
through bankruptcy since said attempt to compromise said claims, against 
the state being paid in the aggregate sum of $2,146.11; and said claims are 

. moral but not legal obligations of the state, and ought to be paid or ad­
justed and the said creditors have agreed to accept, through Attorney Col. 
Edward Vollrath, the sum of said $550.00 in full satisfaction of their said 
claims to said aggregate sum of $2.146.11, and said five hundred and fifty 
dollars represents the unexpended balance of the allowance legally made 
for the construction of said Bucyrus Armory; it is therefore unanimously, 

"l?esolved, That a copy of this preamble and resolution and of the 
minutes of the board meetings of August 16, and September 20, 1913, relative 
to Bucyrus Armory be, together, referred to the attorney general of Ohio with 
request for authority to pay said sum of ~550.00 to said Edward Vollrath, 
attorney. provided same is accepted in full compromise and satisfaction of the 
said claims of said armory creditors. 

"I hereby certify that the foregoing is a correct copy of a part of 
the minutes of the state armory board meeting of February 27, 1915. 

"B. L. BARGAR, Secretary." 

You ask to he advised as to whether or not the armory board is authorized 
to use the $550.00, which is the unexpended balance of the allowance legally made 
for the construction of the Bucyrus 1\rmory. for the purpose of effecting com­
promise settlements with certain material men and laborers who were subcon­
tractors under Contractor Bope. who had charge of the construction of the armory. 

From the papers submitted it appears that :-.1 r. Bope made an assignment of 
certain claims for expense which he had to Colonel. Edward Vollrath, who at 
this time is acting for all of the creditors. and who has a!l"reed to the proposed 
compromise settlement, 
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Your attention is invited to the provisions of section 29 of article II ·of the 
constitution of the state of Ohio, which is as follows: 

"Xo extra compensation shall be made to any officer, public agent, 
or contractor, after the service shall have been rendered, or the contract 
entered into; nor shall any money be paid,. on any claim, the subject­
matter of which shall not have been provideq for by pre-existing law, 
unless such compensation, or claim, be allowed by two-thirds of the 
members elected to each branch of the general assembly." 

In view of the fact that the claim which is being asserted by the subcontractors 
is not in any sense a legal claim against the state of Ohio, and in fact it is 
stated in the minutes of your meeting of February 27, 1915, that: 

"said claims are moral but not legal obligations of the state," 

it is my opinion that there is no authority for the payment of the claims except 
by virtue of a special appropriation of the general assembly, the authority for which 
appropriation, if it be deemed expedient hy the general assembly, being found in 
section 29 of article II of the constitution, qtioted above; and the armory board 
is therefore precluded from effecting the compromise settlement 111 accordance 
with the provisions of the resolution adopted at the meeting of February 27, 1915. 

137. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

LORAIN CRIMI;\'AL COURT IS A POLICE COURT. 

The Lorain crimi11al court is esselllially a police court within the meaning of 
the statutes, follo7.uing case of State e.r rei. !If cCariJ• v. Oberli11, auditor of Stark 
coullty court of af>f>ea/s. 

CoLU~fBUS, OHIO, ~!:arch 11, 1915. 

Bureau of Inspection a11d Supervision of Public Offices. Columbus, Ohio. 
GENTLEMEN :-Under date of January 19th, you submit for my opinion several 

questions relative to the disposition of moneys collected by way of fines by the 
·judge of the Lorain criminal court. Your letter is as follows: 

"1. Should fines collected in prosecutions under state laws in ordinary 
criminal cases (misdemeanors) be paid to Lorain county, and if so, how 
often are such deposits required by law to be made? 

"2. Tf fines are collected in said court for violation of the local 
option laws, are they payable to the city or to the county? 

"3. Tf fines are collected for violation of the fish and game laws, 
what disposition ~hould he made of same? Likewise, as to violation of the 
state pharmacy laws?" 

You have advised me verbally that if it should be determined by this depart­
ment that the Lorain ~riminal court is m contemplation of law a police court jt 
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would not be necessary for me to consider the questions which you have pro­
pounded, but that if it should be determined that the Lorain criminal court is 
not in contemplation of law a police court, you would like answered the various 
questions submitted. 

You have further informed me that the reason you have requested the opmton 
is because my predecessor, Honorable Timothy S. Hogan, on Xovember 24, 1913, 
rendered an opinion to your llepartment wherein he held that the criminal court 
established in the city of Lorain, Lorain county, Ohio, ( 101 0. L., 385) was not 
a police court. 

The reason given by :\Ir. Hogan in said opinion for so holding was that the 
criminal court so established in the city of Lorain had at that time jurisdiction 
solely within the limits of said city, whereas a police court under section 4577 had 
jurisdiction not only within the limits of the city, but within four miles thereof. 
In 103 0. L., 397, section 1 of the act establishing the Lorain criminal court was 
amended so that its jurisdiction was extended to "any misdemeanor committed 
within the limits of Lorain county." In 99 0. L., 607, the Canton criminal court 
was established, which court had jurisdiction solely within the limits of the city 
of Canton (See section 14696, G. C.) and such jurisdiction has not been subse­
quently enlarged. Subsequent to the rendition of the opinion relative to the Lorain 
criminal court by my predecessor, hereinbefore referred to, the court of appeals 
of Stark county in the case of State ex rei :\lcCarty et al., as trustees of the 
Stark County Law Library Association v. Oberlin as Auditor of Stark County, 
held that: 

"the jurisdiction of the criminal court of the city of Canton, Ohio, as 
defined by the statutes creating it, makes the court essentially a police 
court within the meaning of the statutes; that all fines and penalties 
assessed in said court in prosecutions in the name of the state of Ohio, 
should be paid to the trustees of the law library association, as required 
by section 3056, G. C." 

There is, however, a clear distinction now existing 111 the statutes between the 
Lorain criminal court and the Canton criminal court in this, to wit: The jurisdic­
tion of the Lorain criminal court is co-extensive with the county, whereas the 
jurisdiction of the Canton ·criminal court is co-extensive with the city only. The 
jurisdiction of the Canton criminal court is less than the jurisdiction of the police 
court, under section 4577, G. C. 

The court of appeals of Stark county did not comment upon the fact that the 
jurisdiction of the Canton criminal court territorially was less extensive than the 
jurisdiction of a police court so far as the opinion of said court shows, but it 
determined that since the jurisdiction of said court was essentially that of the 
police court they would so consider it for the purpose of determining the dis­
position of the fines. 

It is to be noted that both the Canton criminal court and the Lorain criminal 
court have jurisdiction of offenses under onli11ances of their respective cities 
and the jurisdiction of a court over offenses committed under the penal ordinances 
of a city is essentially the jurisdiction of a police court. 

Since the court of appeals of Stark county has determined that the Canton 
criminal court is essentially a police court, although its jurisdiction is over less 
territory than that of a police court, I believe that the opinion in said case is 
applicable to the question at hand, although the jurisdiction of the Lorain criminal 
court is more extensive than that of a police court. There is nothing in the 
statutes creating said court that undertakes in any way to provide for the dis­
position of the fines assessed and collected in said court, and although the con-
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stitution of Ohio authorizes the legislature to establish special courts under the 
provision that it may establish such courts as it may deem necessary, nevertheless 
since there is a further proyision in the constitution that all laws of a general 
nature shall have uniform operation, I do not believe that it was within the province 
of the legislature to undertake to make a special disposition of fines assessed in 
such cases as we have under consideration, but that the same must be dealt with 
by general law. Since the court of appeals, which is now in most cases the 
court of last resort, has determined that the Canton criminal court is, so far as the 
disposition of fines is concerned, to be considered ·as a police court, and since I 
am of the opinion that said opinion of said court of appeals is applicable to the 
Lorain criminal court, I have reached the conclusion that so far as the fines 
assessed and collected by the Lorain criminal court are concerned, they are to be 
disposed of in the same manner as if assessed by a police court. 

138. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

EXPENSES ONLY OF THE CHAIRMAN OF SENATE AND HOUSE 
FINANCE COMMITTEES AS ME~1BERS OF EMERGENCY BOARD 
CAN BE PAID-NO AUTHORITY TO EMPLOY CLERK FOR SUCH 
BOARD. 

The o11ly expenses allowed to be paid from appropriation for expenses of 
legislative committees for services on emergency board are expenses of the chair­
man of the senate and house committees, respecthJei:y, while engaged in their duties 
as such members. 

CoLuMBUS, 0Hro, March 13, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR StR :-I am in receipt of your letter of February 24, 1915, wherein you 

state: 

"For a number of years the custom has been for the chairman of the 
house finance committee to employ a clerk to keep the minutes and 
records of the emergency board, and said clerk has been paid for such 
service upon a voucher approved by the chairman of the house finance 
committee from the fund for expenses of legislative committees. 

"Will you kindly give me your opinion as to whether the chairman 
of the house finance committee has authority to employ a clerk and pay 
for the services upon vouchers approved by himself, payable from the 
appropriation for expenses of legislative committees? 

"I call your attention to section 2312, which provides: 
" 'There shall be an emergency board to consist of the governor, auditor 

of state, attorney general, chairman of the senate finance committee, and 
chairman of the house finance committee. The governor shall be president 
and the chairman of the house finance committee shall be secretary of the 
board. The secretary shall keep a complete record of all its proceedings. 
The necessary expenses of the chairman of the senate and house finance 
~ommittees, while engaged in their duties as such members, shall be paid 
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from the fund for expenses of legislath·e committees, upon itemized 
vouchers approved by themselves, and the auditor of state is hereby 
authorized to draw his warrants upon the treasurer of state therefor.'" 
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Section 2312 as set out in your letter is found in 103 Ohio Laws, 445, and is 
the only law that I have been able to discover which would bear in any way upon 
the subject. The only expenses which are allowed to be paid from the fund for 
expenses of legislative ·committees for services on the emergncy board are the 
expenses of the chairman of the senate and house finance committees while engaged 
in their duties "as such members." 

There does not seem to be any provision of law for the payment of the expenses 
of the chairman of the house finance committee when acting as secretary. In view 
of such fact I am of the opinion that there is no authority in law for the chairman 
of the house finance committee to employ a clerk to keep the minutes and records 
of the emergency board, the services of the same to be paid for upon voucher 
approved by the chairman of the house finance committee from the fund for 
expenses of legislative committees. 

139. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

PRESIDENT OF BOARD OF EDUCATIOX-INTERESTS IN COMPANY 
WHICH SELLS MATERIAL TO THE BOARD PROHIBITED UNDER 
SECTION 4757, G. C.-XOT CRI:\11-:--JALLY LIABLE. 

The president of a board of educatio11 who is also a director and stockholder 
of material company, which material company sells its material to the principal 
contractor dealing with said board of education, has such an interest in said 
contract as is prohibited by section 4757, G. C. No criminal penalty is attached 
to the violation of section 4857, G. C., but this section does affect the validity of 
contracts. 

CoLUMBUS, 0Hro, March 13, 1915. 

HoN. ARCHER L. PHELPS, Prosecuting Attorney, Trumbull County, Warren, Ohio. 
DEAR SIR :-Under date of March 3, 1915, you request my opinion, as follow.s: 

"The board of education of Warren City School District has issued 
bonds in the sum of forty thousand dollars ($40,000) for the purpose of 
erecting four brick school houses in the city of \Varren. 

"After advertisement aJ;cording to law, the contract for the labor and 
material for the buildings has been duly let. The contractor after having 
had submitted to him the bids of several brick companies for the furnish­
ing of brick for the construction of these buildings, among them The 
Standard Brick Company, of Cleveland, Ohio, desires to award his con­
tract for brick to said The Standard Brick Company, its price and quality 
of brick being more advantageous than the other bids. 

"It now transpires that the president of the board of education of 
Warren City School District is also a stockholder and director in The 
Standard Brick Company. The question has been submitted to me as to 
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whether or not the president of the board of education, as a stockholder 
and director in The Standard Brick Company would vio.Iate any criminal 
law of the state, should The Standard Brick Company furnish to the con­
tractor for these four school buildings any part of the brick necessary in 
their construction. 

"Section 12910 provides as follows: (Officer or agent interested in con­
tracts) ·whoever, holding an office of trust or profit by election or appoint­
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board 
of education or a public institution with which he is connected, shall be 
imprisoned in the penitentiary not less than one year and not more than 
ten years. 

"In my opinion the foregoing is the only one that would apply to a 
situation of this kind, and if this transaction comes with the provisions 
of the above section, it wou)d be by virtue of the language '* * * is 
interested in a contract for the purchase of property * * *.' Is the 
letting of a contract by a board of education for the building of four 
school houses a contract for the purchase of property within the meaning 
of this section? 

"J nasmuch as this matter will likely be gone over by the state examiners 
later on, and inasmuch as the president of the board of education is de­
sirous of keeping within the law, I will very greatly appreciate your opinion 
as to whether or not the president of the board of education would violate 
any law, or become in any way liable, should The Standard Brick Company 
sell brick to the contractor for these school buildings." 

I call your attention to section 4757, General Code, governing boards of 
education, which provides, among other things, that: 

"No member of the board shall have directly or indirectly any p.ecuniary 
interest in any contract of the board." 

I am of the opinion, therefore, that if the bid of The Standard Brick Company 
should be accepted, the president of the board of education, as a director and 
stockholder of said brick company, would have such an interest in the contract 
of the board of education as is prohibited by the above provisions of section 4757 
of the General Code. Xo criminal penalty is attached to the violation of section 
4757. This section does, however, affect the validity of contracts. 

In a letter under date of March 11th, Hon. Charles Fillius, president of the 
board of education, informs me that he is powerless to prevent the proposed 
action of the company in which he is a stockholder and director and that the 
company proposes to go ahead and sell the brick, having consulted attorneys who 
advised them that the company could collect from the contractor. As to the con­
tract between the brick company and the contractor, that is a private matter 
and I shall not attempt to pass upon that. 

The contract between the board of education and the principal contractor is a 
public matter and if the principal contractor, by some action of his own and with 
his eyes open, places himself to have performance or payment questioned, he 
assumes any risk that such action may involve. 

Answering your question as to the application of section 12910, General Code: 
I am of the opinion that under the statement of facts you have submitted and 
assuming that the board of education has awarded the principal contract and has 
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no control over the contractor as to where or of whom he shall or may buy the 
bricks, the president of the board of education would not be subject to prosecution 
under such section. 

140. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

A~ APPROVED BAXK :.IAY SUBl\UT TWO SEPARATE AND DISTINCT 
BIDS FOR STATE FUXDS WITH DIFFERENT RATES OF INTEREST 
AND FOR DIFFERENT AMOUNTS. 

Under the state depository act, sections 328, et seq., an approved bank may 
submit two separate and unconditioual bids for state funds, one of which offers 
a certain rate of interest for a given amount of deposit, and the other a lower 
rate of interest for another amount of deposit. 

CoLUMBUS, Omo, March 13, 1915. 

HoN .. R. vV. ARCHER, Treasurer of State, columbus, Ohio .. 
DEAR SIR :-I have your letter of March 12, 1915, requesting my opinion as 

follows: j 

"The following question has been submitted to me: 
" '\,Yill a bank be permitted to bid on state funds at different rates for 

different amounts? 
"'For illustration: Can a bank bid on, say $50,000.00 at a rate of 

3.85 per cent. and $50,000.00 at 3.50 per cent., and if their capital stock 
is $100,000.00, would they be allowed the full $100,000.00 at the different 
rates, or will only one bid be recognized and that the largest?' 

"As bids· will be opened on Monday, March 15, at 1 p. m., your im­
mediate reply is requested so I can advise the bankers presenting this 
question." 

The public depository act relative to state funds is found in sections 321, et seq., 
of the General Code. Sections 328, 329, 330-1, 330-2 and 330-4 of the General 
Code, provide as follows : · 

"Section 328. All awards for the deposit of state funds shall be made 
upon competitive bidding; bids shall be received by the treasurer of state 
every two years, beginning between one o'clock p. m., on the first Monday 
in March and closing at one p. m. on the third Monday in March, 1911, and 
every two years thereafter. 

"Section 329. Each bid shall state whether it is for an active or inactive 
deposit, amount bid for and rate of interest, and must be accompanied 

· by an application and shall be sealed and plainly marked on the outside 
'bid for deposit.' Beginning at one o'clock p. m., on the third Monday in 
March of each bidding period the bids shall be opened by the treasurer of 
state at his office in. the presence of the public; all bids shall be preserved 
and be open to public inspection at all times. 

·'Section 330-1. No bank or trust company shall have on deposit at any 
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one time more than its paid in capital stock and in no event more than 
three hundred thousand dollars ($300,000.00) as an inactive deposit. 

"Section 330-2. The treasurer of state may withdraw any or all 
of the state funds on deposit for the purpose of paying the appropriations 
and the obligations of the state; when qecessary to withdraw funds from 
the inactive depositories it shall be withdrawn from the banks and trust 
companies paying the lowest rates of interest and in proportional amounts 
as near as practicable. 

"Section 330-4. Said banks and trust companies shall also file with the 
treasurer of state demand certificates of deposit in an amount equal to 
the total amount of the deposit and specify rate of interest to be paid. 
Said certificates shall be signed by the cashier or a duly authorized officer 
of said bank or trust company." 

I assume that the bank presenting the form of bid described in your letter 
has been regularly approved and qualified as a state depository. 

There seems to be no provisions of the state depository act which denies to a 
bank the right to submit two separate and distinct bids, or prevents the treasurer 
of state from accepting the same, provided they are separable and unconditional. 
Section 329 of the General Code provides that "each bid shall state whether it 
is for an active or inactive deposit, amount bid for and rate of interest." It 
may easily occur that a bank be willing to pay a higher rate of interest for a 
deposit of funds up to a certain amount than for funds in excess of that amount. 
The two bids must be unconditional, and should be considered as separate and 
distinct bids, in awarding funds under section 330, and also in withdrawing funds 
under section 330-2. For example: if the interest rate bid by any other approved 
bank is between the high and low bid of the bank submitting two bids, the bid 
of such other bank should be accepted before the low bid of the bank of two 
bids. Also, in withdrawing funds under section 330-2, the funds awarded a 
two-bid bank upon its lower bid should be withdrawn before funds are withdrawn 
from a bank whose interest bid is higher than the lower rate offered by such bank 
submitting two bids. 

As there is nothing in the depository act which prevents certain banks from 
being depositories of both active and inactive funds, it follO\~s, that if an approved 
bank, which has been designated by the treasurer of state as an active depository, 
desires to bid for both active and inactive funds, it must of necessity submit two 
bids, which in all probability will offer a different rate of interest for the two 
kinds of funds. 

I am, therefore, of the opinion that a bank, which has been approved as a 
public depository of state funds, may submit two separate bids, one of which 
offers a certain rate of interest for a given amount of deposit and the other a 
lower rate of interest for another amount of deposit. Each bid, however, should 
be separate, unconditional, and complete in itself, and the statutory limitation 
as to the amount of deposits which the bank may be awarded should be taken into 
,::onsideration !n ~wfirding funds, preference being given to the bid offering the 
hi!ther r~te, 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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141. 

PURCHASE OF BITU:\IIXOUS COAL FOR STATE I:t\STITUTIONS FROM 
OHIO :\IIXES UXDER AUTHORITY OF HOUSE BILL NO. 350 IS 
COXSTITUTIONAL. 

House bill No. 350 relating to the purchase of bituminous coal for state 
institutions is not unconstitutional. 

CoLUMBUS, OHIO, March 15, 1915. 

HuN. EDWARD F. BoHM, Secretary Committee 011 State and Economic Betterment, 
House of Representatives, Columbus, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your valued favor of March 

12, 1915, which is as follows: 

"I take the liberty of enclosing copy of hotise bill No. 350, Mr. 
Whitacre, referred to the committee on state and economic betterment. 
At the committee meeting of l\Iarch 10, 1915, the question of violation of 
the provisions of federal and state constitutions was raised and it was 
decided by unanimous vote that the attorney general be requested at his 
earliest convenience to render an opinion on these phases to the committee. 

"Thanking you in advance for the courtesy, I remain, etc." 

With your letter yo.u enclose copy of house bill No. 350 introduced in the 81st 
general assembly by Mr. Whitacre, which bill is as follows: 

"A BILL 

"Relating to the purchase of bituminous coal for the state institutions. 

"Be it e11acted by the general assemblj• af the state of Ohio: 
"Section 1. The Ohio board of administration and other purchasing 

agents of the state of Ohio, in making purchases of bituminous coal for 
the use of public institutions committed to their care, including those 
institutions enumerated in section 1835 of the General Code, shall confine 
such purchases, wherever possible, to coal produced from mines operated in 
the state of Ohio; and contracts in such cases shall be awarded to the 
lowest responsible bidder proposing to furni~h such coal." 

I have examined the various provisions of the United States and the Ohio 
constitutions and it is my opinion that house bill No. 350, if enacted into law, will 
not contravene any of the provisions of the United States constitution nor the 
constitution of the state of Ohio. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 
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142. 

SUPERINTENDENT OF BANKS MAY WITHHOLD CERTIFICATE EN­
TITLING BANK TO COM~fENCE BUSINESS. 

The superinte11dent of banks, in the exercise of the discretion conferred upon 
him by section 9721, G. C., may withhold a certificate entitling a bank to commence 
business. 

CoLUMBUS, Omo, March 15, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks," Columbus, Ohio. 
DEAR .SIR :-I have your letter of March 3, 1915, in which you request my 

opinion as follows: 

"Would you advise us if under section 9721, the superintendent of 
banks can withhold a certificate entitling a bank to do business. 

"The Ohio Bankers' Association are very much interested in this 
matter, and if in your opinion the superintendent cannot withhold a cer­
tifi~ate, they wish to offer some amendment to the present law that will 
permit him to do so." 

Section 9720 of the General Code, provides the method of procedure to be 
followed by a corporation organized under the laws of Ohio as a commercial 
bank, savings bank, safe deposit company, trust company or for two or more 
or all of such classes of business in order to secure a certificate from the super­
intendent of banks authorizing it to commence business, and is as follows: 

"Section 9720. When a certificate is transmitted to the superintendent 
of banks, signed by the president, secretary or treasurer of such corpora­
tion, notifying him that the entire capital stock of such corporation is 
subscribed, that fifty per cent. thereof has been duly paid in, and that such 
corporation has complied with all the provisions of law required to be done 
before it can be authorized to commence business, the superintendent of 
banks shall examine into its affairs, ascertain especially the amount of 
money paid in on account of its capital, the name and place of residence 
of each director, the amount of capital stock of which each is the owner 
in good faith, and whether such corporation has complied with all the 
provisions of law required to entitle it to engage in business." 

Section 9721 of the General Code is relative to the duties and authority 
of the superintendent of banks in issuing such certificate, and is as follows: 

"Section 9721. If upon such examination of the facts referred to in 
section 9720, and of any other facts which may come to the knowledge 
of the superintendent of banks, whether by means of a special commis­
sion appointed by him for the purpose of inquiring into the condition of 
such corporation or otherwise, the superintendent of banks finds that 
such corporation is lawfully entitled to commence business, he shall give 
it a certificate under his hand and official seal that it has complied with all 
of the provisions required by law,· and is authorized to commence busi­
ness. But the superintendent may withhold such certificate when he has 
reason to believe that the stockholders have formed such corporation for 
any ·other purpose than the legitimate business herein contemplated, or 
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that the character and general fitness of the persons named as stock­
holders in the certificate are not such as to command the confidence of 
the community in which such bank is proposed to be located, or that the 
public convenience and advantage will not be promoted by its establish­
ment. If the superintendent of banks withholds a certificate for any of 
the reasons named in this section an appeal may be made to a board 
composed of the governor, attorney general and superintendent of banks 
whose decision shall be final." 
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After a showing has been made to the superintendent of banks in the first 
instance that all the statutory requirements reiative to the incorporation, organiza­
tion, subscription to and payment for stock have been complied with by a banking 
company, the superintendent of banks may nevertheless in his discretion, by virtue 
of the second sentence of section 9i21, above quoted, refuse a certificate to such 
banking company when he has reason to believe: first, "that the stockholders 
have formed such corporation for any other purpose than the legitimate business 
herein contemplated" or, second, "that the character and general fitness of the 
persons named as stockholders in the certificate are not such as to command the 
confidence of the community in which such bank is proposed to be located." or, 
third, "that the public convenience and advantage will not be promoted by its 
establishment." 

The provisions of section 9721, G. C., referred to in your inquiry, and above 
considered, apply only to any company incorporated under Ohio Jaw 

"to establish a commercial bank, a savings bank, a safe deposit company, 
a trust company, or to establish as a company having departments for 
two or more, or all of such classes of business (G. C. 9702) ." 

Section 744-3 of the General Code; conferring like discretion and power 
upon the superintendent of banks, relative to licensing any "corporation not 
organized under the Jaws of this state, or of the United States, or person, partner­
ship or association," is as follows: 

"If upon examination of the facts which may come to the knowledge 
of the superintendent of banks, whether by means of a special commission 
appointed by him for the purpose of inquiring into the conditions of 
such applicants or otherwise, the superintendent of banks finds that such 
person or firm is lawfully entitled to commence business, he shall. give a 
certificate under his hand and official seal that they or he have complied 
with the law, and are authorized to com111ence business. But the super­
intendent of banks may withhold such certificate when he has reason 
to believe that such person or firm has been formed for any other purpose 
than the legitimate business herein contemplated, or that the character 
and general fitness of the person or firm named in the application are not 
such as to command the confidence of the community in which such 
bank is proposed to be located, or that the public convenience and ad­
vantage will not be promoted by its establishment. If the superintendent 
of banks withholds a certificate for any of the reasons named in this 
section, an appeal may be made to a board composed of the governor, 
attorney general and superintendent of banks, whose decision shall be. 
final.;' 

The discretion conferred by the provtstons of sections 9721 and 744-3, above 
quoted, is very broad, and I am of the opinion that the superintendent of banks, 
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in the exercise of the discretion reposed in him by the language therein, may 
withhold a certificate entitling any bank, whether a person, association or cor­
poration, to do business. An abuse of discretion on the part of the super­
intendent of banks is guarded against by the provisions of the last sentences of 
sections 9721 and 744-3, respectively, wherein the right is given an applicant, 
which is refused a certificate, to appeal to a board composed of the governor, the 
attorney general and the superintendent of banks, whose decision shall be final. 

In giving my opinion on the question submitted, I have not assumed 
to pass upon the constitutional power of the general assembly to confer upon the 
superintendent of banks the discretionary authority of withholding from a bank 
(especially a bank to be operated by an individual or partnership) a license to 
commence business upon the ground that "the public convenience and advantage 
will not be promoted by its establishment." If this constitutional power is con­
ceded, this statute has taken a long step toward making the business of banking 
a monopolistic privilege or franchise. The legislative intent and policy is plain, 
however, and I believe the question of the constitutionality of the statute should 
be left to the determination of the courts. 

143. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SCHOOL LANDS, IN SECTION 16 OF ORIGINALLY SURVEYED TOWN­
SHIP, NOT AUTHORIZED TO PAY SHARE OF COST OF ESTABLISH­
ING COUNTY DITCH-SCHOOL LANDS NOT HELD IN PERMANENT 
LEASE SUBJECT TO REVALUATION MAY BE ASSESSED FOR ES­
TABLISHING COUNTY DITCH THROUGH LANDS. 

Township trustees are not authorized under section 3197, G. C., to pay a 
proportionate share of the cost of establishiug a county ditch through, and which 
is of benefit to, school lands in section 16 of the originally surveyed township. 

Lands in school section 16 which have been sold or are held under a permanent 
lease subject to revaluation as unimproved land every thirty-three years, may be 
assessed, under the rule of benefits, to pay a Proportionate part of the cost and 
expense of establishing a county ditch through said lands. 

CoLUMBus, Omo, March 17, 1915. 

HoN. FRANK L. JoHNSON, Prosecuting Attorney, Xenia, Ohio. 
DEAR SIR :-In your letter of February 10, 1915, you state that certain school 

lands in section 16 of the original surveyed township, among other lands, wiii be 
drained and benefited by a contemplated county ditch, which the county com­
missioners of Green county propose to establish and construct in Beaver Creek 
township in said county, and that such school land will be benefited as much, as 
and more than, any other land along said ditch. Y ott call my attention to section 
3197 of the General Code, and ask whether or not the township trustees of Beaver 
Creek township can pay the proportionate share of the cost ·of said improvement. 

Under date of February 25, 1915, in reply to my request for further in­
formation, you state that said school section 16 originally contained 643 acres, 
all of which has been sold, with the exception of 153 acres comprising the north­
west quarter of said school section; that the 153 acres were, on September 14, 1822, 
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leased to John Kimerick for 99 years renewable forever; the leased land being 
subject to revaluation every 33 years; that appraisements were made in 1855 
and 1888; and a third reappraisement will be made in 1921; that ]. J. Johannes is 
the present owner of the lease, having held the same for about forty years, 
and that the present annual rental is $246.00. 

Under date of ::\larch 8th, you enclose me a copy of the 99 year lease of said 
153 acres to John Ximerick, and state that the 1822 appraisement was $404.00, 
the 1855 appraisement was $4,465.00, and the 1888 appraisement was $4,100.00. 
The lease recites that it was given under authority of an act of the Ohio legislature 
passed January 27, 1817, and recites in part: 

"* * * we, the trustees as aforesaid have proceeded to survey and 
lay off said section 16 * * *. and grant permanent leases thereon for 
the term of 99 years, renewable forever, subject to a revaluation of the 
soil, or as unimproved land of the same quality and having the same natural 
advantages, every 33 years, have granted, leased, and let to farm * * *." 

Section 3197 of the General Code to which you call my attention is as follows: 

"The trustees may provide for improvements on the school lands in 
the lease or leases by which they are rented, or they may make up such 
improvements directly. Where such improvements are made directly by 
the trustees, when in their judgment they are necessary, and the estimate 
or probable cost thereof exceeds one hundred dollars, they shall advertise 
for bids for the period of at least twenty days, by posting notices in 
four of the most public places in the township, and the contract for 
making such improvement shall be awarded to, and made with the person 
or persons who offer to make such improvement at the lowest price. 
But a good and sufficient bond shall be executed and delivered to the 
trustees, as such trustees, conditioned for the honest and faithful per­
formance of such improvement." 

This section authorizes the trustees to either provide for improvements upon 
school lands in leases by which they are rented, or that they shall make such 
improvements directly. The section was enacted long after the execution of 
the lease for the 153 acres of school lands under consideration. Its apparent 
intent was to confer certain discretionary authority upon the township trustees 
in event that they thereafter executed a lease of school land, and it apparently 
applies only to such limited term leases as are provided for in the preceding section 
of the General Code (section 3196). 

Whether or not said section 3197, G. C., confers any authority upon the 
township trustees relative to land held under permanent lease, it is unnecessary 
here to decide. It certainly gives them no authority-either specifically or im­
pliedly, to pay or donate to the county commissioners the proportionate part of 
the cost of any improvement upon or through the school land in question, even 
though in the opinion of the trustees such improvement may be necessary or 
of material benefit to the land. 

In no statute are the trustees authorized to contribute toward the cost of 
a county ditch established and constructed through school lands ; neither can 
such school lands be assessed in the name of the township trustees. (Poock, 
Treas., et al., v. Ely, 4 C. C. 41.) 

Answering the specific question asKed by you, therefore, I am of the opinion 
that the township trustees cannot pay a proportionate part of the cost of the 
county ditch referred to, and since <J.II of section 16 which composed the school 
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lands of said township have either been sold or permanently leased, the board of 
education of the district interested cannot under the provisions of section 6510 
of the General Code pay any assessment which might be levied upon the land 
by the county commissioners. 

Going beyond the specific question asked by you, I have considered the ques­
tion of whether the cost of said county ditch may be assessed by the county com­
missioners directly upon school lands composing said section 16 and such assess­
ments collected from the owners and the lessees thereof. As to the portion of 
school section 16 which has been sold under authority of law, there can be no 
doubt of question, and I am of the opinion that the same can be assessed and 
such assessments collected from the present owner under the same authority and 
to the same extent as upon other lands. These school lands were conveyed by 
the state in fee simple and the title thereof is of the same character as the title 
to lands generally. 

Your letter, and the copy of the lease referred to, discloses that the 153 acre 
tract (being all of said school section 16 which has not heretofore been sold) 
is held under a 99 year lease, renewable forever, with an annuaJ rental of 6 
per cent. upon the land valuation, the lease containing a provision for a revalua­
tion every 33 years. This valuation provision is peculiar and significant in that 
only the soil is to be revalued, viz. : 

"* * * subject to a revaluation of the soil or as unimproved land 
of the same quality and having the same natural advantages. * * *" 

~o improvement placed on the land can be considered in fixing the valuation 
upon which the rental is based, therefore the tenant is not obliged to pay 
rental for any improvement constructed by him or at his expense. 

Section 8597 of the General Code provides : 

"Permanent leasehold estates, rene~able forever, shall be subject to 
the same law of descent as estates in fee are subject to by the pro­
visions of this chapter." 

Section 11655 of the General Code provides: 

"Lands and tenements, including vested interest therein, permanent 
leasehold estates renewable forever, and goods and chattels, not exempt 
by law, shall be subject to the payment of debts, and liable to,be taken on 
execution and sold as hereinafter provided." 

Section 5742 of the General Code provides for the sale, etc., for taxes, of lands 
under permanent "leases. 

Under section 3221 of the General Code the holder of a permanent lease may 
surrender his lease and purchase the property upon written conditions and terms, 
one of the conditions being that the value placed on the land for purchase purposes 
shall not include the value of improvements upon the land. 

In Lowering v. ::\Ielendy, et al., 11 Ohio, page 358, the court says: 

"We therefore declare that permanent leasehold estates are land, 
subject to all the rules and laws which attach to all lands for all purposes, 
and that judgment liens attach to them as land." 

In the case of the Village of St. Bernard v. Kemper, 60 0. S., 244, the second 
branch of the syllabus reads as follows: 
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"The lessee in possession under a lease of real property for ninety­
nine years, renewable forever, the property standing in his name for 
taxation, is so far the owner of such property as to authorize him to 
subscribe a petition for street improvements under section 2272, Revised 
Statutes; and in such case the signature of the lessor to such petition is 
not required in order to authorize an assessment against the corpus of 
such property." 
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In the case of Elison v. Foster, 19 0. D., (X. P.), page 853, appears the 
following: 

. "It must therefore be manifest that this lease is a perpetual or 
permanent leasehold estate and subject to all the burdens and entitled to 
the respect and reverence that attach to fee simple estates." 

Section 5330 of the General Code provides as follows: 

"All lands held under lease for a term exceeding fifteen years, and 
not subject to revaluation, belbnging to the state, a municipal corpora­
tion, religious, scientific or benevolent society or institution, whether in­
corporated or unincorporated, or t~ trustees for free education only, and 
school and ministerial lands, shall be considered for all purposes of taxa­
tion as the property of the person or persons holding them, and shall be 
assessed in their names." 

From the principles laid down in the numerous decisions of the courts, as 
well as by inference from the sections of the General Code above quoted, it 
follows that the owner of a 99 year lease, renewable forever, upon school lands 
in Ohio is to be considered as the general owner of the land, at least to the 
extent of authorizing the imposition and collection of an assessment for the 
construction of a local improvement, which, although enhancing the value of the 
property, cannot under the terms of the said lease be taken into consideration in 
arriving at a proper revaluation of the land for rental fixing purposes. 

I am, therefore, of the opinion that that part of school section 16 mentioned 
in your letter, which has been sold and conveyed in fee simple may be assessed 
for local improvements as other land, and that the 153 acres in said section 
which are held under permanent lease may be assessed in the name of the owner 
of such leasehold estate, subject to the rule of benefits, for the cost and expense 
of establishing a county ditch through said lands. 

Since the county commissioners may levy an assessment upon any of said 
school lands for the construction of the ditch referred to in your question and 
collect the same from owners and permanent lessees, all necessity or reason for 
a contribution by the township trustees toward the cost of such ditch is removed. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General 
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144. 

OFFICE SUPPLIES, ETC., FURXISHED TO COUNTY SUPERINTENDENT 
OF SCHOOLS SHOULD BE PAID OUT OF COUNTY BOARD OF 
EDUCATION FUND. 

Bills for office supplies, stationery, etc., furuislred to the county superintendent 
of schools, should be approved by the county board of education and paid out of 
the count}' board of education fund on the zc,tzrrant of the county auditor. 

CoLUMBUS, OHIO, March 17, 1915. 

HoN. A. L. DuFF, Prosecuting Attoruey, Port Clinton, Ohio. 
DEAR SIR :-In your letter under date of March 1, 1915, you request my 

opinion as follows : 

"The county board of education has presented to the county auditor, 
certain bills for office supplies, stationery, etc. Are these bills to be pre~ 
sented to the county commissioners for their approval, or are the same 
to be submitted to the auditor and paid by him out of the board of 
education fund? 

"The county superintendent has a letter from the state school super­
intendent stating that all such bills should be paid out of the board of 
education fund, after such bills had been approved by the county board 
of education. I do not see any authority for such a ruling as this. I am 
of the opinion that all of these bills should be paid out only upon the 
approval of the county commissioners. 

"I wish you would let me know of any ruling that has been made in 
your department relative to such bills." 

While section 4744-6 of the General Code, as amended in 104 0. L., page 
143, provides: 

"The county commissioners of each county shall provide and furnish 
offices in the county seat for the use of the county superintendent;" 

I do not consider that this provision of the statute authorizes the payment of 
bills for stationery, telephone services and other expenses incident to the clerical 
work of the office of the county superintendent, out of the general county fund 
upon the approval of the county commissioners. 

I am aware of the fact that bills for office supplies furnished to the various 
county offices are allowed by the county commissioners and paid out of the general 
expense fund of the county and that this is done with the approval of the bureau 
of inspection and supervision of public offices, although there is no statutory 
provision specifically authorizing the same. 

I call your attention to section 4684, G. C., as amended in 104 0. L., p. U3, 
which provides : · 

"Each county, exclusive of the territory embraced in any city school 
district and the territory in any village school district exempted from 
the supervision of the county board of education by the provisions of 
sections 4688 and 4688-1, and the territory detached for school purposes, 
and including the territory attached to it for school purposes, shall con­
lltitpt~ a ~punty sch9ol district. ln ea<;h case where any village or rural 
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school district is situated in more than one county such district shall 
become a part of the county school district in which the greatest part 
of the territory of such village or rural district is situated." 
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You will observe that a county school district as defined by the above pro­
vision of statute, is not co-extensive with the county as a political subdivision of 
the state. 

Answering your question, I am of the opinion that in the absence of an 
express provision of the statute authorizing the payment of bills for .office supplies, 
stationery, etc., furnished to the county superintendent of schools, out of the 
general expense fund of the county upon the approval of the county commis­
sioners, such bills should be approved by the county board of education and paid 
out of the county board of education fund on the warrant of the county auditor. 

145. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

LEVY OF TOWNSHIP TRUSTEES TO PROVIDE A ROAD REPAIR FUND 
CANNOT BE MADE UPON ALL TAXABLE PROPERTY OF TOWN­
SHIP INCLUDING PROPERTY WITHIN CORPORATE LIMITS OF 
VILLAGE-OFFICES OF VILLAGE CLERK AND CLERK OF BOARD 
OF TRUSTEES OF PUBLIC AFFAIRS ARE INCOMPATIBLE. 

1. A levy of the trustees of a township, under authority of section 7014, G. C., 
to provide a repair fund for roads in a township, including a road running into 
a village within the township, impro·ved under authority of sections 6976, et seq., 
G. C., must be made upon all the taxable propert::/ within the corporate limits of 
said village. 

2. The offices of village clerk and clerk of the board of trustees of public 
affairs of a village are incompatible and ma:-,• not be held b:-,• the same person. 

CoLUMBUS, Omo, March 17, 1915. 

HoN. T. B. ]ARVrs,' Prosecuting Attorne)•, Richland County, 1'vfansfield, Ohio. 
DEAR SIR :-Permit me to reply to your letter under date of March 6, 1915, 

which is as follows: 

"Yesterday the township trustees of Sharon township, Richland county, 
called on me for a reason why the village of Shelby was excluded in the 
tax levy from Sharon township for the repairing of certain macadamized 
roads. 

"It seems that several years ago a vote was had and all the legislation 
regular under section 6976, General Code : bonds were issued and the election 
held as the chapter requires, but when it came to asking for a levy to 
keep this road in repair, the levy was made only in the township outside 
of the village of Shelby. 

"While my construction of the statute would be, referring to section 
7014, that the levy should have been made on the entire taxable property 
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of the township, including the village of Shelby. The valuation in Sharon 
township, including the village, is over $7,000,000, while the valuation of the 
property outside of the village corporation is about $1,500,000. 

"The auditor of this county told us that the only reason he knew why 
the levy was not made for the whole property was that a certain examiner, 
while qere last year, told him it was illegal; that the village could not be 
held for any part of the expense of repairing this road, although the road 
runs into the town, and, perhaps, some of it was repaired within the town, 
and the town voted for the bonds and the improvement originally and 
until this time have been paying on the bonds. But for the repairs the 
levy was not made. Will you please give me your opinion with reference 
to this matter? 

"Second. Section 4357 of the General Code with reference to the board 
of trustees of public affairs shows when a board shall be established. 
Section 4360 indicates the way the organization of the board shall be 
effected, and you will note by this section that this board may elect a 
clerk who shall be known as the clerk of the trustees of public affairs. 
It so happens in this case that the clerk of the village elected by the 
people, was also selected by the board of trustees of the public affairs 
as the clerk of this body. The treasurer has been informed by some at­
torney that if he honors the warrants of the clerk of the village he 
cannot honor the warrants of the clerk of this board of trustees; that 
these offices are incompatible. He says that Attorney Hogan rendered such 
an opinion some time last summer. I do not have his opinion, but at this 
time cannot see why there is any inconsistef]CY in the two offices. 

"Will you please report at an early date whether the clerk of the village 
and the clerk of the board of trustees of public affairs under said section, 
may be the same person?" 

Replying to your first question, I understand from your statement of facts that 
so~e years ago certain roads in Sharon township, including a road running into 
the village of Shelby, within said township, were improved by the trustees of 
said township under the provisions of section 6976, et seq., of the General Code; 
that said improvements were made in conformity with all the requirements of 
said statute; that after said improvements were made the trustees of said township 
determined to pro:vide a fund for keeping said improved roads in repair and to 
make an annual tax levy for this purpose, u;1der authority of section 7014 of the 
General Code, which provides: 

"To provide a fund for the keeping in repair of such improved roads 
and streets the trustees of the township may levy annually an amount 
not to exceed one-half of one mill upon each dollar of the valuation of 
all the taxable property in such township in addition to other road taxes by 
them levied," 

but that said levy was made only upon the valuation of taxable property within 
said township outside of the corporate limits of the village of Shelby. 

You will observe that under the provisions of section 7014, General Code, 
above quoted, this levy for the repair fund for said improved roads is to be 
made "upon each dollar of the valuation of all the taxable property in such 
township." 

I am of the opinion that the levy referred to in your inquiry, should have been 
made upon all the taxable property in Sharon township, including the taxable 
property within the corporate limits of the village of Shelby. 



ATTORNEY GENER.i.L. 281 

\\'hile, according to your statement of facts, the auditor of Richland county 
informed you that one of the state examiners advised him that the levy on all 
the taxable property in Sharon township, including the village of Shelby, would 
be illegal, I find, on investigation, that on :\lay 26, 1914, ::\lr. E. X. Halbedel, 
of the bureau of inspection and supervision of public offices, addressed a letter 
to ::\lr. E. ]. Ott, state examiner, in care of county auditor, ::\Iansfield, Ohio, in 
answer to a letter from ::\Ir. Ott under date of :\lay 18th, in which this same 
question was ·asked, and ::\Ir. Ott was advised that "the levy must be made upon 
all the taxable property of the township, including that of the corporation or 
municipality within it." 

Replying to your second question, permit me to say that upon careful search 
of the files in this office I am unable to find an opinion rendered by my predecessor, 
:\lr. Hogan, holding that the office of village clerk is incompatible with the office 
of clerk of the board of trustees of public affairs of the village. 

I call your attention to section 4280, General Code, relating to the power 
and duties of the clerk of the village, which provides: 

''The clerk shall attend all meetings of the council and keep a record of 
its proceedings and of all rules, by-laws, resolutions and ordinances passed 
or adopted, which shall be subject to the inspection of all persons interested. 
In case of the absence of the clerk, "the council shall appoint one of its 
members to perform his duties for the time." 

Section 4281, General Code, provides: 

''The clerk shall keep the books of the village, exhibit accurate state­
ments of all moneys received and expended and of all property owned 
by the village and the income derived therefrom and of all taxes and 
assessments." 

The provisions of section 4283. et seq., of the General Code, relate to the 
duties of the auditor of a city and, insofar as applicable, to the duties of the 
clerk of a village. Section 4283, General Code, provides: 

"ln the following provisions of this chapter. the word 'city' shall 
include 'village,' and the word 'auditor' shall include 'clerk.'" 

Section 4284, General Code, provides: 

"At the end of each fiscal year, or oftener if required by council, 
the auditor shall examine and audit the accounts of all officers and de­
partments. He shall prescribe the form of accounts and reports to be 
rendered to his department, and the form and method of keeping accounts 
by all other departments, and. subject to the powers and duties of the 
state bureau of inspection and supervision of public offices, shall have 
the inspection and revision thereof. * * *" 

Section 4286, General Corle, provides in part as follows: 

"On the Jirst ::\lonclay in each month statements of the receiiJts and 
expenditures of the seYCral officers ancl d(•partments for the preceding 
month shall he macle to the auditor by the heads thereof. ~· * *" 

Under the above sections the village clerk is vested with power to examine 
and audit the accounts of all officers or departments of the village government. 
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The authority to establish a board of trustees of public affairs IS found in 
section 4357, General Code, which provides: 

"In each village in which waterworks, an electric light plant, artificial 
or natural gas plant, or other similar public utility is situated, or when 
council orders waterworks, an electric light plant, natural or artificial 
gas plant or other similar public utility, to be constructed, or to be leased 
or purchased from any individual, company or corporation, council shall 
establish at such time a board 'of trustees of public affairs for the village, 
which shall consist of three members, residents of the village, who shall 
be each elected for a term of two years." 

Section 4360, General Code, provides: 

"The board of trustees of public affairs shall organize by electing 
one of its members president. It may elect a clerk, who shall be known 
as the clerk of the board of trustees of public affairs." 

Section 4361, General Code, as amended in 103 0. L., 561, provides: 

''The board of trustees of public affairs shall manage, conduct and 
control the waterworks, electric light plants. artificial or natural gas 
plants, or other similar public utilities, furnish supplies of water, electricity 
or gas, collect all water, electrical and gas rents,. and appoint necessary 
officers, employes and agents. The board of trustees of public affairs may 
make such by-laws and regulations as it may deem necessary for the safe, 
economical and efficient management and protection of such works, ·plants 
and public utilities. Such by-laws and regulations when not repugnant 
to the ordinances, to the constitution or to the laws of the state, shall 
have the same validity as ordinances. F.or the purpose of paying the 
expenses of conducting and managing such waterworks, plants and public 
utilities, of making necessary additions thereto and extensions thereof, 
and of making necessary repairs thereon, such trustees may assess a water, 
light, power, gas or utility rent. of sufficient amount, in such manner as 
they deem most equitable, upon all ten~ments and premises supplied with 
water, light, power or gas, and, when such rents are not paid, such trustees 
may certify the same over to 'the auditor of the county in which such 
village is located to be placed on the duplicate and collect as other village 
taxes or may collect the same by actions at law in the name of the village. 
The board of trustees of public affairs shall have the same powers and 
perform the same duties as are possessed by, and are incumbent upon, 
the director of public service as provided in sections 3955, 3959, 3960, 3961, 
3964, 3965, 3974, 3981, 4328, 4329. 4330, 4331, 4332, 4333 and 4334 of the 
General Code, and all powers and duties relating to waterworks in any 
of these sections shall extend to and include electric light, power and gas 
plants and such other similar public utilities, and such boards shall have 
such other duties as may be prescribed by law or ordinance not incon­
sistent herewith." 

You will observe that the powers and duties of the board of trustees of 
.public affairs in a village are similar to the powers and duties of the director 
of public service in a city. You inquire whether it would be permissive for the 
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village clerk to hold the office of clerk of said board of trustees. The statutes 
do not cover this case and the question arises whether the common law holds these 
two offices incompatible. The test under common Jaw is as follows: 

"Offices are considered incompatible when one is subordinate or in any 
way a check upon the other, or when it is physically impossible for one 
person to discharge the duties of both. State ex rei. Attorney General v. 
Gebert, 12 0. C. R. ::\'. S., 274." 

The latter element is eliminated from this case, inasmuch as the duties of 
both offices might be discharged by the same person. The only question to be 
disposed of is as to whether one office acts as a check on the other. 

It is the duty of the village clerk, acting as the auditor for the yiJJage, to 
examine the accounts of the board of trustees of public affairs, guard against 
overdrafts on appropriations, prepare detailed statements of receipts and ex­
penditures, etc., in conformity with the requirements of section 4284, et seq., of 
the General Code, as above set forth. In other words, the clerk of the village is 
required to audit the books of said board of trustees and the office of the village 
clerk, therefore, acts as a check upon the office of the clerk of the board of 
trustees of public affairs of the village. 

I am of the opinion, therefore, that the two offices are incompatible as measured 
by the common law test and may not be held by the same person. 

146. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

OFFICIAL BOND EXECUTED BY A SURETY COMPANY-SATISFIES 
REQUIREMENT OF STATUTE WHEN LAXGUAGE STATES "SURE­
TIES" 0]{ "TWO OR MORE SURETIES." 

Whe11 the language .of the General Code requires "sureties" or "two or more 
sureties" on an official bond, a bond executed by a surety company as sole surety 
complies with the requiremeuts of the statutes by virtue of the provisions of 
section 9571, G. C. 

CoLUMBUS, OHIO, March 18, 1915. 

The B11reau of hzspection azzd Supervision of Public Offices, Columbus, Ohio. 
GENTLEli!E~ :-I have your communication of :\larch 12, 1915, in which you 

request my opinion on the following question, to wit: 

"When the language of the General Code requires 'sureties' or 'two 
or more sureties' on an official bond, will a bond signed by a surety 
company comply with the provisions of the law;" 

This question is answered in the affirmative by the provisions of section 9571, 
G. C., which section reads as follows: 

"\Vhen a bond, recognizance or undertaking is required or permitted 
by law, with one or more sureties, its execution or the guaranteeing thereof, 
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as the case may be, as sole surety, by a company authorized to guarantee the 
fidelity of persons holding places of public or private trust, to guarantee 
the performance of contracts other than insurance policies, and to execute 
and guarantee bonds and undertakings in actions or proceedings or by law 
allowed is sufficient, and when so executed and guaranteed, shall be a full 
compliance with eYery requirement of law, ordinance, rule or regulation 
that such bond, or recognizance must be executed and guaranteed by one 
surety or two or more sureties, or that such sureties, shall be residents or 
householders or freeholders." 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COU~TY SURVEYOR NOT ENTITLED TO PAY FOR SERVICES PER­
FORMED FOR COUNTY BOARD OF EDUCATION. 

The cou11ty surveyor is not entitled to remtmeration for services performed 
under section 4736, G. C. 

CoLUMBUS, OHIO, March 18, 1915. 

Bureau of Inspection and Supervisioll of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of February 2. 1915, you inquire as follows: 

"Section 4736 of the General Code provides that county boards of educa­
tion, in changing boundary lines and other work of like nature, shall ask 
the assistance of the county surveyor, and that official is required by 
the section to perform the service. From what fund, if any, shall the 
surveyor be paid, and what amount?" 

The county board of education was first created by the laws enacted at the 
first extraordinary session of the 80th general assembly. The fund under the 
control of the county board of education is created from the following sources. 
First: the surplus transferable from the dog tax fund under section 5653 of the 
General Code, 104 0. L., 145, which surplus it is provided shall be transferred 
"to the county board of education fund at the direction of the county' commis­
sioners." Another source for such fund is to be found in section 4744-3, 104 
0. L., 143, which provides as follows: 

"The county auditor when making his semi-annual apportionment of 
the school funds to the various village and rural school districts shall retain 
the amounts necessary to pay such portion of the salaries of the county 
and district superintendents as may be certified by the county board. Such 
amount shall be placed in a separate fund to be known as the 'county 
board of education fund.' The county board of education shall certify 
under oath to the state auditor the amount due from the state as its share 
of the salaries of the county and district superintendents of such county 
school district for the next six months. Upon receipt by the state auditor of 
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such certificate, he shall draw his warrant upon the state treasurer in 
fa\·or of the county treasurer for the required amount, which shall be 
placed by the county auditor in the county board of education fund." 
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A third source of said fund is found in section 7820, 104 0. L., being fees collected 
from applicants for examination by the board of county school examiners. 

Section 4734, 104 0. L., 137, provides that 

"each member of the county board of ·education shall be paid his actual 
and necessary expenses incurred during his attendance upon any meeting 
of the board. Such expenses, and the expense of the county superintendent, 
itemized and verified shall be paid from the county board of education 
fund upon vouchers signed by the president of the board." 

Section 4744-1, 104 0. L., 142, provides that the salary of the county superin­
tendent shall be fixed by the county board of education, and shall be paid out 
of the county board of education fund and further that 

"the county hoard may also allow the county superintendent a sum not 
to exceed three hundred dollars per annum for traveling expenses and 
clerical help." 

Section 7860, 104 0. L., 186, provides 'that the expense of conducting the 
county teachers' institute, 

"shall be paid out of the county board of education fund upon the order 
of the president of the county board of education." 

Section 4736 referred to in your ·inquiry is found in 104 0. L., 138. Said 
section authorizes the county hoarcl of education to make certain changes in 
boundary lines and further provides: 

"in changing boundary lines and other work of like nature of the county 
board shall ask the assistance of the county surveyor and the latter is 
hereby required to give the services of his office at the formal request 
of the county board." 

I have read the statutes in vain to find any specific provtswn therein that 
authorizes the county hoard to pay the county surveyor for the services performed 
by him under section 4736. Under familiar rules of statutory construction unless 
there is provision made by statute for the payment of a public servant for services 
performed for the puhlic, the rendition of such services is regarded as a gratuity. 
or as being compensated by the fees, privileges and emoluments accruing to such 
officer in the matter pertaining to his office. 

Clark v. Commissioners, 58 0. S., 107. 
Jones v. Commissioners, 57 0. S., 189. 

and as a settled rule of law it can be stated that laws providing for compensation 
of public officials are strictly construed and compensation is only allowed where 
clearly expressed. 
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State ex rei. v. Culbertson, 6 N. P. (n. s.) 311. 

I am, therefore, of the opinion that the county board of education is without 
authority to pay the county surveyor for services performed under section 4736, 
there being no specific provision of law authorizing such payment. 

In this connection I desire to call attention to the peculiar language of section 
4736 .. Said section provides in part as follows: 

"In changing boundary lines and other work of like nature the county 
board shall ask the assistance of the county surveyor and the latter is hereby 
required to give the services of his office at the formal request of the county 

·board." 

The fact that the section provides that the county surveyor is required to 
give the services and the further fact that there is no ·specific provision of law 
for the payment of such services indicates to me that the legislature intended that 
the services performed by the CO\lnty surveyor under section 4736 were to be 
performed without compensation. 

148. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

RECEIPTS OF OHIO STATE SANATORIUM WHEN PAID INTO STATE 
TREASURY GO TO A SPECIAL FUND-UNEXPENDED BALANCE 
LAPSES INTO SPECIAL FUND, NOT INTO GENERAL REVENUE 
FUND. 

Receipts of The Ohio State Sanatorium received under section 2072, G. C., 
whm paid into the state treasury go to a special" fund and th~refore moneys ap­
propriated out of such fund unexpended at the close of business February 15, 1915, 
lapse back into such fund and not into the general revenue fund. 

CoLUMBUS, OHio, March 18, 1915. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Under date of March 8th, you write as follows: 

"I" beg to acknowledge receipt of your opinion under date of March 
5th, in reply to my request of March 3rd advising this department in regard 
to receipts at The Ohio State Sanatorium. 

"At the close of business February 15, 1915, there was a balance in 
the personal service fund for the Ohio board of administration of $14,305.50, 
of which $12,459.97 covered receipts from The Ohio State Sanatorium 
which had been credited to the personal service fund in compliance with 
the appropriation bill (104 0. L., p. 64). 

"Will you please advise as to whether this balance of $12,459.97 should 
revert to the general revenue fund or to the credit of The Ohio State 
Sanatorium?" 

Under date of March 6th, we rendered an opinion to your department wherein 
we held that the moneys received under section 2072, General Code, when paid into 
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the treasury under the provisions of amended section 24, 104 0. L., 178, were 
to be kept separate and apart from the moneys paid in to the credit of the 
general revenue fund, for the reason that the moneys received under section 
2072 were by virtue thereof impressed with a trust to be used solely for the 
purposes specified in such section. Such being the case, although there was not 
created in the state treasury a fund 'specifically named as the state sanatorium 
fund, yet in fact such a fund should be set up and all moneys paid in should be 
credited thereto. In view of such holding the $12,459.97, which you state were from 
receipts from The Ohio State Sanatorium should lapse back into such fund and 
not to the general revenue fund. · 

\Ve are aware that heretofore it has been the custom of the legislature to 
appropriate all funds out of the general revenue fund and not take cognizance 
of the special fund in the state treasury. That custom, however, has been set 
aside in the recent appropriation bill passed to cover the period from February 
15, 1915, to July 1, 191~ so that hereafter appropriations will be made so far 
as the various funds wi~ warrant from the special funds in the state treasury. 
In view of this fact the amount of money which is appropriated to the Ohio board 
of administration for maintenance of the state sanatorium will come from the 
special state sanatorium fund so far as there are moneys in such fund to cover 
the amount of the appropriation for said sanatorium. 

149. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

FUNDS APPROPRIATED FOR MAI:-\T AINING AND EXHIBITING LIVE 
STOCK, AGRICULTURAL PRODUCTS, ETC., AT THE PANAMA­
PACIFIC INTERNATIO~AL EXPOSITIO~ CAXXOT BE USED FOR 
EXHIBIT TRAIN TO AND FRO. 

Funds appropriated for the purpose of installing, maiutai11ing aud exhibiting 
live stock, agricultural products, resources and opportmzities of the state of Ohio 
at the Panama-Pacific lntenzational Exposition in San Francisco, cannot be used 
for the purpose of defra::;ing the expenses of ntmzing an exhibit train from Ohio 
to San Francisco aud returu, making an exhibit of live stock and agricultural 
products at stations between such points. 

CoLVMBt:s, OHIO, :\farch 19, 1915. 

The Ohio Commission to the Panama-Pacific lntenzati01wl Exposition, Columbus, 
Ohio. 
GEXTLEMEX :-1 have your letter of :\Jarch 18. 1915, requesting my opinion, 

which letter is as follows: 

"Can the appropriation or any part thereof made for the purpose of 
having an agricultural and livestock exhibit at the P.P. T. E. be used toward 
defraying the expenses of running an exhibit train from here to San 
Francisco and return, making an exhibit of livestock and agricultural 
products at stations between here and San Francisco, where said exposi­
tion is being held?" 
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Appropriations for the purpose of paying expense.s of the Ohio exhibit at the 
Panama-Pacific International Exposition were made by H. B. 425, found in 101 
0. L., page 216, H. B. i\ o. 8 found in 104 0. L., p. 5, H. B. 1\' o. 53, found in 
104 0. L., p. 211, and H. B. 314, passed by the Slst general assembly. I quote 
from H. B. Xo. 53 for the reason that it refers specifically to an exhibit of live­
stock and agricultural products, and the language of the other appropriation laws 
above mentioned can only be construed to mean the same. The portion of H. B. 
No. 53, so far as it is applicable to your question, is as follows: 

"Exposition commissioner for the purpose of installing, maintaining 
and exhibiting the livestock, agricultural products, resources and oppor­
tunities of this state at the Panama-Pacific International Exposition in 
San Francisco in the year 1915, $25,000." 

The appropriation therefore being specifically limited to "the purpose of in­
stalling and maintaining an exhibit at the Panama-Pacific International Exposi­
tion in San Francisco," your question must be a.nswered. in the negative, and such 
funds cannot be used toward defraying the expenses of running an exhibit train 
from here to San Francisco and return, making an exhibit of livestock and 
agricultural products at other places. Respectfully, 

150. 

Eow ARD C. TuRNER, 

Attorney General. 

CO'I\.:DITIOX TK DEED OF CO:\'VEY ANCE RESTRICTING THE SALE· OF 
BEER UPON PREl\fiSES TO THAT BREWED BY THE GRANTOR 
DOES XOT GIVE TO GRANTOR SUCH INTEREST AS WILL NECES­
SITATE REVOCATION OF SALOON LICENSE BY THIRD PARTY. 

A conditio11 in a deed of conveyance restricti11g t(le sale of beer upqn the 
premises to that brewed by the gra11tor exclusively does not give to the grantor 
such an interest i11 the business of co11duc.ting a saloon on the premises by a third 
party 1111der a saloon lice11se as will autlwri:::e the revocation of such saloon license 
under section 9 of article XV of the coiJstitution of Ohio. 

CoLUMBUS, OHio, :March 19, 1915. 

The' State Liquor Licensing Board, Columbus, Ohio. 
GE~TLEl\!EN :-1 have yours of l\farch 5th, requesting an opinion as follows: 

"\Vill you kindly advise the state board whether it is the duty of 
a county board to revoke the saloon license of a licensee for the reason 
that a brewing compai1y has an interest in the license of said licensee 
in Yiolation of article 15, section 9 of the constitution, under the follow­
ing state of facts: 

"A hrewery company was the owner of a certain parcel of land and 
on the 5th clay of June, 1914, sold and conveyed said premises to John 
and :\lartha Doe. The deed thus conveying said premises contains the 
following stipulation: 

"'It is made a condition of this deed and covenant running with the 
land that in case the said premises are used for the sale of intoxicating 
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liquors that the beer brewed by said grantor shall be sold on said premises 
exclusively, bottled beer excepted, for the period of five (5) years next 
ensuing.' 

"A saloon is now being conducted on said premises by one Dick Rowe 
under a license issued by the county board. Said brewery company now 
insists on the provisions of the deed. as above quoted being carried out by 
said licensee. Said company has, under an order of the court, restrained 
said licensee from handling on said premises keg beer brewed by any 
other person or company and said company is now furnishing to said 
licensee the keg beer brewed by it for exclusive sale on said premises?" 
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The answer to your question turns upon whether or not the grantor in the 
deed of conveyance to the grantee of the premises by reason of the condition and 
covenant contained therein as above quoted, thereby acquires any interest or 
such an interest in the business of the lessee who is now conducting a saloon upon 
the premises, as comes within the terms of the provision of the constitution and the 
like provision of the liquor license law, as follows: 

"License shall not be granted to any applicant who is in any way in­
terested in the business conducted at any other place where intoxicating liquors 
are sold or kept for sale as a beverage nor shall such license be granted 
unless the applicant or applicants are the only persons in any way pecuniarily 
interested in the business for which the license is sought and no other 
person shall be in any way interested therein during the continuance of 
the license; if such interest of such person shall appear, the license shall 
be deemed revoked." 

In the case of Sandusky Brewing Company v. Joseph Demke et al., 9 Ohio 
C. C. Rep. (n. s.) page 130, decided by the circuit court of Cuyahoga county, 
it was held: 

"The condition in a mortgage, given to a brewing company for a 
sum of money advanced by it to enable the mortgagor to build a saloon 
upon the mortgaged premises, that the mortgagor shall not, for a period 
of twelve years, sell upon the mortgaged premises any beer, ale or porter 
except that manufactured by the mortgagee, is founded upon a valuable 
consideration, is not against public policy as in restraint of trade, and 
may be enforced by injunction to prevent the sale on the premises of other 
brews than that of the mortgagee." 

In the case of Diehl Brewing Co. v. Louis A. Konst, decided by the circuit 
court of Putman county, 12 Ohio C. C. Rep., (n. s.) 577, and affirmed in 79 0. S., 
469, it was said: 

"2. The lessee of premises leased on condition that only beer manu­
factured by the lessor shall he sold on the premises, may be enjoined from 
a repudiation of his agreement not to sell other beer. 

"3. A provision in a lease whereby the lessee engages to sell no beer 
on the leased premises other than that manufactured by the lessor, in 
nowise affects the public and is not invalid as in restraint of trade or in 
violation of the Valentine anti-trust law." 

Those cases were both decided prior to the adoption of article 15, section 9 

10-A. G. 
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of the constitution,_ as above quoted. The question submitted by you, however, 
was passed upon in the case of Kopac Zowski v. The Huber Toledo Breweries 
Co., by the court of appeals of Lucas county, in which the court says: 

"We are not able to see how the transaction set forth in the petition 
is in any way in conflict with the language above quoted. 1'\o license to 
sell intoxicating liquors on the premises in question has been granted to 
the brewing company; nor is the brewing company interested in the 
license which has been granted, nor in the business conducted on the 
premises. The oniy relation set forth in the pleading is one showing that 
the defendants are, and are required to be for a limited period of time, 
customers of the plaintiff in the event that they sell beer on the premises. 
If the contention in this respect of. the defendant, Szparagowski, were· 
correct, it would follow that his own license to conduct the business on 
the premises should be revoked. Of course, a brewing company is naturally 
interested in the success of its customers but that interest is no different 
in a legal sense in this case from the interest which it has in the success 
of other customers. The fact that the brewing company is to furnish the 
entire supply of draught beer sold by the defendants does not give that com­
pany an interest in the business any more than an electric light company 
which supplied light for the saloon or a water company which supplied 
water, or a gas company which heated the saloon, would have an interest 
in the business there conducted. It is not such an interest as is within 
the inhibition of that section of the constitution from which quotation 
has been made." 

I am not aware that this question has been considered by any other court 
of this state since the adoption of the constitutional provision above quoted. I 
am, therefore, of opinion that a license may not be deemed to be revoked by 
reason of the facts stated in your request. 

151. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-HAS AUTHORITY TO LINE 
TUNNEL OF INTER-COUNTY HIGHWAY-HOW PAID. 

The state highway commissiouer, actiug u11der an application by cou11ty COIIl­
ll!issioncrs, Tws authority to liue a tzowel on the l'oute of a11 illtcr-count\' highway 
w!der process of coltslruction, a11d to pay the state's portiou of the cost aud expeuse 
frail/ the state highway fund. 

CoLt:MRL'S, OHIO, l\larch 19, 1915. 

HaN. }A~IES R. 1\IARKER, State Highway CouwtissiOIII!i', Columbus. Ohio. 
DEAR SIR :-1 have your communication of ;\I arch 1, 1915, in which you state 

that on l\Iarch 21, 1913, the state of Ohio in co-operation with Lawrence county, 
let a contract for building a section of the inter·county highway 1'\ o. 404, Ironton-. 
Miller road, Lawrence county, which section begins with the corporation line of 
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the city of Ironton and extends eastward therefrom about one mile. This con­
tract is now nearing completion, a delay having been caused by the contractor 
making an assignment. 

At the corporation line of the city of Ironton on the said road is a tunnel 
extending on either side of the corporation line a distance of about seventy-five 
feet. The city of I ron ton has recently let a contract for lining that portion of the 
tunnel within the city limits. The portion of the tunnel without the city limits 
and which is situated on the said road is dangerous to the public because of the 
roof of the tunnel disintegrating which causes rock to drop quite frequently there­
from. It is therefore very essential that this portion of the tunnel be lined with 
concrete or other material as is provided for by the city for the portion within 
the city limits. The contract for the building of the road, let :March 21, 1913, 
was let under the old state highway law under which the state was no party to 
the contract for improving or constructing bridges. This contract did not pro­
vide for any improvement whatever on the tunnel but did provide for the improve­
ment of the road surface in the tunnel. 

You now inquire as to whose duty or authority it is to pay for the improve­
ment of lining said tunnel. Your question also involves a consideration of the 
proposition of whether the state highway commissioner, if authorized to make 
said improvement, is also required to make it, or whether the making of the 
improvement is optional with him. You also inquire whether the improvement, 
if made by the state highway commissioner, should be paid for from the main­
tenance and repair fund or from the state highway fund. 

The sections relating to the state highway department are silent with reference 
to the construction and repair of tunnels and any authority to repair the same 
must, if it exists, be inferred from other powers expressly granted. Under the 
law as it existed at the time of the letting of the contract in question, it was 
necessary for the officials making application to provide the requisite right of 
way and it was required that the cost of all bridges and culverts should be paid 
from the county bridge fund. All the remaining expense was divided in the 
first instance between the state and the county, the state paying not more than 
half. Any expense especially incurred by reason of the existence of a tunnel is 
closely analogous to the expense incurred in grading a highway; cuts, fills and 
tunnels all being designed to eliminate steep grades. There would have been no 
doubt about the authority of the state highway commissioner in the first instance 
to participate in making an improvement which would have involved the removal 
of that part of the roof of the tunneling over the section of inter-county highway 
to be improved. Such a removal would have amounted merely to making a deep 
cut and would have been clearly within the authority of the state hig·hway com­
tmsswner. The reason for a cut and for a tunnel being the same, I am of the 
opinion that the state highway commissioner in the first instance might have 
included in the original plans and specifications for the improvement of the 
Tronton-:\liller road a plan for lining that portion of the tunnel outside the city 
of Ironton, and upon proper· action by the commissioners of Lawrence county 
would ha\'e been authorized to pay the state's portion of such cost. 

It appears that the contract for the impro\'ement of the road in question has 
not yet been completed. This being true, the state highway commissioner would 
not have authority under section 1225 G. C., 103 0. L, 459, to line the tunnel 
in question and pay the cost thereof from the maintenance and repair fund. . 

I am of the opinion that under the state of facts suggested by you, the lining 
of the tunnel is to be regarded as a separate and distinct impro\'ement of an 
inter-county highway which may be undertaken by the state highway commissioner 
upon the application in the usual manner of the county commissioners. If the 
state highway commissioner approves the application, he shall make the necessary 



292 ANNUAL REPORT 

plans, specifications and estimates and transmit copies thereof to the county 
commissioners. Upon the commissioners adopting a resolution that the improve­
ment be made, the highway commissioner is authorized to proceed according to 
law to make the same, and to pay from the state highway fund the state's portion 
of the cost and expense as defined and limited by section 1207 G. C. 

Answering specifically the questions propounded by you as to your authority 
to undertake the improvement of lining the tunnel in question, it is my opmzon 
that you have the authority to make the improvement upon the application of 
the county commissioners, said authority being a necessary incident of the powers 
expressly granted to you; that the question of whether or not you shall exercise 
this authority rests in your discretion, being dependent upon your approval of 
the application; and that if you do undertake the improvement the state's portion 
of the cost and expense should be paid from the state highway fund. 

The above statement is subject to the modification that if the county com­
missioners do not make use of the apportionment of Lawrence county, as pro­
vided in section 1185 G. C., then you would be authorized to make this improve­
ment, either by contract or force account and pay the full cost thereof from any 
apportionment due Lawrence county. 

152. 

Respectfully. 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS-SHOULD 1'\0T NOW ATTE:\IPT TO ISSUE 
BONDS FOR COUNTY EXPERil\IEl'\T FARl\I UXDER VOTE TAKEN 
IN 1910. 

County commissioners should 1zot now attempt to issue bo11ds for tlze f'urpose 
of purchasing a county experiment farm under a vote taken in 1910 where no 
action has been taken in the matter for about three Jears. 

CoLUMBUS, OHio. l\Iarch 20, 1915. 

RoN. GEORGE THORNBURG, Prosecutilzg Attomey, St. Clairsville, 0/zio. 
DEAR SIR :-On March 3, 1915, you wrote me as follows: 

"In 1910, under authority of section 1165-3 of the General Code, a 
vote was taken in Belmont county for the establishment of an experi­
ment farm, which vote resulted in a majority of the voters favoring 
the purchase of a farm. ·Since that time an attempt has been made on 
one or two occasions to select a farm but without stl"ccess. In volume 
103, page 436, of Ohio laws, an amendment was made providing the 
manner for raising the money and selecting the farm. Belmont county 
now desires to take up the matter and purchase the farm, and the county 
commissioners are not satisfied that they have the right to purchase the 
farm under the· vote taken in 1910." 

On March 6; 1915, in response to my request for further information, you 
wrote me the following: 

"Replying to your letter of l\farch 5th, I will say that about three 
years ago the county commissioners levied a tax for the purpose of 
raising money to purchase an experiment farm. They were about to issue 
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the bonds, but a difference of opinion arose as to the selection of a 
farm and the matter was dropped, and nothing has been done since. In 
the experiment farm fund there is now a balance of $1,219.00, but no 
le\'Y was made for it last year. 

"The question that we are particularly anxious to have answered IS: 

"Can we purchase a farm under the old vote or will it be necessary 
for the county to. again vote on the subject before we can issue the 
bonds and purchase the farm?" 
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As indicated by you, a substantial amendment of the law relating to county 
experiment farms was made by the legislature in 1913, the amendment being 
found in 103 0. L., 436. Those changes in the law which are especially germane 
to the present inquiry are found in sections 1165-6 and 1165-7 G. C. 

Under the provisions of section 1165-6, as that section stood at the time of 
the election in Belmont county, the proceeds of the bond sale were required to 
be deposited in the county treasury, to be applied by the commissioners to the 
purchase and equipment of a county experiment farm. Under the provisions of 
this section, as it now stands, and taking into consideration the fact that the 
board of control of the Ohio agricultural experiment station has been abolished 
by other legislation, and its duties cast upon the agricultural commission of Ohio, 
the proceeds of the bond sale must be deposited in the county treasury subject to 
the order of the agricultural commission of Ohio. to be applied by said agricul­
tural commission to the purchase and equipment of a county experiment farm. 

Under the provisions of section 1165-7, as that section stood at the time of 
the election in Belmont county, it was the duty of the board of control of the 
Ohio agricultural experiment station to visit the county and assist in the selection 
of a farm. but no farm could be purchased except with the approval of a majority 
of· said board of control and also a majority of the board of county commis­
sioners. Under this section as it now stands, it is the duty of the agricultural 
commission to visit the county and select the farm, and the county commissioners 
or other local officials are stripped of all power and authority in this particular. 

Tt will thus be seen that since the election was held in Helmont county there 
has been a very substantial change in the law relating to the selection and pur­
chase of the farm. Under the law as it stood at the time of the election, a 
majority of the county commissioners haCI the power to prevent the purchase of 
a farm which did not meet with their approval. Under the law as it now stands, 
neither the county commissioners nor any other local official or officials have 
any voice in the 'election or purchase of the farm, the entire authority in that 
direction being lodged in the state co.mmis~-ion. It might well be that the electors 
of Belmont county would he willing to authorize an expenditure of public money 
for a farm, in ca~e local officials were to have a voice in its selection, and un­
willing to authorize such expenditure in ca!'e the farm were to be selected without 
giving local officials any voice in the matter. vVhile the proceeds of the bond 
issue are still to be devoted to the same purpo~e. yet a radical change has been 
made in the machinery provided for the selection and purchase of the farm, and 
in the absence of any other consideration, this change would raise a senous question 
as to the right to proceed under the vote had in 1910. 

From your statement of facts it al'o apoears that there has been in effect an 
abandonment of the original proposition of establishing a county experiment 
farm in Belmont county. The commissioners were about to issue the bonds: but 
a difference of opinion arose as to the selection of a farm and the matter was 
dropped, and nothing has been done since the commissioners made a tax levy 
about three years ago. In view of the lapse of O\'er four years since the vote was 
taken, and the intervening change in the law, and the further fact that there 
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has been a practical abandonment of the proposi,tion of establishing a county 
experiment farm in Belmont county through failure to take any action whatever 
in the premises for about three years, I advise you that the county commissioners 
of Belmont county should not now attempt to issue bonds under the vote taken 
in 1910. 

153. 

Respectfully, 
Enw ARD C. TURJ\ER, 

Attorney General .. 

FINES COLLECTED UKDER AUTHORITY OF SECTION 12965, G. C., ARE 
KOT TO BE PAID OUT TO INFORMERS. 

No part of the fines collected under the provision of section 12965, G. C., is to 
be paid as informers' fees. 

CoruMBus, OHIO, March 20, 1915. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 
GENTLEMEN :-This office is in receipt of a request for an opinion as to the 

disposition of the fines collected under the provisions of section 12965 of the 
General Code, which deals with parties convicted of the unlawful sale of cigarettes. 
The request is contained in a letter from the clerk of the criminal court of Canton, 
Ohio, which is as follows: 

"Will you kindly inform me as to section 12965 of the General Code, 
relative to the division of the fine in case where an officer of the police 
department furnishes information leading to the conviction of parties 
engaged in the unlawful sale of cigarettes? 

"The case in question is one in which an officer furnishes the informa­
tion which he obtained in the evening while off duty. 

"The conviction resulted, and defendant was fined fifty dollars and 
costs. Is the officer entitled to half the fine? 

"Kindly give me this information at your earliest convenience, for 
which I thank you in advance." 

An examination of the statutes fails to disclose any provtswn of law relating 
to informers in connection with the section mentioned-12965-and the clerk of 
the court is evidently confusing the case under consideration with those coming 
under the provisions of sections 12680 and 5899 of the General Code, which provide 
for the payment of in formers' fees in cases relating to other branches of the 
cigarette laws. 

I am of the opinion therefore that there is no authority for the payment 
of any part of the fine either to an officer or anyone else who may have secured 
the information leading up to the conviction. 

A copy of this opinion has been forwarded to Mr. Ross H. Hurford, clerk 
of the criminal court, Canton, Ohio. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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-154. 

COUXTY C0:\1:\IISSJOXERS SHALL :\lAKE ALLOWAXCE TO SHERIFF 
FOR XECESSARY EXPEXSES COVERIXG REPAIR OX AUT0:\10-
BILES \VHEX SA:\IE IS USED IX DISCHARGIXG OFFICIAL DUTIES 
-:\'0 AUTHORITY TO ERECT GARAGE OX JAIL YARD. 

U11der section 2997, C. C., county commissioners shall make an allowance to the 
sheriff for actual and 11ecessar}' expe11ses incurred by him in paying for repairs on 
his automobile and ilz keepi11g it ilz good co11ditiou, only when said machine is used 
by him i11 the discharge of his official duties. 

There is no autlzoritJ• i11 laze• for the cozmty commissio11ers to erect a garage 011 

the jail :yard in which the machine owned b:J• the sheriff and used by him in the 
discharge of his o.fficial duties might be kept. 

ColUMBUS, 0Hro, March 20, 1915. 

HaN. CHARLES L. BERMONT, Prosecuting Attorney, Mt. Vernon, Ohio. 
DEAR SrR :-In your letter under elate of :\larch 8, 1915, you request my opinion 

as follows: 

"I desire to submit for your opnnon the following: 
"The sheriff of Knox county owns his automobile and is using the same 

for the transaction of county business. How far under section 2997, G. C., 
may the commissioners go in the maintenance of this machine and may 
the commissioners legally erect a building on the jail yard in which to 
keep said machine?" 

Section 2997, G. C., provides in part as follows: 

"In addition to the compensation and salary herein provided, the 
.county commissioners shall make allowances quarterly to each sheriff 
for * '' * and all expenses of maintaining horses and vehicles neces­
sary to the proper administration of the duties of his office." 

In the case of State ex rei. Sartain, as sheriff of Franklin county, Ohio v. 
Sayre, as auditor, etc., et al., Judge Rathmell of the court of common pleas of 
said county held that the word "vehicles" as used in the above statute, includes 
automobiles.· 

The county commissioners may, therefore, make an allowance to the sheriff 
for the expenses of maintaining his automobile when used in the proper adminis­
tration of the duties of his office. The answer to your question calls for a 
definition of the word "maintaining" as above used. 

In the case of State ex rei. Denormandie v. Commissioners of :\Iahoning 
County, 10 Ohio Cir. Ct. ( n. s.) page 398. the court in construing the above section 
defined the word "maintaining" as follows: 

"The meaning of tht· word 'maintaining' as used in this section, in 
reference to horst•s and vehicles, means supporting: sustaining; keeping up; 
supplying with the necessaries of life: and the legislature, therefore, in this 
provision only meant and intended that sheriffs should be allowed the 
necessary expense incurred in supporting, sustaining and supplying their 
horses with the necessaries of life and ill kccpi11g their vehicles in good 
co11ditioll, and not in the purchase of them." 
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Replying to your question, I am of the opinion that the county commissioners 
should make an allowance to the sheriff for actual and necessary expense incurred 
by him in paying for repairs on his automobile and in keeping it in good condition 
only when said machine is used by him in the discharge· of his official duties. 
This must not be taken to include an allowance for the purchase of an automobile 
or for claims on account of depreciation in value. 

Replying to the second part of your question, I am of the opinion that there 
is no authority in law for the county commissioners to erect a garage on the jail 
yard in which the machine owned by the sheriff and used by him in the discharge 
of his official duties might be kept. 

155. 

Respect£ ull y, 
EDwARD C. TuRNER, 

Attorney General. 

NO AUTHORITY EXISTS IN SUPERINTENDENT OF PUBLIC WORKS 
TO GRANT LEASE TO AGENT OF CERTAIN HEIRS. 

The superintendent of public works is without authority to grmzt a lease to 

the agent of certain heirs; the lease should contain the names of the heirs a11d 
lessees and should be executed by them. 

CoLUMBUS, OHio, March 22, 1915. 

HoN. JoHN I. MILLER, SttpriHtel!dcnt of Public Works, Columbus, Ohio. 
DEAR SIR :-I have examined the following lease of state lands, triplicate 

copies of which were transmitted to me for my approval under date of February 
26, 1915: 

Frank P. Corbett, agent, Columbus, Ohio, $266 .. 
This lease names Frank P. Corbett, agent for heirs of :Vlichae1 Corbett, as 

lessee, and is executed by "Frank P. Corbett, agent, for heirs of l\1 ichael Corbett." 
1 am returning this lease without my approval for the reason that no authority 

exists in the superintendent of public works to grant a lease to the agent of certain 
heirs. The lease should contain the names of the heirs as lessees, and should be 
executed by them. 

156. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF CERTAIN LEASES OF STATE LA~DS-LESSEES OF 
THURSTON, DEFIANCE AND COLU:VIBUS, OHIO. 

Leases of slate lauds to lessees of Tllllrstoll, Columbus aud Dcfial!ce, Ohio, 
ha~·e bee11. c.rcruted i11 accorda11ce witll the provisio11s of law govemill!J the same. 

CoLUMBUS, OHIO. March 22, 1915. 

HoN. JoH :-; T. ;\IlLLER, Superillfelldent of Public IVorks, Columbus, Ohio-
DicAR SIR :-I ha\'e examined the follo)Ying .leases of state lands, triplicate 

copies of which were transmitted to me for my appro\'al under date of February 
26, 191S: 
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S. ~I. ~Iiller, Thurston, Ohio ____________________________________ $100.00 

S. ~I. ~liller, Thurston. Ohio------------------------------------ 100.00 
Chas. E. Fisher, Columbus, Ohio________________________________ 100.00 
F. G. Kronenbitter, Columbus. Ohio______________________________ 100.00 
F. G. Kronenbitter, Columbus, Ohio_____________________________ 100.00 
F. G. Kronenbitter, Columbus, Ohio______________________________ 100.00 
F. G. Kronenbitter, Columbus, Ohio______________________________ 100.00 
F. G. Kronenbitter, Columbus, Ohio______________________________ 100.00 
\V. E. Gest, Defiance, Ohio-------------------------------------- 300.00 
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I find that these leases have been executed in accordance with the provisions 
of law governing the same, and therefore return them with my approval endorsed 
thereon. 

157. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

WHERE PORTIO?\ OF A TOW.:-.JSHIP IS DIVIDED INTO SEPARATE 
TOWXSHIP. PAUPERS HAVIXG RESIDE:\'CE IN TERRITORIAL 
LIMITS OF :\'E\V TOWNSHIP ARE CHARGEABLE UPON IT­
INFIRMARY. 

Where a towns/zip is divided, and a part thereof is erected into a separate 
township, paupers having residence within the territorial limits of the newls erected 
township arc chargeable upon it. 

CoLUMBUS, OHio, March 22, 1915. 

1-ToN. CYRUS LocHER, Prosecuting Attomey, Cuyahoga Cozmts. Cleveland. Ohio. 
DEAR SIR :-I have a communication from your office under date of l\larch 

12, 1915, in which the following facts are stated: 

"Under proceedings recently had, a portion of the territ0ry comprising 
the township of Independence was organized into the village of Independ­
ence, and such portion thereafter erected into a separate township under 
the name of East Independence township. Prior to the time of the com­
mencement of these proceedings. one David Coburn has become a public 
charge upon the township, and by arrangement with the authorities of 
the city of Cleveland, was placed in the city infirmary. At the time he 
became a public charge he. resided in that portion of the township of 
Independence which was later formed into the township of East Inde­
pendence." 

Attention is then called to the case of Pike Township v. Union Township, 
5 0., 528, the court in that case holding that where a township is divided by 
competent authority and a portion of the territory formed into a new township, 
unless provision is made in the act of separation for a division of the property 
and paupers both remain with the old township, or that part which retains the 
name or corporate franchises. 

Attention is further called to the fact that the above cited case was dis­
approved in the case of Trustees or' Center Township v. Trustees of \Villis town· 
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ship, 7 0. (part 2) 172, the court holding that when a new township is established, 
paupers having residence within its territorial limits are chargeable upon it, though 
before charged upon the entire township from which it is taken in whole or in 
part. This case was cited and followed in the case of Trustees of Williams­
burg v. Trustees of Jackson, 11 0. 37, decided in 1841, all of the above cited cases 
being decided in the absence of any statutory provision dealing with the problem. 

Attention is still further called to the fact that in 1852, 50 0. L., 260, the 
legislature enacted what is now section 3254, G. C., the language of the section 
being as follows: 

"'vVhen a township is altered, diminished, or in any way changed, by 
the formation of new townships, or additions to other townships, or 
otherwise, such original township, and all parts or portions thereof, 
shall remain liable, to the same extent. on contracts, engagements, or 
liabilities, contracted by such township, prior to the change as if no such 
alteration, diminution or change had taken place." 

The case of Commissioners of Ashland County v. Directors of Richland County 
Infirmary, 7 0. S., 66, decided in 1857, is cited as authority for the proposition 
that a pauper remains or becomes a charge upon the township acquiring jurisdic­
tion over the site of his residence, but is hardly applicable to the present state 
of facts, the dispute in that case being between two counties. The question now 
is as to whether the liability attaching to a township for the support of a pauper 
is such a liability as is contemplated by section 3254 of the General Code. 

This section was enacted for the obvious purpose of preventing any impair­
ment of the contractual obligations of a township by reason of an alteratim1 in 
its boundary lines or a reduction in its size. The scope of the section is by its own 
language limited to contracts, engagements or liabilities contracted by the town­
ship. 

The object of the section is to insure that all territory that was a part of a 
township when an obligation was contracted and which presumably shared in the 
benefit derived from the contract, should contribute to the payment of the obliga­
tion, and that a person to whom a township became indebted should be entitled 
to look for payment to all the territory that was a part of the township when the 
indebtedness was incurred. 

I am, therefore, of the opinion that the liability of the original township of 
Independence, as it existed at the time that a public charge was placed in the city 
infirmary of Cleveland, for the support of such public charge until the erection of 
a part of Independence township into a separate township, is such a liability as is 
contemplated by section 3254, G. C.; and that the liability for the support of 
said public charge after the erection of the new township is not such a liability 
as is contemplated by said section. All of the territory comprised in Independence 
township, as said township existed at the time David Coburn became a public 
charge, would, therefore, be liable for any unpaid balance due for the care of 
said public charge prior to the date of the erection of East Independence town­
ship. For the care of said public charge, after the erection of East Independence 
township, that township alone would be liable.' 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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158. 

SUB:\IERGED LANDS UXDER \VATERS OF LAKE ERIE WHICH BELONG 
TO OHIO :\JAY BE DEEDED TO UXITED STATES FOR :MARINE 
HOSPITAL. 

CoLUMBt:s, OHIO, :\larch 22, 1915. 

Hox. FRAXK B. \YrLus, Governor of Ohio. 
DEAR Sm :-I return to you a letter addressed to you by the secretary of war,. 

with its enclosures, all relating to a proposed bill to be introduced in the general 
assembly of Ohio with a view to granting to the United States all the right, 
title and interest of the state of Ohio in and to the submerged lands under the 
waters of Lake Erie, adjacent to a certain tract of land in the city of Cleveland 
occupi(!d by the United States and used as grounds for a marine hospital. 

The land which it is proposed to authorize the governor to deed to the 
United States includes some Janel which has been brought above the level of the 
water by the deposit of dredged material, and includes also the site of a pier 
which the government has built and maintained for its own convenience in con­
nection with such hospital. 

I have carefully investigated the legality and propriety of the proposed trans­
action and have no objection to make thereto. 

I enclose herewith copies of letters written at my soliciation, directly or in­
directly, by Hon. Geo. B. Harris, special counsel representing this department in 
the city of Cleveland; Hon. Robt. M. Morgan, who formerly represented this 
department in Cleveland in a similar capacity and has made a special study of the 
legal questions relative to the title to ·the submerged lands; and Hon. Newton 
D. Baker, Mayor of Cleveland, who may be regarded as in a sense representing 
the city. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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159. 

EMERGENCY LAWS ;\fUST RECEIVE VOTE OF TWO-THIRDS OF ALL 
THE ;\1£;\JBERS ELECTED TO EACH BRANCH OF THE GENERAL 
ASSEMBLY-THE REASOXS FOR SUCH r\ECESSITY SHALL BE 
SET FORTH IN mm SECTIOl\ OF THE LAW WHICH SECTION 
SHALL BE VOTED UPON BY SEPARATE ROLL CALL AND SHALL 
RECEIVE A TWO-THIRDS VOTE. 

Emergency laws must receive a vote of two-thirds of all the members elected 
to each branch of the ge11eral assembly a11d the reason for such necessity shall be 
set forth in o11e section of the law, which section shall be voted upon by seParate 
roll call and shall receive a two-thirds vote. 

CoLUMBUS, OHIO, March 22, 1915. 

To the Officers and Members of the 8JSt General Assembly of Ohio, Columbus, 
Ohio. 
GENTLEMEN :-A question has been raised regarding the .proper interpretation 

of section ld of article II of the constitution. While there is no formal request 
pending before this department, yet in view of the fact that it will be necessary 
for me to take some definite action in the premi~es, I feel that the policy of this 
department should be made public at this time so that the legislature and other 
state departments may know the attitude of this department. 

Section lei of article II of the constitution provides: 

"Laws providing for tax levies, appropriations for the current expenses 
of the state government and state institutions, and emergency laws neces­
sary for the immediate preservation of the public pea.ce, health or safety, 
shall go into immediate effect. Such emergency laws upon a yea and nay 
vote must receive the vote of two-thirds of all the members elected to 
each branch of the general assembly, and the reasons for such necessity shall 
be set forth in one section of the law, which section shall be passed only 
upon a yea and nay vote, upon a separate roll call tkereon. The laws 
mentioned in this section shall not be subject to the referendum." 

There has been a general misunderstanding as to the effect of this proviSIOn. 
It has been assumed that the tacking on of what has been called, erroneously, 
"an emergency clause" to a bill and the passing of that clause in a separate 
section by a two-thirds vote made the measure an emergency law. That this is 
not true must be apparent from a reading of section lei above quoted. 

A radical and fundamental change was made by the constitutional amendments 
of 1912. Up to that time the legislative power to pass laws not in contravention 
to the constitution was vested in the general assembly exclusively and absolutely 
(a discussion of the veto power of the governor is unnecessary here). By the 
1912 amendments this exclusive and absolute power was taken away, the people 
constituting themselves a part of the legislative machinery and reserving to them­
selves the right to annul any law enacted by the legislature, saving only: 

"(1) Laws providing for tax levies. 
"(2) Laws providing for appropriation for current expenses of the 

state government and state institutions. 
"(3) Emergency laws necessary for the immediate preservation of 

the public peace, health or safety. 
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"Attached to this third class of laws were the conditions (a) that 
any such law could be passed only by the affirmative votes of two­
thirds of all the members elected to each house, upon a yea and nay 
vote. (b) That the reasons for such necessity should be set out in one 
section of the law, which section could be passed only upon a separate 
roll call." 

Before an emergency law may be passed the following conditions must exist 
and steps be observed: 

"(a) An emergency in fact must exist. 
"(b) The passage of such law must be necessary for the immediate 

preservation of the public peace, health or safety. 
"(c) The emergency law (not one section of it, but all of it) must 

receive the affirmative votes of two-thirds of all the members elected to 
each branch of the general assembly. Such vote must be a yea and nay 
vote. 

"(d) The law must contain one section in which are set forth valid 
reasons showing the necessity for the immediate preservation of either, 
any two of, or all, the public peace, health or safety. 

" (e) The section last above referred to must be voted on, by yea 
and nay vote, on a separate roll call and must also receive the vote 
of two-thirds of all the members elected to each branch of the general 
assembly (this section being one section of the law)." 

Furthermore, the bill must stand or fall as an emergency act. In other 
words, it cannot be offered as an emergency act and upon being put to vote and 
receiving a majority but less than two-thirds be declared passed as an ordinary law. 

The essence of the bill must be to provide for an emergency and the reasons 
showing the necessity for the immediate preservation of the public peace, health 
or safety must be set forth in one section. An emergency is defined by Webster: 

"a condition of things appearing suddenly or unexpectedly; an unforeseen 
occurrence; a sudden occasion. Any event or occasional combination of 
circumstances which calls for immediate action or remedy; pressing 
necessity; exigency." 

Standard dictionary : 

"a sudden or unexpected occurrence calling for immediate action; a per­
plexing and pressing combination of circumstances, sometimes, less properly, 
used in the sense of urgent need or exigency." 

That the word as used in the constitution is not used in the sense of either 
"urgent need or exigency" must be apparent from the context. Not all emergency 
laws may evade the referendum period, but only such laws as are necessary for 
the immediate preservation of the public peace, health or safety, and in one 
section of which there is set forth the reasons for such necessity. 

I have examined the debates of the constitutional convention and find that the 
committee on phraseology changed the word "acts" to "laws" at the opening of 
the section and also changed "emergency measures'1 to "emergency laws." I do 
not consider this at all significant as the meaning was not changed in the slightest. 
We all know that no act or measure becomes a law until it has passed beyond 
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the control of the legislature and the governor has either signed it or allowed 
the ten days to elapse. The meaning must be gathered from within the four 
corners of each amendment interpreted in the light of the constitution as it stood 
immediately prior to such amendment. 

In the absence of a decision by the court of last resort, I prefer not to 
express any final conclusion on the following matter, but it does occur to me that 
the only safe course for the legislature to pursue is to make a distinction between 
emergency laws and permanent laws. If the theory of the right of referendum 
be carried out it would seem clear to me that emergency laws must in their nature 
be temporary and the application of each should be limited to a particular 
emergency. A pure type of emergency law will be found in 103 0. L., 141, H. 
B. 640, being the act by which public authorities were authorized to disregard 
the general laws of the state in making temporary repairs, etc., of public property 
and ways destroyed by the floods of March and April, 1913. 

Notwithstanding the mistake into which the preceding legislature fell in the 
attempted enactment of emergency laws, I do not think that by such mistake there 
has been established any precedent, especially as regards the necessity of a two­
thirds vote upon the entire bill and a valid necessity clause, which the courts 

·will feel bound to follow. It would be far better to halt now on this manifestly 
wrong course, and to start anew on the right course at this time than to have 
matters further complicated by following the erroneous interpretation of a pre­
ceding <legislature. 

I do not for a moment admit the contention that the courts will be bound by 
the declaration of the legislature that a particular measure is an emergency law. 
If such contention were true we might as well have no constitutional provision, 
as the constitution could then be disregarded with impunity. 

160. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

BID OF KNOWLTON AND BREINIG FOR CONSTRUCTION OF ATHENS 
ARMORY MAY BE ACCEPTED. 

Bid of Knowlton and Breinig for the construction of Athens Armory may be 
accepted as regular under advertisement and contract awarded on it. 

CoLUMBUS, OHIO, March 25, 1915. 

RoN. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR Sm :-Permit me to acknowledge receipt of your letter of March 1st, 

which is as follows : 

"I herewith transmit extract from the minutes of the meeting of the 
armory board on Saturday, February 27, 1915, together with the proof 
of publication of advertisement for bids for the Athens Armory, and 
the nine bids received pursuant thereto. 

··you will note that the award of contract for the Athens Armory is 
made to Knowlton and Breinig subject to your approval. In this con­
pection you will also note that the bid of Knowlton and Breinig does not 
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contain separate bids on each item of the work. It is proper for me to 
also advise you that this bidder's certified check was a certificate of de­
posit made to the order of the Ohio state armory board. 

"The Knowlton and Breinig bid was accepted because it was the lowest 
bid which complied with the plans and specifications as specified by section 
5258 of the General Code. 
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"Please advise if the contract should be awarded to Knowlton and.• · 
Breinig if their bid should not have been accepted please advise if the 
board can yet award a contract to the next lowest bidder, namely: Bart 
Davidson, of Athens, Ohio." 

\Vith your letter you enclose an extract from the minutes of the meeting of 
the armory board on Saturday, February 27, relative to the bid for the Athens 
Armory. 

An examination of the bids submitted discloses the fact that that of Knowlton 
and Breinig is the lowest. I note from the minutes of your meeting that the 
bid of Knowlton and Breinig was accepted as the lowest bid which complied 
with the plans and specifications as specified by section Sl58 of the General Code. 

As the proceedings in connection with the awarding of this contract are 
regular, it is my opinion that the contract may be awarded to Knowlton and 
Breinig, of Athens, Ohio, under the provisions of section 5258 of the General 
Code, it appearing from an investigation of the matter that the provisions of 
section 2362 of the General Code do not apply. 

\<\Then the contract and bond are prepared, I will be pleased to examine them 
immediately upon their receipt to the end that same may be returned to you 
without delay if approved. The bids submitted with your letter are returned 
herewith. 

161. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

1:\TERPRETATIO.'\ OF SECTIO~ 13432, G. C.-APPLICABLE AND 
l\TA~DATORY WHERE IJ\1PRISONMEJ\'T IS PART OF PUNISHMENT. 

The provisions of section 13432 are applicable to all prosecutions bt/ore justices 
of the peace i11 which imprisonment· is a part of the pmtishment and wherein 
final jurisdiction of tlze offense is by law conferred upon such justice. 

CoLUMBUS, OHIO, March 25, 1915. 

HoN. GEORt;E THORNBL'RG, Prosecuting Attorney, St. Claisville, Ohio. 
DEAR STR :-I have yours of ~I arch 11, 1915, requesting an opinion thereon, 

which is as follows: 

"Several of the ju>tices of the peace and mayors in Belmont county 
are requesting me to ask your interpretation of section 13432 of the General 
Code, which is as follows: 

"'In prosecutions before a justice, police judge or mayor, when im­
prisonment is a part of the punishment, if a trial by jury is not waived, 
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the magistrate, not less than three days nor more than five days befort 
the time fixed for trial, shall certify to the clerk of the court of common 
pleas of the county that such prosecution is pending before him.' 

"They are claiming that under the above section in all misdemeanors 
where imprisonment is .a part of the punishment and where a jury is not 
waived, the justice shall certify to the clerk of the court of common pleas 
that such action is pending before him, and proceed to have a jury drawn 
and try the matter finally before the. justice. If this could be done a 
great deal of work would be taken from the court of common pleas, and 
yet it would be very expensive to the county, and inconvenient to jurors, 
and in the end would probably not avail much.'' 

By .an examination of section 13423 and its correlative sections, and sections 
1153, 4414, 4416, 12519, 12520 and many others of the penal statutes of this state, it 
will be observed ·that there is conferred upon justices of the peace final juris­
diction of numerous offenses, a part of the penalty for which may be imprison­
ment, and it will be neted that the provisions of section 13432, G. C., above quoted, 
are applicable only to those cases in which the justice of the peace has final 
jurisdiction and is authorized to impose the penalty provided by law, a part of 
which may be imprisonment. 

This section of the statute was enacted for the manifest purpose of making 
operative all those statutory provisions conferring final jurisdiction upon justices 
of offenses, a part of the punishment for which may be imprisonment, under 
the constitutional guaranty (article 1, section 10 of the constitution of Ohio) of a 
trial by jury in cases where imprisonment may be imposed as a penalty. Other­
wise all statutory enactments conferring such final jurisdiction upon justices in 
cases where imprisonment may be imposed as a part or all of the punishment, 
would be null and void as in violation of the constitution of the state. 

The language of said section 13432, G. C., is clear and unequivocal and 
subject to no other construction than the plain meaning of its terms, and its pro­
visions are clearly mandatory. 

The questions of expense and convenience or inconvience of jurors, as sug­
gested by you, are purely matters of policy of administration to be considered 
in determining in what court a prosecution should be instituted, but can in no 
way affect the application and construction of a statutory provision so clearly 
unambiguous. 

I am, therefore, of the opinion, and so advise you, that in every case of 
criminal prosecution before a Justice, wherein a part of the punishment may be 
imprisonment and of which such court has under the law final jurisdiction, the 
provisions of sections 13432 and 13433, G. C., are applicable and mandatory. 

It might also be added that in 11 Cyc., 983, the following rule is laid down: 

"When a new cause of action is created by a statute which provides 
that a particular tribunal shall take cognizance thereof, no other court 
will have jurisdiction." 

So that from this it follows that at least in many of those cases in which final 
jurisdiction is conferred upon justices of the peace, the court of common pleas 
would not have original jurisdiction. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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162. 

OFFICES IXCO~IPATIBLE- :I.IDIBER OF :I.IUXICIPAL BOARD OF 
HEALTH AXD CLERK OF SAID BOARD. 

A member of a mwzicipal board of health may 110t be lawfully appointed 
clerk of such board. 

CoLUMBUS, OHIO, March 25, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in _receipt of a request for an opinion upon the following 

question: 

":VTay a member of a municipal board of health be lawfully appointed 
clerk of such board?" 

This question is deemed of public importance and the opinion is therefore 
submitted to you. 

By section 4408, G. C., it is provided that boards of health of municipalities 
may appoint a clerk. Section 4411-1, G. C., (103 0. L., 436) provides: 

"The board shall determine the duties and fix the salaries of its 
employes, but no member of the board of health shall be appointed as 
health officer or ward physician." 

No other provision of the statute is found authorizing payment of compensa­
tion to the clerk of the board of health. Whatever salary or compensation the 
clerk in such case may then receive, must depend upon the action of the board 
of health of which the clerk himself in this case is a member. Is it in accord 
with sound public policy that an officer may appoint or participate in the appoint­
ment of himself to another position or office, the duties and compensation of which 
are subject to the control in whole or in part of himself, acting in a superior 
official capacity? 

In 29 Cyc., 1381, the rule is stated as follows: 

"It is contrary to the policy of the law for an officer to use his 
official appointive power to place himself in office. So that even in the ab­
sence of a statutory inhibition, all officers who have appointing power 
are disqualified for appointment to the office to which they may appoint." 

The statutes ahove referred to were originally embraced in section 2115, R. S., 
which provided, among other things, for the appointment of a health officer. 
As in the case of the clerk of the board of health, no term for which such 
health officer should be appointed was fixed, and the supreme court in the case of 
State v. Craig, 69 0. S., 246, held that such officer served only during the pleasure 
of the board. This rule is as clearly applicable to the clerk of such board. In 
view of the fact that the clerk is appointed by the board of health, that his duties 
are to be determined and salary fixed by the board and that his term of service 
is dependent upon the pleasure of the board, it cannot be maintained that the 
office or position of clerk is not subordinate to the board itself. In the absence 
of any statutory inhibition, we come to an application of the common law principle 
of incompatibility of office in the determination of the question of whether or not 
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the same person may at one time hold two official positions. It is a well recognized 
rule that where the duties of two offices are incompatible, both may not be held by 
one person at the same time. 

In the case of State v. Gilbert, 12 C. C. (n. s.), 247, the rule of incompatibility 
of offices is clearly laid down as follows: 

"Offices are considered incompatible when one is subordinate to or in 
any way a check upon the other; or when it is physically impossible for 
one person to discharge the duties of both." 

It having been heretofore determined that the clerk is subordinate to the 
board by which he is appointed, the offices of member of the board of health 
and the clerk by it appointed are then clearly within the rule of incompatibility 
as above stated, and may not be held by one person at the same time. 

163. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

PARK COMMISSIONERS-CANNOT GRAKT PERMISSION TO BASEBALL 
PLAYERS TO CHARGE ADMISSION FEE TO ENCOLSURES UPON 
PUBLIC PARK GROUNDS. 

Park commissioners acting under authority of section 4053, et seq., G. C., are 
without authority to grant permission to baseball players or associations to charge 
an admission fee to enter any enclosure upon the public park grounds while games 
are in progress. 

CoLUMBUS, OHIO, March 25, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of March 2, 1915, requesting a written opinion 

upon the following question: 

"May park commissioners, acting under authority of sections 4053, 
General Code, et seq., grant the use of a portion of the park grounds under 
their control to a baseball organization, which organization charges an admis­
sion fee to the baseball enclosure? See letter of the solicitor of New 
Philadelphia enclosed." 

The letter of the solicitor states the following facts to wit: 

"The city of New Philadelphia owns a park, having been purchased 
by the issuing and selling of bonds for park purposes. Said park is 
managed and controlled by a board of park commissioners as provided 
by sections 4053, G. C., et seq. A baseball diamond is inclosed by a fence 
within the boundary lines of said park property. There is a demand 
for baseball playing here and the board of park commissioners contem­
plate a grant of permission to the baseball players to charge an admission 
fee to enter "the inclosure while the games are in progress. 
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"Query. Can an admission fee be legally charged on public park 
grounds?" 
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Chapter 5, division IV, title XII of the General Code, entitled "Parks," sections 
4053, et seq., provides for the establishment and maintenance of public parks, and 
vests the control and management of such parks in a board of park commissioners. 
The chapter provides for the acquiring of park grounds and the maintenance of 
public parks by a tax to be levied and collected on the general duplicate of the 
municipality. 

Section 4057, G. C., provides : 

"The board of park commissioners shall have the control and manage­
ment of parks, park entrances, parkways, boulevards and connecting via­
ducts and subways, children's playgrounds, public baths and stations of 
public comfort located in such parks, of all improvements thereon and 
the acquisition, construction, repair and maintenance thereof * * *" 

Section 4059, G. C., provides: 

"The board may adopt and enforce regulations as to the proper use 
and protection of all such property and the improvements thereon and 
impose penalties for the violation of such regulations." 

I do not find that the question you present has been determined by any court 
of this state. Two cases have reached 'the courts wherein a use of public park 
grounds, other than by the general public was involved, but in each instance 
the case was disposed of on other grounds and without expression of opinion by 
the court on the question of authority to grant such use. The cases referred 
to are: 

City of Columbus v. Biederman, 16 N. P. (n. s.), 140. 
Cincinnati v. University, 13 0. Dec., 284. 

The term "public park" as used in the statutes contemplates grounds under the 
control of public authorities, set apart as a place of resort for the public, for 
recreation, exercise and amusement. Being provided at public expense, it is 
necessarily contemplated that it shall be maintained for the equal use and enjoyment 
of the inhabitants of the city wherein it is so maintained. 

Such use and enjoyment by the public is subject, however, to the authority.,, 
of the board to prescribe and enforce such reasonable regulations a~d limitations, 
as to time and manner of use as tend to promote and enlarge the enjoyment 
thereof. 

The line of demarcation between the proper and reasonable exercise of such 
discretion and authority by the board, and an abuse thereof which defeats the 
public enjoyment is dependent upon the facts and circumstances of each particular 
case, and is essentially a question of fact and not susceptible of definition or de­
termination by general rule, 

Answering your specific question : I am of the opinion that the park com­
missioners are without authority to grant permission to baseball players or associa­
tions to charge an admission fee to enter any enclosure upon the public park 
grounds while games are in progress. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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164. 

COUNTY COJ\D.HSSIOXERS- AUTHORITY TO EMPLOY ENGINEER 
OTHER THAX COU~TY SURVEYOR-SEWAGE DISPOSAL PLA~T­
COUNTY IXFIR1IARY. 

County commissioners have authority to employ an engineer other than the 
county surve:yor to supervise the construction of a sewage disPosal plant where 
the plant is being built for the sole purpose of caring for the sewage from county 
infirmary buildings already constructed. 

CoLUMBUS, Omo, l\Iarch 25, 1915. 

HoN. G. A. STARN, Prosecuting A !forney, Wooster, Ohio. 
DEAR SIR :-I have your communications of February 24, and ·March 6, 1915, 

in which you inquire whether the county commissioners have authority to employ 
an engineer other than the county surveyor to supervise the construction of a 
sewage disposal plant at the county infirmary, or whether the commissioners 
are obliged to ·permit the county surveyor to perform such work. You state that 
this plant is to be built to care for sewage from the infirmary buildings only, and 
not for any other purpose, and that the infirmary buildings were built several 
years ago, and nothing except the disposal plant is being constructed at the 
present time. 

Section 2343, G. C., provides in part as follows: 

"When it becomes necessary for the commissioners of a county to 
erect or cause to be erected a public building or substructure for a bridge, 
or an addition to or alteration thereof, before entering into any contract 
therefor or repair thereof or for, the supply of any materials therefor, 
they shall cause to be made by a competent architect or civil engineer 
the following: full and accurate plans showing all necessary details of the 
work and materials required with working plans suitable for the use of 
mechanics or other builders in the construction thereof, so drawn as to be 
easily understood; accurate bills, showing the exact amount of the different 
kinds of material, necessary to the construction, to accompany the plans; 
full and complete specifications of the work to be performed showing the 
manner and style required to be done, with such directions as will enable 
a competent builder to carry them out, and afford to bidders all needful 
information; a full and accurate estimate of each item of expense, and of 
the aggregate cost thereof. * * · *" 

Section 2792, G. C., provides in part as follows: 

'"The county surveyor shall perform all duties for the county now or 
hereafter authorized or declared by law to be clone by a civil engineer 
or surveyor. H~ shall prepare all plans, specifications, details, estimates 
of cost, and submit forms of contracts for the construction or repair of all 
bridges, culverts, road>, drains, ditches and other public improvements, 
except buildings, constructed under the authority of any board within and 
for the county. * * *" 

I am aware that these two sections refer in their express terms only to the 
preparation of plans and not to supervision during the construction of any im-
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provement, but the fact that the two sections impliedly authorize in proper cases 
the designation and employment of an architect, engineer or surveyor to super­
\'ise the construction of an improvement is recognized by the provbions of section 
2359, G. C., which section authorizes the making of estimates by an architect 
employed by the commissioners to superintend construction. Sections 2343 and 
2792, G. C., establish a rule as to when the commissioners may employ any com­
petent architect or civil engineer and as to when they are compelled to accept the 
services of the county surveyor. In the erection of a public building or an ad­
dition thereto or alteration thereof, the commissioners may employ any competent 
architect or civil engineer to prepare the plans, while in the preparation of plans 
for other public improvements the commissioners must accept the services of the 
county surveyor. The same rule would apply in the work of supervising the 
construction of a public improvement. and hence the determination of your question 
depends upon whether or not a sewage disposal plant built for the sole purpose of 
caring for the sewage from county infirmary buildings already erected is to be 
regarded within the meaning of section 2343, G. C., as an addition to or alteration 
of said buildings. 

I am of the opinion that this question must be answered in the affirmative 
and that in the work of supervising the construction of such a sewage disposal plant the 
county commissioners may under authority of section 2343, G. C., employ an 
engineer other than the county surveyor. 

In determining the meaning of sections 2343 and 2792, G. C., reference must 
be had to the object sought to be obtained. In enacting section 2343 the legis­
lature evidently had in mind the fact that in designing and supervising the con­
struction of a public building the character of skill required would be different 
from that demanded of a county surveyor in meeting the problems of land surveying, 
road and ditch construction and similar engineering work. The legislature there­
fore gave the commissioners authority in the case of a public building or an ad­
dition to or alteration thereof to employ an architect or civil engineer other than 
the county surveyor. The manifest object of this enactment was to enable the 
commissioners to secure the services of a specialist in those matters pertaining 
to buildings. It is a matter of common knowledge that the planning and con­
structing of a sewage disposal plant involve special knowledge and the reason 
for the rule established by the legislature would therefore point to a holding 
that a sewage disposal plant is an addition to the building or buildings, the 
sewage from which is to be cared for by it. 

If it were not for the buildings there would be no use for the disposal plant. 
The only use of the disposal plant is as an adjunct to the buildings and for the 
purpose of rendering them more· sanitary and convenient. I am of the opinion 
that the character of the disposal plant and the purpose for which it is to be used 
are such that for the purposes of section 2343, G. C., it must be regarded as an 
addition to the infirmary buildings, and that the county commissioners therefore 
have the right under the state of facts set forth by you to employ an engineer 
other than the county surveyor to supervise the construction of the sewage disposal 
plant in question. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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165. 

WARDEN OHIO PENITENTIARY-CANNOT MODIFY SENTENCE OF 
Ii\!PRISO?-J.:O.IEXT BY SUSPENSION. 

Warden of the Ohio penitentiary has no authority to release prisoners after com­
mitment, except at expiration of sente11ce shown in commitment or under the laws 
governing parole or pardon. 

CoLUMBUS, OHIO, March 25, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your communication of 

March 18th, which is as follows: 

"By direction of the board I am enclosing herewith communications 
from Mr. P. E. Thomas, warden of the Ohio penitentiary, together with 
four other enclosures concerning the case of Frank McCue, No. 43437, 
who is now serving an indeterminate sentence in the penitentiary for 
burglary. The warden stat.es that he has this day received a certificate 
of suspension of sentence for this man from the trial judge, W. P. Barnum. 

"Your opinion is requested as to the duty of the warden in this matter." 

With your communication you enclose several letters from ·warden Thomas, 
two statements of the trial judge relative to Frank McCue, No. 43437, certified copy 
of the journal entry in the case of the State of Ohio v. Frank McCue et al., and 
the prosecuting attorney's statement concerning Frank McCue. 

Permit me to call your attention to the provisions of section 13720 of the 
General Code, which is as follows : 

"A person sentenced to the penitentiary, or Ohio state reformatory, 
unless the execution thereof is suspended, shall be conveyed to the peni­
tentiary or Ohio state reformatory by the sheriff of the county in which 
the conviction was had, within five days after such sentence, and delivered 
into the custody of the warden of the penitentiary, or superintendent of 
the Ohio state reformatory, with a copy of such sentence there to be kept 
until the term of his imprisonment expires or he is pardoned. If the 
execution of such sentence is suspended, and the judgment be afterwards 
affirmed, he shall be conveyed to the penitentiary or the Ohio state re­
formatory within five days after the court directs the execution of sentence; 
provided, however, that the trial judge, or any judge of said court in said 
subdivision may, in his discretion, and for good cause shown, extend the 
time of such conveyance." 

It will be seen from a reading of the section quoted above that when a person 
sentenced to the penitentiary has been delivered into the custody of the warden 
of the penitentiary with a copy of the sentence, he is to be kept there until the 
term of his imprisonment expires or he is pardoned. 

In the case of Lee v. State of Ohio, 32 0. S., 113, it was held that: 

"Where a court, in passing sentence for a misdemeanor, has acted under 
a misapprehension of the facts necessary and proper to be known in fixing 
the amount of the penalty, it may, in the exercise of judicial discretion and 
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in furtherance of justice, at the same term, and before the original sentence 
has gone into operation or any action has been had upon it, revise and 
increase or diminish such sentence within the limits authorized by law." 
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At page 604, volume 7, Nisi Prius Reports, under the heading: "Anonymous­
Case. of Habeas Corpus," it was held that: 

"A police judge after having sentenced a party, and such party 
having entered upon his sentence, has no authority to then have such 
party brought again before the court to impose a heavier sentence." 

Prisoners in the penitentiary are under the control of and subject to the 
orders of your board acting through the warden, and an examination of the 
statutes rdating to the pardon and parole of prisoners fails to disclose any pro­
vision authorizing the warden to release the prisoner once lawfully committed 
to his charge, except under the established law relating to paroles, or as provided 
for in section 13720, quoted above, when a prisoner has completed the term of his 
imprisonment or he is pardoned. 

It is my opinion, therefore, that as Frank McCue, No. 43437, has been lawfully 
committed to the Ohio penitentiary, where he is now serving an indeterminate 
sentence for burglary, the warden of the penitentiary is without authority to re­
lease him except under the provisions of law as referred to above. To hold other­
wise would be to substitute the judge who has attempted .to modify the sentence 
of imprisonment by suspension after it had been partly executed as the paroling 
power in opposition to the law which provides that such power shall rest in the 
board of administration. 

vVhile . the question is not directly raised in your request, attention is also 
called to the provisions of sections 13761 and 13762 of the General Code, which, 
although not applicable to the particular case under consideration, provide for 
the discharge of a prisoner by the warden when by virtue of the reversal of the 
conviction the prisoner is either ordered discharged or granted a new trial. 

The statement of the trial judge, the certified copy of the journal entry, and the 
prosecuting attorney's statement, submitted with your letter, are returned herewith 
for the files of your department. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General 
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166. 

STATE BOARD OF HEALTH-WITHOUT AUTHORITY TO DEPRIVE 
ELECTORS OF THE RIGHT OF REFEREi"\DUM ON AN ORDINANCE. 

The state board of health has no authorit}' to depri11e electors of the right of 
referendum on an ordinance. 

CoLUMBUS, OHIO, March 25, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
~IY DEAR GovERNOR :-Permit me to acknowledge receipt of your communication 

with which you forward a letter addressed to you by Mr. James W. Jackson, secretary 
of the citizens' protective alliance, and \V. A. Calhoun, chairman of the committee 
on referendum petition, which is as follows: 

"The city of East Liverpool is having a water fight against the chemical 
filtration gang in exactly the same manner as that of the people of Zanes­
ville. 'Ne have before us a copy of the Sunday News of that city under 
date of February 14th, publishing the letters of yourself- and that of the 
secretary of the state board of health. 

"To shorten this letter it will suffice to say that both situations are 
practically the same. The city council here have passed an ordinance to 
issue bonds for $375,000 for a chemical filtration plant when they well 
knew that 95 per cent. of our electors are against that system. They also 
have adopted and still have on the books a resolution for a natural filtra­
tion system, but the chemical gang got busy and won four councilmen over, 
how, we do not know, but it occurred all in one day. 

"We are getting out a referendum to confirm or reject the above named 
ordinance. Are we not strictly within our rights when we have filed the 
said referendum within the required thirty days? 

"Can an order of the state board of health take away from the electors 
the right of referendum as guaranteed by the constitution?" 

Permit me to advise that in section 4227-2 of the General Code, as amended 
in 104 Ohio Laws, page 239, it is provided, among other things, that: 

"'Nhen a petition signed by ten per cent. of the electors of any 
municipal corporation shall have been filed with the city auditor or village 
clerk in such municipal corporation, within thirty days after any ordinance, 
or other measure shall have been filed with the mayor, or passed by the 
council of a village, ordering that such ordinance or measure be submitted 
to the electors of such municipal corporation for their approval or rejection, 
such city auditor or village clerk shall, after ten days, certify the petition 
to the board of deputy supervisors of elections of the county wherein such 
municipality is situated and said board shall cause to be submitted to the 
electors of such municipal corporation for their approval or rejection, 
such ordinance, or measure at the next succeeding regular or general elec­
tion, in any year, occurring subsequent to forty days after the filing of 
such petition." 

In answer to the last question contained in the enclosed letter, namely: 

"Can an order of the state board of health take away from the electors 
the right of referendum as guaranteed ~Y the constitution?" 
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I have to advise that the state board of health is not clothed with any authority 
to deprive the citizens of their constitutional rights upon this or any other question. 

You will recall talking with :.Jr. Price concerning the East Liverpool situa­
tion, and he informs me that there is now under consideration with the state 
board of health the question of an extension of the time specified in the order of 
the state board of health upon which all of the proceedings referred to in your 
letter have been based, it appearing that the ordinance passed by the council of 
East Liverpool does not contain a section setting out tlie reasons for emergency, and 
it is sought to begin anew. 

The question of the validity of an emergency clause in ordinances is now 
under consideration by the supreme court in the case of Shryock v. The City 
of Zanesville. 

167. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

COUNTY BOARD OF EDUCATIO::-J -ELIGIBILITY TO ELECTION OF 
DISTRICT Al\D COUl\TY SUPERINTENDENTS. 

CoLUMBUs, OHio, March 25. 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-1 acknowledge the receipt of yours of ::-.Iarch 13, 1915, in which 

you enclose communication from l\Ir. J. R. \\Talton of Perrysville, Ohio, and upen 
examination of the statutes I find that sections 4738, G. C., and 4739, G. C., 
proviJe for the election of district superintendents and section 4744-5, G. C., pre­
scribes the qualifications essential to eligibility to election as such district super­
intendent, and further provides that the county hoard of education shall certify 
to the superintendent of public instruction the qualifications of each county and 
district superintendent. 

I find, however, no statute imposing any duty upon the state superintendent 
of public instruction relative to determining the eligibility of district superin­
tendents or to enforcing the statutory requirements therefor. It would, therefore, 
follow that responsibility for the appointment and service of such superintendents 
of one who is ineligible to election to such office, would not rest upon the state 
superintendent of public instruction. It might be stated, however, that if the 
ineligibility of one who is serving as such district superintendent could be sub­
stantiated, an action in quo warranto would lie. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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168. 

SCHOOL FUNDS-SALARIES OF COU:l\TY SUPERINTENDENT OF 
SCHOOLS-DISTRICT SUPERIXTE:l\DEXTS-SHOULD BE CHARGED 
AGAINST APPORTIOXl\IENT OF THE STATE COMMON SCHOOL 
FUND, CO:VIMOX SCHOOL FUXD AND TUITION FUND OF DISTRICT. 

The amounts retai11ed b:y the county azulitor under section 4744-3, G. C., for 
the purpose of paying part of the salaries of the county superintendent of schools 
and the district suf>erilltendeuts should be charged agai11st the apportionment of 
the state common school fund, the cOIIllllOil school fund and agai11st the tuition 
fu11d of tlze district. 

CoLUMBUS, OHIO, March 26, 1915. 

The Bureau of Inspection alld Supervision of Public Offices, Columbus, Ohio . 
. GENTLEMEN :-Your letter of March 13, 1915, requests my opinion as follows: 

"Section 4744-3. page 143 vol. 104 Ohio Laws, reads in part: 
"'The county auditor, when making his semi-annual apportionment 

of the school funds to the various village and rural school districts, shall 
retain the amounts necessary to. pay such portion of the salaries of the 
county and district superintendents as may be certified by the .county 
board * * *' 

"Question. Should county auditors retain the amounts referred to in 
this section from the tuition fund of the different districts, or from the 
total amount due the districts before distribution is made?" 

You have yourself quoted all of section 4744-3, as amended, that bears in any 
way upon the question which you submit. :\loreover, there are no provisions in the 
act enacting section 4744-3, or in any of the other measures passed by the same 
session of the general assembly and relating to schools, which shed any light 
upon the question unless the re-enactment of section 7600, General Code, by the act 
found in 104 0. L, 158, which was passed one day after the act enacting section 
4744-3 was passed, may be regarded as material. That section provides for the 
apportionment of school funds in the following language: 

".. * * Each school district within the county shall receive thirty 
dollars for each teacher employed in such district. and the balance of such 
funds shall be apportioned among the various school districts according 
to the average daily attendance of pupils in the schools of such districts: 
If an enumeration of the youth of any district has not been taken and re­
turned for any year and the average daily attendance of such district has 
not been certified to the county auditor such district shall not he entitled 
to receive any porti0n of that fund. The local school tax collected from 
the several districts shall he paid to the districts from which it was collected. 
:\Ioney received from the state on account of interest on the common school 
fund shall be apportioned to the school districts and parts of districts 
within the territory designated by the auditor of state as entitled thereto 
on the basis of thirty dollars for each teacher employed and the balance 
according to the average daily attendance. All other money in the county 
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treasury for the support of common schools and not otherwise appropriated 
by law, shall be apportioned annually in the same manner as the state 
common school fund." 
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As used in this section the word "apportionment" applies only to the division, 
among the school districts, of the state common school fund and other miscel­
laneous moneys to be distributed. In speaking of the local levies the word "paid" 
is used. This distinction in turn conforms to an obvious distinction in fact. 
It is not proper to speak of the distribution of local school taxes to the levying 
district as an "apportionment" because such moneys belong to the district, in the 
first instance, so that the word "payment" is much more appropriately used as 
descriptive of what takes place. 

On the other hand, sections 7601 and 7603, General Code, which were not 
amended in 1914, provide that immediately after the apportionment referred to in 
section 7600 is made, a certificate thereof shall be furnished to each school treasurer 
and on the basis of the certificate the order for the amount due the district shall 
be based. In the sense in which the word "apportionment" is used in these two 
sections, it undoubtedly includes the moneys received from local levies. This makes 
the question suggested by the language of section 7600 a difficult one. It is not the 
precise question which you present, but a different one which may be phrased as 
follows: 

Is the amount retained under section 4744-3 of the General Code to be withheld 
from any local school levies, or is it to be limited to the school moneys which 
are, in the exact sense, ''apportioned?" 

In this connection I observe that section 4744-3, General Code, does not state 
from what moneys the amounts necessary to pay the several districts the proportion 
of supervision salaries are to be retained. It is only an inference that would 
suggest a conclusion that such amounts are to be retained from the school funds 
subject to apportionment. from the school funds subject to distribution or even 
from any school funds. So long as something must be supplied in the section 
in order to give it any force and effect whatever, I think we should supply that 
provision which would most appropriately carry into effect the legislative intent. 
I do not think it could have been the legislative intent that the moneys should be 
retained, for example, from contingent levies or building levies whether it is to 
he retained from any local levies or not. On the othe hand I do not think 
that_ the legislature intended to limit the retention to the proceeds of the common 
school fund because in many supervision districts such proceeds would not be suf­
ficient to pay the necessary amount. On the whole the only intelligible and work­
able meaning that can be given to the section is that which can be arrived at by 
holding that the retention is to be from the state common school fund and from 
the local tuition levy. Section 7603, General Code, provides as follows: 

"The certificate of apportionment furnished by the county auditor to the 
treasurer and clerk of each school district must exhibit the amount of money 
received by each district from the state, the amount received from any 
special tax levy made for a particular purpose, and the amount received 
from local taxation of a general nature. The amount received from the 
state common school fund and the common school fund shall be desig­
nated the 'tuition' fund and he appropriated only for the payment of super­
intendents and teachers. Funds received from special levies must be 
designated in accordance with the purpose for which the special levy was 
made and be paid out only for such purposes, except that, when a balance 
remains in such fund after all expenses incident to the purpose for which 
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it was raised have been paid, such balance will become a part of the 
contingent fund and the board of education shall make such transfer by 
resolution. Funds received from the local levy for general purposes must 
be designated so as to correspond to the particular purpose for which the 
le\'Y was made. :\foneys coming from sources not enumerated herein shall 
be placed in the contingent fund." 

As this section necessarily implies, the salary of the superinte~dent is charge­
able as an expense of tuition. Accordingly it is chargeable primarily to the moneys 
received from the state, and if that is 1iot sufficient, to the local levy for tuition 
purposes. The distribution should be made upon that basis. 

169. 

Respectfully, 
EDWARD C. TURNER, 

·Attorney General. 

APPROVAL OF AMENDATORY ORDER MADE BY STATE BOARD OF 
HEALTH. PROVlDIXG FOR INSTALLATION OF WATER PURIFICA­
TION PLANT. EAST LIVERPOOL, OHIO. 

CoLUMBUS, OHIO. March 26, 1915. 

HoN. FRANK B. \'VrLLIS, Gover11or of Ohio, Columbus, Ohio. 
Mv DEAR GovERNOR :-Attached hereto please find an order of the Ohio state 

board of health adopted at the meeting held on ~farch 24, 1915, and which is as 
follows: 

"Be it ordered by the state hoard of health of the state of Ohio that 
the city of East Liverpool shall within eighteen months from the elate upon 
which this order is approved by the governor and the attorney general of 
the state of Ohio, install and have in operation a water purification plant 
satisfactory to the state board of health; and shall within six months from 
the elate of said approval award contracts for said improvement." 

This order amends a previous order issued on the 26th day of June, 1913, pro­
viding for the installation of a water' purification plant by the city of East Liverpool 
prior to January 1, 1915. 

I have examined the provisions of the order and approve the same under the 
provisions of section 1254 of the General Code. which provides for the approval 
of the order by the governor and the attorney general before the same shall be 
effective. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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170. 

COLLATERAL IXHERITAXCE TAX-DOES XOT APPLY TO TRAXSFER 
OF SHARES OF STOCK IX OHIO CORPORATIOX, BELOXGIXG TO 
ESTATE OF DECEASED RESIDEXT OF AXOTHER STATE. 

The Ohio collateral iuherita11ce tax law is uot applicable to the transfer of 
shares of stock i11 a11 Ohio corporatioll belo1;gi11g to the estate of a deceased resident 
of lll assaclwsetts. 

CoLUMBUs, Onm, :\larch 26, 1915. 

HoN. A. V. DoxAHEY Auditor of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of :\I arch 17th, requesting my 

opinion upon the following question: 

"If a deceased resident of :Massachusetts at his death leaves shares of 
stock in an Ohio company, would this come under the provisions of the 
collateral inheritance act, and where must the tax be paid?" 

Section 5331, General Code, as amended 103 0. L., 463, imposes a collateral 
inheritance tax on the privilege of succeeding by the laws of descent and dis­
tribution, or by will or deed of gift, intended to take effect in possession or 
enjoyment after the death of the grantor, to "all property within the jurisdiction 
of this state, and any interests therein, whether belonging to inhabitants of this 
state or not, and whether tangible or intangible." 

I am of the opinion that shares of stock in an Ohio company,· belonging to 
the estate of a deceased resident of :\fassachusetts; do not constitute property 
"within the jurisdiction of this state" within the meaning of the statute cited. 

The means of collecting the tax provided by the related sections are inappro­
priate to such a case, the shares themselves considered as taxable property do not 
have a situs in Ohio. and the privilege of inheriting them, which constitutes the 
real subject of taxation under the Ohio statute, is one which exists under, and is 
primarily at least protected by, the laws of :\lassachusetts. 

For all of the above reasons, I am of the opinion that if the deceased is a 
resident of :\fassachusetts, and at his death leaves shares of stock in an Ohio 
company, the succession to or transfer of such shares to the personal representatives 
or legatees of the decedent would not be subject to the collateral inheritance tax 
of this state. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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171. 

LIEN FOR ALL TAXES ON REAL PROPERTY ATTACHES THERETO 
ON DAY PRECEDING SECOND MONDAY OF APRIL OF EACH YEAR 
-TAXES WHICH BECOME LIEN UPON REAL PROPERTY AFTER 
DATE OF TRANSFER AND RECORD OF DEED MAY BE REFUNDED 
WHEN GRANTOR HAS PAID THE TAXES. 

Ta%es which cannot under the law become a lien upon real property until after 
the date of the transfer and record of a deed of conveyance of the same and which 
are thereafter erroneously charged against the grantor in such deed and by him 
paid, may be refunded. 

The lien of the state for all ta%es on real property attaches thereto on the day 
preceding thf! second Monday of April of each year. 

CoLUMBUs, OHIO, March 26, 1915. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 
DEAR SIR :-In yours under date of March 19, 1915, you submit for opinion the 

following: 

"One ]. C. Keller, by a general warranty deed, dated, delivered and 
recorded on February 25, 1914, conveyed to the board of commissioners of 
Clark county, Ohio, certain real estate. Taxes were returned as levied 
against said real estate on the auditor's and treasurer's duplicates, due in 
December, 1914, and June, 1915, in the sum 6f $50.00. In December, 1914, 
without any objection or protest, the said ]. C. Keller paid said taxes. He 
now asks that the county. return to him the said sum of $50.00, claiming 
that the lien did not attach until the day preceding the second Monday 
of April, 1915, and the real estate conveyed being the property of Clark 
county, Ohio, was not taxable for the year 1914. 

"Should the county refund him the $50.00 paid?" 

Since the repeal of section 5547, G. C., (103 0. L., 803) and the enactment of 
the Warnes law, the time within which real estate .. is required to be returned for 
taxation is involved in much uncertainty. It is provided, however, by section 
5624-3, G. C., (103 0. L., 798) that on or before the first Monday of February, 
1914, the county auditor should deliver to the district assessor abstract books 
necessary to the appraisement of real estate for taxation. 

By section 5624-11, G. C. (103 0. L., 801) it is provided that the district 
assessor shall transmit to the tax commission of Ohio, on or before the first 
Monday of July, an abstract of the real and personal property of each taxing 
district in the county, and by section 5624-12, G. C. (103 0. L., 801) the commis­
sion is given until August first to ascertain the correctness of the same and to 
order an increase or decrease thereof. From this it appears that the valuation of 
the real estate referred to by you could not have been completed earlier than July, 
1914, for the taxes to be collected thereon in December, 1914, and June, 1915. 

No statutory provision will be found fixing any particular day or date as of 
which the value of real estate is required to be assessed for taxation. 

Section 5671, G. C., provides as follows: 

"The lien of the state for taxes levied for all purposes, in each year, 
shall attach to all real property subject to such taxes on the day preceding 
the second Monday of April, annually, and continue until such taxes, with 
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any penalties accruing thereon, are paid. All personal property subject 
to taxation shall be liable to be seized and sold for taxes. The personal 
property of a deceased person shall be liable, in the hands of an executor 
or -administrator, for any tax due on it from the testator or intestate." 
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By the plain terms of this statute, all taxes lawfully assessed against the 
real estate conveyed to the commissioners which were to become due and payable 
in December, 1914, and June, 1915, became a lien thereon on the day preceding 
the second :\fonday of April, 1914, subsequent to the date of the conveyance 
and transfer of the same I am unaware of any provision of law by authority 
of which it might be ~aid that this real estate was in any way liable for taxes 
for the year 1914-1915, prior to the date on which the lien by the provisions of the 
state attached, or from which any personal obligation of the owner of such real 
estate would arise prior to that date. The taxes for the year 1914, if that be true, 

·could not then be in any sense a claim against said real estate prior to the second 
Monday of April of that year. 

That the taxes for that year could have been lawfully charged against the 
grantor of the real estate referred to by you at the time the lien therefor attached, 
is precluded by section 2573, G. C., so much of which as is pertinent here being 
as follows: 

"On application and presentation of title, with the affidavits required 
by law, or the proper order of a court, the county auditor shall transfer 
any land or town lot or part thereof charged with taxes on the tax list 
from the name in which it stands into the name of the owner, when 
rendered necessary by a conveyance, partition, devise, descent or othe'r­
wise. * * *" 

So that on the 25th day of February, 1914. the auditor was specifically charged 
by law with the duty of tr<~n<ferring upon the tax list of the county this real 
estate to the name of the gra11tee in this case. to wit: the commissioners, and 
this, as stated by you, was accordingly done. No taxes for the year 1914 could 
thereafter have been charged upon the real estate so transferred against the 
grantor except through error without further conveyance and transfer. If such 
taxes were so erroneously charged against the grantor for the year 1914, and the 
same by him paid, the provisions of section 2589, G. C., hereinafter set forth, 
would apply. 

Section 2589, G. C., provides: 

"After having delivered the duplicate to the county treasurer for col­
lection, if the auditor is satisfied that any tax or assessment thereon or any 
part thereof has been erroneously charged, he may give the person so 
charged a certificate to that effect to be presented to the treasurer, who 
shall deduct the amount from such tax or assessment. If at any time 
the auditor discovers that erroneous taxes or assessments have been 
charged and collected in previous years, he shall call the attention of the 

• county commissioners thereto at a regular or special session of the board. 
If the commissioners find that taxes or assessments have been so erroneously 
charged and collected, they shall order the auditor to draw his warrant on 
the county treasurer in favor of the person paying them for the full 
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amount of the taxes or assessments so erroneously charged and collected. 
The county treasurer shall pay such warrant from any surplus or unexpended 
funds in the county treasury." 

It may be further suggested that by the prov1s10ns of section 5624-17, G. C., 
as amended in 103 0. L., 802, the duty of certifying to the auditor all clerical 
errors in the tax list discovered by him is imposed upon the district assessor 
and the auditor is thereby required to enter corrections of the same upon the tax 
list and duplicate. . 

I am therefore of opinion that no lien for taxes for the year 1914, attached 
to the real estate in question prior to the second Monday of April and that if the 
grantor in the conveyance of date of February 25, 1914, paid taxes for that year, he 
is entitled to a refunder of such payment. 

172. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE LIBRARIAN-REQUIRED TO GIVE ONE BOND COVERING FULL 
AMOUNT-MAY NOT BE DIVIDED. 

Bond of State Librarian to be one bond in tlze sum of ten thousand dollars. 

CoLUMBUS, 0Hro, March 27, 1915. 

Bocird of Library Co111111issiollers, State Library, Colu111bus. Ohio. 
GENTLEMEN :-I am just in receipt of a letter from C. B. Galbreath, who is to 

assume the duties of state librarian on April 1st, which letter is as follows: 

"I have been elected by the board of library commissioners to the 
office of state librarian. Before entering upon the discharge of the duties 
of this office, I am required, under section 790, of. the General Code, to 
give bond in the sum of $10.000.00, 'with two or more sureties approved 
by the board of library commissioners.' I wish to know if I may, under 
this section, give two bonds of $5,000.00 each. if said bonds are approved 
by the board of library commissioners. I expect to assume the duties of 
the office April 1st." 

As the question of the approval of this bond rests with your board, t11e opin­
ion is addressed to you, and a copy of the s.ame furnished to 1\Ir. G~.lbreath for 
his information. 

Section 790 of the General Code, as amemled on page 531 of 103 laws of Ohio, 
is as follows : 

''Before entering upon the discharge of the duties of his office, the 
librarian and each assistant shall give bond to the state, the former in the 
smn of ten thousand dollars, and the latter in the sum of one thousand 
dollars, with two or more sureties approved by the board of library com­
missioners, conditioned for the faithful discharge of the duties of his 
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office. Such bond, with the approval of the board and the oath of 
office indorsed thereon, shall be deposited with the secretary of state 
and kept in his office." 
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It is my opinion that in enacting section 790 of the General Code, as amended, 
the legislature intended that one bond for ten thousand dollars with two or more 
sureties should be given, and it would therefore not be in accordance with law to 
accept two bonds of fi,·e thousand dollars each, as suggested by ::\Ir. Galbreath 
in his letter. 

I have to advise you, therefore, that unless the bond of the librarian submitted 
to you for your approval is in the sum of ten thousand dollars and contains the 
names of at least two sureties, if a personal bond, or a surety company under 
section 9573 of the General Code, the same should not be approved by you. 

173. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 

DETE?\TIO)J HO::\lES OF JUVEXILE COURTS NOT REQUIRED TO BE 
CERTIFIED BY BOARD OF STATE CHARITIES. 

Detention homes of juve11ile courts are 11ot required to be certified under 
section 1352-1, G. C. 

CoLl'~IP.T.:S, 0Hro, :\!arch 27, 1915. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your letter of :\larch 

~5th, which is as follows: 

"In attempting to apply the provisions of section 1352-1 of the General 
Code, the question has arisen as to whether detention homes established 
in accordance with section 1670 comes under the class of institutions re­
quired to be certified by the board of state charities. 

There seems to be no doubt that such places will be included under 
the general terms used in section 1352, but there is a difference of opinion 
among members of our board as to whether they come within the scope 
of the terms used in section 1352-1. 

\Ve desire your advice as to whether the juvenile court detention 
homes shall be considered as institutions to be certified." 

There is no question but that the provisions of section 1352 of the General 
Code, as amended on page 865 of 103 laws of Ohio, include detention homes. 

Section 1352-1 of the General Code (103 0. L., 865) is as follows: 

"Such board shall annually pass upon the fitness of every benevolent 
or correctional institution, corporation or association, public, semi-public 
or private as receives or desires to receh·e and care for children, or places 
children in private homes. Annually at such times as the board shall 
direct, each such institution, corporation or association, shall make a report, 

11-A. G. 
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showing its condition, management and competency, adequately to care for 
such children as are, or may be committed to it or admitted therein, the 
system of visitation employed for children placed in private homes, and 
such other facts as the board requires. . \Vhen the board is satisfied as 
to the care given such children, and .that the requirements of the statutes 
covering the management of such institutions are being complied with, 
it shall issue to the association a certificate to that effect, which shall 
continue in force for one year, unless sooner revoked by the board. No 
children shall be committed by the juvenile court to an association or 
institution which has not such certificate unrevoked and received within 
fifteen months next preceding the commitment. A list of such certified 
institutions shall be sent by the board of state charities, at least annually, 
to all courts acting as juvenile courts and to all associations and institu­
tions so approved. Any person who receives children or recetves or so­
licits money on behalf of such an institution, corporation or association, not 
so certified, or whose certificate has been revoked, shall be guilty of a 
misdemeanor, and fined not less than $5.00 nor more than $500.00." 

The provisions of the section quoted above relate to benevolent or correctional 
institutions, corporations and associations, public, semi-public or private that receive, 
or desire to receive and care for children or which place children in private homes. 

Upon the information obtained by investigation as to the fitness of institutions 
enumerated in the section to care for children, the board bases its action in issuing 
the certificate referred to in the section. Upon issuing the certificate, or at least 
annually, it is provided that a certified list of the institutions shall be sent to all 
courts acting as juvenile courts and to all associations, corporations and insti­
tutions so approved. The detention home provided for under the provisions of 
section 1670 is to all intents and purposes a part of and under the control of the 
juvenile court. It is a place for the temporary detention only of children under 
the age of eighteen years who may be placed there for one reason or another, 
and in my opinion it is not one of the institutions referred to in section 1352-1, 
quoted above, and does not require certification as the other institutions enumer­
ated in the section. 

174. 

Respectfully, 
EDWARD c. TURNER, 

Attor11ey General. 

BOARD OF :\D~llXISTRA TION-\VITHOUT AUTHORITY TO MODIFY 
SENTEXCE OF SOLITARY CO;-JFIXDIEXT. 

Board of administration without power to modify sente11ce of priso11er illsofar 
as solitary confinement provision is co11cerued, except in case of ill11ess. Power 
to modify rests with governor. 

CoLUMBUS, Omo, 1Iarch 27, 1915. 

THE Oaro BoARD OF ADMINISTRATIOX, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your request for an opinion 

under date of ~larch 24, 1915, which is as follows: 
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''I am directed to acknowledge receipt of your opmton under date of 
.\larch 5th, concerning one Aleck Ki~h. Xo. 43394, Ohio penitentiary, the 
closing paragraph of which reads as follows : 

"'I am of the opinion, therefore, that as the sentence inflicted by 
the court in the case under consideration was legal that there is no dis­
cretion lodged in the wardeu of the Ohio penitentiary to disregard its 
provisions, and that it should be carried into full effect until such times 
as it may be moditied by competent authority.'" 

''The board respectfully requests your further opinion as to whether 
or not the board of administration is a 'competent authority' with power 

• to modify the conditions of the senteuce referred to in said opinion." 
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An exa'mination of the laws go,·crning this question discloses the fact that 
~·rior to l\Iay 1, 1884, there was •on the statute books, and known as "paragraph 
3 of section 7427 of the Revised Statutes'' a provision relative to the modification 
of a sentence of solitary confinement. Paragraph 3 of section 7427 is as follows: 

"If a prisoner is sentenced to solitary confinement, the sentence shall 
be executed, subject to the right of the board to modify it so far as may 
he necessary to prevent any serious injury to health; and no unnecessary 
labor shall be required of any convict on Sunday." 

Under date of .\larch 24, 1884, there was passed an act "relating to the im­
prisonment of convicts in the Ohio penitentiary, and the employment, government 
and release of such convicts by the board of managers," which went into effect 
on May 1, 1884, and repealed section 7427 of the Revised Statutes, quoted above. 
The act referred to took from the board of managers of the Ohio penitentiary 
the authority previously had to modify a sentence insofar as the provision of 
solitary confinement when imposed would be any serious injury to the health of 
the prisoner. 

Section 7427 of the l{e\'ised Statutes was considered in a case of the State 
of Ohio ex rei. Attorney-General v. Peters. reported at page 629 of volume 43, 
Ohio state reports, on the ground that the act was unconstitutional as contravening 
the provisions of section 11 of article 3 of the constitution of Ohio, which vests 
in the governor the exclusi,·e right to grant reprieves, commutations and pardons 
for all crimes except treason and impeachment, and for the further reason that 
because the act and this regulation was in conflict with section 1 of article 4 of 
the constitution as being the exercise of a judicial power. The court, at page 
647, speaking through J ohi1son, ] .. say: 

"Revised Statutes, section 6799, authorizes and requires the court in 
sentencing a prisoner to declare for what period he shall be kept at hard 
labor, and for what in solitary continement without labor, and in all 
cases of conviction the defendant shall pay the cost of prosecution. The 
trial, verdict and sentence provided by law are judicial functions, and 
yet no one doubts the power of the legislature as the representative 
of the state to mitigate the penalty by abolishing hard labor 
or solitary confinement, and substituting therefor a less severe form of 
executing the sentence. The manner in which the discipline of the prison 
shall be enforced must necessarily he left to the board of managers under 
appropriate legislation. * * ~,, 

The question before the court wa' a' to the right of the board of managers 
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of the Ohio penitentiary to establish and promulgate rules and regulations for 
the parole of. prisoners under sentence other than for murder in the first or second 
degrees, etc. 

Section 2169 of the General Code. as amended on page 474, of volume 103 
laws of Ohio, is as follows: 

""The Ohio board of administration shall establish rules and regula­
tions by which a prisoner under sentence other than for· treason, or murder 
in the first or second degree, having served the minimum term provided 
by law for the crime of which he was convicted and who had not pre­
viously been convicted of felony or sen·ed a term in a penal institution, or 
prisoner under sentence for murder in the second degree having served 
under such sentence ten full years, may be allowed to go upon parole out­
side of the building and enclosure of the penitentiary. Full power to 
enforce such rules and regulations is hereby conferred upon the board, 
but the concurrence of every member shall be necessary for the parole of 
a prisoner. The board may designate geographical limits, within and with­
out the state, to which a paroled prisoner may be confined, or may at any 
time enlarge or reduce such limits, by unanimous vote." 

Section 2202 of the General Code prco,:ides as follows: 

"One or more apartments in the penitentiary shall be prepared for an 
infirmary. \Vhen the attending physician considers a convict so ill as to 
require removal from work or solitary confinement, he shall be placed in 
such infirmary until the· physician reports to the warden that he is in a 
proper condition to be removed. The warden shall then order him back 
to his former labor or cell." 

It will be seen from a reading of section 2202 that provision is made for the 
removal from solitary confi.nement of a prisoner who is, in the opinion of the 
physician, too ill to undergo such confinement and there is no other provision of 
law governing the incarceration of prisoners in the penitentiary which authorizes 
the board to modify the sentence as to solitary confinement. 

It is my opinion, therefore, upon consideration of the questions involved h1 
this case, that the Ohio board of administration is without authority to modify 
the sentence of Aleck Kish, except temporarily, as might be made necessary on 
account of illness, and which is provided for in section 2202 of the General Code. 
In fact, the provisions of section 2202 are mandatory as to the return of a prisoner 
to his cell after the disability has been removed, and in the absence of legislation 
there is no disnetion lodged in the warden of the penitentiary as to the execution 
of the sentence until such a time as it might be modified by Cl'mpetent authority 
as heretofore stated, which authority would re~t in the governor of the state. 

Respectfully, 
EDWARD c. TURNER, 

Attoruey Ge11eral. 
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175. 

.\THE:\S AR~IORY-CO:\TRACT APPROVED 

Coutract aud coutract baud for coustructiou of Atheus armory is regular 111 

form, subject to iusertion of satisfactory surc/J' ou the baud. 

CoLUMBUS, OHio, ~larch 27, 1915. 

HoxoRABLE BYROX L. BARG.\R, Secretary Ohio State Armor:!,' Board, Columbus, 0. __ 
DEAR SIR :-1 have examined the form of contract and the contract bond sub· 

mitted by you with your letter of :\larch 25th, relative to the Athens armory, and 
I find said contract and the bond regular, with the exception that sureties on the 
bond are not named. The form of contract and the bond are approved, it being 
assumed, of course, that the same will not go into effect until your board is entirely 
satisfied as to the sureties on the bond. 

176. 

Respectfully, 
EDWARD C. TURNER, 

Attomey General. 

I:-JTOXICATI~G LIQUORS-PERSON' COiviBINING WINE ORIGINALLY 
PRODUCED FROM RAW MATERIAL BY ANOTHER WITH WINE 
PRODUCED BY HIMSELF NOT UNDER LIQUOR LICENSE LAW 
EXEMPTION. 

A person who combi11es wine originally produced from the raw material by 
another with that so produced by himself is not as to the sale of the former within 
the exemption of section 6065, G. C., of the manufacture of intoxicatiug liquors from 
the raw material. 

CoLUMBUS, OHIO, ~larch 27, 1915. 

The State Liquor Lice11sing Board, Colu111bus. Ohio. 
GEXTLEMEX :-In ·your letter of l\Iarch 24, 1915, you request my opinion as 

follows: 

"Will you please advise this board whether the provlSlons of section 
6065, G. C., exempt a manufacturer of wine who combines his own product 
with the wines of other manufacturers and sells the mixture in quantities 
of one gallon or more." 

Section 6065, G. C., as amended m 103 0. L., 241, is as follows: 

"The phrase 'trafficking in intoxicating liquor,' as used in this chapter 
and in the penal statutes of this state, means the buying or procuring and 
selling of intoxicating liquor otherwise than upon a prescription issued in 
good faith by a reputable physician in active practice, or for exclusively 
known mechanical, pharmaceutical or sacramental purposes. Such phrase 
does not include the manufacture of intoxicating liquors from the raw 
material, and the sale thereof by the manufacturer thereof in quantities 
of one gallon or more at one time at the manufactory or the sale thereof 
in said quantities from the wagon or other vehicle of the manufacturer to 
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the holder of a liquor license or in said quantities to individual consumers 
where said liquors are delivered to the homes of said individual con­
sumers in territory wherein the sale of intoxicating liquors is not pro­
hibited by law." 

From the first sentence of the above quoted section, it will be observed that 
"trafficking in intoxicating liquor'' primarily means any buying or procuring and 
selling of any intoxicating liquor, as defined in section 6064, G. C. To this general 
statement it will be noted there are certain exceptions specifically defined in the 
further provisions of section 6065, G. C., as above quoted. 

For the purpose of answering your question, it will be assumed that the 
wine referred to by you is intoxicating liquor within the definition of that term 
above referred to. It would not be practicable for a person to obtain "the wines 
of other manufacturers" in such manner as not to come clearly within the 
meaning of the term "buying" or "procuring." That is, a person would be unable 
to· obtain wine manufactured by another without either buying or procuring the 
same: The sale of wine of other manufacturers so bought or procured would then 
be beyond question a transaction clearly within the primary meaning of the term 
"trafficking in intoxicating liquor." This your statement seems to presuppose, and 
your question is: Does such transaction come within the exceptions of section 
6065, G. C.? 

No reference being made thereto, it is also assumed that such sales were not 
made "upon a prescription issued in good faith by a reputable physician in active 
practice, or for exclusively known mechanical, pharmaceutical or sacramental 
purposes," and that this exception does not apply to your inquiry. 

Your question then may be put in the form following: Does a person who 
buys or procures wine manufactured by another, by the mere process of blending 
therewith, before sale, a quantity of wine of his own manufacture, become the 
manufacturer of the wine so bought or procured by him, or of the whole of 
such blended wine, within the meaning of the exception as to manufacturers in 
section 6065, G. C., above quoted? 

It will be noted that the exemption of manufacturers under section 6065, G. C., 
is specifically confined to manufacturers of intoxicating liquors from the raw 
111 at erial. 

Raw material is a relative term of varied significance, dependent upon the 
subject-matter in relation to which it is used and its meaning cannot be determined 
in a particular case by the application of any hard and fast general rule. In 
its present application, in view of the purpose and policy of the .license law, it 
seems clear that the phrase "raw material" is intended to include only those 
materials, such as grains and fruits as are ordinarily used in the production of 
intoxicating liquors in the first instance. That is to say, "the manufacture of in­
toxicating liquors from the raw material" in contemplation of section 6065, G. 
C., includes only the original production of intoxicating liquors from grains, 
fruits and like materials, and the mere pouring of quantities of wine which had 
theretofore been originally produced by another from the raw material, as that 
phrase is above construed, with wine so produced by himself, would not bring 
a person within the meaning of the exemption of the manufacture of intoxicating 
liquors from the raw material of that section with respect to that portion of 
such wine Qriginally produced by another. 

Therefore, with respect to so much of such blended wine as was originally 
produced by another, my answer to your interrogatory must be in the negative. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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177. 

OFFICES IXCO:\IPATIBLE-:\IE:\-IBER OF GENERAL ASSDIBLY OF 
OHIO A:K'D CLERK OF THE VILLAGE BOARD OF EDUCATIOX. 

A member of the Ohio general assembly can11ot serve as a clerk of the village 
board of educatiou of which he is a member and receive a salary as such clerk. 

CoLUMBUS, OHIO, ~larch 27, 1915. 

HoN. RT.:PERT R. BEETHA~I, Jlember of House of Representatives, Columbus, Ohio. 
DEAR.SrR :-1 have your letter of March 15th, requesting my opinion as follows: 

"Is it lawful for a member of the Ohio general assembly to serve as 
clerk of the village board of education of which he is a member, and re­
ceive a salary as such clerk?" 

Article II, section 4 of the constitution of Ohio provides: 

"X o person holding office under the authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible to, 
or have a seat in, the general assembly; but this provision shall not extend 
to township officers, justices of the peace, notaries public, or officers of the 
militia." 

The office of member of the board of education of a village district is not a 
lucrative office under the authority of the state and does not come within the 
exceptions provided· in the above section of the constitution. A member of a board 
of education of a village district may, therefore, hold said office if he is able to 
perform its duties while holding a seat in the general assembly. 

The authority of a village board of education to elect a member of said board 
as clerk of said board, is found in section 4747, G. C., as amended in 104 0. L., 
139, which provides in part as follows: 

"The board of education of each city, village and rural school district 
shall organize on the first ::\Ionday of January after the election of members 
of such board. One member of the board shall be elected president, one as 
vice-president and a person who may or may not be a member of the board 
shall be elected clerk. The president and vice-president shall serve for 
a term of one year and the clerk for a term not to exceed two years." 

Section 4774, G. C., provides: 

"Before entering upon the duties of his office, the clerk of each board 
of education shall execute a bond, in an amount and with surety to be 
approved by the board, payable to the state, conditioned for the faithful 
performance of all the official duties required of him. Such bond must be 
deposited with the president of the board, and a copy thereof, certified by 
him, shall be filed with the county auditor." 

Section 4781, G. C., provides: 

"The board of education of each school district shall fix the com­
pensation of its clerk and treasurer, which shall be paid from the con-
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tingent fund of the qistrict. If they are paid annually, the order for the 
payment of their salaries shall not be drawn until .they present to the board 
of education a certificate from the county auditor stating that all reports 
required by law have been fifed in his office. If the clerk and treasurer are 
paid semi-annually, quarterly, or monthly, the last payment of their salaries 
previous to August thirty-first, must not be made until all reports required 
by law have been filed with the county auditor and his certificate presented 
to· the board ~f education as required herein." 

Under the above provisions of the statute, the office of clerk of a village board 
of education is a lucrative office under the authority of this state and, replying 
to your question, I am of the opinion that a member of the Ohio general assembly 
cannot serve as clerk of the village board of education of which he is ~ member 
and receive a salary as such clerk 

178. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF EDUCATION-AUTHORITY TO BORROW MOi\'EY TO :/vlEET 
UNPAID INSTALLMENTS.OF TEACHERS' SALARIES-BOND ISSUE 
-LIMITATION FOR THIS AND LIKE PURPOSES. 

A board of education may borrow mone)' under section 5656, G. C., for the 
pm·pose of paying unpaid installments of teachers' salaries. 

Bonds may not be issued under tlzis section, however, unless within the limi­
tations of the law interest and sinking fund levies sufficient to retire them may 
be made during the years for which they are to 1"W!. Such iuterest aud sinking 
fund levies being preferred to cu1Tent levies by the act found in 104 0. L, 12, the 
board should a11ticipate its needs for current purposes and its needs for interest 
and sinking fund purposes and so apportion its indebtedness as not to Impair its 
future reve11ues for either purpose. 

_CoLUMBUS, 0Hro, ~-larch 27, 1915. 

Hox. PERRY SMITH, Prosen1ting Attorney, Zanesville, Ohio. 
DEAR SIR :-I hasten, in compliance with your request, to answer your letter 

of ~larch 23rd, requesting my advice upon the following question: 

"The board of education of Roseville school district are now in debt 
$2,600.00. They have not paid their teachers for the month of January 
and February, and they owe their teachers about $1,500.00. Is there any 
law or provision of the statute by which they can pay their teachers their 
salary, 

"Their levy for school purposes is 15.06 mills on the dollar of all tax­
able property." 

I assume that the indebtedness of which you speak consists of unpaid salaries 
of teachers. The board of education may, by virtue of section 5661, General 
Code, contract with its teachers without the presence of money in the treasury 
sufficient to discharge such contracts on its part. Therefore, the unpaid teachers' 
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salaries constitute a valid indebtedness of the district. Such indebtedness may 
be funded by the issuance of notes or bonds under fav<lr of section 5656, General 
Code, and related sections, to which I refer you, when the: conditions therein 
referred to exist. 

Inasmuch as you state that the levy for school purposes is 15.06 mills on the 
dollar (by which I presume you mean that the total levy in the district amounts 
to this number of mills), it is· obvious that the inability of the school district to 
pay its obiigations results from "its limits of taxation," within the meaning of 
section 5656, General Code. 

If bonds are issued article 12, section 11 of the constitution requires that pro­
vision be made for the levy and collection of a sufficient amount annually to pay 
the interest thereon and to provide a sinking fund to retire them at maturity. 
The only question which arises under the facts stated by you grows out of the 
possible difficulty which the board will encounter in making such tax levies. 

In JYlbe v. Board of Education, 88 0. S., 403, it was held that a board of 
education is without power to issue bonds when it can not reasonably anticipate 
the possibility of making the tax levies necessary to retire the same; and the 
principle of this decision becomes even more important under article 12, section 
11 of .the constitution, above referred to. 

/However, since Rabe v. Board of Education, supra, was decided the general 
assembly has so amended the Smith one per cent law as to require that all interest 
and sinking fund levies shall be placed upon the tax duplicate before, and in 
preference to, levies for current expenses ( 104 0. L. 12). 

It seems that under the law as it now stands it is possible for a board of 
education to incur a bonded indebtedness, so long as the sinking fund levies them­
selves on account of such bonded indebtedness, together with other sinking fund 
levies applicable in the taxing district, do not exhaust the levying power under 
the Smith law. The result of such a practice, however, would be in an extreme 
case to deprive the taxing authorities of the means of raising revenue for current 
expenses. 

Therefore, when bonds of any kind are being issued the indebtedness thereby 
created should be spread over a sufficient number of years to bring the necessary 
sinking fund and interest levies within reasonable bounds, and so as not to impair, 
beyond the necessities of the case, the revenues for the anticipated current needs 
of the taxing district. 

Of course, article 12, section 11, does not apply to notes such as may be 
issued instead of bonds under section 5656, General Code. There is little dis­
tinction, however, in practice between the issuance of notes and the issuance of 
bonds; for unless the district can provide by taxation sufficient money to pay the 
notes when they are due, they will ultimately have to be converted into bonds 
under the restrictions which I have laid clown. 

The questions which I have suggested are after all practical ones. So far as 
the power of the board of education to borrow the money inquired about is con­
cerned, I am of the opinion, as above stated, that the authority exists and may 
be exercised within the limits which I have defined. 

The provisions of the law relative to state aid to weak school districts would 
seem to afford at least partial relief in cases of this sort. You do not, however, 
state facts which show whether or not the school district in question is qualified 
to receive any such aid. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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179. 

TAXATION-SCHOOL LEVIES-SECTIOXS 7592, 7751, G. C., Lll\1ITED BY 
Sr'IHTH LAW-STATE AID TO WEAK SCHOOL DISTRICTS-APPLI­
CA TIOX UNDER SMITH LAW. 

Section 7592, G. C., is 110 longer in force a11d no levy outside. the five mill 
limitation of the Smith law can ·be made thereunder. 

Section 7751, G. C., cannot be so interpreted as to permit a levy thereunder 
outside of the five mill limitation of the Smith law. 

The opinion of the attome"y general to the auditor of state under date of 
February 26, 1912, relative to the application of the law for state aid to weak 
school districts colrcurred in, but limited to its application to the said law as it 
then existed. 

Opinion of the attomey general to the auditor of state relative to the joint 
operation of the law for sta.te aid to weak school districts and the Smith one 
per cent law, found in Vol. 1, annual report of attorney general, 1912, p. 89, modi­
fied lb, p. 108, concurred in and followed, subject to the qualification that a board 
of education which has submitted a budget estimate requiring the levy of taxes 
to the full extent of all}' absolute limitation of .the Smith law, such as five mill 
limitation of section 5649-3a, G. C., should not be held to have disqualified the 
district to receive state aid, if such amount is insujjicie11t to operate the schools 
i11 accorda11ce with the provisions of the state aid law. 

CoLt:MBus, OHio, March 27, 1915. 

Bureau of l11spection and Supe1·vision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of your letter of February 27th, request­

ing my opinion upon the following questions: 

"Question 1: In a district in which the total levy is seven mills, two 
mills being under section 7592, G. C., must the tuition fund receive three­
fourths of the seven mills before the district can receive state aid? 

"Question 2: \Vhen ·an additional two mills are levied by the board of 
education under section 7751, G. C., must the tuition fund receive three­
fourths of the levy exclusive of the additional two mills? 

"The section provides that the proceeds of the levy shall be kept in a 
separate fund. The question is, must the tuition fund receive three­
fourths of the seven mills levy and the special fund be provided for out 
of the remaining one-fourth? 

"Question 3: Do you concur in the opinion of Attorney General 
Hogan, rendered to E. M. Fullington, auditor of state, under date of 
February 26, 1912? Said opinion relates to the payment of teachers in 
excess of statutory amount, barring districts from receiving state aid. 

"Question 4: Do you concur in the opinion of Attorney General 
Hogan, rendered to E. M. Fullington, auditor of state, under date of 
January 17, 1912-page 89, volume 1-1912, as modified page 108, volume 
1-1912?" 

Your first question can not be answered because it involves a legally impossible 
state of facts. There can be no levy under section 7592, General Code, in addi-
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tion to the fi\·e mill limitation of section 5649-3a, General Code. The later enact­
ment of the latter section, which is a part of the Smith law, repealed the former 
section by implication. (Rabe v. Board of Education, 88 0. S., 403). 

Your second question is founded upon a similar misapprehension. Section 
7751, General Code, which was enacted before the Smith law was passed, provided 
as follows: 

"Such tmtwn (for the pupils of a district attending a high school in 
another district under agreement between the two boards of education) 
shall be paid from either the tuition or contingent funds and when the 
board of education deems it necessary it may levy a tax of not to exceed 
two mills on each dollar of taxable property in the district in excess of 
that allowed by law for school purposes. The proceeds of such levy shall 
be kept in a separate fund and applied . only to the payment of such 
tuition." 

The phrase in this section "in excess of that allowed by law for school pur­
poses" can not be applied so as to permit a levy in excess of the five mill limi­
tation of the Smith law, which applies to "the local tax levy for all school pur­
poses." As originally enacted, the language of section 7751 referred to the 
limitations of sections 7591 and 7592, General Code, which, as above stated, were 
repealed by the Smith law. 

Your first and second questions, therefore, do not require any answer. 
Answering your third question, beg to state that I concur with the conclu­

sions of Attorney General Hogan, expressed in the opinion of February 26, 1912. 
I call your attention, however, to the fact that Mr. Hogan's opinion was an 

interpretation of the state aid law as it then existed. Since that time the law has 
been changed by the amendments and supplementary provisions found in 104 0. L., 
165. In concurring in the opinion of Mr. Hogan I do not wish you to under­
stand that' I hold that that opinion necessarily applies to the present law. That 
question has not been considered. 

Answering your fourth question, beg to state that I concur generally with 
the conclusions of Attorney General Hogan expressed in his opinion of January 
17, 1912, as later modified, subject, however, to the following qualifications: 

I am of opinion that when a board of education has filed with the county 
auditor for budgetary purposes an estimate of its needs for the incoming year, 
and such estimate of needs goes to the full extent of any absolute limitation 
imposed upon the district by the Smith one per cent. law, it may safely be assumed 
that the failure of the board of education to ask for more was clue to the certain 
knowledge of the members of the board that if more had been asked for it would 
have been denied. 

Putting it in another way, I do not think that any board of education ought 
to be required, in order to qualify the district for state aid, to submit a budget 
which would require a levy certainly in excess of any such absolute limitation. 

By the phrase "absolute limitation" I mean, for example, the five mill limi­
tation of section 5649-3a, General Code. 

The inability of a school district to have a levy of more than five mills does 
not depend upon other levies in the same territory, and the function of the 
budget commission with respect to the reduction of any excessive levy, measured 
by this limitation, is purely ministerial. 

Therefore, if a board of education should ask for an amount for a given 
year which fully exhausts the five mill limitation, I would not think that the 
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district would be disqualified for state aid merely because the amount asked for 
111ight not be ~ufficient J:o conduct ;:;n eight month~' school and to pay the required 
minimum salaries to teachers. 

The same principle could be applied to any other absolute limitation of law. 
Under the Smith law, as amended by the Kilpatrick law, however, the limitations 
pro\'ided in sec.tion 5649-3a are the only absolute limitations. 

Respectfully, 
Enw ARD C. TuRNER. 

Attorney General. 

180. 

MUNICIPAL CORPORATION-MAY APPORTION PROCEEDS OF LEVY 
FOR HOSPITALS BETWEEN TWO INSTITUTIONS, BUT NOT WITH 
HOSPITAL ORGANIZED FOR PROFIT. 

The arrangement authorized by section 4021, G. C., whereby a municipal cor­
poration may levy taxes and pay the proceeds thereof to a hospital for charity 
work, may be made with more than one hospital, but not with a hospital organized 
for profit. 

CoLUMBUS, OHio, March 27, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of March 19th, submitting 

for my opinion the following questions: 

"Question 1. May the council of a city apportion the proceeds of a 
levy for hospital purposes between two institutions, if such are organized 
to furnish the hospital services mentioned in section 4021, General Code? 

"Question 2. If a hospital association is a corporation for profit, 
could such organization receive public funds if it otherwise complies with 
the law?" 

It appears that the questions are submitted at the request of the prosecuting 
attorney of Licking county, who calls attention to the provisions of article 8, section 
6 of the constitution. 

Section 4021 of the General Code provides as follows : 

"The council of each municipality, annually, may levy and collect 
a tax not to exceed one mill on each dollar of the taxable property of 
the municipality and pay the amount to a private corporation or association 
which maintains and furnishes a free public hospital for the benefit of the 
inhabitants of the municipality, or not free except to such inhabitants of 
the municipality as in the opinion of a majority of the trustees of such 
hospital are unable to pay. Such payment shall be as and for compensa­
tion for the use and maintenance of such hospital. \Vithout change or 
interference in the organization of such corporation or association, the 
council shall require the treasurer thereof, annually, to make a financial 
report setting forth all of the money and property which has come into 
its hands during the preceding year and the disposition thereof, together 
with any recommendations as to its future necessities." 

The legislature has, in this section, seemingly undertaken to authorize munic-
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ipalities to compensate hospitals for charity work, upon the theory that such work 
is a benefit to the municipality, in that it relieves the public of the burden of caring 
for the sick poor, which under the general statutes of the state would otherwise 
be cast upon it. 

Inasmuch as the prosecuting attorney raises the constitutional question, this 
may be first considered. 

In Zanesville v. Crossland, 8 C. C., 652, it was held that what is now section 
4022, General Code, is constitutional. That section provides, and then provided as 
follows: 

"Such council may agree with a corporation or assoctatton organized 
in the municipality for charitable purposes, for the erection and manage­
ment of a hospital for the sick and disabled, and a permanent interest 
therein to such extent and upon such terms and conditions as may be agreed 
upon between them. The council shall provide for the payment of the amount 
agreed upon for such interest, either in one payment or installments 
or so much each year as the parties may stipulate." 

The circuit court, per Jenner, ]., on the authority of \>Valker v. Cincinnati, 
21 0. S., 15, limited the words "any joint stock company, corporation or associa­
tion whatever," as used in article 8, section 6 of the constitution, to "projects 
originated by individuals, * * * uoith a view to gain." 

There was another question in the case cited, arising under the peculiar 
language of section 4022. It appeared that the municipality in that case had not 
acquired "a permanent interest" in the hospital with which it was proposed 
to enter into a contract, nor did the contract provide for such an interest. The 
circuit court held that this alleged defect was immaterial. 

Kow the case of Zanesville v. Crossland was reversed, without report, in 
Crossland v. Zanesville, 56 0. S., 735. Such reversal may have been upon constitu­
tional grounds or upon grounds arising out· of the interpretation o£ the statute. 
Inasmuch as the concurrence of a majority of the court was necessary for a re­
versal, and it is not to be supposed that the constitutional question wuulJ have 
been decided without an opinioit, it seems that it must be assumed that the case 
was reversed upon the second ground above suggested, and that the supreme 
court did not intend to disapprove the opinion of the circuit court on the constitu­
tional question. 

I feel that it would be improper for me to hold that a given statute is un­
constitutional where such a holding is not plainly required by the circumstances 
of the case; and where, as in this case, there is a decision interpreting the con­
stitution in a given way, I feel that I ought to follow such a decision. 

Accordingly, I am of the opinion that article 8, section 6 of the constitution 
should be so interpreted as to prohibit a municipality from in any way contributing 
to the support of a corporation or association of individuals organized with a view 
to gain; but that said section does not prohibit a reasonable arrangement under 
statutory authority between a municipality and a corporation or association not 
organized with a view to gain, whereby the municipality may be relieved of some of 
the burdens otherwise cast upon it. 

Section 4021, General Code, is in its essential particulars similar to section 
4022, which was involved in the Zanes,·illc case. The decision in that case is, 
I believe, equally applicable to it. 

In this connection, and before taking up the question as to the interpreta­
tion of section 4021, I wish to state, for the sake of clearness, that a contract 
between a municipal corporation and a hospital organized with a view to profit, 
whereby the municipality merely pays the hospital for actual services rendered 
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in the care of the sick poor, would not be prohibited by article 8, section 6 of the 
constitution. The distinction here is between payment for actual services rendered 
and the payment of the proceeds of a whole tax levy, regardless of the amount 
thereof. Even though the payment of such tax levy be regarded as compensatory, 
it would, in my opinion, constitute the raising of money for or in aid of a cor­
poration, within the meaning of the constitutional provision, the other necessary 
condition defined in Zanesville v. Crossland, supra, being present. 

It follows, therefore, that whil~ section 4021, General Code, is constitutional 
within its proper sphere, it cannot be so interpreted as to authorize council to 
pay all, or any part, of the proceeds of a tax levy to a hospital corporation 
organized for profit. 

This statement answers your second question. 
Answering your first question, would advise that, in my opmwn, the arrange­

ment contemplated by section 4021, General Code, may be made with more than one 
hospital. 

181. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

STATE BOARD OF HEALTH-APPROVAL OF ORDER FOR SEWAGE 
AND SEWAGE TREATTYJENT PLANT VILLAGE OF BRYAN, OHIO. 

CoLUMBUS, OHIO, March 29, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
l\Iv DEAR GovERNOR :-Attached hereto please find order of the Ohio state 

board of health directed to the village of Bryan, which is as follows: 

"Be It Ordered by the state board of health of the state of Ohio that 
the village of Bryan shall within five years from the date upon which this 
order is approved by the governor and the attorney general of the state 
of Ohio, install and have in operation the necessary sewers and a sewage 
treatment plant to correct the pollution of Joe run and Lynn run." 

This order amends a previous one and is made pursuant to an agreement 
reached after a conference with the officials of the village of Bryan ana those of 
the state board of health with your knowledge and consent. 

I have examined the provisions of the order and I have approved the same. 
It is now forwarded to you for your approval in accordance with the provisions 
of section 1254 of the General Code. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 



ATTORXEY GENERAL. 335 

182. 

FREE E:\IPLOY}.IEXT AGEXCIES-~10~EYS APPROPRIATED IX HOUSE 
BILL NO. 218 TO EXTEXD FREE E~IPLOYMENT AGENCIES ARE 
CURRENT EXPENSES OF GOVERNMENT. · 

The appropriation of five thousand dollars for the purpose of e%1ending the 
system of free emplo}'lllellt agencies, made in house bill 218, passed March 4, 1915, 
is for "current e%penses" of the state government under the provisious of sub­
division 9 of section 871-22, G. C. 

CoLUMBUS, OHio, March 29, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-1 have your letter of March 25, 1915, with which you enclose 

certified copy of house bill No. 218. You ask my opinion as to whether or not this 
act is a current expense under the constitution of the state of Ohio; you also ask 
what constitutes current expenses of government. The act referred to is as 
follows: 

"Section 1. That the following sum, for the purpose hereinafter 
specified, be, and the same is hereby appropriated out of any moneys 
in the state treasury to the credit of the general revenue fund, not other­
wise appropriated: 

"Industrial commission of Ohio. 
"For the purpose of extending the system of free employment 

agencies ------------------------------------------------------$5,000.00." 

The words "current expenses" are used in section 1b of article II of the con­
stitution of the state of Ohio, but are not defined either in the constitution or in 
the statutes of this state. · 

The system of free employment agencies is establisheo, extended, conducted and 
maintained in this st<.~te under authority of a law of a general and permanent 
nature, being subdivision 9 of section 22 of the industrial commission of Ohio act, 
( 103 0. L., 95). This appropriation is made for the purpose of carrying into 
effect the provisions of this law, and to provide for the running expenses 
or the "current expenses" of the free employment agencies of this state as 
may be established and conducted under authority of subdivision 9 of section 2 
of the industrial commission act. 

Therefore, in my opinion, this appropriation is for "current expenses" of the 
state government. 

It would be extremely difficult, indeed if it would not be impracticable, to 
attempt a definition of what would constitute "current expenses" of the state. 
A consideration of the question makes obvious the fact why a definition of these 
words has not heretofore been attempted, and I therefore suggest that this ques­
tion can best be determined in each separate instance on the particular facts 
presented. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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183. 

COUXTY BOARD OF EDUCATIOX-CANNOT DISCONTINUE RURAL 
SCHOOL DISTRICT AXD JOIX SUCH DISTRICT TO A RURAL OR 
VIULAGE SCHOOL DISTRICT COXTIGUOUS THERETO-COUXTY 
BOARDS SHOULD RESCIND ATTDIPTED ACTION BY RESOLU­
TION-FUNDS OF RURAL SCHOOL DISTRICT SHOULD BE RE­
TURNED TO ORIGINAL DISTRICT-VOTE OF ELECTORS 1\'ECES­
SARY TO ABOLISH RURAL SCHOOL DISTRICT-BO~D ISSUE FOR 
S.'\:.IE l.IAY BE SUB::-.IITTED AT ONE ELECTION. 

The county board of education has 110 authority u11der section 4736, G. C., as 
amended, 104 0. L., 138, to discontinue a rural school district and join it to a 
rural or village school district contiguous thereto. 

A county board having attempted to discontimu a rural school district by 
resolution of record, a copy of which has been filed with the county auditor under 
the provision of section 4736, G. C., as amended, should rescind said resolution 
and fur11i.ih a copy of the resci11ding resolution to the county auditor. A copy of 
such rescindi11g resolution .should also be fumished to the clerks of the boards of 
education of the school districts mentioned in said former resolution. 

If the funds of such rural school district have been turned over to the treasurer 
of the board of education of the rural or village school district contiguous thereto, 
as a result of the action of the cozlllty board of educatio11, upon receipt of the 
notice as above provided, said funds should be returned to the treasury of the 
rural school district from which they were transferred. . 

It is 11ecessar:y, in order to abolish a rural school district, that the question be 
submitted to a vote of the qualified electors of such district under the provision of 
section 4735, G. C., as amended, and supplemented by sections 4735-1 and 4735-2, 
G. C., 104 0. L., 138. 

The question of cenlrali::ation under provision of section 4736, G. C., as amended 
104 0. L., 139, and the question of issuing bo11ds under provision of section 7625, 
G. C., may be submitted to the qualified electors of a rural school district at one 
election. 

CoLu.Mnus, 0Hro, March 29, 1915. 

Hox. CLARK GooD, Prosecuting Attonze3•, Van Wert, Ohio. 
DE.\R SrR :-In your letter of l.Iarch 6th, you request my opinion as follows: 

'The board of education of the county of Van \Vert, Ohio, acting 
under the provisions of 4736 of the General Code, passed a resolution to 
discontinue several special districts in Ridge township, that is, put the 
special district back into the general township district. 

"1. If their action was contrary to law should they take any further 
action in reinstating these special districts? 

"2. If the funds of the' special district have been transferred to. the 
general township district fund, should there by any further action taken 
to transfer these funds back to the special school districts? 

"3. Is it necessary, to abolish special school districts, that there be an 
election held in these special school districts for that purpose? 

"4. In event an election is necessary and a majority voted to go back 
into the general township district, then in order to centralize in the town­
ship should there be an election held on the question of centralization, 
and then an election held on the question of bond issue, or would one 
election for the issuing of bonds be sufficient?" 
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Section 4679, G. C., as amended in 104 0. L., 133, relates to the classification 
of the schools of the state, and provides: 

"The school districts of the state shall be styled, respectively, city 
school districts, village school districts, rural school districts and county 
school districts." 

Section 4735, General Code, 104 0. L., 138, provides: 

"The present existing township and special school districts shall con­
stitute rural school districts until changed by the county board of educa­
tion, and all officers and members of boards of education of such existing 
districts shall continue to hold and exercise their respective offices and 
powers until their terms expire and until their successors are elected 
and qualified." 

Section 4735-1 General Code, as found in 104 0. L., 138, provides: 

"When a petition signed by not less than one-fourth of the electors 
residing within the territory constituting a rural school district, praying 
that the rural district be dissolved and joined to a contiguous rural or 
village district, is presented to the board of education of such district; or 
when such board, by a majority vote of the full membership thereof, shall 
decide to submit the question to dissolve and join to a contiguous rural 
or village district, the board shall fix the time. of holding such election at 
a special or general election. The clerk of the board of such district 
shall notify the deputy state supervisors of elections, of the date of such 
election and the purposes thereof, and such deputy state snpervisors shall 
provide therefor. The clerk of the board of education shall post notices 
thereof in five public places within the district. The result shall be de­
termined by a majority vote of such electors." 

Section 4735-2 General Code, as found in 104 0. L., 138, provides: 

"The legal title of the property of the rural school district, in case 
such rural district is dissolved and joined to a rural or village district as 
provided in section 4735-1, shall become vested in the board of education 
of the rural or village school district to which such district is joined. The 
school fund o.f such dissolved rural district shall become a part of the 
fund of the rural or village school district which it voted to join. The 
dissolution of such district shall not be complete until the board of edu­
cation of the district has provided for the payment of any indebtedness 
that may exist." 

Section 4735-1 of the General Code, as above quoted, provides the proper 
procedure to dissolve a school district, formerly designated as a special school 
district, but now, under the above provision of section 4735 G. C., known as a 
rural school district, and to join it to a contiguous rural or village school district. 

Section 4736 G. C., as amended in 104 0. L., 138, provides in part as follows: 

"The county board of education shall as soon as possible after organ­
izing make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be most 
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easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district 
lines and transfer territory from one rural or village school district to 
another. A map designating such changes shall be entered on the records 
of the board and a copy of the resolution and map shall be filed with the 
county auditor. In changing boundary lines the board may proceed without 
regard to township lines and shall provide that adjoining rural districts 
are as nearly equal as possible in property valuation. In no case shall any 
rural district be created containing less than fifteen square miles." 

\"'hile the county board of education has authority, under the above provision 
of section 4736 G. C., to change district lines and transfer territory from one 
rural or village school district to another for the purposes therein mentioned, no 
authority is given to said board to dissolve a rural district and join it to a rural 
or village school district contiguous thereto. 

Replying to your first question, I am of the opinion that the action of the 
county board of education of Van \Vert county, in passing a resolution to dis­
continue several "special" districts in Ridge Township within said county, had no 
effect in law and said county board should, by resolution properly passed, rescind 
its former resolution, correct its records and notify the county auditor of said 
county by furnishing him with a copy of the rescinding resolution. A copy of 
such rescinding resolution should also be furnished to the clerk of the board of 
education of Ridge township rural school district, and to each one of the clerks 
of the special school districts mentioned in saicl former resolution. 

lf the funds of the special districts have been turned over to the treasurer of 
the board of education of Ridge township rural school district, as a result of the 
action of the county board of edue'ation, above referred to, upon receipt of the 
above notice said board of education of the Ridge township rural school district 
should order said funds to be returned. 

The answer to your third question is found in the above provisions of section 
4735, 4735-1 and 4735-2 General Code (104 0. L., 138). 

Your fourth question is answered in opinion No. 41 of this department, ren­
dered to Hon. Frank \V. Miller, superintendent of public instruction, under date 
of January 30, 1915, a copy of which is enclosed. 

184. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

RURAL SCHOOL DISTRICTS-AUTHORIZED TO CALL SPECIAL ELEC­
TION TO SUBMIT QUESTION OF CENTRALIZATION TO VOTE OF 
QUALIFIED ELECTORS. 

The provision of section 4726, G. C. as amended 104 0. L., 139, taken in con­
nection with the provision of section 4839, G. C., authorizes the calling of a special 
election in a rurai school distric( for Ill£ purpose of submitting the question of 
centralization to the vote of the qualified electors of such district. 

CoLt.:MBt.:s, OHio, March 30, 1915. 

HoN. D. F. MILLS, Prosecuting Attorney, Sidney, Ohio. 
DEAR SIR :-1 have your letter of ::\1arch 6, 1915, in which you state: 
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"Several of the rural school districts of Shelby county are considering 
the question of centralization of their schools, and are contemplating sub­
mitting the question to the voters of their respective districts, at a special 
election to be called for that purpose, under section 4726, G. C. 
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The question raised by you and on which you ask my opinion is whether or 
not there is any statutory provision for the calling of a special election for such 
purpose. 

Section 4726 G. C., as amended in 104 0. L., 139, provides: 

"A rural board of education may submit the question of centralization, 
and, upon the petition of not less than one-fourth of the qualified electors 
of such rural district, or upon the order of the county board of education, 
must submit such question to the vote of the qualified electors of such rural 
district at a general election or a special election called for that purpose· 
If more votes are cast in favor of centralization than against it, at such 
election, :Such rural board of education shall proceed at once to the cen­
tralization of the schools of the rural district, and, if necessary, purchase 
a site or sites and erect a suitable building or buildings thereon. If, at 
such election, more votes are cast against the proposition of centralization 
than for it, the question shall not again be submitted to the electors of 
such rural district for a period of two years, except upon the petition of 
at least forty per cent. of the electors of such district." 

Under the above provision of the statute, the board of education of a rural 
district has authority, and, upon the petition of not less than one-fourth of the 
qualified electors of such district or upon the order of the county board of educa­
tion it becomes the duty of the board of education of such rural district, to submit 
the question of centralization to the vote of the qualified electors of such rural 
district at a general election or a special election called for that purpose. 

As observed by you, this section of the General Code makes no provision for 
the calling of such special election nor for giving notice of the time when and 
the place where such special election shall be held. 

I call your attention to the provision of section 4839, which provides: 

"The clerk of each board of education shall publish a notice of all 
school elections in a newspaper of general circulation in the district or 
post written or printed notices thereof in· five public places in the district 
at least ten days before the holding of such election. Such notices shall 
specify the time and place of the election, the number of members of the 
board of education to be elected, and the term for which they are to be 
elected, or the uature of the question to be voted upon." 

While section 4840 G. C. provides: 

"Unless a statute providing for the submission of a question to the 
voters of a county, township, city or village provides for the calling of a 
special election for that purpose, no special election shall be so called. The 
question so to be voted upon shall be submitted at a regular election in 
such county, township, city or village, and notice that such question is to 
be voted upon shall be embodied in the proclamation for such election." 

this provision does not apply to boards of education, and, replying to your 
question, I am of the opinion that the provision of section 4726 G. C., as amended 
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in 104 0. L., 139, taken in connection with the provision of section 4839 G. C., 
authorized the calling of a special election in a rural school district for the purpose 
of submitting the question of centralization to the vote of the qualified electors 
of such district. 

A board of education, desiring to submit the question of centralization to 
the qualified electors of its district, at a special election to be called for that pur­
pose, should pass a resolution declaring its intention and fixing the time and place 
of holding said election. A copy of said resolution should be certified to the 
board .of deputy state supervisors of elections of the ·county, in order that said 
board' may prepare the ballots and make the necessary arrangements for the 
submission of said question. · 

185. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

FUI'\ERAL REFORM ASSOCIATION- ENGAGED IN MAKING CON­
TRACTS OF INSURANCE. 

The Funeral Reform Association of the United States, as disclosed by the 
deposition of S. T¥. Mather, is engaged in making contracts substantially amounting 
to insurance. · 

COLUMBUS, OHIO, March 30, 1915. 

HoN. FRANK TAGGART, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR :-On January 25, 1915, I received from Mr. E. M. Small, deputy 

superintendent of insurance, the following request for an opinion: 

"Enclosed herewith you will find deposition entitled 'investigation in 
the matter of Funeral Reform Association of the United States by the 
state department of insurance, represented by Messrs H. L. Goodbread, 
J. W. ·Harsha and C. E. Nixon, held at Clevefand, Ohio, Thursday, 
January 14, 1915, for your consideration and advice. 

"The taking by this department of the enclosed deposition was 
prompted by complaint filed with this department that the Funeral Reform 
Association, Cleveland, Ohio, is doing an insurance business. 

"We wish to inquire if it is your opinion, based upon the facts as set 
out in said deposition, that the said association is conducting an insurance 
business." 

At the time this request was submitted to me it was understood that additional 
information, together with a brief on the question involved, was to be sub­
mitted to me by l\Iessrs. Pretzman and Nixon, attorneys of this city. The in­
formation desired has but recently been furnished me, and I call your attention 
to that fact as explaining my delay in submitting to your department my opinion. 

The deposition of S. \V. }\father, referred to in the request for opinion, discloses 
that said deponent, S. \V. }\father, is and has been for many years past engaged 
in business as a funeral director and coffin manufacturer in Cleveland, his office 
and factory both being on the same premises known as No. 3227 \Vest 25th 
street. His coffin manufacturing business is operated under the name of "The 
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S. \V. ~lather Casket Company," but is not incorporated, and said ~lather is its sole 
owner. Said S. W. ~lather is also vice-president and general manager of the 
Funeral Reform Association of the United States, a corporation having its offices 
and place of business at Xo. 3227 \Vest 25th street, Cleveland, Ohio, in the same 
rooms or quarters occupied and used by the said :O.lather in the conduct of his 
business of funeral director. The office is maintained by S. \V. ::\lather at his 
own expense. The Funeral Reform Association is a corporation not for profit. Its 
ostensible purpose and business is to secure for its members and their families 
a saving in burial expenses in the event of the death of any member or of one 
of his family, and in consideration of such membership privileges and benefits, 
each member is required to pay a fee of $1.00 in case such member is single, and 
$3.00 if he has a family. The following is a copy of a certificate of membership, 
designated "Exhibit A" in the depos.ition: 

"THE FUNERAL REFOR~f ASSOCIATIOX OF THE UXITED 
STATES. 

"To All Persons, Greeting: 
"This certifies that ------------------------------ having paid the 

sum of $3.00 is entitled to all the rights, privileges, and benefits of mem­
bership in this association as prescribed by its constitution and by-laws. 
Given under our hands and seal ·this ---------- day of ----------------· 
A. D., ------· 

"SEAL. President, 

"Secretary." 

A member receives and is promised no benefit except in the event of his 
death or of the death of a member of his family. In the event of any such death he is en­
titled to receive membership benefits only from S. \V. l\Iather with whom the Reform 
Funeral Association ·has a contract to furnish undertaking services and casket at 
a reduced price to its members. If the member employ any undertaker other 
than S. \V. Mather or purchases a casket elsewhere he loses the benefits to which 
his membership entitles him. 

The following is an extract of a circular issued by the Funeral Reform Associa­
tion, marked "Exhibit D" in the .deposition: 

"The membership is numbered by the thousands and applications for 
membership are constantly on the increase. To carry out its purpose a 
contract was entered into with the S. W. l\Iather Casket Company to manu­
facture and furnish funeral supplies for our members, and attend to the 
burial of our dead at prices designated by the association." 

From membership fees paid into the association the agent securing the 
member gets one-half and the association the other half. Jt is only by employing 
~lather as undertaker and purchasing from him the casket and other burial furnish­
ings that a member is able to secure the benefits promised by virtue of his cer­
tificate of membership. The association has no contract with any other under­
taker or casket manufacturer, and at no other place is the certificate of such 
member of value to its owner or entitle him to any reduced rate or other benefit. 

You inquire whether the Funeral Reform Association, under the facts above 
stated, is engaged in conducting an insurance business. Section 665 of the General 
Code, defines who may engage in the insurance business in Ohio, as follows: 
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"1\ o company, corporation, or association, whether organized in this 
state or elsewhere, shall engage either directly or indirectly in this state 
in the business of insurance, or enter into any contracts substantially 
amounting to insurance, or in any manner aid therein, or engage in the 
business of guaranteeing against liability, loss or damage, unless it is 
expressly authorized by the laws of this state, and the laws regulating 
it and applicable thereto, have been complied with." 

Although the deposition discloses that the Funeral Reform Association only 
guarantees to its members that it will provide reduced burial rates in the event 
of the death of a member or of one of his family, and that the assessment or 
premium for this privilege is payable in a lump sum and at the origin of the 
contract, I do not believe that the character of the contract is changed thereby 
or that the definition of "insurance" is evaded. 

While not altogether free from doubt, I am of the opinion upon the facts 
revealed in the deposition that the Funeral Reform Association is engaged in 
making contracts substantially amounting to insurance. 

Although your question involves only the question as to whether or not the 
Funeral Reform Association is conducting an insurance business, yet in examining 
the testimony of Mr. Mather, my attention is called to the provisions of section 
666 of the General Code relative to the insurance of burial and funeral expenses, 
which is as follows : 

"No company, corporation or association engaged in the business of 
providing for the payment of the funeral, burial or other expenses of de­
ceased members, or certificate holders therein or engaged in the business 
of providing any other kind of insurance shall contract to pay or pay such 
insurance or its benefits or any part of either to any official undertaker 
or to any designated undertaking concern or to any particular tradesman 
or business man, so as to deprive the representative or family of the de­
ceased from, or in any way to control them, in procuring and purchasing 
such supplies and services in the open market with the advantages of com­
petition, unless expressly authorized by the laws of this state and all 
laws regulating such insurance or applicable thereto have been complied 
with." 

Apparently the Funeral Reform Association,· under the facts revealed in .the 
deposition, is, without being "expressly authorized by law" also engaged in a 
class of business prohibited by the above statute and liable to the penalty imposed 
for such violation. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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186. 

WORK::\IEX'S CO::\lPEXSATIOX ACT-QUERIES RELATIVE TO RULES 
ADOPTED BY IXDUSTRIAL C0::\1::\HSSIOX GOVERNING RATES OF 
IXSURAXCE UXDER WORK::\IEX'S CO::\IPENSATIOX ACT SHOULD 
BE CO:-J"SIDERED FIRST BY IXDUSTRIAL CO::\DIISSION. 

CoLUMBt:s, OHIO, ::\farch 30, 1915. 

RoN. FR.\NK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
l\1y DEAR GovERNOR :-As per your request I have considered the letter of 

The Builders' and Traders' Exchange, of Columbus, Ohio, addressed to you under 
date of March 12, 1915, relative to the rules adopted by the industrial commission 
governing the rating system under the compensation act. 

This body requests its special committee to appear before the "proper authority" 
and ask for some measure of relief, etc. The "proper authority" is the industrial 
commission of Ohio, which, under favor of sections 6, 7 and 8, is specifically 
authorized to fix the rates and penalty complained of. 

Section 7 of the act, section 1465-54 of the General Code, provides that: 

"It shall be the duty of the state liability board of awards, in the 
exercise and discretion conferred upon it in the preceding section, ultimately 
to fix and maintain, for each class of occupation, the lowest possible rates 
of premium consistent with the maintenance of a solvent state insurance 
fund and the creation and maintenance of a reasonable surplus, after 
the payment of legitimate claims for injury and death that it may authorize 
to be paid from the state insurance fund for the benefit of injured and 
the dependents of killed employes. * * *" 

For the governor or the attorney general to pass intelligently upon the question 
of rates it would be necessary to make an exhaustive examination of the nature 
of the business and the hundreds of various persons and industries coming under 
the provisions of this law. 

Subdivision 3 of section 7 of this act (section 1465-54, G. C.) provides as 
follows: 

"3. On the first day of July, 1914, and semi-annually thereafter, a 
readjustment of the rates shall be made for each of the several classes 
of occupation or industry which, in the judgment of the board, have de­
veloped an average loss ratio, in accordance with the experience of the 
board in the adiministration of the law as shown by the accounts kept 
as provided herein." 

It would be appropriate, and anyone aggrieved thereby would have the right, 
to appear before the industrial commission, file complaint against unreasonable 
rates, and be heard in support thereof. If upon such hearing said rates as amended, 
or as adhered to by the commission, are still unsatisfactory to the party so com­
plaining, then recourse could be had by such party's appealing to the court and 
the rate attacked on the ground of unreasonableness as not "being the. lowest 
possible rate of premium consistent with the maintenance of a solvent state in­
surance fund," etc. 

The so-called "penalization charges" are the result of the commission's en­
deavor to maitnain the lowest possible rate. If there are no accidents in excess 
of what the general rule might contemplate, no so-called penalty attaches, but 
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if such unusual accident occurs, then the additional charge as provided for in rule 
5 (bulletin of the industrial commission, January I, 1915, vol. II, No. 1, page 45) 
would attach. 

A careful personal inspection of all the plants insured in Ohio could be im­
possible with anything short of an army of inspectors ; so this rule has been pro­
mulgated in Ohio in its developing stages, and is being amended every six months, 
as experience dictates. It is but the converse of the rule followed by liability 
insurance companies. Such companies inspect a man's factory and tell him that the 
rate will be lower to him if he makes c~rtain changes suggested by the in­
spector. The plan of the commission is to estimate the lowest possible rate con­
sistent with safety, reserving to itself under its authorized rule the right to attach 
additional rates if unusual accidents should occur. 

A full analysis of this interesting feature of the industrial insurance requires 
a discussion of considerable length. Inasmuch as these rules are not permanent, 
but are subject to change, and are being changed, at the end of each six-month 
period, any complaint should be in the first instance filed and heard before the 
commission promulgating such rules complained against. 

187. 

Respectfully, 
EDWARD C. TURNER, 

Attomey General. 

SECTIONAL NUMBER OF HOUSE BILL KO. 522, APPEARING IN 103 
0. L., 767, SHOULD BE NO. 3515-1, G. C., FOR ENTIRE BILL-BAL­
LOTS FOR SUBMITTING PLAN OF CITY GOVERNMENT SHOULD 
BE "CHAPTER 1, SECTIO::-J 3515-1, G. C." 

House bill No. 522, passed by the gen.eral assembly, April 28, 1913, as found 
in 103 o~ L., 767, to 786, both inclusive, has been officially designated as "sectioll 
3515-1 of the Gener~l Code." 

The placi11g of the word a11d figures "section 3515-6" opposite section 6 of 
article 1 of the bill was a clerical error and should be disregarded. 

The chapter and section number to be supplied h~ the blanks appearing in 
section 3 of article 1 of said house bill No. 522, on the ballots for the submission 
of the questi01~ of adoption of a plan of city govemment, should be "chapter 1, 
section .3515-1 of the Geneml Code." 

CoLl:IMBt:s, OHIO, :\larch 31, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-Your letter of March 26th, requesting my opinion, 1s received and 

is as follows: 

"We beg to submit for opmwn a question submitted to this depart­
ment by the board of deputy state supervisors of elections of Colum­
biana county, Ohio, which communication reads as follows: 

"'We have filed with us a petition to submit the city manager plan of 
government in the city of \Vellsville. \Ve note in section 3 as shown on 
page 767 of volume 103, that it should be submitted as provided in chapter 
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section __ , of the General Code. \Vhat chapter and section shall we 
have printed on the ballot? The city manager plan is given on page 771 
of volume 103 as article 4, which is confusing.'" 

''Please give us your opinion upon this question as soon as possible." 

The law providing for optional plans of government for municipalities and 
permitting the adoption thereof by popular vote is contained in house bill Xo. 522, 
passed by the general assembly April 28, 1913, and is found in volume 103, Ohio 
Laws, pages 767 to 786, both inclusive. 

Opposite the first section of the law as it appears in 103 Ohio Laws, page 767, 
is found the official Code number, to-wit, section 3515-1. X o other Code numbers 
have been given to any part of this bill, except that opposite section 6 of the bill, 
on page 769, 103 Ohio Laws, appears the Code number "section 3515-6." 

An examination of the enrolled copy of said house bill Xo. 522 reveals the 
fact that the first six sections of the bill were originally given Code numbers, 
being section 3515-1 to 3515-6, both inclusive. Thereafter, all of said Code num­
bers, except section 3515-1 and section 3515-6, were erased from the enrolled copy, 
and the bill in this condition was filed with the Secretary of State and carried 
into 103 Ohio Laws. 

It is therefore clear that the official whose duty it was to assign the Code 
numbers to this law intended to assign but one Code number to the entire bill, 
and that said number should be "3515-1," and that the number "3515-6" was left 
on the enrolled bill through a clerical error. This conclusion is supported by the 
fact that section 6 of the bill, opposite which the Code number "3515-6'~ appears, 
is at the top of a page, and in making the erasures above menti"oned was evidently 
overlooked; and by the further fact that the certificate at the end of the bill is 
in the following words: 

"The sectional 1111111ber on the margin herein 1s m conformity to the 
General Code," . 

thus indicating that only one sectional number had been assigned to this par­
ticular bill. 

The Code number "section 3515-6" should, therefore, be disregarded and the 
entire house bill No. 522 should be regarded as "section 3515-1 of the General 
Code.'' 

Your question therefore can be answered specifically by saying that there 
should be printed on the ballots the following question: 

"Shall the city manager plan of government, as provided in chapter 1, 
section 3515-1 of the General Code, be adopted?" 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Get~eral. 
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188. 

COUNTY C0.\1.\IISSIOXERS-XOT AUTHORIZED TO ERECT 1fEl\IORIAL 
BUILDIJ\G WHERE LEVY AUTHORIZED BY ELECTORS WAS FOR 
"A l\10!\Ul\IENT OR OTHER SUITABLE l\IE::\IORIAL STRUCTURE." 

Under sections 14848 and_ 14849, Appendix General Code, the commissioners 
of a county are not authorized to erect a memorial building containing rooms for 
assemblage aud other similar purposes, but ouly to erect a structure of a monu­
mental character. 

T1/hen the ta.r pro·vided for by these sections has been levied and is in the 
treasury, it may i.md must be expended for tlze purpose of erecting a monument 
or memorial structure, unless the project is formally abandoned. Lapse of time 
between the uwl.'iug of the lez•y and expenditure of the IIIOileJ• does not affect the 
case. 

Cou;MBL"S, OHIO, :\larch 31, 1915. 

RoN. DEAN X. STANLEY, Prosecuting Attome::,•, Lebanon, Ohio. 
DEAR Sm:-Your letter of :\Iarch 22nd, the receipt whereof 1s acknowledged, 

1s as follows: 

"In 1901, the Commissioners of 'vV arren county, Ohio, by virtue of 
section 3107-38 of the Revised Statutes of Ohio in force at that time, sub­
mitted. to a vote of the electors of vVarren county the question of levying 
a tax as provided in section 3107-39 of the Revised Statutes, at which 
election a majority of the votes cast were in favor of such tax. Pursuant 
thereto, a tax was levied and there is now in the hands of \Varren county 
a sum in excess of $9,000, the proceeds of said tax and the interest thereon. 

"The commissioners of vVarren county desire to expend this money in 
the erection of a memorial building to commemorate the memory of sol­
diers from said county who served in the Union army in the war of the 
Rebellion. 

"In 1905, trustees were appointed by Gov. Herrick, as provided in 
section 3059 of the General Code, who submitted to the voters of this 
county the question of issuing bonds as provided in said section and 
those subsequent thereto. A majority of the votes cast upon such propo­
sition were against the issuance of such bonds. 

"I write to request your opinion, first as to whether or not the com­
misioners may now proceed to erect a memorial building using the funds 
now in their hands and such additional funds as may be donated for that 
purpose; second, if your answer upon the first question is in the affirma­
tive, have the commissioners the power to furnish and maintain such 
building when it is erected." 

Section 3107-38 of the Revised Statutes, to which you refer, IS now found 
m the appendix to the General Code under the sectional number "14848." The 
entire act of which it is a part is as follows: 

"Sec. 14848. The comm1ss1oners of any county in this state be and 
they are hereby authorized to submit to a vote of the people of said county, 
at any general election for state and county officers, the question whether 
or not a tax of not more than one-half mill upon each dollar shall be levied 
upon all property upon the tax duplicate of said county to raise a fund 
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wherewith to erect a monument or other suitable memorial structure to 
perpetuate the memory of soldiers from said county who served in the 
union army during the late rebellion." 

"Sec. 14849. In case a majority of the voters of any county voting 
upon said question shall vote in favor of imposing said proposed tax for 
said purpose, said tax shall be made payable in two installments of one­
quarter of a mill each, and shall be imposed and collected during the 
two years next succeeding the taking of said vote, and the moneys arising 
from said tax shall be expended by said commissioners in the erection of a 
monument or other suitable memorial structure, as said commissioners 
may deem best and most appropriate, at such place in said county as may 
be designated by said commissioners, and said money shall be applied to 
no other use or purpose whatever." 
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The tax having been levied, the commissioners, in my opinion, have the 
right to expend it for the purpose for which it was levied. Although a period 
of fourteen years has elapsed since the levy was made, it does not appear that 
there has been an abandonment of the project, as might have been the case had 
the vote been favorable, but had the commissioners neglected for an equal number 
of years to make the levy. 

The proceeds of the special tax constitute a trust fund, in a sense, and this 
fund can be de,·oted only to the purpose contemplated, in the absence of express 
>tatutory authority to the contrary. Such statutory authority is found, if at all, 
in the provisions of section 5654, General Code, as amended 103 0. L., 521, which 
is as follows: 

"The proceeds of a special tax, loan or bond issue shall not be used 
'for any other purpose than that for which the same was levied, issued 
or made, except as herein provided. \Vhen there is in the treasury of any 
city, village, county, township or school district a surplus of the proceeds 
of a special tax or of the proceeds of a loan or bond issue which cannot be 
used, or which is not needed for the purpose for which the tax was levied, 
or the loan made, or the bonds issued, all of such surplus shall be trans­
ferred immediately by the officer, board or council having charge of such 
surplus, to the sinking fund of such city, village, county, township or school 
district, and thereafter shall be subject to the uses of the sinking fund. 

I question seriously whether the fund of which you speak can be regarded 
as a "surplus." :\Ioreo,·er, I do not think that it can be regarded as a fund not 
needed for the purpose for which it was levied, at least until the county com­
mission~rs so find. As long as the commissioners entertain the intention of ulti­
mately using the fund for the purpos!! for which it was levied, a transfer thereof 

. to the sinking fund can not be compelled, and, in that event, the first sentence 
of the section would ha,·c the effect of preventing the use of the fund for any 
purpose other than that for which it was Je,•ied. 

In the came connection I observe that section 14849, supra, expressly provides 
that "said money shall be applied to no other use or purpose whatever." \Vhile 
this provision could, of course, be modified by the inconsistent provisions of any 
subsequently enacted statute, no such statute other than section 5654, which has 
been mentioned, exists. 

\Vhile your question is possibly open to more than one interpretation, I assume 
that when you state that the wish of the commissioners is to erect a "memorial 
building" you mean that it is intended to erect such a building as is contemplated 
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by sections 3059 et seq., General Code, to which you refer. This, in my opmwn, 
cat~ not be done. \Vhile section 14849 of the appendix authorizes the use of 
moneys levied as therein provided for the erection of a "memeorial structure," the 
nature of the structure, in my judgment, is that indicated by the context. The 
whole phrase is "a monument or other suitable memorial structure." On familiar 
principles of statutory interpretation "the other suitable memorial structure" must 
he in the nature of a monument. 

Such a "memorial structure" as might lawfully be erected by the use of the 
funds in question would, of course, not require furnishii1gs; nor would it require 
maintenance in the full sense of that term. Such repairs as might be necessary 
in order to keep the structure in good condition might be lawfully made, I think, 
by the county commissioners by the use of public funds. The structure would be 
a "county" structure in the full sense of the word, and the commissioners would 
have the implied power to keep it -in good condition. 

Your letter mentions the fact that the commissioners are anticipating the 
possibility, at least, of receiving donations with a view to the erection of a memorial 
building. Power to receive donations and to apply tl;tem to their intended purpose' 
is expressly conferred upon the county commissioners by section 18 of the General 
Code. 

Just what might be done with a gift of this kind, and to what extent, if any, 
the commissioners might combine the project of building a monument or memorial 
structure by the use of the public funds and a memorial building containing rooms 
for patriotic organizations, etc., by the use of the privately donated funds, I would 
not undertake to advise without more specific information as to the terms of the 
proposed gifts. At all events, I am satisfied that the money which the commis­
sioners now have on hand may not be applied to the construction of a "memorial 
building" in the exact sense, nor to the furnishing and maintenance of such a 

·building. 

189. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 

COUNCIL IS WITHOUT AUTHORITY TO APPROPRIATE MONEY FOR 
PUBLIC NURSE. 

A city council is without authority to appropriate 111011ey for a public nurse. 

CoLt:Mnt:s, OHIO, 1-Iarch 31, 1915. ,. 

Bureau of Inspection a11i:l Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a request for opinion from Hon: Allan C. 

Aigler, city solicitor of Bellevue, Ohio, which reads as follows: 

"~lay the council of a city appropriate money for a public nurse 
where there is no hospital located within the corporate limits of the 
municipal corporation? It is the intent of those back of the proposition that 
the so-called public nurse shall visit, in case of sickness, all homes where 
a regular nurse cannot be employed because of the financial situation of 
the parties and further render such aid to the people of the community 
as will tend to raise the standards of living and preserve the health of 
the citizens generally. I presume that if such expenditure of money can 
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be legally made, it would ha\·e to be done under the direction of the board 
of health of the city. 

"It is my opinion that such nurse cannot be paid out of the funds 
of the city. So far as I have been able to determine from an examination 
of the statutes of Ohio there would be no warrant for such expenditure 
of money, unless it could be done under section 4411 of the General Code 
of Ohio, which authorizes the board of health to appoint as many persons 
for sanitary duty as in its opinion the public health and sanitary con­
dition of the corporation require. However, I seriously question whether 
the duties of nursing are included in the term "sanitary duty" and also 
whether the police powers given to sanitary police can be legally exercised 
by a woman whom our board of health desires to aid in the work of a 
public nurse." 
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Under our arrangement, this being a municipal matter, I am addressing the 
opinion to you and sending a copy of same to :\Ir. Aigler. 

I know of no authority by which council would be authorized to appropriate 
money for a public nurse as described in l\Ir. Aigler's letter. 

189-A. 

Respect£ ully, 
Eow ARD C. TuRNER, 

Attorney General. 

FORMS OF BOXDS PRESCRIBED FOR DEPUTY STATE TAX COMMIS­
SIOXER-DEPUTY ASSESSORS. 

CoLUMBUS, OHio, :\larch 31, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I hereby prescribe forms of bonds as follows: 

"(1) Bond of deputy state tax commissioner, known as the 'district 
assessor' in and for an assessment district which contained, at the last 
preceding federal census, less than sixty-five thousand inhabitants. 

"(2) Bond of deputy state tax commissioner, known as 'a member of 
the district board of assessors' in and for an assessment district which 
contained, at the last preceding federal census, sixty-fi\·e thousand or more 
inhabitants. 

"(3) Bond of deputy assessor in and for an assessment district 
which contained, at the last preceding federal census, less than sixty-five 
thousand inhabitants. 

" ( 4) Bond of deputy assessor in and for an assessment district 
which contained, at the last preceding federal census, sixty-five thousand 
or more inhabitants." Respectfully, 

Said prescribed forms are as follows: 

Eow ARD C. TURNER, 
Attorney General. 

BO~D OF DEPUTY STATE TAX CO~DliSSIO~ER 
"For a district which contained, at the last preceding federal census less than 

65,000 inhabitants. 
"KKOW ALL :\lEX BY THESE PRESEXTS, That we, ___________________ _ 
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as principal, and----------------------------------------------------------------

---------------------------------------------------------------------------------
as suret -----------· are held and firmly bound unto the state of Ohio in the penal 
sum of five thousand dollars ($5,000), for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, administrators, suc­
cessors and assigns, jointly, severally and firmly by these presents. 

"THE CONDITION of the above obligation is such that, whereas, the said 

has been appointed as deputy state tax commissioner, known as the district assessor 
in and for the assessment district oL ___________________ county, Ohio, for a term 
commencing on the________ day of ---·------------------· A. D., 191_ __ , and 
continuing until his successor is appointed and qualified; 

"NOW THEREFORE, if the said -----------------------------------------­
shall faithfully perform the duties of the said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio, so long as he shall 
continue therein, and shall not, while acting within the scope of his official duties, 
or under color of his official authority, be guilty of any neglect, default, fraud 
or unlawful act causing damage to any person, then these presents shall be void; 
otherwise to be and remain in full force and effect in law. 

"IN WITNESS WHEREOF we have hereunto set our hands and seals this 
------------ day of ---------------------· A. D., 19L __ _ 

"I hereby certify that the form of the above bonds is that prescribed by me. 
"EDWARD C. TURNER, 

"Attorney General of Ohio. 
"The execution of the above bond is hereby appro"lled this ---------- day 

of --------------------· A. D. 19L ____ _ 
_____ __ ___ ____ ______ __ _ ---------_______ , Prosecuting Attorney, 

-------------------------------- County, Ohio." 
Form 2. 

BOND OF DEPUTY STATE TAX 00:\DIISSIONER 
"For a district which contained, at the last preceding federal census 65.000 or 

more inhabitants. 
"KNOW ALL 1\IEN BY THESE PRESENTS, That we, ___________________ _ 

as principal, and----------------------------------------------------------------

as suret -----------· are held and firmly bound unto the state of Ohio in the penal 
sum of five thousand dollars ($5,000), for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, administrators, suc­
cessors and assigns, jointly, severally and firmly by these presents. 

"THE CONDITION of the above obligation is such that, whereas, the said 

has been appointed as deputy state tax commissioner and member of the district 
board of assessors in and for the assessment district of ------------------------­
county, Ohio, for ~ term commencing on the ----------- day of ---------------
A. D. 19L ___ , and continuing until his successor is appointed and qualified; 

"NOW THEREFORE, if the said -----------------------------------------­
shall faithfully perform the duties of the said office, as provided by law or by the 
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orders, rules and regulations of the tax commission of Ohio, so long as he shall 
continue therein, and shall not, while acting within the scope of his official duties, 
or under color of his official authority, be guilty of any neglect, default, fraud, or un­
lawful act causing damage to any person, then these presents shall be void; 
otherwise to be and remain in full force and effect in law. 

"IK WITXESS WHEREOF we ha\·e hereunto set our hands and seals this 
------------ day of ---------------------· A. D., 19L __ _ 

"I hereby certify that the form of the above bonds is that prescribed by me. 

"EDWARD C. TURNER, 
"Attorney General of Ohio. 

"The execution of the above bond is hereby approved this ---------- day 
of --------------------• A. D. 19L ____ _ 

---------------------------------------, Prosecuting Attorney, 
-------------------------------- County, Ohio." 

Form 4. 

BOND OF DEPl?fY ASSESSOR 
"For a district which contained, at the last preceding federal census less than 

65,000 inhabitants. 
"KNOW ALL MEN BY THESE PRESENTS, That we,--------------------

as principa~ and----------------------------------------------------------------

as suret -----------, are held an·d firmly bound unto the state of Ohio in the penal 
sum of one thousand dollars ($1,000), for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, administrators, suc­
cessors and assigns, jointly, severally ami firmly by these presents. 

"THE CO::-JDITION of the above obligation is such that, whereas, the said 

has been appointed as deputy assessor in and for the assessment district of_ ______ _ 

county, Ohio, for the period of -------------------------------------------------­
(here insert the time or term of office as prescribed by the tax commission of Ohio 
specifically as to dates of commencement and termination or both); 

"NOW THEREFORE, if the said -----~-----------------------------------­
shall faithfully perform the duties of the said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio, or by the deputy 
state tax commissioner, known as the district assessor, in and for the said assess­
ment district, during his said term of office, and shall not, while acting within 
the scope of his said official duties, or under color of his said official capacity, be 
guilty of any neglect, default, fraud or unlawful act causing damage to any 
person, then these presents shall be void; otherwise to be and remain in full 
force and effect in law. 

"IN WITNESS WHEREOF we have hereunto set our hands and seals this 
------------ day of ---------------------· A. D. 19L __ _ 
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"I hereby certify that the form of the above bonds is that prescribed by me. 
"EDWARD C. TURNER, 

"Attorney General of Ohio. 
"The execution of the above bond is hereby approved this ---------- day 

of --------------------· A. D. 19L ____ _ 
---------------------------------------· Prosecuting Attorney, 

--------------------------------- County, Ohio." 
Form 3. 

BOND OF DEPUTY ASSESSOR 
"For a district which contained, at the last preceding federal census 65,000 or 

more inhabitants. 
"KNOW ALL l\IEX BY THESE PRESENTS, That we,--------------------

as principal, and---------------------------------------------------------,----:---

as suret -----------· are held and firmly bound unto the state of Ohio in the penal 
sum of one thousand dollars ($1,000), for the payment of which, well and truly 
to be made, we hereby bind ourselves, our .heirs, executors, administrators, suc­
cessors and assigns, jointly, severally and firmly by these presents. 

"THE CONDITION of the above obligation is such that, whereas, the said 

has been appointed as deputy assessor in and for the assessment district of_ ______ _ 

county, Ohio, for the period of -------------------------------------------------­
(here insert the time or term of office as prescribed by the tax commission of Ohio 
specifically as to dates of commencement and termination or both) ; 

"NOW OTHEREFORE, if the said -----------------------------------------­
shall faithfully perform the duties of the said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio, or by the deputy 
state tax commissioners, constituting the district board of assessors, in and for 
the said assessment district, during his said term of office, and shall not, while 
acting within the scope of his said official duties, or under color of his said 
capacity, be guilty of any neglect, default, fraud or unlawful act causing damage 
to any person, then these presents shall be void; otherwise to be and remain 
in full force and effect in law. 

"IN WITNESS WHEREOF we have hereunto set our hands and seals this 
------------ day of ---------------------· A. D. 191 ___ _ 

"I hereby certify that the form of the above bonds is that prescribed by me. 
"EDWARD C. TURNER, 

"Attorney General of Ohio. 
"The execution of the above bond is hereby approved this ---------- day 

of --------------------• A. D. 19L ____ _ 
-----------------------------~---------• Prosec.uting Attorney, 

-------------------------------- County, Ohio.'' 
Form 1. 
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190. 

SECTIO:\ 4665, G. C., GRANTS DIPLIED AUTHORITY TO PAY EX­
PE:\SES OF GRA:\D JURORS I:\CURRED IX :\IAKI:\G I:\SPECTIO:\ 
OF CERTAIN IXSTITVTIO:\S. 

Sectio11 4665, G. C., co11tai1zs implied autlzorit:~• to pay actual a11d 11ecessary 
cxpe11ses of gra11d jurors i11 maki11g a1z i11spectio11 of be11ez•olellt a11d correctiollal 
illstitutio1zs 1111dcr order of the court. 

CoLUMBUS, OHio, April 1, 1915. 

Bureau of 111spectio11 a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 beg to acknowledge receipt of your letter of March 12th, 

requesting my opinion upon the following question: 

"The grand jury and judge of the common pleas court in a certam 
county visited three city institutions for the purpose of inspection. under 
the right granted by section 4665 of the General Code. A bill was pre­
sented to the county for the sum of $79.50, as expenses of the trip; of this 
sum ~60.00 was for the hire of three autoniohiles, and $19.50 for the meals 
of the jury. This bill was 0. Kcl. by the foreman of the grand jury and 
by the judge of the court of common pleas. 

"Questio11: \Vhat section of the General Code authorizes the payment 
of this bill?" 

Section 4665, General Code, IS as follows: 

"The general assembly of the state, by a committee, the governor of 
the state, the council of the corporation, by a committee, the mayor or 
police judge of a corporation, the board of health of the corporation, the 
judge of any court of this state, and the grand jury of the county, may 
at any time visit and inspect any of the benevolent or correctional institu­
tions established by any. municipal corporation, and examine the books and 
accounts thereof." 

Section 13556 provides the oath of the foreman of the grand jury, which 
cath is afterwards by adoption taken by each member of the grand jury and is 
a' follows: 

"Saving yourself and fellow jurors, you, as foreman of this grand 
inque,;t, shall diligently inquire, and true presentment make, of all such 
matters and things as shall be gh.•e11 you i11 charge, or otherwise come 
to your knowledge, touching the present service * * *" 

Section 13558 provides: 

"The gTand jurors, after being sworn, shall he charged as to their 
duty hy the judge * * *." 

From independent investigation I have found that in the particular instance 
referred to one of the judges of the court of common pleas of Hamilton county, 

12 A. U. 
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whose duty it was to charge the grand jury, instructed them to inspect the benevo­
lmt institutions of Cincinnati under the authority given in section 4665, above 
quoted. 

I am of the opinion that the authority to pay the necessary expenses incurred 
by a grand jury when making an investigation under said section 4665, G. C., is 
impliedly contained in said section. The duty rests upon the grand jury of making 
the investigation when so charged by the court, and to hold that the grand jury 
might not be reimbursed for its actual and necessary expenses incurred in the 
discharge of the duty performed would be in effect to hold the statute inoperative. 

· I am therefore of the opinion that the bill as presented, approved by the fore­
man of the grand jury and the judge of the common pleas court, should be paid 
from the county treasury from the judicial fund. 

191. 

Respectfully, 
Enw A liD C. TURNER, 

.Attorney General. 

VACANCY-COUNTY AUDITOR-TO BE FILLED BY COUJ'\TY CO:\ll'vllS­
SIO~ERS FOR UNEXPIRED TERl\1 AXD AGAIN RE-APPOI:-\TED 
UNTIL SUCCESSOR IS ELECTED AND QUALIFIED. 

L was a county auditor and was elected to succeed himself at the N ou111ber 
1914, election. He died January 23, 1915, and D was appointed to the vacancy. D. 
will hold the office until the third Monday of October, 1915; when it will be HCC­

essary for the commissioners to make a new appointment. The new appointee 
will hold office until his successor shall have been elected for the unexpired ter111 

at the November, 1916, election, and shall have qualified. 

CoLUMBUS, OHIO, April 2, 1915. 

HoN. A. C. McDouGAL, Prosecuting AttomeJ•, Woodsfield, Ohio. 
DEAR SIR :-1 have your communication of :\larch 17. 1915, in which you 

state that ]. G. Lapp, auditor of .:\!onroe county, died January 23, 1915. The 
term which he was then serving would have expired on the third :\londay of 
October, 1915. At the general election in X ovember, 1914. he was elected for 
another term, which term would have commenced on the third :\londay of October, 
1915. Upon the death of ]. G. Lapp, the county commissioners appointed T. A. 
Dougherty to fill the unexpired term caused by the death of .:\I r. Lapp. Yon now 
inquire whether the commissioners will have to make another appointment to fill 
the term commencing on the third .:\londay of October, 1915. or whether the 
present incumbent, T. A. Dougherty, will hold the office as ]. C. Lapp would have 
done had he not died, i. e., by getting a new commission and gi,·en a new bond. 

The above statement of facts made by you may be supplemented by the 
iurther statement that from the records in the office of the secretary of state it 
appears that the commissioners used the following language in their journal entry 
appointing .Mr. Dougherty: 

"\Ve hereby appoint T. A. Dougherty county auditor for the unexpired 
term of the said ]. G. Lapp, and until his successor is elected or appointed 
and qualified." 
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This action was taken under authority of section 2562, G.C., which section 
reads as follows: 

··If a vacancy occurs in the office of county auditor, from any cause, 
the commissioners of the county shall appoint a suitable person, resi­
dent of the county, to fill the vacancy." 

The question now is as to whether or not the commissioners will haTe to 
make another appointment for the term commencing on the third Monday of 
October, 1915. In answering this question attention should first be given to section 
2558, G. C., which reads as follows: 

"A county auditor shall be chosen biennially in each county, who 
shall hold his office for two years, commencing on the third Monday in 
October next after his election." 

From the language of the above section no power in a county auditor to 
hold over after the expiration of his term could be inferred. Section 8 of the 
General Code provides that a person holding an office of public trust shall continue 
therein until his successor is elected or appointed and qualified, unless otherwise 
vrovided in the constitution or laws, but this section does not apply for the reason 
that with respect to the office of county auditor it is otherwise provided by section 
2561, G. C., which section reads as follows: 

"If a county auditor-elect fails to give bond and take the oath of 
office as required by law on or before the day on which he is so required 
to take possession of his office, it shall become vacant." 

In the case of State ex rei. Adams v. Hopkins, 10, 0. S., 509, the court in 
construing a similar statute said that, were it necessary, it would hold that under 
such statute an office became vacant upon the failure of a successful candidate, 
who had died after his election, to give bond and take the oath of office. The 
court observed that "this failure was caused by the act of God, and not by the 
laches of the party, but its effect upon the office is the same, whatever may have 
been its cause." 

It, therefore, appears that the commissioners, in acting under section 2562, 
G. C., and filling the vacancy caused by the death of J. G. Lapp, had authority 
to appoint only for th_e unexpired term of :\Ir. Lapp, and that the term of the 
appointee, T. A. Dougherty, will cease and the office will become vacant on the 
third :\Ionday of October, 1915. It, therefore, follows that it will be necessary 
for the county commissioners to make a new appointment on the third Monday 
o_f October, 1915. 

Your inquiry also involves a consideration of the tenure of office of the 
person to be appointed on the. third :\Ionday of October, 1915. In this connection 
your atten-tion is directed to section 10, G. C., which reads in part as follows: 

"\\'hen an elective office becomes vacant, and is filled by appoint­
ment, such appointee shall hold the office until his successor is elected and 
qualified. Unless otherwise provided by law, such successor shall be 
elected for the unexpired term at the first general election for the office 
which is vacant that occurs more than thirty days after the vacancy 
shall have occurred. * * *" 

There being no other provision of law governing the matter, and the first 
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general election for the office of auditor occurring more than thirty days after 
the third Monday of October, 1915, being the general election that will occur in 
:\" 0\'ember, 1916, it follows that the successor to the person to be appointed on 
the third l\Ionday of October, 1915, is to be elected at the general election to be 
held in Xonmber, 1916, and that the person so elected will serve until the third 
:\1onday of October, 1917. The person appointed on the third l\fonday of October, 
1915, will, therefore, serve until his successor shall have been elected ~t the 
November election in 1916, and until that successor shall have qualified.. At the 
~arne election there will also be chosen in l\Ionroe county a ·county auditor to 
serve for the full term beginning on the third Moncla'y of October, 1917. 

192. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

DELEGATE-TOWNSHIP BOARD OF HEALTH CAN AUTHORIZE THE 
APPOINTMENT OF ONLY ONE DELEGATE AXD PAY HIS EX­
.PENSES TO ATTEND AN::\'UAL COXFEREXCE OF LOCAL BOARDS 
WTTH STATE BOARD OF HEALTH. 

A township board of health is only authorized to appoint one delegate 1111der 
section 1245, G. C., and pay his expenses for attending. state health conference; 
if in addition it authorizes president of board to attend like<c.ise, lzis expenses 
cannot be paid. 

CoLUMBVS, 0Hro, April 2, 1915. 

HoN. DoNALD F. l\1ELHOR:-.!, Prosecuting Attorney, KCHt01l .. Ohio. 
DEAR Sm :-Under date of l\Iarch 6th, you submit~ed to me for opinion the 

following question: 

"Is a ptesident of a township board of health, who att~nds a state 
health conference;·not as an appointed delegate under G. C., 1245, but in ac­
cordance with a resolution of the township board of health directing him to 
attend such conference, entitled to draw pay for necessary expenses upon 
production of the certificate specified in G. C., 1245 ?" 

You further state as follows : 

"Some time prior to July 9, 1912, the board of health of Hale town­
ship, Hardin county, in regular session, passed a resolution authorizing 
the president of the board of health, Mr. Mort Ansley, to attend the state 
health conference at Toledo, Ohio. By the same resolution Mr. John 
Dille was appointed delegate to the same conference. Both of these men 
attended said conference and on July 9, 1912, each drew from the township 
treasury $11.00 as expense money for the same." 

A township board of health is provided for by sections 3391, et seq., of the 
General Code. 

Section 3391 provides that township trustees shall constitute the board of 
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health for the township outside the limits of any municipality, and section 3394 
grants them the same duties, powers and restrictions as are imposed upon or 
granted to boards of health in municipalities. 

An examination of section 4404, et seq., of the General Code, relating to the 
hoards of health of cities and villages. fails to disclose any power in such boards, 
by resolution to authorize auy member of the board to attend an annual conference 
with the state board of health. The only provision for a representative of a 
township board of health to attend such a meeting is by virtue of section 1245 of 
the General Code, which provides in part as follows : 

'"The state board of health may make provision for annual conferences 
of health officers and representatives of local hoards of health .. * * *. 
Each board of health or other body or person appointed or acting in the 
place of a -board of health shall appoint a delegate to such annual con­
ferences. The * * * township shall pay the necessary expenses of 
such delegate upon the presentation of a certificate from the secretary 
of ·the state board that the delegate attended the sessions of such con­
ferences." 

Section 1246 permits the hoard of health to provide for different conferences, 
hut restricts the length of any one conference to three consecutive clays, and 
further provides: 

"and no board of health shall be required or authorized to send a delegate 
to more than one conference in any ye-ar." 

The above provisions of statute are clear that it was the intention of the 
legislature to provide for one delegate and no more to each such conference, and 
authorize each board of health to appoint such a delegate to attend the conference 
and to pay him therefor. The attendance at such a conference by any member 
of the board not appointed as a delegate under the provisions of section 1245, G. C., 
would uot entitle such person so attending to draw pay for necessary expenses upon 
production of a certificate. The issuance of such certificate by the secretary of the 
state board of· health to one who has not been duly appointed under section 1245 
woullf be a nullity since the statute clearly provides for a certificate to a duly 
appointed delegate. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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193. 

TOWI\SHTP TRUSTEES-LJ::\TITATIONS TO PROVIDE RELIEF FOR 
PROPER COUXTY CHARGES-COUXTY SUPERIXTENDEXT OF IX­
FIRJ\~ARY-ALSO LJ:\!ITED TO PROVIDE OUTSIDE RELIEF FOR 
COUNTY CHARGE . OXL Y WHEX 1.:\TPRACTICABLE TO PROVIDE 
OTHERWISE. 

Tow11ship tmstees are autlwri:;ed to prm•ide relief for perso11 who is proper 
subject of co!mty charge ouly for such leugth of time as is practicable to effect 
the admission of such person to the iufirmary iu counties where there is a county 
infirmary. 

The superinte11dent of a cou11ty i11firmar:y may provide outside relief for a 
county cllarge only when for any reaso11 it is impracticable to provide such relief in 
the infirmary of the county. 

CoLUMBUS, OHio, April 2, 1915. 

HoN. CLARK Goon, Prosecuti11g Attorney, Fa11 Wert, Ohio. 
DEAR SIR :-1 acknowledge receipt of your request for an opinion as follows: 

"I should like to ask for an opinion from your department, on the 
following statement of facts: 

"'vVe have a lady here whose husband is now in the penitentiary serving 
a term for abandonment of legitimate children and during the time he 
was absent prior to his incarceration in the penitentiary, the township 
trustees. of the township in which she lives, ·have been giving her some 
assistance, and since her husband is in the pentitentiary they have continued 
to assist her. 

"Can the county commissioners furnish her aid at her. home? 
"Or would her case be considered temporary assistance and would the 

trustees be the proper ones to furnish her aid? 
"How long should the township trustees furnish aid in a case of this 

kind, and what is the distinction between temporary and permanent assist­
ance?" 

Section 3476, G. C., provides in general for the relief of poor by township 
trustees, as follows: 

"Subject to the conditions, provisiOns and limitations herein, the 
trustees of each township or the proper officers of each municipal cor­
poration therein, respectively, shall afford at the expense of such township 
or municipal corporation public support or relief to all persons therein who 
are in condition requiring it." 

Sections 3480, 3490, 3491 and 3492, G .. C., prescribe the conditions under which 
and the method by which medical services shall be furnished by township trustees. 

Section 3481 requires the visitation of such poor as require public relief by 
one or more of the trustees or other officers forthwith to ascertain such in­
formation as will enable them to determine whether or not such person is under 
the law entitled to public relief. In counties having infirmaries, provision for 
further relief is found in section 2544, G. C., as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by Jaw, are of the opinion that the person 
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complained of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the superintendent of the 
infirmary, and if it appears that such person is legally settled in the town­
ship or has no legal settlement in this state, or that such settlement is 
unknown, and the superintendent of the infirmary is satisfied that he should 
become a county charge, they shall forthwith receive and provide for him 
in such institution, or otherwise, and thereupon the liability of the town­
ship shall cease. The superintendent of the infirmary shall not be liable 
for any relief furnished, or expenses incurred by the township trustees." 
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From the provisions of this section it is manifestly the policy of the law that 
in case of all those persons who are entitled to admission to the county infirmary, 
and whose circumstances and conditions are such as to reasonably indicate the 
necessity of public relief for an indefinite or any considerable period of time, 
the matter of providing relief should in as expeditious a manner as is practicable 
and in conformity to law, be turned over to the superintendent of the infirmary 
and that in those cases the trustees should provide only such relief as is neces­
sary for such person during the time required to transmit to the superintendent 
of the infirmary the statement of facts prescribed and for such person in due 
course of business to be received by the superintendent. The same rule would 
also apply in case of persons requiring public relief who have no legal settlement 
within the county in which they are found, under provisions of section 3842, G. C. 

Under the provisions of section 3484, G. C .. in counties in which there is no 
county infirmary, in the case of persons who have no legal settlement within the 
county, the trustees of the township in which he is found are required to furnish 
necessary relief until such person is removed to the county of his settlement or 
taken in charge by the officers of such county. 

In counties where there is a county infirmary as well as in those where there is 
none, cases may be readily imagined in which persons would require public. relief 
for a very short period of time or only to provide for a particular exigency 
and these I deem to be within contemplation of section 3488, G. C., and with all 
the foregoing to constitute what may be properly termed temporary relief. From an ex­
amination of the statutes above referred to. it will seem clear that there is no 
authority for trustees providing other than temporary relief in counties having 
infirmaries except in those cases. if such there be, where persons who for any 
re'ason are·not entitled to be admitted to any infirmary require public relief. 

In those counties having no infirmary, it is incumbent upon the trustees under 
the provisions of sections 3476, 3488 and 3489. G. C., to provide relief for all 
those persons having legal settlement within the township for such period of time 
as their· condition ami circumstances may require. 

Attention is called to section 2544, wherein, after it is determined that a 
person should become a county charge hy the superintendent of the infirmary, it 
is made the duty of the superintendent to "forthwith receive and provide for him 
i1i such institution or otlzer~L is e." Again in section 2545, G. C., the superintendent 
is required to report the names of all persons to whom relief has been given 
outside of the infirmary. From this it will hardly he doubted that it was the 
legislative purpose to vest in the superintendent authority to provide relief for 
persons other than those actually confined in the infirmary under certain· contin­
gencies. 

In view of the manifest policy of the law as above stated, this pronswn must 
he considered in the light of an excl'ption to such general scheme and policy, 
and by reason thereof he subject to a rather strict construction. 

Cases suggest themselves which hy reason of their peculiar circumstances 
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render it impracticable that the necessary relief of proper county charges be afforded 
at the infirmary. A county charge may be in such physical condition as to render 
his removal extremely hazardous or be affected with a contagious or infectious 
disease of such character as to render it dangerous to the safety and health of 
other inmates that he be admitted to the infirmary or by reason of epidemic 
or other such exigency it may become temporarily impracticable to furnish proper 
accommodations for all those persons who are properly subject of county charge 
in the infirmary, hence the necessity for some provision and authority for relief 
outside of the infirmary. It is my opinion, however, that outside relief by the 
superintendent should be carefully restricted to cases of a character similar to 
those above indicated and even in those, outside relief should continue only for 
such length of time as to render practical admittance to and relief within the 
infirmary. 

Answering your question more specifically, insofar as the facts stated by you 
will warrant a conclusion, I am of opinion that if the lady referred to is a 
proper county charge, relief may not be provided her at her home by the super­
intendent of the infirmary. 

As before stated, in counties where there is a county infirmary, township 
trustees may provide relief to persons who should become a county charge only 
for such length of time as may be necessary to have such person admitted to the 
infirmary in the manner provided by law. 

The distinction between temporary and permanent relief may not be determined 
by any hard and fast rule, but depends upon the particular conditions and cir­
cumstances of each case. 

It may be S!lggested that it does not follow of necessity from the above 
conclusion that the lady t:eferred to should be committed to the infirmary and her 
children to the children's home. 

Your attention is directed to section 13019, G. C., as follows: 

"The board of managers of the penitentiary or reformatory to which 
a person is sentenced or confined under this subdivision of this chapter,. 
shall credit such person with forty cents per day for each working day 
during the period of such confinement, which shall be paid or cause to 
be paid by such board to such trustee." 

The trustees in this section mentioned should be appointed by the court under 
the provisions of 13010, G. C. 

I further call attention to sections 1683-2 to 1683-9, G. C., inclusive, ( 103 0. L., 
877-79) and 1683-'10. G. C., (104. 0. L.. 199) providing for mothers' pensions 
which it seems would, perhaps, be applicable to the case stated by you. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey General. 
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194. 

COSTS-HOW TAXABLE UXDER PROCEEDIXG PROVIDED BY SECTIOX 
13530, G. C.-FEES, WITNESSES. SHEl{IFF AXD PROBATE JUDGE. 

Costs are taxable in the special proceedi11g provided by section 13530, G. C. 
Fees of wit11esses so taxed are to be paid from the county treasury 1111der 

section 3014, G. C. Fees of the sheriff a11d probate judge may be recovered from 
the defendant upon conviction, if he is soh•ent, alld i11 misdemeanor cases, if the 
defelldallt is illsolvellt; and ill all cases, if the state fails to convict, subject, 
however, to the limitation upon the aggregate amount of such allowances in any 
o11e 3•ear. 

In llO case are ally such costs pa3•able out of the state treasury. 
The probate judge in his judicial capacity is not entitled to any fee for services 

in such cases. · 

CoLUMBus, Omo, April 2, 1915. 

Bureau of Inspectioll and Supervision of P11blic Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of !\I arch 26th, requests my opinion upon the follow­

ing question: 

"Is a proceeding brought under the provtswns of section 13530 of the 
General Code a criminal case, and can costs be taxed in such a proceeding? 
If so, how are they payable and by whom? 

"'vVe wish to call your attention to an opinion rendered by Hon. 
J. K. Richards, attorney general, to Mr. vV. D. Guilbert, chief clerk of the 
auditor of state's office, on March 3, 1894, to be found at page 592, vol. 4 
of the opinions of the attorney generals of Ohio. 

"If costs are taxable in such a proceeding can witnesses be paid as 
provided for in section 3014, General Code, and can the sheriff's fees be 
paid in accordance with the provisions of sections 2845 and 2846, General 
Code? We would also call your attention to the provisions of section 
11204, General Code, in this connection." 

The opinion of Attorney General Richards, to which you refer, is not re­
sponsive to your question. It goes only to the extent of holding that costs made 
and taxed in the proceeding about which you inquire· are not to be regarded as 
''costs made in the prosecution" within the meaning of the statutes under favor 
of which costs are paid out of the state treasury in felony cases. 

The sections referred to by you are as follows: . · 

"Sec. 13530. When a person is committed to jail charged with the 
commission of an offense, and wishes to be discharged therefrom, the 
sheriff or jailer shall forthwith give to the probate judge, clerk and pros­
ecuting attorney of the proper county, at least three clays' notice of the 
time of holding an examining court, to attend, according to such notice, 
at the court house. The judge, ha,·ing examined the witnesses, including 
the accused. if he request an examination, shall discharge him, if he find 
there is no probable cause for holding him to answer: otherwise he shall 
admit him to bail or remand him to jail. Such judge may adjourn the 
examination from clay to clay or for such longer period as is necessary for 
the furtherance of justice, on good cause shown by the state or the accused. 

"Sec. 11204. The fees of witnesses, jurors, sheriffs, coroners, and 
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constables. for all services rendered in the probate court, or by order of 
the probate judge, shall be the same as is prodded by law, for like 
services in the court of common pleas." 

Section 11204 does not have the effect, in my judgment, of constituting the 
fees for which it provides taxable costs. In fact, in my opinion, it has no bearing 
whatever upon the question submitted, which is not as to what the amount of 
a given fee is, but rather as to whether or not, regardless of its amount, it may 
be taxed as costs. 

Section 3014, General Code. provides as follows: 

"Each witness attending under recognizanc~ or subpoena, issued by 
order of the prosecuting attorney or defendant, before the court of common 
pleas, or grand jury, or other court of record, in criminal causes, shall be 
allowed the following fees: * * * ·when certified to the county 
auditor by the clerk of the court, fees under this section shall be paid 
from the county treasury." 

Section 2845, General Code, is very lengthy and need not be quoted. It pro­
vides the schedule of fees for the sheriff, among .them fees for serving sub­
peonas; for taking a .prisoner before a judge or court, and for calling a witness. 
All fees to which the sheriff is entitled under this section are impliedly authorized 
to be taxed in the costs of the case. 

Section 2846 provides that the sheriff may receive, in addition to his salary, 
fees for services in criminal cases wherein the state fails to convict and in mis­

. demeanors upon conviction where the defendant proves insolvent, but the allowance 
is not to exceed three hundred dollars in any one year. 

In considering whether these sections authorize the taxation of costs in the 
special proceeding provided by section 13530, it is of interest to note that section 
1602, providing for the fees of the probate judge, makes special provision for his 
fees "for holding an examining court under section 13531" and makes no pro­
vision for holding an examining court under section 13530, nor for acting as a 
magistrate in any way whatever. 

The capacity in which the probate judge acts under section 13530 might be 
described as in a sense that of an appellate magistrate. The court does not try 
the accused upon the issue of guilt or innocense, but only determines whether or 
not probable cause exists, in which particular his function is precisely that of a 
justice of the peace or other magistrate, except that the probate court is not called 
upon to act unless the party applying to him has been committed by some magis­
trate. 

I find the following specific provisions respecting taxation of costs in exam­
ining courts as such: 

"Sec. 3010. When required by an exammmg court to take charge of 
the defendant or defendants, during the examination of such defendant or 
defendants upon any charge for the commission of a crime or offense 
against the laws of the state, sheriffs, marshals and their deputies, con­
stables, and watchman shall be allowed seventy-five cents for rendering 
such service, to be taxed and paid as other fees of such officers in like 
cases. When acting as the officer of su~h examining courts, such officer 
shall not receive fees for testifying upon such examination. 

"Sec. 3016. In felonies, when the defendant is convicted the costs of 
the justice of the peace, police judge, or justice, mayor, marshal, chief of 
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police, constable and witnesses, shall be paid from the county treas~ry 
and inserted in the judgment of conviction, so that such costs may be paid 
to the county from the state treasury. In all cases, when recognizances 
are taken, forfeited and collected and no conviction is had, such costs shall 
be paid from the county treasury. 

"Sec. 3017. In no other case whatever shall any cost be paid from the 
state or county treasury to a justice of the peace, police judge or justice, 
mayor, marshal, chief of police, or constable. 

"Sec. 3018. In felonies, fees of witnesses before justices of the peace, 
mayors, and police justices, shall be paid upon the allowance of the com­
missioners from the county treasury, on the certificate of such officer, not­
withstanding the state has failed. 

"Sec. 3019. In felonies wherein the state fails, and in misdemeanors 
wherein the defendant proves insolvent, the county commissioners, at any 
regular session, may make an allowance to any such officers in place of 
fees, but in any year the aggregate allowances to such officer shall not 
exceed the fees legally taxed to him in such causes, nor in any year shall 
the aggregate amount allowed an officer exceed one hundred dollars." 
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It is to be observed that the probate court is not mentioned with other ex­
amining courts and their officers in the group of sections beginning with section 
3016 and ending with section 3019, General Code, as above quoted, although the 
functions of the probate court under section 13530 are, as above stated, those of a 
magistrate. · 

Your general question then is resolved into ·the following specific ones: 

" ( 1) Is the proceeding provided for by section 13530, General Code, 
a criminal cause within the meaning of section 3014, General Code?" 

If it is, then witnesses are entitled to the" fees therein provided for, but they 
are not to be taxed as costs in the proceedings, but are to be certified to the 
county auditor by the clerk of court and paid out of the county treasury. 

The term "criminal cause" as used in this section has not been defined by 
the courts. In view of the lack of provision for compensation of witnesses in 
the case under consideration, unless it be held to be a criminal cause (for it can 
not be held to be a "civil cause" as contemplated by section 3012, General Code), 
I am of the opinion that witness fees earned in the proceeding under section 
13530, General Code, are to be certified by the probate judge as clerk of his own 
court to the county auditor and paid from the county treasury. 

(2) The question respecting the sheriff's fees stands on a different footing. 
In the first place, there is specific provision for the sheriff's fee for taking charge 
of the defendant during the examination under section 3010. This is in addition 
to whatever fees the sheriff may be entitled to under sections 2845 and 2846, 
General Code. Section 3010 also manifests a legislative intention that the sheriff's 
fees for services rendered in an examining court shall be taxed as costs in .the 
case. 

Therefore, there is direct evidence that the legislature intended that the fees 
of the sheriff in connection with the proceeding authorized in section 13530 should 
be taxed as costs in the case. 

\Vhen so taxed as costs, fees of the sheriff may be recovered from the defendant 
in a felony case, if the state convicts and the defendant is solvent; and under favor 
of section 2846, supra, he may receive his legal fees in such case if the state fails to 
convict, provided the three hundred dollars allowance therein provided for is 
not exceeded. 
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In -misdemea;wr cases the sheriff is entitled to his fees upon conviction, to 
be recovered from the defendant, if solvent, and to be paid out of the county 
treasury under section 2846, if the state fails to convict or if, upon conviction, the 
defendant is insolvent, subject to the limitations provided in said section. 

The question is general, although the specific references in your letter are 
to the fees of the sheriff and witnesses. 

Respecting the probate judge, I am of the opinion that in his judicial capacity 
he is not entitled to tax any fees whatever or to receive any special fee or com­
pensation out of the county treasury for services rendered under section 13530. 
This is because of the omission of specific mention of such proceedings in section 
1602, which does provide a specific fee for services under section 13531, which 
provides for a proceeding in some ways similar to that provided for by section 
13530. 

In his clerical capacity, however, the probate judge is entitled to such fees 
as might be allo.wed to the clerk of the court of common pleas for similar services, 
and by force of section 2902, General Code, he is protected from losing such 
costs exactly to the same extent as the sheriff is protected by section 2846, General 
Code. 

195. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

INTOXICATING LIQUORS-AGENT FOR DISTILLIKG COMPANY IN 
ANOTHER STATE. IS NOT LIABLE TO TAXATION-WHEN FOR­
EIGN DISTILLING COMPANY IS. LIABLE FOR TAXATION. 

-!' 

An Ohio agent for a distilling company of another state, whose activities are 
confined to solicitatio11, receiving a11d forwarding orders to such distilling company 
or its other representatives and collecti11g from Ohio purchasers 011 such orders, 
i,< 11ot liable to laxation under the provisio11s of section 6071, G. C. 

A foreign distilling compa11y which ships i11to Ohio and there keeps at a 
railroad warehouse or other place a stock of intoxicating liquors from which sa;es 
and deliveries by it or its agents are thereafter lljade, is liable to taxation under 
section 6071, G. C. 

CoLUMBus, OHIO, April 3, 1915. 

The State Liquor Licenshzg Board, Columbus, Ohio. 
GENTLBrEN :-I acknowledge the receipt of yours under elate of March 29, 

1915, enclosing request from the auditor of state, for an opinion, 111 which you 
join, as follows: 

''1. Where a person has an office in the state of Ohio and acts in 
the capacity of agent for a distilling company in another state, transmitting 
to such distilling company the orders taken, to be filled by the distilling 
company by shipment from the distillery direct to the purchaser in Ohio, 
is the agent liable for the Aiken-Dow tax? 

"2. Upon the same state of facts as recited in question 1, is the 
distifling company so liable? 

"3. vVh!'!re a person has an office 111 Ohio and acts as the agent for 
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a distiliing company in another state, and sells in the state of Ohio the 
product of such distilling company, sending his orders to a representative 
of the distilling company in Kentucky, the latter representative directing 
deliveries to be made from a railroad warehouse in Ohio from a stock on 
hand held by such warehouse in the name of such distilling company, 
is the agent liable under the Aiken-Dow law? 
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"4. Given the same state of facts as recited in question 3, is the 
distilling company so liable? 

··s. Given the same state of facts as recited in question 3 except in 
the following respect, to wit, that deliveries from the Ohio warehouse 
were made upon the direct order of the distilling company, is either the 
agent or the distilling company so liable? 

'·6. \Vould the fact that the agent made collections from the pur­
chaser for the distilling company vary the rule of law in either of the 
foregoing cases? 

''Liability under each of these several states of facts concerns the 
county auditor in at least one county in the state, and this department 
desires to advise county auditors in the premises, as well as have the 
information for its own use." 

Section 6071, G. C., as amended 103 0. L., 241, provides as follows: 

"Upon the business of trafficking in spirituous, vinous, malt or other 
intoxicating liquors, there shall be assessed yearly and paid into the 
county treasury, as provided by sections 6072, and following, of the 
General Code, by each person, corporation, or co-partnership engaged there­
in the sum of one thousand dollars." 

The phrase "trafficking in intoxicating liquors" as used in the above section, 
is defined in section 6065, G. C., as amended 103 0. L., 241, in the language 
following: 

"The phrase 'trafficking in intoxicating liquor,' as used in this chapter 
and in the penal statutes of this state, means the buying or procuring and 
selling of intoxicating liquor otherwise than upon a prescription issued 
in good faith by a reputable physician in active practice, or for exclusively 
known mechanical, pharmaceutical or sacramental purposes. Such phrase 
does not include the manufacture of intoxicating liquors from the raw 
material, and the sale thereof by the manufacturer thereof in quantities 
of one gallon or more at 'one time at the manufactory or the sale thereof 
in said quantities from the wagon or other vehicle of the manufacturer to 
the holder of a liquor license or in said quantities to individual con­
sumers where said liquors are delivered to the homes of said individual 
consumers m territory wherein the sale of intoxicating liquors is not 
prohibited by law." 

Each of your questions, then, resolves itself into whether or not the facts 
therein stated constitute the conducting of the "business of trafficking in intoxi­
cating liquors" as above defined, within the state of Ohio. From your statement 
it is assumed that the agent referred to has no ownership in the liquor sold nor 
has he possession of or control over the same at any time. In other words, the 
agent has no connection with the transactions stated in question one, two, three, 
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four or five, further than soliciting orders, receiving the same and for~arding to 
the distilling company or its other representatives, and to this assumed state of 
facts is this opinion confined. 

From this it may be observed that the solicitation of orders, receiving the 
same and forwarding to the vendor, at a permanently located office, is in legal 
aspect not materially different from the ordinary solicitation of sales by a travel­
ing salesman. In neither case does the agent himself buy or procure the subject 
matter of the sale nor, in a technically legal sense, does such agent sell. So 
that it would not be seriously contended that such agent comes within the terms 
of the statute which defines the trafficking in intoxicating liquor as the buying 
or procuring and selling of the same. 

It has accordingly been held in Brooks v. Van Nes, 38 Bulletin, 262, affirmed 
without report 57 0. S., 642, and Voss v. Hagerty; 26 Bulletin, 268, that: 

"A whiskey broker who negotiates sales of liquor between different 
parties, but who neither buys nor procures the liquor so sold, is not sub­
ject to tax * * * under the Dow law." 

Assuming, as above stated, that the activities of the agent referred to are 
confined to the solicitation and delivery of orders and the negotiation of sales 
between other parties, I am of opinion that such agent is not liable to the Aiken­
Dow tax, and. the answer, therefore, to your second, third and fifth question, 
in so far as the latter relates to the agent, must be in the. negative. 

I come now to a consideration of you( second question as to the liability of 
the distilling company for the Aiken-Dow tax, under the state of facts set forth 
in your first question. 

In an opinion under date of April 25, 1906, rendered to Hon. W. D. Gilbert, 
auditor of state, by this department, it is said: 

"The negotiation of sales of goods which are in another state for the 
purpose of introducing them into the state in which the negotiation is 
made, is inter-state commerce. 

"Robbins v. Shelby Co., 120 U. S., 497 ; 
"Enert v. Mo., 156 U. S., 319; 
"Toledo Company v. Glenn Co., 55 0. S., 221; 
"Vance v. Vanderhook, 170 U. S., 444; 
"Bowman v. Chicago, etc., Railway, 125 U. S., 489." 

Aside, however, from the question of inter-state comm~rce, it will be borne 
in mind that the Dow-Aiken law is an exercise of the police power of the state 
which cannot operate extra-territorily, as held in the case of Voss v. Hagerty, 
supra, and that therefore only such sales of intoxicating liquors as are made with­
in the state of Ohio are subject to the provisions of such law and constitute the 
business subject to the tax thereby imposed. 

While the question of the particular place at which a particular class of sales 
may be said to be made, often involves much difficulty, the rule applicable to those 
classes of sales represented by your several statements seems well established in 
this state. 

In the case of Bellefontaine v. Vassaux, 55 0. S., 323, it is held. 

"As a general rule a sale of personal property is not completed when 
anything remains to be done to identify the thing sold or discriminate it 
_from other like things." 
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Conversely, in the case of J ung v. Talbot, 59 0. S., 511, Bellefontaine v. 
Vassaux, 55 0. S., 325, Deihl Brewing Company v. Beck, 10 C. C. (n. s.) 361, it 
is held in effect that a place where a stock of intoxicating liquors is kept not in 
connection with a factory or other place where such liquors are lawfully sold, 
to which orders are directed and from which the same are filled and delivery is 
made by the keeper of such place or his agents, is within the terms of the law 
the place of sale. 

In the application of this rule to the facts in your second question, we reach 
the conclusion that the sale was then made at the distillery and outside of the 
territorial operation of "the Dow-Aiken law, and the ans.wer, therefore, to such 
question, must be in the negative. 

There is no material difference of fact in your fourth and fifth question. The 
direction of the filling of the m:ders from stock in a warehouse by a representative 
of the vendor is in legal effect and for the purposes of your question, under the 
direction of the vendor. 

These two questions may then be considered and answered as one. It would 
seem from your statement to be unquestionably true that the persons in charge 
of the railroad warehouse and in possession of the liquor, are for the purposes of 
sale and delivery of the same the agents of the distilling company. From this 
is would then appear that the rule applicable thereto is stated in the case of Deihl 
Drewing Co. v. Beck, 10 C. •c., 361, affirmed by the supreme court, as follows: 

"A brewing company manufacturing and selling beer at wholesale, 
which maintains a cold storage house in a location separate from its manu­
factory, and from which cold storage house daily deliveries of beer are 
made to customers on orders previously taken by a soliciting agent, thereby 
becomes a trafficker in intoxicating liquors within the meaning of Revised 
Statutes, 4864-9, and is subject to the Dow tax provided for by that act." 

Following Jung Brewing Co. v. Talbot; Bellefontaine v. Vassaux, supra. 
See also Brewing Co. v. Brister, 179 U. S., 444. 
The facts submitted by you are not distinguishable in principle from ·the 

above cases, and I am therefore of opinion that where orders are taken by an 
agent in Ohio and filled by an agent of the distilling company from a stock of 
liquor stored and kept in Ohio, in the manner stated by you, the sales so made 
constitute trafficking in intoxicating liquors within the terms of the statute, and 
my answer to your fourth and fifth questions is that the distilling company is liable 
under such circumstances to the Dow-Aiken tax in either case. 

I am of the opinion, in answer to your sixth question, that the fact that the 
agent made collections from purchasers, would not alone vary the rule in either 
case, and that the agent would not in that case be liable to the Dow-Aiken tax. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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196. 

THE WORD "YEAR" AS USED IN SECTION 2253, G. C., MEANS OFFICIAL 
YEAR OF THE TERM OF SUCH JUDGE. 

The word "year" as used in section 2253, G. C., wltich limits the amount of 
expenses for which a common pleas judge may have reimbursement in any one 
year, means the official year of the term of such judge. 

CoLUMBUS, Omo, April 3, 1915. 

HoNORABLE }OHN P. BArLEY, Common Pleas Judge, Ottawa, Ohio. 
DEAR SIR :-In your letter of March 22, 1915, you ask me to state my opinion 

upon the following question: 

"What application should be given to the word 'year' as used in ongl­
nal section 2253, G. C., and in the same section as amended in 1913, 103 
0. L., 419, and in 1914, 104 0. L., 251. That is to say, if a vacancy should 
occur in the office of common pleas judge, and a person should be appointed 
to fill the vacancy, would the 'year' f~r such appointee begin with his 
appointment under the statute or is it in all cases to be based upon the 
official year of the term of office of the position to which he is appointed?" 

It will not be necessary to quote section 2253, G. C., in any form in which it 
has appeared. Suffice it to state that it has at all times provided that the judge of 
the common pleas court shall receive his actual and necessary expenses not exceed­
ing a certain specified amount "in any one year" incurred in a certain manner. 
Transposed into its most simple form this provision means, of course, that the 
judge shall not receive more than a specified amount in any one year by way of 
reimbursement for expenses. 

I think the word "year," as here used, must necessarily refer to the official 
year and not to the year of service, as such. This I think follows because section 
2253, in all the forms in which it has appeared since its original enactment, has 
provided that the allowance of expenses shall be "in addition to the annual salary 
* * * in" certain other sections of the General Code. It is clear that the 
year contemplated by the phrase "annual salary" is the official year, and this idea 
being the controlling one of the section determines, I think, the meaning of the 
term "year" as therein used. 

Of course some practical difficulties are encountered in applying the maximum 
limitation upon the allowance of expenses in the event that two judges occupy the 
same judicial position during different parts of the same year. These difficulties, 
however, are not insurmountable and they exist as well under one interpretation 
of the statute as under another. 

I am of the opinion, therefore, that a common pleas judge, appointed to fill a 
vacancy in the middle of the official year determined by the clay on which the term 
of office began, does not, on the clay of his induction into office, commence a 
"year" for the purpose of the expense allowance under section 2253, G. C.; but 
that whatever may be the rule as to the amount of expenses that may be allowed 
him during the remainder of the first official year (which is not herein deter­
mined), he will begin a new year, for the purpose of the expense allowance, at 
the expiration of the official year during which he assumed office, and the beginning 
of the succeeding official year; in other words the word "year," as used in section 
2253, G. C., means the official year. Respectfully, 

Eow ARD C. TuRNER, 
Attorney General. 
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197. 

SCHOOL BUILDIXG-CAXXOT BE REXTED BY SECRET SOCIETIES 
FOR PURPOSES XOT OPEX TO ALL PERSOXS OF THE CO~I­
~IUXITY. 

The board of education has no authority in law to rent a school building, or 
part thereof, to a secret society for the purpose of holding lodge sessions and! 
such social functions and entertainments of such society as are not open to all 
persons in the community on equal terms or which will not, in the judgment 
of the board of education, benefit the people of the community. 

CoLUMBUS, OHio, April 3, 1915. 

HoN. ELI H. SPEIDEL, Prosecuting Attorney, Batavia, Ohio. 
DEAR Sm :-In your letter of ::\I arch 10, 1915, you request my opinion as 

follows: 

"The board of education of the Branch Hill Special School District has 
requested me for an opinion on the question as to whether or not such 
board of education can rent the second story of their new school building 
to the lodge of Modern Woodmen of the World, for the purpose of 
holding their lodge sessions, and also the social functions and entertainments 
of the order. 

"After giving this matter some thought, and believing it to be of 
general public importance, and knowing that the various boards of educa­
tion of this county are in doubt as to just what purposes a school house 
can be used for, I am going to ask your office for an opinion on the ques­
tion submitted." 

Section 7622, General Code, provides : 

"When, in the judgment of a board of education, it will be for the 
advantage of the children residing in any school district to hold literary 
societies, school exhibitions, singing schools, religious exercises, select or 
normal schools, the board of education shall authorize the opening of the 
school houses for such purpose. The board of education of a school 
district in its discretion may authorize the opening of such school houses 
for any other lawful purposes. But nothing herein shall authorize a board 
of education to rent or lease a school house when such rental or lease in 
any wise interferes with the public schools in such district, or for any 
purpose other than is authorized by this chapter." 

This section as originally enacted in 86 0. L., 11, and until it was amended in 
91, 0. L., 44, did not contain the provision "the board of education of a school 
district in its discretion may authorize the opening of such school house for 
any other lawful purposes." Until such proviSIOn was added, the purposes for 
which a school building or part thereof might be used, were confined to those 
enumerated in the statute. 

It was evidently the intent of the legislature in adding this provision, to give to 
a board of education the authority to open a school building or part thereof for 
any lawful public purpose of a similiar nature to those above mentioned, pro­
viding its use for that purpose does not in any way interfere with its use for 
public school purposes. In other words, the school building is a social center of 
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the school district for educational purposes and, in addition to its use for public 
school purposes, it may be used for any other lawful purpose which, in the judgment 
of the board of education, will be for the advantage of the people of the com­
munity. 

The use of a school building, or part thereof, by a fraternal order for the 
holding of lodge sessions and such social functions and entertainments of the 
order as are not open to all persons in the community on· equal terms, is not public 
in its nature and meets with the obi ection that the benefits resulting from such use 
are confined to the purposes of the order and to such other persons as may be 
permitted by the order to enjoy said benefits. Such a use is not within the meaning 
of the above provision of the statute and there is no other statutory provision 
authorizing such use. 

Replying to your question, I am of the opinion that the board of education 
of Branch Hill Special School District has no authority in law to rent the second 
story of their new school building to a secret society for the purpose of holding 
their lodge sessions and such social functions and entertainments of such society 

· as are not open to all persons in the community on equal terms, or which will not, 
in the judgmetft of the board of education, benefit the people of the community. 

198. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COMMON PLEAS JUDGE-ADDITIONAL SALARY PAYABLE FROM 
COUNTY TREASURY QUARTERLY-COUNTY COMMISSIONERS­
MAY PURCHASE COPIES OF OPINIONS OF COURT OF APPEALS 
FOR USE COMMO~ PLEAS COURT. 

The additional salary of a count:,• common pleas judge elected in 1914 is pay­
able wholly from the treasury of his county in quarterly installments based upon 
the official year. 

County commissioners may in their discretion, purchase typewritten copies 
of the opinion of the court of appeals of another county in the same appellate 
district, for the use of the common pleas court of the county. 

CoLUMBUS, OHio, April 3, 1915. 

HoNORABLE Rov H. WILLIAMS, Judge of the Common Pleas Court, Sandusky, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of March 15, 1915, requesting 

me to advise you upon the following questions: 
(1) You were elected last fall and took office January 1, 1915, in Erie county, 

Ohio, under the new law. How should your additional salary be paid? 
(2) May the county commissioners pay, out of the county treasury, for 

typewritten copies of the opinions of the court of appeals of Lucas county? 
The first question which you submit is not directly covered by my general 

opinion relative to .the additional salaries of common pleas judges, although th.e 
principles governing the answer thereto are laid down in dealing with the case 
of the common pleas judge elected in Clark -county, therein referred to. Upon 
those principles I hold that your additional salary is payable from the county 
treasury of Erie county in quarterly installments, the quarters being based upon the 
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official year of your term which begins and ends upon January !st. Of course 
the additional salary to which you are entitled is at the rate of twenty-five ($25.00) 
dollars for each one thousand population of Erie county as determined by the 
census of 1910, which additional salary must not exceed three thousand ($3,000) 
dollars. 

Answering your second question I may say that there is no express statutory 
authority for the payment, by the county commissioners out of the county treasury, 
for typewritten copies of opinions of a court of appeals for the use of a common 
pleas court. In fact there is no direct statutory authority for the fur-nishing of 
any supplies to common pleas judges or for the use of the court, as such. There 
is an express provision for the furnishing of supplies for the use of the court of 
appeals which is to be upon a requisition issued by a clerk of courts. (1531, G. C., 
as amended 103 0. L., 414.) 

It will not do, however, to apply the general rule that the expression of one 
thing is the exclusion of another in the matter of the expenses of different county 
offices. Long established practice justifies the conclusion that county commissioners 
have the power to furnish, for the use of any county officer including the common 
pleas judges, such supplies and needful things as they see fit to furnish provided 
they stay within the bounds of a reasonable discretion. 

There being no hard and fast provision on the subject, therefore, I am of the 
opinion that the second question which you submit is one properly addressed to 
the discretion of the county commissioners. 

199. 

Respectfully, 
EDWARD ·c. TURNER, 

Attorney General .. 

JUSTICE OF THE PEACE-OFFICE RENT-JURISDICTION IN CRIMI­
NAL CASES. 

The trustees of a township are not authorized to pay office rent for justices 
of the peace of their respective townships. 

A justice of the peace, having jurisdiction in criminal cases throughout the 
county, may hold criminal court in any township of the county in which he is 
elected and where he resides. 

CoLUMBUS, OHIO, April 3, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of March 25, 1915, my opinion was requested by 

Mr. C. A. Kennedy, justice of the peace, Trenton, Ohio, and for the sake of 
uniformity I am addressing my opinion on such inquiry to you. 

The inquiry is as follows : 
"1. Is it not the duty of township trustees to pay the office rent of 

a justice of the peace in their respective townships, said justice not being 
a salaried justice? 

"2. As a justice has jurisdiction in his respective county, in criminal 
cases, would it be legal for a justice to hold criminal court in the city of 
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Hamilton, Ohio, Butler county, when said justice is elected or appointed 
in another township outside of the city of Hamilton but in the same county 
of Butler?" 

lJ pon examination of the statutes, I do not find that any pro,·ision 1s made 
for payment of office rent for justices of the peace, by the trustees of their 
respective townships. 

The authority to withdraw moneys from the public treasury for such purpose 
will not, in this state, be implied, and I therefore advise that the township trustees 
are not authorized to pay the office rent for justices of the peace of their respec­
tive townships. 

I find that my predecessor, Hon. Timothy S. Hogan, expressed the same 
conclusion in an opinion rendered to you on October 29, 1913, volume 1 of the 
attorney general's reports for the year 1913, page 384. 

As to your second question, your attention is invited to section 13422, G. C., 
which provides: 

"A justice of the peace shall be a conservator of the peace and have 
jurisdiction in criminal cases throughout the county in which he is 
elected and where he resides, on view or on sworn complaint, to cause a 
person, charged with the commission of a felony or misdemeanor, to 
be arrested and brought before himself or another justice of the peace, 
and if such person is brought before him, to inquire into the complaint 
and either discharge or recognize him to be and appear before the proper 
court at the time named in such recognizance, or otherwise dispose of the 
complaint as provided by law. He also may hear complaints of the 
peace and issue search warrants." 

The supreme court has construed the foregoing section in the case of Steele 
v. Karb, sheriff, 78 0. S., 376, 111 which the court say: 

"Under the provisions of section 610 (Sec. 13422, G. C.), Revised 
Statutes, a justice of the peace has 'jurisdiction in criminal cases throughout 
the county in which he is elected and where he resides,' and his authority 
to hear and dispose of a criminal case in the manner prescribed by the 
statute is not limited to the township for which he is elected and where 
he resides." 

I do not find that the supreme court has departed from the construction 
~.nnounced in the foregoing case, and I therefore advise that a justice of the 
peace may hold criminal court in the city of Hamilton, Ohio, Butler county, 
although said justice is elected or appointed in another township of the county 
than that in which the city of Hamilton is located. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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200. 

ROAD L\IPROVE.\IE:\"T WHERE COUXTY, TO\VNSHIP AXD VILLAGE 
CO-OPERATE-VILLAGE .\IAY ISSUE BONDS FOR ITS SHARE AND 
PAY IXTO COC:\"TY TREASURY THE PROCEEDS-COC:\"TY BONDS 
SHOULD BE ISSUED FOR TOW:\"SHTP: COUNTY PORTIO:\" A:\"D 
LEVIES .\JUST BE .\lADE UPOX ALL TAXABLE PROPERTY OF 
COUXTY AXD TO\VXSHIP. 

f1.'1zere a county, township and village co-operate in the improvemeut of a road 
w1der sectiOIIS 6903 et seq., G. C., the proportiouate share to be co11tributed by the 
village is to be secured through the issuance of bonds by the village. The pro­
portionate shares to be coutributed by the cou11tJ• and tow11ship are to be secured 
through the issuance of negotiable 11otes or bonds of the cou11ty, and there is 110 
authority in this scheme of co-operative road improvement for the issuance of 
township bonds. In maki11g a levy to meet the county bonds, the commissioners 
and trustees must levy a tax upon all the taxable property of the county a1zd 
township, respectively, includi11g the taxable property within the village. 

CoLl.:MBus, Omo, April 3, 1915. 

HoNORABLE GEORGE C. VoNBESELER, Prosecuting Attorney, Painesville, Ohio. 
DEAR SJR :-Permit me to reply to your letter of January 25, 1915, requesting 

an opinion, and which is in part as follows: 

"The owners of a majority of the foot frontage on certain county 
roads in Lake county, in accordance with the provisions of section 6903 of 
the General Code of Ohio, petitioned the commissioners to grade, drain, 
curb, pave and improve parts of said roads.· Said roads run into and 
through the township of Perry and the village of Perry, lying within 
the said township of Perry. The county commissioners, in accordance 
with the provisions of section 6905, have entered into an agreement with 
the board of trustees of said township and with the council of said village 
whereby said board of trustees and said council have assumed and have 
agreed to pay certain proportions of the costs and expenses of such im­
provement. The proportions as established, if material to the question, 
are 45 per cent. to the county, 40 per cent. to the township or the village, 
and 15 per cent. to the owner of abutting property. 

"By resolution the township trustees determined to issue bonds in the 
sum of $54,000, to pay its share of the cost and expense of improving said 
roads outside the limits of the incorporated village and the council of 
the incorporated village to issue bonds in the sum of $20,000, to pay its 
share of the cost and expense of improving said roads within the limits of 
the incorporated village. 

"A zpajority of the electors of both the township and the village on 
the 20th day of January, 1915, voted in favor of issuing said bonds in the 
sums of $54,000 and $20,000 respectively. The electors of both the village 
and the township voted on the question of issuing the township's share in 
the sum of $54,000. 

"QUERY :-In order to provide a fund sufficient to pay the interest 
on and to meet these bonds at maturity, shall the township trustees 
make the levy upon all the taxable property of the township, including that 
within the limits of the incorporated vi!lage of Perry, or merely upon the 
taxable property lying without the limits of the incorporated village?" 



374 ANNUAL REPORT 

At the outset, permit me to call your attention to the section of the General 
Code which provides for the making of an agreement between the board of county 
commissioners and the township trustees and the council of a village for making 
an improvement such as is contemplated, and which is embraced in the provisions 
of section 6905 of the General Code, as follows: 

"The board of county commisioners may enter into an agreement 
with the board of trustees of any township or the council of any village, 
or both, into or through which a state or county road improvement is 
contemplated, whereby said board of trustees or council may assume and 
pay such a proportion of the costs and expenses of such improvement . 
not assessed upon abutting land in accordance with section 6904 of the 
General Code, as may be agreed upon between said board of county com­
missioners and said board of trustees or council, and such agreement or 
agreements may be entered into at any time before the contract for said 
improvement is let." 

The plan under which action has been taken in this matter embraces the 
co-operation of the county of Lake, township of Perry,. and village of Perry, which 
lies within the said township of Perry. 

The first requisite to the fulfillment of the proposed development of the 
improvement is to establish or raise a fund from which the expenses of the im­
provement may be met, and a reading of the statutes affecting the matter shows 
clearly t_hat the fund is to be made up as follows: 

First. A proportionate share to be contributed by the village, and which you 
state in your letter has been fixed, is provided for and may be secured by the 
village under the authority contained in section 6905-3 of the General Code, which 
provides that the village may issue bonds for the total estimated cost and the 
expenses of the improvement, and the proceeds of the sale of the bonds shall be 
paid into the county treasury into the fund established for the purpose of carrying 
out the proposed plan of the improvement. The section is as follows: 

"Sec. 6905-3. Upon receipt of such copy the council of such village by 
taking such action as is authorized by law for the improvement of its 
streets, may issue and sell its bonds in anticipation of the collection of the 
special assessments by it to be made upon the benefited property, or to be 
paid by any street railroad company operating in said road· within the 
limits of said village, and for the purpose of meeting such cost and 
expense of such improvement as is by law required to· be paid ·by said 
village, and the amount of the total estimated cost and expenses of so 
much of said improvement as is made necessary by reason of the additional 
width to which the same is to be improved. The proceeds of said bonds 
shall be paid into the county treasury, into a fund to be established for 
the purpose and in the manner hereinafter specified." 

Second. That portion of the fund to be contributed by the county and town­
ship may be. secured through the issuance of negotiable notes or bonds of the 
county as provided for in section 6912-1 of the General Code, which is as follows: 

"Sec. 6912-1. After so certifying said assessment to the auditor of 
the county, the commissioners may, in anticipation of the collection .of all 
moneys from all sources, required to be raised for said improvement, 
whether by assessment, taJ>.ation, or by agreement with the township trus-
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tees or village council. borrow money sufficient to pay the entire estimated 
cost and expense of the improvement, and may issue and sell negotiable 
notes or bonds of the county, bearing a rate of interest not to exceed li\·e 
per cent. per annum. For the purpose of paying their respective shares 
of the principal and interest on the notes or bonds authorized to be sold, 
the county commissioners and the township trustees may levy a tax upon 
all the taxable property of the county or township in addition to all other 
taxes authorized by law of not to exceed two mills in any one year until 
said notes or bonds and interest are paid." 

375 

Referring to that part of your letter relating to municipal and township bonds 
111 which you state that these bonds are issued under authority of sections 3295 
and 3939-22 of the General Code, it is to be noted that while general authority 
for the issuance of the bonds 

"for re-surfacing, repairing or improveing any existing street or streets 
as well as other public highways," 

1s conferred upon municipalities and townships under and by virtue of the section 
refei-red to, particular authority' is granted for the issuance of the bonds in con­
nection with the improvement under consideration by municipalities under section 
(i905-3, ·quoted above; and in section 6912-1 it is provided that the bonds which 
otherwise would be issued by a township for the purpose of paying for a road 
improvement are to be issued by the county, and to be known as "county honds." 
There is therefore no specific authority for the issuance of township bonds in the 
~cheme of co-operative road improvement provided for in sections 6903, et seq. 

Coming to consider ti-1e question of the taxable property upon which the 
commissioners and trustees should make a levy in order to meet the bonds issued 
hy the county commissioners, it is my opinion that the comrhissioners and trustees 
should levy a tax upon all the taxable property of the county or township, including 
that within the village. 

Section 5646 of the General Code confers the 
trustees to levy taxes and the taxes are to be levied 
the township." These taxes are fo be levied "for 
the relief of the poor." 

general power of township 
on "the taxable valuation of 
township purposes including 

Section 3444 of the General Code provides for a cemetery tax to be levied 
hy township trustees without stating the taxable property upon which such tax 
'hall be levied. 

Sections 3282-1 of the General Code, et seq., provide for a tax for certain 
road purposes without stating the taxable property upon which such tax shall be 
levied, but these sections provide that the question of levying such tax shall be 
submitted "to the qualified electors of the town-ship." 

Section 7441 of the General Code provides for "an additional road tax" and 
states that if the trustees deem such tax necessary, they shall determine the 
per cent. "to be levied upon the taxable property of their respective townships." 

Section 7171 of the General Code provides for a tax to be levied by the town­
ship trustees to redeem certificates issued for materials taken for road purposes, 
the tax to be levied by the trustees "upon the taxable property of their respective 
townships." 

Section 7562 of the General Code provides for a tax to be levied by the trustees 
for bridge purposes without stipulating the taxable property upon which such tax 
shall he levied, but section 7562-2, General Code, 103 0. L., 198, which provides 
for a tax for foot bridges, stipulates that the tax shall be levied "upon all of the 
taxable property in said township." 
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In striking contrast to all of the above sections. section 7486 of the General 
Code provides for a road tax to be levied by the trustees on all of the taxahlc 
property in the township, "exclusive of an incorporated village." 

I have not attempted to refer to all of the provisions authorizing the lev) ing 
of taxes by township trustees, but have only alluded to a sufficient number of these 
r;rovisions to illustrate the proposition that taxes which township trustees are 
authorized to levy, divide themselves into three classes: First, taxes which trustees 
are required to levy upon all of the taxabie property in the township; second, taxes 
which township trustees are required to levy upon the taxable property in the 
township outside of an incorporated village therein ; and third, taxes which the 
trustees are authorized to levy and in reference to which no specific direction is 
given by law as to the taxable property upon which such taxes are to be levied. 

The tax which the township trustees are required to levy by section 6912-1 is 
of the first class named, for by the terms of that section the commissioners and 
trustees are required to levy a tax "upon all the taxable property of the county 
or township." It may be safely asserted on the authority of State ex rei. v. Ward 
et al., i7 0. S., 543, that territory within a township and comprising only a part 
thereof, does not cease to be a part of the township upon being organized into a 
municipal corporation. 

Answering your specific question, I am therefore of the opinion that the tax 
which the county commissioners of Lake county, and the tax which the township 
trustees of Perry township are required to levy, must be levied upon all of the 
taxable property of said county and of said township,· respectively, including the 
taxa!5Te property within the village of Perry. 

In view of the fact that there is no provision for the issuance of township 
bonds, your supplemental question relative to the payment of fees to the township 
treasurer for the receiving, safekeeping, and paying out of moneys, etc., in con­
nection with the bond issue becomes immaterial. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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201. 

E.:IIERGEXCY LAW -DIERGENCY SECTIOX :\lUST STATE FACTS 
SHOWIXG LAW IS FOR I:\1:\IEDIATE PRESERVATIOX OF PUBLIC 
PEACE, HEALTH OR SAFETY-SEXATE BILL XO. 14 PROVIDIXG 
EXTEXSIOX OF TI:\IE FOR BUILDIXG A~D LOAX ASSOCIATIONS, 
WHICH ARE DEPOSITORIES FOR STATE FUXDS UNDER E:\1ER­
GEXCY LAW, IS DEFICIEXT IX THIS RESPECT. 

An emergency law, the emergency section of which does not state facts which 
sh0'1li any necessity for the immediate preservation of the public peace, health or 
safety, is not a valid law. At the very least, such a law cannot go into immediate 
effect. 

Senate bill No. 14, passed February 16, 1915, and which provides that building 
aud loan associations receiving state fuuds as depositories 1mder the emergency 
law found in 103 0. L., 148, shall have a further extension of time for two years 
after April 10, 1915, is deficient in this respect, and as it can in no event be effective 
prior to April 10, 1915, is of no effect whatever. 

CoLUMBUS, OHIO, April 5, 1915. 

HoN. R. vV. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-Under date of March 12, 1915, you submitted for my opinion the 

following: 

''As treasurer of state, I am receiving numerous calls from the 
building and loan associations for loans under the Vonderheide bill, but 
before taking any action on the matter, I respectfully refer you to senate 
bill No. 14 which reads: 

"'AN ACT. 
"'To extend the time for repayment of funds of the state of Ohio de­

posited at interest with building and loan associations located in dis­
tricts devastated by the flood of 1913.' 

''The question is: Are building and loan associations now not being 
a state depository permitted to receive these funds who did not receive 
this money at the original letting in April, 1913? Or would building and 
loan associations who were designated as depositories in 1913, under the 
senate bill No. 14 granted an extension of time, be entitled to receive 
more money from the state?" 

An answer to your question requires consideration of the special emer­
gency act, 103. Ohio Laws, at page 148, which was passed by the general assembly 
on April 10, 1913, and approved by the governor April 12, 1913. This act pro­
vided in part as follows: 

"Section 1. That in order to meet the emergency ansmg from the 
devastation caused by the unprecedented floods of ----------· 1913, in por­
tions of the state of Ohio, and in order to conserve and preserve the 
life, health and peace of the people of those portions of the state of 
Ohio. the state treasurer of the state of Ohio. with the approval of the 
governor, is hereby authorized to deposit funds of the state of Ohio, not 
exceeding in the aggregate three million dollars, with building and loan 
associations organized under the laws of the state of Ohio and located 
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in those portions of the state of Ohio so affected by the said floods, said 
sums to be deposited with said associations for a period not to exceed two 
years from the passage cif this act. 

''Sectiou ·z. Such of said associations in said portions of said state as 
desire to avail themselves of the provisions of this act shall have the 
right at any time from the date of the passage hereof to apply to become 
depositories of said funds, and upon said associations being approved by 
the state board of deposits, in writing, to be proper depositories for the 
state funds, the state treasurer shall apportion and deposit said funds 
among said associations as in his judgment may be in accordance with 
.the respective needs of ·said associations and the territory in which they are 
located, but in no case shall any association have on deposit at any one 
time more than its paid-in capital stock, and in no event more than three 
hundred thousand dollars. The state treasurer shall apportion and deposit · 
said funds fro.m time to time as applications are received therefor. 

"Section 6. This act is hereby declared to be an emergency law 
necessary for the immediate preservation of the public peace, health 
and safety, and shall take effect and be in force from and after its passage: 
the necessity arising from the fact that by reason of the widespread de­
struction of and damages to residences in such flooded districts and of 
the sewer connections and sanitary arrangements in the homes therein, 
the public peace, health and safety is menaced and would be conserved 
and benefited by depositing state funds in building and loan associa­
tions in such flooded districts for a period not to exceed two years to 
enable such associations to loan money to the owners of property in such 
districts for rebuilding and repairing their homes and residences and 
placing them in sanitary condition." 

Section 1 above quoted provides, among other things, that the treasurer of 
state, with the approval of the governor, is authorized to deposit in building and 
loan associations organized under the laws of Ohio and located in those portions 
of Ohio affected by the flood ~ sum not to exceed three million dollars, and for a 
period of time not to exceed two years from the passage of the act. 

Section 2 provides that such associations as desire to avail themselves of the 
privileges of this act shall have the right at any time from the elate of the 
passage thereof to apply to become depositories of said funds, and that after 
approval of said i1istitutions by the state board of deposits, the state treasurer 
shall apportion and deposit said funds as further provided in said sections. 

As I construe this act, building and loan associations having the qualifications 
above mentioned may at any time between the elate of the passage of this special 
act and the time limited. to wit: two years, apply to the treasurer of state and, 
when approved by the state board of deposits, receive deposits, provided the sum 
of three million dollars has not already been deposited. 

Senate bill Xo. 14, to which you refer, provides as follows: 

"Section 1. That, whereas, certain of the inactive funds of the state 
of Ohio. deposited with building and loan associations located in those parts 
of the state devastated by unprecedented floods of 1913, ui1cler an ·act of the 
legislature passed April 10, 1913, and entitled 'An act to make building 
and loan associations oragnizecl under the laws of the state of Ohio 
and located in those portions of the state of Ohio affected by the floods of 
1913, depositories of state funds for a period not to exceed two years,' will 
be needed after the expiration of said period of two years to enable the 
further accomplishment of the purpose of said act, in securing the peace 
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and health of the people located in such districts, through the rehabilitation 
of homes and by effecting more complete sanitation of devastated property, 
the state treasury of the state of Ohio is hereby authorized and directed 
to extend the time for payment of such said funds as still remain on de­
posit, for a further period of two years from April 10, 1915, the date 
of the expiration of said original term. 

'"Section 2. Such deposits now outstanding shall be further held and 
repaid under all the terms and conditions prescribed in said original 
act of April 10, 1913, not in conflict with the extension herein provided. 

"Section 3. This act is hereby declared to be an emergency act and 
its enactment is necessary for the immediate preservation of the public 
safety and welfare. The necessity thereof lies in the fact that the public 
safety and welfare requires the retention of said funds for a further 
period of two years from April 10, 1915, in securing the peace and health 
of the people located in those portions of the state of Ohio affected by 
the floods of 1913, and in the further fact that the period provided for 
in said act expires on April 10, 1915, and the withdrawal of said funds 
at said time would work a hardship upon many home owners, bor­
rowers of said associations, to the detriment of the safety and welfare 
of the people in said districts of the state of Ohio .. " 
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I ascertain that both the original act of 1913, and senate bill No. 14, above 
quoted, received the proper number of votes when put upon their final passage 
to .be enacted as emergency laws. 

I am of the opinion, which I have expressed in a letter to the general 
assembly, that the reasons for the necessity of putting a law into immediate 
effect for the preservation of the public peace, health or safety, required by section 
1d of article II of the constitution to be stated in a separate section of each 
emergency law, must be such reasons as show on their face the existence of 
a real necessity for the immediate preservation of the public peace, health or 
safety. 

Section 3 of senate bill l'\ o. 14 does not satisfy this test. It states no facts 
which show any necessity for the immediate preservation of the public peace, health 
or safety. The emergency which existed when the original law was passed, as 
declared in section 6 thereof, no longer exists, nor does section 3 of senate bill 
No. 14 state that that precise emergency, which was the immediate need of re­
placing and repairing sewer connections, etc., is a condition which still exists. 
On the contrary, the only fact (as distinguished from legal conclusions) which 
is stated in section 3 of senate bill 1\ o. 14 is "that the withdrawal of said funds 
at said time (April 10, 1915), would work a hardship upon many home owners, 
borrowers of said associations." 

The hardship which would be worked upon borrowers of the associations 
(if any) could not in any way affect the public peace, health or safety. 

Therefore, I am of the opinion that senate bill No. 14 is not valid as an 
emergency law, and being passed as such is not :valid at all. At the very least 
it will not be in effect on April 10, 1915, and if not effective then will never become 
effective, because its object is defeated unless it can go into effect prior to that 
date. 

I am unable to advise you otherwise than that no action whatever is. to be 
taken under senate bill Xo. 14, but that you should ignore the provisions of this 
act and proceed under the original law of 1913, to call in the deposits which were 
made in that year with certain building and loan associations in the flooded dis­
tricts. 
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The matter is very clear to me, but if it is desired to raise the question for 
the rletermination of the courts, I shall gladly co-operate to the end that an action 
in mandamus may he speedily instituted in the supreme court for this purpose. 

202. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

AUDITOR OF STATE-WHEN OFFICIAL TERM BEGINS AND ENDS­
SALARY -SUPERJl\'TENDENT OF BANKS-SALARY. 

The official term of auditor of state begins on the second Monday of Janu(lfy 
next after his election alld e:rtellds to the second Monday of January four years 
thereafter, alld he is e11titled to a salar}' of $26,000.00 for the full term. 

The four-year term of the suj>erilltc"ndent of banks is four calendar years, and 
he is entitled for each full 1110ilth's service one-t~c·clfth of his annual salary. 

CoLUMBUS, OHio, April 6, 1915. 

The Bureau of lllsj>ection and Suj>en;ision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under elate of Fehrnary 18, 1915, you submitted several in­

quiries to this department. 
Your first inquiry is as follows : 

"'Sec. 235, G. C., fixes the beginning of the term of the auditor of 
state on the second 1\fonday of January and to run for a period of fout 
years. 

"Sec. 2248, G. C., fixes the annual salary of said officer at $6,500.00. 
"The term of the present auditor of state began ·the second Monday 

of January, 1913, on the 13th day of the month and will terminate at 12 
o'clock m., January 7, 1917, the day preceding the second Monday, or five 
days less than four calendar years. 

"Query. How many dollars is he entitled to receive for his whole term 
of office?" 

Section 235 of the General Code provides that the auditor of state shall hold his 
office for a term of four years and until his successor is elected and qualified; that 
the term of office of the auditor "shall commence on the second Monday of January 
next after his election." 

Section 2248, G. C., fixes the "annual" salary of the auditor of state at $6,500.00. 
The official year of the auditor of state begins on the second Monday of January 
and terminates on the clay preceding the second Monday of January of the follow­
ing year, and the $6,500.00 annual salary is to compensate him for services during 
his official year. 

Specifically answering your question, the auditor of state ts entitled to the 
<;urn of $26,000.00 for the four-year period of his term beginning on the second 
Monday in January next after his election and extending until the day preceding 
the second Monday in January, four years thereafter. 

Yon next inquire: 
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"\\'hen does a state appointee's term hegin-the day of appointment. 
the day of confirmation or apprO\·al, or the day on which he actually begins 
to perform his duties?" 
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As I view the question propounded by you it is entirely too comprehensive 
and broad to permit of a definite answer. I shall be glad to answer any specific 
question which you have in mind upon which you ask the general question. 

You next inquire: 

''The superintendent of banks is entitled to an annual salary of 
$5,000.00. If an appointee takes his office on January 1, 1915, and retires 
from office at the close ·of January 31, 1915, how much salary is he entitled 
to receive, .. 

The salary of the superintendent of banks is fixed by section 2250, G. C., 
which provides, in part, as follows: 

"The annual salaries of the appointive state officers and employes herein 
enumerated shall be as follows: '~ * * Superintendent of banks, fi\·e 
thousand dollars. ~, * ~'" 

The first question to he determined is as to what is the official year of the 
superintendent of banks and is to be answered by consideration of the statute 
under which he is appointed. 

Section 710, G. C., provides: 

"The governor, with the advice and consent of the senate, shall appoint 
a superintendent of banks, who shall hold his office for the term of four 
years and until his successor is appointed and qualified. * * *'' 

There is no definite day specified upon which the term of the superintendent 
of banks shall begin and. therefore, I am of the opinion. that the calendar year 
and his official year are the same. 

Section 2260, G. C., provides: 

. "The salaries provided in this chapter to be paid by the state shall 
be paid in equal installments as follows: 

''Lieutenant governor. j uclges. officers and employes of state institu­
tions, monthly. 

"All other salaries herein provided, semi-monthly. 
"\Vhen an officer ceases to hold office, salary then clue shall be paid 

him." 

Section 2260 is included in the same chapter as section 2250 and, therefore. 
the provisions of section 2260 apply in reference to the annual salaries fixed by 
section 2250. The salary of the superintendent of banks. therefore, is to be 
divided into equal installments, payable semi-monthly. which would, of course, 
make twenty-four installments. The superintendent of banks, being entitled to 
an annual salary of five thousand dollars, who takes office on the 1st clay of 
January and retires from office at the close of the 31st day of January would 
have served one full month, or two semi-monthly periods, and would, therefore, 
be entitled to one-twelfth of the annual salary. Respectfully, 

Enw ARD C. TuRNER, 

Attorney Ge11eral. 
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203. 

COURT CONSTABLES-CO~IPE?\SATIO?\--:\IAY NOT BE TAXED AS 
COSTS- NOT SUBJECT TO ALLOW A~CE BY COUNTY COMMIS­
SIONERS. 

The compe11sation of court constables is limited by the lltaximwn fixed by 
section 1693, G. C., and may not be taxed as costs, nor is the same subject to 
allowance· by c01111ty commissioners. 

CoLUMBUs, Omo, April 6, 1915. 

RoN. C. P. KENNEDY, Prosecuting Attorney, Akron, Ohio. 
·DEAR SIR :-I have your reques~ for an opinion under date of March 8, 1915, 

which is as follows: 

"One of our common pleas judges has recently heard a election contest 
in which the present Democratic county recorder contested the election of 
the incoming county recorder, a Republican. In the course of the hearing 
the court directed a recount of the ballots, some twenty-eight thousand in 
all. The final judgment Of the court was against the contestor. 

"There being no provision of law governing or outlining the manner 
in which a recount should be conducted, the trial judge appointed six court 
constables under the authority of section 1692 of the General Code, found 
in Vol. 103, 0. L., page 417, four of whom were to conduct the work 
of the recount. Their compensation was fixed at $5.00 per day. Each of 
the four were members of the board of elections. Three others were 
appointed to assist in the recount at a compensation of one dollar and a 
half per day. The entire count took lOY, days. . 

"The general authority under which the court made the order is found 
in the latter part of section 1692, Vol. 103, 0. L., page 417, and 1s as 
follows: 

'·'And discharge such other duties as the court requires.'" 
"The bills for services of the court constables have been presented to 

the county commissioners for payment, and they have referred the matter 
to our office. The question that presents itself is: Who is liable for 
the court costs? Section 5153 of the General Code provides in part: 

'''The court shall render judgment against the party failing in the 
case for all the costs of the contest, including the costs of depositions.'" 

"There is no other provision relating to the payment of costs in a 
contest for election of a county officer. The work done by the indi­
vidual members of the election board in connection with the recount 
was not a part of their regular duties. I therefore see no reason why 
they cannot receive compensation for their services the same as if they 
were not election officials. 

"Can the payment of the amount due be properly made by the county 
commissioners? And if it can, ought not the amount so paid by them be 
entered as a part of the costs of the contest and the same collected from 
the failing party and repaid into the county treasury? This is the way I 
have looked at the matter, but as it is of considerable importance and we 
may, perhaps, be establishing a precedent in . other election contests, I 
am very desirous of having your opinion in the matter." 

From a supplemental statement of facts submitted by Hon. E. D. Fritch, who 



_\.TTOR~"EY GEXER..1L. 383 

presided in the court during the trial of the case, it further appears that by the 
agreement and consent of all the parties thereto, the re-count of the ballots was 
made in open session and in the presence of the court, and under his personal 
supen·ision and control, with the ministerial assistance of those persons named 
as court constables, and every judicial function was performed by the court in 
person; that when the ballots were opened the undisputed ballots were by agree­
ment of counsel tabulated and when that had been completed, the court passed 
upon the counting of all disputed bailots, and the result thereof added to the 
totals of undisputed ballots. 

The question of the eligibility of deputy state supervisors of elections to 
appointment in this case, is deemed foreclosed by agreement of the parties and 
is, therefore, not here considered. 

That part of section 1692, G. C., defining the duties for which court con­
stables may be appointed, and from which you quote, IS as follows: 

"to preserve order, attend the assignment of cases in counties where 
more than two common pleas judges regularly hold court at the same time, 
and discharge such other duties as the court requires." 

Experience teaches, and jt appears from the statute above quoted, that the 
duties of court constables are in the nature of a personal attendant upon the court 
and of a purely ministerial character, and it seems clear that the duties performed 
by the court constables appointed in this case were within this limit. 

The sole authority for payment of compensation of court constables is found 
111 section 1693, G. C., 103 0. L., 418, as follows: 

''Each constable shall receive the compensation fixed by the judge or 
judges of the court making the appointment. In counties where four or 
more judges regularly .. hold court, such compensation shall not exceed 
twelve hundred and fifty dollars each year, in counties where more than 
one judge and not more than three judges hold court at the same time, 
not to exceed one thousand dollars per year, and in counties where only 
one judge holds court two and one-half dollars each clay, and shall be 
paid monthly from the county treasury on the order of the court. Such 
court constable or constables may, when placed by the court in charge of 
the assignment of cases, be allowed further compensation not to exceed 
one thousand five hundred dollars, as the court by its order entered on 
the journal determines." 

\\'hile it is not disclosed in your statement how many judges regularly hold 
court in Summit county, it is assumed that no difficulty will be found in the 
application of the provisions of the above section to the facts in that particular. 

It will he observed that in addition to fixing a maximum compensation it is 
provided that the same shall he paid monthly from the county treasury on the 
order of the court. Since the maximum compensation authorized in any case may 
not exceed twelve hundred and fifty dollars each year, it follows that such com­
pensation must be fixed at a rate not in excess of twelve hundred and li fty dollar' 
per year. 

:\o statutory authority is found for taxing the compensation of court con­
'tabies as a part of the costs in any case, nor dol's any more reason therefor 
;qipear than for the taxing of the compensation of the court as a part of the cosh 
111 the trial of a came. 

In answer to your question, I am therefore of the opinion that the compen-
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sation of the court constables appointed in this particular case may be paid from 
the county treasury upon the order of the court, but that the same may not be 
in an amount in excess of the maximum rate prescribed in section 1693 above 
quoted, for the time employed. Such compensation may not be taxed as costs in 
the case nor is the same subject to allowance by the county commissioners. 

204. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY EXPERIMENT FARM-PUl~CHASE PRICE PAID ON WAR­
RANT OF COUNTY AUDITOR, UPON CERTIFICATE OF AGRICUL­
TURAL COMMISSION. 

The purchase price of a county experiment farm is to be paid upon the warrant 
of the county auditor upon the proper certificate of the agricultural commission, 
and the allowance of a claim for such purchase price by the county commissioners 
is neither necessary nor proper. 

CoLUMBus, 0Hro, Apil 6, 1915. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have a communication ·from Mr. Benj. F. Gayman, secre­

tary of your commission, under date of March 31, 1915, which communication is 
as follows: 

"The electors of Trumbull county, at the fall election in 1914, voted 
favorably on the proposition to purchase and equip a county experiment 
farm under the provisions of sections 1165·6-7 -8. Bonds were issued and 
sold; the agricultural commission visited the county and selected a farm 
for the purpose specified in the act; the money for the purchase and 
equipment of said farm is now in the county treasury, the farm has been 
surveyed and all that ~s necessary is to know how to proceed under section 
1165-6 to complete the purchase and equipment of this farm. 

''The agricultural commission will thank you for an interpretation of 
this section and particularly of the language 'and the proceeds of the 
sale thereof shall be deposited in the county treasury subject to the order 
of the agricultural commission,' etc." 

It appears from the above statement of .facts that the money derived from 
the bond sale has been deposited in the county treasury of Trumbull county and 
section 1165-6 of the General Code, referred to by you and found in 103 0. L., 
436, stipulates that the deposit shall be subject to the order of the board of control 
of the Ohio agricultural experiment station to be applied by said board to the 
purchase and equipment of an experiment farm. 

The hoard of control of the Ohio agricultural experiment station was abQlished 
and its powers and duties were cast upon your commission by the agricultural 
commission act found in 103 0. L., 304. For this reason this department held in 
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an opinion to your commission dated February 20, 1915, that in reading section 
1165-6, G. C., as amended in 103 0. L., 436, the expression "board of control of 
the Ohio agricultural experiment station" occurring therein must be read "agri­
cultural commission." It therefore follows that the proceeds of the bond sale in 
question now in the county treasury of Trumbull county are subject to the order 
of your commission and are to be applied by your commission to the purchase 
and equipment of a county experiment farm. Your commission having proceeded 
under authority of section 1165-7, G. C., to visit Trumbull county and select a 
farm, the farm having been surveyed, and the purchase price having been agreed 
upon between your commission and the present owi1er of the farm, you now 
inquire as to the method of making payment from the funds in the county treasury. 

It may be observed in the first instance that the purchase price of the farm 
cannot be paid upon the allowance of the county commissioners, for the reason 
that they do not have control over the fund from which payment is to be made, 
such fund being made by the statute "subject to the order of" the agricultural 
commission. Your attention is directed to section 2460, G. C., which provides in 
part as follows: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, or 
is authorized to be fixed by some other person or tribunal in \vhich case it 
shall be paid upon the warrant of the county auditor, upon the proper 
certificate of the person or tribunal allowing the claim." 

The purchase price of the farm, being a payment authorized by law, is a 
claim within the meaning of this section. The agricultural commission being 
vt>sted with the power of selecting the farm, the fund from which the payment 
of the purchase price is to be made being subject to the order of said commission, 
and said commission being enjoined by statute to apply said fund to the purchase 
and equipment of a county experiment farm, it would seem clear that this is a 
case in which the amount due is authorized to be fixed by some tribunal or person 
other than the county commissioners, to wit: by the agricultural commission. I 
am therefore of the opinion that the the purchase price of the farm is to be P<~id 
upon the warrant of the county auditor, upon the proper certificate of the agri­
cultural commission, and that allowance of the claim by the county commissioners 
is neither necessary nor proper. 

Some embarrassment is occasioned by the fact that while the fund for the 
purchase of the farm is to be di,bursed on the order of the agricultural com­
mission, yet the farm when purchased will belong to the county. The deed will 
therefore be made to the board of county commissioners, that board being ·a quasi 
corporation in whom is vested by law the title to all the property of the county. It 
therefore appears that the purchase price is to he ordered paid by one body, while 
the title is to he taken by and the deed delivered to another body. It will therefore 
he necessary for the agricultural commission to withhold its requisition upon or 
certificate to the county auditor to draw his warrant in favor of the present 
owner for the amount of the purchase price of the farm until the agricultural 
commission shall have been satisfied by proper certificates from the county com­
missioners that the deed has been delivered to them and from the prosecuting 
attorney that the deed is in proper form and that the title thereby conveyed is 
good. The same result mihht be obtained by the agricultural commission issuing 
to till• county auditor a certificate to draw his warrant in favor of the present 
owner for the amount of the purchase price, upon his being satisfied by proper 

13-A. G. 
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certificates from the county commissioners and prosecuting attorney that the deed 
had been delivered and was in proper form and that the title thereby conveyed 
was good. 

In paying for equipment for the farm the rule herein announced is to be 
followed, and the purchase price of equipment for the farm is to be paid upon the 
warrant of the county auditor, upon the proper certificate of the agricultural 
commission. 

205. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

OFFICES COMPATIBLE-DEPUTY STATE SUPERVISORS OF ELECTION 
-CLERK OF MUNICIPAL COURT. 

The office of deputy state superintendent and i11spector of electio11s and the office 
of the1municipal court are not incompatible. 

CoLuMnus, OHIO, April 6, 1915. 

The Bureau of Inspection and Supen,ision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-You have requested my· opinion upon the following proposition: 

"May the same person hold the positions of deputy state supervisor 
and inspector of elections in an annual registration city and the office of 
clerk of the municipal court of the same city at the same time and draw 
salaries out of the public treasuries for both positions? If not, what 
kind of a finding should be made in the premises?" 

The deputy state supervisor and inspector of elections is a state officer and 
although part of his salary, at least, is 'payable by the city, nevertheless it does 
not change his status as a state officer. 

The clerk of the municipal court is an officer of the city. You do not state 
in your letter what city you have in mind relative to the clerk of the municipal 
court, but generally speaking the clerk of such a court would have no duty to 
perform which would be inconsistent with the duties to be performed by the 
same person as one of the deputy state supervisors and inspectors of elections. 
It is true that he might be called upon to issue a summons or subpoena as clerk 
of such court upon himself as deputy state supervisor. but J do not consider 
that that is in any way a check of one office upon the other, nor do J see any 
other incompatibility of office between the two offices. 

I am, therefore, of the opinion that the same person may hold both positions. 
Respectfully, · 

EDWARD c. TURNER, 
Attorney General. 
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206. 

FOREIGX CORPORATIOX-STOCK XOT EXE::\IPT FRO~I TAXATION IF 
PART LOCATED IX FOREIGX COUNTRY. 

Stock of foreign corporation not exempt from taxation if part of its property 
is located in a foreign country. 

CoLcMBcs, Omo, April 6, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Acknowledging receipt of your letter of l\Iarch 22nd, and noting 

your request that I consider Attorney General Hogan's opinion of December 15, 
1914, construing the provisions of section 192, General Code, beg to advise that I 
have considered the opinion referred to and concur in the conclusions expressed 
by Mr. Hogan. 

I reach this conclusion with regret, as what I regard as the unavoidable 
interpretation of section 192, General Code, makes the application of that section 
unequal and Inequitable. However, it is not what is embodied in section 192 that 
produces the inequitable result, but rather the failure of the section to go far 
enough; for if there were no such provision the state of the law would be even 
mo~e incongruous than it is now. (See Lee v. Sturges, 46 0. S., 153.) 

The considerations which make one hesitate to reach the conclusion to which 
Mr. Hogan and myself have been driven are, after all, addressed to the legislature 
and not to those who interpret the laws. 

Respectfully, 
. EDWARD C. TURNER, 

Attorney General. 

207. 

MAIN MARKET ROAD LAW-STATE HIGHWAY COMMISSIONER­
HAS IMPLIED AUTHORITY TO COMPENSATE ABUTTING LAND 
OWNER FOR DA:tlfAGES SUFFERED BY REASON OF CHANGE OF 
GRADE IN HIGHWAY. 

Under the main market road law, sections 6859-1 to 6859-8, inclusive, of the 
General Code, the state high~cay commissioner has imPlied authority to compensate 
an abutting land owner for damages suffered by reason of a change of grade in 
the highway, the general manner or method of making compensation being subject 
to the approval of the governor. · 

CoLUMBUS, OHIO, April 6, 1915. 

HaN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 
SIR :-On July 15, 1914, ::\faude E. Knapp brought suit against your predecessor 

in office, Han. James R. ::\farker; \Villiam Keesecker, a contractor; and the 
county commissioners of Trumbull county, the suit being brought in the common pleas 
court of Trumbull county. On August 5, 1914, Frank ::\Ioyer and Minnie V 
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l\Ioyer brought suit against the same defendants and in the same court, and both 
suits are still pending. In both cases the plaintiffs aver that the defendants are 
threatening to raise the grade of the highway in front of their premises to their 
great and irreparable injury, and in both cases temporary restraining orders were; 
allowed and are still in force. It may safely be asserted that the threatened 
injury to the i~Ioyer land is slight, if indeed any injury is threatened, and I am 
informed that the local officials of Trumbull county stand ready to deal with the 
Moyer case and secure a dismissal of the same in case some method can be devised 
of dealing with the Knapp case. I shall, therefore, in this opinion refer only to 
the Knapp case, and the conclusion herein expressed is limited to the facts of that 
case as herein stated. 

Prior to the bringing of these suits, the state highway commissioner had 
begun the improvement as a main market road of the highway extending south­
east from Warren to Youngstown. Knapp was the owner of a small farm abutting 
on this highway, most of his land lying in a rather deep ravine just north of 
Girard. Knapp's land is improved with an artificial pond, ice house and green­
house. A number of years ago a trolley line was built on this highway, the 
track being constructed on the side of the highway next to the Knapp land. The 
track was carried over the ravine above referred to on a trestle, and the supporting 
piers were of considerable height, permitting a free passage under the tra<;k. At 
two points the span between the piers was shortened, thus permitting the use of 
narrow girders and increasing the clearance under the track. These two points 
were situated approximately opposite the ice house and greenhouse of Knapp 
and at these two points Knapp had convenient means of passing from the high­
way to his land, with a sufficient clearance under the track of the trolley com­
pany to permit the use of covered vehicles. · 

The improvement of the highway as now planned, involves a substantial 
raising of the grade through the ravine referred to, and the highway will be so 
far elevated, if the plans are executed, as to make it impossible to pass from the 
highway under the track of the trolley company onto the lands of Knapp. At the 
same time the highway will not be sufficiently elevated to permit passage from the 
same over the track of the trolley company on to the lands of Knapp, except at 
one corner of his farm and that the mosr remote from the improvements above 
named. Even at that point the driveway over the track will be less convenient 
than before the change in grade. It will thus be seen that Knapp will be sub­
stantially damaged by the change of grade. He has offered to settle on a basis of 
$1,000.00, and the local officials of Trumbull county regard this as an advantageous 
settlement from the point of view of the public. 

As before observed, this improvement is being constructed as a main market 
road and the entire cost is to be paid from the fund for the construction, im­
provement, maintenance and repair of main market roads created by section 6859-3, 
G. C., 103 0. L., 155. The further fact should be noted that this improvement 
was undertaken at a cost of some $125,000 by the state highway commissioner, in 
consideration of an agreement on the part of the county commissioners of 
Trumbull county to similarly improve another section of highway at a cost of 
some $160,000. The county commissioners have fulfilled this contract, and, while 
the same was only a gentleman's agreement, yet the state is in honor bound to 
complete its part of the agreement if legal means can be found so to do. The im­
provement which consists of some regrading and the laying of a brick pavement has 
been completed except in front of the Knapp and Moyer premises. At that point 
sufficient grading to destroy the old highway was done before the restraining 
orders were secured. Since that time nothing could be clone, and the highway is 
now very dangerous and well nigh impassible. The resulting danger and in-
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convenience are all the greater by reason of the fact that this highway is a part 
of the main route from Cleveland through Youngstown to Pittsburgh, and the 
traffic is very heavy. 

The legal question presented by the above facts is as to the right of the state 
highway commissioner to compensate a land owner for damages suffered by 
reason of a change of grade in the highway in front of his premises where such 
highway is being improved by the state highway commissioner as a main market 
road under the pro,·isions of the main market road law, 103 0. L., ISS. 

Section 3 of the main market road law, being section 68S9-3, G. C., provides 
that twenty-five per cent. of all moneys paid into the treasury of the state by 
reason of the state levy for state highway improvement purposes shall be used 
for the construction, improvement, maintenance and repair of certain main market 
roads located along and upon the route of portions of certain inter-county highways 
designated in the section. 

Section 4 of the main market road law, being section 68S9-4. G. C., reads as 
follows: 

''The construction, improvement, maintenance and repair of said main 
market roads as defined and designated in the preceding section hereof may 
he begun at any point and shall be executed in such manner and method. 
with such road materials and in accordance with such plans, details and 
specifications, as may be adopted by the state highway commissioner with 
the approval of the governor: and as to such main market roads there 
shall be no necessity for petitions being presented and filed as in other 
improvements and no procedure for construction, improvement, maintenance 
and repair of roads as is provided for in any other act or acts of the 
general assembly shall apply to such main market roads.'' 

Section S of the main market road law authorizes the state highway commissioner 
to purchase equipment and materials and employ labor and to construct main 
market roads without Jetting contracts and to use con\'ict labor in the building 
of such roads. 

From a consideration of the above provisions, it is apparent that the legislature 
in enacting the main market road law, intended to free the highway commis­
sioner from the restrictions of all other road laws, provide an elastic procedure 
in the construction of main market roads, and permit the building of these roads 
in any manner or method deemed wise by the state highway commissioner, subject 
only to the approval of the governor. The legislature must be taken to have known 
and had in mind when it enacted this law. that in the construction of such roads 
it would be highly expedient and well nigh necessary at times to change the lines 
of highways, secure additional Janel for wider rights-of-way, and change grades to 
the damage of owners of adjoining real estate. ::\o express authority in the 
highway commissioner to expend money for these purposes is conferred, and 
the act by its express terms excludes all other procedure for the construction, im­
provement, maintenance and repair of roads as provided in any other law. 

In view of the above. I am of the opinion that under the provisions of the 
main market road law the state highway commissioner has implied authority to com­
pensate an abutting owner of real estate for damages sustained by reason of a 
change of grade in the highway, such ·implied power being necessary to enable 
the highway commissioner to carry out the powers expressly con £erred. 

Applying this principle to the facts in the Knapp case, I am of the opinion 
that in that case and under the facts thereof as stated herein, the state highway 
commissioner has implied authority to make a reasonable compensation to Knapp 
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for the damages suffered by him by reason of the change of grade in front of 
his premises. While this implied power to make such compensation clearly exists, 
I recognize the wisdom of the policy of invoking it only in exceptional cases. 
where the merit of the claim is beyond dispute, and desire to limit any implied 
recommendation of the wisdom of such a course to the particular facts of this 
case. 

The general course of procedure in making such compepsation will require 
the approval of the governor under section 4 of the main market road law, 103 
0. L., 157, and no steps should he taken in the matter until his approval is 
secured. 

208. 

Respectfully. 
Eow ARD C. TURNER, 

Attorney General. 

l!'(TER-COUNTY . HIGHWAYS-MAn\ MARKET ROADS-SELECTI:\G 
AND CHANGING ROUTES-STATE HIGHVlAY C011::\1ISSIO;\ER 
HAS NO AUTHORITY TO CHANGE ROUTE-COUi\'TY COMJ\llS­
STONERS-lF THEY PROCEED TO ABA;\DO:\ LAND UNDER 
SECTION 6860, G. C., AND OBJECTlO:\S ARE FILED .. A!\D THEY 
THEN PROCEED U:\DER SECTlOX 6885. G. C., THEY CA:\NOT PRO­
CEED UNDER SECTTO;\ 1195. G. C. THE LATTER WOULD BE 1:\­
CO:\SISTENT. 

In selecting additional routes as inter-c01111fy highways and main nwrl?ef roads. 
under sectio11 1184-4, G. C., 103 0. L., 451, and in cha11ging to a more practicable 
location, the state high'lJ!OJ' commissioner acts under the same limitations that 
1pplied in the original designatio11 of inter-county highwa'!IS, and he must desig­
'IOfe the original route or the altered route so that the same will follow the line 
-Jf an existing highwa:y. The state highway COIIIII!issioller has no authority under 
he above section, to change a route from an existing highway and estabtlsh the 

>ame across privately owned lands. 
- Where a board of county commissioners, for the purpose of acquiring a strip 

of land upon which to lay out and establish a county road, over which an inter­
cnunt_v highway may be established by the state highway commissioner, with the 
approval of the governor, proceeds under authorit:y ·of sections 6860, et seq., G. C., 
until objections are filed by certain property owners to the report of 1/ze viewers 
filed with said board, and an appeal is taken to the probate court under authority 
of sections 7061, et seq., G. C., if said board then decides to aba11don said proceed­
illgs under authority of section 6885, G. C., it cannot proceed under authority of 
section 1195, G. C., as amended, 103 0. L., 453. for the purposes above mentio11ed. 

CoLUMBUS, 0Hro, April 6, 1915. 

HoN. ]AMES F. FLYNN, JR., Prosecuting Attorne·y, Sandusky, Ohio. 
DEAR SIR :-I have your letter under date of :\I arch 16, 1915, which ts 111 part 

as follows: 

"Confirming the conversation had over the long distance telephone today. 
with either 'Mr. Ramsey or myself, the question we have confronting us, 
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but to which, if it is to be of any use, we should have an immediate answer. 
is this: whether in view of the provisions of section 1184-4, G. C., the 
state highway commissioner having designated the inter-county highway 
extending from this city to Lorain, thence to Cleveland, as Main :Market 
Road, 1'\o. 13, and having determined that a part of a section in this 
county which we now desire to improve is not a practicable location, but 
that its entrance into the city of Sandusky should be changed or altered, 
necessitating the construction of perhaps a mile and a half of new road. 
the commissioners of this county may proceed to acquire the requisite 
land for this mile and a half of new road, under the provisions of sec­
tion 1195, G. C. 

•· As I understand it, this is substantially the question propounded to 
~lr. Ballard of your office by Mr. Ramsey over the telephone today, and 
it is with greater particularity perhaps, the same question covered in the 
next to the last paragraph of my letter of March 5th to Mr. Marker, 
which was turned over to your office for consideration, is indicated in my 
letter of the 5th instant, the commissioners here have proceeded under the 
provisions of section 6860, et seq., but the viewers' report has met with 
objection, which will probably result in an appeal to the probate court by 
perhaps three of the property owners, thereby working an extended delay, 
and probably precluding the carrying out of the improvement as planned 
by the county commissioners and the state highway commissioner jointly. 

· lf this section of a mile and a half of new road as located by the state 
high~ay commissioner under the provisions of section 1184-4 can be 
properly termed a 'deviation' or a change or alteration so that we may 
proceed under section 1195. then it is obvious that the right conferred 
by that section upon failure to agree for the commissioners to deposit the 
money with the probate court, institute condemnation proceedings, and 
thereupon take immediate possession of the land, will obviate the necessity 
and difficulty of delay, if we may legally proceed in that way at once, and 
abandon existing proceedings." 

391 

From the statement of facts set forth in your letter. supplemented by certain 
statements made by you and Mr. R. K. Ramsey over the telephone, and by 
information obtained from the state highway department, I understand that the 
hi;.dnvay in ques.tion is an inter-county highway extending from Sandusky through 
Huron to Lorain, which highway has been designated as a main market road 
under the main market road law. 

J t seems that the state highway commissioner contemplated the improvement 
of this highway as a main market road, and when said improvement was projected 
a sentiment arose in favor of establishing a new road and of changing the route 
of the main market road so that said main market road was run over the new 
road, the reason for this suggested change being that the new route would avoid a 
dangerous railroad crossing and would be more direct. 

For the purpose of establishing this new road, the commissioners uegan pro­
ceedings under section 6860, et seq., of the General Code. \Vhile it is not clear 
just how far these proceedings had been carried at this date, it seems that the 
report of the viewers have been read twice as provided by section 6880 of the 
General Code. ln your letter to :\lr. :\larker under date of l\larch 5, 1915, ~ou 
>tate: 

"\\' c have had our third read in.: of the viewers' report aiHI intend 
letting the dissatisfied owners go into the probate court," 
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assume from this state that the county commissioners either have adopted 
or are about to adopt the favorable report of the viewers and cause the report, 
ourvey and plat to be recorded and make an order for the payment of the damages 
assessed. 

It appears that three land owners interested in this improvement are dis­
satisfied with the damages assessed in their favor and propooe to appeal to the 
probate court under sections 7061, et seq., of the General Code, providing for 
appeals in road cases. The order of the county commisoioners cannot be executed 
for twenty days, pending a possible appeal. This appeal, if perfected, will result 
in a still further delay. The county commissioners cannot take possession of the 
land appropriated until the damages assessed for it are paid, and those dan{ages 
cannot be paid, at least in the cases of the three land owners, because said land 
owners either have appealed or are going to appeal to the probate court on the 
question of damages. 

This situation prevents the taking possession of the land appropriated and 
the opening of the new road and as a result the contract for the construction 
of the main market road improvement cannot be let at least in so far as this 
contract extends over the line of the new road now in process of establishment. 

It should be observed that there is no intention to abandon any part of the 
old road and the proposed new road leads in a direction different from the old 
road and has a different western terminus. 

On December 28, 1914, the state highway commissioner assuming to act under 
section 1184-4, G. C., 103 0. L., 451, made an order changing the route of the 
Cleveland-Sandusky inter-county highway, 1\' o. 3, and Main Market route, 1\' o. 33, 
and attempted to change the route from the existing highway and establish the 
said road over the projected new road which the commissioners of Erie county 
were seeking to establish in the proceedings above referred to, and this attempted 
action of the state highway commissioner was approved by the governor. 

The state highway commissioner was without authority to make this change. 
As above stated, he assumed to act under section 1184-4, G. C., as amended in 
103 0. L., 451, a part of which is as follows: 

"the state highway commissioner may, subject to the approval of the 
governor, designate additional routes as 'inter-county' highways and main 
market roads, and he 1/W}' change to a more practicable location, the route 
of any 'inter-county' highway or 'main market road.' " 

It seems clear from a careful reading of sections 1184-1 to 1184-4, inclusive, 
of the General Code, that the state highway commissioner has no authority to 
re-locate any inter-county highway or main market road in any location other 
than along the line of an existing public highway of the state. In other words, 
iE selecting additional routes and in changing to a more practicable location, the 
state highway commissioner acts under the s~me limitation that applied in the 
original designation of inter-county highways and he must designate the additional 
route or the altered route so that the same will follow the line of an existing 
public highway. The state highway commissioner has no authority under this 
section, to change a route and establish the same across privately owned lands. 
That is what he undertook to do in this case for the reason that there was not 
yet any public highway along the line of the new route. There was only a 
pending proceeding for the establishment of a public highway, with the possibility 
that the proceeding would fail. The act .of the state highway commissioner in 
attempting to change the route was, therefore, without legal effect and the legal 
location of the inter-county highway in question is still along the old route. 

You now im)uire whether the county commissioners of Erie county can a ban-
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don the pending proceedings under section 6860, et seq., of the General Code, 
and proceed under section 1195, G. C., as amended 103 0. L., 453. 

Section 1195, G. C., as amended, provides: 

"If the line of a highway proposed to be improved under the provtswns 
of this act deviates from the existing highway, or if it is proposed to 
change the channel of a stream in the vicinity of the highway, the officials 
making application for such improvement must provide the requisite right 
of way. If the board of county commissioners are unable to contract upon 
fair and equitable terms with the owner or owners of such land, or prop­
erty, as may be necessary for such chan6e or alteration, or if additional 
right of way is required for the same and if such owner or owners of 
the Janel or property in question refuse to sell or contract with the com­
missioners of the county, for a reasonable compensation for such land or 
property required for such change or alteration, then the board of county 
commissioners as the case may be, may by resolution condemn and appro­
priate for public use such Janel or property, and upon the deposit of the 
amount of money as determined by said board of county commissioners 
with the probate court of the county, for such owner or owners, the board 
of county commissioners shall be authorized to take immediate possession 
of and enter upon said lands for such purposes. The county commis­
sioners are hereby authorized to issue their order upon the county auditor. 
in favor of the. probate judge, who shall hold such moneys until such 
litigation is decided. The right of appeal of any person in interest shall 
be allowed in the manner as contained in section 7517 of the General Code. 

'"If the line of any highway proposed to be improved by the state 
highway commissioner without the co-operation of county commissioners 
deviates from the existing highway, or if it is proposed to change the 
channel of a stream in the vicinity of such highway, the state highway 
commissioner may provide the requisite right of way, allowing reasonable 
damages and compensatiot; in securing the same, which shall he charged 
as a part of the cost of such improvement. If the state his-hway com· 
missioner is unable to contract upon fair and equitable terms with the 
owner or owners of such land or property as may be necessary for such 
change or alteration, or as may be necessary in order to secure material 
to improve such highway, or if additional right of way is required for 
the same, and if such owner or owners of the land, property or material 
in question refuse to sell or contract with the state highway commissioner 
for reasonable compensation or damages, or both, for such lands, property 
or material required for such change, alterations or improvement. the 
state highway commissioner shall condemn and appropriate for public use 
such lands, property or material, and upon the deposit of the amount of 
money, as determined by the state highway commissioner, with the probate 
court of the county in which the highway improvement is located, for such 
owner or owners, the state highway commissioner shall be authorized to 
take immediate possession of, and enter upon said lands for said purposes. 
The state highway commissioner is hereby authorized to issue an order 
upon the state auditor in favor of the probate judge, who shall hold such 
moneys until such litigation is decided. 

"An appeal from the amount of compensation or damages allowed 
by the state highway commissioner for the payment of land, property or 
material so condemned, and appropriated for public use, shall be allowed to 
the probate court of the county. The appeal shall be perfected and dock-
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etcd and other proceedings followed as provided in sections 7517-7523 of 
the General Code, except that the appellants shall be the plaintiff and the 
state highway commissioner the defendant.'' 

\Vhile the county commissioners of Erie county can abandon the proceedi1:gs 
under sections 6860, et seq., of the General Code, an abandonment being authori1ed 
by section 6885, G. C., if they determine so to do, their jurisdiction will be 
exhausted and they cannot proceed under the above provision of section 1195. 
G. C., as amended, for the reason that the provisions of section 1195 are applic:~ble 
only to inter-county highways, and in this case no inter-county highway has ever 
been established over the line of the proposed new highway. Ko inter-coun.ty 
highway can be established except over the line of an existing public highway. 
The change in the route of the existing highway proposed by the board of county 
rommissioners of Erie county is not a deviation within the meaning of the above 
provision of section 1195, G. C. The deviation referred to in said prO\·ision is a 
change deemed necessary for the purpose of eliminating curves or turns in the 
highway or to avoid bad grades, and involves an abandonment of the old road 
;111d a substitution of the new therefor. The attempt of the county commissioners 
in this case does not involve an abandonment of the old road and the proposed 
new road leads in a different direction and has a different terminus from the old 
road. 

If the county commissioners of Erie county desire to have this inter-county 
highway established along the line of the proposed new road, they must first 
c'tablish the new road and then·the state highway commissioner can act under the 
;tbove provision of section 1184-4 of the General Code. 

Replying to your question, I am of the opinion that inasmuch as the board of 
county commissioners of Erie county has proceeded under the provisions of 
section 6860, et seq., of the General Code, for the purpose of laying out and 
establishing a new road, if said board abandons said proceedings under authority 
of section 6885, General Code, it cannot then proceed under the provisions of 
>ecti6n 1195, General Code, as amended in 103 0. L., 453, for the purposes above 
,nentioned. 

• 209. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General . 

PROSECUTT;...'G ATTORXEY-LEGAL ADVISER OF ROAD 
COMMISSIONERS · 

· Road commissiouers appoi11ted under sectio11s 7232 et seq., G. C., mav 11ot 
rmploy a11d compe11sate a11 attor11ey other th~11 the prosecuti11g attor11ey, a11-d the 
trosecuti11g attor11ey must serz•e as legal adviser without extra compe11satiou. 

CoLUMBUS, OHIO, April 6, 1915. 

HoN. \V. C. BROWN, Prosecuti11g Attor11ey, Steubenville, Ohio. 
DEAR STR :-I have your communication of ;'\1arch 27, 1915, in which you 

inquire whether road commissioners, appointed under favor of sections 7232 et 
seq., of the General Code, may employ an attorney other than the prosecuting 
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attorney to advise, counsel, prepare bonds, contracts, advertisements, etc., and pay 
him for such services from the special fund derived from the special taxing road 
district. 

In connection with your inquiry you call attention to section 2917, G. C., which 
~ection makes the prosecuting attorney the legal adviser of the county commis­
sioners and all other county officers and county boards, and provides that no 
county officer may employ other counsel or attorney at the expense of the county 
except as provided in section 2412, G. C. The exception created by section 2412, 
G. C., is that if it deems it for the best interests of the county, the county com­
missioners may, upon the written request of the prosecuting attorney, employ 
legal counsel to assist the prosecuting attorney in the prosecution or defense of 
any suit or acfion brought by or against the county commissioners or other county 
officers and boards, in their official capacity. 

You suggest that your question might be answered in the affirmative and that 
road commissioners appointed under sections 7232 et seq., of the general Code, 
might be held to have authority to employ and compensate an attorney other than 
the prosecuting attorney, upon the theory that such road commissioners are neither 
county officers nor a county board. 

\Vhile this matter, in the exact form in which it is presented by you, }las not 
been passed upon by this department, yet my predecessor, Hon. Timothy S. Hogan, 
rendered an opinion upon a proposition so similar to yours that his opinion, if 
aLlhered to, would be decisive of your inquiry. The opinion to which I refer 
was rendered October 9, 1912, to the bureau of inspection and supervision of public 
offices, and is found at page 372 of the annual report of the attorney general for 
that year. 1 n that opinion, after pointing out that road commissioners under the 
one mile assessment pike law are appointed by the county commissioners, are 
required to file th~ir maps, profiles and reports with the latter, cannot levy a 
special tax but must act through the county commissioners, must turn over their 
completed work to the county commisioners, and are clearly made the agents of 
the county commissioners for the accomplishment of county work, it was held 
that under section 2917 of the General Code, the prosecuting attorney is made the 
legal ad\<iser of the road commissioners and must serve them without 'compen­
sation, and that a finding of the bureau of inspection and supervision of public 
offices is justified for .the amount of any extra compensation paid to a prosecuting 
attorney for services rendered the pike commissioners. 

fn rendering the above opinion the then attorney general followed an opinion 
rendered by his predecessor, Hon. U. G. Denman, on Sept. 20, 1910, to the bureau 
of inspection and supervision ·of public offices, in which opinion the same conclu­
sion was expressed. 

Both of the above opinions contain copious references to the provisions of the 
one mile assessment pike law. It is sufficient to observe that under this law the 
laying out and establishing of free turnpike roads is very largely under the control 
of the county commissioners. Section 7232, G. C., provides that the original petition 
~hall be filed with them. Section 7234 provides that the county commissioners 
shall appoint the three road commissioners. Section 7236 provides that the county 
commissioners shall ha\·e the power to remove road commissioners for cause and 
to till vacancies. Section 7237 provides that the map and profile of the road shall 
he tiled with the county commissioners. Section 7238 provides that the county 
commissionets shall direct the auditor to levy a tax for the construction of the 
road. Sections 7239 and 7240 authorize the county commissioners, under certain 
circumstances, to order that the work on the proposed road shall not be done 
and that no tax for said road shall be levied. 

Under section 7241 the county commissioners must be satisfied that the extra 
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taxes to be levied will build a good and sufficient turnpike road before the pro­
posed road shall be built. Under section 7255 the county commissioners have 
authority upon petition therefor to extend the boundaries ·Of the road. Under 
section 7262 the road commissioners must make an annual settlement with the 
county commissioners. Section 7265 provides that the county commissioners shall 
designate the name by which the road commissioners shall be known. Under 
section 7268 the road when completed is received by the county commissioners who 
are to enter a finding to that effect upon their journal. Sectioi1 7270 provides that 
the expense of surveying and locating the road shall be paid out of the county 
treasury, and section 7275 provides that county commissioners may change the 
location of any part of a free turnpike road. 

After alluding to the above provisions, my predecessor, Hon. U. G. Denman, 
111 the opinion above referred to, observed that 

''while certain powers are given to the board of turnpike commissioners. 
nevertheless one mile assessment pikes are laid out and established under 
the control and direction of the county commissioners and that expenses. 
other than the am~:mnt received from the levy upon property within the 
road district, are paid out of the county treasury. 

"If, therefore, the turnpike commissioners are officers at all. it would 
seem that they are county officers because they are engaged in county work. 
It is difficult, however, to term them county officers for the reason that, 
under sections 1 and 2 of article 10 of the constitution, county officers 
are elected, whereas turnpike commissioners are appointed by the county 
commissioners. I believe, therefore, that it is better to take the view that 
turnpike commissioners are the agents of the county commissioners in· the 
construction of one mile assessment pikes. 

''Taking this latter view, it would be the duty of the prosecuting 
attorney to advise the county and turnpike commissioners as to all legal 
questions arising under the one mile assessment pike law. Taking the for­
mer view and considering the turnpike commissioners as a board with 
powers of its own, their work is nevertheless so largely of a county 
nature that I believe it would be the duty of the prosecuting attorney 
to serve the turnpike commissioners in the same manner as he serves 
county commissioners and county boards." 

?lly predecessor, Hon. Timothy S. Hogan, in the opinion above referred to, m 
reaching a similar conclusion, used the following language: 

"The road commissioners are in fact the agents of the county com­
missioners in the construction of the one mile assessment pike. They are 
appointed by the county commissioners and are required to file their maps, 
profiles ·and reports with the county commissioners. They cannot levy the 
special tax but must act through the county commissioners. They are the 
agents of the county commissioners in this work." 

I concur in the views expressed by my predecessors, and, answering your 
specific inquiry, I am of the opinion that road commissioners appointed under 
fa\•or of sections 7232 et seq., of the General Code, may not employ and com­
pensate an attorney other than the prosecuting attorney, and that the prosecuting 
attorney mnst serve them as legal adviser without extra compensation. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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210. 

:\IUXICIPAL ELECTRIC LIGHT PLAXT-COUXCIL HAS AUTHORITY 
TO FIX ELECTRIC CURREXT RATES TO PRIVATE CO~SU:\IERS. 

The cou11cil of cities owllillg 1111111icipal electric light pla11ts has authority to 
fi.-r the rate at which electric curre11t shall be fur11ished to private consumers. 

CoLt:!IIBL'S, 0Hro, April 6, 1915. 

The Bureau of l11spectio1l a11d Supervisioll of Public Offices, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of :\larch 31, 1915, 

requesting an opinion as follows: 

"Does the council, or director of serv1ce of cities have the authority 
to fix the rates to be charged by municipally owned and operated electric 
light plants for service rendered by such plants to private consumers?" 

Section 3636, General Code, as amended in 103 0. L., 263, enumerating the 
powers of municipal corporations, provides: 

"To regulate the erection of buildings and the sanitary condition 
thereof, the repair of, alteration in and addition to buildings, and to pro­
vide for the inspection of buildings or other structures and for the removal 
and repair of insecure buildings: to require, regulate and provicle for the 
numbering and renumbering of buildings either by the owners or occupants 
thereof or at the expense of the municipality; to provide for the con­
struction, erection, operation of and placing of elevators, stairways and the 
escapes in and upon buildings." 

Section 3618, General Code, provides: 

''To establish, maintain and operate municipal lighting, power and 
heating plants, and to furnish the municipality and the inhabitants thereof 
with light, power and heat, to procure everything necessary therefor, and 
to acquire by purchase, lease or otherwise, the necessary lands for such 
purposes, within and without the municipality." 

Section 2990, General Code, provides in part: . 
"The council of a municipality may, when it is deemed expedient 

and for the public good, erect gas works or electric works at the expense 
of the corporation, or purchase any gas or electric works already erected 
therein, etc." 

I am unable to find, after a careful examination, any express statutory pro­
vision for fixing the rates to be charged for electric current furnished to inhabitants 
of a municipal corporation from an electric light plant owned by it, and authority 
for such fixing of rates, therefore, comes by necessary implication arising from 
the specific grant of authority to own and maintain lighting and power plants and 
to furnish light therefrom to the inhaibtants of such municipal corporation. 

An opinion was rendered upon this question by my predecessor, Hon. Timothy 
S. Hogan, under date of April 1, 1912, to Hon. C. T. Thomas, city solicitor of 
Troy, Ohio (in which I concur), as follows: 
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"Your question, however, presents a more difficult preliminary ql!estion, 
to wit: What department _of the city government has the power to fix the 
rates chargeable for electric current furnished to citizens and inhabitants 
thereof? The director of public service, under the provisions of section 
4326, is vested with the power to manage municipal water, lighting, heating, 
power, garbage and other undertakings of the city, and, therefore, there 
can be no question as to the authority of the director of public service . 
to manage the municipal lighting and heating plants and other property 
of the corporation not otherwise provided for. But whether such a general 
grant of power suffices to confer upon the department of public service 
authority to fix rates and make contracts relating to the price of electric 
current; or whether council, in pursuance of its general legislative authority, 
and especially under section 127, Municipal Code, which provides that, 

" '* * * All powers conferred by this act upon municipal corpora­
tions shall be exercised by council, unless otherwise provided herein,' 

may fix such rates, is not exactly clear. It is my opinion, however, that 
section 127, Municipal Code, governs and the council should fix rates 
and direct the director of public service to enter into contracts respecting 
electric current to be furnished to consumers from the municipal plant. 
The authority was directly conferred by statute, upon the director of 
public service to fix the price to be charged for water furnished by the 
municipal water plant to consumers of water within the municipality, but 
the statutes do not confer such power upon the director of public service in 
relation to electric current furnished by the municipality from a municipal 
plant to users of current within said municipality. I am, therefore, of the 
opinion that the holding of my predecessor, Hon. U. G. Denman, that the 
council of a municipality should fix rates to be charged for electric current 
to be furnished consumers from a municipal plant, rendered to Hon. E. 
C. Long, city solicitor of Bellefontaine, Ohio, under date of October 22, 
1910, is correct upon the reasoning therein set forth." 

This, however, does not apply to villages. 
Respectfully, 

Eow ARD C. TuRNER, 

Attorney General. 
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211. 

OIL JXSPECTIO:\' FEES-SHOULD BE CREDITED TO GEXERAL REV· 
E:\"UE FU:\"D-APPROPRIATIO:\" FOR OIL IXSPECTION DEPART­
~IE:\"T-SALARIES-CHlEF IXSPECTOR AND STENOGRAPHERS, 
HOW PAID-FEES OF DEPUTIES-FEE SECTIOX OF LAW UNCON­
STITUTIONAL. 

Since the amendment of section 24, G. C., 104 0. L., 78, oil inspection fees when 
paid into the slate treasury should ha~·e been credited to the general re~·enue fuud, 
there bei11g 110 special fund consisting of such fees. 

In 1914 the approprialioll for the use of the oil inspection department cousisted 
of the departme11tal receipts. Therefore, expenditures of the department between 
the time wizen the ameudment to section 24 became effective and 1l1arch 11, 1915, 
wizen that bill was repealed, could be made only from this appropriation. 

The partial appropriation of 1915 for the use of the oil inspection department, 
however, is from the general revenue fund and is not limited to any specific receipts. 

The salaries of the chief inspector of oils and his stenographer and their 
expe11ses accnting a11d incurred prior to March 11, 1915, may be paid only from the 
balances of the 1914 appropriation, consisting of receipts; but such salaries and 
expenses accruing and incurred silzce that date are payable out of the appropriation 
made from the general revenue fund. 

As to the deputies' fees earned prior to March 11, 1915, the same rule applies, 
and such fees may be paid from any receipts during the official year, whether the 
receifrls of a gi<ren 11zonth are sufficient to pay the fees eanzed in that month or not. 

On March 4, 1915, the supreme court of Ohio held ge1zerally that the oil inspec­
tion law is unco1zstitutio11al because the fees exacted by it are excessive. Later the 
court of appeals held that the fee sections of the law were the only unconstitutional 
ones. In this co11ditio11 of affairs the salaries and fees of the members of the oil 
inspectio11 department should colllillue to be paid out of tlze appropriation made by 
the legislature for that purpose, at least wztil the question as to extent of the ttlzcon­
stilulionality of the oil inspection act is finally determined. 

CoLUMBUS, 0Hro, April 7, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your letter of :\farch 19th, requesting 

my opinion as follows: 

··we have had presented to us for the issuance of warrants, several 
vouchers from the state oil inspector, some being for traveling expenses 
and salaries under section 848 G. C., and others for fees of deputies under 
section 849 G. C. We are in doubt as to whether we can legally draw our 
warrants therefor. 

""These vouchers are in two classes, one class being for salaries and 
fees earned prior to :\larch 4th, the other being _for salaries, traveling 
expenses and fees of deputies earned thereafter. 

"The compen"sation of deputies of three cents per barrel inspected 
during January, 1915, has been fully paid. The earnings of the state from 
inspections during February, 1915, have been paid into the state treasury, 
but are insufficient to pay the sum of the vouchers for deputies' fees and 
salaries for that period. That is to say, the fees received by the state for 
inspections in February are not equal to the fees allowed deputies for such 
inspections as were made. 

"The vouchers for compensation subsequent to :'\larch 4th, cannot be 
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drawn upon the funds prescribed by sections 848 and 849, G. C., because 
there is no money in that fund except an old balance which represents earnings 
of the state for inspections for which the inspector and deputies have been 
fully compensated. 

"In addition to the doubts which these facts raise, the provisions of 
section 1 of the partial appropriation measure raised further doubts. I desire 
an opirHon from your department upon the following questions so arising: 

"1. Can I legally draw my warrant in favor of the inspector and his 
stenographer for salaries and expenses upon the moneys now on hand derived 
from inspections? 

"2. If I cannot draw such a warrant can I draw one on the general fund? 
"3. As to deputies' fees prior to March 4th, can I draw my warrants 

upon the moneys derived from inspections, without regard to whet'Ier the 
fees under section 850, G. C., for the inspeetions for which the deputy claims 
his compensation, have been paid? 

"4. As to deputies' fees both preceding and after March 4th, can I 
draw my warrant for deputies' fees upon the money derived from inspections 
to the extent of the balance of such moneys on hand (provided it does not 
exceftd the total appropriation) ? 

"5. If I cannot draw such warrants in favor of the deputies, can I 
legally draw the same upon the general fund?" 

The following provisions of law give rise to the legal questions which are presented 
by the facts stated by you: 

"Section 848. The state inspector of oils shall r~ceive an annual salary 
of thirty-five hundred dollars, and an allowance for the salary of a stenographer, 
not to exceed seven hundred and twenty dollars in any year. He shall also 
be allow~d his necessary traveling expenses not to exceed six hundred dollars 
in any year. Such salalies and expenses shall be paid monthly from moneys 
received by the state inspector under the provisiory> of thi$ chapter. 

"Section 849. For inspections under the provisions of this chapter, 
each deputy inspector of oils shall receive a fee of three cents for each barrel 
of oil of fifty gallons inspected by him. Such fees shall be paid from the fees 
collected under the provisions of the next following ,;ection, but no deputy 
inspector shall receive more than twelve hundred dollars in any yea•·." 

"Section 85B. After payment of salaries due him and his deputies and 
the expenses incident to the condu,ct of hi·s office, the state inspector of oils 
shall pay, quarterly, into the state treasury all moneys received by him 
under this chapter. On the second Monday of each year he shall make and 
deliver to the governor a report of inspections and a statement of the receipts 
and expenditures of his department duling the preceding year." 

The sections which I have quoted were passed in 1908 (99 0. L., 513). 
In 1914 the general assembly passed what is known as the ''Mooney Law," amend­

ing section 24 of the General Code and containing certain other provision, as follows 
(104 0. L., 78): 

"Section 1. That section 24 of the General Code be amended to read as 
follows: 

"Section 24. On or before Monday of each week every state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aid shall pay to the treasurer of state all moneys, 
checks and drafts received for the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 



ATTORXEY GEXER.\L. 

university receiving state aid, during the preceding week, from taxe~, assess­
ments, licenses, premiums, fees, penalties, fines, costs, sales, rentals or other­
wise, and file with the auditor of state a detailed, verified statement of such 
receipts. * * * 

"Section 2. That said origiml section 24 of the General Code be and the 
same is hereby repealed. 

"Section 3. All sections and parts of sections of the General Code which 
provide fm the custody, management and control of moneys arising from the 
payment to any state officer, state institution, department, board, commis­
sion, college, normal school or university receiving state aid of any fees, 
taxes, assessments, licenses, pre)lliums, penalties, fines, costs, sales, rentals or 
other charges or indebtedness and which are inconsistent with the provisions 
of section 24 of the General Code as herein amended, are, to the extent of 
such inconsistency, hereby repealed." 

401 

The appropriation law of 1914 (104 0. L., 54-71) appropriated to the state oil 
inspector the receipts of his department. 

The partial appropriation law of 1915 (H. B. 314) appropriated to the state oil 
inspector for the current expenses of his dep~rtment for the perod beginning February 
16, 1915, and ending June 30, 1915, certain specific sums of money for his salary and 
that of his chief clerk and for the fees of deputy inspectors. 

Section 6 of this act provides in part as follows: 

"All balances in any appropriation account against which there is no 
liability on February 16, 1915, and any excess of such balances over liabilities, 
shall lapse into the fund from which the same were appropriated." 

Section 8 of the same law provides that 

"The law approved February 17, 1914, and entitled 'An act to make 
general appropriations and to repeal House Bill No. 670, approved May 9, 
1913 (103 0. L., 627) entitled 'An act to make general appropriations,' is 
hereby repealed, provided, however, that such repezl shall not affect the 
balances now remaining in any appropriation accounts created by such act in 
so far as contingent liabilities have heretofore been created or incurred under 
contracts authorized by law." 

This law was approved and went into effect on March 11, 1915. 

Section 1 of the act last above referred to provides in part as follows: 

"Appropriations hereinafter enumerated for departments * * *, for 
the uses and purposes of which, or of any activity or function thereof, specific 
funds in the state treasury are provided by law, are hereby made from such 
specificfunds in so far as such funds are subject by law to appropriation and 
expenditure for the purposes hereinafter mentioned, and to the extent that 
the moneys to the credit of such specific funds on February 16, 1915, or credited 
thereto prior to July 1, 1915, shall be sufficient to satisfy such appropriations. 
Any sums necessary to supply the balance of such appropriations are hereby 
appropriated out of any money in the state treasury to the credit of the general 
revenue fund, except that no moneys shall be taken from the general revenue 
fund to support the highway department." 

One of the questions which is encountered in dealing with the facts stated by you 
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is as to whether or not the department of oil inspection is a department "for the use 
and purposes of which, or of any activity or function thereof, specific funds in the 
state treasury are provided by law." 

In order to answer this question the legislative history apparent on the face of 
some of the statutory provisions above quoted must be considered. In the first place, 
it is apperent that under the oil inspection act itself, without regard to the "Mooney 
Law," the revenue arising from the operation of the department did not constitute a 
specific fund in the state treasury. 

Section 853, General Code, above quoted, provided as to the excess of moneys 
received by the state oil inspector over and above the salaries due him and his deputies 
and the expenses incident to the conduct of his office, merely that they should be paid 
"quarterly into the state treasury." They were not to be paid into the state treasury 
to the credit of any specific fund, and in law and in fact were always treated as 
belonging to the general revenue fund. (Section 2264, G. C.) 

The Mooney law, being section 24 of the General Code as amended, with section 
3 of the amendatory act as above quoted, effected no change in the character of the 
revenues derived from oil inspection by express provision; nor did this law have the 
effect, as a general rule at least, of creating in the state treasury any funds that did 
not theretofore exist therein. 

The above quoted sections of the oil inspection act had the general effect of requir­
ing certain expenses, salaries .and fees to be paid from the inspection fees before the 
same were paid into the state treasury. The enactment of the Mooney law had the 
effect of repealing the requirements that such expenses'should be so p..titt. The repeal, 
in my judgment, went to the length of dispensing with any implication that might 
have beefi derived from the former sections, to the effect that in no case should the 
fees, salaries and expenses in question be paid otherwise than from the fees in ques­
tion. This was doubtless the intent of the original law, but after the Mooney law 
was pasBed and werrt into effect that intent could not be enforced or carried into effect 
by judicial or sdrri,i.nistrative action, but only by iegislative action. Inasmuch as one 
session of the legislature can not bind its successors, it follows that after the Mooney 
law became effective there was /J.O requirement of an existing law to the effect that the 
salaries, expenses and fees payable under the oil irtspootion act should be paid only 
from the oil inspection fees. 

As I have remarked, the surplus at least of the oil inspection fees under the original 
law when paid into the state treasury were credited to the general revenue fund. There 
is no machinery provided by the Mooney law or by the oil inspection law whereby 
when all the proceeds of oil inspection fees are paid into the state treasury under the 
former, any portion of them can be set aside and constituted a fund for the use of the 
state inspector of oils, the remainder of them being credited to the general revenue 
fund. Therefore, all of such proceeds should, in my judgment, be credited to the 
general revenue fund. 

I am of the opinion, for the reasons above stated, that since the Moo;ney law 
became_effective the oil i,nspection fees when turned into the state treasury should be 
credited to the general revenue fund. 

In the first budget bill of 1914 the legislature of that year preserved the practical 
separation of the oil inspection fees by appropriating from the general revenue fund 
all the receipts of the depanment. This appropriation remained in existence until 
March 11th last, and from the time when the Mooney law went into effect un~il March 
11, 1915, all receipts from oil inspection were appropriated to the uses and purposes 
of the oil inspection department. Out of this appropriation and by virtue of its terms 
and not by virtue of the provisions of the oil inspection set, all fees of deputies and 
salaries and expenses of the department should have been paid. 

Since March 11, 1915, however, when the appropriation law of 1915 took effect, 
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this appropriation has not been in existence except to the extent of liabilities against 
the same theretofore created. 

The appropriations made in the current appropriation bill are like any other 
appropriations from the general revenue fund. They are not limited in amount or in 
expenditure to any particular revenues. The auditor of state should have on his 
books no appropriation account of the fund made up of oil inspection fees, except 
that represented by the unlapsed portion of the- appropriation of receipts made in the 
year 1914. 

In your statement of facts you seem to assume that for the purpose of paying the 
fees of deputies each month's business must be separately considered; or, in other 
words, if a deputy does not earn in a given month enough to pay one-twelfth of his 
maximum compensation for that month, but has earned enough in previous months 
in excess of such portion of his compensation to make up the deficiency for the month 
in question, he is not entitled to have the deficiency made up. This is not the case. 
Hon. U. G. Denman, as attorney general, advised the state inspector of oils on February 
3, 1909, in an opinion to be found in the annual report for that year, page 352, that the 
year is the unit, and that each deputy is entitled to receive the full amount of his fees 
for the entire year beginning and ending on May 15th, provided the same does not 
exceed twelve hundred dollars. 

Therefore, the facts stated by you that "the compensation of deputies of three 
cents per barrel inspected during January, 1915, has been fully paid" is immaterial. 
If the revenues for February, 1915, are insufficient to pay the fees actually earned in 
that month, the surplus, so to speak, from January or any preceding month can be 
used for that purpose. 

Answering your questions specifically, beg to state that: 
(1) You may legally draw your warrant in favor of the inspector and his steno­

grapher for salaries and expenses accruing prior to February 16, 1915, upon any balance 
in the appropriation under the 1914 bill, consisting of receipts of the oil inspection 
department. 

You may legally draw your warrant for salaries and expenses of the state oil 
inspector accruing subsequeutly to that date from the present appropriation account. 
Such warrants should be drawn upon the general revenue fund and the propel bud­
getary classification of the appropriation for the department of state oil inspector. 

The salary of the inspector of oils and the expenses of his office are provided for 
by law, and it no longer beipg possible to pay them directly out of the oil inspection 
fees as such in the manner originally provided, there is no limitation upon the source 
from which they may be paid. The general assembly has appropriated moneys for 
this purpose and the appropriation is out of the general revenue fund, there being no 
such thing as a state oil inspection fund. 

(2) The answer to your first question also constitutes an answer to your second 
question. 

(3) As to deputies' fees earned prior· to March 4th, you may lawfully draw 
warrants upon the proper appropriation as indicated by my answer to your first ques­
tion, regardless of whether or not the state has received the inspection fees represen.ing 
the inspections made. Even under the original oil inspection act of 1908 it was not 
necessary that a deputy collect the main or principal fee in order to be entitled to 
receive his inspection fee of three cents per barrel. 

As to deputies' fees claimed to have been earned after March 4th, the most senous 
question involved in your inquiries arises. The same question is partially involved 
in your first question resperting the salaries and expenses of the state inspector and 
his stenographer, but I have purposely passed over the question in connection with 
that inquiry in order to deal with it here. 

The supreme court in Caatl~ v, ·Mason did pot tinally determine just how much 
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of the oil inspection act was unconstitutional. This question was directly raised in 
the court of appeals when that court came to enter judgment, after overruling the 
state's demurrer in accordance with the mandate of the supreme court. The court 
of appeals has just decided that the only provisions of the oil inspection law which are 
unconstitutional are sections 850 and 858 thereof, prescribing the fees to be collected· 
from the owners of the oil for making inspections. Whether this finding of the court 
of appeals will be made the basis of further error proceedings in the Siipre•11e court or 
not, I am unable to advise at the present writing. However unless and until it is 
finally and definitely determined that the entire oil inspection act is unconstitutional 
I believe that the salaries and fees of the state inspector and the deputy inspectors and 
the other expenses of the department should be paid, provided the department is 
making the inspections and otherwise discharging all the duties imposed upon it by 
law, except. of course, the collection of the inspection fees from the owners of the oil. 

I reach this conclmrion because the appropriation bill of l\Jl5, to wh~ch reference 
has already been made, was passed by the legislature a week after the der.ioion of the 
supreme court in Castle v. Mason. Presumably the legislature acted with full knowl­
edge of the court's decision, wb~ch, limited to. the narrowest e:Ktent, must be regarded 
as putting an end to the right of the state inspec.tor and his deputies to enact inspectwn 
and his deputies to exact inspection fees from the owners of oil inspected. Therefore, 
the appropriation bill must have been passed with the knowledge that the s.;ate revenue 
from oil inspection fees had been cut off and with the intention that the work of inspec­
tion should go on; and that the fees and salaries of the offici;lls necessrry to adminisLet 
it should be paid from the approp•iations wl>ich were made out of the general revenue 
fund. Of course, if the courts ulLimately determine that the entire act is unconstitu­
tional, all activities under it should cease and no money should be paid out of the state 
treasury for the salaries accruing, expenses incurred or fees earned thereunder after 
the date of such a decision. 

(4) The answer to your fourth question with respect to deputies' fees i13 similar 
to that given to your first question with cespect to salaries of the inspector llld his 
stenographer. All fees earned and constituting nabilities against the approp iation of 
1914 can be paid only from the receipts of the department, because the appropriation 
of 1914 was limited to such receip"s. So long as the statutory maximum, or such 
proportionate part thereof as represents the part of the official year which has elapsed, 
is not exceeded, it makes no difference that the receipts paid into the state treasury 
during the month of February, for example, may not have been equa-l to the fees earned 
in that month. 

(5) Your fifth question has been answered by the general statement that both 
the appropriation for the year 1914 and that for the year 1915 are from the general 
revenue fund, the one being limited to receipts of the department and the other being 
made generally without reference to the existence of any receipts. 

Respect£ ully, 
EDWAHD C. TURNER, 

Attorney General. 
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212. 

NOTARY FEE-::\IUST BE PAID BY PUBLISHER 0~ AFFIDAVIT I~ PROOF 
OF PUBLICATIO~. 

A notary fee on an affidavit in proof of publication is not a public charge unless made 
so by statute, and the expense thereof is to be borne by the publisher. 

CoLUMBUs, Omo, April 7, 1915. 

HoN. JOHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-Under date of February 25, 1915, your Mr. Groom wrote to this 

department wherein he stated that he understood that the bureau of inspection and 
supervision of public offices had given instructions pursuant to an opinion of the 
attorney general's office that the forty cents for notary fees on an affidavit in proof of 
publication is not a public charge, and further that the business manager of one of the 
local papers had stated to him that said business manager had received a letter from 
the bureau stating that he was not obliged to furnish an affidavit in proof of publica­
tion without pay for the same: Mr. Groom further states: 

"We have been cleaning up the forfeited lands duplicate by foreclosing 
the lien of the state and consequently have a large number of publications for 
non-resident defendrpts requiring the affidavit in proof thereof. On account 
of the limitations of section 5637, General Code, relating to the judieiary 
levy, we are compelled twice each year to file action for transfer of funds, which 
also requires publication and proof thereof. 

"The law requires proof of publication and undoubtedly contemplates 
payment for notary services for the affidavit, as a notary is not to furnish hi~ 
services free. If payment cannot be made by assessing the notary fees as 
part of the cosGs of the case in public litigation, the burden fails upon the 
officer or board filing the suit. As the service is a public service this undoubt­
edly is not proper." 

Mr. Groom then asks for a reconsideration of the former opinion if the same 
covers the matter referred to by him. 

We have searched the files of the office and are unable .o find any opinion which 
covers the question that you ask. However, section 6251, G. C., specific.:tlly states 
to what amount a publisher is entitled for the publication of a legal notice. 

If the law requires him to furnish proof of the publication thereof, the charge for 
the same should be paid for by the publisher and not charged as costs in the case; nor 
is the same to be paid by the officer receiving the affidavit and proof of publication. 
The affidavit and proof of publication is the substantiation of the publisher under 
oath that the publication has been properly made, and that is and should be a pre­
requisite to his receiving compensation therefor. 

I am therefore of the opinion that the forty cents for notary fees on an affidavit 
in proof of publication is not "a public charge but one to be borne by the publisher who 
publishes the advertisement unless there is a specific provision in a particular statue 
which authorizes the payment of the notary fee on an affidvvit in proof of publication 
of a particular advertisement such as is found relative to the affidavit on a proof of claim 
against a decedent estate, as is found in section 10717, General Code. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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213. 

STATE BOARD OF HEALTH-BENSE ACT-NEW ORDER SHOULD BE 
MADE WHEN TIME LIMIT HAS EXPIRED ON OLD--8EWAGE, VAN 
WERT, OHIO. 

The State Board of Health should make a new order uruler the Bense Act rather than 
attempt to enforce an old order concerning which there may be question, owing to the expira­
tion of the time stated in the old order. 

CoLUMBUs, 0Hro, APRIL 8, 1915. 
State Board of Health, Columbus, Ohio. 

GENTLEMEN:-Permit me to acknowledge receipt of your favor of April 6, 1915, 
which is as follows: 

"I shall be glad to have yom advice as to the procedure to be followed 
by the state board of heelth in the following case. 

"In 1908, upon receipt of complaint that the city of Van Wert was re­
sponsible for a nuisance in Town Creek, the state board of health caused 
an investigation to be made and found that the city of Van Wert had per­
mitted the discharge of sewage and other wastes into said creek with the 
result that a nuisance had been created detrimental to the health and com­
fort of the persons who live in the vicinity of the stream. An order was adopted 
requiring the city of Van Wert to putify its sewage in a manner satisfactory 
to the state board of health on or before December 1, 1909. This order was 
approved by Governor I;Iarris and Attorney General Denman on January 
4, 1908. Owing to litigation pending in the case of the city of Greenville v. 
Demerest, et al., action was not taken by the state board of health to enforce 
the provisions of its order. This litigation was pending until May, 1912, when 
the supreme court handed down the decision to the effect that the law was con­
stitutional. 

"No further complaints were received in regard to conditions at Van 
Wert until recently when an investigation shows that no steps have been 
taken by the city to obey the order of the state bot>rd of health and con­
ditions still exist which would warrant the state board of health in taking 
action against the city of Van Wert. As I have stated the original order 
was adopted in 1908. The point on which I wish your advice is as to whether 
the state board of health should proceed under this order or should make 
another investigation and adopt a new order in which definite time would 
be fixed for compliance." 

In view of the facts stated in your letter, which show dearly that the order made 
by your board in 1908 directing the city· of Van Wert to purify its sewage was not 
enforced within the time limit set, to wit, December 1, 1909, there is grave doubt 
in my mind as to the advisability of attempting to proceed to its enforcement at .;his 
time, because the city of Van Wert, in order to accomplish the purpose designed by 
the order, will have to proceed under the statutory provisions relative to the issuance 
of bonds, and it is therefore my opinion that if the facts heretofore considered are at 
present existing and justify such course, another order covering the situation should 
be issued by your board, which would of course become effective upon the approval 
of the governor and the attorney generl!l. It would b~ useless to proceed under any 
questionable authority when ~~ot the outset the doubt on that question may be removed. 

Respectfully, 
EDWARD C. TuRNER, 

Attor:ney General. 
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214. 

8CHOOL DISTRICT-WHERE XO BOXDED IXDEBTEDXESS EXISTS, 
BOARD OF EDUCATIOX NEED XOT HAVE BOARD OF COM.\IIS­
SIOXERS OF SIXKIXG FUXD-XEED XOT BE APPOINTED BEFORE 
OFFERING BONDS TO INDUSTRIAL C0.\1.\IISSIOX. 

Where a school district has no bonded indebtedness, and a board of sinking fund com­
missioners has not been created, the board of education of the district in the issue and sale 
of its bonds, is not required to procure the appointment of a board of commissioners of 
sinking fund for the district before proceeding to o.ffer such bonds to the Industrial Com­
mission and to advertise and sell such bonds or any residue not purchased lJy the Industrial 
Commission. 

CoLuMBUs, Omo, April 8, 1915. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 
DEAR Sm:-On March 24th you req~ested my written opinion upon the follow­

ing proposition: 

"On March 20th Lanier township school district, Preble county, Ohio, 
voted on the question of issuing bonds in the sum of 859,000.00 for the pur­
pose of purchasing u site and erecting and furnishing a school building thereon, 
the proposition being approved by a majority vote of the electors of the 
district and the boards of education are now proceeding to issue and sell 
bonds in the above amount. 

"Lanier township rural school district has no bonded indebtedness 
as yet, and there is no board of commissioners of the sinking fund of Lanier 
township school distriet. 

"Will it be necessary, under the requirements of the Code, to have 
the board of commissioners of the sinking fund for the district appointed before 
proceeding further with the bond issue, or in the absence of a board of com­
missioners of the sinking fund for the district, can the bonds be first offered 
to the state liability board of awt~rds, and if not taken by that body advertised 
and sold according to ln.w?" 

Section 7614, G. C., provides in part: 

"The board of education of every district shall provide a sinking fund 
for the extinguishment of all its bonded indebtedness, which fund shall be 
managed and controlled by a board of commissioners designated as the 
'board of commissioners of the sinking fund of __________ , (inserting the 
name of the district), which shall be composed of five electors thereof, and 
be appointed by the common pleas court of the county in which such dis­
trict is chiefly located, except that, in city or village districts the board of 
commissioners of the sinking fund of the city or village may be the board 
of the schooi district. " * *" 

Section 7619 provides: 

"When a board of education issues bonds for any purpose, such issue 
shall first be offered for sale to the board of comnlls.~ioners of the sinking 
fund, who may buy any or all of such bonds at par. Within five days of the 
time when notice is "given, the board shall notify the board of education of its 
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action upon the proposed purchase. After thaL time the board of educa­
tion shall issue any portion not purchased by such commission according 
to law." 

By the terms of section 7614, supra, the board of education of the district is re­
quired to provide n sinking fund, only for the purpose of extinguishing the bonded 
indebtedness of the district together with interest accruing thereop, and only upon 
the creation of such sinking fund is there any requirement or occasion for the creation 
of a board of sinking fund commissioners and the appointment of five electors as such 
commissioners. 

It appearing from your statement of facts that there is no bonded indebtedness 
against the Lanier township school district to this time, the condition has not arisen 
requiring the creadon of the sinking fund and the appointment of the board of com­
missioners for such sinking fund. No requirement for the appointment of such board 
arises out of the issue of bonds now in process in the district until the bonds have been 
sold, thereby creating an indebtedness of the district, at which time the provisions 
of section 7614, G. C., will become operative. 

As there is no board· of commissioners in your district, and the conditions requir­
ing the appointment of such board under the law have not yet arisen, I am of the 
opinion that the board of education may proceed with the sale of the bonds in question 
without the appointment of a board of commissioners of the sinking fund and offering 
the bonds to such board, as a prelimi~ary to the further procedure prescdbed by the 
statutes. 

It is to be observed, however, that the industrial commission of Ohio has super­
seded that state liability board of awards, and therefore the bonds should, before 
being advertised, be first offered to the industrial commission of Ohio. 

Section 12 of the aco creating the industrial commission of Ohio, 103, 0. L. 95, 
provides in part as follows: 

"The industrial commission shall supersede and perform all the duties 
of the state liability board of awards * * * and said commission, on 
and after the first day of September, 1913, as successor to the said state lia­
bility board of awards, shall be vested 'vith and assume and exercise all powers 
and duties cast by law upon said state liability board of awards." 

I, therefore, advise that the board of education may proceed to offer the bonds 
in question to the industrial commission of Ohio, and if not purchased may advertise 
and sell such bonds or any portion thereof not so purchased by the industrial commission 
without reference to the provisions of section 7619 relative to offering said bonds to 
the board of sinking fund commissioners. 

Respectfully, 
EDWARD C. TURNEH, 

Attorney General. 
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215. 

PROVISIOXS OF SECTIOX 5265, G. C., DfPERATIVE-AR:\IORY BOARD 
RULES THAT XO AR:\IORY SHALL RECEIVE :\lORE THAX 840,000 
-CANXOT CONTROL LEGISLATURE IN :\lAKING APPROPRIATIONS. 

Section 526.?, G. C., is an operati11e statute. Rules of the armory board cannot in 
anywise control the legislature in making appropriations. 

CoLUMBUs, OHio, April 8, 1915. 

RoN. FRANK H. REIGHAHD, Chairman, 'l'he Finance Committee, 31st General Assembly 
Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your chairman's request for opirion, under date 

of April 6, 1915, reading as follows: 

"I beg leave to call your attention to page 32 of the budget submitted 
to the 81st general assembly by W. A. Heffernan, Commissioner, and espedally 
to the third paragraph of the critical comment, and to tlus clause 'that section' 
(5265) has no legal effect. 

"I desire to know exactly the meaning of that paragraph as it relates to 
appropriations for the national guard; (1) Must the auditor of state set apart 
each year 10 cents per capita? (2) Can more than $40,000 be appropriated 
out of the armory board fund for the erection of any armory? That is, I 
understand the board has adopted a rule that no armory shall receive more 
than $40,000 out of the national guard fund. Now, if the finance committee 
sees fit to appropriate $100,000 for the erection of an armory, can they appro­
p.-iate this money out of the armory board fund? 

"These are two of the ques"ions that are bothering us mostly, and we have 
given some consideration to the critical comment of the budget commissioner." 

The criticism of Mr. Heffernan referred to is as follows: 

"The legislature has for several years past based ;ts appropriation upon 
section 5265 of the General Code, which provides that the auditor of state set 
aside ten cents for each person in Ohio as enumerated in the last federal census 
to maintain the national guard. That section has no legal effect; it simply 
indicates the policy of the state as the particular session of the general assem­
bly which passed that section saw it. To interpret it in vny other way would 
be to admit thft it is a continuing appropriation and therefore in violation 
of that provision of the constitution which forbids appropriations for more than 
two years." 

Section 5265 of the Geoeral Code provides as follows: 

"The auditor of state shall credit to the 'state military fund' from the 
general revenues of the state, a sum equal to ten cents for e~ch person who 
was a resident of the state as shown by each last pre<:erling federal census. 
Such fund shall be a continuous fund and available only for the support of 
the organized militia. It shall not he diverted to any other fund or used for 
any other purpose." 

The error into whieh :\lr. Heffernan fell1s Hhown in his last sentence abo\'e quoted. 
:\Ir. Heffernp.n assumed that section 5265 as an appropriation statute, but sueh is 
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not the case. This section simply directs the auditor of state to segregate a military 
fund equal to ten cents for each person who was a resident of the state as shown by 
the last preceding federal census. Such fund cannot be used unless there is an appro­
priation by the legislature. 

I am, therefore, of the opinion that section 5265 of the General Code is a fully 
operative statute and that it is a duty of the auditor of state thereunder to segregate 
such a fnnd; hut the auditor of state has no power to pay anything out of such fund 
until an appropriation has been made in regular form by the general assembly. 

2. Your second question involves a consideration of section 5261 of the General 
Code, which provides as follows: 

"The maximum amount to be expended by the state for the building or 
purchase of an armory for a company or single organization, shall not exceed 
twenty thousand dollars. and ten thousand dollars additional thereto for each 
organization or headquarters provided for. In no city or village shall more 
than one building be erected or purchased until provisions have been made 
for all organizations therein, nor shall a building be leased or rented for the 
use of a company or single organization in excess of six hundred dollars per 
year for e:1.ch org:1.nization wovided for." 

As will be seen from a reading of the above quoted section, the amount to be 
expended for the purpose of erecting an armory depends on how many organizations 
or headquarters are to be provided for. 

Section 5261, G. C., has been amended by House Bill No. 217, passed March 8 
1915, approved March 16, 1!115, but not yet in effect. The only difference between 
the amended section and the present one is that the furnishing and equipment of armory 
buiklings is provided for by the amendment. 

The armory board is limited by the provistons of this seotion and the mere appro­
priation by the legislature of the sum of one hundred thousand dollars for the erection 
of an armory would not authorize such expenditure unless it was made clear in the 
appropriation bill tha,; as to the particular expenditure the provisions of section 5261, 
G. C., were not to" apply. The present legislature, of course, has the power to repeal 
or amend section 5261, so as to .allow the sum of one hundred thousand dollars to be 
spent for an armory, providing the money is appropriated. 

No rule of the armory board could control the legislative policy if the legislature 
saw fit to authorize a different amount to be spent than that provided for by any rule 
of the armory board. In the absence of legislation to the contrary and within the 
maximums provided for in section 5261, the armory board would have tl).e power, by 
rules or otherwise, to limit the amount to be expended for a pmticular building. 

Section 5261, G. C., provides simply that "not to exceed" certain amounts Bhall 
be expended, but. as above stated, this matter may be regulated by the legislature 
notwithstanding auy rule that the armory board may have adopted and it is within 
the province of the legislature, if they see fit, to make the erection of a building costing 
not less than a certain amount mandatory. 

Respectfully, 
EDWARD C. TUHNICH, 

Attorney General. 
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216. 

JUSTICE OF PEACE-AUTHORITY TO APPOIXT TOWXSHIP TRUSTEE­
COXSTRUCTIOX OF WORDS "OLDEST C0::\1.:\IISSIOX." 

The phrase "oldest commission" as used in section 826£, G. C., means the unexmred 
commission of earliest date. 

CoLUMBUS, OHio, April 8, 1915. 

HoN. HAROLD W. HousTON, Prosecuting Attorney, Urbana, Ohio. 
I acknowledge the receipt of your request for an opinion, under date ofApril 

3, 1915, as follows: 
Section 3262, G. C., provides in part: 

" 'When for any cause a township is without a board of trustees or 
there is a vacanry in s•wh board, the jus·~ice of the peace or such township 
holding the oldest commiss·ion,' etc. 

"My question is directed to the meaning of the phrase 'holding the 
oldest commission.' Does the phrase refer to the present commission of 
the justices, or is it to be determined by taking into consideration former 
commissions, and ascertaining which of the justices is oldest in point of 
service? 

"My opinion is that. the appointing power under the above section would 
be determined by considering the ptesent cornmi•sions of the justices only, 
regardless of the fact of which justice had served the longest by virtue of 
former successive commissions. The rule seems to be entirely arbitrary, 
but I would like a ruling of your department on the matter." 

In answer to your inquiry, I concur in your opinion on the question submitted. 
Section 3262 of the General Code, provides as follows: 

"When for any cause a township is without a board of trustees or there 
is a vacancy in such board, the justice of the peace of such township holding 
the oldest commission, 01 in case the commission of two or more of such 
justices bear even date, the justice oldest in years shall appoint a suitable 
person or persons, having the qualifications of electors in the township, to 
fill such vacancy or vacancies for the unexpired term." 

The word "commission'' as here used has refetence to a live commission, that is 
to say, vfter the term of a commission has expired, it ceases to be a commission within 
the meaning of the terms of this statute. This view is strengthened by the provision 
of the above quoted section of the statute in case two commissions are of even date 
and is in acrord with the former holding of my predecessor, Hon. U. G. Denman, under 
date of February 1, 1910, as follows: 

"I beg to advise that under date of August S, 1906, this department ren­
dered an opinion to the secretary of state in which it was held that section 
1452, which provide<s that the justice of the peace 'holding the oldest com­
mission,' in case of vacancy in the office of township trustees, shall fill the 
s!l.me by appointment, does not refer to a commisl.ion earlier than the one 
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under which the justice is now holding office, and ii. is entirely immaterial 
as to what terms werp served or commissions held by either justice prior to 
the current. term." 

Respectfully, 
EDwARD C. TuRNER, 

Allorney Oeneral. 

POSITION OF VlLLAGE SOLICITOR IS NOT AN "OFFICE." 

The position of village solic·itor is not an "office'' within the meaning of section !j6J7, 
r:. ('. 

CoLUMBUs, Omo, April 8, HH5. 

The Bureau of Inspection and Supervision of Public O.ffice.~, Columbus, Ohio. 
GENTLEMEN:-Under date of April 5, 1915, Hon. L. C. Davis, villa~~:e solicitor. 

Middleport, Ohio, requested my opinion aR follows: 

"Will you kindly advise me whether or not employment as vil!<tge solieitor 
is included in the word 'office', as used in section 5617 of the Geneml Code, 
which reads: 

" 'A district assessor, deputy assessor, member of a .. istrict board of com­
plaints or any assistent, clerk or other employe of a district assessor or dis­
trict board of compl:dnts shall not, during his term of office or period of service 
or employment, as fixed by law or prescribed by the tax commission of Ohio, 
hold any office of profit, except offices in i;he state militia and the office of 
notary public.' " 

Section 5617, to which reference is made in the inquiry, is found in 103 0. L. at 
page 796, and the quotation therefrom is of the section in full. 

Section 4220, G. C., provides: 

"When it deems it necessary, the village council may provide legal 
counsel for the village, or any department or official thereof, for a period 
not to exceed two years, and provide compensation therefor." 

In an opinion rendered by my predecessor, Hon. Timothy S. Hogan, to Hon. 
Frank W . .Miller, supet·intendent of public instruction, under date of March 2, 1912 
attorney general's report for 1912, vol. 1, at page 487, it was held: 

"The village solicitor being appointed by contract, fulfilling only con­
tractual duties, serving for an indefinite term and not being obligated to take 
oath or give bonds, is not an 'official' within the meaning of section 4762, 
General Code, which stipulates that these duties shall fall upon any official 
serving in a similar capacity to that of prosecuting attorney or city solicitor.'' 

In the course of the opinion it is stated as follows: 

"As stated by Gilmore, J., in State v. Wilson, 29 0. S., 345, let us examine 
to determine whether 'some of the indicia.' of an officer may be found. Is 
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he appointed for a definite term? Xo, he is hired by contrac. and the hiring 
may be for one case, or for one month, or for any other time, so long UB it 
does not exceed the limitation two years fixed by law. :\lust he take an 
oath of office or give a bond? X o, no more than any other mere employe of the 
village. :\lust he be an elector of the village? Xot at all; many cases have 
come to my notice where, by reason of there being no attorney-at-law in a 
village, or for some other good and sufficient cause, legal counsel have been em­
ployed from neighboring jurisdictions. In fact, I cannot find any legal 
necessity for his being an elector at all, nor (though I do not pass upon the 
question) would 1 see any objection to the employment of an alien or a woman 
counsel, if the vill9ge council saw fii. It does not appear to me that this 
position is such an 'office' as, under article 15, section 4, of the constitution, 
would render it necessary for the person to be possessed of the qualifications 
of an elector. The duties of village counsel are not prescribed by statute 
but fixed by contract. If he die or resign his duties are not cast upon :t suc­
cessor; a new contract is necessary, with a new pl'rty. 

"So, I conclude that the legal counsel of the village is not an official 
in the true sense of the word, and was not contemplated under the pro­
visions of section 4762, General Code." 
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l concur in the opinion of ::\ir. Hogan and therefore hold that the employment 
as vilhw;e solicitor is not included in the word "office" as used in section 5617, General 
Code. 

218. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

CONSTRUCTIOX OF SECTION 7600, GEXERAL CODE, WHICH PRO­
VIDES THAT EACH SCHOOL DIS'l'RICT SHALL RECEIVE 830.00 
FOR EACH TEACHER EMPLOYED IX DISTRICT :\<IEAXS EACH 
TEACHER EMPLOYED FOR ENSUIXG YEAR. 

The provision of section 7600, G. C., which reads "each school district within the 
county shall receive thirty dollars for each teacher errt]Jloyed in such district" means for 
each teacher lo be employed ·in such dis/riel for the ensuing year. 

CoLnmrs, OHio, April 8, 1915. 

The Bureau of Inspection and Supenision of Public Offices, Columbus, Ohin. 
GENTLEMEN:-L'nder date of February 27, 1!)15, you request my written opinion 

upon the following question: 

"Section 7600, vol. 104, 0. L., page 159, reads in part: '* * * Each 
school distriet within the county shall receive thirty dollars for each teacher 
employed in such district * * *' Does this mean the teachers em­
ployed at the time of the distribution of the funds, or teachers employed 
during the preceding year?" 

Section 7582, G. C., 104 0. L., 159, provides UB follows: 
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"The auditor of state shall apportion the state common school fund to the 
several counties of the state semi-annually, upon the basis of the enumeration 
of youth therein, as shown by the latest abstract of enumeration transmitted 
to him by the superintendent of public instruction. Before making his 
February settlement with county treasurers, he shall apportion such amount 
thereof as he estimates to have been collected up to that time, and, in the 
settlement sheet which he transmits to the auditor of each county, shall 
certify the amount payable to the treasurer of his county. Before making 
his final settlement with county treasurers each year he shall apportion the 
remainder of the whole fund collected, as nearly as it can be ascertained, 
and in the August settlement sheet which he transmits to the auditor of 
each county shall certify the amount payable to the treasurer of his county." 

The above section governs the auditor of state in his distribution of the state 
common school fund to the several counties and is based upon the enumeration of 
youth. However, after the state auditor has made his settlement with the county 
treasurers, under the above section, for the state common school fund, the distribution 
of such fund within the county is governed by the provisions of section 7600. Section 
7600 provides in part as follows: 

"After each annual settlement with the county treasurer, each county 
auditor shall immediately apportion school funds for his county. The state 
common school funds shall be apportioned as follows: 

"Each school district within the county shall receive thirty dollars for each 
teacher employed in such district, and the balance of such funds shall be appor­
tioned a.mong the various school districts according to the average daily 
attendance of pupils in the schools of such districts. * * *" 

In an opinion rendered by my predecessor, Ron. Timothy S. Hogan, to your 
bureau, under date of August 3, 1914, No. 1086, it was held that the words "each 
annual settlement" as used in section 7600, G. C., means and designates the August 
settlement, and that the apportionment should take place at that time, although the 
actual distribution of the money _might be made, part at the August settlement and 
the balance at the following February settlement. 

Section 4744-2, 104 0. L., 142, provides as follows: 

"On or before the first day of August of each year the county board of 
educatio)l shall certify to the county auditor the number of teachers to be em­
ployed for the ensuing year in the various rural and village school districts 
within the county school district, and also the number of district superin­
tendents employed and their compensation ·and the compensation of the county 
superintendent; and such board of education shall also certify to the county 
auditor the amounts to be apportioned to each district for the payment of its 
share of the salaries of the county and district superintendents." 

Section 4744-3, 104 0. L., 143, provides in part as follows: 

"The county auditor when making his semi-annual apportionmeilt of 
the school funds to the various village and rural school districts shall retain the 
amounts necessary to pay such portion of the salaries of the county and dis­
trict superintendents as may be certified by the county board. * * *" 

An opinion by my predecessor, Mr. Hogan to Ron. Benjamin Olds, prosecuting 
attorney of Morrow county, under date of October 8, 1914, referring to the difference 
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in the provisions of section 7600, G. C., which requires an annual apportionment and 
section 4744-3, G. C., which refers to the semi-annual apportionment, states that 
the difficulty thus encountered is more apparent than real; that while section 7600 
provides only for an annual apportionment, yet insofar as it governs the actual dis­
tribution of taxes and at least insofar as it applies to the payment to the several dis­
trict of rural school taxes levied by them, it covers the discharge of a function which 
must be exercised semi-annually. 

Section 7600, supra, requires at each August settlement an apportionment, by 
the county auditor to each school district, of the state common school fund, and each 
school district within the county "shall receive thirty dollars for each teacher employed 
in such district." 

Section 4744-2, which requires the county board of education to certify the num­
ber of teachers employed by the various school districts under the supervision of the 
county.board of education, would seem to be for the purpose of advising the county 
auditor as to the munber of teachers that would be employed during the ensuing year. 
There is nothing in section 7600 which in itself determines whether or not the language 
means the teachers employed at the time of the distribution of the fund or the teachers 
employed during the preceding year. However, so far as the rural boards of education 
are conrerned section 4744-2 gives 11s some principle upon which to determine the 
question. Furthermore, since the Smith one per cent. law, so called, and particularly 
section .5649-3c thereo', requires all expenditures of a school district to be provided 
for 011t of appropri'1tions made at the beginning of each fiscal half year, and sinre the 
amount of the state common school fund, which is apportioned to the various school 
districts within a county, is for the purpose of taking care of the expenses of such school 
district for the enslling year or part thereof, I am of the opinion· that the apportionment 
under section 7600 should not be made upon the basis of the number of teachers em­
ployed during the preceding school year, but should be made in accordance with the 
number of tea.r>hers to be employed for the ensuing year, as contained in the certificate 
by the county board of education to the county auditor to be made on or before the 
first day of August of each year. 

Section 4744-2, supra, applies only to rural and village school districts within the 
county school district, but I construe the provisions of section 7600, which embraces 
all school dib-tricts within the county, to the effect that each schOol district within the 
county sha.Il receive thirty dollars for each teacher employed in such district to mean 
"for each teacher to be employed in such district for the en'suing year." 

21!!. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

PRIVATE BANKf-;-SUPEHlXTENDENT OF BANKH-LJQUIDATING DE­
PART:\JENT-BOOKS AND PAPERf-; :\fAY BE RETURNED AFTER 
DEPOHITOHS AND CREDITORS ARE PAID IN FULL. 

The superintendent of banks, after depositors and creditors of a ]Jrivale bank, which 
is in the proce.~s of liquidation hare been paid in full, may ]Jroperly tum over to the owner 
or owners of .~uch bank, o1·1o a trustee or agent nrunerl by them, the booh and paper.~ belo;tg­
ing to the bank which came into his possession al the lime it was taken over by him. 

CoLc~mus, Omo, April 8, 1915. 

Hox. HARHY T. HALL, Superintendent of Banks, Columbus, Ohio. 
D~o;AR Sm:-I have your letter of April 6th, requesting my opinion as follows: 



416 ANNUAL REPORT 

"We have in process of liquidation a private bank in which the depositors 
will be paid in.full .. After the declaration of the final dividend the remaining 
assets will be turned over to a trustee for the owners. In this con'nection the 
question has arisen, may we properly turn over to the trustee the books and 
papers that were received by this department at the time the bank's affairs 
came into its hands?" 

I am considering your question in the light of the further supplemental informa­
tion which you have orally furnished me, to the effect that there are no creditors of 
the private bank in question, except its depositors, and that the word "depositors" 
as used in your letter was intended to cover and include all creditors of the said bank. 

By virtue of sections 744-1 to 744-13, inclusive, private banks are subject to 
inspection, examination and regulation of the state baniking department. Sections 
742-11, 742-12 and 742-13 of the General Code, being a part of the act relativ€ to the 
liqu-idation of 

"Any corporation, company, commercial bank, savings bank, safe deposit 
company, trust company, or any combination of two or more of such classes 
of business, or society for savings or banking association doing business under 
the provisions of the banking laws of this state." 

are as follows: 

"~ection 742-11. Whenever the superintendent of banks shall have 
paid to each depositor and creditor of such corporation, company, society or 
association (not"including stockholders) whose claim or claims as such depositor 
or creditor shall have been duly approved and allowed, the full amount of such 
claims, and sliall have made propeT provision for unclaimed or unpaid deposits 
or dividends, and shall have paid all the exp.enses of the liquidation, the super­
intendent of banks shall call a meeting of the stockholders of such corpor:_ation, 
com~any, society or association, by giving notice thereof for thirty days in 
dne or more newspapers published in the county wherein the office of such 
company, corpOration, society or association was located." 

"Section 74:l-12. At such meeting the stockholders shall determine 
whether the superintendent of banks shall continue to admin'iSteT its assets 
and wind up tlk affairs of such corporation, company, society or associatio-n, 
or whether an agent or agents shall be elected for that purpose; and in so 
determining the said stockholders shall vote by ballot in person, or by pi·oxy, 
each share entitling the holder to one vote and the majo'r(ty of the stock shall 
be necessary to a determinatfon. In case it is determined to continue the 
liquidation under the sup'erintendent of banks, he shall complete the liquida­
tion of the affairs of such corporation, company, society or association, and 
after paying the expenses thereof shall distribute the proceeds among the 
stockholders in proportion to the several holdings of stock, in such manner 
and upon such notice as may be directed by the common pleas court of the 
county in which the office of such corporation, co~pany, society or association 
was located." 

"Section 742-13. In ca.~e it is determined to appoint an agent or agents 
to liquidate, the stockholders shall thereup.on select such agent or ttgents by 
ballot-a majority of the stock present and voting, in person or by proxy, being 
necessary to a choice. Such agent or agents shall file w'ith the superi1ntendent 
of banks a bond to the state of Ohio in such amount and with such sureties as 
shall be approved by the superintendent of banks for the faithful performance 
of all the duties of his or their trust, and thereupon the superintendent of 



.lTTORXEY GEXER.lL. 

banks shall transfer to such agent or agents all the undivided or uncollected 
or other assets of such corporation, company, society or association, then re­
maining in his hands; and upon such transfer and delivery the said superin­
tendent of banks shall be discharged from all further liability to such corpora­
tion, company, society or association and its creditors." 

417 

By virtue of section 744-9 of the General Code, the provisions of the above quoted 
sections are made applicable to private banks which are being liquidated by the super­
intendent of banks. 

The provisions of sections 742-11, 742-12 and 742-13, above quoted, were enacted 
to secure to the stockholders of an incorporated bank a proper distribution of such 
of its assets as remain in the hands of the superintendent of banks after all depositors 
and creditors have been paid. A private bank is either an individual, a partnership 
or an unincorporated association, therefore the provisions of the sections above quoted, 
insofar as they refer to stockholders, are not applicable to a private bank. 

After all the depositors and creditors of the private bank under consideration are 
paid in full the interest of the superintendent of banks in the further liquidation of the 
assets of the said bank is at an end. It was the intent of the statutes relative to the 
liquidation of banks to protect and safeguard depositors and creditors. Therefore in 
the absence of any provision of \aw directing otherwise, it is the duty of the superin­
tendent of banks to immediately turn over the remaining assets of the said bank to 
its owner or owners, or to a trustee or agent designated by the owner or owners. 

I am therefore of the opinion that you may properly turn over to a trustee or 
agent named by the owners of a private bank, or to the owners themselves, after all 
depositors and creditors have been paid in full, such books and papers "belonging to 
the bank as were received by your department at the time the bank was taken over 
for liquidation. 

220. 

Respect[ ully, 
EnwARD C. TuRNER, 

Attorney General. 

S;>.IALLPOX EPIDE:\IIC___.,EXPENSES INCURRED NOT CHARGEABLE 
AGAIXST COUXTY, EXCEPT FOR PROPER COUNTY CHARGES. 

The county is not liable for expenses incurred due to epidemic of smallpox in town.ship 
for persons other than those who are proper county charges. 

CoLUMBUS, Omo, April 8, 1915. 

Ho:-.r. Josi~PH T. :\hCI<LETHWAIT, Prosecuting Attorney, Porlsmottlh, Ohio. 
D~;An Sue-Under date of January 25th, you state as follows: 

"In January, 1914, an epidemic of smallpox broke out in Rush township, 
Heioto county, Ohio. The matter became very serious there being in all 
about forty-Hix eases. The township trustees realizing that they would be 
unable to deal adequately with the situation called a meeting and appointed 
one of their number to meet the then prosecuting attorney of this county. 
The prosecuting attorney advised the trustees to warrant all the poor and 
needy that were afflicted with smallpox over to the county infirmary, and 

14 -A. G. 
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the trustees were to see that all persons so warranted were properly cared 
for and that the county would bear the expenses of all who were so warranted 
as above, to the infirmary. 

"At the time the epidemic broke out only one family was a county charge. 
"Subsequently claims for the expenses thus incurred were presented to 

t.he county commissioners who allowed the claim amounting in all to about 
five hundred dollars, but the county auditor upon a ruling from the bureau of 
accounting later refused to issue warrant on the treasurer, except the expense 
in caring for one family who was a charge at the time the epidemic broke out. 

"Was it lawful for the commissioners to allow these claims and should 
the auditor now issue his warrant for the expenses thus incurred?" 

The provisions of the General Code which govern rehttive to the duties of boards 
of health of cities in cases of epidemic are found in sections 4425, et seq., of the General 
Code. 

Section 4436, G. C., provides as follows: 

"When a house or other place is quarantined on account of contagious 
diseases, the bon-d of health haviog jurisdiction shvll provide for all persons 
confined in such house or place, food, fuel, and all other necessaries of life, 
including medical attendance, medicine and nurses, when necessary. The 
expenses so incurred, except those for cl,isinfection, quamntine, or other meas­
ures strictly for the protection of the public, when properly certified by the 
president and clerk of the board of health or health officer where there is no 
board of health, shall be paid by the person or persons quarantined, when 
able to make such payment, and when not by the municipality in which quflr­
antined. ·(Italics ours.) 

Section 3391, G. C., constitutes the townsbip trustees a board of he:1lth for the 
township outsirle the l;mits of a municapility, and section 3394 provides that ~Juch 
boards of health shrll have the same duties, powers and jurisdiction within the town­
ship and outside of a municipality as by law are impqsed upon and granted to boards 
of he.tlth in municipalities. There is, however, in the sections of the General Code 
constituting the township trustees the township board of health no provision relative 
to the payment of the expenses as is provided for in section 4436, supra: However 
in section 2128 of the Revised Statutes (section 1536-741) of which section 4436, G. C., 
purports to be a codification, it is provided in pa1t as follows: 

"When. a house or other place is quarantined on account of contagious 
disease it shall be the duty of the board of health having jurisdiction to pro­
vide for all perscms confined in such house or place, food, fuel, and all other 
necessaries of life, including medical attendance, medicine and nurses, when 
necessary; the expenses so incurred, except those for disinfecdon, quarantine, 
or other measures strictly for the protection of the public, when properly 
certified by the president and clerk of the board of health, or health officer 
where there is no board of health, shall be paid by the person or persons 
quarantined, when able to make such payment, and when not, by the rity, 
village, hamlet or township in which he or they were quarantined; * * *" 

It will, therefore, be seen that; the Revised Statutes provided that when a person 
was unable to pay the quarantine expenses other than those specifically exempted 
the same _should be paid by either the city, village or township. The failure to so 

include a township in th{' codification of section 2128, R. S., in section 4436, G. C., at 
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first blush appears to be a material change in the statute, but when we consider that 
section 3394, G. C., provides that the township boards of health shall have the same 
duties, powers and jurisdiction within the township outside of a municipality as are 
imposed on boards of he~lth in municipalities, such provision to my mind is sufficient 
authority to require a township to pay the quaran .ine expenses of a person who is 
unable to pay the same, since there is no authority given for the payment of the 
same, and such obligations must be paid. 

It appears from the facts submitted that there was but one family which was a 
county charge at the time the epidemic broke out, and I assume there is no contro­
versy over the payment of the expenses of such family, and therefore all statements 
hereinafter made are made relative only to those persons who it is stated in your in­
quiry were warranted over to the county infirmary when the epidemic broke out. 

I further assume from the statement of facts submitted that there is no dis­
pute in 1egard to such persons having a legal settlement in the county. 

On March 19, 1915, in response to a letter from me asking for additional informa­
tion you state: 

"I am in receipt of your communication of March 12th, and in reply 
thereto will say: 

"1st. The superintendent of the county infirmary took no action what­
soever, so far as my information goes, under section 2544 of the Code. 

"2nd. The trustees' services were for guard duty and looking after 
enforcement of quarantine. 

"3rd. The claims are filed in the names of the merchants who furnished 
the merchandise. 

"If there is any further information I can furnish you on this matter I 
will be ple~ed to do so." 

Section 2544, G. C., provides as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the person 
complruned of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the superintendent of the 
infirmary, and if it appears that such person is legally settled in the township 
or has no legal settlement in this state, or that such settlement is unknown, and 
the superintendent of the infirmary is satisfied that he should become a county 
charge, they shall forth"ith receive and provide for him in such institution, 
or otherwise, and thereupon the l~bility of the township shall cease. The 
superintendent of the infirmary shall not be liable for any relief furnished, or 
expenses incurred by the township trustees." 

In or<l.er that a person may be received into a county infirmary through township 
trustees it il3 necessary that such trustees transmit a statement of facts to the super­
intendent of the count} i,nfirmary and that such superintendent "be s:l.tisfied <hat he 
should become a county charge." 

It appears from your letter of :\larch 19th, thot in the case in question the super­
intendent of the county infirmary took no action whatever in the premises. There­
fore, the persons in question did not become county charges and the county is not 
liable for expenses growing solely out of the epidemic except for the one family which 
was a county charge, the expenses for which family have been paid. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Geneml. 
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221. 

STATE HIGHWAY DEPARTMENT-PRINTING OF STATIONERY AND 
BLANK FORMS-BULLETINS AND REPORTS-HOW PAID. 

All the printing for the state highway department is to be ordered through the super­
visor of public printing and executed under his supervision. The cost of printing stationery 
and blank forms for the highway department is to be paid out of the appropriation for 
printing for the department of public printing. The cost of printing bulletins and reports 
prepared by the highway commissioner and to be distributed by him is to be paid out of any 
fund or funds available for the use of the state highway department. 

CoLUMBUs, OHio, April 8, 1915. 

HoN. J. E. CRoss, Supervisor of Public Printing, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your conununication of March 30, 1915, in 

which you inquire as follows: 

"In regard to the printing of all stationery and reports in connec~ion 
with the annual report of the highway commission (a separate opinion in the 
latter which I herewith enclose), will you kindly give me an opinion as to our 
duties in this matter?" 

I also have your supplementary communication of April 5, HJ15, in response to 
my request for further information, in which communication you phrase your inquiry 
as follows: • 

"Shall the supervisor of printing order the printing done for the highway 
commission? Heretofore they have done their own work along this line." 

I am further informed by you and by the state highway commissioner, that the 
highway commissioner has ordered through you a considerable amount of printing. 
This order consists largely of stationery and blank forms for the highway department, 
but also includes four pamphlets as follows, to wit: (1} tabulation and results of 
bids received at contract letting on April 2nd, (2) bulletin containing instructions 
for dragging roads, (3) pamphlet containing instructions to superintendents, and (4) 
bulletin as to load distribution tests of reinforced concrete slab floors. 

The opinion referred to by you was rendered by this department to Hon. Frank 
Harper, supervisor of public printing, on January 27, 1915, and that opinion was lim­
ited strictly to the printing of the annual report. of the state highway commissioner, 
it being held that that report should pass through the department of public printing 
and that the expense of the same should be paid for out of the appropriation for print­
ing for the department of public printing. Inasmuch as some confusion seems to 
exist on the subject, I will, in answer to your inquiry, state the rule that should govern 
as to all the printing for the state highway department, other than the annu!ll report, 
the plinting of that report being covered by the opinion referred to above. 

Your attention is first directed to a number of the provisions of the chapter of the 
General Code relating to the supervisor of public printing. Section 748 G. C. pro­
vides that except as otherwise provided by law, the supervisor of public printing shall 
examine and correct the proof sheets of the prlnting for the state and see that the 
work is executed in accordance with law. This section also provides as follows: 

"* * • The plinting for the executive documents shall be ordered 
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through him, and he shall see that the number of copies ordered is rereived 
from .the printer and delivered to the proper department." 

421 

In this section as passed in 1880, the word '·departments" was used in the above 
quoted sentence instead of the word "documents," the language being as follows: 

"* * * All printing for the executive departments shall be ordered 
through che supervisor, and he shall see that the fuli number of copies ordered 
is received from the printer and delivered to the proper department." 77 0. 
L., 53. Revised Statutes of Ohio, section 312. 

Earlier forms of the same section also used the word "departments" instead of the 
word "doruments''; 57 0. L., 94; 61 0. L., 11; 7o U. L., 132. The codifying rommission 
changed the word "departments" to "documents" and the argument that ,his change 
was th..ough inadvertence rather than de;,;gn finds forre in the ct>ncludin~ word§ of the 
sentence to the effect that the supervisor shall see that the number of copies ordered 
is received from the pri,Jter and d<'livered to the proper department. 

Section 749, General Code, provides that the supervisor of public printing sh:>ll 
audit the accounts for printing and binding and keep a reeord of the cost thereof, the 
amount of paper used, and the expense of each document. This section further pro­
vides that a copy of each document, with the cost endorsed on it, sh tll be filed and 
preservad in the office of the supervisor of public printing. Section 786, G. C., provides 
that all printing and binding for the st:J.te ·not authorized by the provisions of the 
chapter relating to the supervisor of public printing shall be subjed to the provtsions 
of that chapter, so far as practieable These and other provisions of the chapter re­
lating to ibe supervisor of public printin~ elearly indicate t' legislative intent that all 
pubhc printing for the various state depart,ments should be ordered through the super­
visor of public printing unless otherwise provided by law. 

Coming now to consider those provisions of the Jaw relating to the state highway 
dep2rtment, and dealing with the subject uf printing, it may be observed that the 
right of the state highway commissioner to be supplied with stationery is not left to 
inferenee, as it is provided in section 1180, G. C., that the office of ;.he state highway 
commissioner shall be furnished by the state with necessary stationery. In section 
1183, G. C., it is p~·ovided that the state highway commissioner ''may prepare and 
publish and distribute bulletins and reports," and in the same sedion it is further pro­
vided that "all expepses incurred by reason of the provisions of this chapter shall be 
paid out of any fund or funds available for the use of the department." 

It will be observed th,tt this section does not provide that bulletins and reports 
shall be ordered 'in any manner other than through the supervisor of public printing. 
It merely permits the state highway commissioner, if he sees fit, to prepare and pub­
lish and disiribute bulletins and reports, and provides that if he does see fit so to do, 
then the expense of preparing and publishing and distributing such bulletins and re­
ports shall be paid out of any fund or funds available for the use of the state highway 
department. I am of the opinion that this sedion cannot be taken to alter the gen­
eral rule that state printing is to be ordered through the supervisor of public printing. 
So far as the provisions of this section relate to printing, they cvn be taken only to 
authorite the printing of bulletins and reports for distribution, in rase the siate high­
way commissioner deems such action expedient, and to provide that if such bulletins 
and reports are printed, then the expense of such printing shall be paid from the funds 
available for the use of the state highway department instead of from the appropria­
tion for printing for the department of public printing. 

I therefore conclude that all the printing for the state highway department is to 
be ordered through the supervisor of public printing and exeruted under his super­
vision. The cost of printing all stationery and blank forms required by the highway 



422 ANNUAL REPORT 

department is to be paid for out of the appropriation for printing for the dep •. rtmenL 
of public printing. The cost of printing all bulletins and reports prepared by the state 
highway commissioner and to be distributed by him is to be paid out of any fund or 
funds available for the use of the state highway depa-r:tment. 

222. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

MAIN MARKET ROADS- STATE AID CANNOT HE USED UPON A 
HIGHWAY WITHIN THE LIMITS OF A VILLAGE-Ft.!\'DS. 

Moneys raised under section 6859-1, G. C., 103 0. L., 155, and which by the term 
of section 6859-3, G. C., are re']uired to be used for the construction, improvement, main­
tenance and repair of main market roads, cannot be used upon a highway within the limits 
of a village. 

CoLUMBUs, Onw, c\pril 8, 1915. 

HoN. CYRU~ LocHER, Prosecuting Attorney, Cuyahoga County, Cleveland, Ohio. 
DEAR Sm:-1 have your communication of February 19th, requesting my opinion 

upon a question which I interpret as follows: 

"Can moneys raised under section 6859-1 of the General Code, 103 0. L., 
155, and which by the terms of section 6S59-3 of the General Code, are required 
to be used for the construction, iJllprovement, maintenance and repair of mein 
market roads, be used upon a highway within the limits of r1 villr~gel" 

In rea~hing a conclusion as to this matter, considerable assistance may be derived 
by examining the history of the legislation relating to the state highwey department. 
This department was created in 1904 by two acts found in \J7 0. L., 511 to 514, and 

- 97 0. L., 523 to 529. In section 4 of the first named act, which related to all applica­
tions for state aid in constructing highways, it was provided that the application should 
be accompanied by 3 certified resolution of the county commissioners "stating that 
the public interest demands the improvement of the highway described therein, but 
said description shall not include any portion of a highway within the i>oundarie.~ af any 
city or village." 

In the creation of the state highway department the policy of the state was thus 
declared to be that the state should not aid in the construction of any highway within 
the limits of any city or village. This decla.ration of poli!'y did not take the form of 
an express provision chat the state high11 ay depr~rtment shouid not exp~nd any of its 
funds upon any highway within the limits of a city or vilbge, but the legiSlature 
adopted the equally effective method of providing that state aid should be extended 
upon application by the county commissioners, and that the county comr11issioncrs 
in describing the road for which they desired Sld.te aid must not inclo.J.de in the dc­
SCI'Iption any po•tion of a highway within the boundaries of any city or village. 

No change in the sectbn above referred to is found in 98 0. L., and ijll 99 0. L., 
308 to 320, the legislature in repealing all t::xisling Jeg:islatioon relating :.o the state high­
way department and enacting a new law upon the subject re-enacted thi;s section with­
out change. 
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This section was canied into the Code as section 1186 thereof, the language l•f 
the odgi.,nal code section being as follows: 

"Each application for state aid in the construction of an improvement of 
highways shall be accompanied by a properly rertified ~solution of the county 
commissioners having jurisdiction of the road to be improved, stating that 
the public interests demand the improvement of the highway therein des­
clibed. Such description shall not inclnde any portion of a highway within the 
limits of a city or village." 

This section was repealed in 102 0. L., 333, as such bill was passer! by the legis­
lature. The governor vetoed the repealing clau;se, but this section is probably re­
pealed by implica.tion, through the enactment .:md :tpproval by the governor of section 
13 of said act, which reads as follows: 

"Each application for state aid io the construction, improvement, main­
tenance or repai,r of highways, shall be accompanied by a proper certified res­
olution of the county commissioners or township t.rui:jtees having jurisdiction 
of the road to be constructed, improved, maint-J.ined or rep.1ired, stating that 
the public interest dem~mds the improvement of the highway therein de­
scribed; that the descn:ption does not include any portion of the highway in the 
limits of any municipality. Provided, also, that when all the inter-{)ounty 
highways within a county have been improved to the standard specified by 
the state highway commissioner, then the appropriation may be used, in the· 
construction, improvement,. maintenance or repair of any road within such 
county. Each application for state aid shall also contain an agreement on the 
part of the county comm1ssion~rs or township trustees having juri~di1'lion 
over the road, to pay one-hn.!f of the cost and expense of surveys and other 
expenses pteliminary to the construction, improvement, m~intenance or re­
.Pair of said road." 

From the above it will be seen that the le,e!;islature, prior to 1913, and beginning 
in l!l04, had four times limited state aid in highway construction to such highways as 
were situated outside of municipalities. ~uch was the s1 ate of the hw when the legiE­
lature convened i•n l!Jl3, and such had been the law during the entire nine yea•·s of 
1 he life of the slate highw(Ly department. 

In this connection it is important to consider the language of section 1186, quoted 
above, and also the language of the same section as amendPd in 103 0. L., 449, 452. 
Whether reference be had to the section as quoted or to the amended section, it is 
provided that each application for state aid shall be accompanied by a certified reso­
lution of the commissioners, reciting, among other things, that the description of the 
highway to be improved does not include any portion of the highway in the limits of 
any municipality. This section also provides that when all the inter-{)Ounty high­
ways in the county have been unproved the appropriation may be used on other high­
ways within the county. Reading these two provisions together, it would seem that 
any part of a highway within a municipal corporation is not to be regarded as an inter­
county highway. In other words, if the commissioners can only apply for state aid 
in the improvement of highways outside of municipalities, and if under this limitation 
they can eventually apply for anrl secure state aid in the improvement of all the inter­
county highways in the county, it wouid seem to necessarily follow that only highw·o~.ys 
outside of municip,,lities can he rl'garded as inter-county highway::.. 

Coming now to consider the act relating to main market roads, found in lOa 0. L., 
155, it is provided therein that main market roads ''shall be located along and upon 
the route or portions of said inter-county highways designated as follows, to wit:" 
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etc. It is apparent from this act that in locating main market roads the legislature 
intended to designate as main market roads certain of the more Important inter-county 
highways of the state, and did not intend to establish a main market road over any 
portion of any highway that had not previously been designated according to law as 
an inter-county highway. If only highways outside of municipalities can be regarded 
as inter-c0unty highways, ·a conclusion which would seem to be well supported by the 
language of section 1186, G. C., then since the legislature in section 3 of the ac,; re­
lating to main market roads has provided for the location of said roads along and upon 
the routes of inter-county highways, it would follow that only highways outside of 
municipalities can be regarded as main market roads. 

It might be urged against this conclusion that the desctiptions of the various 
routes contained in section 3 of the act relating to m~in market roads, contain the 
statement that the various routes shall pass "through" certain m·mi,~ipalities therein 
named. In view of the statement in the first part of this secrion to Jll effect that main 
markE"t roads shall be located along and upon routl}s and portions of inter-co~mty high­
ways, I do not regard this contention as well taken, and am of the opinion thot the 
staLement to the effect that the valious routes of the main market roads shall pass 
"through" certain municipalities is to be takeh only as indicating the general course 
of the main market roads, and not as enlarging the jurisdietion of the state highway 
departme.nt so as to include highways within municipalities. 

So far as the provisions of section 4 of the law relating to main market roads are 
concerned, I am of the opinion that they relate only to procedure and not to jurisdiction. 
This section removes the necessity for the filing of a pe~ition and also provides that 
"no procedure for construction, improvement, maintenance and repairs of roads as 
is provided for in any other act or acts of the general assembly shall apply to such main 
market roa:ls." It will be noced tha,; this last provision is limited solely to procedure 
and it could hardly be taken as enbrging, to include municipalities,. the jurisdiction of 
the state highway department which had theretofore been limited strictly to highways 
outside of municipalities. 

I am of the opinion, for the reasons above stated, that there is ncthing in the law 
relating to main market roads to W:?rrant the infetence that the legislature, in passing 
that law, intended to reverse the policy of the state which had theretofore been to 
limit the state's participation in highway construction to such roads as were located 
outside of munidpalities, and that therefore, in the present state of the bw, the state 
may not expend upon a highway located within a village any of the moneys raised 
under section 6859-1, G. C., and requked to be expended upon main market reads by 
section 6859-3, G. C. f am further of the opinion that it will be' necessary to enact 
appropriate legisln.tion before moneys raised under house bill 134, 103, 0. L., 155, may 
be used to improve portions of highways that lie within the limits of any municipality. 

Resoec t fully, 
EDWARD C. TURNER, 

Attorney-General. 
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223. 

BOARD OF PARK C0:\1:\HSSIOXERS-POWER TO COXTRACT-COUXCIL 
MUST AUTHORI7,E EXPEXDITURE OF COXTRACT IX EXCESS OF 
FIVE HUNDRED DOLLARS, UXLESS FOR CO:\IPEXSATIOX OF PER­
SO.l\S EJ\1PLOYED BY BOARD. 

The power of boards of park commissioners to contract is governed l1y the provisions 
of section.~ 4063 and 4328, G. C., and is limited to contracts involvin!J an expenditure not 
in exces8 of five hundred dol1<1rs, unless the same is Jirst authorized and directed by ordinance 
of council, or such e;·pendilure is for compensation of persons employed hy such board. 

CoLU~IBFs, OHIO, April 10, Hl15. 

The Hureau of !nspection and Supervision of }'ublic Ojfir.e.~, Columbu•, Ohw. 
GENTI.E\lEN:-1 am directing; to you an opinion upon a question submitted to me 

by Hon. George J. Carew, f'ity solicitor of Youpgstown, Ohio, which I deem of public 
importance, as follows: 

"We have a board of park commissioners in this city, by a voLe of the 
people, who in turn have appointed a superintendent of parks, and he has re­
ferred to this depactment ,;he following question, which we in turn refer to 
you: 'Has the board of pak commissioners power to ront1act up to one 
thousand ($1,000.00) dollars without the authorization of city council?' 

"Section 4063, General Code, found in Ellis' Municipal Code, page 433, 
is as follows: 

'· 'In letting of cont1acts, the board of park commissioners shall be 
governed by the same laws as govern the letting of contracts by the director 
of public service.' 

"I take it thet this means that any contract involving an expenditure of 
more than five hundred ($500.00) dollars cannot be entered into by the board 
of park commissioners without the authorization of city council. 

"I understand that the park commissioners have had a ruling from my 
predecessor in office that they had the right to contract in any amount up to 
one thousand ($1,000.00) dollars, and he g:we as his authority section 4077, 
General Code, fouwl in Ellis' Municipal Code, page 436, wl:lich is as follows: 

" 'Before entering into any contract for the performance of any work, 
the cost of which exceeds one thousand ($1,000.00) dollars, the bomd shall 
cause plans and specifications and forms of bids to be prepared and when 
adopted by the board it shall have them printed for distribution among 
bidders.' 

"This section comes under 'trustees of park funds.' I believe this section 
does not apply to che board of park commissioners in the letting of contracts 
and think that they are governed by the same laws as govern the director of 
public service. 

"I would like to have your opinion on this matter as to whether the park 
commissioners are' governed by section 4063, General Code, or section 4077. 
lf, in your opinion, they are governed by section 4077, have they the right to 
expend any amount up to one thousand ('H,OOO.OO) dollars without the au­
thorization of council'/" 

Section 4077, G. C., was originally enacted as section 6 of an act passed l\hrch 17, 
1898, 93 0. L, 464, and applicable only to eities of the second class, third grade A 
(Springfield) and was section 2515-45 of the Revised Statutes of Ohio. 
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Sections 4066 to 406!!, G. C., were originally en~cted as section 220 of the Munic­
ipal Code, of October 22, 1902, (16 0. L., 92, which contained the further provision 
that such park board should be governed by certain specifically designated statui.es, 
among which was section 2616-45f, Revised Statutes, thus making the section there­
after of general application, for which. reason it was carried into the General Code and 
berame section 4077 thereof, and is a part of that plan provided by sections 4066 to 
4082, General Code, inrlusive, for the management, administration and control of 
property or funds owned, or held as trustee, by any municipality for park pmpuses 
under deed of gift, device or bequest, to which its application was specifically confined 
by sectiqn 220 of the act of 1902, under section 4066, G. C. The administration 
management and c·ontrol of such property and funds were vested in a board of park 
trustees and complete' machin~y t'herefor provided. 

Sec"ion 4053 to section 406:1, General Code, authorizes the appointment of a 
board of park commissioners, which shali h·ave control and management of all puplir 
parks, park-ways, park entrances, boulevards, connecting viaducts and subways, 
chi(dren's play grounds, public baths and stations of public comfort located in such 
parks, and of all improvements thereon and the acquisition, construction, repai,r and 
maintenance thereof, and prescribes the rule under which such authority of manage­
ment and control may be exercised by such board of park commissione1s. 

The laws governing the letting of contracts by the director of pub!ic sel·vice, as 
re;erred to i,n section 4063 above quoted, and which by reason of the foregoing control 
the letting of contracts by the board of park commissioners, is as follows: 

Hection 432~, General Code: 

"The director of public service may make any contract or purchase sup­
plies or material or provide labor for any work under the supervision of that 
department not involving more than five hundred dollars. When an expen­
diture 'vithin the department, other than the compensa~ion of persons em­
ployed therein, exceeds five hundred dollars, such expenditure shall first be 
authorized and directed by ordinance of council. When so authorized and 
directed, the director of public service shall make a written contract with the 
lowest and best bidder after advertisement for nor less than two nor more than 
four consecutive weeks in a newspaper of general circulation within the city." 

The provisions of this section adopted by reference to section 4063, G. C., is 
applicable to contracts made and entered into by boards of park commissioners. 

From the above, answering your inquiry more specifically, I am ol the opinion 
that a board of park commissioners may not make an expenditure in excess of five 
hundred dollars, unless the same is authorized and directed by ordinance of council, 
except. for compensation of person~ employed by such board. 

Respectfully, 
EDWARD c. TUR.-.ER, 

Attorney Gener.tl. 
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224. 

TOWNSHIP BONDS NOT TAKEN BY SINKING FUND TRUSTEES ARE 
REQUIRED TO BE OFFERED TO THE INDUSTRIAL COMMISSION 
BEFORE ADVERTISING THEM FOR SALE. 

Township· trustees are required to offer to the industrial commission of Ohio such 
bonds issued by them as may not have been taken by the sinking fund trustees, before adz•er­
tisin(! the same for sale. 

CoLUMBus, OHio, April 10, 191!). 

The Bureau of Inspeciion and Supervisiou of Public O(Jices, Columbu~, Ohio. 
GENTLEMEN -A question has just been submitted to this office by Mr. C. B. 

McClintock, solicitor for the village of Brewster, Stark county, which is as follows: 

"Question has arisen as to the interpretation of section 11 of the dutiea 
of the st:.>te liability board of awards and taxing districts. This section is 
found on page 76 of the 103 Obio Laws. The queStion that has a;is~n is 
whether or not it is the duty of the ',ownship i rustees of a township before 
advertising bonds for s:.>le to offer them to the state liability board of awards. 
The statute 1s clear as to vilhges and school districts, but it doe_s not seem so 
clear as to township trustees. This question has arisen in the joint enterprize 
on behalf of the viliage of BrewsLer, :md the 0ownship trus.tees, in which the 
trustees are is!'uing bonds and the viilage is paying a portion of the expense 
with reference to it. Would you kindly advise me at a very early date as to 
what your interpretation of tbis section is, as to whether 01 not it is the duty 
of township trustees before advertising bonds for sale to offe1 them to the 
state liability board of awards." 

Section 11 of the act "To further define the powers, duties and jurisdiction of the 
state liab'ility board of awards," etr., i.s to be found on page 76 of 103 Ohjo Laws, and 
from it I quote as follows. 

"The state liability board of awards shall have the power to invest any 
of the surplus or reserve belonging to the state insurance fund in bonds of the 
United States, tbe state of Ohlo, or of any county, city, village or school dis­
trict of the state of Ohio, at current market prices for such bonds.; provided 
that such purchase be authorized by a resolution adopted by the board and 
approved by the governor; and it shall be the duty of the boards or officers of 
the several taxing districts of the state in the issuance and sale of bonds of 
their respective taxing districts, to offer in writing to tl!e state liability board 
of awards, prior to advertising the same for sale, all such issues as may not have 
been taken by the trustees of the sinking fund of the taxing district so issuing 
such bonds; and said board shall, within ten days after the eceipt of such 
written offer either acoept the same and purchase such bonds or any portion 
thereof at par and accrued interest, or reject such offer in writing; and all 
such bonds so purchased forthwith shall be placed in the hands of the treas· 
urer of state, who is hereby designated as custodian thereof, and it shall be 
his duty to collect the interest thereon as the sf me becomes due and payable, 
and also the principal thereof, and to pay the same when so collected, into the 
state insurance fund. The treasurer of state shall honor and pay all vouchers 
drawn on the state insurance fund for the payment of such bonds when signed 
by any two members of the board upon ·delivery of said bonds to him when 
there is attached to such voucher a certified copy of such resolution of the 
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board authori:dng the purchase of such bonds, and the board shflll sell any of 
said bonds upon like re;solution, and the proceeds thereof shall be paid by the 
purrhaser to the treasurer of state upon delivery to him of said bonds by the 
treasurer." 

A reading of the section quoted above discloses the fact that the state liability 
boatd of awards is therein authori7.ed to inyest in the bonds of the l T nited States, 
state of Ohio, or of any co~•1ty, rity, village or school disLrict of the state of Ohio at 
current market prices for such IJOnds. lt is p;·ovided further, however, that it shall be 
the duty of the board or olncet s of the several taxing districts in the state in lh•• issuance 
and sale of bonds of their respective taxing district.- to offer in writing to the state liability 
board of awads prior to advertising the same all such bonds as may not have been 
taken by the trustees of the sinking fund of the taxing district so is~uing such bonds. 

I do not understond the nature of the "joint enterprise on behalf of the village 
of Brewster and the township trustees" referred to in the letter. However, it is my 
opinion that under the provisions of secton 1465-58 of the General Code (to be found 
on page 76 of the 103 0. L., section 11) and above quoted, township trustees are re­
quired to offer bonds issued by them to the state liability board of awards, now the 
industrial commission of Ohio, before advertising the same for sale. 

A copy of this opinion has been sent to Mr. C. B. McClintock, solicitor for the 
village of Brewster. ~ · 

225. 

Respectfully, ·h 
EDWAHD C. TUHNER, 

Attorney General. 

OFFICESCOMPATIBLE-DIRECTOROFSAFETY ANDCLERKOFCOUNCIL. 

7'he same person may hold office of director of safety and clerk of council. 

CoLuMBus, Omo, April 10, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of March 1st you requested my opinion as follows: 

"May the director of safety of a city legally serve as clerk of council 
and teceive the salary attached to both positions?" 

So fat as I can ascertain there is no statutory inhibition prohibiting the same 
person from occupying the two offices named, at Ghe same Lime, nor can I see vhat 
the1e is any check of one office upon the other, the two being entirely sepatate and 
distinct. 

Therefore, I hold thdt the director of safety may legally serve as clerk of council 
and receive the salary attached to both positions, provided it is not physically im­
possible for the same person to occupy both positions at the same time. 

Respectfully, 
Eo •VARD C. TenNER, 

Htorney General. 
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226. 

BOARD OF EDUCATIO~-FAILURE TO OBSERVE PROPER PROPOR­
TIOXS IX PREPARING AXXUAL HUDGET DOES NOT PREVENT 
SCHOOL DISTRICTS FR0:\1 HECEIVING STATJi; AID. 

If the certified statement of facts of the county auditor to the state auditor under the 
prouision of section 7596 G. C., a.~ amended in 103 0. L., 267, shows that the proper pro­
portions required by section 7595, G. C., as ameruled in 104 0. L., 165, have been observed 
in the use of the funds of a school district, the negligence of the board of education of such 
district in the preparation of its annual budget and of the budget commiRsioners of the 
county in their consideration of said budget, in failing to observe said proportions, does 
not prevent the district from receiving stale aid prouided such district has complied with 
all the other requirements of the statutes governing stale aid to weak school districts. 

CoLuMBus, Omo, April 10, 1915. 

7'he Bureau of I nspeclion ILnd 8u1•eruision of Public Offices, Columbus, Ohio. 
GENTJ,EMEN:-ln your letter of March 26, 1915, you reques~ my opinio.n upon 

the following quesdon: 

"If a board of education asks in its budget for a sufficient sum to con-
. duct its schools for a legal school year, making the request in a lump sum, 

then the budget commission, in separating the amount into the di!~erent 
statutory funds, does not observe the p~oportions required in section 7595, 
General Code, i. e., three-fourths tuidon and one-fourth contingent, will 
the district be prevented from receiving state aid because of this, providing 
chat wben the money is received by the district ;;hat it is plaoed in the ratio 
required by la''!, i. e., thcee-four~hs tuition and one-fourth contingent, assum­
ing tba~ the distric~ has cc,mplied with the other state aid s~a~utory require­
ments?" 

Under the prov1s10n ot section 5fi49-3a, General Code, ~he board of education 
of a school district, in submitting irs annual budget to the county" auditor, shall specifi­
cally set forth, among other things, "the amount to be raised for each and every purpose 
aliowed by law for which it is desired to r11ise money for ~hl' incoming year." 

Section 5649-3c, General Code, pro~des: 

"The auditor shall l11y before the budge~ commissioners the annual 
budgets submitted to him by the boards and ofticers named in section 564U-3a 
of this aJt, together with an estimate to be prepared by the auditor of the 
amount of money raised for sta~e purposes in each taxing district in the 
county, and surh other information as the budget commissioners may re­
quest, or the tax commission of Ohio may 'prescribe. The budget commission­
ers shall examine such budgets and estimates pcepued by the county auditor 
and ascer~f in the total amount proposed to be raised in each taxing district 
for state, county, township, city, village, school disttict, or other ~axing dis­
trict purposes. If the budget commi~sioners find that the total amount of taxes 
to be raised therein does not exceed the amount authorized to be raised in 
any township, city, village, school district or o1,her taxing distxiot in the 
county, the fact shall be cert-ified ~o the county auditor. If such total is 
found to exceed such authori1ed amount in any township, city, village, school 
district 01 o~her taxing disttic~ in the county, the budget commissioners shall 
.adjust the various amounts to be raised so thet the total amount thereof shell 
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not exceed in any taxing dis~rict the sum authorized to be levied therein. In 
making such adJustment the budget commissioners m'ly revise and change the 
annual estimates contained in such budgets, and may reduce any or all the 
items in any such budget, but sh:Jll not increase the total of any such budget 
nor any item therein. The budg(\t commissioners shrll reduce the estimates 
contained in any or all such budgets by such amount or amounts as will bring 
the total for each township, city, village, school district or other taxing dis­
trict within the limits provided by law. ' 

"When the budget commissioners have completed their work they shall 
certify their action to the county auditor, who shall ascertain the rate of taxes 
necessary to be levied upon the taxable property therein of such county, and 
of each township, city, village, school district or other taxinl\ district ret.urned 
on the grand duplicate, and place it on the t~ lil:lt of the county." 

While the duty of fixing the rate of taxation for all school purposes in a school 
district is no longer imposed upon the board of education, it is the duty of the board 
under the above 1equirement of section 564\J-3a, General Code, in the preparation of its 
annual budge;;, to estimate the amount of money needed for the ;ncoming year in each 
one of the funds enumerated in section 7587, G. C., to wit, tuition fund, building fund, 
contingent fund and bonds, interest and sinking fund. . 

However, "inasmuch es the budget commissioners, in their consideration of seid 
budget, separated the amount requested by said board of education irito the different 
statutory funds, the negligence of said board in failing to comply with the above re­
quirement of section 5649-3a will not. be material11s affecting the right of the distript 
to receive state aid. 

For the purpose of meeting the requirements of section 7595, G. C., 104 0. L. 
165, the board of education, in the preparation of its budget, should observe ~he pro­
portions therejn provided. 

Section 7595, G. C., as amended, provides: 

"No person shall be employed to tea~:h in any public school in Ohio for less 
than forty dollarR a month. When a school district has not sufficient money 
to pay its teachers such salaries as are provided in section 7595-1, for eight 
months of the year, after the board of education of such district has made 
the maximum legal school levy, three-fourths of which shall be for the tuition fund, 
then such school dis~rict may receive from the s~ate treasurer sufficient money 
to make up the deficiency." 

S~ction 7596, G. C., as amended, in 103 0. L., 267, provides as follows: 

"Whenever any board of education finds that i~ will have such a deficit 
for the current school yeru:, such board shall on the first day of October, or 
any time prim to the first day of Janua1y _of said year, make affidavit to the 
county auditor, who shall send !! ce.tified statement of the facts to the state 
auditor. The state auditor shall issue 8 voucher on the state treasurer in 
favor of the treasurer of such school district for the amount of such deficit iri 
Lhe tuition fund." 

According to the facta stated in your inquiry, ~be board of educa~ion in submitting 
its budget, and the budget commissioners in the consideration of said budget, failed 
to observe the proportions required by the above provision of .s&tion 7595, but when 
the distribution of funds was made by the county auditor, the money paid ~o the Lteas­
urer of ~he school distiict was placed to the credit of the different funds ii). t.be _proper 



.\TTORXEY GEXERAL. 431 

ratio. This must result in an expenditure for tuition purposes of (hree-fourths of the 
money received from the school levy as allowed by the budget commissione1s of the 
county. 

The .uolicy of the state as expressed by the legislature in tbe enactment of the 
statutes governing state aid to weak school districts, is to standardize the schools 
of the state and to equalize, as fm as possible, the advantages of education. 

I am of the opinion, therefore, that if the certified statement of facts of the county 
auditor to the state auditor, under the above provision of sertion 7596, G. C., as amended 
shows that the proper proportions have been observed in the use of the funds of the 
district, the negligence of the bo2rd of eduration in the prepa1ation of its budget and 
of the budget commissioners of the county in their consideration of said budget, in 
failing to observe said propo.rtions, does not prevent the district from receiving state 
aid, provided such diRtrict has complied with all tbe other requirements of the statutes 
governing stllte aid to weak school dist1icts. 

227. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Qeneral. 

MAYOR-,IUSTICE OF PEACE-:\1A Y NOT RE:\1IT FINES IN CASES 
BROUGHT FOR VIOLATI0\1 OF THE STATFTP,R. 

Mayors of municipalitie.~ and justices of the peace may not remitjines in cases brought 
for triolation of the stotutes, except in proper proceedinys for such purpose. 

COLU~IIlUS, OIIIO, April 10, 1915. 

The Jnrlustrial Commission of Ohio, Columbus, Ohio. 
GENTLE~IEN:-I have your letter of :\larch 30, 19Lj, in which y(Jll iuquit-e 

if mayms of municipalities or justices of the peace have the power co remit fines in 
cases brought for violation of the statutes. 

In reply thereto I advise you that former attorney general, Hon. Wade H. Ellis, 
was asked the same question by the bmeau of inspection and supervision of public 
offices, and on October 24, 1907, gave his opinion thereon, holding that there is no 
authority for a mayor to remit any fines due the state of Ohio. 

In concluding his opiniou Mr. Ellis stated: 

"In the foregoing no question is made as to the r.uthority of a mayor to 
revise or modify his judgment in any such CJ.ses by proper proceedings for such 
purpose." 

I approve this opinion, found on page 161 of the attorney general's reports for 
the year 1907, and herewith enclose copy thereof. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney GeruJral 
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22il. 

SCHOOL DISTRICTS-EXCESS LEVIES MADE ILLEGALLY-PROPOR­
TIONS OF LEVIES NOT REQUIRED IN ORDER TO QUALIFY DIS­
TRICT TO RECEIVE STATE AID~TUITION PURPOSES-LEVIES 
MUST BE COFNTED IN ASCERTAINING DEFICIENCY FOR WHICH 
STATE AID IS ASKED. 

I~evies illegally made in excess of the legal maximum for school districts are not required 
to be divided in the proportion of three-fourths for tuition and one-fourth for other purposes 
in order that a school district so levying may be qualified to receive state aid, but so much 
of the proceeds of such levies as are applied to tuition purposes must be counted as receipts 
of the board for the purpose of ascertaining the deficiency for which state aid is to be extended 

CoLUMBUs, Omo, April 10, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter of April 2d, in which you 

re-submit for my consideration the first two questions considered by me in my opinion 
No. 179, under date of March 27, 1915, which questions are as follows: 

"Question 1: In a district in which the total levy is seven mills, two 
mills being under section 7592, G. C., must the tuition fund receive three­
fourths of the seven mills before the district can receive state aid? 

"Question g; When an add1tJional two mills are levied by the board of 
education under section 7751, G. C., must the tu,i.tion fund receive three-fourths 
of the levy exclusive of the additional two mills? 

"The section provides that the proceeds of the levy shall be kept in a 
separate fund. The question is, must the tuition fund receive three-fourths 
of the seven mills levy and the special fund be provided for out of the remain­
ing one-fourth?" 

I answered these two questions in the opinion referred to by pointing out that no 
additional levy under either of the sections mentioned could lawfully be made. 

You now state that such levies have actually been made in. cases that have come 
under the observation of the bureau, and in which the school districts so levying are 
applicants for state aid. You then request me to advise you on the following question: 

''How must money thus raised be distributed in order to entitle a "district 
to receive stete aid under sections 7595 to 7597, page 165 of Vol. 104, Ohio 
Laws?" 

I take it that you are concerned only with the following qualifying language of the 
state aid law, found in amended section 7595, General Code, to which you refer, vi?..: 

"after the board of educatio.n of such distri~t has made the maximum legal 
school levy, three-fourths of which shall be for the tuition fund." 

The grammatical construction of this phrase is simple. The requireme~t is that 
three-fourths of the maximum legal school levy shall be for the tuition fund. The 
levies Qf which you speak are not included in the legal school levies. As you ha,·e 
been previously advi<:!ed, they are, in the most accurate sense, illegal levies and could 
have been enjoined as such by any objecti,ng taxpayer. 

I am therefore of the opinion that if additional levies have been illegF lly made 
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beyond the limits fixed by law, the proceeds of such levies are not required to be dis­
tributed in the proportion of three~fourths to the tuition fund and one-fourth w the 
purposes for which taxe>l may be locally levied. 

Of course, the proceeds of such levies are to be regarded as receipts of the board 
and, to the exrent that any part of them has been used for tuition fund purposes, must 
be taken into consideration in determining the amount of the actual or anticipaterl 
deficiency for which the district m:Jy receive state aid. 

229. 

Respect£ ully, 
EDWARD C. TURNER 

Allorney General. 

LAWS ESTABLISHING DAYTON STATE HOSPITAL. 

The legislature creating and constituting the Dayton Stale Hospital will be found b,11 
re) ercnre to the fallowing: 

50 0. L., 196 
52 0. L., 22 
53 0. L., 22 
53 0. L., 81 

71 0. L., 139 
73 0. L., 80 
84 0. L., 203 
91 0. {,., 23 

CoLUMBus, Omn, April 10, 1915. 

The Ohio IJoard of Administration, Columbus, Ohio. 
GENTLEUEN:-An inquiry of April 3, 1915, from Dr. E. A. Baber, superintendent 

of Dayton State Hospital, has been received and is as follows: 

"I desire to obtain a certified copy of the legislation creating and constil u­
ting the D:Jyton state hospital. I request this document for the use of the 
commissioner of internal revenue it being neceesary to file with the papers 
applying for the withdrawal of alcohol from warehouses. free of government 
tax for the use of the institution. 

"I have been referred by the Ohio board of administration with whom I 
took this matter up originally, to the secretary of state, whose office has reo lied 
as follows: 

" 'Replying to your letter of March 19th, we respectfully beg to state 
ohat if you will fumish us with the section:Jl number or volume and page of the 
session laws of the acts of which you de~ire certified copies, we will notify you 
of the cost of same.' 

"I would be appreciative, if your office will supply me with the necessary 
refe,·ences to procure the copies referred b." 

The Day1lon state hospital is qui,e an ola insti.ution, and the legislation by which 
it was established, and by whirh it has come to be known as "The Dayton l::ltate Hos­
pital'' extends over quite a long period of time. As the name of the institution has 
been changed several time,-, it will be necessary for you to have certified copies oi 
several acts of the legislature in order to properly connect the institution with the 
original act by which it was created, and srtisfy the commissioner of internal revenue 
that it is a duly created and constituted state hospital. 

The following 111e deemed sufficient to meet the needs however· 
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"1. An act creating two additional asylums, in pursusnce of which the 
asylum rt Dayton was constructed. 50 0. L., p.196. 

"2. An act making approptiations for the year 1854 and 1855 in which 
an approprilltion is made for heating apparatus, etc., for the lunatic asylum 
at Dayton. 52 0. L., 146. 

'·3. An act making appropriations to pay ihe indebtedness of benevo­
lent institutions, in which $67,682.49 WIIS approptiated for the Dayton asylum. 
53 0. L., 22. 

''4. An act for the uniform government <J.nd better regulation of lunatic 
asylums. By this ·act the Dayton Asylum was designrted as the Southern Ohio 
Lunatic Asylum. 53 0. L., 81. 

"5. ·An act to provide for the m~nagement and bet er regulation of 
hospitals for the insane. By this act the Dayton Asyium's 'name was ch9nged 
to Wet>tern Hospital for the Insane. 71 0. L., 139. 

"6. An llCt to provHe for the organization, regulation and man9gement 
of hospitals for the insane. By this act the name was again changed to the 
Dayton Hospital for the Insane. 73 0. L., 80. 

"7. House Bill 887, passed March 21, 1887. 84 0. L., 203. By this 
act the name was again changed to Dayton Asylum for the Insane. 

"8. House Bill No. 58, pa,ssed Februaty 13, 1914. 91 0. L., 2:3. By this 
act the name was changed to the ·present name, Dayton State Hu.~pital." 

Appropriations have been made from year to year for thf.s institution uPder the 
var;OLIS names above mentioned. The abo"e acts 1VJII show the hi~tory of the insti­
tution from the beginning, and will undoubtedly be sufficient for your needs. lf the 
commissioner should require anything f\uther the; same will be furnished, upon request. 

230. 

A copy of the opinion has been sent to Dr. Baber. 
Re:lpeet.f ully 

EDWARD c. TORNE;R, 

Attorney General. 

AN APPROPRIATION FOR "PROSECUTION AND TRANSPORTATION OF 
CONVICTS" UNDER HEADING "PERSONAL SERVICE," IS AVAIL­
ABLE TO PAY COSTS OF APPREHENDING PAROLE VIOLATORS­
SALARIES AND EXPENSES OF PAROLE OFFICERS PAID UNDER 
AUTHORITY OF SECTIONS 2212-3 AND 2215, G. C.-COSTS OF CON­
VICTION PAYABLE UNDER SECTION 13727, G. C. 

The partial 1915 appropriation for "prosecution and transportation of convicts" 
under the single specific heading "personal service" is available to pc..y costs of apprehend­
ing parole violators under section 103, G. C., the salaries and expenses of a parole officer 
and field agents of the Girls' Industrial Home, the Penitentiary, the Boys' Industrial 
School, under sections 2212-3 and 2215, G. C., and the costs of conviction and transporta­
tion fees payable out of the stale treasury under section 13727, G. C. 

CoLUMBus, Omo, ApTil 12, 1915. 

HoN. A. v. DONAHEY, Auditor of st.G.te, Columbus, Ohio. 
DEAR SrR:-I beg to acknowledge receipt of your letter of April 7, 1915, which 

is in full as follows: 
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"Section 103, G. C., provides for the settlement by the state of claims 
for the rurest, examination and transportation of convicts who have been 
pardoned and have broken the conditions of the pHdon. Sections 2112-3 and 
2215 provide for the payment of J;>alaries and necessary expenses of field 
officers. The former claim is expressly payable out of the appropriations 
made by the general assembly for the prosecution and transportation of con­
victs and the second is expressly payable out of the appropria;,!:on.s made by the 
legislature for the conviction and transportation of convicts. 

''The partial appropriation bill makes the following appropriation: 
" 'Prosecution and transportation of convicts, personal service, un­

classified, 348,500.00.' 
"In the appropriation the letter and figure 'A3' precedes the word 'un­

classified,' but nowhere in the bill is any meaning given to the letter and 
'"figure. 

"Section 2 of the appropriation act provides: 'The moneys appropriated 
in the preceding section shall not be in any way expended to pay liabilities 
or deficiencies existing prior to February 16, 1915, or incurred subsequent t::l 
.June 30, 1915.' 

"Section 3 of this :Jet provides: 'The sums set forth in the column desig­
nated "terms," in section 1 of this act, oppo>ite the several classifications 
of det:Jiled purposes, shall not be expended for any other purposes except as 
herein provided.' 

':In this particular appropriation the sum '$48,500.00' is set opposite 
the classified purpose 'personal service, uncl2ssified.' 

"We are in doubt as to the construction to be given to this rule of action 
laid down for the guidance of the audit;:.r of state and other officers by this 
act, in relation to claims u~der section 103, G. C., and in relation to the pay­
me-nt of salaries and expenses under sertions 2112-3 and 2215, G. C., and 
desire an opinion unpon the subject, p'articularly in the following respects: 

"1. Where the appropriation is for 'prosecution and transportation 
of convic,s' is that appropriation available under sections 2112-3 and 2215 as 
being an appropriation for 'convict;on and transpmtation of convicts?' 

"2. Does the appropriation, being for 'personal service' become available 
for the payment of claims that are not 'pereonRl service?' 

"3. Are the expenses anticipated by sections 2112-3 and 2215, 'personal 
service?' 

"4. Is- a claim for costs under section 103, G. C., a claim for personal 
service? 

"The questions of construction presented herein will also determine 
the aotitude of this departme,nt in regard to cost bills that may be presented 
under section 13727, G. C." 

Section ~03, G. C., provides as follows: 

"The probate judge shall prepare and approve under his official seal a 
bill of the coals of the ::>rreSt and examination of a convict, which the sheriff 
shall deliver to the watden of the penitentiary. The warden sh'lll allow 
so m)lch thereof as he finds in accordance with law and certify such amount 
to the auditor of state, who shall draw his warrant in favor of the sheriff upon 
the treasurer of state for its payment from the appropriation for the prosecu­
tion and transportation of convicts." 

435 

Section 2112-3 relates to the appoiptment, duties, salaries and expenses of patOl!) 
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officers of the Girls' Industrial Home, and its pertinent provision is that "their salaiies 
and expem;es shall be paid as provided in section 2215 of the General Code." 

Section 2215 relotes to s?laries and necessary expenses of field officers of the Peni­
tentiary, the Boys' Industrial SPhool and the Girls' Industrial Home, and prC\>ides 
as follows: 

"Upon presentation of itemized vouchers properly approved by the bo2rd 
of managers, the auditor of state shall issue his warran; upon the state treasurer 
to pay the salaries and necessary expenses of field officers from I he appropria­
tion for conviction and transportation of eonvicts. In like m::mner ·shall be 
paid the saln.ries and expenses of the parole officers of the Boys' Industrial 
School and the Girls' Industlial Home." 

You have yourself sufficiently quoted the provisions of the appropriation b!ll of 
Hl15. 

Answering your questions specifically I beg LO advise that in my opinion the 
phrase "prosecution and transportation of con vic's," and the phrase "conviction and 
transportation of convicts," as used in the pertinent statutes an<;l in the appropriotion 
bill, are synonomous. Your first que~tion is, therefore, ~nswered in the affirmative. 

Answering your second question I beg to advise that as a general rule the term 
"personal service," as used in the appropriation bill, is limited in its meaning to services 
in the exact sense. However, in a given case where the intent is clear, other relatea 
expenditures may be made from an appropriation for personal service, so that it is 
not safe to lay down any hard -and fast general rule. 

Answering your third and fourth questions together I beg to advise ~hat in my 
opinion the expenses and costs payable under all the statutes referred to herein con­
stitute personal service, as vhe tezm is used in the specific appropriation for the prosecu­
tion and transportation of convicts. I think the intention of the legisl:Jlure here is 
very clear despzte some inadvertence in the use of the term. The controlling acco11nt 
for which the appropriation is made is prosecution and transportation of convicts. 
I11 contemplation of law this phrase includes the m2tters and things referred to in 
the statutes which have been quoted. Not all of the expenditures coming under tlus 
head in the statutes constitute "personal service" in the exact sense, yet in a more 
liberal sense they do comtitute personal service, as nothing is included in the catalogue 
of expenditures which may be made under these sections which is not either compen­
sation or re~mbursement for expenses. It is· unressonable to suppose that the legisla­
ture would deliberately appropriate for salaries and personal se1vice, in the exact 
sense, and wi,hhold an appropriation available for expense reimbursement when the 
statutes expressly provide that both cl1sses of expenditures shall be t1ected alike 
and paid from the same appropriation. Therefore, I hold that the intent of the legisla­
ture in approprivting the sum of $48,500 for the prosecution and transportation of 
convicts, under the heading of "personal service," is "o ·provide for all expenses under 
the eections just considered properly chargeable to an appropriation for prosecution 
and transportation of convicts. 

I note that you say that the attitude of your department in regard to cost bills 
that may be presented under section 13727, G. C., would also be governed by the inter­
pretation which I have placed upon the above appropriation. 

I agree with you that the application of the appropriation to payments under 
section 13727 is governed by the principles which I have above laid down, but the 
question is not, after all, quite as easy of solution to my mind as the others which have 
been considered. Said section 13727 is the concluding section of a group of statutes 
relating to the execution of a sentence for a felony. Other related statutes pJGvid 

e 
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that in felony cases, upon conviction, the costs of the prosecution, if not made on execu­
tion, shall be paid out of the county treasury, and the complete bill thereof properly 
certified shall be presented by the sheriff to the warden of the Penitentiary. 

The sheriff is entitled to certain transportation charges consisting of fees fixed 
by section 13725, G. C., for taking a prisoner to the Penitentiary. The sheriff's fees 
and costs paid by the county are to be certified to by the warden of the Penitentiary, 
and if the auditor of state finds them to be correct are to be paid to the ordei of the 
clerk of courts of the county. It IS not necessary to quote sections 13726 and 13727 
further than to state that both of them provide merely th9t the charge~ "shall be 
paid by the state." 

These sections then differ from the other sections that have been considered in 
that there is no express provision therein for payment out of any designated 9ppro­
priation. However, as I understand it, the appropriation "for the prosecution and 
tr:Jnsportation of convicts," or the "conviction and transporta;,ion of convirts" had 
i..s origin by reason of the existence of the sections now under consideration. In order 
that they might be made effective it was and has always be•m necessary to make biennial 
appropriacions, and in practice these appropriations to be disbursed by the auditor 
of state have been n:o'med by succeeding sessions of the general assembly in the manner 
in which they are designated in sections 103 and 2215, G. C. That is to say because 
of sections 13726 and 13727, which are very old provisions, the payment of costs and 
transportation fees in connection with conviction of felons became, so to spe:Jk, a 
fixed charge of the state and had to be provided for by an appropriation which eventually 
took on a stereO\yped name: so that when, in later legislation, the general assembly 
provided for the payment· of costs, salaries and expenses of the other kinds considered, 
it adopted and referred to this customary appropriation account. 

Except as to sheriff's fees for transportation, payments under section 13727 par­
take, least of all cases which have been considered, of the nature of personal service. 
Although the costs taxed in the criminal prosecution represent persoll'al services, in a 
sense, in the first instance, yet when paid by tbe state they constitute reimbursement 
to the county treasury for expenditures already made from it. Nevertheless, on the 
principles which J have laid down in stating my view of the intention of the legislature 
in passing the current appropriation bill, I am of the opinion that all charges payable 
under section 13727 are to be paid out of the appropriation referred to by you. 

231. 

Respectfully, 
EDWARD c. TURNER, 

Attorne-y General. 

SPENCERVILLE ARMORY-APPROVAL OF CONTRACT. 

Award of contract for Spencerville Armory to J. W. &· P. H. Serejf of Lima, Ohio, 
approved. 

CoLuMnus, OHio, April 12, 1915. 

CoLONEL BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR Sm:-Permit me to acknowledge receipt of your communication of April 

9th, which is as follows: 

"(herewith transmit the following papers relating to the Spencerville 
Armory: 
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"1. Extract from the armory board minutes of April 3, 1915, showing 
receipt of bids and tabulation thereof and action thereon. 

"2. The four bids just received and opened. 
"3. The proof of publication of advertisement for bids. 
"Please advise whether or not you approve of the award of contract shown 

by enclosure No. 1." 

With your letter you submitted the original bids set out in the extract from the 
armory board minutes of April 3, 1915, relative to the Spencerville Armory, which is 
as follows: 

"Spencerville Armory: Prior to twelve o'clock. noon, four sealed pro­
posals for the construction of Spencerville Armory were received and filed at 
the adjutant general's office, pursuant to law. At 12:05 p. m., these bids 
were publicly opened by the board and found to be as follows: 

"Clemner & Johnson, Hicksville, Ohio. 
"MateriaL __________________________________________ _ 

"Labor __ ·/ _____________________ - -- _- -- ___ - -- -- -- -- --
"Building complete ___________________________________ _ 
"Ce1tified check ______________________________________ _ 

"Meyers Brothers, Leipsic, Ohio. 

$13,125 00 
5,669 00 

18,794 00 
400 00 

"MateriaL ____________________ ~-______________________ $18,580 00 

"Labor_ ___________ ---------------------------------~-
"Building complete ___________________________________ _ 
:'Certified check ______________________________________ _ 

"Ernst 1\roemer, Dayton, Ohio. 
· "MateriaL _______ -. ___________________________________ _ 

"Labor _________________ - ____ -- ___ - -- -- -- -- -- -- -- -- -- -
"B uifding complete ___________________________________ _ 
"Certified check ______________________________________ _ 

"J. W. and P. H. Sereff, Lima, Ohio. 
"MateriaL ___________________________________________ _ 
"Labor _____________________________________________ _ 
"Building complete ___________________________________ _ 
"Certified check ______________________________________ _ 

18,580 00 
380 00 

9,500 00 
9,000 00 

18,500 00 
380 00 

16,950 00 
16,950 00 
16,950 00 

380 00 

"Spencerville Armory Continued: After consideration of said bids it was 
unanimously 

"Resolved: That the bid of J .. W. and P. H. Sereff, of Lima, Ohio, pro­
posing to construct building complete for the aggregate sum of sixteen thou­
sand, nine hundred and fifty ($16,950.00) dollars is the lowest bid which com­
plies with the plans and specifications for said armory and is filed and made 
pursuart to law. A contract is therefore awarded to said Sereff Bros. for the 
construction of said Spencerville Armory at said bid price on condition that 
the contract and this award be approved by the attorney general of Ohio. 
The contract bond is hereby fixed at eighty-five hundred ($8,500.00) dollars. 

"I hereby certify that the above is an axact copy of the minutes of the 
meeting of April 3, 1915, relative to the Spencerville Armory. 

(Signed) B. L. BARGAR, 
'Secretary 0. S. A. B." 
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After an examination of the bids, it is my opinion that the award of the contract 
made to J. W. and P. H. HcrefT, of Lima, Ohio, is in accordance with law, the bidders 
having conformed to the a1lvertisement and submitted with their bicl a check of S3SO.OO 
as stipulated. 

When contract and contract bond have been prepared, the same will receive prompt 
consideration by this office. 

232. 

Respectfully, 
EDW,\RD c. TURNER, 

Attorney General. 

MUNICIPAL CORPORATION-COUNCIL MAY NOT 1:\IPOSE LICENSE 
FEE UPON A BUSINESS WHEN AGENTS GO FROM HOUSE TO 
HOUSE AND DO NOT SELL ON THE STREETS. 

Council of a municipal corporation may not impose a license fee upon the business 
of soliciting sales and delil'ering good.~ through agents who go from h?use to house an·l do 
not sell on the public streets. 

CoLUMBus, OHIO; April 12, 1915. 

Bureau of Inspection and Superuision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of April 3d requests my opinion as follows: 

"We are requested to pass upon the legality and constitutionality of an 
ordinance of a city council imposing a license fee of ten dollars per day upon 
agents soliciting business in such municipality for a corporation organized 
under the laws of the state, and doing busine.os within the state. Said agent 
goes from door to door soliciting sales and delivering goods for said corpora­
tion. The question is whether or not a fee of ten dollars per d:Jy hFs the effect 
of being prol>ibi ive and, therefore, unconstitutional. r n order that we may 
give advice in regard to said ordinance, we would respectfully ask your opin-
ion thereon." · 

The only section of the Geneml Code which authorizes a municipal corporation 
to exercise powers like those inquired about is section 3673, which is as follows: 

"Section 3673. To license t unsient deale1s, persons who temporarily 
open stores or places for the sale of goods, wares or merchandise, and each 
person who, on .he ~treets, or traveling from phce to place 2bout such munic­
ipality, sells, bargains to seil, or solicits orders for goods, wares or merchan­
dise by rPtail. * * *" 

The syllabus in the case of The Great Atlantic & Pacific Tea Co. v. The Village 
of Tippecanoe, 85 0. S., 120, is as follows: 

"In view of the g:uuanties of the bill of right~, sec·tion 3673 of the General 
Code, cannot he Sf' interpreted as to authmize tL mun;ripal council to impost> 
a license fee upon merchants who do not sell upon the public streets 01 places, 
but only solicit orders and negotiate future sales !It the residences of their 
customers." 



44() ANNUAL REPORT 

In view of this decision, it geems clear that an ordinance of the kind described by 
\ cu would be void, regardless of the amount of the per diem license fee. 

Respectfully, 
EDWARD c. TURNER, 

Atlorn~y General. 

233. 

APPROVAL OF CERTAIN LEASES, VAN WERT, OHIO. 

CoLUMBUs, Omo, April 13, 1915. 

RoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
Sm:-I have your communication of April 2, 1915, transmitting to me for my 

consideration the following lea-es, to wit: 
Valuation. 

C. F. Palmer, Van Wert, Ohio _________________ $300 00 
G. A. Berger, Van Wert, Ohio ___________ ·----- 200 UO 

I find that these leases have been executed in acrordance with law, and am there­
fore returning the same to you with my approval endorsed thereon. 

234. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

CORPORATION NOT FOR PROFIT-BY AMENDMENT TO ITS ARTICLES OF 
INCORPORATION ~1AY ACQUIRE CAPITAL STOCK-COST OF FILIXG 
CERTIFICATE OF AMENDMENT. 

A corporation not/or profit and originally having no capital stock may, by amendment 
to its art·icles oj incorporation, o.ct,uire mdhority In have capital stock. 

The fee for filing a certificate oj amendment oj this character is twenty cents for each 
hundred words, and in no case less than five dollars. 

CoLUMBus, Omo, April 13, 1915. 

RoN. CHAs. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR S!R:-You have submitted to this department the correspondence between 

yourself and :Messrs. Freiberg & Lewis, attorneys-at-law, Cincinnati, Ohio, relative to 
the filing of a proposed amendment to the artir·les of incorporation of The Cincinnati 
Tennis Club, a corporation not for profit. While no letter accompanies the papers, it 
is very clea~ to _me that the following two questions are presented: 

"(1) May a corporation no~ for profit, and originally having no capital 
stock, by amendment to its a.rticies of incorporation acquire authority to have 
a· capital stock, if such amendment does not so change the purpose of the cor­
poration as to make it a corporation for profit? 
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"(2) If the answer to the first question be in the affirmative, what should 
be the fee for filing such a certificate of amendment"!" 

441 

That a corporation not for profit may lawfully have a capital stock, divided into 
shares, is settled in Snyder v. Chamber of Commerce, 53 0. S., 1. 

While there are special statutes applicable to corporations of the character of the 
one which was a party to this action, yet a perusal of the syllabus anti the opinion in 
the case shows that no reliance was placed upon such special statutes, but general 
.sections relative to the formation of corporations were the only ones considered. 

Inasmuch, therefore, as the articles of incorporation of che club might originally 
have provided lawfully for a capital stock, I am of the opinion that such a provision 
for capital stock is something "omitted from or which lawfully might have been pro­
vided for originally in such articles" within the meaning of paragraph 4 of section 
8719 of the General Cone, relative co amendments to a,rticles of incorporation. 

Inasmuch as the corporation has no capital stock whatever, provision for such 
stock would not, in my opinion, constitute "an increase of capital stock" within the 
meaning of the same paragraph, which provides further that "the capital stock of the 
corporation shall not be increased or diminished by such amendment." 

Therefore, my answer to the first question which is suggested by the correspond­
ence is in the affirmative. 

The question as to the fee is no" difficult so far as the statutory provisions them­
selves are concerned. Paragraph 9 of section 176, General Code, provides that the 
secretary of state shall cha>ge and collect "for filing an amendment to articles of in­
corporation, twenty cents for each hundred words, but in no case less than five dollars." 

From your point of view, however, the diffirulty arises by reason of the fact that 
if the corporation had been organized originally with a capital stock, it would have 
had to pay a minimum fee of ten dollars under paragraph 1 of section 176, whereas 
by organizing without capital stock and as a non-mutual corporation not for profit 
and then acqui1ing capital stock by amendment., it escape3, so to speak, with a charge 
of seven dollars. 

The practical result of the applicacion of the statute in this respect is, in my opinion, 
Immaterial, and I advise that the proper fee for filing a certificate of amendment of 
the character referred to is five dollars. 

I he1ewith return the c01respondem:e submitted to me by you, together with the 
check of Stanley W. Lewis for 85.00, payable to yom order. I have a letter from :\fessrs. 
Freiberg & Lewis which will constitute a sufficient refe1ence file for the purposes of 
this office. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 



442 ANNUAL REPORT 

235. 

DISTRICT TAX ASSESSORS-REMOVAL-8UCCESSORS-PAY OF NEW 
ASSESSORS BEGINS AT THE SAME TIME THEY ASSUME DUTIES 
OF THEIR OFFICE. 

The procedure for the removal of district assessors on .March 31, 1915, and the sub­
sequent appointment of their successors considered, and held that under the facts as Jhey 
occurred the pay of the outgoing assessor should cease and that of the incoming asse'ssor 
begin at the same time, viz.: upon the assumption by the latter of the duties oj his office after 
proper qualification. 

CoLUMBus, Omo, April 13, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of April 7th, you request my opinion upon the follow­

ing question: 

"When does the pay of the district asseFsors, removed by Governor Willis, 
in the eounties oft he state, stop, and when does the compensation of the newly 
appointed district assessors commence?" 

The S::l called "Warnes law," 103 0. L., 7Sr: provides that "the tax commission 
of Ohio may, with the consent of the governor, remove any district assessor,'' l1ut 

vests in ~he governor the exclusive power to appoint. 
I find upon inves'.igation that what actually transpired in connection with the 

matter about which you inquire was as follows: . 
On March 31, 1915, the tax commission entered upon its journal a declaration 

that all the district assessors in the state "are hereby declared to be removed from 
office with the consent of the governor." The consent of the governor was given to 
this act in writing. 

The commission, hpwever, did not certify any removal to the local authorities as 
required by section 33 of the \Varnes law until the appointment of successors. It 
appears that the successors were not all appointed at the same time, but that in each 
case, upon receiving notice of an appointment by the governor, the commission noti­
fied the outgoing and the incoming assessor contemporaneously and instructed each 
outgoing assessor to turn over the office as soon as the incoming assessor had qualified. 

I am satisfied that, in substance, the removals in question were not effected until 
the new appointees had qualified and until when, in pursuance of the orders of the tax 
commission, the outgoing assessors had turned over their respective offices to the in­
coming assessors. 

I am not advised of any case in which the outgoing assessor refused to turn over 
the office to his successor upon the appointment and qualification uf the latter, and 
therefore assume that this took place in all cases. 

I am, therefore, of the opinion that the compensation oi the outgoing district 
assessors stopped and that of the incoming assessors commenced in each case on the 
date on which the latter qualified and assumed the duties of their respective offices. 

Respectfully, 
Eow•Ro C. TURNER, 

Attorney General. 
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236. 

RCHOOL DISTRICTS-HOW TO CORRECT ERRORS IX ESTDIATIXG 
RECEIPTS AXD EXPEXDITURES FOR CURREXT SCHOOL YEAR 
WHEX DISTRICT RECEIVES :\lORE OR LESS THAX IS REQUIRED 
BY LAW. 

If a school district, because of an error in estimating receipts and expenditures for 
the current school year, receives an amount more than sufficient to make up its actual deficit 
for such year, it is the duty of the state auditor, upon discovering such error, to correct the 
same by drawing on the treasurer of such school district for the extra amount. If there is 
not a sufficient amount of money in the treasury of such school district to the credit of the 
tuition fund to honor said draft, the stale auditor should withhold said amount from the 
next allowance made to such district on its application for state aid. On the other hand, 
if the district, because of such an error, fails to receive an amount necessary to make up 
its deficit, the slate auditor upon discovering such error, should pay to the treasurer of such 
school district an amount sufficient to make up such deficit. 

CoLUMBUS, Omo, April 14, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-In your letter of 'March 18, 1915, you request my written opinion 

upon the following question: 

"Section 7595, General Code, provides that if a board of education does 
not have sufficient money in the tuition fund to conduct its school for eight 
months, paying salmies fixed by st9tute, it may receive from th~ state tteas­
mer suffi<'ient money to make up the deficiency. 

"Section 7596, Vol. 103 0. L., page 267, reads: 
" 'Whenever any board of education finds that it will have such a deficit 

for the current school year, such board shall on the first day of October, or 
any time prior to the first day of January of said year, make affidavit to the 
county auditor, who shall send a certified P1:atement of the facts to the state 
auditor. The state auditor shall issue a voucher on the state treasurer in favor 
of the treasurer of such school district for the amount of such deficit in the 
tuition fund.' 

"Questiqn: Provided the application for state aid does not correctly set 
up the receipts and expenditures and it is ascertained at the end of the year 
that an error has been made, is it the duty of the auditor of state to correct 
such error, or is the payment of the application final? 

"In other words if a district, because of an error in es'ima•ing receipts 
and expenditures for a given period, received $100.00 more than sufficient to 
make up the actual deficiL for a year, is it the duty of the auditor of state to 
recover that amount from the district either by withholding it from the next 
amount of state aid paid, or by making drnft on the district when the error 
is discovered'( Or, if a dist.-ict fails to receive, because of an error in appli­
cation, an amount necessary to mah.e up the deficiency amounting to SlOO.Oi.J, 
is it the duty of the auditor of state to pay this arlditional amount when the 
error i~ discovered?" 

To comply with the above pro\'Jsion of s~ction 75H6, G. C., the hoard of educa­
tion of a school district, for the purpose of securing state airl, mu~ file a nvorn state­
ment of facts with the county ouditOI before rhc fin;t day of .Jan:~ary of the current 
school ye: r. At the time of filing such Rtatcment, it is impossible for said board to 
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determine "'hat it<> exact deficit will be at the end of the school yem. Errors in e<;ti­
mating receipts and expenditures for the balance of the school year are liable to be 
made, and thiQ gives rise to your question. 

If, as the result of such an error, a school district receives an amount more than 
s11fficient to make up its actual deficit for the school year, I am of the opinion that it 
is the duty of the state auditor, upon discovering the error, to correct the same by 
drawing on the treasmer of such school dist1ict for the extra amount. If there is 
not a sufficient amount of money in the treasury of such school district to the credit 
of the tuition fund to honor said draft, the state auditor should withhold said amount 
from the next allowance made to such district on its application for state aid. On 
the other hand, if the district, bec2use of suc·h an error, fails to receive an amount 
necessary to make up its deficit, the st<~te auditor, upon discovering such error, should 
pay to the treasurer of such srhool district nn amount sufficient to make up such 
deficit., provided the appropciation for state aid hPs not been exhauste<l.. 

237. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Gencr.Ii. 

BOARD OF EDUCATION-PROPORTIONS FOR LEVY AS REQUIRED BY 
SECTION 7595, G. C., NOT FOLLOWED-NEVERTHELESS DISTRICT 
MAY RECEIVE STATE AID IF OTHER REQUIREMENTS PER­
FORMED. 

If the board of education of a school district, in its annual budget, fails to observe the 
appropriations req1tired by section 7595, G. C., as amended in 104 0. L., 165, to wit: 
three-fourths tuition fund and one-fourth for aU other purposes, but in making the levy 
of the amount allowed by the county budget commissioners said proportions are observed, 
said district is not prevented from receiving state aid on account of the negligence of the 
said board of education, provided said district has complied with all the other requirements 
of the statutes governing slate aid to weak school districts. 

CoLu~mus, Omo, April 14, 1915. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Srn:-I have your letter of March 19, 1915, in which you enclose a copy 

of your letter to Ron. A. V. Donahey, auditor of state, under date of December 21, 1914. 
The question raised "by you and upon which you request my opinion, may be 

stated as follows: 

"If, in the preparation of its annual budget the board of education of 
a school district in estimating 'the amount to be raised, for eauh and every 
purpose allowed by la-w, for which it is desi1ed to raise money for the incoming 
year,' fails to obRerve the proportions required by section 75\l5, G. C., as 
amended in 104 0. L., 165, to wit: three-fourths for tuition fund and one­
fourth for all other purposes, but in maki11~ the levy for all school purposes of 
the amount allowed such district by the county budget commissioners, said 
porportions are obsei ved, is such district prevented from rer:eiving btatc aiel 
by the ~tbove provision of section 7.595, G. C., es amended, provided said 
district has complied with all the other Iequirements of the stat.utes govern­
ing; state aid to weak school districts?" 
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Your question has been :1nswered in opinion Xo. 226 of thU; department, rendered 
to the bureau of inspection and supervision of public office&, under date of Apri!IO, 
1915, a copy of which is herewith enrlo~ed. 

238. 

Respectfully, 
EDwARD C. Tnt=-:En, 

Allonuy r:enrrnl. 

DISAPPROVAL OF CERTAIN LEASES EXECUTED BY SUPERIN­
TENDENT OF PUBLIC WORKS, AKRON, THORXPORT AND DAYTON, 
OHIO. 

Leases executed between the superintendent of public works and John J. Brady, Tlnrvey 
Walker and the Dnyton Pure Milk & Buller Compnny, as submitted for approml, are 
irregular. 

CoLu~mus, Omo, April 14, 191!l. 

TloN . .JonN I. MILLER, Superintendent of Public ll'orks, r7olumlw.~. 0/.io. 

DEAH Rm.-I acknowledge the receipt of your commun;eation of April 2, 19\!i, 
t.m.nsrnittin!!: to me for my consideration the following leasrs, to wit: 

John .J. Brady, Akron, Ohio _________________________________ _ 
Harvey Walker, Thornport, Ohio •. __________________________ _ 
The Dayton Pure .:\Iilk & Butter Co . ________________________ _ 

Valurtion. 
~1,000 00 

2.50 00 
3,666 66 

In connection with the lease to .John J. Brady, permit me to rail your attention 
to my eommunication to you under date of February 8, HU5, suggesting the necessity 
of recit~g in a lease of this character that the land sought to be leased is not under an 
existing lease and is not now in possession of any person or perS'ons or corporation 
having a building or buildings or other valuable structures thereon. The lease to 
Mr. Brady does not contain t~ recital of such facts. 

I note that a plat is attached to the original and duplicate copies of the lease to 
Harvey Walker, and that no reference to this pla.t is made in the body of the lease, 
the appropriate reference to the plat being s•riken out of the body of the lease. J 
suggest that the appropriate reference to the ~ttached plat be inserted in the body 
of the lease and that a copy of the plat be attached to the triplicate copy thereof. I 
also note that the signature of the lessee is artaehed by the signature of only one 
witness instead of two, nnd therefore suggest that ;he signature of a second witness 
to the signature of :\Ir. Walker be attached to the lease. 

In reference to the lease to the Dayton Pure :\Iilk & Butter Company, it does 
not appear from nn exmp.ination of the lease whether the lessee is a corporation or 
whether it is a p:trtnership operatin~?; under a fictitious name. I learn by an investiga­
tion of the records in the office of the se<"retary of stnte that the Dayton Pure :\1ilk & 
Butter Co. is a domestic corporation. I therefore suggest that there be inserted in 
the first clause of the lease following the name of the lessee, a reeital to the effect that 
said lessee is a corporation duly organized and existing under the laws of the state of 
Ohio. The lessee being l1 corpomtion, it follows tlwt proper evidence that the directors 
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of the corporation authorized the making of the lease should ~lso be required by you. 
The directors of the corporation, if they have not already done so, should adopt a 
resolution authorizing the making of the lease by the corporation and instructing 
the president and secretary thereof to execute the some on behalf of the company. 
Triplicate copies of this resolution, properly certified, should be furnished, and one 
copy attached to each copy of the lease. 

The signature to this lease on the part of the lessee is as follows: 

"The Dayton Pure Milk & Butter Co. 
By Harry Burkhart, Pres. 

L. J. Burkhardt, Secy." 

but the seal of the company is not attached. While it has been held in Ohio that it 
is not necessary for a corporation to use its seal in the execution of instruments of this 
character, yet inasm.wh n.s it is necessary to return this lease fot the correction above 
suggested, I suggest the vdvisn.bility of having the officers of the corporation attarh 
ohe corporate seal, if the company has a seal. 

For the reasons above stated, I am returning the three lel).Pes above referred to 
without my approval. 

239. 

Respect£ ully, 
EDWARD c. TURNER, 

Attorney General. 

PROPER FORM FOR BOND RESOLUTION UNDER SECTION 1223, G. C. 

Proper form for bond resolution, under section 1223, G. C., prescribed. 

CoLUMBUs, Omo, April 13, 1915. 

HoN. FRANKLIN J. STALTER, Prosecuting .4ttorney, Upper Sandusky, Ohio. 
DEAR Sm:-I have your communication of March 1\1, 1915, enclosing a proposed 

form of bond resolution under section 1223 of the General Code of Ohio, and also your 
communication of March 31st, regarding the same, and note that you desire my opinion 
as to the regularity of the resolution submitted. 

The resolution submitted by you is of considerable length and I deem it unneces­
sary to set forth the same in this opinion. 

The resolution is irregular in that it omits certain preliminary recitals which 
should be included. I refer to the recitals of the fact of an application by the county 
commissioners to the state highway commissioner for state aid in the improvement of 
an inter-county highway, the approval of said application by the state highway com­
missioner, the making of a map and plans, specifications and estimates for said pro­
posed improvement by the state highway commissioner, a,nd the transmissioq of such 
plans, specifications and estimates to the county commissioners. There are also cer­
tain other minor irregularities, and the section of the resolution in question whiqh re­
lates to tax levies is somewhat longer and more involved than necessary. It might be 
that the omission of the preliminary recitals referred to by me would not be fatal, but 
it would certainly be the pare of wisdom to include them. 

For your guidance in framing a resolution in accordance with the above sugges­
tions, I am herewith submitting a form of resolution proper in this case. In the prepa­
ration of this form I assume that the facts recited in the resolution submitted by you 
are correct. 
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The form which I suggest is as follows: 

RESOL"GTIOX. 

Whereas, The commissioners of \Yyandot county, Ohio, on the ______ day 
of_ ___________________ , 19 ___ , in accordance with section 1185 of the 
General Code of Ohio, duly made application to the state highway commis­
sioner of the state of Ohio, for !:'tate aid in the imp10vement of section Xo. 3 
of Upper Sandusky-Findlay inter-county highway Xo. 222, to wit: 

Beginning at the south end of section Xo. 2 of the Upper Sandusky­
Findlay road, inter-county highway Xo. 222, thence in a south-easterly di­
rection along the route of saia inter-county highway Xo. 222, to the northwest 
corporation line of the village of Upper Sandusky, a distance of 20,600 lineal 
feet or 3.90 miles, being the Crane and Salem townships in said county. 
________ lineal feet of said improvement lying in said Crane township and 
________ lineal feet of said improvement lying in said Salem township, and 

Whereas, The state highway commis~ioner, in accordance with section~ 
1190 and 1191 of the General Code of Ohio, has duly approved said applica­
tion and has caused a map of said highway, and plans and specifications foz 
said improvement, a;,.j an estimate of the co~t and expense thereof to be pre­
pared and has transmitted a certified copy of such plans, specifications and 
estimates, together with his certificate of approval thereof, to the county 
commissioners of Wyandot county, Ohio, and 

Whereas, The county commissioners of Wyandot county, on the ____ day 
of_ ___________________ , 19. __ , in accordance with section 11!14 of the 
General Code of Ohio, by a majority vote, duly adopted a resolution that said 
highway above described be constructed under the provisions of sections 1178 
to 1231-4, inclusive, of the General Code of Ohio, and transmitted a certified 
copy of said resolution to the state highway commissioner, and 

Whereas, The total estimated cost and expense of improving such high­
way according to said plans and specifications is thirty-six thousand, five 
hundred dollars (836,500.00) of which total estimated cost and expense one­
half thereof, or eighteen thousand, two hundred and fifty dollars (518,250.00) 
is to be paid by s~1id Wyandot county, said Cmne and Salem townships, and 
the owners of the propmiy abutting on the said improvement, and 

Whereas, In accordance with the provisions of sedion 1208 of the General 
Code of Ohio, LWenty-five per cent. of the total estimated cost and expense 
of improving such highway according to s:ud plans and specifications is appor-
tioned to and iH to be paid by said Wyandot "county, ____________ per cent. 
of said cost is apportioned to and is to be paid by the whole of said Crane 
township, ____________ per cent. of s~tid cost is apportioned to and is to be 
paid by the whole of said f·hdem township, ____________ per cent. of said cost 
is apportioned to and is to be paid by the owners of the property in said Crane 
township abutting on said improvement according to the benefits accruing 
to said owners of the lands so located, and _____ . ______ per cent. of said 
co;;t is appmiioned to and is to be paid by the owners of the property in said 
Salem township abuttin~~; on said improvement according to the benefits ac­
cruing to the said owners of the lands so located; and 

447 

Whereas, The amount of bonds herein proposed to be issued, added to 
the total amount of bonds heretofore issued by said county under the a.u­
thority of scetion 1223 of the (;encml Code of Ohio, does not exceed in the 
aggregate one per ecnt. of the Utx duplieate of Haid county, and 

Jl'hams, Xo part of said highway sought to be improved is situated 
within the limits of any municipality; /l.'ow 'J'hmfore; 
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Be It Resolved: By the board of county commissioners of Wyandot 
county, Ohio, that in the judgment of said board of county commissioners it 
is now necessary, in anticipation of the collection of taxes and assessments, 
to issue and sell the bonds of said county in the aggregate sum of eighteen 
thousand, two hundred and fifty dollars (818,250.00) to provide a fund for 
the payment of that part of the cost and expense of improving said highway 
above described according to the terms of said resolution of said county com­
missioners above referred to, to be paid by Wyandot county, Crane and Salem 
townships, and the owners of the land assessed for S!Joid improvement; 

Be It Further Resolved: That the bonds of said county be issued in said 
aggregate sum of eighteen thousand, two hundred and fifty dollars 
($18,250.00) for the purposes aforesaid, under and by virtue of the authority 
of section 1223 of the General Code of Ohio; each of said bonds to be in the 
denomination of $ ____________________ , and numbered consecutively from 
one to ________________ , dated ____________________ and payable as fol-
lows, to wit: 

Numbers ______________ -- ___ - -- --
Numbers _______________________ _ 

etc. 

Said bonds shall state on theirface the p~rrposeforwhichthey are issued and 
that they are issued in pursuance of this resolution and under and by virtue 
of section 1223 of the General Code of Ohio, and said bonds shall bear interest 
at the rate of------------ per cent. per annum, payable semi-annually on 
________________________ and ________________________ of each year, the 

interest on said bonds to be evidenced by coupons attached thereto, authen­
ticated by the signature of the county auditor, or he may have his signature 
printed or lithographed thereon. Both principal and interest shall be pay­
able at the office of the county treasurer of Wyandot county, Ohio. Said 
bonds shall be prepared, issued and delivered under the direction of the county 
commissioners and county auditor, and shall be signed by the county com­
missioners and attested by the signatu're and official seal of the county au­
ditor. Said bonds shall be first offered to the industrial commission of Ohio 
at par and accrued interest, and if said industrial commission of Ohio refuses 
to take all or any part of said bonds, such bonds so refused shall be adver­
tised for public sale orwe each week for four consecutive weeks in the Daily 
Chief and Union-Republican, two newspapers published and having a general 
circubtion within said county of Wyandot. Said bonds shall be sold to the 
highest bidder in the manner provided by law, but not for less than par and 
accrued interest, and the proceeds of the sale thereof sha.ll be deposited in the 
county treasury and usecl exclusively for the payment of the cost and expense 
of the construction and improvement of said inter-county highway aforesaid. 

Be It Further Resolved: That for the purpose of paying the interest 
upon ancl retiring at maturity the bonds herein authorized '1;o be issued, and 
to create and maintain a sinking fund for that purpose, ther-e shall be and is 
hereby levied, in addition to all other levies authorized by la.w for county and 
township purposes, respectively, subject, however, to the maximum limita­
tion upon the total aggregate amount of all levies now in force, the following 
annual taxes, to wit: 

Upon all the taxable property within the county of \Vyandot, an annua.l 
tax sufficient to yield the county's propmiion of the amount required to pay 
the interest coupons on said bonds when due and to retire said bonds at ma­
turity. 

Upon all the taxable property within the township of Crane, an annuo.l 
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tax sufficient to yield said township's proportion of the amount required to 
pay the interest coupons on said bonds when due, and to retire said bonds at 
maturity. 

Upon all the taxable property within the township of Salem, an annual 
tax sufficient to yield said township's proportion of the amount ;equired to 
yield said township's propottion of the amount required to pay the interest 
coupons on said bonds when due, and to retire said bonds at maturity. 

The township trustees of said Crane and Salem townships are hereby 
ordered to apportion the amount of th"e cost and expense of said improvement 
to be paid by the owners of the abutting property, making said apportionment 
according to the benefits accruing to the said owners of the land so located 
and to certify said assessments to the county auditor of Wyandot county, 
who is hereby directed to place said assessments upon the tax duplicate to 
be collected in the same manner as other taxes are collected and in such pay­
ments as may be approved by the county auditor of Wyandot county. 

The taxes hereby levied shall be andareherebyordered to be certified, levied, 
and extended upon the tax duplicate of Wyandot county and collected by the 
same officers, in the same manner and at the same time that the taxes for 
general purposes in each of said years are certified, extended and collected, 
and all funds derived from said taxes and from the assessments to be made 
by the township trustees of Crane and Salem townships, as hereinbefore 
provided, shall be placed in a separate and distinct fund, which, together with 
all interest collected on the same, shall be irrevocably pledged to the prompt 
payment of the interest and principal of the said bonds when and as the same 
falls due, and the said board of county commissioners of Wyandot county, 
Ohio, hereby orders and directs that all other and further action be taken 
that may now or hereafter be required in providing the funds to pay the in­
terest on and to retire s:Jid bonds at maturity. 

449 

You will note that the above form follows closely the one suggested by you, the 
principal changes being in the addition of a number of preliminary recitals and in the 
section relating to tax levies. I would not want to be taken as holding that the reso­
lution submitted by you would be invalid, and therefore exptessly state that in this 
opinion I am 'not passing upon the validity of said resolution. I am merely suggesting 
that the resolution omits some recitals that might be regarded by the courts as juris­
dictional, and am submitting a form of resolution containing these recitals in proper 
form. 

In calculating the division between the townships of the fifteen per cent. of the 
total estimated cost and expense of the improvement apportioned to the whole of the 
two townships and the division between the townships of the ten per cent. of said cost 
apportioned to the owners of abutting property, the division is to be ma.de according 
to the number of lineal feet of the improvement lying in each township, this being 
provided in section 1208, G. C. Not having the necessary information on which to 
base this calculatioq, I am unable to make the same. 

I trust the ab.ove will be a complete answer to your inquiry. 

15-A. G. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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240. 

STATE REGISTRAR OF VITAL STATISTICS-::\IAY NOT PREPARE TRANS­
CRIPT OF BIRTHS AXD DEATHS FOR FEDERAL GOVERNJVIENT. 

The registrar of vital statistics rnay not lawfully act as the agent of the United States 
census bureau in procuring transcripts of births and deaths for said bureau as provided 
in section 231, General Code. 

CoLmmus, Omo, April 14, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your letter of April 3d, requesting my opinion 

as follows: · 

"We find upon investigation in the bureau of vital statistics that the 
practice of the former registrar of vital statistics has been to furnish United 
States census bureau transcripts of deaths and births, and has received fees 
for doing so from the United States census bureau; that said registrar, after 
paying from said fees collected for labor performed in compiling said statistics, 
has retained the balance of said fees so collected by him. · 

"We are unable to ascertain by what authority of law said registrar 
would be entitled to retain any fees coming into his hands while in his official 
capacity, he, as registrar, being on a salary basis. 

"We are submitting this question to you for the purpose of obtaining an 
opinion by which the present registrar of vital statistics may be guided, and 
an early opinion from you will be appreciated." 

The question ip.vites consideration of the following provisiOns of the statutes 
relative to the department of vital statistics in the office of the secretary of state: 

"Section 231. The state registrar shall furnish any applicant there­
for a certified copy of the record of a birth or death registered under pro­
visions of this chapter relating to vital statistics, for which he shall receive a fee 
of fifty cents, from the applicant. * * * For a search of the files and 
records when no certified copy is made, the state registrar shall receive a fee of 
fifty cents from the applicant for each hour or fractional hour of tip:~e of 
search: Provided, that the United States census bureau rnay obtain without 
cost to the state, transcripts of births and deaths without payment of the fees herein 
prescribed. • 

"Section 232. The state registrar shall keep a correct account of fees by 
him received under these provisions, and pay the same to the state treasurer on 
or before the fifteenth day of each month: * * *" 

I take it that the fees of which you speak in your letter were agreed upon by the 
United States census bureau and the registrar, and that in compiling the statistics 
required by the federal department the registrar was acting as its agent, so that in 
this capacity· he was receiving compensation from the· federal government. It is 
apparent, therefore, that the fees so received are not "the fees herein prescribed" 
within the meaning of section 231, General Code, nor are they "fees by him received 
under these provisions" within the meaning of section 232, General Code. 

The clear intention of section 231, General Code, is to enable the census bureau 
to employ some one to obtain for it the tr!\nscripts of births and deaths desired by it 
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without the payment of fees. The bureau has actually employed the registrar him­
self, and the question is a.s to whether or not the registrar may lawfully accept ~uch 
an employment. 

I find no reason for holding that the employment by the federal goyernment is 
incompatible with the position of registrar of vital statistics. Because the registrar is 
a.s you point out, compensated for his service to the state by his annual salary, he is 
not thereby precluded from pursuing any gainful occupation which will not interfere 
in any way "ith the discharge of his duties as registrar. The census bureau and the 
state can have no contractual relation with respect to the obtaining of the transcripts 
of births and deaths of which section 231 speaks by the express terms of that section 
itself, for the state is to suffer no cost and is to reap no benefits from the obtaining of 
such transcripts. Therefore, that species of incompatibility which arises when the 
incumbent of one office or employment is required to or may deal with the incumbent 
of another office or employment in an adversary capacity or relation does not exist in 
this case. 

The question which is raised in my mind exists by reason of the language "without 
cost to the state" as used in section 231. The primary intention of the general assembly 
in using this language is clear. The idea undoubtedly was to guard against the use of 
the state's agencies in preparing the transcripts in question. The state could only 
incur costs in connection with such a service in two ways: 

(1) By consuming blank forms and other supplies used up in the preparation of 
such transcripts; and 

(2) By consuming the time of the state's employes. 
Manifestly the first item of cost is inconsequential and could not have been the chief 
object of the legislature. Therefore, I think it is clear that the legislature intended 
that the time of the state's employes should not be taken up with the preparation of 
transcripts for the use of the census bureau, but that the bureau, as already observed, 
should employ its own agents for that purpose. 

In contemplation of law at least the registrar of vital statistics is precluded from 
entering into such a contract with the federal government because he is an employe 
of the state, and in rendering services to the federal government in the preparation of 
transcripts for the use of the census bureau he is subjecting the state to the very kind 
of "cost" which is prohibited by section 231, General Code. 

Your question, however, suggests that in point of fact the registrar may not have 
devoted any of his personal time to the work of preparing transcripts at all, but may 
have employed a clerk on his private account to do the work for him. If this be the 
case, it is, in my opinion, immaterial on the principle that what one may not do directly 
he is not permitted to do indirectly; so that there is no more authority for the state 
r~gistrnr to receive compensation from the federal government for doing the work 
referred to ~nd paying a clerk part of such compensation to do the work for him than 
there is for the doing of the work by the registrar himself. 

I therefore conclude that though the positions are not in a sense incompatible, 
yet the state registrar of vital statistics may not lawfully enter into a contract with 
the federal government for furnishing transcripts of births and deaths for the use of 
the census bureau. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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241. 

. . 
HOUSE BILL No. 549-EFFECT ON SMITH ONE PER CE~T. LAW. 

Effect of the levy prescribed by House Bill No. 549 upon the limitations of the so-called 
Smith one per cent. law. 

CoLUMBus, Omo, April 14, 1915. 

RoN. EDWARD BoHM, Secretary Committee on State and Economic Betterment, House of 
Representati~·es, Columbus, Ohio. 
DEAR Sm:-I hasten to comply with your request of even date herewith for an 

opinion as to the effect of the levy prescribed by House Bill No. 549 upon the limita­
tions of the so-called Smith one per cent. law 

You also refer me to House Bill No. 567, but as to this bill, which rela.tes to the 
purchasing and holding of forestry lanHs by a municipality, I do not find that there 
is any question under the Smith one per cent. law whatsoever. 

Returning to House Bill No. 549, I note the following provisions thereof: 

"Section 7622-7. The board of education of any school district may 
levy annually upon the taxable property of such school district or such city 
within the limitations of sections 5649-2 and 5649-3 of the General Code, but in 
addition to all other taxes allowed by law, not to exceed two-tenths of a mill 
for a social center fund to be used for social and recreational purposes." 

Answering your specific question beg to advise that the levy therein provided for 
is to be made within the limitations of section 5649-2 of the General Code, and by reason 
of this fact is subject to what is known as the ten mill limitation of the Smith law and 
also to the fifteen mill limitation of the Smith law, for any levy which is subject to the 
ten mill limitation is likewise subject to the fifteen mill limitation. 

The effect of the provision that the levy shall be "in addition to all other taxes 
allowed by law" is to take the particular levy out of the five mill limitation which is 
prescribed by section 5649 .. 3a. Perhaps I may best illustrate the effect of this pro­
vision by saying that it makes the levy like the state levy for common school and uni­
versity purposes, except that the latter cannot be reduced by the budget commission, 
while the proposed levy may be reduced by the budget commission in case such reduc­
tion is necessary to enforce the ten mill or fifteen mill limitation. 

I wish it to be distinctly understood that I do not in any way pass upon the policy 
of the bill nor that of the specific provision thereof under consideration. I may be 
permitted, however, to point out that the reference.to "se!'tion 5649-3" of the General 
Code in line 51 of the bill is an error, because that section of the original Smith law 
was repealed by the Kilpatrick law and is no longer in force. 

I question also whether the words "or such city" in line 50 are proper. I do not 
believe that authority can be given to a board of education to levy taxes upon the 
duplicate of the city as such. The taxing district under theit control is the school 

. district and not the city. 
Respect! ully, 

EDWARD G. TURNER, 
Attorney General. 
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242. 

CLERK OF CO:\DION PLEAS COlJRT-HOUSE BILL No. 527 EXTENDING 
TERM FROM TWO TO FOUR YEARS, CONSTITUTIONAL. 

The term of t~e clerk of the court of common pleas may be in even number of years 
not exceeding four, and the legislature may extend such term provided the extended term 
expires at the time when the term would otherwise have expired had no extension been made. 

CoLUli!Dus, Omo, April 14, 1915. 

HoN. ADAM OBERLIN, Member House of Representatives, Columbus, Ohio. 
DEAR Sm:-As requested by you, I have examined House Bill No. 527, amending 

section 2867 of the General Code so as to provide that the term of the clerk of the court 
of common pleas shall be four years instead of two years. You invite my particular 
attention to section 2 of the bill, which extends the terms of the clerks elected on Novem­
ber 3, 1914, from the time when they would otherwise expire to the first Monday in 
August, 1919. The effect of this section is to make these terms four years instead 
of two. 

Without in any way passing upon the policy of this measure, I beg to advise that, 
in my opinion, it conflicts with no constitutional provision. 

It was held in the recent case of State ex rei Young v. Cox, 90 0. S. 219, decided 
May 26, 1914, that the provisions of article XVII, sections 1 and 2 of the constitution 
control, to the exclusion of those of article IV, section 16, which originally fixed the 
term of office of the clerk of courts at three years, so that now the term of the clerk 
may be such even number of years, not exceeding four years, as may be prescribed by 
law, this being the provision of article XVII, section 2. 

243. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 

SPENCERVILLE AR:VIORY-CONSTRUCTIO~ CONTRACT AND CON­
TRACTOR'S BOND APPROVED. 

The construction contract and contractor's bond for the construction of the Spen~er­
ville Armory are drawn in compliance with the provisions of the General Code. 

CoLmiB"C"S, Omo, April 15, 19 15. 

CoL. BYRON L. BARGAR, Secretary of Ohio State Armory Board, Columb-us, Ohio. 
DEAR Sni:-I am in receipt of your letter of April 13, 1915, which is as follows: 

"In compliance with your instructions of the 12th inst., I herewith have 
the honor to transmit triplicate copies of the tentative construction contract 
and contractor's bond for erection of the Spencerville Armory." 

I have carefully examined the copies of the tentative construction contract and 
the contractor's bond referred to in your letter, and I am of the opinion that they are 
drawn in compliance with the provisions of the General Code relative to the making 
of contracts by your board. 
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I am herewith returning you the several copies of the contract and bond with my 
approval. 

244. 

Respect£ ully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-WITHOUT AUTHORITY NOW TO 
MAKE CONTRACTS FOR CONSTRUCTION OF INTER-COUNTY HIGH­
WAYS IN EXCESS OF AMOUNT APPROPRIATED IN HOUSE BILL 
No. 314-DISTINCTION OF APPROPRIATION BILLS UNDER WHICH 
RULINGS OF THIS DEPARTMENT WERE MADE. 

The state highway commissioner has not at the present time any authority to enter into 
contracts or incur contingent liabilities for the construction of inter-county highways in 
excess of the amount appropriated for that purpose in the current appropriation measure, 
house bill No. 314. 

CoLmiBus, Omo, April 15, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-1 have your communication of April 6, 1915, which reads as follows: 

"Yout interpretation and opinion is respectfully asked in resection 6859-2 
and section 1222 of the General Code. 

"After the collection of the taxes and the settlement by the respective 
counties with the state auditor, in compliance with the law governing the same, 
that officer certifies to this department a lump sum, three-fourths of the three­
tenths Inill levy, which he terms 'The state road building funds,' where­
upon we divide this gross sum by eighty-eight, the number of counties in the 
state, and regard such amount as set aside for use in each county. Some of 
the counties which are at times delinquent do not make use of this particular 
allotment during the year in which it is appropriated, while other counties 
wish to anticipate the collection of the June taxes and enter into contracts fm 
road improvement. 

"Would it be proper for this department to contract for the aggregate 
amount of money that has been levied for the entire calendar year to 
construct roads while the last half of such levy is in the process of collec­
tion, taking into account the fact that such amount has been levied and placed 
on the tax list and is due the state from the respective counties? 

"In other words, this department desires to enter into contracts at pres­
ent, the money to pay same being due the state, and which will be paid into 
the state treasury immediately following the August settlement." 

The levy of three-tenths of a mill referred to by you is authorized by section 6859-1, 
G. C., the levy being made on all the taxable property within the state for the purpose 
of creating t.he state highway improvement fund. 

Section 6859-2, G. C., provides that seventy-five per cent. of all money paid into 
the treasury of the state by reason of said levy, shall be applied to the maintenance of 
he state highway department and for the -construction, improvement, maintenance 

t 
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and repair of inter-county highways, in the manner designated in the chapter of the 
General Code relating to the state highway commissioner, being sections 1178 to 1231-4, 
inclusive. 

Section 1222 of the General Code, referred to by you, reads as follows: 

";\>loneys appropriated by the state for the purpose of carrying out the 
provisions of this chapter, shall not be used in any manner or for any purpose 
except as provided herein. Moneys so appropriated shall be equally divided 
among the counties of the state, except such moneys as are appropriated for 
the use of the department and for surveys, plans and estimates, and the 
maintenance and repair of state highways." 

The question propounded by you was passed upon by my predecessor, Ron. Tim­
othy S. Hogan, in an opinion rendered to Ron. James R. Marker, state highway com­
missioner, on :May 23, 1914. In that opinion it was held that it would be both proper 
and legal for the state highway department to contract for the aggregate amount of 
money that had been levied for the entire tax year, less the expense of said department 
even though the second installment of the tax was not in the state treasury and would 
not come into the treasury until August. This holding was based on the reason that 
such second installment of tax was in process of collection, and would be in the state 
treasury before it was actually needed and before the fund arising from the first in­
stallment of the tax would have been exhausted in making payments to contractors 
on estimates. 

The opinion above referred to is of little' value in reaching a conclusion as to the 
present rights of the state highway department, for the reason that at that time the 
state highway department was operating under one appropriation bill, while at the 
present time the department is operating under another and radically different appro­
priation bill. The appropriation bill under which the department was operating at 
the time the opinion of my predecessor was rendered, appropriating for the state high­
way department generally, a,nd without stipulating the amount of the appropriation 
all the proceeds of the tax authori1.ed by section 6R.'i9-1, G. C., anrl n.lso t.he revenue 
paid into the state treasury for the repair, maintenance, protection, policing or patrol­
ing of the public roads or highways of the state under the law, providing for registration, 
identification and regulation of motor vehicles. 

Permit me to direct your attention to house bill 314, passed by the legislature 
now in session, be"ing an act to make appropriations for the current expenses of the 
state government and state institutions, for the period beginning February 16, 1915, 
and ending June 30, 1915. Section 1 of this act provides that no moneys shall be 
taken from the general revenue fund to s11pport the state highway department. In 
the part of this act relati,ng especially to the highway department, instead of appro­
priating generally the proceeds of the tax authorized by sertion 6859-1, G. C., the 
legislature appropriated for the construction, improvement, maintenance and repair 
of inter-county highways the specific sum of 8780,976.50. :Xo appropriation bill has 
yet been passed covering the period following June 30, 1915. It is therefore manifestly 
beyond the power of the state highway commissioner to create any contingent liabil­
ities against the money that will come into the treasury for the construction, improve­
ment, maintenance and repair of inter-county highways under sections 6859-1 and 
6859-2, G. C., at the next semi-annual settlement, for the reason that such funds have 
not yet been appropriated for the use of the state highway department. Your au­
thority in making contracts and creating contingent liabilities is, at the present time, 
limited by the current appropriation measure now in force, being house bill 314 re­
ferred to above, and when you have exhausted the 8780,976.50 appropriated in said 
act, for the construction, improvement, maintenance and repair of inter-county high-
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ways, you will have no further authority to enter into any contracts involving the 
expenditure of money upon the inter-county highways of the state, until the legislature 
by appropriate action has appropriated and placed at your disposal further funds for 
this purpose. 

I deem it proper in this connection to call your attentien to the further fact that 
under the current appropriation measure, house bill 314 referred to above, the moneys 
therein approp1iated cannot be in any way expended to pay liabilities or deficiencies 
existing prior to February 16, 1915, or incurred subsequent to June 30, 1915. See 
section 2 of said act. 

The legislature not yet having passed an appropriation measure governing the 
period following June 30, 1915, it is impossible at the present time to render any opinion 
as to what your rights in this matter will be after such appropriation measure shall 
have been passed and shall have gone into effect. 

245. 

Respectfully, 
-EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDUCATION-EXPENSES OF REPRESENTATIVES WHO 
VISIT OTHER SCHOOL BUILDINGS FOR IDEAS CANNOT BE PAID 
FROM SCHOOL FUND-COUNTY BOARD OF EDUCATION MUST 
AUTHORIZE INSTITUTE BEFORE TEACHERS ATTENDING SAl\<rE 
CAN BE PAID SUBSEQUENT TO MAY. 20, 1914-MEMBER OF GEN­
ERAL ASSEMBLY AND TEACHER IN SCHOOLS, COMPATIBLE. 

Rural or village boards of education are unauthorized to pay from school funds the 
expenses of "representatives" whom the boards designate and send to inspect schools or 
school buildings. 

Superintendents and teachers may not be paid for attending a teachers' institute held 
subsequent to May 20, 1914, unless such institute was duly authorized to be held by the 
county board of education. 

Members of the general assembly may be employed as teachers in the public schools 
during the time the legislature is not in session . 

. CoLUMBus, OHio, April 15, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge the receipt of your request for opinion as follows: 

"1. May rural or village boards of education pay from school funds 
the expenses of representatives whom they send to inspect schools, or school 
buildings, to the end that a report of conditions may be given said board so 
that the members may act with more definite and intelligent knowledge in plan­
ning for the betterment of schools of the district over which they have jurisdic­
tion? 

Section 7620, General Code, reads as follows: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary schoolhouses, purchase or lease sites therefor, or rights 
of way thereto, or purchase or lease real estate to be used as playgrounds 
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for children, or rent suitable schoolrooms, provide the necessary apparatus and 
make all other necessary provisions for the schools under its control. It also 
shall provide fuel for schools, build and keep in good repair fences inclosing 
such school houses, when deemed desirable plant shade and ornamental trees 
on the school grounds and make all other provisions necessary for the conven­
ience and prosperity of the schools within the subdistricts. 

"Does the closing paragraph of section 7620 authorize the payment of 
expenses of the nature referred to above? 

"2. ::\Iay superintendents be allowed fees for attending an annual 
teachers' institute held after section 7870 became a law, before such institute 
has been authorized by the county board of education? 

"3. Can members of the state legislature legally be paid from school 
funds for services rendered by them as teachers during the time the legislature 
is not in session?" 
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In consideration of your first question, a careful examination of the statutes fails 
to disclose any authority for the payment of expenses of representatives of boards of 
education in making such inspections as are referred to by you, nor indeed for the 
appointment or designation of such representatives for making any such inspections, 
unless the same may be found within the terms of the statute above quoted. (Section 
7620, General Code.) 

It is a principle of law too familiar to require reference to authorities, that public 
officers may exercise only such authority as is specifically conferred by the statute, 
or is, of necessity, essential to a proper discharge of a duty so imposed or exercise of 
power so granted. 

It is also a well established rule of statutory construction to be uniformly observed, 
that "general words foHowing particular words must be confined to things of the same 
kind as those specified." State v. Johnson, 64 0. S., 270. 

While this rule is subject to that other familiar principle that where the reason 
altogether fails the rule does not apply, the facts must be sufficient to bring the case 
clearly within the latter that it may operate as an exception to the former. 

In the application of the foregoing principles to the provisions of section 7620, 
G. C., and more properly to the last sentence of the same, since it is not anticipated 
that it would be contended that the first sentence is at all applicable to the first case, 
it cannot be maintained, in my opinion, that the legislature in the requirement that 
the board of education should provide fuel, build fences, and when deemed desnable 
plant trees, had in contemplation the appointment of representatives of the board to 
make inspection of schools and school buildings beyond the territorial jurisdiction 
of the board at public expense for any purpose. 

My answer to your first question must, therefore, be in the negative. 
Section 7870, G. C., as amended in 104 0. L., 157, referred to in your second 

question, provides as follows: 

"When a teachers' institute has been authorized by the county board of 
education the boards of education of all school districts shall pay the teachers 
and superintendents of their respective districts their regular salary for the week 
they attend the institute upon the teachers or superintendents presenting 
certificates of full regular daily attendance, signed by the county superintendent. 
If the institute is held when the public schools are not in session, such teachers 
or superintendents shall be paid two dollars a day for actual daily attendance 
as certified by the county superintendent, for not more than five days of 
actual attendance, to be paid as an addition to the first month's salary after 
the institute, by the board of education by which such teacher or superintendent 
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is then employed. In case he or she is unemployed at the time of the imotitute, 
such salary shall be paid by the board next employing such teacher or superin­
tendent, if the term of employment begins within three months after the· 
institute closes." 

Section 7868, G. C., as amended in 104 0. L., 157, which is deemed pertinent 
to this question, is as follows: 

"The teachers' institutes of each county shall be under the supervision 
of the county boards of education. Such boards shall decide by formal 
resolution at any regular or special meeting held prior to February 1st of each 
year whether a county institute shall be held in the county during the current 
year." 

The provisions of the above section, it will be noted, were effective on or after 
May 20, 1914, the same having been filed by the governor in the office of the secretary 
of state on February 19, 1914. · 

The language of the statutes above set forth is clear and unequivocal insofar 
as pertinent to the matter under consideration, and it is the manifest policy of the law. 
that teachers' institutes shall be subject to the control and supervision of the county 
boards of education and that the same be conducted in accordance therewith is made 
a condition precedent to the payment of teachers and superintendents for their attend­
ance. In other words, it was clearly the purpose of the legislature that teachers and 
superintendents should receive pay for attending only such institutes as are held with­
in the provis~ons of section 7868, G. C., and by the county board of education formally 
authorized and approved. 

I am, therefore, of the opinion, in answer to your second inquiry, that superin­
tendents of schools may not be paid for attending a teachers' institute held subsequent 
to May 20, 1914, unless such institute was authorized to be held by the county board 
of education. 

In answer to your third question, your attention is called to an opinion of my 
predecessor, Hon. Timothy S. Hogan, under date of July 14, 1913, rendered to Hon. 
George S. Crawford, member of house of representatives, Grayville, Ohio, a copy of 
which is herewith enclosed, in which I concur. That opinion holds that "the position 
of teacher in public schools is not considered a public office, consequently there is no 
inhibition against a member of the general assembly being employed as a teacher in 
the public schools." 

This opinion was rendered, however, prior to the amendment of section 15, G. C.; 
by an act passed February 16, 1914, 104 0. L., 252, as follows: 

"Section 12. No member of either house of the general assembly except 
in compliance with the provisions of this act shall: 

"1. Be appointed as trustees or manager of a benevolent, educational, 
pen:J.l or reformatory institution of the state, supported in whole or in part by 
funds froru the state treasury; 

"2. Serve on any comn:Uttee or commission authorized or created by the 
general assembly, which proyides other compensation than actual and necess:\ry 
expenses; 

"3. Accept any appointment, employment or office from any committee 
or commission authorized or created by the general assembly or from any 
executive, or administrative branch or department of the state, which provides 
other compensation than actual and necessary expenses. 

"Any such appointee, officer or employee who accepts a certificate of 
election to either house shall forthwith resign as such appointee, officer or 
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employee, and in case he fails or refuses to do so his seat in the general assembly 
shall be deemed vacant. Any member of the general assembly who accepts 

· any such appointment, office or employment shall forthwith resign from the 
general assembly and in case he fails or refuses to do so his seat in the general 
assembly shall be deemed vacant. But the provisions of this section shall not 
apply to township officers, justices of the peace, notaries public or officers of the 
militia." 
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It may be first observed that it is not altogether clear that boards of education 
by whom teachers are employed constitute either an executive or administra!!y_e__, 
branch or department of the state. While the whole scheme of common school educa­
tion is controlled by state law, members of boards of education are neither state officers 
nor employes of the state. On the contrary they are the agencies of the local govern­
ment of a territorial subdivision of the state only. The establishment, alteration, 
maintenance and repair of township roads are subject to authority and operation 
of state law alone, yet it could hardly be maintained that a board of township trustees 
charged with the administration of a part or all the statutes of the state relative thereto, 
was a department of the state. 

Practically all government outside of municipalities is based solely, immediately 
and directly upon state law, yet much of the administration and execution of that law 
is entrusted by -the state to local governmental agencies which may not be said in any 
strict or true sense I o b'l branches or departments of the state government. For 
instance, relief for thf; poor is subject to state legislation, but that the administration 
thereof by the township trustees, the county commissioners and the superintendent 
of the infirmary in a given township is an administrative branch or department of the 
state is involved in much doubt. 

While the constitutionality of this statute may be seriously questioned, it is not 
deemed necessary to the present consideration that the same be here passed upon. 
If it be conceded that the provisions of this statute are valid and operative under the 
constitution, it will be observed that there is prescribed a definite and specific remedy 

. or penalty for its violation, and this is emphasized by change in this respect in such 
amendment making more clear the intent of the legislature that a violation of this 
statute should work a forfeiture of the seat in the general assembly. 

If we may then in the construction of this statute apply that familiar maxim of 
the law Expressio Unius est exclusio alterius, it results that it is inoperative insofar 
as it relates to the question now before us; that is, whether a member of the general 
assembly may be lawfully paid for services as teacher in the public schools of the state 
when the legislature is not in session. That is to say, the provisions of this statute 
have no application to the payment of persons for services rendered as teachers of public 
schools even though at the same time a member of the general assembly. 

Your third question is therefore answered in the affirmative. 
· Respectfully, 

EDWARD c. TURNER, 

Attorney General. 



460 ANNUAL REPORT 

246. 

WHAT CONSTITUTES "BUSINESS IN THIS STATE" AS USED IX SEC­
TION 5502, G. C., FOR PURPOSE OF DETERMINING THE TAX TO 
BE IMPOSED OX FOREIGN CORPORATIOXS FOR PRIVILEGE OF 
EXERCISING CORPORATE FRANCHISES IN OHIO. 

The word "business" as used in section 5502, G. C., is synonynwus with the same 
word as used in sections 5499 and 183, G. C. 

Sales of a foreign corporation to customers in Ohio solicited by traveling salesmen or 
by mail and necessitating the interstate transportation of the articles sold are not to be re­
garded as representing "business" of such a corporation in Ohio under section 5502, G. C., 
although the corporation also carries on other activities in Ohio which do constitute Ohio 
business. 

But if a stock of goods of foreign manufacture is maintained in Ohio and sales are 
made in this state }rom that stock, or are made wherever negotiated to an Ohio customer from 
such stock, the business is "Ohio business" within the meaning of said section. 

The operation of a factory in Ohio by a foreign corporation having its principal place 
of business in another state constitutes "doing business" in Ohio, regardless of wh~re the 
products of such factory are sold or transported; and it is reasonable and lawful under sec­
lion 5502 to measure the volume of such business by sales of manufactured articles, whether 
such sales otherwise represent interstate commerce or not. 

CoLmmus, Omo, April 15, 1915. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Your letter of February 2d, requests my opinion uponthe following 

facts: 

"Swift & Company is a corporation organized under the laws of the 
state of Illinois, with its principal place of business and actual business office 
in that state. The company hes various manufacturing plants located 
throughout the country. Two of these plants are in Qhlo; one of them, a 
packing house, at Cleveland, and the other a fertilizer works, at Parma. 

"In its report to the commission as a foreign corporation for the year 1914, 
the company reports as the amount of business transacted in Ohio the lollo"'ing 
items: 

" 'Sales from the Cl~veland packlng house to customers within the state 
of Ohio; 

" 'Sales from the Cleveland packing house to branch houses within the 
state of Ohio; 

" 'Sales from the Parma fertilizer works to eustomers "'ithin Ohio.' 
"The company fails to report the following business: 
" 'Sales from the Cleveland packing house to customers or branch houses 

located in states other than Ohio; 
" 'Sales from the Parma fertilizer works to customers or branch houses 

in states other than Ohio; 
" 'Sales from plants located outside of the state of Ohio to customers or 

branch houses in Ohio.' " 

You request my opinion as to whether any of the items which the company does 
not report may be legally taken into consid"eration by the tax commission in deter­
mining the proportion of the authorized capital stock of the corporation in question 
represented by property owned and business transacted in this state. 
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Tlu:s question invites consideration of section 5502, General Code. It is obvious 
on the face of thls statute that in order to determine the "proportion" of whlch it 
speaks "the property and business in this state" must be compared with the property 
and business of the company everywhere. The ultimate question then being as to 
what constitutes "business in this state" for the purposes of this statute it at once 
appears that thls term has no fixed and definite meaning of its own independent of 
the context in which it is found. That is to say, the words used do not have any such 
primary meaning as to make the statute plain on its face. That being the case a con­
sidt>ration of the object and intent of the whole body of the law applicable to the sub­
ject-matter is invoked. 

The section whlch is to be interpreted is a part of the law imposing an annual'tax 
upcn foreign corporations with respect to their privilege of exercising corporate fran­
chises in Ohio; and the section itself prescribes the rule of apportionment of the tax. 

The operative section, i. e., the provision imposing primary liability for the tax, 
is section 5499, General Code, which provides as follows: 

"Annually, during the month of July, each foreign corporation for profit, 
doing business in this state, and owning or using a part or all of its capital or 
plant in this state, and subject to compliance with all other provisions of law, and 
in addition to all other statements required by law, shall make a report in 
writing to the commission in such form as the commission may prescribe." 

I think that the phrase "doing business in this state, and owning or using a part 
or all of its capital or plant in thls state," as used in section 5499, General Code, must 
necessarily mean the same thing as the same phrase as it is found in the identical words 
in section 183, General Code. 

I call attention then to the fact that the phrase "business in thls state" is used 
three times in the body of the law applicable to foreign corporations, namely, once 
in section 183, which provides that "before doing business in thls state," foreign cor­
pomtions, organized for profit and owning or using a part or all of their capital or pla~ 
in thls state, shall do certain things; once in section 5499, General Code, providing 
that foreign corporaliuus "Joing business in this state" and owning or using a part or 
all of their capital or plant in this state, shall make certain reports and pay certain 
taxes; and once in the section immediately under consideration; that is in section 
5502, which. apportions the tax in part on the basis of "business in this state." I 
think it is apparent that the word "done" is to be understood in, or read into section 
5502, so that the complete phrase is "business (done) in this state." The identity of 
the three phrases becomes clcar~r on the making of this interpolation. 

I am of the opinion that the meaning of the phrase in question is the same in each 
of its uses, and that that is "business (done) in thls state," within the meaning of sec­
tion 5.302, General Code, which constitutes the "doing of business," withln the mean­
ing of sections 5499 and 183, General Code. 

Therefore, the question as to what constitutes "business in this state," under 
section 5502, may be answered by considering what would constitute "doing business" 
within the meaning of section 183, General Code. 

The application of such a test results in at least a partial elimination of the third 
class of sales, which the company concerning which you inquire has refused to report. 

If any of these sales are made upon solicitation in Ohio, of orders by mail, or 
through traveling salesmen or local agents, requiring deliveries to be made from the 
foreign factories to the customer and thus necessitating interstate transportation, such 
sales do not represent "business done in Ohio." 

Toledo Commercbl Co. v. Glen ::\Ifg. Co., 55 0. S., 217. 
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Robbins v. Shelby County Taxing District, 120 U. S., 489. 
Brennan v. Titusville, 153 U. S., 289. 

In this connection, see section 188, General Code, which provides that the com­
pliance section shall not apply inter alia "to foreign corporations entirely non-resident 
soliciting business or making sales in this state by correspondence or by traveling 
salesmen." 

But if any of the sales of this class, consisting of the products of factories located 
~other states, are made in Ohio from stocks of such products located in Ohio or 
,;~hether entirely negotiated in Ohio or not, involve merely a delivery from an Ohi~ 
warehouse or stock room to an Ohio customer, such Fales do represent ''business done 
in Ohio." 

The other two classes of sales may be considered together because they. present 
the same legal questions. I am of the opinion that the operation of factories in Ohio 
by a foreign corporation constitutes "doing business" in Ohio regardless of where the 
products of such factories are sold. 

Kidd v. Pearson, 128 U. S., 1. 
United States v. E. C. Knight Co., 156 U. S., 1. 
Diamond Glue Co. v. United States Glue Co., 187 U. S., 611. 
Baltic Mining Co. v. Massachusetts, 231 U.S., 6S. 
Treadway v. Reilly, 32 Neb., 495. 
Baltic Mjning Co. v. Massachusetts, 207 Mass., 387. 
S. S. White Dental Mfg. Co. v. Mass., 212 U. S., 35. 
Attorney General v. Electric Storage Battery Co., 188 Mass., 239. 

I am of the opinion that under the provisions of sec'bn 5502, General Code, it is 
the duty of the. commission to select some frctor cr criterion which wil} represent the 
volume of the business done in Ohio as compared "l'.ith the volume of the buRiness of 
the company as a whole; and that the business being manufacturing, and all manu­
facturing being for the purpose of sale, the sales of the products of the factories may 
be used as such a measure of the volume of the manufacturing business. When so 
used the sales do not represent commerce at all, but manufacture, and may just as 
appropriately be used for this purpose as any other criterion, such as the total value 
of the manufactured articles. 

I am therefore of the opinion that sales, being the apparent factor which has 
been chosen by the commission as a measure of the business of the company in Ohio 
and elsewhere, all the sales of the two factories in Ohio must be reported by the com­
pany in question as business done in Ohio. 

I think I should supplement the statement of my conclusions respecting your 
specific question by pointing out that though it may seem inconsistent to use sales as 
a measure of volume of manufacturing business in the first instance, and then to con­
sider some sales like those dealt with in answering your third question, as representing 
commerce instead of manufacturing, such inconsistency is rather apparent than real. 
When a manufacturing company sets up in another state a separate selling agency, 
maintaining a warehouse or a stock of goods from which s3les are made, it in effect 
embarks in a separate and distinct enterprise and the business in which it engages in 
such a guise is not that of lllanufacturing only. Under such circumstances, the cor­
poration must, so to speak, pay for the special privilege of conducting such a selling 
business in addition to paying for whatever privileges it may exercise in the state as a 
manufacturing company only. 

It must not be forgotten that in all excise and franehise taxation it is possible to 
use the same receipts, or S3les, or earnings, as the case may be, more than once in the 
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apportionment of the tax. This is not double taxation, because these factors are not 
themselves ~>ubjects of taxation, but are used merely for the purpose of apportioning a 
tax upon a privilege. 

:\Iy predecessor, Hon. Timothy S. Hogan, in an opinion addressed to the com­
mission, held on authority of Baltic :\lining Co. v. :\lassachusetts, supra, that any 
and all business which might be regarded as carried on in Ohio, whether interstate in 
character or not, should be reported as Ohio business under section 5502, General 
Code. It will be observed that my conclusion as to the interpretation of the statute 
does not agree with that of :\Ir. Hogan. Baltic :\lining Co. v. :\Iassachusetts is au­
thority for the conclusion that the state may apportion an annual franchise tax agailll!t 
foreign corporations upon the basis of the total authorized capital stock thereof, with­
out distinetion u.s to the relative amount of business transacted in the state and that 
transacted elsewhere, provided the law imposing the tax does not apply to corpora­
tions engaged in the actual carrying on of interstate commerce or engaged in the state 
exclusively in interstate commerce. But the Ohio law and the :\Iassachusetts law are 
very different in phraseology. 

247. 

Hespectfully, 
EDWARD C. TCRNEH, 

Allorney General. 

EFFECT OF CERTAIN AMENDi\1ENTS IN HOUSE BILL No. 615 ON 
EIGHT HOUR DAY OX PUBLIC WORK 

The amendments proposed in House Bill No. 615 relative to the eight hours a day 
on public work, will not relieve any department or office or contractor performing public 
work from necessity of complying with the provisions of article I I, section 37 of the con­
stitution of Ohio. 

CoLmmus, Omo, April 15, 19.15. 

Agricultural Committee, House of Uepresentatives, Columbus, Ohio. 
I have your letter of April 14, 1915, requesting my opiniorr as follows: 

\."The agricultural committee would respectfully request an opinion from 
you on the constitutionality of house bill 615, as amended, and also the effect 
the amendment suggested by the state highwa~ commission would have on the 
constitutiOnality of the bill, if so amended."\ 

House bill No. fi15, as amended, is as follows: 

"A BILL 
To amend section 17-1 of the General Code, relating to the provision for an eight 

hour day on public work in the state. 

Be it enacted by the Ueneral Assembly of the State of Ohio: 
"Section 1. That section 17-1 of the General Code be amended to read 

as follows: 
"Section 17-1. Except in cases of extraordinary emergency, not to 

exceed eight hours shall constitute a day's work * * * for workmen 
engaged on any public work carried on or aided by the state, or any political 
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subdivision thereof, whether done by contract or otherwise, and it shall be 
uillawf<~l for any person, corporation or association, whose duty it shall be to 
employ or to direct and control the services of such workmen, to require any 
of them to labor more than eight hours in any calendar day or more than 
forty-eight hours in any calendar week, except in cases of extraordinary emerg­
ency. This section shall not be construed to include policemen or firemen, n'or 
employes of the agricultural experiment station who are engaged in field 
work of any kind. 

"Section 2. That said original section 17-1 of the General Code, be 
and the same is hereby repealed." 

(The amendment proposed in your letter is as follows: 

"After the words extraordinary emergency in line 2: 
" 'But this sh:t.ll not be construed to forbid any workman, or workmen, 

employe or employes, engaged in road or highway construction, maintenance 
or repair from contracting for extra hours of labor to be performed by him or 
them; and shall not be construed to include policemen or firemen, nor employes 
·of the a!!ricultural experiment station who are engaged in field work at any 
time.' " 

In considering the effect of this amendmen\, permit me to call your attention to 
artide II, section 37 of the constitution of Ohio, j,'Which is as follows: 

"Except in cases of extraodinary emergencies, not to exceed eight houi:s 
shall constitute a day's work, and not to exceed forty-ei,ght hours a week's 
work, for workmen engaged on any public work carried on or aided by the 
state, or any political su,bdivision thereof, whether done by contract, or 
otherwise.'' 

(This sectio~ of the constitution is u;ndoubtedly self-executing and the only prac­
tical effect secured by the passage of section 17-1 of the general Code as enacted in 
103 0. L., 854, was to add the sanction of a penalty to the provisions of the section of 
the constitution above quoted. Prior to the adoption of section 17-1 of the General 
Code, no means of enforcing the provisions of this section of the constitution existed 
except by resorting to a court of competent jurisdiction and securing an injunction. 

The effect of the proposed amendment to 8ection 17-1 of the General Code is to 
remove from the operation of its penalty clause, contained in 'lection 17-2 of the General 
Code, the doing of certain things which are prohiqited by the constitution. 

Whether or not the entl(e act will be rendered unconstitutional by the proposed 
amendments is, for all practical purposes and results, imm'l.terial, because in either 
event the constitutional provision referred to will remain intact and operative, and the 
doing of certain things which it is apparently the intention of the amendment to 
make lawful will still be prohibited by the constitution. The removal of the sanction 
of the penalty would doubtless render more difficult the enforcement of the constitu­
tional rule, but the duty of limiting the work day to eight hours and the worli" week 
to forty-eight hours on all public work carried on 01 aided by the state, etc., will still 
remain the law of Ohio. 

The effect of the first proposed amendment, i. e., omitting the words "or permit" 
in line nine will fender th~ penalty clau'le practically inoperative by reason of the 
difficulty in securing proof of any violation. 

The second amendment, i. e., omitting the words "and not to exceed forty-eight 
hour~ a week's work" will remove the sanc·tion of a penalty for labor on more than 
six d!\YB per week. 
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Thtl lw:.t amendmlnt removes the penalty for any violation of the constitutional 
pr_ovision relctive to all "highw8y construction, maintenance or repair." The pro­
vision rehtive to firemen, policemen, and employes of the agricultural experiment 
station, etc., is, in my opinion, meaningless, as this character of work and employment 
is not included in the class of work contemplated by the constitutional provision. 

I am, therefore, of the opinion that the effect of the amendments suggested will 
not relieve any department or officer or contractor performing public work from the 
necessity of complying with the provisions of article II, section 37, of the constitution 
of .Ohio.) 

' Respectfully, 
EDWARD c. TURNER. 

Attorney General. 

248. 

BOARD OF CENSORS-:MAY NOT DELEGATE ASSISTANTS TO VIEW 
PICTURE FILMS FOR APPROVAL OR REJECTION BY BOARD. 

The board of censors ma11 not delegate assistants to view picture films and make to the 
board a report upon which the board may approve or reject such picture film. 

CoLUMBUS, o,IO, April 15, l!H5. 

The Industrial Commission of Ohio~ Columbus, Ohio. 
GENTLEMEN:-! am in receipt of a request for an opinion submitted by Hon. Chas .. 

G. Williams, chairman of the Ohio board of censors, as follows: 

"We are acting as the board of.censors under the provisions of 0. L. Vol. 
103, page 397. 

"The industri:Jl commission furnishes clerks, stenographecs and typists 
to assist us in our work. 

"In many instances it is necessary that the board have assistance in the 
vieffing of pictures; that is, to view a picture submitted to the board for ap­
provc.l and make notes as to its charl!cter, and submit same to the bo:Hd; the 
board rendering the final judgment. . 

"We desire to know if it is legal for us to use the employes furnished us 
by the industrial commission to assist us in the manner above stated. In 
other words, does the law require the members of the board to actually view 
each picture passed upon by said board, before rendering final judgment, or 
may they render judgment on the information furnished them by the em­
ployes who heve v;ewed the picturtl." 

Section 871-46, G. C. (103 0. L., 3!:19), provides for the appointment of a board of 
censors of motion picture films by the industrial commission of Ohio. The further 
provisions of the statutes pertinent to your inquiry, are as follows: 

Sertion 871-47, G. C. (103 0. L., 39!1-400), provides: 

"The industrial commission shall furnish the board of censors with suit­
able office rooms and with sufficient equipment to properly carry out the 
provisions of this act. The board of censors may organize by electing one of 
its members as president. The secretary of the industrial commission shall 
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act as secretary of the board. Each member of the board of censors shall re­
eeive an annual salary of one thousand five hundred dollars per year. Such 
salary and expenses shall in no case exceed the fees paid to the Ohio board of 
censors for examination and approval of motion picture films. 

"The members of the board shall be comidered as employes of the indus­
trial commission and shall be paid as other employes of such commission are 
paid. The industrial commission shall appoint such other assistants as may 
be necessary to carry on the work of the board." 

Section 871-48 (103 0. L., 400), iri so far as pertinent to the question submitted, 
is as follows: 

"It shall be the duty of the board of censors to examine and censor as 
herein provided, all motion picture films to be publicly exhibited and (lis­
played in the state of Ohio. Such films shall be submitted to the board before 
they shall be delivered to the exhibitor for exhibition. * * *" 

Section 871-49 (103 0. L., 400) reads: 

"Only such films as are in the judgment and discretion of the board of 
censors of a moral, educational or amusing and harmless character shall be 
paesed and approved by such board. They shall be stamped or designated 
in an appropriate manner and consecutively numbered. Before any motion 
picture film shall be publicly exhibited, they shall be projected upon the 
screen the words 'Approved by the Ohio board of censors' and the number 
of the film." 

While it will be noted that the legislature has chosen to make it dear that the 
members ·or the board of censors are employes of the industrial commission, it will be 
also observed that by the provisions of section 871-48, G. C., above quoted, thP duty 
of the examining and vensoring all motion picture films to be publicly exhibited and 
displayed in the state of Ohio, is imposed upon the board of censors. 

It is further provided, that only such films as are in the judgment and discretion 
of the board of censors of moral, educational or amusing and harmless character, shall 
be passed and approved by such board. 

There is thus imposed upon the board the duty to exercise its judgment and dis­
cretion after an examination specifically required to be mrde by the board. That is 
to say, it seems clearly within the contemplation of the legislature that the examina­
tion of films by the board it>elf is essential to the exercise of that judgment and dis­
cretion required by the statute. 

It would scarcely be rugued with seriousness that the legislature in the enactment 
of the picture censor law had in contemplation the delegation by the censor board of 
a stenographer, however efficient in that line, to censor picture films. Nor would it 
be p'ermissible for such clerk, stenographer or other employe to make an examination· 
of such film for the purpose of making a report thereon, that the board from such re­
port may approve or reject the same. 

I am therefore of opinion, in answer to your inquiry, that each picture passed upon 
must be actually examined by the board of censots. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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249. 

IN RE: APPROPRIATIONS-STATE AGRICULTURAL CO;\L\liSSION-STATE 
BOARD OF AGRICULTURE-BOARD OF CONTROL OF OHIO EX­
PERIMENT STATION. 

Form of appropriation in case of abolition of state board and evolution of its powers 
and duties upon other agencies by laws subject to refererulum. 

CoLUMBUs, Omo, April 15, 1915. 

RoN. FRANK H. REIGHARD, Chairman Finance Committee, House of Representatives, 
Eighty-first General Assembly, Columbus, Ohio. 
DEAR SIR:-In your letter of the 12th inst., you call my attention to the fact 

that laws have passed or are pending in the general assembly, abolishing the state 
agricultural commission and distributing its powers and duties between two agencies 
to be known as the "board of control of the Ohio Experiment station" and the "state 
board of agriculture," re<p·c!ively. You also call attention to the fact that the general 
assembly is about to appropriate money for the current expenses of the various state 
departments and institutions for the year commencing July 1, 1915, and ending June 
30, 1916; that the present agricJltmal coJlliilission will continue to exist at least until 
the thi;d week in July, 1915, and, if referer.dum petitions are filed requiring the sub­
mission of the measures it passed, and signed by the governor, to a vote of the people, 
for some time thereafter. 

You inquire how the appropriation for carrying on the several activities 
and functions of the present agricultural commission can be so made as to be properly 
available for expenditure by appropriate agencies of the state at all times during the 
fiscal year for which appropriations are to be made. You also inquire specifically 
whether the necessary result can be accomplished by framing what you term "a section 
with an inheritance clause." 

It will be manifestly impracticable, for reasons which you yourself suggest, to 
make separate appropriations for the state agricultural commission and for its two 
successor agencies for definite and specific parts of the fiscal year for which appropria­
tions are to be made, because of the uncertainty respecting the possibility both of the 
filing of referendum petitions and the defeat by the electors of the measures, if signed 
by the governor. It would be much better from a practical viewpoint to do as you 
suggest and to prepare "an inheritance clause." I take it that by the use of this ex­
pressive phrase you mean to refer to a provision like that which was inserted in the 
1913 appropriation act with regard to the organization of the very comrni$si.on which 
the present legislature has determined to abolish. This provision is found in 103 
0. L., 633, and is as follows: 

"Whatever sums herein specified and appropriated for the purpose of the 
dairy and food commissioner, state board of agriculture, the secretary of 
the state board of agticulture, the board of live stock commissioners, the board 
of control of the state agricultural experiment statio~, the commission of fish 
and game, the state board of veterinary examiners, and the state board of 
pharmacy; and whatever sums have been appropriated or may be appropriated 
for the purposes of said departments shall, on and after July 15, 1913, be 
available for the uses and purposes of the a.gricultural commission of Ohio." 

In my judgement, such a provision as this is valid and inteUigibte, and, with the 
necessary adaptation to present conditions, should be employed by the framers of 
the appropriation bill for the year 1915-16. 
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In order to avoid confusion, I suggest that the appropriations for those activities 
and functions of the present agricUltural commission, which are to be devolved upon 
the board of control of the Ohio experiment station, be sepatated wholly from the 
appropriations for the current expenses for other purposes of the present commission 
relative to the matters and things which are to be .devolved upon the new state board 
of agriculture. Then let the initial appropriations in each instance be made to and . 
for the use of the state agricultural commission, with two inheritance clauses, one 
following the specific appropriations for the one class of expenditures and the other 
following those for the second class of expenditures. Then let the form of the "in­
heritance clause," as you call it, be as follows: 

''1. The sums hereinbefore specified and appropriated for the uses and 
purposes of the agricultural commission of Ohio shall, on and after the day on 
wl:.ich (here refer to the act Cleating the board of control of the Ohio experi­
ment station, designating it by bill number, date of passage and approval, and 
title) shall become effective, be available for the uses and purposes of the 
board of control of the Ohio experiment station." 

(Following this clause should be all appropriations to the agricultural commis1ion 
for the second class of purpose above defined. Then should follow the second in­
heritance clause, as follows:) 

"2. All sums herein specified and appropriated for the uses and· pur­
poses of the agricultural commission of Ohio, excepting the sums which are· to 
be hereafter available for the uses and purposes of the board 9f control of the 
Ohio experiment station in accordance with the provisions of this act, shall, on 
and after the day on which (here refer to and describe the law creating the 
new state board of agriculture) shall become effective, be available for the 
uses and purposes of the state board of agriculture." 

I understand that the measure creating the state board of agriculture is separate 
and distinct from the one creating the board of control of the Ohio experiment station, 
and that they severally repeal different sections of the present act providing for the 
powers and duties of the agricultural commission. My opinion is based upon this 
assumption. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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250. 

JUDGES OF COURT OF APPEALS-EXPEXSES WHEX HOLDIXG COURT 
OUTSIDE OF THEIR DISTRICTS-IX COUXTIES OF THEIR DIS­
TRICTS-EXPEXSES OF C0:\1.:\IOX PLEAS JL'DGES IX OFFICE. 

When holding court outside of their respective districts under the assignment of the 
chief justice, as pro~ided in section 1528, G. C., judges of the court of appeals arc entitled 
to the expense allowance·of five dollars per day protided in section 1529, G. C., and to vo 
other reimbursement for expenses. In other cases such judges are entitled to be reim­
bursed for their actual and necessary expenses incurred while holding court in a county 
other than that in which they reside, as provided in section 2253, G. C., as amended, 104 
0. ~-, 252, such expenses not to exceed 8300 in any one year; but the 8300 limitation does 
not include expenses payable under section 1529, G. C. 

A common pleas judge in office June 8, 1914, was entitled to receive for expenses not 
more than 8300 in ths portion of his official year preceding that date; if on that date he had 
been reimbursed for expenses in an aggregate amount exceeding 5150 he could have re­
ceived lawfully from the state treasury thereafter no further allowance for expenses; if the 
amount received by him prior to that date was less than $150, he could lawfully have re­
ceived thereafter such amount only by way of reimbursement for expenses as together with 
the sums already paid to him would equal $150. 

CoLUMBus, Omo, April lf\, 1915. 

RoN. A. V. DoNAHEY, A udijor of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your letter of March lOth, submitting for 

my opinion the following questions: 

"1. To what amount of actual and necessary expenses are the judges of 
appeals annually entitled? 

"2. To what amount for actual and necessary expenses would a judge 
of the court of common pleas, whose official year began January 1, 1914, and 
ended December 31, 1\114, be entitled for said year? Please give basis for 
computing amount due, when part of official yetJr was prior and part subse­
quent to June 8, 1914. 

"3. In view of section 2253-2, 104 0. L., 252, are judges of the court of 
appeals entitled to $5.00 per day as provided by section 1529, General Code? 
When so serving, if they are entitled to five dollars per day, are they entitled 
in addition thereto to their actual and necessary expenses as provided in sec­
tion 2253, General Code?" 

Your first and third questions are of simtlar character, both relating to the ex­
penses of judges of the court of appeals, while your second question relates to the ex­
penses of judges of courts of common pleas. Therefore I shall consider the first and 
third questions together. These questions require an interpretation of the following 
existing provision of law: Section 2252-2, G. C., as enacted 104 0. L., 251, section 
2253, G. C., as amended 104 0. L., 251, section 1528 G. C., as amended 103 0. L., 414, 
and section 1529, as amended 103 0. L., 414. These sections read as follows: 

"Section 2252-2. All judges of the court of common pleas and superior 
courts and probate courts heretofore elected, shall, during the term for which 
they were elected, receive the salary, additional salary compensation and ex-
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penses provided for by law at the time of their election, the additional salary 
to be paid quarterly out of the treasury of the county in which such judge 
resides, upon the warrant of such county. 

"Section 2253. In addition to the annual salary and expenses provided 
for in sertions 1529, 2251, 2252, 2252-1, each judge of the court of common 
pleas and of the court of appeals, shall receive his actual and necessary ex­
penses, not exceed~ng three hundred dollars in any one year, incurred, while 
holding court in a county in which he does not reside, to be paid from the state 
treasury upon the warrant of the auditor of state, issued to such judge; * • 

"Section 1528. Upon request of the presiding judge of a district to the 
chi~Sf justice of the court of appeals, to assign a judge, or judge~ of the court 
of appeals to hold court with the judge or judges of such district or to a&>.ign 
judges to hold an additional court in such district, the chief justice of the 
court of appeals, upon being satisfied that the business of such district requires 
it, shall assign such judge or judges of the court of appeals, as in his opinion 
can be so assigned without impairing the business of the district of which he 
is a resident, to hold court i-n such di'strict. 

"Section 1529. A judge so assigned, shall be paid five dollars a day for 
expenses for each day he shall perform such judicial duties, including the time 
necessarily devoted to goi;ng to and returning from such assignment and t<' 
the examination and decision of cases heard by him while he is so engaged 
ontside of the district for wluch he was elected. Such expenses shall be paid 
from the state treasury upon the warrant of the aud~tor of state, issued upon 
the certificate of the chief justice of the court of appeals, or the judge 
making the assignment." 

I have quoted section 2252-2, G. C., as am.ended 104 0. L., 251, because you 
mention it in stating your third question. As a matter of fact, this section has no 
relation whatever to the compensation or expenses of the judges of courts of appeals. 
The phra'Se "<Superior courts," as used therein, does not contemplate courts of appeals, 
but is a technical term which applies solely to the superior court of Cincinnati. That 
this is the legislative intention is, I think, made manifest not only because the act in 
which the section is foqnd makes no change in the Sf lary or compensation of judges 
of the courts of appeals save with respect to expenses which are provided in section 
2253, so that there would seem to be little reason for the operation of any such saving 
clause as i'3 embodied in said section 2252-2, G. C., with respect to the judges of courts 
of appeals; but also because in section 2252, G. C., as amended in the same act, and 
not quoted herein, a change is made in the salary of judges of the superior court, and 
the phrase as used in that section is clearly limited in its application to the superior 
court of Cincinnati. The only element of doubt respecting the interpretation of sec:. 
tion 2252-2 in this particular is introduced by the fact that the word "courts," as therein 
used, is in the plural, whereas there is but one superior court in the state. The plural 
number may have been used by inadvertance; or it may have been used with a view 
of providing against the creation of other superior courts in addition to the superior 
court of Cincinnati. In any event, the mere use of the plural number is not sufficient 
in my mind to give to the phrase "superior courts," as used in section 2252-2, a dis­
tinct meaning inclusive of courts of appeals. 

With section 2252-2, G. C., eliminated, the first part of your third question is 
answered, and the answer to the remainder of that question, and to your first question, 
becomes dependent upon the remaining statutory provisions above quoted. 

Sections 1528 and 1529, G. C., as amended 103 0. L., 414, are plain and unam­
biguous. They provide for the assignment of judges of t.he court of appeals -to hold 
court in districts other than their own and for the payment of a c,ertain sum for ex-
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penses incurred by such a judge in connection with such an assignment. The allow­
ance is $5.00 a day for each day such judge shall perform such duties, including the 
time necessarily devoted to traveling a.nd to the examination and decision of cases 
heard outside of the district. This allowance is the same as that formerly payable to 
judges of circuit courts under sections bearing the same numbers. The changes in the 
sections other than those necessary to eliminate the words "circuit courts" and intro­
duce the words "courts of appeals" are scarcely material in this connection. 

Section 2253, General Code, as amended 104 0. L., 251, is clear in at least one 
respect, viz.: tha~ the expense allowance therein provided for is to be in addition to 
that provided for in section 1529. Section 2253 expressly so provides. The doubtful 
question is a'l to whether or not the actual and necessary expenses allowed by section 
1523, G. C., are receivable by a judge of the court of appeals when incurred in connec­
tion with holding court i,n a county outside of his own district; that is to say, the ques­
tion is as to whether or not when holding court outside of his di-strict under the assign­
ment of the chief justice of the court of appeals a judge of the court of appeals is en­
titled to receive the allowance of $5.00 a d:Jy for expenses provided for in section 1529, 
and also the aciiual and necessary expenses as provided by section 2253, as amended. 

Preliminary to a discussion of this question I may point out that in this respect 
section 2253 was not amended in 1914; for this part of section 2253 as it appear;; in 
104 0. L., 251, is in the same language as section 2253 as amended, in the same act in 
which sections 2253 and 1529 are amended (103 0. L., 419) is phrased, so that the 
question must be approached in the light of the .fact that sections 1529 and 2253, G. C., 
as they now appear, were put in their ·present form by the same legislative enactment. 

I think that it 'is fair to presume that the legislature would not have provided two 
district expense allowances in connection with the same service; as a result of which 
presumption it would follow that section 2253, G. C., insofar as it applies to the judges 
of courts of appeals is limited to expenses in connection with holding court in the 
county other than the county in which the judge '0( the court of appeals resides, but in 
the same appellate district; while se!'tion 1529 is intended to provide for expenses in­
cident to holding court outside of the district. 

Over against this presumption is the fact which may be imagined that five dollars 
a day may not be in a given case an adequate amount for expenses-that is, this amount 
may not be sufficient to cover the actual and necessary expenses incurred by a judge 
of the court of appeals in traveling; for example, half way across the state, paying 
hotel bills and proper incidental expenses and returning again to his home county, 
under assignment of the chief justice of the court of appeJ.ls. So it might be argued 
that the legislature sought to provide for actual and necessary expenses in all cases by 
section 2253, and so to speak, to convert section 1529 into a provision for special com­
pensation rather than an allowance for expenses. There is no constitutional limita­
tion against providing such special compensation for judges of the courts of appeals, 
because section 14 of Mticle IV of the constitution, which is the only provision. which 
might be interpreted as a iimitation of this character within its proper field, does not 
apply to the judge of courts of appeals, so that in view of this case, the five dollars a 
day provided by section 1529 might be viewed in the same light as the ten doll:JJ's a 
day provided by section 2253, G. C., to be paid to Mmmon plea<> judges in addition to 
expenses, for the special service of holding court in counties other than those in wh~ch 
they reside, under the assignment of the chief justice of the supreme court. 

I think, however, that this view of section 1529 must be rejected because of the 
language employed in that section itself. In the first place, the allowance is expressly 
stated to be "for expenses" although it is to be for days in which the judges engage in 
the examination of cases and is in effect, if not in theory, a per diem fee. In the second 
place, the second sentence of the section refers to the allowance as "such expenses." 
Whatever onemay regard as the effect of the section, it is clear that the allowance is 
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intended to be in lieu of expenses, and I think it may be most appropriate to describe 
it as per diem fee inclusive of expenses. 

This conclusion makes it necessary, then, to determine whether it is to be finally 
presumed that the general assembly did not intend that in a given case a judge of the 
court of appeals should be entitled to the $5.00 allowance under section 1529 and to 
his actual and necessary expenses under section 2253. Against such a presumption 
might be urged the fa.ct aJ.ready alluded to that section 2253 expressly provides that 
the allowance for actual and necessary expenses shall be "in addition to the * * * 
expenses provided for in section 1529." I do not think, however, that this phrase­
ology necessarily imports that there shall be a double allowance of expenses in a given 
case. It would be a fair interpretation of the section to hold that the allowance under 
section 2253, which is limited to $300.00 in any one year, is in addition to the allow­
ance of $5.00 a day under section 1529, and applicable in another class of cases. That 
is 'to say, the legislature may have used this language in order to make it clear that the 
$300.00 limit in section 2253 did not include the $5.00 a day special allowance under 
section 1529. In point of fact I think this must have been the legislative intent. It 
is mu,ch more reasonable to suppose. that this is the case than it is to suppose that the 
legislature intended that for one day's expenses incurred while holding court under tlie 
assignment of the chief justice outside of his district there should be an allowance of 
$5.00 "for expenses," and in addition a complete allowance of actual and necessary 
expenses (unless, of course, the $300.00 maximim had been reached). 

I am of the opinion, therefore, that section 2253, General Code, does not apply 
to the case to which section 1529, G. C., applies, or, in other words, that when a judge 
of the court of appeals is holding court outside of his district, as provided by section 
1528, G. C., he is entitled to the special allowance of $5.00 a day, including the time 
devoted to travel and to the examination and decision of cases, and to that allowance 
only; and that the allowance provided in section 2253, as amended, is limited to the 
actual and necessary expenses incurred in holding court in a rounty in the distrirt !Jther 
than that in which the judge resides. 

I reach this conclusion" without consideration of the whole of section 2253 as it is 
found in 104 0. L., 251, because, as already stated, the language now under consid­
eration was the same in section 2253, as amended in 103 0. L., 419. I am not so sure, 
however, that present section 2253 does not shed some light upon the meaning of the 
same section as it existed before the amendment. The remainder of this section in 
its present form, other than that which I have quoted, provides for an allowance of 
special compensation and expenses to judges of the court of common pleas in holding 
court under the a.ssignment of the chief justice of the supreme court. This provision 
for expenses indicates that the general assembly placed upon section 2253 of the General 
Code, as amended in 1913, an interpretation which would exclude its application to 
cases of this character: that is, it seems likely at least, that the general a.ssembly re­
peated its provisions for expenses in the second part of section 2253 in its present form 
because it supposed that the first pal"t of the section, which had been put in its present 
form in 1!:113, could not provide for expenses incurred while holding court under the 
assignment of the chief justice, but would be limited, as held in my opinion of recent 
date respecting the salary and. expenses of common pleas judges, to expenses other­
wise incurred. 

If this inference is proper, it strengthens the view that the fit"st part of section 
2253, G. C., was never intended to apply to expense~ incurred outside the district in 
aiding in disposing of business under the order of the chief justice, either as to judges 
of the court of common pleas, or as to judges of the comt of appeals. 

For all of the foregoing reasons, then, I answer yom first question and the second 
part of your th~rd question a~ follows: 

Judges of the court of appeals are entitled to receive their actual and necessary 
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e-xpenses, not exceedmg $300.00 in any one year, incurred while holding court in coun­
ties other than those in which they reside, otherwise than upon the assignment of the 
chief justice under section 1528, G. C.; such expenses to be paid from the state treas­
ury upon the warrant of the auditor of state; in addition to such expenses to the amount 
of $300.00 such judges are entitled to receive the $5.00 allowance for expenses provided 
by section 1529, G. C., when holding court under the assignment of the chief justice of 
the court of appeals, outside of their respective appellate districts; such expenses to 
be paid from the state treasury upon warrant of the auditor of state, issued upon 
the certificate of the chief justice or the judge making the assignment. There is no 
limit upon the amount of expense allowance of this character which such judges may 
receive. Therefore, looking at both sections together, I <'an answer your first question 
by saying that there is no aU-inclusive limitation upon the amount of actual and nec­
essary expenses to which judges of tbe courts of appeals rre annually entitled; but 
that the $300.00 limitation of section 2253, G. C., applies only to expenses of the first 
class. 

The second part of your third question is answered generally in the negative. 
Your second question is based principally upon my opinion of recent date re­

specting the salaries and expenses of common pleas judges, in which I held among other 
things, that judges elected prior to June 8, 1914, are entitled under the law becoming 
effective on th~t date, to expenses incurred while holding court in their districts, in an 
aggregate amount not to exceed $150.00 per year, as provided by original section 2253, 
G. C., adopted by reference 1n section 2252-2, G. C., as enacted 104 0. L., 251; although 
section 2253, as amended in 1913 had increased the limit provided by the original sec­
tion to $300.00 in any one year. That is to say, I hold that as to judges elected prior 
to June 8, 1914, the limit on the amount of expenses payable annually from the state 
treasury had been raised in 1913 and lowered again in 1914. 

I interpret your second question as g•mer11l, rather than as particular in scope, and 
considering it as such, answer it as foilows: 

All expenses of the common pleas judge elected prior to June 8, 1914, incurred 
since the beginning of the official year in which that date fell, and prior to that date, 
are to be paid out of the state treasury provided they do not exceed in the aggregate 
$300.00. If on June 8, 1914, the amount of such expenses incurred during the official 
year in which that date fell was equal to, or in excess of, $150.00, then such judge was 
not entitled to reimbursement for any expenses thereafter incurred while holding court 
in a county within his district other than that in which he resided. If such amount 
was iess than $150.00, then the expenses subsequently incurred during the official 
year would be limited to $150.00 for the whole year. 

In other words, I do not think that the change in the law had the effect of impos­
ing what would be termed a pro rata limit on the expenses for the entire year. The 
situation is rather the precise reverse of what it was in 1913, when the limit was in 
creased, and although the result mi~ht in conceivable cases be such as to allow some 
judges more tht~on $150.00 in the official year in which June 8, 1914, fell, and to limit 
other judges to that sum by way of reimbursement for such expenses, this result in my 
opinion cannot be avoided. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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251. 

SUPERI~TEXDENT OF CE:METERIES-CITY-SUSPENSIO~ AS AFFECT­
IXG RIGHT OF SALARY -CIVIL SERVICE. 

The superintendent of cemeteries of a city suspended by the director of public service 
having been suspended pending determination of charges of misconduct, and not as a dis­
ciplinary measure, and thereafter having been restored to office by the director, is entitled 
to receive his salary for the time he was so suspended. 

CoLUMBUs, OHIO, April 16, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of March 24, 1915, ydu requested my written opinion 

upon the following proposition, to wit: 

"The superintendent of cemeteries was suspended by order of the director 
of service pending investigation by the civil service commission, said com­
mission reinstating the superintendent. Is said superintendent entitled to the 
regular salary fixed by ordinance during the time he was under suspension?" 

You enclose a letter of the director of public service of the city of Cambridge, 
which together with a supplemental statement from said director of public service 
furnish the following facts and details in addition to your statement, to wit: 

On the first of March the superintendent of cemeteries of the city of Cambridge, 
Ohio, was suspended by order of the director of public service, pursuant to charges 
of fraud and bad faith and misconduct in office, prefer.red by an investigating com­
mittee. 

Subsequent to the suspension aforesaid the civil service commission held a hearing 
on said charges and declined to sustain same, but recommended the reinstatement of 
the superintendent, which was accordingly done on the 20th of March. It appears 
that the salary has not been paid for the time f>UCh superintendent was so suspended, 
his compensation being a monthly salary. 

The order qf suspension was in the following form: 

"H. T. Hall is this day suspended from the service of the city of Cambridge, 
Ohio, as superintendent of cemeteries, for the following reasons, to wit: 

"Upon the investigation of the cutting of certain trees in Northwood 
cemetery, I have learned that there was an agreement between superintendent 
H. T. Hall and his assistant, Ross Gibson, that Gibson was to act as the 
purchaser and secretly divide the lumber with superintendent Hall. That Hall 
fraudulently deceived the director of public service as to the value and amount 
of the lumber cut {rom these trees. That Hali authori?.ed and permitted the 
cutting of one ash tree without authority or the knowledge of the director of 
public service, and delivered the same as part payment of his saw bill for the 
sawing of the other lumber. 

"[Signed] DIRECTOR OF PUDLIC SER"ICE." 

A copy of said order and reasons was filed with the civil service commission. 
Section 4162, Gime1al Code, of the chapter entitled "cemeteries" provides: 

"The director sha!l direct all improvements and embellishments of the 
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ground and lots, protect and preserve them, and subject to the approval of 
the council appoint nece~sary superintendents, employes and agents, determine 
their term of office and the amount of their compensation." 
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Undet the civil service law, 103 0. L., 6!}8, the office of superintendent of cemeteries 
of a city would fall within the classified service,· as defined by section 8 of said act. 

Section 2 of the civil service art (G. C., section 486-2), provides in part: 

"On and after January 1, 1914, no person shall be appointed, "removed, 
transferred, laid off, suspended, reinstated, promoted, or reduced as an officer 
or employe in the civil service under the government of this state, the counties, 
cities and city school districts thereof, in any manner or by any means other 
than those prescribed in this act." 

Section 17 of the civil service act (G. C., 486-17), provides: 

"No person shall be discharged from the classified service, reduced in pay 
or position, laid off, suspended or otherwise discriminated against by the 
appointing officer for religious or political reasons. In all cases of discharge, 
layoff, reduction or suspension of a subordinate, whether appointed for a 
definite term or otherwise, the appointing officer shall furnish the subordinate 
discharged, laid off, reduced or suspended, with a copy of the order of discharge, 
layoff; reduction or suspension and hi~ reasons for the same, and give such 
subordinate .a reasonable time in which to make and file an explanation. 
Such order together with the explanation, if any, of the subordinate, shall 
be filed with the commission. 

''Nothing in this act shall limit the power of an officer to suspend without 
pay, for the purposes of discipline, a subordinate for a reasonable period not 
exceeding thirty days: provided, however, that successive suspensions shall not 
be allowed." 

Obviously, a distinction is made in the seatute between a suspension as a dis­
ciplinary measure, limited as to time not to exceed thirty days and in which case a 
suspension of salary may be imposed, and suspension on the other hand looking to the 
final dismissal and elimination of the officer from the service. 

The order of suspension under consideration does not impart any of the conditions 
specified iri the statute as distinguishing a suspension for discipline. 

The conditions upon which a suspension of salary may be imposed, being specified 
in the statute, it would seem to be exclusive, and being of the opinion that the order 
of suspension, neither in its terms nor as intended and contemplated by the director 
of public service, falls within the proviso of section 17 of the civil service act, it may 
not now be converted by construction into such disciplinary measure, but must be 
considered as a measure, in its effect, merely holding in a state of indecision or inde­
termination the right of the officer to further exercise and enjoy the privileges and 
emoluments of the office pending a final determination of charges preferred. 

Without discussing or determining the force of the considerations leading to the 
restoration of the superintendent to the exercise of his office, or the jurisdiction and 
authority or" the civil service commission in relation thereto, the operative fact remains 
that the superintendent of cemeteries has been restored to office by the order of the . 
dirertor of public service. 

The order of restoration must be taken as a determination by the director that 
the suspension was ·without sufficient cause, and this together with the fact that the 
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council of the city did not concur in the action of the director, determines that, in 
contemplation of law, the superintendent of cemeteries was never out of the service 
of the city. His separation from the service, not coming within the authority of the 
proviso as a disciplinary measure, therefore, was wrongful, and I am of the opinion 
that the superintendent is entitled to draw his salary for the period during which 
he was so under the order of suspension. 

Answering your questions specifically: I advise that the superintendent of 
cemeteries will be entitled to draw his salary for the period elapsing from the date 
of his suspension to the date of his restoration. 

252. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

PANAMA-PACIFIC INTERNATIONAL EXPOSITION-LITERATURE EX­
PENSES-HOW PAID. 

Literature may be printed as part of exhibits authorized by law for the Panama­
Pacific International Exposition, and not necessarily ordered through the supervisor of 
public printing. Expense of such printing must be paid from specific appropriations 
for such exhibits. 

CoLUMBus, Omo, Aprii 17, 1915. 

HoN. FRANK B. WILLis, Governor of Ohio, Columbus, Ohio. 
MY DEAR Sm:-You a~k me: 
First. If literature in pamphlet form or otherwiseo may be edited, printed 

and published, and the expense incurred thereby paid from the appropriations made 
by the legislature for the various exhibits authorized to be made by the state of Ohio 
at the Panama-Pacific International Exposition to be held in the city of San Francisco, 
in the year 1915. 

Second. Is such printing, if authorized, to be ordered through the supervisor 
of P,:ublic printing and· executed under his supervision. 

Third. May the expense of such printing, if authorized and done, be paid from 
ft\nds appropriaied to the supervisor of public printing. 

Replying to your enquiries in the order of their presentment, I beg to advise that 
on May 31, 1911, the legislature passed an act, by the terms of which the governor 
of Ohio was appointed commissioner, to be known as the "Panama-Pacific International 
Exposition Commiflsioner," for the purpose of installing, maintaining and exhibiting 
the products and resources of the state of Ohio at an international exposition to be held 
in San Francisco, in the year 1915, known as the "Panama-Pacific International Ex­
position." 

On February 28, 1914, the legislature passed an act conferring additional powers 
upon the governor with reference to making such exhibits, in addition to appropriat­
ing "from any moneys in the state treasury to the credit of the general revenue fund 
and not otherwise appropriated, the sum· of one hundred thousand dollars, for the 
purpose of erecting a state building to house and exhibit the state product~, of securing 
complete and creditable display of the interests of the state at such international 
exposition", etc. 

On February 26, 1914, the general assembly passed an act to make sundry appro­
p~iations, in which is contained the following item: 
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"Exposition commissioner, for the purpose of installing, maintaining 
and exhibiting live stock, agricultural products, resources and opportunities 
of th,is state at the Panama-Pacific International Exposition, in San Francisco 
in the year 1915, $25,000.00." 
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It is apparent that the legislature intended that the govern'or, as such exposition 
commissioner, should cause t<> be exhibited at such exposition a proper representative 
exhibit of the products and resources of this state at such exposition. Because of the 
diversity of Ohio's products and the richness of the resources and opportunities which 
the state affords, it would be difficult, if not impossible, to make such exhibits and 
advisements relating thereto without resorting to the use of placards, pamphlets ~nd 
publications descriptive thereof. 

In my opinion such publications would be necessary and convenient incidents 
to the.making of such exhibits and promuigating the resources of the state and may 
be done to such extent as in the sound discretion of the governor, as such exposition 
commissioner, he may authorize and approve. 

In answer to your second enquiry I beg to say that owing to the character of the 
printing that may be required, the distance of the location of the exposition and the 
exhibits to be made from Ohio, and the language used by the legislature in these several 
enactments, conferring extraordinary power upon the governor, as such commissioner, 
I am of the opinion that in this particular instance the printing that may be done is 
not necessarily subject to be ordered through the supervisor of public printing and 
executed under his supervision. 

In answer to your third enquiry, I beg to advise that Ohio's exhibit at this ex­
position is to be made by reason of authority especially conferred and with money 
appropriated for that exclusive purpose by the legislature. It therefore follows that 
all expense incurred under this authority, either directly or indirectly, must be paid 
from such funds so appropriated, exclusive of all other appropriations. 

253. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BOARD OF EDUCATION-HAS AUTHORITY UNDER PROVISIONS OF 
SECTION 5656, G. C., TO FUND INDEBTEDNESS CONSISTING OF 
UNPAID TEACHERS' AND JANITORS' SALARIES, BUT NOT FOR 
CONTINGENT EXPENSES. 

The board of education of a school district has authority under the provisions of sec­
tions 5656, et seq., G. C., to fund indebtedness consisting of unpaid salaries of the teachers 
and janitors of the schools of such districts. 

~ The board of education of a school district does not have authority, under the provisions 
l\ of sections 5656, et seq., G. C., to fund indebtedness consisting of unpaid bills for contin­
. gent expenses. 

CoLuMBus Omo, April 17, 1915. 

HoN. FRANK \Y. ~1ILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SI;R:-I am in receipt of your Jetter of ::\larch 26th, which is as follows: 

"Several city solicitors and members of boards of education have sub-
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mitted to this department requests for an opinion as to the authority of boards 
of education issuing bonds under section 5656 of the General Code, to fund 
indebtedness caused by a lack of funds (1) to pay the salaries of the teachers 
and janitors of their schools, and (2) to pay the current contingent expenses 
after such indebtedness has been incurred. We therefore ask your interpre­
tation of the authority given in section 5656 toward the payment of (1) teach­
ers' and janitors' salaries, and (2) contingent expenses." 

Your question as to the authority of the board of education of a school district to 
issue bonds under the provisions of section 5656 et seq. of the General Code, to fund 
indebtedness consistipg of unpaid salaries to teachers, is answered in opinion No. 178 
of this department rendered to Honorable Perry Smith, prosecuting attorney of Mus­
kingum county, under date of March 27, 1915. A copy of this opinion is enclosed. 

This opinion holds that the board of education of a school district may, under the 
authority of section 5661, G. C., contract with its teachers without the presence of 
money in the treasury sufficient to pay the salaries of said teachers, and that the un­
paid salaries of its t~achers, therefore, constitute a valid indebtedness of the district, 
which may be funded by the issuance of notes or bonds under favor of section 5656, 
G. C., and related sections referred to in said opinion. 

Section 5661, G. C., provides: 

"All contracts, agreements or obligations, and orders or resolutions en­
tered into or passed contrary to the provisions of the next preceding section, 
shall be void, but such section shall not apply to the contracts authorized to 
be made by other provisions of law for the employment of teachers, officers, 
and other school employes of· boards of education." 

The provision "other school employes of boards of education" includes janitors 
of schooi buildings, and the reasons given and authorities cited in the above opinion 
apply, therefore, to the salaries of janitors as well as to the salaries of teachers of the 
school district. 

I am of the opinion, therefore, that the board of education of a school disttirt has 
authority under the provisions of section 5656 et seq. of the General Code, to fund in­
debtedness consisting of unpaid salaries of the janitors of its schools. 

Under the above provision of section 5661, G. C., contracts for the employment 
of teachers, officers and other school employes are excepted from the provisions of 
section 5660, G. C. 

Section 5660, G. C., provides: 

"The commissioners of a county, the trustees of a township and the board 
of education of a school dist:ict, shall not enter into any contract, agreement, or 
obligation involving the expenditure of money, or pass any resolution or order 
for the appropriation or expenditure of money, unless .the auditor or clerk 
thereof, respectively, first certifies that the money required for the payment 
of such obligation or appropriation is in the treasury to the credit of the fund 
from which it is to be drawn, or has been levied and placed on the duplicate, 
and in process of collection and not appropriated for any other purpose; 
money to be derived from lawfully authorized bonds sold and in process of 
delivery shaU, for the purpose of this section, be deemed in theo treasury and 
in the appropriate fund. Such certificate shall be filed and forthwith re­
corded, and the sums so certified shall not thereafter be considered unappro-
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priated until the county, township or board of education is fully discharged 
from the contract, agreement or obligation, or as long as the order or resolu­
tion is in force." 
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Inasmuch as indebtedness, consisting of unpaid bills for contingent expenses, 
does not come 'within the exceptions to the provision of section 5660, G. C., as pro­
vided in section 5661, G. C., I am of the opinion that the board of education of a school 
district does not have authority under the provisions of section 5656 et seq. of the 
General Code, to fund such indebtedness by the issue of notes or bonds. 

254. 

~---- - Respectfully, 
EDWARD c. Tl:IRXER, 

Attorney General. 

STATE SUPERVISOR AXD INSPECTOR OF ELECTIONS-COUNTY EX­
ECUTIVE COMMITTEE-MAY MAKE RECOMlVlENDATIOXS FOR 
APPOINTMENT OF DEPUTY STATE IXSPECTOR OF ELECTIONS­
TIME-PRIOR TO NOVEMBER ELECTION FOR STATE OFFICERS. 

A county executive committee which represents a party from which the law reqt~ires 
smh appointment to be made at the time of the appointment, rnay make recommendation 
to the state supervisor and inspector of elections of a person for appointment as dept~ty 

state supervisor and inspector of elections, prior to the November election for state officers 
next preceding the time such appointment is required to be made. 

CoLmmus, Omo, April 17, 1915. 

Hos. CHAS. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm:-Under date of April 15, 1915, you submit for an opinion the following 

question: 

":\lay a county central committee or a county executive committee legally 
recommend, on August 22, 1914, a person for appointment as a deputy state 
supervisor and inspector of elections for a term beginni]lg May 1, 1915?" 

This inquiry involves a consideration of the statutes relative thereto, as follows: 

Section 4789, G. C. "On or before the first day of :\lay, biennially, 
the state supervisor and inspector of elections shall appoint for each such 
county two members of the board of deputy state supervisors and inspectors 
of elections, who shall each serve for a term of four years from such first day 
of :\lay. One member so appointed shall be from the political party which 
cast the hi,ghest number of votes at the last preceding November election for 
governor, and the other member shall be appointed from the political party 
which oast the next highest number of votes for such officer at such election." 

Section 4790, G. C. "If the executive committees of the two political 
parties in the county, casting the highest and next highest number of votes 
in the state at the last preceding November election for state officers, recom­
mend qualified persons to the state supervisor and inspec'tor at least five days 
before the first day of :\lay the state supervisor and inspector shall appoint 
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the persons so recommended to the number of which such party is entitled. 
If no such recommendation is made, the state supervisor and i.nspector shall 
make the appointments as provided in this chapter." 

It will be observed that the statute authori-zes recommendations to be made 
only by executive committees, and that by section 4961, G. C., each county central 
committee is required to elect an executive committee. The central committee may 
constitute such executive committee if it so determines, and for the purposes of the 
present inquiry, it is assi1med that the·central committee had determined to constitute 
itself the executive committee of the county. 

The matter here under consideration is much simplified by holding, as I do, that 
the question here presented is to be determined by the state supervisor arid inspector 
of elections, when such appointments are by him to be made. In other words, the 
question becomes material only at the time when such appointments are by virtue 
of law to be made, and the provisions of the statutes above quoted are referable to 
that date. That is to say, the last sentenr.e of section 4789, G. C., as above quoted, 
is clearly applicable to the state supervisor and inspector of elections only. 

By the operation of section 4790, G. C., the state supervisor and inspector 
of elections is restrained from making appointment for the term beginning May 1st 
until within five days prior thereto, and when he comes to make such appointment, 
the question which confronts him, the answer to which solves the question here sub­
mitted, is this: Is there then before the state supervisor and inspector of elections 
the recommendation of a qualified person for appointment for deputy state super­
visor and inspector of elections, made by the executive committee of the county for 
which such appointment is required to be made, then representing the party which is 
under the law entitled to such officer and which was filed at least five days prior to 
the first day of May? 

In determining which two parties are entitled to the officer so required to be ap­
pointed, whose term begins on the first day of May biennially, the state supervisor 
and inspector of elections must refer to the vote for governor at the lastpreceding 
November election at which a governor was elected, or, which is otherwise phrased 
in section 4789, G. C., to the highest and next highest number of votes cast in the state 
at the last preceding election for state officers, and this, of course, has no other meaning 
than the election for state officers next preceding the first day of May on which such 
term will begin. 

It being determined which political parties are-entitled to. the appointment by the 
above rule, the state supervisor and inspector of elections is next to determine whether 
or not there is before him a recommendation of a qualified person for such office made 
by the executive committee then representing the party, from which such appointment 
is by law required to be made. If the state supervisor and inspector of elections finds 
filed with him, at least five days prior to May 1, 1915, the recommendation of a qualified 
person for the office of deputy state supervisor and inspector of election& for any county 
in whi'ch such officer is then required to be appointed, which recommendation was made 
by the same executive committee that then represents the party from which such ap­
pointment is requi;red to be made, it is mandatory upon such state supervis!)r and in­
spector of elections to appoint the person so recommended. 

It may be observed that if an executive committee of any party should choose 
to make a recommendation prior to a November election of state officers next pre­
ceding the date of such appointment, and from the result of such election it developed 
that the party represented by that committee cast neither the highest or next highest 
number of votes for governor, such recommendation would not be recognized or con­
sidered by the appointing officer. On the other hand, if the same committee which 
represents a party entitled to such appoip1tment at the time the same is made, has 
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chosen to make its recommendation prior to an election, the result of which entitles 
such party to the appointment, no provision of law or reason would require such 
committee to make a re-recommendation. 

255. 

I therefore, for the reasons above stated, answer your question in the affirmative. 
Respectfully, 

EDWARD c. TURNER, 
Attorney General. 

OFFICES COMPATIBLE-DISTRICT ASSESSOR OR DEPUTY DISTRICT 
ASSESSOR AND MEMBER OF COUNTY BOARD OF EDUCATION. 

The offices of district assepsor or deputy district assessor and member of county board 
of education are not incompatible. 

CoLUMBUs, OHio, April 19, 1915. 

HoN. ToMS. MADDOX, Prosecuting Attorney, Washington C. ll., Ohio. 
DEAR SIR:-! acknowledge the receipt of your request for an opinion upon the 

following question: 

"Are the offices of an assessor and member of the county board of educa­
tion compatible?" 

It may be noted that section 5617, G. C. (103 0. L., 796), provides: 

"A district assessor, deputy assessor, member of a district board of com­
plaints or any assi.stant, cterk or other employe of a district assessor or dis­
trict board of complaints shall not, during his term of office or period of serv­
ice or employment, as fixed by taw or prescribed by the tax commis..<ion of Ohio, 
hold any office of profit, except offices in the st~ te militia and the office of 
notary public." 

So that no person holding any offlce withip the terms of thi,s statute could be Ia.w­
fl!lly appointed to or hold the office or position of distt~ct assessor, deputy district 
assessor, member of di.strict board of complaints, clerk or other employe of a clistrict 
assessor or district board of complaints. This inhibition, however, is confined by epe­
cific terms to offices of profit. From this it clearly follows that an office, to come within 
the provi,ions of this statute, must yield to the incumbent thereof some profit. He 
must of necessity be under the law 'entitled to receive some surh salary, remunera­
tion, fees or compensation by reason of such incumbency as might fairly be termed 
profit. 

Members of county boards of education may be paid only actual and necessary 
expenses incurred during attendance upon meetings of the board under the provisions 
of section 4734, G. C. (104 0. L., 137), as follows: 

"Each member of the county board of ed'ucation shall be paid his actual 
and necessary expenses incurred during his attendance upon any meeting o( the 

16---A. G. 
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board. Such expenses, and the expenses of the c,ounty superintendent, item­
ized and certified, shall be paid from the county board of education fund upon 
~ouchers signed by the pre>ident of the board," 

and are therefore not within the inhibition of section 5617, G. C., above quoted. 
· In the absence of constitutional or statutory inhibition, the same person may hold 

two or more offices unless they are in law incompatible and the compatibility of public 
offices is dependent upon the nature and character of the duties necessary to proper 
exercise of the powers and functions of such offices. 

The rule as to incompatibility of public offices at common law is stated in Throop 
on public officer, rection 33, as foilows: 

that 

"Offices are said to be incompatible and inconsistent, so as not to be 
exec'uted by the s!lme person, when from the multiplicity of business in them 
they cannot be executed with care and ability, or when, there being subordi­
nate and interfering with each other, it induces a presumption that they can­
not be executed with impartiality and honesty." 

And in Dillon on Municipal Corporations (sectiOn 166, note) it is said 

"incompatibility in office~ exists, where the nature and duty of the two offices 
are such as to render improper, from considerations of public policy, for 
one incumbent to retain both." 

And in State v. Gebert, 12 C. C. (n.s.), 275, the court says: 

"Offices are considered incompatible when one is sqpordinate to, or in 
any way a check upon the other, or when it is physically impossible for one 
person to discharge the duties of both." 

The duties of the district assessors and deputy district assessors, as defined by 
house bill No. 571, known as the Wames law, sections 5579 to 5624-20; G. C. (103 0. 
L., 786), are confined to the valuation and listing of property for taxation, while the 
powers and duties of members of county boards of education, as prescribed in house 
bill No. 13, 104 0. L., 133, relate to the administration of public schools. 

It does not appear that the duties of one of these offices are in any way in con­
flict with those of the othe-, that one office is in any way a curb upon or subordinate 
to the other, nor th~t it would be physically impracticable for the same person to fully 
and efficiently discharge the duties of both at the same time. 

I am therefore of the opinion that the Qffice of assessor (whether district assessor 
or deputy district assessor be referred to) and member of the county board of education 
are not incompatible. 

It may be observed, however, that, in some instances, members of the county board 
of education are at the same time members of rural boards of education, and that by 
reason of the provisions of section 5617, G. C. (103 0. L., 796), and ~ection 4715 G. C. 
(104 0. L., 135), a person may not be at the same time a member of a rural board of 
education and a district or deputy district aesessor. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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256. 

COUNTY CO:\E\USSIO::\'ERS-GOXTRACTS-XO AUTHORITY FOR BOXUS 
PROVISION IN A CONTRACT-LIQTTIDATED DA:\IAGES-:\1AY BE 
PROVID~D IX cm,TRACT IF COXTRACTOR FAILS TO CO:\IPLY 
WITH TD1E LI-;\UT SPECIFIED. 

There is no authority in law for the incorporation of a bonus provision by a board of 
county commissioners in any contract made by such board, and where, as the result of such 
a provision, money has been paid out of the county treasunJ, a finding should be made 
against the contractor for the amount so paid. 

A board of county commissioners may provide in a contract _that for each day's delay 
in the performance of the contract, after the time specified therein for its completion, for 
which the contractor is responsible, said contractor shall forfeit a reasonable sum to be fixed 
by the terms of the contract and agreed upon by the parties to said contract as liquidated 
damages accming to the county because of such failure to perform, and to be withheld by 
the board of county commissioners/rom any payments due or to become due said contractor 
upon the proper completion of said contract. 

CoLUMRU.~, Omo, April 19, 1915. 

The Bureau of Inspection anrl Supervision of f'ublic Offices, Columbus, Ohio. 
GENTLEMEN:-In your letter of March 10, 1915, you request my opinion 

as follows: 

"We respectfully ask your written opinion upon the following matter: 
"One of our examiners reports that in a certain county the commissioners 

entered into an agreement with a firm to make the quadrennial tax maps, 
we presume as provided by section 5549, General Code. The contract or 
agreement was entered into March 20, 1913, and the work was to be com­
pleted by January 1, 1914, for a total sum of 312,800.00. The agreement 
further provided that the firm should forfeit $20.00 per day for each dalY's de­
lay after Janrary 1, 1914, and also that the firm should be allowed a bonus 
of $20.00 per day for each and every working day said maps were com­
pleted prior to Jan'uary 1, 1914. The work was completed forty-six (46) days 
prior to January 1, 1914, and the commissioners allowed the firm the sum of 
$13,720.00, the aggregate of the bonus, as will be seen, amounting to the sum 
of $920.00. 

"tJUESTION: Did the county commissioners have any legal authority 
to make such a contract or agreement? 

"Are the commissioners legally empowered to incorporate bonus, or 
forfeiture, provisions in any contract made by them under the laws govern­
ing their actions? If not, what findings should our examiners make under 
circumstances like those stated above"( 

"Section 4330, General Code, seems to indicate that this may be done 
ip municipal affairs, but we fail to find any laws under which the county 
commissioners can do this." 

There is no provision of the statutes authorizing the allowance of a bonus by a 
board of county commissioners in any contract made by such board. 

The objection to such a provision in the particular contract to which you call 
my attention is apparent for the reason that the contracting firm, by increasing its 
working force, could have furnished the quadrennial maps in less time, and the bonus 
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would have been correspondingly greater, while no additional advantage or benefit 
could result to the county in having said maps furnished prior to the day specified 
in said contract for the completion of the work. 

The contract, above referred to, was made by the county commissioners under 
authority of section 5549, G. C., which provided for competitive bids end for the letting 
of a contract for furnishing the quadrennial maps to the lowest and best bidder, if it 
was to the interest of the county to do so. 

The allowance of a bonus of $20.00 per day for each day the work was completed 
prior to the time specified in said contract was contrary to the plain purpose of the 
statute in having the work done at the least possible expense to the county. Such 
an allowance was without authority in law, is opposed to public policy, and the bonus 
allowed by the county commissioners and paid to the contracting firm should be re­
tmned to the county treasury. 

On the question of the validity of a forfeiture provision in a contract made by a 
board of county commissioners, permit me to say there is no statute authorizing the 
incorporation of such a provision in said contract. 

While section 2331, G. C., provides: 

"All contracts under the provisions of this chapter (relating to build­
ing regulations) shall contain provision in regard to the time when the whole 
or any specified portion of work contemplated therein shall be completed, 
and that for each and every day it shvll be delayed beyond the time so named 
the contractor shall forfeit and pay to the state a sum to be fixed in the contract, 
which shall be deducted from any payment or payments due or to become 
due the contractor," 

tlus provision applies to contracts for the construction of state buildings and does 
not apply to a contract made by a board of county commissioners for the construction 
of a county building. 

The question arises-Can a board of county commissioners, in the absence of 
express statutory authority, lawfuily provide for the forfeiture of a definite sum by 
the contractor, in case the contract is not completed at the t.ime specified therein and 
the contractor is responsible for the delay? . 

The necessity of such a provision in contracts made by boards of county com~ 
missioners seems clear. Tt is the duty of the board of county commissioners of a county 
to requwe prompt performance of such contracts, and the incorporating of a provision 
that for ea.ch day's delay in the completion of the performance of the contract after 
the time specified therein, for which the contractor is respops.ible, said contractor 
shall forfeit a reasonable sum to be fixed by the terms of the contract and agreed upon 
by the parties thereto as liquidated damages accrui.og to the county because of such 
failure, and to be withheld by the board of .cou.nty commissioners from any payment 
or payments due or to become due said contractor upon the completion of said contract 
to the satisfaction of said board of county commissioners-tends to make such re­
quirement effective and cause the contra<'tor to be diligent in the performance of the 
contract. 

I think the general authodty of the board of county commiossionecs to make a 
contract carries with it the implied authority to incorporate such a provision in said 
contract. 

While the validity of such a provision in a contract made by a board of county 
commissioners has not been passed upon by any court, I am of the opinion that the 
rule of law applicable to such a provision in a private contract applies with equal 
force to a contract made by a board of county commisRioners. 
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The rule of law governing a provision for liquidated damages for the brearh of 
a private contract is laid down by the supreme court of Ohio in the cnse of Doan v. 
Rogan, 79 0. S., ~72. Th. 6:· •mrl brano,h of the syllabus provides as follows: 

I 
"'Vhv.:.· ~., st: .. · ;.roviding for liquidated damages for the breach 

of a c~ .. <.ract :~. io be construed as tiquid.ated damages or as a penalty, de­
pends upon the intention of the parties to be gathered f10m the entire instru­
ment. While courts will not construe contracts in a way authorizing re­
covery for liquidated damages simply because the parties have used that 
term in the agreement, yet, where parties to a contract otherwise valid have 
in terms provided that the damages of the injured party by a breach on the 
part of the other of some particular stipulation, or for a total breach, shall 
be a certain sum specified as liquidated damages, and it is apparent that 
damages from such breach would be uncertain as to amount and difficult 
of proof, and the cont~act taken as a whole is not so manifestly unreasonable 
and disproportionate as to justify the conclusion that it does not truly ex­
press the intention of the parties, but is consistent with the conclusion that it 
was their intention that damages in the amount stated should follow such 
brea:ch, courts should give E\ffect to the will of the parties as so ex'pressed and en­
force that part of the agreement the same as any other." 

Replying to your question, I am of th,e opinion that there is no authority in law 
for the incorporation of a bonus provision by a board of county commissioners in 
any contraot made by such board, and where, as the result of such a provision, money 
has been paid out of th.e county treasury, a finding should be made against the con­
tractor for the amount so paid. 

On the other hand, I am of the opinion that a board of county commissioners 
may provide in a contract that for each day's delay in the performance of the contract, 
after the time specified therein for its completion, for which the contractor is responsible 
said contractor shall forfeit a reasonable sum to be fixed by the terms of the contract 
and agreed upon by the parties to said contract as liquidated dam:Jges accruing to the 
county, because of such failure to perform, and to be withheld by the board of county 
commissioners from any payment or payments due or to become due said contractor 
upon the proper completion of said contract. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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257. 

TAX LIMITATIONS-DO NOT APPLY WHEN QUESTION OF BOND ISSUE 
IS SUBMITTED TO ELECTORS-ON CONTRARY, LIMITATIONS DO 
APPLY AFTER FAVORABLE VOTE OF ELECTORS AND MAY PRE­
VENT THEIR ISSUANCE-EFFECT OF RABE CASE LIMITED BY 
AMENDMENT OF 1914. 

The tax limitations do not operate as debt limitations in the manner defined in Rabe 
v. Board of Education, 88 0. S., 403, nor under article XII, section 11, of the constitu~ 
lion, when a board of education, under section 7625, G. C., merely determines to submit 
the question of the issuance of bonds in a given a·mount to a vote of the electors. Such lim­
itations apply, however, when after a favorable vote the board proceeds to issue the bonds, 
and prevent their issuance, unless within the period for which the bonds are to run sufficient 
interest and sinking fund levies can be made within the tax limitations. 

Even in such case the principles referred to have a limited application because of the 
fact that the bonds are issued by a vote of the people and because of the amendment to sec­
tion 5649-1, G. C. (104 0. L., 12.) 

CoLUMBUS, OHIO, April 19, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of a letter under date of April 5, 1915, fro n Hon. 

Harry W. Koons, city solicitor of Mt. Vernon, in which he requests my advice as to 
the effect of the decision in Rabe v. Board of Education, 88 0. S., 403, upon the powers 
of the board of education under section 7625 et seq. of the General Code, and par­
ticularly with respect to the form of the resolution calling the election under section 
7625. 

The matter is of such importance that I have deemed it proper to addresg an 
opinion to the bureau in the premises. 

I am of the opinion that nothing in the decision referred to or in article XII, sec­
tion 11 of the constitution, materially affects the action of the board of eduration 
under section 7625 in merely fixing the date of an election and estimating the amount 
of money required for any of the purposes therein referred to. It is only when, after 
a favorable vote, the board of education comes to the passage of the· resolution pro­
vided by section 7626, General Code, and must determine the length of time bonds 
should run that the effect of the principles embodied in the decision and in the con­
stitution!l.l provision is exerted. When the bonds have been authorized they may not 
be issued unless they are spread over a sufficient number of years to enable the dis­
trict, within the limitations allowed by law, to provide for the interest and sinking 
fund requirements thereof in the manner required by the constitution. 

So far as the Rabe case itself is concerned, its effect is somewhat mitigated at 
least by the subsequent amendment of section 5649-1 (104 0. L., 12). That is, it is 
no longer strictly true that interest and sinking fund issues mllst be postponed to 
current expenses. Of course, practically, the necessity of providing for current ex­
penses first, still exists and should be borne in mind when the bonds are issued. 

Moreover, the Rabe case concerned the issuance of bonds without a vote of the 
people. Interest and sinking fund levies for the retirement of bonds like those about 
which Mr. Koons inquires, would be met by levies outside of the limitations applicable 
to current expense levies. Insofar, however, as the operation of the combined max­
imum rate limitations of fifteen mills provided by law might, in a given case, tend to 
limit available interest and sinking fund levies, the principles which Mr. Koons has 
in mind and to which I have referred to would apply. 

Repeating my specific conclusion with respect to the question submitted I am 
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of the opinion that a boa.rd of education is in no wise limited by considerations arising 
out of tax limitations and the necessity of making sinking fund and interest levies 
when the que~tion of issuing bonds for school improvement purposes is submitted t<> 
the elect<>rs under section 7625; but that such practical limitations do operate upon 
the powers of the board of education when it comes to issue the bonds under section 
7626 of the General Code. 

258. 

Respectfully, 
EnwARD C. Tcnx£R, 

Attorney General. 

COUNTY BOARD OF EDUCATION-CANNOT DISSOLVE RURAL SCHOOL 
DISTRICT AND JOIN IT WITH CONTIGUOUS RURAL OR VILLAGE 
SCHOOL DISTRICT-ELECTION FAVORABLE TO DISSOLUTION 
AND REORGANI7JATION OF RURAL SCHOOL DISTRICT 1\IUST FIRST 
BE HELD. 

The board of education of a county school district has no authority 1wdgr the prouis­
idns of sections 4735 and 4736, G. C., as amended 104 0. L., 138, to dissolve a rural school 
district and join it with a contiguous rural or village school district, within said county 
district. An election for this purpose must be held under atdhority of section 4735-J and 
4735-2, G. C., as found in 104 0. L., 138, resulting in a vote favorable to the dissolution of 
such rural school district and to its union with the contiguous rural or village school dis­
trict, before the question of centralization can be submitted to the electors of the rural or 
village school district resulting from such union. 

The provisions of section 4726, G. C., as amended, 104 0. L., 139, apply only to the 
schools of a school district, now known as a rural school district, under the provision of 
section 4735, G. C., as amended, 104 0. L., 138. 

CoLUMBUs, Omo, April 19, 1915. 

HoN. CHARLES F. AnA:IIS, Prosecuting ;lttorney, Elyria, Ohio. 
DEAR Sm:-I have your lf!tter of March 25, 1915, requesting my opinion as 

follows: 

"In Columbia township, Lorain county, are three school districts, two 
special districts organized under the old statute, by applic.ation to the probate 
court, etc., and one township district consisting of the remainder of the town­
ship after the organization of the special districts, all rural districts under pres­
ent section 4735. 

"Recently an election was held in said township in which one of the 
special districts and the former township districts participated, the question 
being the centralization of the schools under section 4726. The proposition 
carried, and upon applying to me for advice in reference to the details of cen­
tralization, it occurs to me that if as stated in 4735, "present existing town­
ship and special school districts constitute rural school districts" no election 
under 4728 could be held upon the question of the centralization of the schools 
of the former township and special district, but that before such election 
could be held, one of the districts must be dissolved and joined to the other. 

"I would like your opinion upon the following questions: 
"First. Has the county board of education authority under sections 

4735 and 4736 to change the boundary line of these districts, to the end that 
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one district shall exist, without a vote upon the question under 4735-1, or 
must action under 4735-1 or 4741, General Code, by the former special dis­
trict, be taken to consolidate before election to centralize can be held? 

"Second. Am I right in assuming that the question of centralization, 
according to 4726, comprehends only the centralization of schools within a 
district now designated as a rural district?" 

The first part of your question is answered in opinion 183 of this department, 
rendered to Ron. Clark Good, prosecuting attorney of Van Wert county, under date 
of March 29, 1915, a copy of which is herewith enclosed. This opinion holds that it 
is necessary, to dissolve a school district, foimerly known as a special school district, 
now known as a rural school district, under the provision of section 4735, G. C., as 
amended in 104 0. L., 138, and to join it to a contiguous rural or village school district, 
that there be an election held for that purpose, under the provisions of sections 4735-1 
and 4735-2 of the General Code, as found in 104 0. L., 138, resulting in a majority vote 
of the electors of such district in favor thereof. 

It follows, that this election, resulting in a vote favorable to such dissolution and 
union with a contiguous rural school district, must be held in either the special school 
district, or the township rural school district, referred to in your inquiry, before the 
question of centralization can be subinitted to the electors of the rural school district 
of the township, as consolidated with said special school district within said township. 

The authority of the board of education of a rural school district to subinit the 
question of centralization to a vote of the qualified electors of such district is found in 
section 4726, G. C., as amended in 104 o: L., page 139. This section, as amended 
provides: 

"A rural board of education may subinit the question of centralization, 
and, upon the petition of not less than one-fourth of the qualified electors of 
such rural district, or upon the order of the county board of education, must 
submit such question to the vote of the qualified electors of such rural district 
at a general election or a special election called for that purpose. If more 
votes are cast in favor of centralization than against it, at such election, such 
rural board of education shall proreed at once to the centralization of the 
schools of the rural district, and, if necessary, purchase a site or sites and 
erect a suitable building or buildings thereon. If, at such election, more 
votes are cast against the proposition of centralization than for it, the ques­
tion shall not be again subinitted to the electors of such rural district for a 
period of two years, except upon the petition of at least forty per cent. of the 
electors of such district." 

Replying to your second question, I am of the opinion that the above provisions 
of section 4726, General Code, as amended, apply only to the schools of a district, now 
known as a rural school district, under the provision of section 4735, G. C., as amended, 
104 0. L., 138. 

Respect£ ully, 
EDWARD C. TURNER, 

Attorney General. 
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259. 

TAX LISTING DAY-AGREE.MENT ENTERED INTO PRIOR TO TAX 
LISTING DAY PURPORTING TO PROVIDE FOR LEASE OF CERTAIN 
REAL ESTATE FOR TERM COMMENCING AFTER TAX LISTING 
DAY IS NOT SUCH INTEREST IN LESSOR AS TO BE TAXABLE­
SUCH TAXES SHOULD BE REFUNDED-TAX COMMISSION-HAS 
NO JURISDICTION OVER COMPLAINT FIJ,ED IN 1915 ABOUT REAL 
ESTATE VALUATION MADE I~ 1910. 

An agreement entered into prior to tax listing day, purporting to provide for the lease 
of certain reai estate for a term to commence after tax listing day, in consideration of which 
the lessee promises to pay, on the first day of the term, a certain sum, and on a subsequent 
date a cerlain other sum, with interest from the first day of the term, the lessor agreeing to 
convey property on demand to the lessee for a further payment in addition to the tvo pay­
ments called "rents" does not create in the lessor any taxable interest existing on tax listing 
day: and an assessment so made should be corrected, if taxes have been paid thereon (un­
less voluntarily) they should be refunded under section 2589, G. C. 

The tax commission of Ohio has not .iurisdiction to entertain a complaint filed in the 
year 11!15 respecting a valuation of real estate made by the quadrennial appraisers in the 
year 1910. 

CoLUMBus, Omo, April 19, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:·-You have submitted to me the papers and correspondence in two 

matters which are pendJng before the commission and requested my advice upon the 
questions presented thereby, which are as follows: 

"(1) An instrument styled 'Lease with option to purchase' provides that 
the lessee shall have and hold the p!'emises to which it relates for a period of 
ten years; and that he shall pay to the lessor $5,000 on the first day of the 
leasehold and 85,000 five years later, with interest at five per cent. per annum, 
payable annually on the anniversary of the commencement of the estate. 
The lessor agrees that be will at any time during the continuance of the lease, 
and not later than the expiration of a period of tea years, convey the premises 
to the lessee for the sum of $17,000 in cash, with interest from the commence­
ment of the leasehold estate until paid, said sum of $17,000 to be in addition 
to the principal sum of $10,000, which is referred to as 'rental.' The lessee 
i s to pay the taxes. 
· "The lease was executed October 28, 1913, but was to be effective on 
March 1, 19U, on which date the estate was to begi,n and the initial payment 
of $5,000 was to be made. In fact, the term of the lease is described as being 
'ten years next ensuing from the first day of March, 1914,' wh~e the first pay­
ment was to be made 'on the first day of March, 1914.' 

"At tax listing time on February, 1914, the district assessor for the proper 
C\)unty, consi.dered the interest of the lessor, arising under the instrument 
above described, as his 'credits,' and valued the same at $20,000. 

"Is the lessor's interest taxable as a credit and, if so, what is its value? 
"What is the remedy of the taxpayer in the event his interest is not tax­

able, or in the event that it has been over-valued? 
"<2) A complaint was filed March 18, 1915, with the tax commi£sion 

against the valuation of real estate made by the quadrennial appraieers in the 
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year 1910. The original valuation of the land in question we.s complained of 
to the bomd of review of the city in which it is located and a reduction thereon 
was made by saiU board in the year 1911. 

"Has the commiss~on jurisdi~tion to entertain the complaint and to af­
ford any relief that may be proper i,1 the premises?'" 

In February, 1914, the lessor had no absolute rights under the lease above de­
scribed. Unless the lessee took possessbn of the land under the lease he would not be 
obliged to pay the $5,000 initial payment, which may be regarded as rent in advance 
for a period of five yea1s. If the lessee had refused on March 1st to take possession of 
the land and abandoned the lease, the lessor would have a right of action, but the 
action would have been for damages for breach of contract. De could not have sued 
as upon an absolute promise to pay either $5,000 or $10,000. 

As to the option of purchase, I can discover nothing in the terms of the lease which 
would give to this feature of it any effect other than that which the same purports. 
The effect of the whole instrument is not that of sale, creating the right of absolute 
demand for purchase money; but if it had been there would have been no credit due 
or to become due in February, 1914, for at that time the strongest effect which could 
have been given to the relation of the parties was to regard the lease as a contract to 
sell and not as a sale. 

I therefore conclude that the interest of the lessor under the lease above de­
scribed, as it existed in February, 1914,was not a credit: that is, a legal claim or demand 
due or to become due. 

Of course, the interest of the lessor does not come under any of the other classes of 
subjects of property taxation. , 

Therefore, I am of the opinion that the assessment made by the district assessor 
in 1914 was erroneous. 

I note from the papers submitted that the taxes in question have Leen paid. If 
they were voluntarily paid under a mere mistoke of law and -;vithout :1ny compulsion 
on the part of the taxing authorities, either actual or constructive, there is at least 
grave doubt as to whether there is any authority of law for refunding them. (See 
State ex rel. v. Lou¥, 20 C. C., 319; Bridge Co. v. Commissioners, 9 Bull. 16.) The 
correspondence, however, seems to indicate that the taxpayer has at all times vigor­
ously asserted his rights by such proceedings as were open to him without recourse to 
the courts. That being the case, it seems likely that h,is payment could not be re­
garded as voluntary, in which event the case is one for adjustment under section 2589, 
General Code, which provides i•n part as follows: 

"Section 2589. " * * If at any time the auditor discovers that er­
roneous taxes or assessments have heeL charged and collected in previous 
years, he shall call the attention of the county commissioners thereto at a reg­
ular or special session of the board. If the commissioners find that taxes or 
assessments have been so erroneously charged and collected, they shall order 
the auditor to draw his warrant on the county treasurer in favor of the person 
paying them for the full amount of the taxes or assessments so erroneously 
charged and collected. The county treasurer shall pay such warrant from 
.any surplus or unexpended funds in the county treasury." 

I understand that the matter is now pending in the office of the district assessor, 
who writes to the tax commiss~~m for advice in the premises. 

The proper procedure would be for the district assessor to call the attention of 
the auditor to the facts of the case, whereupon it would become the auditor's duty to 
lay such facts before the commissioners, and it would be the commissioners' duty to 
.order a warrant drawn as provided in the above section. 
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In answering your second question, I beg to advise that at the present time the 
tax commi'ssion has no authority or power whatsoever to reduce the valuation of in­
dividual tr.tcts of real property, save by way of appe'll from a decision of a district 
board of comphint~ as provided in the Warnes law. The power which the commission 
formerly had in such <'ases existed under favor of sections 5617-2 and 5617-6 of the 
General Code (102 0. L., 224; sections 147 and 151, respectively), but these se~tions 
were expressly repealed by section 68 of the Warnes law (103 0. L., 803). The gen­
eral provisions of section 26 of the General Code, would operate to save from the effect 
of such repeal, any pending proceeding or cause of proceeding; but it hcving been held 
in Standard Oil Co. v. Hopkins, 24 0. C. D., 170, that the powers of the commission 
were not available to an aggrieved taxpayer as a remedy of which he might avail him­
self as a matter of right, it follows that the se<'tion could not apply in a case like the 
one under discussion. 

I am advised further by you that the controversy inquired about in your second 
question is involved in an action pending in the common pleas court of one of the 
counties of the state, which court, under the decision last above cited, has jurisdiction 
of the action without any appeal to the tax commission. It would seem that under 
such circumstances the commission should not attempt to exercise jurisdiction where 
its power to do so may be at all doubtful. 

260. 

Respectfully, 
EDWARD C. TURNER, 

Attorne1J General. 

CRIMINAL CASES-ATTENDANCE AND MILEAGE OF WITNESSES 
FROM OUTSIDE OF STATE MAY BE PAID FROM STATE LINE­
ANY DEFICIENCY CHARGES MAY BE MADE, UNDER SECTION 
3004, G. C., AGAINST "IN FURTRRRANCE OF JUSTICE FUND." 

Attendance and mileage of foreign witness from state line may be taxed in costs in 
criminal cases by order of the court. nejicienc1J in actual mileage from place of residence 
of foreign witness may be made up out of prosecuting attorney's 3004 General Code fund. 

COLUMBUS, OHIO, ApJiil HI, 1915. 

HoN. 0THO W. KENNEDY, Prosecuting Attorne1J, Bucyrus, Ohio. 
DEAR Sm:-I am in receipt of yours of the 17th requesting an opinion upon the 

following state of facts: 

"I desire your opinion at the earliest date possible upon the following 
matters, for the reason that I have cases pending in this county involving 
the questions herein submitted, and they will be on trial very soon: 

"First: When a person has been indicted and the case is set for trial, but 
one or more material witnesses are not within the state of Ohio, but in the 
state of Pennsylvania, and ft is very necessary to have these witnesses on 
the witness stand before the jury, and they are willing to come on the con­
dition that they receive the usual allowance for witnesses and the usual mileage 
for witnesses, but on no other conditions. Under this state of facts, bas the 
prosecuting attorney a right to request them to come and promise them 
the usual mileage for witnesses and the usual fees, and thereby obligate the 
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county to pay same, provided such wiij;ness comes pursuant to such request? 
ThereF no argument but that they are without the jurisdiction of our court, 
and they cannot be served with subpoenas. 

"Second: Or should this matter be first taken before the commissioners 
and have them to give the prosecutor the authority to make &uch an arrange­
ment, or would the commi.ssioners have any jurisd,iction over it, even though 
they were inclined to grant the request? 

"Third: Could the prosecuting attorney charge it up as part of his 
expense account, as provided in section 3004, G. C.? 

"Fourth: Or if the same cannot be done as above suggested, how can 
it be done, or at all'? 

"Depositions probably could be taken, but you are fully aware of the fact 
that depo~iMpns are always unsatisfactory and it is much better to have the 
witnesses themselves before the court and the jury. 

"Your full and complete reply to the foregoipg at the very earliest date 
possible, in view of the fact that I, within a very few days, will be required, to 
resort to some means of getting evidence from foreign states, will be much 
appreciated." 

If you will have the subpoenas issued and you mail them to the witnesses you 
may then have their attendance, and mileage from the state line, paid by order of the 
court, shoWing that the witnesses came upon the call of the prosecuting attorney, and 
taxed as costs in the case. Any deficiency in the amount of their actual mileage is a 
proper charge against your "in furtherance of justice fund" under section 3004, G. C. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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261. 

COLLATERAL IXHERITAXCE TAX-APPLICATIOX TO CERTAIX BE­
QUESTS-IXCO:\IES TO AID WORTHY THEOLOGICAL STUDEXTS, 
EXE:\IPT-TO AID XEEDY :\IIXISTERS OF CERTAIN RELIGIOUS 
DEXO:\IIXATIOX, TAXABLE-IX TRUST TO BE DISTRIBUTED FOR 
BEXEVOLEXT AXD CHARITABLE PURPOSES, TAXABLE-TO A 
CHURCH FOR CHARITABLE PURPOSES, TAXABLE-TO CE:\IETERY 
CORPORATIOX, WHEX EXE:\IPT-TO CHARITABLE HO:\IE FOR 
JEWISH AGED AXD IXFIR:\1, TAXABLE, UXLESS OPEX TO ALL 
MEMBERS OF CERTAIX RACE-TO JEWISH HOSPITAL ASSOCIA­
TIOX, OPEN TO ALL. EXE:\IPT-TO COLLEGE, FOR LIBRARY, IF 
OPEN TO ALL, EXE:\IPT. 

A bequest to a college, the income of which is to be used in aiding worthy students of a 
theological seminary, is exempt from tile inheritance tax, .,;hen the seminary is open to 
all the public upon the same terms, and if not operated/or profit. 

A bequest to a society for aiding ne.edy minister$ of a certain religious denomination 
is subject to the inheritance tax. 

A bequest to executors in trust to be distributed to any societies and corporations organ­
i~ed for benevolent and charitable purposes is subject to the inheritance tax. 

A bequest to an individual to be administered for charitabl,e purposes is subject to the 
inheritance tax. 

A bequest to a church to be administered for charitable purposes in the discretion of 
the trustees of the church is subject to the inheritance tax. 

Two bequests in the same will to the same cemetery corporation, the income of which 
is to be used, respectively, for the maintenance of different cemetery lots, are to be regarded 
as separate estates for the purpose of the inheritance lax, and if neither exceeds five hundred 
dollars in anwunt no tax is assessable. 

A bequest to a charitable home for Jewish aged and infirm, which is open only to mem­
bers of a specifif?d religious denomination or sect, or tlwse entertaining a given religious 
belief, is not exempt. from taxation; but if the home is open to all members of a certain rar11 
upon the same terms, the bequest is exempt from the inheritance tax. 

A bequest to a Jewish hospital association maintaining a hospital which is uper. to 
all on the same terms and is charitable in its nalttre is exempt from the inheritam:e fn.c. 

A bequest to a college, the income of which is to be ttsed in sustaining a librnr·y therein, 
is exempt from taxation, if the college is open to all on the same terms, artd i.• not operated 
for profit. 

CoLmmus, Omo, April HI, 19Hi. 

HoN. \VJLLL\~I H. LuEDER~>, Probate .Judge, Cincinnati, Ohio. 
DEAR SJR:-1 acknowledge receipt of your letter of April 3d, requesting my opinion 

upon the application of the collateral inheritance tax law to certain devises and be­
quests: 

"1. A hequel't to the German Wallace College, a corporation under the 
laws of Ohio, the i,ncome of which is to be used in ai'fling worthy students 
of a theological seminary in connection therewith. 

"2. A residuary devise and bequest to executors in trust, the first 
$50,000 to be distributed to 'the preacher's aid society or their equivalent 
soc¥t.ries in such German Conferences of th~;J Methodist Epi,scopal Church 
as they may select,' and the balance to 'any 9ilcieties atld corporations organ­
ized for benevolent and char\'table purposes as in their judgment they may deem 
best.' 

"3. A bequest in truilt, with direction to invest and pay the net income 
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'for the relief aJJ.d assistance of needy and deserving persons, in such manner 
and in such amounts as he (the trustee) may deem wise.' The codieil malqng 
this bequest states it is the wish of the testator 'to prov.ide a fund to help in 
emergencies occasioned by sickness, accident and other trouble,' but the 
di'3tribution of the income shall rest wholly in the discretion of the trustee, 
who shal~ serve without bond. 

"There .is a further provision that upon the death or incapacjt.y of the 
trustee, the bequest, and any undistributed income, shaU be 'turned into the 
hands of trustees of the Methodist Episcopal Church, incorporated under the 
laws of Ohio, to be administered in the manner above prov.ided for.' 

"4. Two bequests in the same will to the proprietors of a cemetery 
corporation in trust, the income to be used for the care, preservation and 
improvement of certain lots and monuments therein. Each bequest is in the 
~urn of S500 and they relate to di.fferent cemetery lots. 

"The question in this C'ase i~ as to whether or not the exemption of S500 
applies to each bequest· or to both together lin which latter event it is assumed 
that the remaining $1),'00 of the aggregate bequest wijl be subject to tn,xation). 

·'5. A beq~st to a home for the Jewish aged and infirm, which is open 
only to Israelites, that is, persons of this particular religious faith. 
. "6. A bequest to a Jewish hospital association, the income of which is to 
be used for the general benefit of the hospi\tol. The hospital is open to all per­
sons of whatever creed, nationality or color, on equal terms." 

With respect to the first questicn which you submit, it i~ to be noted that the 
theological seminary there~h referred to is under the control and supervisio;n of a certain 
church; yet it is stated that the pupils therein are or may be of all denomi'nati"ons and 
that there are no restrictions as to creed or natlbnality for admission. I take it, there­
fore, that a pupil might prepare himself for the ministry or some related life work in 
the theological seminary u,pder consideration, without being obligated in any way 
to enter the ministry of the church which supervises the seminary. 

Therefore, in my opinion, the mere fact that the seminary is under the super­
vi:sion of the church and is perhaps primarily designed and intended to inculcate the 
religious doctrines of that church, does not deprive it of its public character any more 
than a college of liberal arts or a parochial school mainta~ed under the supervision 
of a church would, by reason of that fact, be deprived of a similar character. 

Gerke v. Purcell, 25 0. S., 229. 
Little v. Seminary, 72 0. S., 417. 

The case last cited is almost directly in point, being distinguishable only on the 
ground that it related to exemption from general property taxation, which, however, 
is I think analogous to the question submitted by you. It appeared that the instit.u­
tion involved in that case was a theological seminary free and open to all on the same 
conditions, and controlled and managed by the synods of the United Presbyterian 
Church of North Amerlca. The court held that it was as ~nstitution of purely public 
charity for the .purpose of the statutes relating to general property taxation. 

The exempilion provisions of the collateral inheritance tax laws are found in section 
5332, General Code, as follows: 

"Section 5332. The provisi-ons of the next preceding sect.ion shall not 
apply to property, or interests in property, transmitted to the stat.e of Ohio 
under the intestate laws of the state, or embraC'ed in a bequest, devise, transfer 
or conveyance to, or for the use of the state of Obi.), or to or for the uBe of a 
munic,ipal corporE tion or other politiC'al subdivisiun thereof for exclusively pub-
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lie purposes, or public institutions of learning, or to or for the use of an ~nsti­
tution in this state for purpose only of publ~c charity or other exclusively 
public purposes. The property, or interests in property so transmitted or 
embraced in such devise, bequest, transfer or conveyance shall be exempt from 
all inheritance and other taxes while used exclusively for any of such pur­
poses." 
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The bequest in question, whye made to the college as ~uch, is not, in my judg­
ment, to be regarded as one "to or for the use of * * * .public 'institutions of 
learning" because the use is not the general mai)ltenance of the college, but the aid 
and support of worthy students in the seminary. Therefore, the question presented 
is as to whether or not it is "to or for the use of an institution in this state for purpose 
only of public charity." 

I am of the opinion that the bequest is "for purpose only of public charity" within 
the mean.irlg of the statutes. The distinction between a public and a private charity 
it~ found, I think, in the case of Philadelphia v. :\lasonir Home, 160 Pa., 572. The 
opinion in that case, which related to the taxation as property of an institution main­
tained for the benefit of members of certain fraternal 01der and their dependents, 
contains the following language: 

"A charity may restrict its adinissions to a class of humanity, and still 
be public; it may be for the bli'lld, the mute, those suffering from special 
diseases, for the aged, for infants, for women, for men, for different callings 
or trades by which humanity earn<> its bread, and as long as the eJgssifica-

, tion is determined by some distinction which involuntarily affects or may 
affect any of the whole people, although only a small number may be directly 
benefited, it is public. But when the right to admission depends on the fact 
of voluntary association with some particular society then a distinction is 
made which concerns not the public at large. The public is interested in the 
relief of its members, because they are men, women and children, not be­
cause they are Masons. A home without charges exclusively for Presbyter­
ians, Espiscopalians, Catholics or :Vlethodists, would not be a public charity. 
But then to exclude every other idea of public, as distinguished from private, 
the word 'purely' is prefixed by the constitution; this is to intensify the word 
'public,' not 'charity.' It must be pnrely public: that is, there must be no 
admixture of any qualification for admission, heterogeneous, and not solely 
relating to the public. That the appellee is wholly without profit or gain 
only shows that it is purely a chrrity, and not that it is a purely public charity.'' 

It will be observed that the line of demarcation between what is a public chaxity 
and what is a private charity may be finely drawn. For example, the Pennsylvania 
court seems to classHy occupations as creating involuntary distinctions, and it must. 
be adinitted that occupational classifications have always been upheld as public charities. 
It seems to me that the somewhat'tiber~l definition which has been given to the phrase 
"p~bljc charity" includes a gift for the benefit of a class of students in a particular 
publi~ institJtion of learning. · 

The principles upon whi<:h I have reached my conclusion then would apply to any 
gift for the benefit of students of a particular institution, as distinguished, for example, 
from gifts for the benefit of needy students or apprentices of a particular branch of 
learning. The institution to the students of which the bequest is limited, being itseli 
open to all on equal terms, the charity is public. 

The doctrine of Philadelphia v. :\iasonic Home, supra, is in O<'cord with the rule 
in Ohio. 
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Morning Star Lodge v. Hayslip, 23 0. S., 14!. 

I have chosen to cite the Pennsylvania case because of the careful distinctions 
which are drawn from the opinion, and which are serviceable in connection with your 
question. 

I therefore conclude as to the first bequest concerning which you inquire that the 
same is exempt from the collateral inheritance tax. 

2. Coming now to the second bequest, I advise, on the principles above dill­
cussed, that the primary distribution thereunder to the preacher's aid society or equiva­
lent societies of cerhin conferences of the Methodist Episcopal Church is not exempt. 
In so advising I assume that the societies mentioned exist for the purpose of relieving 
and aiding the ministers of a certain denomination. See the opinion of my predecessor 
in the matter of the Western Methodist Book Concern, vol. 1, annual report for 1!H2, 
page 617, with which I agree. Mr. Hogan's opinion relate'! to propert-y taxation, 
but the underlying principles are the same with respect to inheritance taxation. 

The question as to the balance of the residuary devi~e and bequest is more difficult. 
It is for the use of "any societies and corporations organized for benevolent and chari­
table purposes." As pointed out in the Pennsylvania case, a corporation or institution 
may be organized for benevolent or charitable purposes· without being pul1licly chari­
table in its nature. Moreover, an institution might be one of public charjty, and 
yet not be within the exemption because the same is limited to institutions "in this 
state." 

Humphreys v. State, 70 0. S., 67. 

The residuary bequest and devise is therefore so general ~pd vague in its terms as, 
in my opinion, to deprive it of the privilege of exemption, In order to be entitled to 
exemption it must satisfy the statutory requirements, whereas the trustees might, 
within the terms of the trust, apply its proceeds for the use of institutions other than 
those mentioned in the statute. 

3. The initial bequest whi.ch is next ment,ioned in your letter ia clearly not exempt 
from taxation, because it h3 not made "to or for the use of * * * an institution 
in this state." The trustee is an individual and so are the intended beneficiaries. 
The rule here is that a bequest to an individual trustee for the relief of needy individuals 
is not exempt. The charity in order to take by will or inheritance exempt from the 
tax must be institutional. · 

The difficulty here arises from the fact that upon the decease or i.ncapacity of the 
original trustee, the principal sum, together with the accumulated and undistributed 
income, is to be turned over "to trustees of the Methodist Episcopal Chmch, incor­
porated under the laws of Ohio," to be administered for the benefit of needy individuals, 
in the manner provirled for. 

Altho11gh I incline to the opinion that a church, which is not an institution of 
purely public charity, is such an "institution" as may administer a gift "for the purpose 
only of public charity" within the meaning of the inheritance tax law, I question 
whether this part of the bequest is exempt from taxation, if indeed it i'l valid at all. 
My reasons for expressing this doubt are two: 

"1. I do not believe that there is in existence any such specific institution 
as 'the trustees of the Methodist Episcopal Church incorporated under the 
laws of Ohio.' If this is the exact language of the codicil, it would seem that 
the gift over would fa.i~ for lack of definiteness. Every local soc~ty of this 
church is, as I unde~tand it, incorporated, but there i13 no ceutral incorporated 
organization of this name. 

"2. The original trust was to be administered 'in the discretion of the 
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trust-ee.' The trustee might exerc~e this discietion so as to limit the charity 
and thus make it not public i.n character." 
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For both of these reasons I am of the opinion that no part of the bequest in question 
is exempt from taxation, so that the division of it into two successive estates becomes 
immaterial, and the tax should now be assessed and collected upon the whole estate. 

4. The answer to your fourth question also is suggested by observing the exact 
language of the statutes. Although the five hundred dollars minimum of section 
5331, General Code, is often spoken of as an exemption, in strict contemplation of law 
it is not an exemption, as inheritances of less than five hundred dollars are simply not 
subject to the tax at all. The section provi:les in part as follows: 

"All property within the jurisdir.tion oft~ state, and any interests therein 
* * * whi'Ch pass by will or by the intestate laws * * * or by deed 
* * * made or intended to take effect in possession or enjoyment after the 
death of the grantor, to a per~on iJn trust or otherwise, other t.han to or for 
the use of the * * * lineal descendant * * * sha.ll be liable to a 
tax of five per cent. of its value, above the sum of five hundred dollars." 

Of course, a corporation i.s a "person" within the meaning of the section. On 
the other hand, it must be admitted that two or more gift~, devises or bequests might 
be made to the same trustee for distinct and separate uses, and would then have to 
be regarded as separate inheritances, it being the rule that the beneficial use, and not 
the legal title, determines the quality of the inheritance. 

The case you submit then presents the question as to whether the purposes of the 
trust are so far separate and distinct as to keep the bequests themselves sepa,rate; 
or whether, the trustee being the same, the two should be added together for the purpolfe 
of determining the value of the property passing to "a person," within the meaning 
of the statute. 

I am of the opinion that the bequests are separate and distinct, and that the fact 
that the trustee is the same in each case is immaterial. Therefore, I am of the opinion 
that the exemption attaches to each, and that no tax is chargeable on account of both 
or either. 

5. Before answering your question respecting the fifth bequest mentioned by 
you, I feel obliged to place an interpretation upon your letter so that the conclusion 
which I shall express will not be misundetstood. 

You say that you are advised "that no one can be admitted to the home except 
he be an Israelite." If by this statement you mean that membership in any religious 
body or denomination, or adherence to any particular religious belief is a prerequisite 
to admission to the home, then on the principles laid down in Philadelphia. v. Masonic 
Home, supru, and in the cpinion of my predecessor in the matter of the Western Metho­
dist Book Con<:em, to which I have referred, the bequest would be taXAble. This 
is the meaning which I have given to your letter in stating the question at the outset 
of this opinion. 

But if you mean that persons of the Hebrew race are admitted without discrimina­
tion on the grounds of religious belief or otherwise, then on the principles laid down 
in the authorities above cited, the charity would be a public one and the inheritance 
would be exempt from taxation. 

6. The principles just referred to will Iesult, of course, in the conclusion that 
the sixth bequest of which you speak is exempt from inheritance taxation. 

I acknowledge receipt in connection with the letter of a brief prepared by Messrs 
Webber & Webber and a statement prepared by John C. Matting, treasurer of the 
Baldwin-Wallace college, mailed under separate cover. 
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The information and arguments set forth in these papers bear upon the question 
as to the exemption of another bequest which is mentioned by you in your letter, viz: 

"A bequest to the German Wallace college of 85,000 in trust, the same 
to become and remain a part of the library fund of the college and its theo­
logical seminary, and the income to be used in sustaining a library for the use 
of the college and seminary.'' 

You stated in your first letter that you were of the opinion that this bequest is ex­
empt. In this opinion I concur. In view of your expression of opinion I have refrained 
from discussing the question more ela.bomtely. 

262. 

Respectfully, 
EnwARD C. TuRN~:R, 

Att,rney Genf1'11. 

ABSTRACT OF TITLE-LAND IN CITY OF CINCINNATI BELONGING 
TO THE RIDING CLUB-ARMORY SITE. 

Abstract, 'l'he Ridiny Club of Cincinnati, property, to Ohio state armory. 

CoLUMBus, 0HIIJ, Ap1il 20, 1915. 

Ohio State Armory Board, Columbus, Ohio. 
GENT£.El\JEN:-Complying with your request for an opinion in reference to the 

title of certain real estate situated in the city of Cincinnati, Hamilton county, Ohio, 
as the same is shown by an abstract furnished by the Guarantee. Title and Trust com­
pany of Cincinnati, under date of Janaua.ry 23, 1915, said abstract purporting to con­
tain the chain of title of the following described real estate, I beg to state that my 
examination of the title disclOses the followipg situation: 

The property under examination is as follows: 

"Situete in section 13, township 3, fractional range 2, of the Miami pur­
chase, and in the city of Cincinnati, Hamilton county, Ohio, and more par­
ticularly described as follows: Commencing at a point on the north side of 
Helen or Nellie street, thirty-five (35) feet west of the east line of section 13 
Millcreek township; thence northwardly on a line mald.ng a northwest angle 
with the north line of Helen or Nellie street of 75 degrees, 34 minutes, 225.80 
feet, to the north line of the McCormi;ck property; thence westwardly with 
the said McCormick line 107.30 feet; thence southwardly parallel with the 
first described line 247.13 feet to a point in the north line of Helen or Nell.i.e 
street; th~nce east with the north line of Helen or Nellie street, to the place 
of beginning. 

"Also the following described real estate, situate in the same state, 
county, city, township, section and fractional range as aforesaid, and more par· 
ticularly described as follows: Commencing at a point in the north Iilte of 
Helen or Nellie street, 135 feet west of the east line of section 13, Millcreek 
township; thence northwardly on a line making a northwest angle with the 
north line of Helen or Nellie street of 75 degrees, 34 minutes, 247.13 feet, to 
the north line of the McCormick property; thence westwardly with the said 
McCormick's lihe 5.365 feet (plat shows .5.305); thence southwardly parallel 
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with the first described line 248.20 feet to the north line of Helen or :Nellie 
street; thence east v.ith said north line of Helen or Xellie street, 5 feet to the 
place of beginning. 

"Also, the following described real estate, eoituate in the city of Cincin­
nati, Hamilton county, Ohio, and being part of lot No. 26 of Reakirt and 
Donaldson's subdivision, as the same is recorded in plat book 5, pages 62 and 
63 of the records of Hamilton county, Ohio, and more particularly described 
as follows: Beginning at a point on the east side of Cumberland street at the 
northwest corner of said lot No. 26; thence eastwardly along the north line of 
said lot 26, 58 feet more or less, to a point where said line is intersected by the 
middle of Burnet 'avenue produced northwardly; thence southwardly along 
said middle line of Burnet avenue produced 30 feet more or less, to the south 
line of said lot 26; thence westwardly along said south line 60 feet, more or 
less, to the east tine of Cumberland street; thence northwardly along the east 
line of Cumberland street 18.65 feet to the place of beginning. 
. "Also, the followhg described real estate in the city of Cincinnati, 
Hamilton county, Ohio, and being part of lot 73 of Reakirt and Donaldson's 
subdivision as aforesaid, and bounded and described as follows, towit: 
Beginning at a pcint in the south line of s1.id lot 73, where the same is inter" 
sected by the west line of five-foot (5) strip conveyed to The Riding Club of 
Cincinnati, by William J. McCormick, by deed rerorded in deed book No. 778, 
page 502, Hnmilton county, Ohio, records of deeds; thence westwardly along 
the west line of said five (5) foot strip extended 59.55 feet, more or less, to the 
north line of said lot 73; thence eastwardly along the said north line of said 
lot 73 ____________ feet to the west line of Cumberland street; thence south-
wardly along the west line of Cumberland street 59.55 feet, more or less, to the 
southeast corner of said lo~ 73; thence westwardly along the south line of said 
lot 73; to the place of beginning." 
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I find, upon the showing made by the abstract hereinbefore mentioned, that the title 
to the above described property is good of record in fee simple in the name of "The 
Riding Club of Cincinnati" (except as hereinafter noted), subject to the following: 

1. To the taxes for the year 1914, which are a lien, and unpaid. 
2. To the taxes for the year 1915, which are now a lien (amount not yet de­

termined). 
3. The Riding Club of Cincinnati is a corporation (not .for profit) organized 

under the laws of 04io. 
I have examined the minutes of the aforesaid corporation, a copy of which is 

attached to the abstract and considered in forming this opinion. It appears that on 
the lOth day of December, 1914, a proposition, covering among other things, the prop­
erty under examination, was made by the Seton Realty Company, wherein an option 
was asked until the 30th day of April, 1915. Thereupon, on the same day, the trus­
tees of said corporation, by a three-fourths (~) affirmative vote (voting in person and 
not by proxy) adopted a resolution accepting the proposition of purchase, granting 
the option, and instructed its secretary to legally notify the members of a called meet­
ing, stating the time, place and purpose of the same. Notice was given both by pub­
licati:on in a newspaper and by registered mail. Pursuant to the notice, the meeting 
of the members was held at the time and plare stated therein, and by an affirmative 
vote of three-fourths ~~) of the members, either in person or by proxy, the action of 
the trustees was ratified. A ten cent United States revenue stamp, duly cancelled, 
appears on each proxy, and the vote of the individual member is endorsed thereon. 

I have also examined senate bill No. 80, passed and approved February 11, 1915, 
the same proviiling funds and having reference to the manner in which this property 
is to be acquired. 
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I have a.Jso had an inventory m!lde of the chattel property situated in the building 
located on the property herein described, the same being included in the contract 
between the state of Ohio and the Seton Realty Company, and a copy of which I here­
with enclose. 

I am informed, that it was the intention of the Seton Realty Company, in ac­
cordance with the terms and provisions of its contract with the Riding Club of Cin­
cinnati, to designate the -state of Ohio as the purchaser, and have the Ridi;pg Club 
execute instruments of conveyance directly to the state. 

The Riding C\ub cannot legally comply with the provisions of senate bill No. 80. 
Aside from its contract with the Seton Realty Company, the Riding Club has no 
authori;ty in law to make a gift of its property. The mere designation of the state as 
a purchaser would not relieve the conveyance of its gift character. 

In order for the Seton Realty Company to comply with the tenns of its contract 
with the state, there must first be a conveyance to it by the Ri<l.Utg Club. 

An examination of the Hamilton county records fails to disclose anything that 
would prevent the Seton Realty Company from conveying this property free, clear 
and unincumbered, in the event of the transfer as above suggested. 

At a conference had with the officers of both the corporations, it was agreed that 
the above· suggestions be carried out, and the Riding Club has executed, and is ready 
to deliver warranty deed and bill of sale, conveying to the Seton Realty Company the 
real e'3tate and the chattel property covered by the contract, and the Realty Company 
will in turn convey to the state. · 

A certified copy of the minutes of the Riding Club of Cincinnati has been pre-. 
pared and the same will be made a matter of record, and I am informed that the matter 
can be closed up without any delay. 

263. 

Respectfully, 
EowARn C. TuRNEn, 

Attorney Ge1teral. 

MIAMI UNIVERSITY LANDS-LEASED PRIOR TO 1851, UNDER ACT 
INCORPORATING UNIVERSITY ARE EXEMPT FROM STATE TAXES. 

Miami University lands held uruler leases executed prior to 1851 are under the terms 
of the act incorporating the university are exempt from all state taxes. 

CoLUMBUs, Oaw, April 20, 1915. 

The Tax Commission of Ohio, Columbus, 0hio. 
GENTLEMEN:-! acknowledge receipt of your letter of April 14th, which is as 

follows: 

"For the past twenty-five years or more, no state sin'ki:og fund or uni­
versity fund taxes have been laid on university lands in the townships of Han­
over, Milford and Oxford, Butler county, Ohio. These lands are held under 
lease by the present holders who pay an annual rental direct to Miami Uni-
versity. ' 

"Please give the coiDIDission your written opinion whether or not surh 
lands are exempt from the payment of state or any other taxes." 

The lands in question are evidently a part of those which were vested by the con-
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gress of the ~nited States, by the act of ~larch 3, 1803, in the state of Ohio, for the 
purpose of establishing an academy to be located in the John Cleves Symmes' purchase, 
and which were in turn vested by the legislature in the corporation designated by the 
name and style of "The President and Trustees of the :\liami University" created by 
the act of February 9, 1809, 7. 0. L., 184. This act created ~liami University, and 
its president and trustees as a body politic, erected certain designated individuals into 
a body politic and corporate, defined the powers of the trustees and corporation as 
such, and with respect to the lands made the following, among other provisions: 

"Section 10. * * * That the said lands "' * * be and the same 
are hereby vested in the said corporation, which, by this act is created, and 
their successors forever, for the sole use, benefit and support of the said uni­
versity, to be held by said corporation, in their corporate capacity, with full 
power and authority to divide, sub-divide and expose the same to sale in tracts 
of not less than ~ighty, nor more than one hundred and sixty acres, and for the 
term of ninety-nine years, renewable forever, subject to a valuation every 
fifteen years, always considering the land in an unimproved state for the 
purpose of valuation * "' * and the said tenants or lessees shall enjoy and 
exercise all the rights and privileges which they would be entitled to enjoy 
did they hold the said lands in fee simple, any law to the contrary notwith­
standing * * *" 

"Section 11. That the clear, annual rents, issues and profits of all the 
estate, * * * of which the said corporation shall be seized * • * in 
their corporate capacity, shall be appropriated to the endowment of the said 
university. "' * *" 

"Section 13. That the lands appropriated and vested in the corporation, 
with the buildings which may be erected thereon, for the accommodation of 
the president, professors and other officers, students and servants of the uni­
versity, and any buildings appertaining thereto; and also the dwelling-house 
and other buildings which may be built and erected on the lands, shall l•e exempt 
from all state taxes." 

In Armstrong v. Treasurer of Athens County, 10 Ohio Reports '235, it was held 
that Ohio University lands vested in the trustees of that institution under circum­
stances quite similar to those above outlined with respect to Miami University, lost 
their exemption when under authority of subsequent legislation they were sold and 
deeded in fee simple to the purchasers. The court, in its opinion per Hitchcock, 
judge, however, clearly recognizes the application of article I, section 10 of the con­
stitution of the United States, prohibiting passage by the state of laws impairing the 
obligation of contracts. 

In Matheny v. Golden, 5. 0. S., 361, other Ohio University lands which had not 
been sold, but were still held under lease for ninety-nine years, renewable forever, 
were held exempt from taxation under a provision of the act establishing the Ohio 
University, which corresponded with the provisions of the act incorporating Miami 
University which is now bei'ng considered. The sylhi.bus of the case is, in part, as 
follows: 

"Where the state, by an act incorporating the Ohio University, vested 
in that institution two townships of land for the support of the university and 
instruction of youth, and in the same act authorized the university to lease 
said lands for ninety-nine years, renewable forever, and provided that lands 
thus to be leased, should forever thereafter be exempt from all state taxes: 
Held, that the acceptance of such leases at a fixed rent or rate of purchase by 
the lessees, constitutes a binding contract between the state and the lessees. 
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"A subsequent act of the legislatlixe, levying a state tax on such lands, 
is a 'law impairing the obligation of contracts,' within the purview of the lOth 
section of the 1st article of the constitution of the United States, and is there­
fore, pro tanto, null and void." 

Elaborate opinions in snpport of the judgment and dissenting therefrom were 
filed by Brinkerhoff, J., and" Bartley, C. J., respectively, but the majority of the court 
sustained the opinion of the former, in which it was held, conformably to the syllabi.Ia, 
that the state having offered lands on terms and conditions which induded peiJ:ietual 
exemption from state taxes could not by subsequent sta.tutes, or even by subsequent 
constitutional amendment, impair the corresponding obligation of contracts which 
were entered into when the leases were executed. The following language from the 
opinion is pertinent: 

"Here, then, were parties competent to contract; for no one will question 
the competency in this respect of the complainant and those for whom he 
sues. Did those parties agree? Did their minds meet? What were the facts'? 
The state opens the negotiation, and, speaking through. her legislative act, 
makes her proposition to the complainant and his associates to thi<> effect: 
If you will lease these lands at a fixed rent, payable to the Ohio University, 
for ninety-nine years, your lands thus leased shall be perpetually exempt from 
all states' taxes. This is the proposition of the state. The complainant and 
his associates lease the lands accordingly; they bind themselves to pay, have 
paid and must contin~e to pay, a fixed rent accordingly; a rent fixed, as a 
matter of course, at a considerably higher rate than they would have been 
willing to pay had it not been for the proposed exemption. Relying on the 
faith of the state for the fulfil1ment by her of a contract based on her own 
proposition, they take leases; and thus accept the proposition of the state 
pure and simple, without modification; and thus the minds of the parties 
have met. .They have respectively agreed to do other particular things. 

"Was there a good and valid consideration? To promote a~d secure the 
instruction of her youth, may properly be said to have been the primeval, as 
it. is the fundamental and favorite policy of Ohio. This policy oliginated with 
the congress of the old confederation, is indicated in the resolutions of that 
body authorizing the first sale of lands within the limits of our state to the 
Ohio Company of Associates, and was provided for in the contract of sale 
between the board of treasury and the agents of that company, while the state 
was still in embryo. In the constitution of 1802, the first organic law of the 
state, it is declared that 'religion, morality and knowledge, being essentially 
necessary to good government and the happiness of ma.nkind, schools and the 
means of instruction shall forever be encouraged by legislative proviFion, not 
inconsistent with the rights of conscience.' Ouc present constitution de­
clares that 'the general assembly shall make such provision, by taxation or 
otherwi,se, as " • • wi:ll secure a thorough and efficient system of common 
schools throughout the state.' And this very year the state i.s levying a tax 
for educational purposes alone, amounting in the aggregate to not less than 
one milli:on two hundred thousand dollars. 

"In the payment by those lessees, then, of a larger rent, in faith of the 
promised exemption, than they otherwise would have been wif.ling to pay, 
to be pPid to the Ohio University, the trustee of the state,· and the creature of 
her legislation, in trust for the promotion of her wise and favorite policy, we 
find an adequate and valuable consideration for the exemption proposed by 
the state, and accepted as a material part of the contract by the lessees. 

"Here, therefore, we have parties competent to contract; a meeting of 
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minds, and mutual agreements to do and not to do particular things; and 
finally a good and valid consideration; and thus there is filled, in every par­
ticular, the legal definition of a binding contract. 

"Contracts stipulating for exemptions of this kind are not favored in law, 
and wilt never be presumed. Charles River Bridge v. Warren Bridge, 11 
Peters 420; Taney, C. J., in Ohio Life Ins. & Trust Co. v. Debolt, 16 How. 
435. And, as an individual member of this court, and speaking for myself 
alone, I am free to say that I am very far from bein~ friendly to-the poliry of 
such exemptions, and am gratified that our present constituthm has effertually 
prohibited the grant of them in future. But the question of constitutional 
and legislative policy is one thing, and the questions of law and fact now 
before us are other and very different things. That here was a contract, per­
fect in all its requisites, is clear; the language and conduct of the parties is 
unequivocaJ, admits of but one interpretation, and leaves no room for pre­
sumptions. 

"Is the recent legislation of the state such as to impair the obligation of 
this contract? The question, unfortunately, can have but one answer. It 
has attempted to tax lands which it had solemnly contracted never to tax. 
Perhaps we ought to presume-and we should certainly be very glad to be 
able to presume-that this recent legislation complained of was the result of 
oversight. But-and we feel neither pride nor pleasure in saying it-the 
language of that legislation seems to be too explicit, and too direct in its appli­
cation to those lands, to admit of so charitable a presumption." 
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That the principles of this decision apply to all state taxes, and not merely to 
such state taxes as might have been reasonably antil'ipated at the time the contract 
was entered into is settled in State ex rei. Treasurer v. Auditor of State, 15 0. S., 482. 

If, then the lands concerning which you inquire were leased prior to the adop­
tion of the constitution of 1851, under the terms and conditions of the act of 1809, 
they are exempt from the state taxes which you mention, and also from all other state 
taxes such as those for state common school purposes and state highway levies. 

I cannot answer your question more specifically without tracing the history of 
the title of the lands in question. Respectfully, 

264. 

EDWARD c. TURNER, 
Attorney General. 

PUBLIC WORKS-APPROVAL OF CERTAIN RAILROAD LEASES. 

CoLUMBUs, OHIO, April 20, 1915. 

HaN. JoHN I. MILLER, Superintendent of Pnblic Works, Columbns, Ohio. 
DEAR Sm:-I acknowledge receipt of your communication of April 13, 1915, 

relating to the following leases, to wit: 
"Valuation. 

"The P. C. C. & St. L. RY---------------------------- S250 00 
"The P. C. C. & St. L. RY---------------------------- 400 00 
"The Wheeling & Lake Erie R. R. Co., W. ~I. Duncan, 

receiver_ .... _. __ ...... ___ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 300 00" 

I am returning these leases with my approval endorsed thereon. 
Respectfully, 

EDWARD c. TURNER. 
Attorney fieneral, 
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265. 

ARTICLES OF INCORPORATION-AMENDMENT' NOT TO BE FILED 
IF TO RETIRE PREFERRED STOCK BY ISSUING COMMON STOCK. 

The secretary of state should not accept or file an amendment to articles of incorporation, 
whereby it is siYIJ:{Jht to retire preferred stock by issuing common stock, thereby exceeding 
the authorized amount of common stock. 

CoLUMBUS, OHIO, April 20, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, C~lumbus, Ohio. 
DEAR SIR:-! am in receipt of your request for an opinion under date 

of Aprillst, transmitting the letter of the firm of lawyers stating the facts upon which 
you desire said opinion. This letter reads as follows: 

"We have your favor in reference to the co.nversion by amendment of 
charter of preferred stock into common stock, in which you say you know of 
no law which will permit it. 

"We know of no law which will permit the conversion of common stock 
into preferred, but nevertheless past attorney generals have advised that it 
can be done and we did it within the last year. 

"We would like very much if you would get an opinion from the attorney 
general upon this point, as we would like to know what position you will take 
if we undertake to file an amendment to the charter of the company auto­
matically converting preferred aR tetired into common." 

This department has a further letter from the same firm of attorneys which states 
the facts a little more fully as follows: 

"We represent a corporation that has seven million dollars of preferred 
capitai outstanding and eight million dollars of common. 

"Under their charter they are compelled to retire $'350,000.00 of the 
preferred stock annually. 

"We would like to know whether we can amend the charter and convert 
the preferred stock when it is retired into common stock, and we would like 
further to know whether you will consider it proper for us to so amend the 
charter that the preferred stock would automatically become common when­
ever it was retired and cancelled, so that in the end we would have a corpora­
tion with fifteen million dollars of common stock. 

"We are writing a similar letter to the secretary of state. We do not seem 
to have any authority in Ohio upon ·this subject, except we have an authority 
that common stock may be converted into preferred. We can see no reason 
why preferred stock could not .be likewise.converted into common. We also 
see no reason why it should not be automatically converted after it is retired, 
but before taking any action we thought we ought to confer with you in 
reference to the same." 

As to the statement· contained in the letter to you that "past attorney generals 
have advised that common stock may be converted into preferred," I can find no 
such ruling in the office. However, that is immaterial at the present time. 

Section 8719, G. C., provides as follows: 

"A corporation organized under the general corporation laws of the state 
may amend its articles of incorporation as follows: 
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"1. So as to change its corporate name, but not to one already appro­
priated, or to one likely to mislead the public. 

"2. So as to change the place where it is to be located, or its principal 
business transacted. 

"3. So as to modiry, enlarge or diminish the objects or purposes for 
which it was formed. 

"4. So as to add to them anything omitted from, or which lawfully 
might have been provided for originally, in such articles. Rut the capital 
stock of a corporation shall not be increased or diminished, by such amendment, 
nor the purpose of its original organization substantially changed." 
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I assume from the statement of facts that at the time of the incorporation of 
this compeny it was authorized to issue eight million dollars of common stock and 
seven million dollars of preferred stock, the preferred stock to be retired at the rate of 
$35(),000.00 per annum. 

A conversion of preferred stock into common stock beyond the amount of common 
stock authorized would crevte an increase in common stock, and as provided in para­
graph four of section 8719 of the General Code, tW.s may not be accomplished by 
amendment. 

The authorized capital stock of thi!l company is not unconditionally fifteen millon 
dollars. It is authorized to issue eight million dollars of common stock and no more. 

· It is also authorized to issue seven million· dollars of preferred stock, but this amount 
is to be annually reduced until there is no preferred stock, at which time the total 
authorized capital of the company will be eight million of dollars. 

Apparently no right was reserved in the original charter to redeem the preferred 
stock with authorized common stock. 

Without going into the rights of the stock holders of the respective classes to 
object to the proposed amendment (which I am clear they have a right to do), I am 
of the opinion that you are not authorized by law to allow the filing of the proposed 
amendment. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 
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266. 

BONDS-AUTHORITY TO ISSUE UNDER BEXSE ACT FOR PURPOSE 
OF INSTALLING NEW WATER SUPPLY OR PUMPING WORKS 
THEREBY ENLARGING EXISTING WATER WORKS-DECISION 
COURT OF APPEALS DOES 1'\0T RE:M:OVE TAX LI:\IITATIONS OF 
BONDS ISSUED UNDER SECTION 1259, G. C. 

The decision inHowland v. The Villa.ge of Cuyahoga Falls (circuit court of appeals 
of the eighth district, October 13, 1914), to the effect that bonds issued under section 1259, 
G. C. (the Rense Act), are subject to the one per cent. limitation of section 3940, G. C.(the 
"Longworth Act"), does 1wt apply to bonds issued under section 1259, G. C., for the enlarge• 
ment or extension of waterworks when the income from the existing works is sujjicient 
to pay the operating expenses of the enlarged works, interest charges and to pass an anwunt 
to the sinking fund sufficient to retire such bonds when they matnre. 

Nor does the other ground of the decision in said case, to the effect that the tax limita­
tions must be taken into consideration in determining whether bonds may be issued under 
section 125\1, G. C., apply to such an issue of bonds. 

CoLmmus, Omo, April 21, 1915. 

DR. E. F. McC.niFBF;LL, Secretary and P:xecutive Officer State Hoard of Jleallh, Colum­
bus, Ohio. 
DEAR Sm:-In your letter of April 6th you quote from a letter addressed to 

you by Hon. John Sherman Taylor, city solicitor of Cambridge, Ohio, calling attention 
to the decisions of the common pleas court and court of appeals of Summit county 
in the case of Howland v. The Village of Cuyahoga Fall~, and questioning the effect 
of the decision upon the power of the city to issue bonds under the Bense act for the 
purpose of installing a new water supply or purifying works in connection with an 
existing waterworks plant. 

You request my opinion upqn the question so suggested, coupling your request 
with the statement that 'the present waterworks may be made "self supporting." 

The decision cited was an interpretation of section 1259 of the General Code in 
connection with sections 3939 to 3951, inclu.Sive, of the General Code, the first section 
being a part of what is known as the "Bense act" and the second group of sections 
constituting what is known as the "Longworth act" in its present form. Sertion 
1259, General Code, provides for the issuance of bonds by municipal corporations 
for the purpose of raising the necessary funds to comply with the orders of the state 
board of health relative to water purification or sewage disposal, a,nd provides in part 
as follows: 

"Section 1259. * * · * The bonds authorized to be issued for such 
purpose shall not exceed five per cent. of the total value of all property in any 
city or village, as listed and assessed for taxation, and may be in addition to 
the total bonded indebtedness otherwise permitted by law. The question 
of the issuance of such bonds shall not be required to be submitted to a vote." 

The provisions of the Longworth act pertinent to the question decided by the 
court of appeals of the eighth circuit and that submitted by you are as follows: 

"Section 3939. When it deems it necessary, the council of a municipal 
corporation, by an affirmative vote of not less than two thirds of the mem­
bers elected or appointed thereto, by ordinance, may issue and s~ll bonds in 
such amounts and denominations, for such period of time, and at such rate 
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of interest, not exceeding six per cent. per annum, as said council may de­
termine and in the manner provided by law, for any of the following specific 
purposes: 

"2. For extending, enlarging, improving, repairing or securing a more 
complete enjoyment of a building or improvement authorized by this section, 
and .for equipping and furnishing it. 

"11. For erecting or purchasing waterworks for supplying water to 
the corporation and the inhabitants thereof. 

"14. For constructing sewers, sewage disposal works, flushing tunnels, 
drains and ditches. 

''Section 3940. Such bonds may be issued for any or all of such pur­
poses, but the total indebtedness created in any one fiscal year, by the council 
of a municipal corporation, under the authority conferred in the preceding 
section, shall not exceed one per cent. of the total value of all property in 
such municipal corporation, as listed and assessed for taxation. 

"Sec. 3941. The net indebteciness created or incurred by the council 
under the authority granted it in section one (1), (G. C., Section 3939), of this 
act, and in an act passed April 29, 1902, to amend sections 2835, 2836 and 
2837 and to repeal section 2837a of the Revised Statutes (0. L., v. 95, p. 318), 
together with its subsequent amendments, shall never exceed four (4) per cent. 
of the total value of all property in such municipal corporation as listed and 
assessed for taxation. 

"Sec. 3942. In addition to the authority granted in section one (1), 
(G. C., section 3939), of this act- and supplementary thereto, the council 
of a municipal corporation, whenever it deems it necessary, may issue and 
sell bonds in such amounts, or denomination, and for such period of time 
and rate of interest not exceeding six per cent. per annum, as it may determine 
upon for any of the purposes set forth in said section one, (G. C., section 
3939), upon obtaining the approval of the electors of the corporation at a 
general or special election in the following manner. 

"Sec. 3948. The net indebtedness created or incurred by a municipal 
corporation under authority of sections one (G. C., section 3939), and four (G. 
C., section 3942), of this act and under the authority of an act passed April 
29, 1902, to amend sections 2835, 2836 and 2837, and to repeal section 2837a 
of the Revised Statutes (0. L., v. 95, p. 318), (G. C., sections 3939 to 3947), 
(original numbering), together with its subsequent amendments, shall never 
exceed in total eight (8) per cent. of the total value of all property in such 
municipal corporation as listed and assessed for taxation. 

"Sec. 3952. That from and after the passage of this act and until and 
including the 30th day of September, 1911, the limitations of four and eight 
per cent. prescribed in this act shall be applied to and based upon the total 
value of all property listed and assessed for taxation in such municipal cor­
poration as determined by the duplicate for the year 1910. On and after 
the first day of October, 1911, the said four per cent. limitation shall be reduced 
to two and one-half per cent., and the said eight per cent. limitation shall 
be reduced to five per cent., and such reduced limitations shall be applied to and 
based upon the value of all the property listed and assessed for taxation in 
such municipal corporation as determined by the duplicate then or there­
after in force. 

"Sec. 3949. The 'net indebtedness' prescribed in sections three and 
ten (G. C., sections 3941 and 3948), of this act shall be the difference between 
the par value of the outstanding and unpaid bonds and the amount held in 
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the sinking fund for their redemption. In ascertaining the limitations of 
one per cent., four per cent. and eight per cent. herein prescribed, the follow­
ing bonds shall not be considered: 

"f. Bonds issued for the purpose of purchasing, constructing, improving 
and extencling waterworks when the income from such waterworks is suffi­
cient to cover the cost of all operating expenses, interest charges and to pass 
a sufficient amount to a sinking fund to retire such bonds when they become 
due." 

In Rowland v. Cuyahoga Falls, supra, there was involved the question as to 
whether a particular prospective bond issue in the sum of one hundred thousand dollars 
for the purpose of constructing certain lines of trunk sewers and a sewage disposal 
plant to be used in connection therewith was lawful. The common pleas court, per 
Rogers, J., held upon the questions argued and presented: 

"1. That the state board of health had no authority to order the village 
to construct the sewers in connection with the sewage disposal plant, but its 
authority extended only to the installation of the plant itself; so that bonds 
could not be issued under section 1259, General Code, and subject to its 
peculiar limitations, the proceeds of which were to be in part devoted to the con­
struction of a system of sewers. 

"2. That under the tax limitation laws of the state the village would 
be without power to levy the necessary taxes to meet the interest and sinking 
fund requirements of the proposed bond issue." 

The court of appeals passed over the first question decided by the common pleas 
court, and planted its derision at least in part upon the proposition that the effect of 
section 1259, General Code, is not to remove as to bonds issued thereunder all the 
limitations of the Longworth act, but only those relative to the net indebtedness out­
standing at any one time, that is, the limitations of section 3941 and 39481 General 
Code, as above quoted, respectively; so that the limitation of section 3940, relative 
to the amount of bonds that might be issued in any one year remains applicable 
to bond issues under section 1259. In reaching this conclusion the court gives to the 
phrase "in addition to the total bonded indebtedness otherwise permitted by law" 
a strict interpretation, emphasizing the word "total." 

It appearing in the case before the court of appeals that the bonds proposed to 
be issued by the village of Cuyahoga Falls would cause the one per cent. limita­
tion of the Longworth act to be exceeded, this of itself was <'Onsidered to be a sufficient 
ground for enjoining their issuance. 

But the court of appeals also held with the common pleas court that levies to 
retire bond issues under the Bense act would have to be made within the appropriate 
limitations of the Smith one per cent. law, so called, and that under the facts of the 
case it did not appear that the necessary interest and sinking fund levies could be made 
within the limitations. The court here based its decision in part upon Rabe v. Board 
of Education, 88 0. S., 403, giving to that decision what appeals to me as a rather strict 
interpretation. There is, however, no question that under the decision in Rabe v. 
Board of Education, supra, the tax limitations constitute, indirectly, debt limitations. 

With the foregoing analysis of the decision in Howland v. Cuyahoga Falls in 
mind its application to the question presented by you may be considered. It i!! clear 
from paragraph "F" of section 3949, General Code, that under certain circumstances 
waterworks bonds are in a clas11 by themselves for the purpose of the Longworth act. 
Just what the exact application of this provision may be I do not feel called upon to 
determine, as no facts are stated in your letter which call for a precise interpretation 
or the application thereof. I assume, however, that by the phrase "self-supporting," 
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as applied to the present waterworks of the city of Cambridge, you mean that the 
water rents are such or will, prior to the issuance of the bonds, be made such as that the 
revenue resulting from the operation of the works is, or may be reasonably anticipated 
to be in the future, sufficient to cover the cost of all operating expenses on account 
of the improved and extended works, the interest charges on all outstanding bonds, 
including those proposed to be issued, and the creation of a sinking fund to retire the 
proposed bonds when they become due. If these conditions exist at the time the 
bonds are issued, then by the express provisions of section 3949, General Code, such 
bonds would not be considered in ascertaining the one per cent. limitation; that is, 
their issuance would not be subject to that limitation. That being the case, one 
ground of the decision in Howland v. Cuyahoga Falls would not apply to nor 
prevent the issuance of bonds for such purposes, even if the amount to be issued would 
exceed one per cent. of the duplicate of the city. 

A more .difficult question is presented with respect to the application of the other 
ground of the decision in Howland v. Cuyahoga Falls to a case of bonds issued for 
waterworks purposes under the circumstances stated by you. Such bonds are, of 
course, general tax duplicate bonds for the retirement of which under article XII, 
section 11 of the constitution, provision must be made at the time of issuance by the 
levy and collection of taxes. Yet under the implied authority of section 3949, General 
Code, and under the direct authority of section 3959, General Code, the interest and 
sinking fund charges of a waterworks bond issue may be met out of the surplus earnings 
of the waterworks, and thus not become a burden upon the gener,ll tax duplicate. 

Said section 3959, General Code, is as follows: 

"Section 3959. After paying the expenses of conducting and managing 
the waterworks, any surplus therefrom may be applied to the rep3irs, enlarg­
ment. or extension of the works or of the reservoirs, the payment of the interest 
of any loan made for their construction or for the creation of a sinking fund 
for the liquidation of the debt. The amount authorized to be levied and 
assessed for waterworks purposes shall be applied by the council to the creation 
of the sinking fund for the payment of the indebtedness incuned for the 
construction and extension of waterworks and for no other purpose what­
ever.'' 

Upon careful consideration I reach the conclusion that waterworks are not within 
the doctrine of Rabe v. Board of Education and Howland v. Cuyahoga Falls, supra, 
when it can be antioipated at the time the bonds are issued that the net income from 
the waterworks, after paying operating expenses, will be sufficient to meet the interest 
and sinking fund requirements of the bonds. At the very least the surplus water 
rentals over operating expenses would obviate the necessity of making levies which 
rpight otherwise be made for extensions and betterments of the waterworks, and in 
any view of the case would, if sufficient to meet the interest and sinking fund require­
ments of the bond issue, have to be regarded as dispensing pro tanto with the necessity 
of levying taxes. Therefore, the limitations upon the taxing power would in no wise 
be involved in such a case. There is a direct relation between the ability of the munici­
pality to levy under the tax limitations for the retirement of such bonds and the exis­
tence of a surplus from water rentaLS. 

It is my opinion, therefore, that neither of the grounds upon which Howland v. 
Cuyahoga Falls, supr!', was decided would apply to or present the issuance of bonds 
for the purpose of constructing improvements in connection with the waterworks of 
the city under the Bense act, when the income from the waterworks is sufficient to pay 
all operating expenses of the works and to pay interest charges and accumulate a sinking 
fund for the retirement of the bonds at maturity. 
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In answering your question I think it proper to refer to the provision of article 
XVII, section 12 of the conStitution, which is as follows: 

"Section 12. Any municipality which acquires, <>onstructs or extends 
any public utility and desires to raise money for such purposes may issue 
mortgage bonds therefor beyond the general limit of bonded indebtedness 
prescribed by law; provided that such mortgage bonds issued beyond the 
general limit of bonded indebtedness prescribed by law shall not impose any 
liability upon such municipality but shall be secured only upon the property and 
revenues of such public utility, including a franchise stating the terms upon 
which, in case of fore<>losure, the purchaser may operate the same, which 
"franchise shall in no case extend for a longer period than twenty years from 
the date of the sale of such utility and franchise on foreclosure." 

If action is taken under this provision, it is obvious that neither the debt limita­
tions nor the tax limitations provided by general laws will in any way affect or impair 
the authority of the municipality to issue such mortgage bonds. 

Respe<:tfully, 
EDWARD c. TURNER. 

Attorney General. 

267. 

DISTRICT ASSESSOR-MERE aPPOINTMENT OF DEPUTY ASSESSOR 
FROM ELIGIBLE LIST IS NOT COMPLETE APPOINTMENT SO AS 
TO ENTITLE PERSON TO PROTECTION OF CIVIL SERVICE LAW. 

When a district assessor notifies one of two persons on the eligible list for appoint­
ment as deputy assessor of a meeting of deputy assessors, but does not otherwise indicate 
that he has appointed such person as a deputy assessor, and in fact no such appointment 
is recorded or certified, and where the person in question does not regard the notice as an 
appointment and does not accept it as such, no appointment has been made and the person 
in question is not entitled to the protection of the civil senice law. 

CoLUMBus, Omo, April 21, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letters of April 16th and April 20th 

submitting for my opinion thereon the following facts: 

"On the morning of March 31, 1915, E. J. Carey, district assessor of 
Hardin county, was removed by the tax commission, and so notified by tel­
egram. R. D. Turner was appointed his successor, but did not qualify and 
assUme his office until Saturday, April 3rd. He was notified by Mr. Carey 
tl~at there was a vacancy in the assessor's force for the city of Kenton, made 
some time previous by the resignation of C .• J. Griffith. On Saturday, the 
second place in the city of Kenton was m,a.de vacant by the resignation of 
Ross W. Scott. There are but two assessors in the city of Kenton. A year 
ago, when the civil service exami,nations were held, but fou.r candidates qual­
ified for the two places, so on the resignation of Griffith and Scott, the eli.gible 
list consisted of two names. The civil service commission holds that where 
there are less than three names on the eligible list, the district assessor has 
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the right to disregard the eligible li.st entirely and make an outside appoint­
ment, subject to their approval. Finding no record of an appointment for a 
successor of either Mr. Griffith or l\Ir. Scott, !\Ir. Turner, the district assessor, 
appointed I. A. Wynn and D. W. Wagner to these assessorships, and applied 
to the civil service commission for their approval of the provisional appoint-
ments. · 

"In reply he received the following letter: 

" '::\IR. R. D. TURNER, 
" 'Kenton, Ohio. 

''DEAR Sm:-The two provisional nominations for deputy assessor in 
Kenton have not been approved by the commission. 

"Our records show that Albert McFarland war. duly appointed from an 
eligible list, and if h,e is willing to serve it will be necessary to give him the 
work. You shoul,d then indicate to this commission one of the two provis· 
ionals you desires us to act upon. 

[Signed.] 
" 'Yours very truly, 

" 'C. H. BRYSON, 
"'Acting Secretary.' 

"Upon investigation and conference with the civil service commission, 
we find that the only written notification tha:t Mr. McFarland had, consisted 
of a carbon copy of a circular letter readi~g as follows: 

"'DEAR Sm:-There will be a meeting of the deputy assessors, Saturday, 
April 3rd, at 1 p. m., to make preparation to commence the valuation of prop­
erty on Monday, April 5th. 

" 'It is important that ydu be here, and to get through with the work we 
want to commence promptly at 1 p. m. 

"'Very truly yours, 
[Signed.] " 'C. J. CAREY, 

" 'District Assessor.' 

"Mr. Carey did not certify either tC> the county auditor or to the tax com­
mission of Ohio, his appointment of Mr. McFarland as is required under sec­
tion 33 of the Warnes law. No one would have known of the appQintment 
had he not raised the question himself with the civil service commission, which 
held this afternoon that the receipt of this circular letter itself, const.ituted the 
appointment. Mr. McFarland did not furnish a bond, and he did not appear 
at the conference of district assessors culled by Mr. Turner and advertised in 
the paper. 

"Mr. Carey, before he left the office, made out a li.st of deputy assessors 
for his successor, :\Ir. Turner, :\Ir. ::\IcFarland's name did not appear on this 
li.st. 

"On the evening of March 31, ::\'Ir. Mf'Farland called :\1r. Turner by tel­
ephone and asked him if he (:\IcFarland) would be appointed as deputy 
assessor. He called :\Ir. Turner again on Friday afternoon, April 2nd. In 
neither conversation, according to nfr. Turner, did Mr. nfcFarland say any­
thing about his alleged appointment. He never called at the office of the dis­
trict assessor." 
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As you yourself suggest, the only question in the case appears to be as to whether 
or not Mr. :\1cFarland was appointed by the outgoing district assessor. If he was 



512 .ANNUAL REPORT 

appointed then it may be assumed that he is entitled to the place unless removed by 
the incoming district assessor. If he was not appointed then it would appear that the 
provisional appointment fm the plll<'e in question was regular and should be approved 
by the civil service commission. I have no hesitancy in holding that no valid appoint­
ment was made. 

The following essential. facts may be recapitulated from your very full statement: 

"1. The outgoing district assessor made no record of such an appoint­
ment. 

"2. No such appointment was certified, as required by section 33 of the 
Warnes law, to the county auditor or to the tax commission of Ohio. 

"3. No direct evidence of any kind exists showing that such an appoint­
ment was made. The only evidence of an intention to appoint is the sending 
out of a circular letter by the outgoing district assessor. That this was not 
treated as an appointment is clear from the fact that Mr. McFarlimd himself 
did not so regard it." 

Even if there had been an appointment, so far as the outgoing district 11ssessor 
could b.ave made it such, the appointment could not have been complete unless ac­
cepted by Mr. McFarland. Mr. McFarland did not, of course~ accept the appoint­
ment as such. 

For the foreging reasons, I am of the opinion that no complete appointment bas 
been made, and that within the reason and spirit of the civil service act Mr. McFar­
land did not at the time the provisional appointment was made bold a position in the 
classified service of the assessment district of Hardin county. 

268. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BONDS-INDUSTRIAL COMMISSION OF OHIO-LAKE COUNTY INTER­
COUNTY HIGHWAY. 

Bonds in amo1mt of $68,000 issued by Lake county for improvements of the inter­
county highway held invalid and their purchase not recommended. 

CoLUMBus, Omo, April 21, 1915. 

The Ind1l8trial Commission of Ohio, Colu.mb1l8, Ohio. 
GENTLEMEN:-! am in receipt of your letter of April 2, 1915, enclosing transcript 

of the proceedings and records of the county commissioners of Lake county, Ohio, 
relative to the issuance of bonds to the amount of $68,000.00 for the improvement of 
the Cleveland-Buffalo inter-county highway No. 2, together with a copy of the pro­
posed form of bond, and requesting my opinion relative to the authority of your com­
mission to purchase the same. 

If the bonds in question are valid obligations of Lake county, the industrial com­
mission is authorized to purchase the same under section 1465-58 of the General Code. 
Therefore, a determination of whether or not the bonds in question are valid obliga­
tions of Lake county will answer both of your questions. 

The transcript discloses that said bonds have been issued under authority of sec­
tion 1223 of the General Code for the purpose of securing money to pay the county's 
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share of improving said inter-county highway. TlJC portion of ~:~uch cost assumed by 
the county in the first instance was 50 per cent. of the .entire estimated cost, and in 
addition, the entire cost of the necessary bridge~:~ and culverts. The portion of the 
road to be improved lies in Willoughby and Mentor townships, and the trustees of 
each of these townships by resolution adopted and certified to the county comnlis­
sioners, have agreed to pay an amount equal to twenty-five per cent. of the entire cost 
of improving so much of the road as lies within their respective townships, which, in 
effect, relieves the county as such from paying one-half of the amount originally as­
sumed by it, and to the same extent transfers the burden of such payment to said 
townships of Willoughby and :\lentor. 

According to the agreement contained in the original application of the county 
commissioners, and the subsequent shifting of a portion of the burden to Willoughby 
and :\ientor townships, accomplished through resolutions of their respective trustees, 
one-half of the money necessary to pay interest and create a sinking fund to redeem 
said bonds when due must be raised by tax levy upon all the taxable property of the 
county, and the remaining half, divided in the proportions above stated, must be raised 
by a tax levy upon all the taxable property of Willoughby and ::\Ientor townships. 

Section 11 of article XII of the constitution of Ohio provides as follow!;: 

"Xo bonded indebtedness of the state, or any political subdivision there­
of, shall be incurred or renewed, unless, in the legislation under which such 
indebtedness is incurred or renewed, provision is made for levying and col­
lecting annually by taxation an amount sufficient to pay the interest on said 
bonds; and to provide a sinking fund for their final redemption at maturity." 

The resolution of the county commissioners of Lake county authorizing the issu­
ance of said bonds contained the following provisions: 

"That for the providing an amount sufficient to pay the interest on said 
bonds and to provide a sinking fund for their final redemption at maturity, 
there shall be, and hereby is ordered levied upon all the taxable property of 
said county, in addition to all other taxes, the following direct annual tax, 
to wit: 

"In the year 1915, a tax sufficient to produce the sum of _______ 81,700 
"In " " 1916,, " " " " " " " 10,400 
"In " " 1917, " " " " " " " 10,050 
"In " " 1918, " " " " " " " 9,700 
"In " " 1919, " " " " " " " 9,350 
"In " " 1920, " " " " " " " u,ooo 
"In " " 1921, " " " " " " " 9,650 
"In " " 1922, " " " " " " " 9,250 
"In " " 1923, " " " " " " " 8,850 
"In " " 1924, " " " " " " 9,450 

"Said tax shall be and hereby is ordered certified, levied and extended 
upon the tax rolls and collected by the same officers, in the same manner and 
at the same time as the taxes for the general purposes, in each of the said years 
are certified, extended and collected; that all funds derived from saW. tax shall 
be placed in said sinking fund, which together with all interest c~llected on 
the same shall be irrevocably pledged to the payment of the principal of said 
bonds when and as the same shall fall due." 

Apparently, the above is the only provision which has been made by the county 

17-A. G. 
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commissioners of Lake county for the payment of interes(upon said bonds, and to 
create a sinking fund for their redemption as they become due. No provision has 
beeg made.for levying a tax upon the townships of Willoughby and 1\Ientor to secure 
funds to pay their proper proportion of the interest and the principal of these bonds. 
I am unable to understand how the county commissioners expect to collect from Wil­
loughby and Mentor townships the respective amounts which they have agreed to 
pay. Neither am I able to understand by what authority a levy of taxes is author­
ized and directed against the taxable property of Lake county to pay the entire amount 
of the interest and principal of these bonds, when by specific agreement the county is 
under obligations to pay only one-half of the 9-ame. 

I am, therefore, of the opinion that the county commissionerf! of Lake county, in 
authorizing the issuance of the bonds to the amount of $68,000.00 for the improve­
ment of the Cleveland-Buffalo inter-county highway No. 2, have not complied with 
the requirements of the section of the Ohio constitution above quoted, and that the 
same should not be purchased by the industrial commission of Ohio. 

In the event that the county commissioners of Lake county decide to correct their 
proceedings, and in anticipation of a future re-submission o'f the question of the val­
idity of these bonds, I desire to call attention to certain omissions in the transciipt of 
information necessary to enable me to intelligently Advise your commission: 

1. There is no affirmative showing that the state highway commission designated 
said road by name and number as an inter-county highway. 

2. There is no showing of what portion of the total existing bonded indebted­
ness of Lake county has been issued for the improvement of the inter~county high-
ways. (Section 1223 of the General Code.) , 

3. Resolution authorizing bond issue should provide for a levy on the duplicates 
of Willoughby and Mentor townships to pay their respective shares of the bonds issued. 

4. Tronscript fails to show the amount of the tax duplicate of Willottghby and 
Mentor townships; also fails to show whether the townships oan raise funds for the 
obligation assumed and still keep within the tax limitation. 

Transcript does not show the amount of the bonded indebtedness of the townships 
of Willoughby and Mentor. 

Although there is no information to that effect in the submitted transcript, yet 
upon investigation at the office of the state highway commissioner, I find that there is 
only $16,000.00 in the inter-county highway fund available for use in Lake county. 
It is evident from the records that the state highway department intends to pay the 
remaining portion of the state's 50 per cent. of the cost of said road improvement from 
the main market road fund. The state highway department has advertised for and 
received bids for the proposed improvement in two parts-one contract covering the 
cost of grading, etc., and the other contract covering the cost of the concrete founda­
tion and the surfacing. 

Although the state highway commissioner is given wide latitctde and authority 
in respect to the main market road fund under section 6859-5 of the General Code, 
yet it is extremely doubtful whether or not he is'authori:<~ed to pool any portion of such 
fund with the inter-county highway fund and with funds of the several counties and 
townships. 

A more serious question arises, however, relative to the right of the county com­
missioners to agree with the state highway commissioner to pay one-half of the cost 
of a road improvement, and to issue bonds upon the strength of such agreement, 
when, as a matter of fact, there is not sufficient money in the inter-county highway 
fund available to pay the portion of the cost of such improvement assumed by the 
state. 

Some other method of procedure should be adopted and followed. If the road 
in question is, as I am informed, a main market road, the highway commissioner has 
undoubted authority to improve any part of the same out of the main market road 
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fund, and since the county commissioners are not limited by law to the payment of 
50 per cent. of the cost of improving an inter-eounty highway, but IOOY pay any 
portion thereof (Section 1207, General Code) in the event that there is not sufficient 
inter-county highway funds available to pay the state's full 50 per cent. I see no 
reason why the state highway commissioner may not, by separate and- distinct con­
tracts, improve a section of the road from the main market road fund and the 
remainder from funds supplied by the several townships, assessments upon abutting 
property and the inter-eounty highway funds. Such a method would keep the main 
market road fund and the inter-eounty highway fund separate, and remove any 
question as to the validity of the bonds issued by the county commissioners, which 
might arise from the method of pooling inter-eounty highway and the main market 
road funds. 

I am herewith returning to you the transcript and bond form submitted with 
your enquiry. 

Respectfully, 
EDWARD c. TURNER, 

A tlorney General. 

269. 

MUNICIPAL COURT, CITY OF COLUMBUS-JUSTICE OF PEACE-TERl\1 
CANNOT BE EXTENDED AS MUNICIPAL JUDGE BY LEGISLATURE. 

CoLUMBus, Oaw, April 21, 1915. 

To the Judiciary Committee of the Ohio Senate, Columbus, Ohio, HoN. OTTO E. VoLLEN­
WEIDER, Chairman. 
GENTLEMEN:-! am in receipt of your letter of April 20, 191.5, in which you re­

quest my opinion as follows: 

"A question arises before our committee relative to the bill amending 
'An act creating a municipal court for the eity of Columbus.' 

"Mr. T. II. Hennessy was elected justice of the peace in the city of Co­
lumbus, for a period of two years beyond the time at which the municipal 
court begins, and the question is whether or not we can, under the present bill, 
extend the term of justice Hennessy for two years! 

"The law creates a court of larger jurisdiction and larger salaries, and 
abolishes the present justices of the peace and police courts. It was passed in 
1913. The present bill is amendatory of that act. 

"Justice Hennessy has been before our committee, and is in favor of the 
municipal court, but the question of the extension of his term comes up at this 
time. 

"The committee will appreciate very mul'11 an early opinion from you as 
to the advisability of extending this term.'' 

As recited in your letter, tr<: act cre2ting a municipal court for the city of Colum­
bus (103 0. L., 292), sections 1558-46, et seq., of the General Code, as well as the pres­
ent bill before your committee to amend said act, abolishes the offices of justice of the 
peace and police court in the city of Columbus, and creates a municipal court for said 
city, having larger jurisdiction than that exercised by said justice of the peace and 
police courts. 

As I understand the question submitted, it involves the right of the legislature to 
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appoint ~lr. T. H. Hennessy as one of the judges of the municipal court of Columbus 
for a period of two years, commencing with the installation of the court. 

In answering your question, permit me to call your attention to section 27 of. 
art.icle II of the constitution of Ohio, which is as follows: 

"The election and appointment of all officers, and the filling of all vacan­
cies, not otherwise provided for by this constitution, or the constitution of tlie 
United States, shall be made in such manner as may be directed by law; but 
no appointing power shall be exercised by the general assembly, except as 
prescribed in this constitution, and in the election of the United States sen­
ators; and in these cases the vote shall be taken 'viva voce.'" 

A full and yery apt discussion of the language used in the above quoted section 
of the constitution, which denies the appointing power to the general assembly, is 
found in the case of State ex rei. Attorney General v. Kennon, eta!., 7 0. S., 546. The 
principle involved is stated at length and clearly explained in the syllabus as follows: 

''1. That the general assembly may by law direct the manner in which 
all.offices existing or created by law or vacancies therein shall be filied by ap­
pointment, except in cases provided by the constitution. 

"2. Directing by law the manner in which an appointment shall be 
made, and making an appointment, are the exercises of two different and dis­
tinct powers; the one prescrihing how an act shall be done, being legislative; 
and the other, doing the act, being administrative. 

"3. The constitutional provisio.1 which authorizes the general assem­
bly to prescribe by law how an appointment shall be made, by express provis­
ion and condition withholds from the general assembly all appointing power. 

"4. Conceding that the general assembly may provide by law for the crea­
tion of an office in the form of a board clothed with the power of selecting, ap­
pointing and removing all officers and filling all vacancies not otherwise pro­
vided for by the constitution, in all offices; and conceding an unlimited power 
in the general assembly to pass laws providing for the creation of offices or 
boards in such cases, even permanent or for life (question which are not before 
us), yet the general assembly cannot exercise any appointing power to fill 
~uch boards or offices. 

"5. The exercise of the power of appointment and removal of state 
officers, and the filling of vacancies which may occure in state offices, is a 
high public function and trust, and not a private, or casual, or incidental 
agency; and the officers of the board so created by statute, to exercise these 
public functions, are vested with official state power, and hold and exercise a 
public franchise and office." 

There is no analogy between the facts presented in your inquiry and the facts 
which were before the supreme court of Ohio in the case of State ex rei. v. Y eatrnan 
89 0. S., 44. In that case the acts of the legislature, "Providing for enlarging and 
extending the jurisdiction of the police court of the city of Cincinnati, and changing 
the name of such court to the municipal court of Cincinnati" (103 0. L., 279); also a 
similar act relating to the city of Dayton (103 0. L., 385), were before the court upon 
the question of their validity. These acts did not abolish the existing police courts 
of Cincinnati and Dayton, nor did they create any new courts. 

The situation presented by your letter and by the act creating the municipal court 
of Columbus presents an entirely different situation. By this act the offices of judge 
of the police court for Columbus and of justices of the peace for ::\1ontgornery town­
ship are abolished, and an entirely new court is created. 
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I am therefore of the opinion that the legislature is prohibited by section 27 of 
article II of the constitution of Ohio from appointing :Mr. T. H. Hennessy, or any otlH'r 
person, as one of the judges of the municipal court of the city of Columbus. 

270. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney General. 

UNIVERSITY OF CINCINNATI-TRUSTEES NOT REQUIRED TO PUR­
CHASE SUPPLIES FROM PURCHASING DEPARTMENT ESTABLISHED 
UKDER SECTION 3626, G. C. 

The trustees of the University of Cincinnati are not required to make purchases from 
purchasing department established under section 3626, G. C. 

CoLUl\IBTTS, Omo, April 21, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GJ~NTLEMEN:-I am in Ieceipt of your letter of March 2, 1915, requesting my 

opinion upon the following question: 

"The city of Cincinnati has a regularly established purchasing depart­
ment, establislJed under authority of section 3626, General Code, et seq. 

"Are the trustees of the University of Cincinnat, acting under the special 
laws creating said board of trustees, required to make purchases of supplies, 
etc., through said purchasing department (see section 3626), or may they act 
independently of said department?" 

Section 3626, G. C., authorizes council of a city: 

"To establish and furnish the necessary equipment for a municipal de­
partment to be known as the department of purchase, construction and repair. 
Such department shall be under the mmw.gement and control of the director 
of public service, who shall purchase all material, supplies, tools, maehinery 
and equipment, together with all construction, alterations and repairs of every 
kind and thing in each of the departments of the municipality whether estab­
lished by law or ordinance." 

Such department is under the management of the director of public service, who 
is required to purchase the things therein enumerated "in each of the departments o£ 
the municipality whether established by law or ordinance." The term "departments" 
as therein used has a peculiar signification and does not mean each and every branch 
of government, as, for example, under the provisions of section 4323 there is estab­
lished a department of public service; under the provisions of section 4367 a depart­
ment of public safety; under the provisions of section 4205-1 a municipal pawn depart­
ment. See also sections 3787 and 3796. 

The laws relating to municipal universities are contained in sections 4001-4003, 
inclusive, and sections 7902-7922, inclusive. In none of said sections, however, is there 
any inclication that the legislature intended that such a university should be considered 
within the restricted definition of "department" of a municipality. Consequently I 
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am of the opinion that the trustees of the University of Cincinnati are not required to 
make purchases of supplies, etc., through the purchasing department established under 
section 3626, G. C. 

271. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-CONTRACT-FOR ROAD E\IPROVE­
MENT IN CUYAHOGA COUNTY LEGALLY AWARDED. 

Upon the facts as now submitted, a contract for a road improvement in Cuyahoga 
county was legally awarded by the state highway commissioner to the firm of Aikens & 
McCleary, and no legal g1·otmd exists for the cancellation of the same. 

CoLUMBus, Omo, April 22, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-Under date of March 30, 1915, your predecessor Hon. James R. 

Marker, addressed a communication to this department relative to a contract with 
the firm of Aikins & McCleary, the communication being received by me on April 
2nd. In this communication it was stated that there was on file in the office of- the 
state highway comrnissioner an opinion rendered January 6, 1915, by my predecessor, 
Hon. Timothy S. Hogan, relative to the Aikins & McCleary contract. It was further 
stated that this opinion was based upon a certain statement of facts incorporated in 
the formal request for the same, and that it now appears that a full and complete 
statement of facts was not submitted and that certain undisclosed facts existed which, 
had they been known at the time the opinion was rendered, might have had a bearing 
upon the decision of the attorney general. These additional facts are submitted 
with the communication of your predecessor in the form of correspondence and affidavits, 
and my opinion is requested as to the matter involved. 

From an examination of the files of this office, it appears that the communication 
of my predecessor, under date of January 6, 1915, was not in the nature of a formal 
opinion, but was merely a letter addressed to the state highway commissioner, in re­
sponse to a request as to how to proceed in the matter of the Aikins & McCleary con­
tract. It also appears from the letter of my predecessor above referred to, that the 
facts on which the same was based were not embodied in any formal request for an 
opinion, but were gathered from the correspondence on file in the office of the state 
highway commissioner, and in an informal way by a representative of this department. 

The only document on the files of this office which appears to relate to the Aikins 
& McClea~y contract, other than the letter of my predecessor referred to above, is a 
letter from Mr. Marker, under date of December 4, 1914, addressed to this depart­
ment, in which the following language was used: 

"The county surveyor of Cuyahoga county some months ago asked 
our advice as to what disposition should be made of a certain contract which 
had been awarded, under what seemed to be suspicious circumstances, to a 
former employee of the Cuyahoga county surveyor's office. This matter 
was turned over to 1\fr. P. J. Monahan, and he and Mr. H. J. Bradbury called 
upon the county surveyor at Cleveland in an attempt to adjust it. They ·are 
both familiar with all the facts, and should again confer "\\ith the Cuyahoga 
county officials without unnecessary delay." 
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The letter of my predecessor dated January 6, 1915, and referred to as an opinion 
in the communication of your predecessor, dated :\larch 30, 1915, appears to have 
been an answer to the letter quoted aboYe, and reads as follows: 

In re-ArKrxs & :\IcCLE.\RY 
CoNTRACT. 

"You have asked for adYice as to how to proceed in the abo,·c entitled 
matter. 

"The facts as taken from the correspondence and from personal investiga­
tion by your department, are that you appointed Mr. Frank Lander, the 
surveyor of Cuyahoga county, as resident engineer for that county, to make 
surveys of and to prepare land estimates and specifications for the improve­
ment of the Richmond road, section Xo. 7, in said county. 

"A :\Ir. McCleary, who was a deputy in the office of tl1e county surveyor, 
was authorized by his chief to direct the work of surveying said road and of 
the making of plans, specifications and estimates for the construction thereof. 
:VIr. :vrcCleary certified to the highway commissioner the results of his alleged 
survey. 

"After the time of making the survey, etc., and before the advertise­
ment for bids and the letting of the contract for said improvement, Mr. Mc­
Cleary retired from the county surveyor's office and formed a partnership with a 
Nlr. Aikins under the firm Mme of Aikins & McCleary. This firm submitted 
a bid for the construction of said improvement, and its bid being the lowest, 
was :J.ccepted. A contract was duly entered into between you, representing the 
state, and the firm of Aikins & McCleary. 

"After entering into the contract, but before any work was done there­
under, the alleged discovery was made that certain quantities named in the 
alleged estimates of Mr. :\fcCleary were much in excess of the actual quan­
tities to be moved. It is stated in the correspondence that no actual survey 
had been made for this improvement, from wlJich the quantities could be 
accurately computed, because it was presumed that the work would be let 
on a unit price basis and that :VIr. McCleary had knowledge that the quan­
tities were excessive. 

"l\Jy advice to you, based upon the above mentioned information, is to de­
clme said alleged contract forfeited on the ground that the estimate certi­
fied to you by :\Ir. :\IcCleary, upon which the contract was based, was grossly 
excessh·e, anrl furthermore that it is against public policy to permit Mr. 
McCleary to derive benefit from the knowledge he had of the facts surrounding 
this tra.nsaction. You should then have a proper estimate made, readvertisc 
for bids, and award the contract to the lowest bidder." 

Attached to the request for an opinion on the facts as they now appear are certain 
documents, which documents arc as follows: First, a letter to l\1r. Marker from 
Tolles, Hogsett, Ginn & Morley, attorneys of Cleveland, Ohio, representing Aikins 
& l\fcCleary; Second, affidavit of .J. :\f. :\IcCieary, member of the firm of Aikins & 
McCleary; third, affidavit of S. H. :\[urdock, a former employ of the county surveyor's 
office of Cuyahoga county; fourth, letter from Tolles, Hogsett, Ginn & MorlE<Y 
to William A. Stinchcomb, resident engineer for Cuyahoga county; and fifth, a letter 
from :\Ir. Stinchcomb to Tolles, Ho,rsett, Ginn & :\forley. I am left to gather from 
these exhibits the facts on which my opinion is now requested, and have therefore 
been forced to resort to the files in your office and to a report of a personal investigation 
of the matter made at Cleveland by a representative of this department, in an effort 
to secure all the facts before passing on the matter. · 

In this connection it should be stated that certain correspondence relating to the 
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Aikins & ~IcCleary contract appears to be missing from the files of your office. The 
filing clerk states that this correspondence was taken in 1914 from the files in the office 
of the state highway commissioner by a representative of this department, who was 
engaged in investigating the matter, and that the correspondence in question was mis­
laid or lost and cannot now be found. The facts as they now appear are as folows:-

In September, 1913, Aikins & McCleary bid on the construction of an inter­
county highway in Cuyahoga county. The bids were opened on October 1, 1913, and 
Aikins & McCleary were awarded the contract upon their bid of $65,981.00, the esti­
mate for the work being $68,031.50. There were two bidders other than Aikins & 
MrCleary and their bid~> were $67,600.00 and 67,800.00 respectively. A contract 
was duly entered into between Aikins & McCleary and the state highway commissioner 
acting on behalf of the state of Ohio, and work was started on the construction of the 
road. In the meantime, there had been a change in resident engineers on this road 
improvement. Mr. William A: Stinchcomb succeeded ::\.fr. Frank R. Lander, and 
Mr. Stinchcomb called the attention of the highway department to certain alleged 
irregularities affecting the contract. The matter was referred to the then attorney 
general, Hon. Timot.hy S. Hogan, who advised that the alleged contract be declared 
forfeited, his decision being based on the supposed facts set forth in his letter of advice 
to the state highway commissioner under d!l.te of January 6, 1915, and quoted above. 
Aikins & McCleary had started work on the road on March 26, 1914, but on March 
28, 1914, the state highway commissioner noW1ed them not to do any more work on 
the road until the matters brought to the attention of the highway department by 
Mr. Stinchccm':J hai been adjusted. Aikins & McCleary complied with the terms of 
the notice given them by the state highway commissioner and have not done any 
further work on the road, but have always insisted that they had been legally awarded 
the contract and that they would insist upon being allowerl to perform the same. It 
will be noted from the above that the charge that there was something irregular in 
the awarding of this contract was in the hands of the state highway commissioner as 
early as March 28, 1914, but that the letter of advice of my predecessor to the effect 
that the contmct be declared forfeited or cancelled was not written until January 
6, 1915. 

It now develops that the assumed facts upon which the letter of advice of my 
predecessor was based were not correct, a.nd that in some manner he had been mis­
informed as to the real facts of the case. The actual facts were that prior to September 
1, 1913, J. M. McCleary was employed as r. deputy in the office of the county surveyor 
of Cuyahoga county, Mr. Frank R. Lander. On September I, 1913, upon the retire­
ment of Mr. Lander from office of county surveyor, Mr. McCleary left the employ 
of that office and formed a partnership with one Aikins for the purpose of engaging 
in the contracting business. Mr. Lander had been appointed resident engineer on 
the road improvement in question on ,June 27, 1913. As such resident engineer in 
the month of August, 1913, he designated one S. H. Murdock, who had been employed 
as one of Mr. Lander's deputies in the county surveyor's office, to prepate an esti­
mate for the road improvement in question. This duty was performed by Murdock 
and McCleary had nothing whatever to do with the preparation of this estimate, neither 
had he anything to do with the old survey on which this estimate was based. After 
McCleary left the office of the county surveyor on September 1, 1913, and formed 
his· partnership with Aikins, the firm about September 15, l!l13, bid on the road im­
pr~vement in question and was awarded the contract. McCleary in his affidavit says 
that before bidding for the contract he made a personal investigation of the improvement 
in question, going over the road with the grading foreman employed by his firm, and 
afterward making a comparison between the estimate and the actual grading paid 
for on a similar section of this road, and that from this investigation he gathered the 
information on which he based his firm's bid. It appears as a matter of fact that 
the .estimate made by Murdock was largely a guess, that he made little effort to get 
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exact results due to his understanding that the contract was· to be let on a unit price 
basis rather than on lump sum bids, and due to the further fact that the state highway 
department insisted on the estimate being made in a very few days, the time not per­
mitting a careful survey of the road. As a result, l\furdock's estimate of the amount 
of excavation was considerably in excess of the amount that will actually be required 
in the performance of the contract. 

Previous to this time it had been the custom of the highway department to let 
all Cuyahoga county contracts on a unit price basis, but this contract was advertised 
to be let on lump sum bids. As soon as the form of the advertisement came to the notice 
of Mr. Lander, he called the attention of the highway department to the fact that the 
grading estimate was probably excessive, inasmuch as the estimate was prepared 
on the theory that bids were to be taken on a unit price basis. The highway depart­
ment, however, took no action on the information furnished by Mr. Lander, evidently 
relying upon the printed information furnished all bidders to the effect that the esti­
mates were only approximate, although the result of calculation, and that the contractor 
must be responsible for his own data on which to base his bid. There is no evidence 
of fraud or of collusion between Murdock and McCleary, and no charge made by any 
person that any such fraud or collusion existed. It is not claimed by any one that 
the Aikins & McCleary bid is excessive, taking into account the work that will actually 
be required in the performance of the contract, and Mr. Stinchcomb, the present 
resident engineer, in his letter to Tolles, Hogsett, Ginn & Morley, has the following 
to say: 

"The present controversy results in no way because of a belief in the 
mind of the writer that the amount bid for the work to be done is unreasonable 
or excessive, and your statement that in comparison with similar work on the 
same road, it appears that the bid submitted by Aikins & McCleary is prac­
tically the same per mile as that for which the previous work was done, is 
correct." 

Upon the above statement of facts the question presents itself as follows: Is 
a firm disqualified from bidding on a contract for a road improvement to be let by the 
state of Ohio upon the ground and for the reason that a member of the firm was in the 
employ of the county surveyor as a deputy at the time the estimate was prepared 
for the proposed state road improvement, the county surveyor and the resident engineer 
on the proposed state road improvement being the same person, the member of the 
firm in question not having anything to do with the preparation of the estimate or the 
survey on which the same was based, that work being done by another person under 
the direction of the resident engineer, it being a fact that the estimate was considerably 
in excess of the actual amount of grading required to be done in the performance of 
the contract, and the further fact existing that all bidders were required, in submitting 
their bids, to use a blank upon which was the printed information that the estimates 
were only approximate and that contractors must be responsible for their own data on 
which to base their bids. 

I am of the opinion that this question must be answered in the negative, and that 
upon the facts above stated, the firm of Aikins & McCleary was not disqualified from 
bidding on the contract in question. The contract having been awarded to said firm, 
I am of the opinion that the facts stated above, standing alone, do not constitute a 
ground for cancelling the contract. 

This opinion is based upon the assumption ·that the facts now presented to me 
and stated herein are true, and that they constitute all material facts in the case. 

· Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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272. 

TOWNSHIP BONDS-ERROR IN PRIXTIXG AS TO DATE OF :\IA1TRITY 
-TERl\IS OF RESOLUTION OF TOWKSHIP TRUSTEES WILL GOYERN 
IN SUCH CASES. 

A typographical or clerical error in the printing of township's bond as to the date of 
'maturity will be controlled by the terms of the resolution authorizing their issuance relative 
.thereto and the bonds will mature according to the terms of the resolution. 

CoLmmus, Omo, April 22, 1915. 

'The Bureau of Inspection and Supervision of P1tblic Offices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your request under date of April 7, 1915, 

Ior an opinion as follows: 

"1. If a board of township trustees issue bonds in the sum of 
$20,000.00 for the improvement of roads in the township, the first bond to 
mature September, 1914, and it develops later tha.t in printing the bonds a 
mistake was made and that they were all made to mature in 1920, and the 
bank holding same has agreed to accept payment as provided in the original 
resolution, may township trustees pay in addition to the interest accrued on the 
bonds up to the corrert date of its maturity, an additional amount to cover 
the time from said date to the time of the compromise? In other words, can 
they legally pay interest in excess of the amount that would have been due 
had the bond been printed and delivered as provided for in the resolution au­
thorizing the issue? 

"2. Inasmuch as the bonds delivered did not conform in date of ma­
turity to the resolution authorizing same, can such bonds be legally paid at 
.any time'!'' 

lt is assumed from your statement that every statutory requirement essential to 
the validity of the issue and sale of the bonds referred to was fully complied with up to 
:the point of delivery of the bonds and that it was contemplated and provided through­
out the proceedings for the issue and sale of said bonds that the same or a part thereof 

· .should fall due and be paid at intervals, the first installment to be paid September, 
1914. 

The power of trustees to issue and sell bonds is confined strictly within the 
statutory authority therefor and is dependent upon a strict conformity to the pro­
cedure therein prescribed. It is stated that the original resolution of the 
.trustees provided that· the first bond should become due in September, 1914,. and 
from that it is assumed that the entire issue was to be. paid at intervals definitely fixed 
in such resolution. This resolution was an essential prerequisite to the issuance of the 
.bonds upon which the subsequent proceedings leading up to the sale of the same was 
·based, and a matter of record, and fixed the limitations of the authority of the trustees 
.beyond which they could create no legal liability of the township. 

Of all the terms of this resolution and its consequent limitations and restrictions 
upon the power and authority of the trustees, the purchaser must be conclusively pre­
sumed to hf. ve had actual notice at the time of his acceptance of such bonds. 

Section 2295-3, G. C., 103 0. L., 179, makes it the duty of the clerk or other officer 
!having charge of the minutes of the trustees of the township to furnish to the successful 
bidder a true transcript of all resolutions, notices and other proceedings had with ref-
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erence to the issuance of said bonds, etc. So that notwithstanding the recitals of the 
bonds, the purchaser had full knowledge of terms of the resolution and the extent of 
the authority of the trustees, and is bound thereby. 

It then became the duty of the purchaser of such bonds to present them for Pl!Y­
ment when they were made by the terms of the resolution to become due, and upon fail­
ure so to do, the interest thereon would cease to run if there was then money in the treas­
ury of the township sufficient in amount and applicable to the payment thereof. If 
such of these bonds as in fact by the terms of the resolution became due in September, 
1914, were not then nor thereafter presented for payment, and if there was then mon~y 
in the treasury of the township sufficient in amount and applicable to the payment 
thereof, no interest accruing subsequent thereto may lawfully be paid. 

From this it also follows that the remainder of the bonds should be paid at the 
time fixed in the resolution for their maturity. 

It is suggested further that with the consent of the purchasers of said bonds the 
date of the maturity should be corrected on the .face thereof to correspond with the 
provisions of the resolution in that regard. 

273. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BONDS ISSUED PURSUANT TO VOTE OF PEOPLE-DESTRUCTION OF 
SCHOOL BUILDING BY FIRE OR OTHER CASUALTY-BY ORDER OF 
CHIEF INSPECTOR OF WORKSHOPS AND FACTORIES-LEVY NOT 
WITHIN FIVE MILL LIMITATION OR ANY LIMITATIONS OF SMITH 
ONE .PER CENT. LAW-BOARD OF EDUCATION-AUTHORITY TO 
BORROW MONEY OR ISSUE BONDS UNDER SECTION 5656, G. C.­
AUTHORITY OF BOARD OF EDUCATION TO EXERCISE LEVYING 
POWER. 

A levy for the payment of principal and interest on bonds issued to erect or repair 
school buildings, rendered necessary as a compliance with the orders of the chief inspector 
of workshops and factories or by the destruction of school buildings by fire or other casualty, 
said bonds being issued pursuant to a vote of the people, is not within the five mill limita­
tion or any of the other limitations of the Smith one per cent. law. 

A·board of education not hauing fully exercised the authority conferred by law to l~y 
taxes for sinking fund and interest on bonds falling due, is not authorized to borrow moneJJ 
or issue bonds for the purpose of extending or refunding said indebtedness under the pr.o­
uisions of section 5656, G. C. 

CoLUMBUs, OHio, Aplil 22, 1915. 

HoN. J. H. MussER, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR Sm:-Under date of :March 17, 1915, you submitted to me for written 

opinion thereon, the following statement of fa<'ts and inquiries, to wit: 

"After :.\fay 31, 1911, the New Knoxville village school district voted a 
bond issue of 818, 500.00, under section 7625, G. C., it being necessary for the 
district to erect a new school house, for the reason that the use of the then ex­
isting srhool house had been prohibited, by an order of the chief inspector of 
workshops and factories. 
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"In July, 1914, the budget commissioners of Auglaize county fixed the 
following levy for New Knoxville village school district: 

"Tuition_______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2. 58 mills. 
"Contingent___________________________________________ 1.18 mills. 
"Sinking, since :\lay 31, 191L __ _ _ __ __ _ _ __ _ _ _ _ _ _ __ __ _ _ __ _ 1.24 mills. 

"Tot'\L _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 5. 00 mills. 
"Their valm tion is 8774,740.00. 
"The board of education must pay, each year, 8750.00 of bonds, and about 

!1800.00 interest, so that you can see, from the above levy for sinking fund, 
that the district will not have sufficient money with which to pay bond and 
interest this year. 

"The budget commissioners were of the opinion, bst July, that the levy 
for the sinking fund for this bond issue had to come within the five mill limi­
tation, provided by section 5649-3a, G. C. It seems to me that this levy for 
sinking fund, under the proviEions of section 7630-1, and section 5649-4, 103 
Ohio Laws, 527, would not have to be included within the five mill limitation. 

"Please advise me as to your ideas about the matter. 
"If this levy for sinking fund could be made, in addition to the five mill 

limitation, what would you suggest as to the manner of taking care of their 
"bonds and interest due this yellr, as they will not have sufficient money to do 
so. A part of their indebtedness is due in April. Do you think that this can 
be taken care of under section 5656, G. C.'? The board desires to adjust this 
matter in some manner, and I wish you would give your opinion as to what 
would be best to do in the matter." 

Section 7630-1, G. C., 103 0. L., 527, provides: 

"lf a school house is wholly or partly destroyed by fire or other ca~ualty, 
or if the use of any school house for its intended purpose is prohibited by any 
order of the chief inspector of workshops and factories, am! the board of edu­
<;ation of the school district is without suffiPient funds applicable to the pur­
pose, with which to rebuild or repair such school house or to construct a new 
school house for the proper accommodation of the schools of the district, and 
it is not practicable to secure such funds under any of the six preceding sec­
tions because of the limits of taxation applicable to such school district, such 
board of education may, subject to the provisions of sections seventy-six hun­
dred and twenty-six and seventy-six hundred and twenty-seven, and upon the 
approval of the electors in the manner provided by sections seventy-six htm­
dred and twenty-five and seventy-six hundred and twenty-six issue bonds for 
the amount required for such purpose. For the payment of the principal and 
interest on such bonds and on bonds heretofore i~sued for the purposes herei'n 
mentioned, and to provide a sinking fund for their final redemption at matur­
ity, such board of erlucation shall ~nnually levy a tax as provided by law." 

Section 5649-4, G. C., as amended, 103 0. L., 527, provides: 

"For the emergencies mentioned in sections forty-four hundred and fifty, 
forty-four hundred and fifty-one, fifty-six hundred and twenty-nine, seventy­
four hundred :md nineteen, and 7630-1, of the General Code, the taxing au­
thorities of any district may levy a tax sufficient to provide therefor irrespcc­

·tive of any of the limitations of this act." 

Section 5649-4, supra, insofar as it relates to the provisions of section 7630-1, 
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authorizes a levy in·e>.pective of any of the limitations of the Smith law, so-called, for 
the payment of principal and interest on bonds that may be issued or bonds theretofore 
issued, for the purpose of rebuilding or repairing a school building or constructiong a 
new school building in compliance 1'.ith the orders of the chief inspector of workshops 
and factories or when the same is rendered necessary by reason of the destruction of a 
school building by fire or other casualty. From your statement of facts it appears 
that bonds aggregating ~18,500.00 were issued in Xew Knoxville village district for 
the purpose of erecting a new school building for the district, renclered necessary by the 
orders of the chief inspector of workshops and factories in prohibiting the further use 
of the then-eJo.isting school builcling; and that the bonds were issued pursuant to the 
provisions of section i625, G. C., which requires the submission of the proposal to issue 
the bonds to the electors and its approval by a majority vote. 

Your inquiry relates to the application of the five mill limitation of section 5640-3a 
to the power of the board to levy a tax for the payment of interest on such bonds tO and 
prO\ide a sinking fund for their final redemption d maturity, under the facts as 
above stated. The fi\·e milllimit:ttion is found in section 5649-3a, and that part of 
the section directly in pmnt provides as follows: 

"* * * The :Jggregate of all taxes that may be levied by a county, for 
county purposes, on the taxable property in the county on the tax list, shall 
not exceed in any one year three mills. The aggregate of all taxes that may 
be levied by a municipal corporation on the taxable property in the corpora­
tion, for corporation purposes, on the tax list shall not exceed in any one year 
five mills. The aggregate of all taxes that may be le\ied by a township, for 
township purposes, on the taxable property in the township on the tax list, 
shall not exceed in any one year two milk The local tax l<'vy for all school 
purposes shall not exceed in any one year five mills on the dollar of valuation 
of t:Jxable property in any school district. Hueh limits for county, township, 
municipal and school levies shall be exclusive of any special levy, provided for 
by a vote of the electors, special assessment~, levies for road taxes that may 
be worked out by the taxpayers, and levies and assessments in special districts 
created for road or ditch improvements, over which the budl-(et commis~ioners, 
shall have no control." 

Your inquiry seems to be answered by the provisions of seetion i630-l, G. C., and 
5G40-4, G. C., authorizing a levy outside all of the limit:ttions of the bw, for the pay­
ment of the principal and interest on the bonds, whether is~ued pursuant to section 
7G30-1 or theretofore issued, for the erection or repair of school buildings, r{)ndered 
nece~sary in complianec with orders of the chief in~pector of workshops and factories 
or where school buildings luwe been destroyed by fire or other casualty. 

Your second inquiry relate~ to the power of the board to borrow .money or issue 
bonds under the provisions of section .5G5G, G. C., whil'h provides: 

"The trustees of a township, the board of education of a school district 
and the commissioners of a county, for the purpose of extending the time of 
payment of any indebtedness, which from its limits of taxation, such township, 
district, or county, is unable to pay at maturity, may borrow money or issue 
the bonds thereof, so as to l'hange, but not increase the indebtedness in the 
amounts, for the length of time and at the rate of interest that said trustees, 
board or commissioners deem proper, not to exceed the rate of six per cent. per 
annum, payable annually or semi-annually." 

From the conclusions above :mnoum·cd, it is apparent that the inability of the 
board of education here in question to pay the bonded indebtedness and interest falling 
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due during the current year does not result directly from its limits of taxation, but 
rather from its failure to exercise its levying power to the extent conferred by law, and 
I am of the opinion that _the plain language of section 5656, G. C., imposing the con­
dition, viz.: inability to pay oy reason of its limits of taxation, may not be disregarded, 
and that under the facts as above stated the board of education is not authorized to 
borrow money or issue bonds by the provision of the said section. 

I do· not find any statute making provision similar to that containoo in section 
5656, and· applicable in its terms, to extension of time for payment of indebtedness 
which, from mere failure to levy as authorized by law, the taxing authority is unable to 
pay at maturity. 

Section 5649-1, G. C., as amended, 104 0. L., 12, provides: 

"In any taxing district, the taxing authority shall, within the limitations 
now prescribed by law, levy a tax sufficient to provide for sinking fund and in­
terest purposes for all bonds issued by any political subdivision, which tax shall 
be placed before and in preference to all other items, and for the full amount 
thereof." 

In respect to the levy for retirin11: the bonds in question, the foregoing section does 
not have the force of imposing any different limitation on the rate than that pre­
scribed in the sections above quoted, but is effecfve to impose the duty of placing such 
tax before and in preference to all other items and for the full amount thereof, and in 
any event the board of education should provide an adequate levy in the next annual 
budget to retire all outstanding bonds then due and unpaid together with the interest 
thereon. 

It was the duty of the board to prov-ide a levy sufficient to pay the interest on 
these outstanding bonds and to provide a sinking fund for their redemption at maturity, 
at the time of making the last annual levy, and the levy for this purpose does not come 
within any of the limitations of the law with respect to rates of taxation, and if neces­
sary the board should have had recourse to the courts to carry into effect this require­
ment of the statutes. 

Answering your question specifically, I am of the opinion: 
First. That the levy for the interest and sinking fund purposes for the bonds 

mentioned in your statement of facts is not within the five mill limitation of section 
5649-3a, nor is it within the ten mill limitation or the fifteen mill ]imitation of the 
Smith law. 

Second. That the board of educ:?tion is not authorized to borrow money or issue 
bonds to pay the bonded indebtedness falling due during the current year, under au­
thority of section 5656, G. C., for the reason that the board has not exercised its powers 
to levy, as conferred by law, and is, therefore, not within the terms of section. 5656, 
G. C., but must provide an amount sufficient in its next annual levy to pay both the 
bonds falling due this year and unpaid and those maturing during the ensuing year. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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2i4. 

COL"XTY BOARD OF EDL"CATIOX-ELECTORS IX TERRITORY AT­
TACHED TO VILLAGE SCHOOL DJSTRIC'f BY COL'XTY BOARDS 
.:\lAY VOTE OX ALL SCHOOL QL'ESTJOXS AXD OFFICES IX S"GCH 
DISTRICT. 

Electors residing ·in territory attached to a t•illage school district for sehoul purposes 
by the county board of _education, may t'Ote for school offices and on all questions in .~uch 
uillage school district. , . 

CoLc~un;s, Omo, April 23, Hll5. 

HoN.· CHAHLES Q. Hll.DEBRANT, SecTetury of StatP, f'olumbus, Ohiu. 
DEAn Sm:-I am directing to you an opinion upon a statement submitted to me 

by Hon. H. \Y. Woodruff, chief deputy supervisor of elections of Gallia county, which 
T considt>r of general public interest, as follows: 

"The school board of Vinton special school district Jun-e agreed upon a 
new high school building of the first grade, and have asked for a bond issue. 
The vote will be taken on it April 24th. 

"On :\larch 5th, the school bo~trd ach·crtiscd this bond issue in the local 
paper, and have continued it as the law prescribes. 

"On the 2ith of :\I arch, the county school board met at the county super­
intendent's office and agreed by ballot to take in some additional territory into 
the Vinton special school district for the purpose of increasing the tax dupli­
cate of said special district. 

"The parties so taken into the district were notified previous to this meet­
ing so they might meet and state their objedions to being set in if they had any. 
Xo objections were filed, so the board had a map drawn taking in some terri­
tory from Huntington township and a portion of :\!organ township. The 
question now arising is this: Can the parties taken in vote on the bond issue 
next Saturday, April 24th? Will there be any difference between those of 
Huntington and those of :\£organ township? The special district bPin~?; in 
Huntington precinct, which was >. part of Huntington towrship originally." 

By virtue of section 4i36, G. C. (104 0. L., 138), the county board of education 
is authorized to change the lines and territorial limits of school districts under its super­
vision, as follows: 

"The county board of e<luratiou shall as soon ns possible after organizing, 
make a survey of its district. ThP board shall arrange the schools according 
to topography and population, in order tlw.t they may be most easily access­
ible to pupils. To this end the cotmty board shall have power by resolution 
at·any regular or spe!'ial meeting to C'hangc sehool district lines and tram;fer 
territory from one rural or village school district to another. A map designat­
ing such changes 8hall be entered on the records of the board and a eopy of the 
resolution and map shall be filed with the county auditor. In C'hanging 
boundary lines, the board may proceed without regard to township lines and 
shall provide that adjoining rural district~ are as nearly equal ns possible in 
property valuation. In no ease shall any rural district be created containing 
less than fifteen square miles. In changing boundary lines and other work of 
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a like nature, the county board shall ask the assistance of the county surveyor 
:lnd the l:J.tter is hereby required to give the services of his office at the formal 
request of the county board." 

It will be noted that the county board may make such changes without regard to 
township lines so that upon the action of the county board, in accordance with the pro­
visions of the above section, the additional territory referred to in the above statement 
berame a part of what is termed .the Vinton school district, which I learn from the 
office of the superintendent of public instruction of the state, is a village school district 
for all school purposes, and the electors residing within such attached territory are 
therefore entitled to vote upon all school questions and for school officers of snch village 
district. 

Section 4711, G. C., provides as follows: 

"Electors, residing in territory attached to a village district for school 
purposes, may vote for school officers and on all school questions at the proper 
voting place in the village to which the territory is attached. If the village. 
is divided into precincts, the board of education of the village school district 
shall assign such attached territory to the adjoining precinct or precincts of the 
village, and have a map prepared showing such assignment, which map shall be 
made a p:wt of the records of the board. Electors residing in such attached ter­
ritory, may vote in the precinct to which they are assigned, but if no assign-· 
ment of territory is made, they shall vote in the precinct nearest their resi­
dence. An elector residing in the village, but not in the village school dis­
trict, shall not vote in such village school district." 

( The provisions of this section govern the conduct of school elections in such village 
school districts, and prescribe the rules for determining where such electors shall he 
allowed to vote upon school questions and for sehool officers. 

It will be noted that the language of this section is substantially the same as that 
of section 4714, G. C., applicable to territory attached to township school districts for 
school purposes, and the l:J.st inquiry in the above statement is answered in opiniqn 
No. 104, under date of February 23, 1915, which holds, that unless there has been an 
assignment of territory made, the electors residing in the attached territory shall vote 
on school questions and for school officers in the precinct in which such elector resides. 

It is suggested, that in this opinion, the validity of the bonds proposed to be issued 
is not under consideration, nor is the same here passed upon. ) 

Respectfully, 
EDwARD C. TuRNER, 

A ltorney General. 
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275. 

OFFICER INCO:\IPATIBLE-DISTRICT ASSESSOR OR DEPUTY DISTRICT 
ASRESSOR-CITY CIVIL SERVICE C0:\1::\IISSIOX. 

A district assesstJr tJr deputy district a~sessor may not be a member of ~ city civil 
service commission. 

CoLUMBus, Omo, April 23, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Deeming the same of importance and general public interest,!! 

am directing to you an opinion upon a question submitted by Hon. Jonathan Taylor, 
city solicitor of the city of Akron, Ohio, which may be stated as follows: 

"May the distl"ict assessor, at the same time, serve as a member of a city 
civil service commission?" 

This question involves a consideration of section 5617, G. C., as amended in 103 
0. L., 796, as follows: 

"A district assessor, deputy assessor, member of a district board of com­
plaints or any assistant, clerk or other employe of a district assessor or dis­
trict board of complaints, shall not, during his term of office or period of serv· 
ice or employment, as fixed by law or prescribed by the tax commission of Ohio, 
hold any office of profit, except offices in the state militia and the office of 
notary public." 

Section 486-19, G. C. (103 0. L., 708), provides for the appointment of a civil 
service commission in each city of the state, defines their duties and powers, pre­
scribes the term of office and qualifications, and the first paragraph of said section con­
cludes with the following provision: 

"The expense and salaries of any such municipal commission shall be de­
termined by the council of the city and a sufficient sum of money shall be appro­
priated each year to carry out the provisions of this act in any such city." 

From the unequivocal terms of section 5617, G. C., no district assessor, deputy 
assessor, member of a district board of complaints or any assistant, clerk or employe 
of such assessor or board may hold any office of profit, and it is provided that the city 
council shall determine the salaries of the members of city civil service commissions. 
The office of civil service commissioner of a city is, therefore, an office of profit within 
tb.e terms of section 5617, G. C., and a district assessor, deputy assessor, member of a 
district board of complaints or any clerk, assistant or employe of such assessor or board 
may not hold the office of such commissioner. 

The answer to the question here submitted must, therefore, in my opinion, be in 
the negative. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 
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276. 

COUNTY COMMISSIONERS-~IAY ALLOW AGENT APPOIN"TED BY GOV­
ERNOR EXPENSES INCURRED TO EXTRADITE PERSONS CHARGED 
WITH FELONIES WHO HAVE FLED FRO:\I THIS STATE-MISDE­
:\1EANOR CHARGE-FELOl\"'Y. 

'l'he county commissio11ers, under authority of section 2491, G. C., may allow to an 
agent appointed by the governor, under section 109, G. C., his necessary expenses incurred 
in traveling to the governor's office at Columbus, to present the papers mentioned in sections 
110 and 111, G. C. 

The fact that a person returned to Ohio upon 1·equisition under a felony charge is 
thereafter prosecuted on a misdemeanor charge, the felony charge being ignored, will not 
preclude the commisbioners from allowing the necessary expenses of the agent. 

CoLUMBus, Omo, April 23, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your communication of April9, 1915, which communication 

reads as follows: 

"We would respectfully request your written opinion upon the following 
questions: 

"If a prosecuting attorney sends the sheriff, a constable, or a private indi­
vidual with the necessary papers mentioned in sections 110 and 111 of the 
General Code, to the governor at Columbus, Ohio, for a requisition for the 
return of a person ch3rged with a felony from another state, when does the 
officer, or person, so sent by the prosecuting attorney, become an agent of the 
state; at the time he leaves his county seat, or after the papers have been 
delivered to him by the governor? 

"Section 2491, General Code, authorizes the county commissioners to 
pay the actual and necessary expenses of the agent designated in such requisi­
tion. The question is-If the person so designated does not become an agent 
of the state until after the governor has issued the requisition, how is he to 
be reimbursed for his expenses from the county that he started from to Colum­
bus? If a sheriff, or constable, he does not really present any writs to the 
governor upon whi<'h mileage may be taxed under either section 2845 or 3347, 
G. C. Could this preliminary expense be paid by the prosecuting attorney 
out of his contingent fund, provided by section 3004, General Code? 

"Can the county commissioners legally allow the necessary and actual 
expenses of an agent of the state who has brought back from another state, 
upon requisition, a person charged with a felony when, after said person is 
brought back, he is prosecuted on a misdemeanor charge, the felony charge 
under which he was extradited being ignored?" 

Section 109, G. C., provides that on application the governor may appoint an 
agent to demand of the executive authority of another state or territory a person 
charged with felony who has fled from justice in this state. Sections 110 and 111, 
G. C., cited by you, provide that the application referred to in section 109, G. C., 
must be accompanied by sworn evidence of certain facts; a duly attested copy of an 
indictment or information, or a duly attested copy of a complaint, accompanied with 
an affidavit or affidavits to the facts constituting the offense charged, by persons having 
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actual knowledge thereof; a statement in writing from the prosecuting attorney of the 
proper county, which statement shall set forth certain facts, and such further evidence 
as the governor may require. 

Section 2491, G. C., provides as follows: 

"When any person charged with a felony has fled to any other state, 
territory or country, and the governor has issued a requisition for such person, 
or has requested the president of the United States to issue extradition papers, 
the commissioners may pay from the county treasury to the agent designated 
in such requisition or request to execute them, all necessary expenses of pursuing 
and returning such person so charged, or so much thereof as to them seems 
just." 

You now inquire when a person who is sent by the prosecuting attorney of a 
county to the governor at Columbus with the necessary papers mentioned in sections 
110 and 111, G. C., and who is appointed under section 109, G. C., as agent to demand 
of the executive authority of another state or territory a person charged with felony 
who has fled from justice in this state, becomes the agent of the state, an answer to 
that question being necessary to a determination of the further question as to the 
right of the county commissioners to make reimbursement under section 2491, G. C., 
for the expenses incurred by such person in traveling to Columbus to present the papers 
mentioned in sections 110 and 111, G. C. 

You will note that the authority given the county commissioners by section 2491, 
G. C., is very broad, they being authorized to pay all the necessary expenses of pur­
suing and returning the accused, or so much thereof as to them seems just. I am un­
able to say that the expense incurred by a person in carrying to the governor's office 
at Columbus the papers mentioned in sections 110 and 111, G. C., is not a necessary 
expense incident to the pursuit of the accusecl. On the other hand, it is often of vital 
importance that extradition papers be secured without any delay, and necessary that 
a messenger be used in transmitting to the office of the governor the papers required 
by the statutes. I am, therefore, of the opinion, from the language of the statute 
and the nature of the matter, that in case the person carrying t.o the office of the gov­
ernor in Columbus the papers mentioned in sections 110 and 111, G. C., is designated 
as agent under section 109, G. C., then the expenses of such person while engaged in 
carrying.said papers to the office of the governor may be allowed by the county com­
missioners under section 2491, G. C. Such expenses being covered by said section 
2491, G. C., it follows that they should not be paid by the prosecuting attorney out 
of the allowance made to him by section 3004, G. C., for the reason that they are other­
wise provided for by law. 

Your next inquiry is as follows: Can the county commissioners legally allow the 
necessary and actual expenses of an agent of the state who has brought back from another 
state upon requisition a person charged with a felony, when after said person is brought 
back he is prosecuted on a misdemeanor charge, the felony charge under which he was 
extradited being ignored? In answering this question, it is necessary to look only 
to the provisions of section 2491, G. C., above quoted. Under that section it is only 
necessary in order that the county commissioners may allow the necessary expenses 
of the agent in pursuing and returning the accused, or so much of such expenses as to 
them seems just, that the accused should be charged with a felony, that he should have 
fled to some other state, tenitory or country, and that the governor should have issued 
a requisition for such person, or should have requested the president of the United States 
to issue the extradition papers. It will be seen that the right of the county commis­
sioners to reimburse the agent for expenses incurred is in no way made dependent upon 
the subsequent bringing to trial of the accused upon the charge on which he was extr~­
dited, or indeed upon his subsequently being brought to trial upon any charge. I 
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am, therefore, of the opinion that under the facts related by you, the <>ounty com­
missioners have authority to allow the necessary expenses of the agent incurred in 
pursuing and returning the accused, or so much thereof as to them seems just. 

277. 

Respectfully, 
EDwARD C. TunxEn, 

Attorney General. 

COUNTY TUBERCULOSIS HOSPITAL- APPLICATION OF SECTION 3141 
G. C., FOR l\IAINTAINING SUCH HOSPITAL-EXPENSES OF PA­
TIENTS IN COUNTY WHERE THERE IS NO SUCH HOSPITAL-HOW 
PAID-POOR FlJND-COUNTY INFIRl'viARY. 

The prouision of section 3141, G. C., as amended in 103 0. L., 492, authorizing an­
annual tax levy to prouide a fund for maintaining a county tuberculosis hospital, does not 
apply to a county which does not maintain such a hospital, and, in such county, the county 
commissioners should make appropriation to meet. the expense resulting from a contract 
made under authority of, and in compliance with, the requirements of section 3143, G. C., 
as amended in 103 0. L., 492, out of the infirmary or poor fund of said county. 

CoLUMBus, Omo, April 23, 1915. 

The Bureau of Inspection and Superuision of Public Offices, Columbus, Ohio. 
GF.NTLEMEN:-In your letter of March 20, 1915, you request my opinion as fol­

lows: 

"When county commissioners make arrangements for the care ·and main­
tenance of tubercular patients under the provisions of section 3143, as amended 
103, 0. L., page 492, out of what fund shall appropriations be made to meet 
this expense-the county fund, or the infirmary or poor fund?" 

Sections 3139 to 3143, both inclusive, of the General Code, as amended in 103 
0. L., 492, provides as follows: 

"Section 3139. On and after January first, nineteen hundred and four­
teen, no person suffering from pulmonary tuberculosis, commonly known as 
consumption, shall be kept in any c·ounty infirmary. 

"Section 3140. Whenever complaint is made to the state board of health 
that a person is being kept or maintained in any county infirmary in violation 
of section 3139 of this act, such state board of health may make arrangements 
for the maintenance of such person in some hospital or other institution in this 
state, devoted to the care and treatment of cases of tuberculosis, and the cost 
of removal to, and the cost of maintenance of, such person in such hospital or 
institution shall become a legal charge against, and be paid by the cotmty in 
which such person has a legal residence. If such person is not a legal resident 
of this state, then such expense shall be paid by the county maintaining the 
infirmary from which removal is made. 

"Section 3141. In any county where a county hospital for tuberculosis 
has been erected, such county hospital for tuberculosis may be maintained by 
the county commissioners, and for the purpose of maintaining such hospital 
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the county commissioners shall annually levy a tax and set aside the sum neces­
sary for such maintenance. Such sum shall not be used for any other pur­
pose. 

"Section 3142. An accurate account shall be kept of all moneys re­
ceived from patients or from other sources, which shall be applied toward the 
payment of maintaining a tuberculosis hospital. The joint board of corn­
missioners, as hereinafter provided for, may recei\·e for the use of the hospital, 
in its name, gifts, legacies, devises, conveyances of real or personal property 
or money. 
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"Section 3143. Instead of joining in the erection of a district hospital 
for tuberculosis, as hereinafter provided for, the county commissioners may 
contract with the board of trustees, as hereinafter provided for, of a district 
hospital, the county commissioners of a county now maintaining a county 
hospital for tuberculosis, or with the proper officer of a municipality where 
such hospital has beeri constructed, for the care and treatment of the inmates 
of such infirmary or other residents of the county who are suffering from pul­
monary tuberculosis. The commissioners of the county in which such pa­
tients reside shall pay to the board of trustees of the district hospital or into 
the proper fund of vhe county maintaining a hospital for tuberculosis, or into 
the proper fund of the city receiving such patients, the actual cost incurred in 
their care and treatment, and other necessaries, and they shall also pay for 
their transportation. Provided, that the county commissioners of any county 
may contract for the care and treatment of the inmates of the county infir­
mary or other residents of the county suffering from pulmonary tuberculosis 
with an association or corporation, incorporated under the laws of Ohio for 
the exclusive purpose of earing for and treating persons suffering from pul- . 
monary tuberculosis; but no such contract shall be made until the institu­
tion has been inspected and approved by the state board of health, and such 
approval may be withdrawn and such contracts shall be cancelled if, in the 
judgment of the state board of health, the institution is not managed in a 
proper manner. Provided, however, that If such approval is \Vithdmwn, the 
board of trustees of such institution may have the right of appeal to the gov­
ernor and attorney general and their decision shall be final." 

The provisions of sections 3139 and 3140 of the General Code, as amended, make 
it mandatory for the county eomrnissioners to remove from the county infirmary all 
persons suffering from pulmonary tuberculosis and to provide for their care and treat­
ment in a tuberculosis hospital. 

In a county which has not erected a county tuberculosis hospital, and which docs 
not join in the erection and maintenance of a district tuberculosis hospital, under au­
thority of sections 3148, et seq., of the General Code, as amended in 103 0. L., 494, 
the county commissioners of such county may contract for the care and treatment of 
the inmates of the county infirmary or other reb-idents of the county, who are suffering 
from pulmonary tuberculosis, in the manner provided in section 3143, G. C., as 
amended. In case such contract is made, the county commissioners of such county 
are required to pay the actual cost incurred in the care and treatment of such patients 
and for other necessaries furnished to them, and you inquire out. of what fund said 
expense shall be paid. 

Section 3143, G. C., prior to the above amendment, provided as follows: 

"Instead of providi~g for the erection of a hospital for tuberculosis, the 
commissioners and infirmary directors may contract with the infirmary di­
rectors of a county or with the proper officer of a municipality, where such 
hospital has been constructed, for the care and treatment of the inmates of 
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such infirmary or other residents of the county who are suffering from pul­
monary tubercul;;;;.~ The infirmary directors of the county in which such 
patients reside shall pay into the poor fund of the county or into the proper 
fund-of the city receiving such patients, the actual cost incurred in their care 
and treatment, and other necessaries, and they shall also pay for their trans­
portation." 

It is evident, that prior to the establishment of a maintenance fund, under au­
thority of section 3141, G. C., the expense of maintaining a county tuberculosis hos­
pital was properly paid out of the county poor fund. It necessarily follows that, where 
a county did not maintain a tuberculosis hospital, and did not join in the establish­
ment and maintenance of a district hospital, under authority of sections 3148, ·et seq., 
of the General Code, the expense in9ident to a compliance with the requirement of 
section 3143, G. C., was properly paid out of the county poor fund of such county. 

Inasmuch as the provision of section 3141, G. C., as amended, authorizes an annual 
tax levy to provide a fund for maintaining a county tuberculosis hospital, does not 
apply to a county which does not maintain such a hospital, I am of the "opinion that in 
such county, the county commissioners should make appropriation to meet the ex­
pense resulting from a contract made under authority of, and in compliance with, the 
requirements of section 3143, G. C., as amended, out of the infirmary or poor fund of 
said county. 

278. 

Res pee tf ull y, 
EowARD C. TuRNER, 

Attorney General. 

OHIO SOLDIERS' AND SAILORS' ORPHANS' HOME-SUPERINTENDENT­
APPOINTMENT-BOND. 

The trustees of the Ohio Soldiers' and Sailors' Orphans' Home are authorized to 
appoint a superintendent for said home, require him to give a bond and fix his salary. 

CoLUMBus, Omo, April 23, 1915. 

RoN. JosEPH O'NEALL, Commissioner of Soldiers' Claims, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your communication of April 14, 1915, in which 

you inquire as follows: 

"Have the trustees of the Ohio Soldiers' and Sailors' Orphans' Home 
statutory authority to appoint a superintendent of said home, require him to 
give a bond a!J.d fix his salary?" 

The board of trustees of the Ohio Soldiers' and Sailors' Orphans' Home is created 
by section 1931-1, G. C., 103 0. L., 159, and in that section is found the following 
provision: 

"Such board shall govern, conduct and care for such home, the property 
thereof and the inmates therein as provided in the laws governing 'the Ohio 
board of administration,' so far as the provisions thereof are not inapplicable 
and are not inconsistent with the provisions of the laws governing such home." 

The provisions of law governing the home are found in section 1931 to 1946-2, 
inclusive, of the General Code. These sections contain numerous references to a super-
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intendent for the home, but no authority to employ a. superintendent is specifically 
conferred by them. Section 1946, G. C., found in the chapter relating to the home, 
provides that the compensation of the officers and employees of the home shall be 
fixed by the board of trustees. The statutes relating specifically to the home are silent 
as to requiring bonds of the officers and employees of the home. From the above it 
will be seen that the sections of the General Code relating specifically to the home 
authorize the trustees of the home to fix the salary of the superintendent, but are 
absolutely silent as to any authority in the trustees or in any other officer or board 
to appoint a superintendent or to require the appointee to furnish bond for the faithful 
performance of his duties as superintendent. 

In view of the above fu.cts, reference must be had to the lu.ws 11;0verning the Ohio 
board of administration, this reference being warranted by the provision of section 
1931-1, G. C:, 103 0. L., 159, above quoted, to the effect that the board of trustees 
of the home shall govern, conduct and care for the home as provided in the laws govern­
ing the Ohio board of administration, so far as the provisions thereof are not inappli­
cable and are not inconsistent with the provisions of the laws governing such· home. 

Section 1842, G. C., being one of the sections relating to the Ohio board of ad­
ministration, provides in part as follows: 

"Each of said institutions shall be under the executive control 
and management of a superintendent or other chief officer designated by the 
title peculiar to the institution, subject to the rules and regulations of the 
board and the provisions of tllis act. Such chief officer shall be appointed 
by the board to serve for the term of four years, unless removed for want of 
moral character, incompetency, neglect of duty, or malfeasance, after oppor­
tunity to be heard.'' 

Section 1855, G. C., being another of the sections relating to the Ohio board of 
administration, provides as follows: 

"The hoard shall require its secretary and fiscal supervisor, and each 
officer and employe of every institution under its control, who may be charged 
with custody or control of any money or property belonging to the state, or who 
is now required by law to give bond, to give a surety company bond, pmperly 
conditioned, in a sum to be fixed by the board, wluch when approved by the 
boards shall be filed in the office of the secretary of state. The cost of such 
bonds, when approved by the board, Fha.ll be paid from funds avn.ilable for the 
board or the respective institutions." 

Xothing in the above quoted proYisions of sections 1842 or 18.5.'i of the General 
Code is inapplicab!e to the Ohio Soldiers' and Sailors' Orphans' Home, and nothing 
therein is inconsistent with the provisions of the laws governing such homP. I am 
therefore of the opinion that by virtue of sections 1931-1 and 1842 of the Geneml Code, 
the trustees of the Ohio Soldienl' and Sailors' Orphans' Home are authorized and 
required to appoint a superintendent for such home to serve for the term of four years, 
unless removed for want of moral character, incompetency, neglect of duty, or mal­
feasance, after opportunity to be heard. 

By virtue of sections 1931-1 and 1855 of the General Code, the trustees of said 
home must require the superintendent to give a surety company bond, properly condi­
tioned in a sum to be fixed by the trustees. As already indicated, the trustees of said 
home are autl10rized and required by section 1946, G. C., to fix the compensation 
of the superintendent. Respectfully, 

EDWARD c. Tt:RNER, 

Attorne?J General. 
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279. 

BOARD OF EDUCATION-BOND ISSUE UXDER AUTHORITY OF SEC­
TION 7625, G. C.-WHEN UNDER SECTION 7629, G. C., ADDITIONAL 
SUM FOR SAME PURPOSE CANNOT BE PROVIDED. 

Where a board of education of a school district submits the question of a bond issue to 
a vote of the electors of the district, under authority of, and in compliance with, the reqU1:re­
ments of sections 7625, et seq., of the General Code, for any of the purposes mentioned 
therein, by submitting said bond issue for an amount of money which said board estimates 
will be sufficient for said purpose, said board exhausts its authority for this particular pur­
pose and cannot prwide an additional sum for the same purpose, under authority of sec­
tion 7629, G. C. 

CoLmmus, Omo, April 23, 1915. 

HoN. E. A. ScoTT, Prosecuting Attorney, West Union, Ohio. 
DEAR SIR:-In your letter of March 27, 1915, you request my opinion as follows: 

"Kindly give me your opinion on the following: 
"Section 7629 of Code, provides that board of education can issue bonds 

without submitting same to electors when the aggregate does not go above the· 
rate of two .mills on taxable property The tax duplicate shows property to 
the amount of $738,000.00 in West Union special school district. Bond issue 
for repairing school building a few weeks past amounts to $4,200.00; vote on 
same by people. The old debt against school district for bond issue amounts 
to $2,800.00, making a total amount of $7,000.00. The last bond issue is for 
heating apparatus, and contracts are to be let Friday night. It will take 
$500.00 to complete contract, and can board of education issue $500.00 in 
bonds under the above section without vote on same?" 

From your statement of facts, I understand that the board of education of West 
Union special district, acting under authority of section 7625, G. C., submitted to the 
electors of said district the question of issuing $4,200.00 of bonds for the purpose of 
installing heating plants in certain school buildings in said district; that a majority of 
the electors voting on said proposition voted in favor thereof, and that said bonds have 
been issued in conformity with the requirements of section 7625, et seq., of the General 
Code. The board of education having taken the necessary steps preliminary to the 
opening of bids and the awarding of the contracts, as are required by law, you now 
anticipate that the lowest bid submitted will be for a greater amount than the amount 
in the treasury of said board of education at its disposal for the above mentioned pur­
pose, including the amount realized from the sale of bonds issued under authority of 
section 7625, et seq., of the General Code. 

You assume that an additional sum of $500.00 will be needed by said board of 
education before it can let said contract, and you inquire whether said board can issue 
bonds in this amount without a vote of the electors of the district under authority of 
section 7629, G. C. 

Before the board of education can exercise its authority under section 7625, et 
seq., of the General Code, it must determine first that for the proper accommodation 
of the schools of the district, it is necessary to make the proposed improvement; second, 
that the funds at its disposal or that can be raised under the provisions of section 7629 
and section 7630, are not sufficient to accomplish the purpose and that a bond issue is 
necessary. 

Section 7629, General Code, provides: 
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"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from taxes, 
for such purposes, levied or to be levied, from time to time, as occasion re­
quires, may issue and sell bonds, under the restrictions and bearing a rate of 
interest specified in sections seventy-six hundred and twenty-six and seventy­
six hundred and twenty-seven. The board shall pay such bonds and the in­
terest thereon when due, but provide that no greater amount of bonds be issued 
in any year than would equar the aggregate of a tax at the rate of two mills, 
for the year next preceding such issue. The order to issue bonds shall be 
made only at a regular meeting of the board, and by a vote of two-thirds of its 
full membership, taken by yeas and nays, and entered upon its journal." 
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The requirements that the board shall first determine that the funds that may be 
raised under the provision of section 7629, General Code, will not be sufficient to ac­
complish the purpose in question, does nor necessmily imply that the board shall first 
exhaust its power under said section and may only invoke the provisions of sections 
7625, et seq., of the General Cede, to provide the deficiency remairing. On the con­
trary, the requirements of section 7625, G. C., are satisfied when the board, in antici­
pating the probable cost of the contemplated improvement, finds and determines that 
the funds that may be raised under the limitations of section 7629, G. C., will be in­
sufficient, and that a bond issue outside of such limitations will be necessary. 

Having made this determination, and proceeded to the issue of bonds under the pro­
visions of section 7625, et seq., of the General Code, with the approval of a vote of the 
electors, it now appears to the board of education that the amount of money in the 
school treasury available for the purpose of the proposed improvement, including the 
amount realized form the sale of the bonds, will be insufficient for said purpose. From the 
facts stated, it further appears that the additional sum of $500.00, which you estimate 
will be needed before the contract can be let for said purpose, can be produced by a 
bond issue within the two mill limitation upon the taxable property of this district, 
if the authority of section 7629, G. C., may be invoked. 

Inasmuch as the board of education of the West Union special school district, 
before submitting the question of a bond issue, to a vote of the electors of said district, 
for the purpose hereinbefore mentioned, determined that the funds available for such 
purpose, or that might be raised under the provisions of sections 7629 to 7630, G. C., 
would not be sufficient for such purpose, and that a bond issue under the provisions of 
sections 7625, et seq., of the General Code, would be necessary, by submitting the 
que~tion of a bond issue to the electors of said district, under authority of sections 
7625, et seq., of the General Code, for an amount of money which said board estimated 
would be sufficient for said purpose, said board has exhausted its authority for this 
particular purpose, and I am of the opinion that said board cannot now provide an 
additional sum for this same purpose by a bond issue, under authority of section 7629, 
General Code. 

The board of education can revise its plans and specifications for the purpose of 
reducing the estimated cost of the proposed improvement and again advertise for bids. 
In all probability the money in the treasury available for the purpose of making such 
improvement will then be sufficient. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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280. 

SCHOOL AND 1\IINISTERIAL LANDS-ORIGIXAL SURVEYED TOWN­
SHIPS-LEASES OF SUCH LANDS-APPLICA TIO.N OF PRESENT 
LAW RESERVING OIL, GAS, COAL AND OTHER ::\IIKERALS, TO 
FORl\IER ·LEASES OF SUCH LANDS. 

Section 3209-1, G. C. (105 0. L.), applies to unsold portions of sections sixteen and 
twenty-m·ne, or other lands granted in lieu thereof, of original surveyed townships under 
lease. 

Section 3210, G. C. (105 0. L.), applies to all unsold portions of section sixteen and 
twenty-nine, or other lands granted in lieu thereof, of original surveyed townships not under 
lease. 

Section 3210 (105 0. L.), applies to surrender of all leases of sections sixteen and twenty­
nine, or other lands granted in lieu thereof, of original svrveyed townships entered into prior 
to legislation permitting surrender. 

As to whether section 3210 (105 0. L.), applies to surrender of leases of sections sixteen 
and twenty-nine, or other lands granted in lieu thereof, of original svrveyed townships 
entered into after legislation ]Jermilling surrender not answered becmtse the right to surrender 
such lease would depend on the legislation existing at the time of entering into lease. 

CoLmmus, Oaro, April 23, 1915. 

RoN. C. B. SMITH, Stale RezHesentative, Columbus, Ohio. 
DEAR Sm:-Under date of April 8th you submitted for my opinion the following: 

"At the second extraordinary session held July 20, HJH, a law was passed. 
relating to the school and ministerial lands, known as sections sixteen and 
twenty-nine of the original surveyed townships. This law provides in part that 
in all sales or leases of such lands by the state, all oil, gas, coal and other 
minerals shall be reserved to the state. 

"During the first half of the nineteenth century, many of these lands 
were leased for a ninety-nine year term, renewable forever, and such lands are 
still held under the original tenure. The laws under which these leases were 
made were supposed to be valid enactments of the legislature. The law as 
passed July 20, 1914, without doubt, would apply to the sales or leases made 
subsequent to its passage, but the question is-does such law apply to the 
leasef: and sales made prior to the passage of such law. ·l\fany of the lessees 
of the school lands have failed to pay the annual rentals provided for in such 
leases, and they undoubtedly would be amenable to the law, but I would 
like to know whether any lessee who had paid his rentals to date, as per the 
original agreement, and in whose lease no reservation of any kind was made 
as to any mineral rights, possesses such rights, or whether the state of Ohio 
could read into his lease conditions and reservations which were not contem­
plated at the time such lease was made, or whether such application would not 
make the law retro-active and in abrogation of the right of contract. Persons 
holding the leases in good faith should be protected, and if the late law takes 
away this protection I shall introduce a bill amending the law so that it will 
not operate against lessees whose leases were made prior to its enactment. 
If it is your opinion that such a law is inoperative as to such persons, an amend­
ment will be unnecessary. 

"Enclosed I am sending you a copy of the act in question and should like 
very much to have your opinion as to the nece~sity of an amendment to accom­
plish my purpm:e." 
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Section 3210, G. C., as amended, 105 0. L., -, provides in part as follows: 

"Section sixteen and all lands instead thereof, granted for school pur­
poses, may be sold, and such sales shall be according to the regulations herein­
after pre~cribed. * · * * Provided, that such sales shall exclude all oil, 
gas, coal, or other minerals on or under such lands, and all deeds exe<'uted 
and delivered by the state shall expressly reserve to the state all gas, oil, 
coal, or other minerals, on or under such lands, with the right of entry in and 
upon said premises for the purpose of selling or leasing the same, or prospect­
ing, developing or operating the same, and this provision shall affect and apply 
to pending actions." · 
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Section 3222, as amended, 105 0. L., -, which relates to the surrender of leases 
of school lands and the purchase of the fee thereof, provides as follows: 

"Section 3222. On being satisfied of the truth of the facts set forth in such 
petition, the court shall appoint such appraisers who shall proceed under oath 
to make a just valuation of the premises in money \vithout reference to the 
improvements made thereon under and by reason of such lease, or to any 
gas, oil, coal or other minerals that may be upon such lands, and shall return 
such valuation in writing to the court. If satisfied that the valuation is just, 
the court shall confirm it, and order it, with the petition and other proceedings 
therein to be recorded." 

In your letter you state the question to be whether such law applies to leases and 
sales of school lands made prior to the passage of such law. 

Section 3209-1, as amended, 105 0. L., -, authorizes the auditor of state to lease 
for oil, gas, coal or other minerals, any unsold portions of section sixteen and section 
twenty-nine, or other lands granted in lieu thereof, although the lands are already 
under lease under the statutes existing for many years in this staLe. However, the 
original leases that were made of both sections sixteen and twenty-nine were for the 
surface rights only. The state simply granted a lease to the original le.<sees for agri­
cultural purposes and such other purposes as would be considered necessary to grant 
solely for surface rights. The state as the trustee did not grant any further rights 
in such leases than would have been granted by an ordinary property owner. Con­
sequently the lesse.e of the surface has no right to any gas, oil or other minerals, nor 
the right to lease to another person for the purpose of taking out any oil, gas or other 
minerals. 

Therefore, I am clearly of the opinion that section 3209-1, G. C., to which referen.ce 
has hereinbefore been made, applies to the premises held under lease prior to July 20, 
1914, and also that section 3210, G. C., applies to any sales that may be made of lands 
that were not under lease prior to July 20, 1914. 

As to whether or not the provisions of said act would apply to lands sought to be 
surrendered by the original lessees is a question that can not be determined except on 
consideration of each and every lease entered into. As a general principle, however, 
I would state that prior to 1827 school lands were authorized to be leased for a term 
of ninety-nine years, renewable forever, at which time the state did not have any 
anthority whatever to sell the lands but solely to lease the same; and prior to 1833 
the ministerial lands were authorized to be leased for a period of ninety-nine years, 
renewable forever, but no authority was vested by the United States government 
in the state to sell said lands. 

In 1826, or thereabout!', the United States government granted authority to the 
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state to sell or cause t{) be sold the school and ministerial lands, and to invest the pro­
ceeds thereof for the benefit of the schools and religion in lieu of the rentals that would 
have bee~ obtained from the lands. 

As to those lease,; that were entered into prior to the obtaining from the United 
States government of authority to sell the school and ministerial lands, it was not 
contained therein, nor became a part of the conditions of any of the leases, that the 
right of surrender was granted to the lessee. After that date it may be that certain 
of the leases for ninety-nine years, renewable forever, on both school and ministerial 
lands were entered into after the state had enacted legislation looking to the surrender. 
of the leases. 

As to those leases last mentioned I am of the opinion that the right of surrender 
would be considered as a part of the conditions of the lease, and that in consideration 
of the rentals to be paid and other covenants to be kept the right to surrender would 
be considered as a part of the contractual rights ·between the parties. However, as 
to those leases that were executed during the time that a right of surrender existed by 
statute, the statutes relative to such right of surrender as it then existed must be in­
quired into in order to determine whether or not there is an existing right of surrender. 
In the early statutes that were passed by the legislature immediately after authority 
was granted by congress of the United States to sell school and ministerial lands, the 
right of surrender was materially limited, especially as to time, some of the statutes 
only granting a right of surrender for a year subsequent to the enactment of such statute, 
and it was not until 1843 that a general right of surrender at any time was given by 
general statute. There are, however, innumerable special statutes which would always 
have to be examined into and considered relative to each and every lease the right 
to surrender which and to obtain from the state a title in fee simple, without reservation, 
is claimed by the lessee. No general rule, therefore, can ge given relative to those 
leases for ninety-nine years, renewable forever, entered into after the authority was 
granted by the United States to sell school and ministerial lands. 

As to those lettses which were executed prior to the enactment of legislation by 
the state permitting surrender, I am of the opinion thnt the right to surrender did not and 
could not become a part of the lease; and consequently the taking away of such right 
of surrender or the curtailment of the same could not be comlidered as in violation 
of any contract rights, and that, therefore, the provisions of section 3210, G. C., would 
apply to such leases. I do not, however, in any way pass upon the question as to 
whether or not the provisions of section 3210 would apply to those leases which were 
entered into after legislation by the state as to surrender. 

Senate bill No. 3, passP.d at the second extraordinary session of the 80th general 
assembly, in which is found sections 3209-1, 3210 and 3222, G. C., hereinbefore com­
mented upon and to be found in 105 0. L., page -, contained an eme1gency clause 
to the following effect: 

"Section 6. This act is hereby declared to be an emergency law neces­
sary for the immediate preservation of the public safety. The necessity 
therefor lies in the fact that the state is now suffering, and if' being threatened 
with, great financial loss, by reason of the waste and loss of valuable mineral 
resources now in existence on the lands described in the act, and which if 
immediately conserved will result in great material benefit to the state and its 
citizens." 

The only laws that can be declared to be emergency laws under the provisions 
of article II, section 1d of the constitution are those "necessary for the immediate 
preservation of the public peace, health or safety." Section 6 of the act above quoted 
does not in any manner satisfy the above requirement of the constitution. The ques­
tion as to whether or not a bill that has been passed as an emergency law, which does 
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not on its face show that it is properly an emergency measure, can be considered as 
an ordinary law passed by the legislature iR indirectly involved in a case before the 
supreme court, and I do not in any way pass upon that question in this opinion, but 
simply call attention to the fact that, in my judgment, section 6, which undertakes 
to declare the law to be an emergency law for the immediate preservation of the public 
safety, and the necessities set forth in said section as the reasons for the passing of the 
bill, does not in any way satisfy thP constitutional requirements as to emergency laws. 

281. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

PROBATE JUDGE ACTil'\G AS JUVE~ILE JUDGE-FEES AS CLERK OF 
SUCH COURT-HOW ASSESSED-PAID Il'\TO PROBATE JUDGE'S 
FEE FUND. 

The probate judge, exercising juvenile jurisdiction in proceedings against an adult 
for contributing to delinquency, is entitled by virtue of section 1651, General Code, to receive 
as clerk of his own court the same costs as are taxed and paid to the clerk of courts in crimi­
nal cases, to be covered into probate judge's fee fund. 

Cor~Uli!Bus, Omo, April 23, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of March 1, 1915, you submitted for my opinion the 

following: 

"We would respectfully request your written opinion upon the following 
questions: 

"Section 1602, General Code, one of the fee section;; of the probate judge, 
provides in part: 

" '* * * When acting as judge of the juvenile court, for each case 
filed against a delinquent, dependent, or neglected child, two dollars and fifty 
cents; for proceedin11:s to take child from parent or other persons having con­
trol thereof, two dollars and fifty cents: * * *' 

"Question: What, if any, fees or costs can be taxed for clerical work or 
services rendered by a probate judge exercising the jurisdiction of a juvenile 
judge in a proceeding against an adult under the juvenile court laws? 

"Question: If any fees for the judge can be taxed against an adult de­
fendant, and are paid, must they be accounted for to the probate judge's 
fee fund? 

"Question: In a tase against an adult under the juvenile eourt laws, can 
the juvenile judge tax fees for himself under the provisions of section 1603, 
General Code? If this can be done, and the defendant proves insolvent, can 
same be paid to the judges out of the county treasury?" 

By virtue of section 1584 the probate judge is made ex-officio the clerk of his own 
court. Section 1651, G. C., 103 0. L., 871, prO\ides in part as follows: 

"Any person charged with violating any of the provisions of this chapter 
or being responsible for or with causing, aiding or contributing to the delin-
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quency, dependency, or neglect of a child, or with acting in a way tending to 
cause delinquency in a child, arrested or cited to appear before such court, 
at any time before hearing, may demand a trial by jury, or the judge upon 
his own motion may call a Jury. The statutes relating to the drawing and 
impaneling of jurors in crimiJl&l cases in the court of common pleas, other 
than in capital cases, shall apply to such jury trial. The compensation of 
jurors and costs of the clerk and sheriff shall be taxed and paid as in criminal 
cases in the court of common pleas." 

In answer to your first question, by virtue of section 1651, supra, the probate 
judge is entitled as clerk of his own court to receive the same costs as are taxed and 
paid in criminal cases in the court of common pleas. 

Section 2977 provides in part: 

"All the fees, costs, * * * collected or received by law as compen­
sation for services by a * * * probate judge " "' * shall be so 
received and collected for the sole use of the treasury of the county in which 
they are elected and shall be held as public moneys belonging to such county 
and accounted for and paid over as such as hereinafter provided." 

In answer to your second question I am of the opinion that the provisions of sec­
tion 2977 apply and that the fees so paid must be accounted for to the probate judge's 
fee fund. 

Since the matter of the costs of the probate judge is determinable by section 
1651, in a case against an adult under the juvenile court laws, such section prevails 
and it is not necessary to consider section 1603, which reads as follows:· 

''For other services for which compensation is not otherwise provided 
by law, the probate judge shall be allowed the same fees as are allowed the 
clerk of the court of common pleas for similar services." 

The probate judge would be entitled, as clerk of his own court, on the insolvency 
of the defendant, to the same fees as the clerk of the common pleas court would be · 
entitled to in criminal cases. 

282. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

OFFICES COMPATIBLE-HUMANE OFFICER-PROBATE OFFICER OF 
JUVENILE COURT-QUESTION OF FACT-PHYSICALLY POSSIBLE 
TO PERFORM DUTIES OF BOTH OFFICES. 

There is no statutory inhibition against the same person holding the position of humane 
officer and probation officer of the juvenile court. It is a question of fact to be determined 
in each instance whether it is physically possible for the same person to perform the duties 
of both offices. 

Cor.ullmus, Omo, April 24, 1915. 

HoN. F. M. AcTON, Probate Judge, Lancaster, Ohio. 
DEAR Sm:-I have your communication of April 16, _1915, which communication 

reads as follows: 
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"Kindly advise me whether in your opinion there could be legal objec­
tion to an officer being compensated as probation officer under section 1662, 
G. C., and also as humane officer under section 10072, G. C. 

"By provision of section 10072 you· will note that the city and county 
join in paying the humane officer, and under section 1662, the county alone 
compensates the probation officer. The ques~ is, may a person be com­
pensated by the county as humane officer and also as probation officer? 

"If this can be done lawfully it will result in better service at less cost 
to the county." 
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In the absence of constitutional or statutory inhibition, the same person may 
hold two or more offices unless they are in law incompatible. I find no statutory 
provision that would prevent a person from holding the offices of probation officer 
and humane officer at the same time. It therefore becomes important to inquire 
whether or not these two offices are incompatible. 

The compatibility of public offices is dependent upon the nature and character of 
the duties necessary to the proper exercise of the powers and functions of such offices. 
The law as laid down by the courts is aptly stated in the case of State ex rei. v. Gebert, 
12 0. C. C., (n. s.) 274, as follows: 

"Offices are considered incompatible when one is subordinate to, or in any 
way a check upon, the other; or when it is physically impossible for one person 
to discharge the duties of both." 

An examination of the statutes reln.ting to the duties of probation officers and of 
humane officers, discloses that the duties of one of these offices do not conflict in any 
way with those of the other, and that one office is not in any way a check upon or sub· 
ordinate to the other. The question of whether or not it would be physically possible 
or practicable for the same person to fully and efficiently discharge the duties of both 
offices at the same time, is not susceptible of a general answer applicable in all the 
counties of the state. I would have no hesitancy in saying that in the small counties 
of the state, it would be physically practicable for the same person to efficiently dis­
charge the duties of both offices at the same time, and that in the very large counties 
of the state it would be impossible for one person so to do. 

This question is one of fact to be determined by reference to the needs and require­
ments of each county. If, as a matter of fact, it is physically practicable in your 
county for the same person to fully and efficiently discharge the duties of both offices 
at the same time, then my answer to your question would be that no legal objection 
exists to the same person holding both offices at the same time. If, as a matter of fact, 
it is not physically practicable for the same person to efficiently discharge the duties 
of both positions at the same time, then under the 1ule set forth above, the two offices 
are to be considered incompatible and may not be held by one person at the same time. 

Respectfully, 
Enw.\RD C. TURNER, 

Attorney General. 
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283. 

BOARD OF EDUCATION-THREE METHODS PERMITTED BY LAW FOR 
BOND ISSUFJ TO REPAIR OR ERECT SCHOOL BUILDING IN COM­
PLIANCE WITH ORDERS OF CHIEF INSPECTOR OF WORKSHOPS 
AND FACTORIES OR WHEN RENDERED NECESSARY! BY DE­
STRUCTION OF BUILDINGS BY FIRE OR OTHER CASUALTY -TAX 
LEVIES AND LIMITATIONS IN SUCH CASES. 

For the purpose of repairing or erecting school buildings in compliance with orders of 
the chief inspector of workshops and factories, or when rendered necessary by destruction 
of buildings by fire or other casualty, a board of education may issue and sell bonds under 
the provisions of section 7629, G. C., without a vote of the electors; the tax levy therefor being 
within the five mill and ten mill limitations of the Smith law. 

If the funds at its disposal, or that can be raised under section 7629, G. C., would not 
be sufficient, the board may submit the proposition to the electors in conformity with the pro­
visions of section 7625, G. C., et seq •. the tax levy for such bonds and interest being outside 
the five mill and ten mill limitations, but within the fifteen mill limitation of the Smith law. 

Upon determination that sufficient money cannot be raised within the limitations ap­
plicable to each of the foregoing methods, the board may submit the proposition to issue bonds 
pursuant to the provisions of sections 7630-1, G. C., and 5649-4, G. C., to which latter pro­
cedure none of the limitations on taxation is applicable. 

CoLUMBus, Omo, April 24, 1915. 

RoN. DoNALD F. MEr,HORN, Prosecuting Attorney, Kenton, Ohio. 
DEAR Sm:-Under date of April 9th, you requested my written opinion upon the 

following inquiry, to wit: 

"On June 4th, 1914, the industrial commission of Ohio, through its de­
partment of inspection, issued an order requiring the board of education of 
the city school district of Kenton, Ohio, to make numerous improvements in 
the various school buildings in said city. These improvements are to be ac­
complished by changing doors and windows, reseating several rooms, placing 
chemical fire extinguishers, putting in furnace and fuel rooms, and installing 
sanitary toilets, etc. Said order is to be complied with by the first of Sep­
tember, 1915. 

"Said board of education now has a levy of four mills for all school pur-
poses, and has no money on hand for the purposes aforesaid. 

"To comply with the above order would cost from $5,000 to $7,000. 
"What I would like to have your opinion on is this: 
"Has the board of education authority to issue and sell bonds for the pur­

pose aforesaid, without submitting the question to a vote of the electors of 
said district'?" 

The changes and installations set out in your statement of facts as required by 
the orders of the department of inspection, constitute improvements of the public 
school property within the terms of section 7629, G. C., and I am of the opinion that 
the board of education may, subject to the provisions of said section, issue and sell 
bonds for the purpose of making such improvements. 

Section 7629 provides: 

"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from taxes, 
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for such purposes, levied or to be IPvied, from time to time, as occasion re­
quires, may issue and sell bonds, under the restrictions and bearing a rate of 
interest specified in section seventy-six hundred and twenty-six and seventy­
six hundred and twenty-seven. The board shall pay such bonds and the inter­
est thereon when due, but provide that no greater amount of bonds be issued in 
any year than would equal the aggregate of a. tax at the rate of two mills, for the 
year next preceding such issue. The order to issue bonds ohall be made only at 
a regular meeting of the board :mel by a vote of two-thirds of its full member­
ship, taken by yeas and nays, and entered upon its journal." 

Section 11, article XII, of the constitution, as amended, 1912, provides that no 
bonded indebtedness of the state, or any political subdivision. thereof, shall be incurred 
unless in the legislation under which such indebtedness is incurred, provision ie made for 
leving and collecting annually by taxation, an amount sufficient to pay the interest on 
said bonds, and providing a sinking fund for their final redemption at maturity. The tax 
levy for the payment of interest and to provide a sinking fund fur the retirement of 
the bonds at maturity under the foregoing section would have to be within the ten 
mill aggregate limitation provided by section 564!J-2 of the Smith law, so-called, and 
within the five mill limitation for school purposes as provided in section 56-19-3a of 
said law. 

The statutes providing the limitation upon the tax that may be levied, furnish 
the basis also, for calculation of the bona issue that may be made in anticipation of 
the collection of such taxes. In this connection, your attention is directed to the case 
of Rabe et. a!. v. Board of Educ~tion of Canton School District, 88 0. S., 403. 

If, however, the amount of money that can be raiRed under the provisions of sec­
tion 7629, and within the limitations above referred to, >~ill not be suflkient for the 
purpose in question, then, in order to raise the needed amount by bond issue, it will 
be necessary to submit the proposition to a vote of" the electors. 

Upon determining that the funds at its disposal, or that CMl be raised under the 
provisions of section 7629, et seq., are not sufficient, the board may avail itself of the 
provisions of section 7625, G. C., et seq., which require the submission of the question 
of issuing bonds to a vote of the people. Upo.n the approval of the proposition, sub­
mitted in conformity to the provisions of section 7625, the bonds may be issued as 
provided in the suc:ceecling sections, and a tax may be levied for their retirement at" matu­
rity and for payment of interest thereon. outside the five mill limitation and the ten-mill 
aggregate limitation above referred to, but within the fifteen mill limitation prescribed in 
section 5649-5, et seq., G. C.; but it is provided in section 5649-4, that a tax may be 
levied outside of any of the limitations of the Smith law, so-called, for the purpose of 
erecting or repairing school buildings, when the same is rendered necessary :J.S a com­
pliance with the orders of the chief inspector of workshops and factories, or when school 
buildings have been destroyed by fire or other casualty, when the board of the district 
is without sufficient funds applicable to the purpose with which to rebuild or repair 
such school buildings, and it is not practicable to secure such funds under the pro­
visions of sections 7625 to 7630, inclusive, General Code, as provided in section 7630-1, 
G. C.; the full text of said section being as follows: 

"Section 7630-1 (103 0. L., 527). If a school house is wholly or partly 
destroyed by fire or other casualty, or if the use of any school house for its in­
tended purpose is prohibited by any order of the chief inspector of workshops 
and factories, and the board of education of the school district is without 
sufficient funds applicable to the purpose, with which to rebuild or repair such 
school house or to c::onstruct a new school house for the proper accommodation 
of the schools of the district, and it is not practicable to secure such funds 
under any of the six preceding sections because of the limits of taxation ap-

18-A. G. 
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plicable to such school district, such board of education may, subject to the 
provisions of sections seventy-six hundred and twenty-six and seventy-six 
hundred and twenty-seven, and upon the approval of the electors in the man­
ner provided by sections seventy-~ix hundred and twenty-five and seventy­
six hundred and twenty-six, issue bonds for the amount required for such pur­
pose for the payment of the principal and interest on such bonds and on bonds 
heretofore issued for the purposes herein mentioned, and to provide a sinking 
fund for their final redemption at maturity, such board of education shall 
annually levy a tax as provided by law." 

Section 5649-4 (103 0. L., 527), provide~: 

"For the emergencie~ mentioned in sections forty-four hundred and fifty, 
forty-four hundred and fifty-one, fifty-six hundred and twenty-nine, seventy­
four hundred and nineteen and 7630-1, of the General Code, the taxing author­
ities of any district may levy a tax sufficient t0 provide therefor irrespective 
of any of the limitations of this act." 

Answering your question specifieally, therefore, I am of the opinion that if suffi­
cient funds can be provided within the limitations of section 7629 and the limitations 
of the Smith law, as above pointed out, such bond issue may be made without sub­
mitting the question to a vote of the electors, but if sufficient funds cannot be pro­
vided within such limitations, and upon a determination of that fact by the board, and 
if there are not sufficient funds in the treasury available for the purpose, the proposition 
to issue bonds may then be submitted to a vote of the electors as provided in section 
7625; the tax levy for interest and sinking fund purposes for retirement of said bonds 
not being within the five mill limitation 0r the ten mill aggregate limitation of the Smith 
one per cent law, but within the fift:een mill limitation of said law. 

If sufficient funds cannot be miscd within the limitations of law applicable to each 
of the above named methods of procedure reln.tive to bond issues, and upon a deter­
mination to that effect by the board, and if the school district is without sufficient 
funds applicable to the purpose, the board may proceed to submit to the electors the 
proposition of issuing bonds for the purpose of erecting or repairing school buildings 
as the case may be, in conformity to the provisions of section 7630-1, and the tax levy 
for payment of interest on such bonds and to provide a sinking fund for their retire­
ment at maturity is not limited by the provisions of the Smith law. 

Respectfully, 
Eow.\uo C. TuuNEH, 

Attorney General. 
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284. 

COXSTRUCTIOX OF SECTIOX 3495, G. C.-EXPEXSES OF BURIAL OF 
DEAD BODY PAID BY COUXTY CO:\DIISSIOXERS IRRESPECTIVE 
OF WHETHER OR XOT PERSOX IX LIFE HAD LEGAL SETTLE:\IE~T 
IX CO"CXTY OR STATE, OR WAS "CXKXO\YX. 

The prom"sion.~ of .~ection 3495, 0. C., that upon notice, the county commi8sioners 
"shall cau.5e the body to be buried at the expense of the county" applies to the burial of the 
dead body of a person who in life had a legal se!tlement in the county as well as to the burial 
of the dead body of a pason who in life did not hm·e a legnl settlement in the state, or whose 
legal settlement is unknown. 

CoLUliiBUs, Omo, April 24, 1915. 

RoN. FRANK B. GnovE, Prosecuting Attorney, Cadiz, Ohio. 
DEAR" Sm:-Under date of April 14, 1915, you wrote to tl.tis department as fol­

lows: 

"Sonre difference of opinion h:!S arisen as to the correct meaning and con­
struction of section 3495, General Code, which said section reads as follows: 

"'When information is given to the trustees of a township or proper officer 
of a municipal corporation, that the dead body of a person, having a legal set­
tlement in the county, or whose legal settlement is not in the state or is un­
known, and not an inmate of a penal, reformatory, benevolent or charitabte 
institution, has been found in such township or corporation, and is not claimed 
by any person for private interment at hiti own expense or delivered for the 
purpose of medical or surgicai study or dissection in accordance with law, they 
shall cause it to be buried at the expense of the township or corporation, but, 
if such trustees or officer notify the infirmary direetors (commissioners), such 
directors shall cause the body to be buried at the expense of the county.' 

"On December 3, 1914, my predecessor in office, :Mr. Pettay, acting under 
instructions from one of the state examiners, here at the time, sent the follow­
ing to each of the various clerks in the county: 

" 'Owing to recent court decisions with reference to burial of paupers, and 
owing to a change of the rule by the state bureau of accounting; the townshlp 
trustees, on being notified of a deceased pauper in their township to be buried 
at public expense, may notify the county commissioners that such deceased 
pauper is not claimed for burial by any person for private interment at his own 
expense. And in such case the county comn.tis~ioners shall bury such pauper 
at the expense of the county.' 

"Since above has been sent out, each township has been demanding thg.t 
all its indigent and pauper deceased be buried at the expense of the county, 
claiming that under above instructions all the indigent deceased and paupers 
whlch were formerly buried at the expense of the township, must now be buried 
at the expense of the county, if proper notice is !,riven to the county commis­
sioners. 

"It does not appear to me that section 3495 is entitled to the broad con­
struction contained in the letter sent out by .Mr. Pettay, at the suggP.stion of 
said examiner. I am more inclined to the view that said section is intended to 
cover only those cases of persons found dead and whose bodies are unclaimed 
for interment, and that ~aid section does not mean that all the indigents and 
paupers which were formerly buried at the expense of the township must now 
be buried at the expense of the county. 

"Kindly inform me as to your con.~truction of section 3!95 in re,:1;::ml to 
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what ca.ses it covers. Does it mean that, if notice is given to the county com­
missioners, they must bury at the expense of the county, every indigent person 
whose friends will not, or are unable to, bury the same?" 

Section 3495 provides for the burial at public expense of the body of a person 
having a legal settlement in the county or whose legal settlement is not in the state or 
is unknown, provided such deceased person may not have been at the time of his death 
an inmate of a penal, reformatory, benevolent or charitable institution, and provided 
said body is not claimed by any person for private interment at his own expense or de­
livered to a medical college. 

Wl:tile I am not clear as to the exact question you desire an~·wered, I assume that 
your question is: 

Whether the county commissionerR, on being duly notified, must bury the body 
of a person who in life had a legal settlement in the county and who was not an inmate 
of a penal, etc., institution, or only a person who in life did not have a legal settlement 
in the state or is unknown. 

To my mind, the statute is elear that it is the duty of the county commissioners, r they being the successors of the county infirmary directors, to cause to be buried, not 
only the body of a person who has a legal settlement in the county, but also the body 
of a person who did not have a legal settlement in the state or who is unknown. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 
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285. 

EXHu:\IIXG DEAD BODY-EXPEXSES PAID OUT OF PROSECUTING 
ATTORXEY'S COXTIXGEXT FUND-ANALYSIS OF STOMACH­
EXPEXRES :\JAY BE ALLOWED BY COUNTY C0:\1:\IISSIONERS 
-EXPERT WITNESSES BEFORE CORONER ALLOWED ONLY PER 
DIE.:\I :\IILEAGE-EXPERTS :\JAY IN CERTAIN CASES RENDER 
SERVICES AND BE ALLOWED CO:\JPENSATION BY COUNTY COM­
MISSIO XERS. 

1. The expense of exhuming a dead body for purpose of examination by a .county 
coroner, or other physician or surgeon designated by him, can only be paid when such 
expense is authorized or ratified by the prosecuti-ng attorney of the county, in which case 
it may be paid out of the contingent fund of the prosecuting attorney promded by section 
3004, G. C. 

2. The expense of an analysis of th'e contents of the stomach of a dead person may, 
when ordered by the county coroner or other proper officer, iu conducting a post mortem 
examination, be allowed by the county commissioners in such an amount as they deem 
proper, (section 2495, G. C.). 

3. Expert .witnesse~ testifying before the coroner cannot be paid more than the usual 
per diem and mileage paid the other witnesses. 

4. Expert witnesses may upon the certificate of the prosecuting attorney or his assistant, 
that the sermces of an expert or the testimony of expert witnesses were or will be necessary 
in the preliminary examination before an examining court, the grand jury investigation 
or the trial of a person accused of crime, be allowed such compensation as the county com­
missioners deem proper and the court approves. 

CoLUMBus, OHio, April 24, 1915. 

HoN. FoREST G. Loxa, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR Sm:-Your two letters of :\larch 25th and April 15, 1915, received, and 

are in part as follows: 

"The Logan county grand jury yesterday indicted .Margaret Adelaide 
Bentz for murder in the first degree. She is charged ·with having poisoned a 
little babe (not her own). The county coroner was called in this case and 
he had a chemical analysis made of some of the contents of the stomach, b\lt 
he d~d not get a sufficient quantity for a proper tesi, and after the child was 
burietl the body was exhumed and some parts taken and further analyzed, 
revealing that the child had died from morphine poisoning, supposedly at 
least. 

"Now, what I desire to know is, how and from what fund shall the cost 
of the post mortem in that case be paid? May that expense and the expense 
for the chemical analysis, which amounts to one hundred dollars, be paid 
uhder favor of section 2495 of the General Code? If not, who should pay it, 
and from what fund? · 

"The :l.nalyst and the pathologist both live in Columbus and have asked 
in addition twenty-five dollars per day for each day that they are called to 
this county to testify. The twenty-five dollars each being in addition to 
their regular fees as ordinary witnesses. ::VIay these amounts be legally paid 
to them as expert witnesses, and if so, would you please i_nd,icate in what man­
ner, and from what fund? 

"Referring to my letter to you of :\£arch 25th, and your letter to me of 
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the 27th, I wish to say that the body mentioned in said letter was exhumed 
upon the order of the county coroner for the purpose of making a post mortem 
examination." 

For convenience in answering your questions, I have divided them into four parts 
as follows: 

1. Can the expense of exhuming the body be paid, and if so from what fund? 
From your letter it appears that this is an expense incurred solely on the order 

of the coroner and for the purpose only of conducting his inquest. 
Section 2866, G. C., provides the fees which may be paid to the coroner and is 

as follows: 

"Coroners shall be allowed the following fees: For view of dead body, 
three dollars; for drawing all necessary writings, and return thereof, for every 
one hundred words, ten cents; for traveling, each mile, to the place of view, ten 
cents; when performing the duties of sheriff the same fees as are allowed to 
sheriffs for similar services." 

No provision is here made for the payment of this expense, and there is no other 
authority for the payment of any fees or expenses incurred by, or on the orrler of the 
coroner. 

I am, therefore, of the opinion that such expense, when incurred by or on the 
~rder of the coroner, cannot be paid from any public fund. 

The facts stated by you do not call for an opinion as to whether such expense 
could be incurred at the direction of the prosecuting attorney and paid out of his con­
tingent fund provided by section 3004, General Code. It is suggested that the prose­
cuting attorney may now, if he deems such expense a proper one in the furtherance 
of justice, ratify the act of the coroner and·pay the same from said fund. 

2. Can the cost of the analysis of the contents of the stomach be paid, and if 
so how? 

Section 2495, General Code, provi.des as follows: 

"The county commissioners may allow a physician or surgeon making 
a post mortem examination at the instance of the coroner or other officer 
such compensation as they deem proper." 

The making of the analysis being a necessary part of the post mortem examination 
and having been made at the instance of the coroner, such compensation therefor 
c;\n be allowed by tbe commissioners as they deem proper. 

3. Can the men who made the analysis and who appear before the coroner to 
testify as experts be paid more than other witnesses are paid? 

The only authority for the payment of expert witnesses by the state in criminal 
cases is found in section 2494, General Code, as follows: 

"Upon the certificate of t,he prosecuting attorney or his assistant that 
the services of an expert or the testimony of expert witnesses in the examination 
or trial of a person accused of the commission of crime, or before the grand 
jury, were or will be necessary to the proper administration of justice, the 
county commissioners may allow and pay such expert such compensation as 
they deem just and proper and the court approves.'; 

Prior to the enactment of this statute expert witnesses testifying on behalf of 
the state could not be paid more than the ordinary witness fees-Pengelly v. Ashland 
Co., 11 0. D., 620, decided in 1901, the first syllabus oi which is as follows: 



"\TTORXEY GENERAL. 

"Witness fees in criminal cases governed by section 1302, Rev. Stat. 
"Authority for payment of claims out of the county treasury is statu­

tory and the only fees which can be allowed witnesses, expert or llon-expert, 
in criminal proceedings, are the per diem fees and mileage allowed by section 
1302, Riw. l:itat. Custom in such caseR, of paying experts additional feeR, 
does not make it lawful to do so." 
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Coming now to section 2494, enacted in 1902 (95 0. L., 282), it will be seen that 
expert witnesses can only be paid upon the certificate of the prosecuting attorney or 
his a&sistant, "that the services of an expert or the testimony of expert witnesses in 
the examination or trial of a person accused of lhe commission of a crime, or before the 
grand jury, were or will be necessary to the proper administration of justice." 

The authority of the coroner to hold an inquest is found in section 2856, G. C., 
which is in part as follows: 

·"When informed that the body of a person whose death is supposed to 
have been caused by violence has been found within the county, the coroner 
shall appear forthwith at the place where the body is, issue subpoenas for 
such witnesses as he deems necessary, administer to them the usual oath, 
and proneecl to inquire how the deceased came to his death, whether by violence 
from any other person or persons, by whom, whether as principals or acces­
sories before or after the fact, and all circumstances relating thereto." 

While the coroner has authority in conducting his inquest to inquire into the 
question of "how the deceased came to his death, whether by violence from any person 
or persons, by whom, whether as principals or accessories after the fact," yet when it 
is considered that the prosecuting attorney may act independent of the coroner in the 
prosecution of any person charged with the crime, and is provided by law witl1 U1e 
machinery so to do-to wit: the examining court and the grand jury, it becomes clear 
that the use of the word "examination" in section 2494, above quoted, has reference 
to the preliminary hearing before an examining eourt, and does not inf'lude the coroner's 
inquest. The coroner's inquest is not for the pnrpose of examining or trying a person 
accused of a <"rime, but primarily for the purpose of determining whether or not there 
should be such tm examinntion or trial. 

I am, therefore, of the opinion thnt the men who made the analysis and who 
appeared and testified before the coroner cannot be paid more than the usual per 
diem and mileage allowed for ordinary witnesses. 

In reaching this conclusion due regard has been given to the case of state ex rei. 
Brown, G2 0. S., 30'1, in which the court say: 

''It is thus indicated tl1at the inquest is intended to aid in the detection of 
(•rimes and in the punishment of those who perpetrate them." 

This case is not regarded as having; any bearing on this question because of the 
independent character of the coroner's inquest as distinguished from the authority 
and duty of the prosecuting attorney, and the clear intention that section 2494, above 
quoted, should apply only to the proceedings which the prosecuting attorney may 
institute and over which he has control. 

It is further suggested that such witnesses who appear before the coroner to testify 
cannot be paid extra compensation by the prosecuting attorney out of his contingent 
fund provided by section 3004, General Code, because compensation for such witnesses 
is otherwise provided by law, to wit, per diem and mileage. 

4. .:\lay the men who made the analysis be paid extra compensation for testifying 
before the examining court, the grand jury or at the trial of the case? 

Under section 24!)4 above 'IUoted it is clear that such witnesses upon the proper 
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certificate being made by the prosecuting attorney, as prm·ided therein, may be allowed 
such compensation by the commissioners as they deem proper and the court approves. 

In this connection, however, I call your attention to the case of state ex rei. v. 
Guilbert, 77 0. S., 333, in which it was held that such extra compensation so paid to 
expert witnesses could not be collected from the state by the county allowing and pay­
ing the same. 

286. 

Respectfully, 
EDWARD c. TURNER, 

.1ttorney Gelieral. 

WHERE WARRANT FOR TAXES MAILED VILLAGE BY COU~TY AUDI­
TOR IS LOST IN MAILS-DUTY OF AUDITOR TO MAKE DUPLICATE 
WARRANT WHEN PROPER APPLICATION HAS BEEN MADE. 

When a warrant for taxes due a uillage is mailed to the treasurer of the uillage by the 
county auditor and is lost in the mails, it is the duty of the mtditor 1tpon proper appli­
cation therefor, to issue and deliver to such treasurer a duplicate .warrant. 

CoLUMBUs, OHio, April 24, 1915. 

HoN. ALDRICH B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 
DEAR Srn:-Under date of April 20, 1915, you request my written opinion upon 

the following statement of facts and inquiry, to wit: 

"I am writing to you in regard to two warrants, issued on the treasury 
of Medina county, and lost in the mails. 

"These warrants were issued on the 5th day of March, A. D., 1915, and 
were made payable to J. N. Leatherman, or order, said Leatherman betng 
the treasurer of Wadsworth village, and said warrants being for the share 
of taxe'l, belonging to said village. 

"The~e warrants bore the Nos. 4010 and 4043 respectively, and called 
for a total of 514,920.06. The mailing of these warrants was checked up by 
the auditor's working force, and has been proven beyond any doubt. The 
said J. N. Leatherman, treasurer of the village of Wadsworth, has never re­
ceived same, and the presumption is that they have been lost, stolen, or have 
fallen into the hands of some other person. 

"The village of Wadsworth is in immediate need of these funds to meet 
accruing bill~, and to pay its bonded indebtedness. The city solicitor of 
Wadsworth viciited J\'ledina today, and has made it clear that something must 
be done, ami be· done at once. 

"TI,c' solution which first suggests itself was for the county auditor to 
issue duplicate warrants. So far, we have been unable to find any law in 
t.he General.Code of Ohio authorizing a county auditor to issue a duplicate 
warrant. In order to protect the county, all local banks have been notified 
not to cash the original warrants, and as much publicity as possible has been 
given the matter, as might prevent any person from presenting them for 
payment. 

"_\ h1•nrl has been (h·uwn up for said J. N. Leatherman to sign, to in-
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demnify and save harmless the county of Medina. A copy of this bond is 
enclosed. Said H. X. Leatherman, as treasurer of the village, refuses to 
sign this bond." 
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Section 4298 of the General Code, authorizes the treasurer of a village to demand 
and receive all taxes and moneys due and payable to the village. 

Section 4301, G. C., directs the county treasurer to pay to the treasurer of a mu­
nicipal corporation the moneys due to such corporation arising from tax levies and 
assessments. 

Section 2674 provides that no money shall be paid from the county treasury 
except upon the warrant of the county auditor, except moneys paid over to the state 
treasury, which shall he on the warrant of the state auditor. 

Section 2602 provides: 

"The auditor shall open an account with each township, city, village) 
and special school district in the county, in which, immediately after his semi­
annual settlement with the treasurer in February and August of each year, 
he shall credit each with the net amount so collected for its use. 

"On application of the township, city, village, or school treasurer, the 
auditor shall give him a warrant on the county treasurer for the amount 
then dne to such treasurer, and charge him with the amount of the warrant, but 
the person so applying for such warrant shall deposit with the auditor a cer­
tificate from the clerk of the township, city, village, or district, stating that 
he is treasurer thereof, was duly elected or appointed, and that he has given 
bond according to law." 

The statute contemplates an application by the treasurer of the village, in person, 
for the warrant for the proceeds of the tax levy for the village, and provides that upon 
the deposit with the auditor, by the person so applying, of a certificate from the clerk 
of the village that he is the duly qualified treasurer thereof and has given bond aecord­
ing to law, the auditor shall give him a warrant on the county treasurer for the amount 
then due to such village. 

Any departure from the terms and spirit of the statute in effecting a delivery 
of the warrant is at the peril of the auditor, and any negligence occurring in the per­
formance of the duty is chargeable against him. 

It appears that the method of transmission of the warrant adopted by the auditor, 
viz.: The placing of it in the mails did not result in its delivery. The treasurer of 
the village, not having received it, is entitled upon application therefor, and the deposit 
of the certificate prescribed by the statute, to receive a warrant for the moneys due 
the village, and the only practicable means of discharging the auditor's obligation 
will be to issue and deliver a duplicate warrant for the amount sci due. 

There seems to be no express statutory authority for the issuance and· delivery 
by the auditor of duplicate warrants, as such, but the obligation to issue and deliver 
a warrant is controlling, and we are not concerned with its character as "original" 
or "duplicate," but must leave it to the auditor to respond for his act in the unauthorized 
disposition of the additional warrant issued in this case. 

The conclusion herein expressed is based on the presumption that the mailing 
of the warrant by the auditor was not authorized by the village treasurer. 

By section 246, G. C., 104 0. L., 162, the state auditor is authorized to issue dupli­
cate warrants in case of loss of the original, but this statute is not in terms applicable 
to the county auditors. 

A bond issued on the part of the village treasurer, conditioned to save the county 
from liability to pay said original warrant on account of its endorsement by himself 
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or any one by him authorized, i"t seems to me would be very proper in thi,; case, but 
the refusal or inability of the treasurer to execute such bond will not excuse the delivery 
0f the warrant by the auditor. 

However, any endorsement and negotiation of the original warrant by the village 
treasurer would be a violation of his official bond, while it is the general rule that a 
forged endorsement transfers no title. 

I am, therefore, of the opinion, that if it appears that the original warrant has 
been lost, it is the duty of the county auditor to issue and deliver a ciuplicate warrant to 

'the village treasurer, upon the proper application therefor. 
Respectfully, 

EowAUD C. TunNEH. 
Attorney General. 

'287. 

VILLAGE SCHOOL DISTRICT-DISSOLUTlOX-TITLE TO SCHOOL PROP­
ERTY THEN VESTS IN CONTIGUOUS RURAL SCHOOL DISTRICT ·.· 
TO WHICH VILLAGE DISTRICT IS JOIXED-IXDEBTEDXESS OF 
VILLAGE DISTRICT MUST BE PAID l1Y SUCH DISTRICT-RURAL 
SCHOOL DISTRICT HAS NO RIGHT TO ASSU:\IE I~DEBTEDNESS-· 
VILLAGE BOARD OF EDUCATION MUST CONTINUE FOR PURPOSE 
OF LEVYING ATAX TO PAY INDEBTEDNESS. 

Upon the dissolution of a village school district, the title to the school properly of said 
district passes to and vests in the board of education of the contiguous rnral school district 
~o which such village school district is ioincd, but only the property within the limits of snid 
village school district will be sub}ect to a tax levy for the payment of any indebtednes.~ in­
eurred by the bonrd of education of said village school di-strict, awl the bo:tnl of dltc'Lti on 
of said rural school district will have no authority in la1v to assnme said iwlebtedness or 
to levy a lax to provide a fnnd for the payment thereof either npon the property within the 
limits of said village school distrir.t or npon the general dnplicnte of snid rural school dis­
lricl. 

If the levy for the payment of said indebtedness ha8 not been made by said board of 
education of said village school district at the time of dissolution, said village school dis­
trict as a separate taxing district., and its board of education as its taxing authority, must 
eontinue for the purpose only of levying a tax for the payment of s!wh indebtednes.~ nntil 
such time as said indebtedness will have been 1mid. 

CoLUMBUS, Omo, April 26, 1915. 

HoN. F. C. GooDRICH, Prosecuting Attorney, Troy, Ohio. 
DEAR Sm:-1 am in receipt of your letter of :\larch 31st, which is as follows: 

"Under the recent law passed by the legislature, giving village districts 
of less t.han fifteen hundred population the right to dissolve and go back into 
the school district, West Milton, Ohio, is contemplating taking a vote to dis­
solve their special district, and become a part of Union township, :\liami 
county. 

"Will you please advise me that if the vote to dissolve is successful, and 
this district becomes a part of the township district, does the school property 
at West Milton become the property of the township? If so, and there is a 
bonded indebtedness on the property now in the West "Iilton special district, 
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does this property have to be turned over to the township free of incumbrance, 
or will the whole township assume this indebtedness and pay it off from the 
taxes on the general duplicate of Union township?" 

'Section 4682-1, G. C., as found in 104 0. L., 133, provides: 

"A village school district containing a population of less than fifteen 
hundred, may vote at any general or special election to dissolve and join any 
contiguous rural district. After approval by the county board, such propo­
sition shall be submitted to the electors by the village board of education on 
the petition of one-fourth of the electors of such village school district or the 
village board may submit the proposition on its own motion, and the result 
shall be determined by a majority vote of such electors." 

Section 4683, G. C., as amended, 104 0. L., 133, provides: 

"When a village school distiict is dissolved, the territory forme!ly con­
stituting such village district shall become a part of the contiguous rural dis­
trict which it votes to join in accordance with section 4682-1, and all school 
property shall pass to and become vested in the board of education of such 
rural school district." · 
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If a majority of the electors of West Milton village school district vote in favor 
of dissolving said district and joining it to the contiguous rural district of Union town­
ship, in accordance with the above provision of section 4682-1, General Code, said 
village of West :Milton being located within said Union townRhip, upon such dissolu­
tion, the title to the school property of said village school district will pass to and vest 
in the board of education of said Union township rural school district, under the above 
provision of section 4683, G. C. 

In your letter you refer to West Milton village school district as "West Milton 
specia.l district." Upon investigation I find that this district is known as West Milton 
village school district, and is in fact a village school district. 

The statutes governing the dissolution of a village school district and the dispo­
sition of its bonded indebtedness are separate and distinct from the statutes !!;Overning 
the dissolution of a district formerly known as a special district, now known as a rural 
district under the provisions of section 4735, G. C., as amended in 104 0. L., 138, and 
the disposition of the indebtedness of such rural school district. The two classes must 
not be confused. 

Section 4689, G. C., as amended in 104 0. L., 134, provides: 

"The provisions of law relating to the power to settle claims, dispose of 
property or levy and collect taxes to pay existing obligations of a village that 
has surrendered its cmporate powers, shall also apply to such village school 
district and the board of education thereof." 

Section 3513, G. C., provides: 

"Villages may surrender their corporate powers upon petition to council 
of at least forty per cent. of the electors thereof, to be determined by the 
number voting at the last municipal election, and an affirmative vote of a 
majority of such electors at a special election which shall be provided for by 
council, and conducted, canvassed, and the result certified ·and made kno·wn 
as regular municipal elections v.ithin the corporation. If the result of the 
election is in favor of such surrender, the clerk of the village shall certify the 
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result to the secretary of state and the recorder of the county, who shall record 
it in their respective offices, and thereupon the corporate powers of such vil­
lage shall cease." 

Section 3514, G. C., provides: 

"Such surrender of corporate powers shall not affect vested rights or ac­
crued liabilities of such village, or the power to settle claims, dispose of prop­
erty, or levy and coflect taxes to pay existing obligations, but after the presenta­
tion of such petition, council shall not create any new liability until the result 
of the election is declared, n·or thereafter, if such result is in favor o·f the sur­
render of corporate powers. Due and unpaid taxes may thereafter be col­
lected, and all moneys or property remaining after such surrender shall belong 
to the school district embracing such village." 

Under the above provisions of the statutes it seems clear that the dissolution of 
West Milton village school district will not he complete until the payment of the in­
debtedness of said district is provided for. I11asmuch as the question of the dissolu­
tion of said village school district is to be submitted only to the electors of &,aid dis­
trict, and not to the electors of Union township rural school district, I do not think 
that the property in said township rural school district can be held liable for the pay­
ment of any indebtedness incurred by t:l}e board of education of such village school 
district. · 

Replying to your question, I am of the opinion that, upon the dissolution of West 
. Milton village school district, the title to the school property of said district will pass 

to and vest in the board of education of Union to'\\~shifl rural school district, but only 
the property within the limits of said village school district will be'subject to a tax levy 
for the payment of any indebtedness incurred by the board of education of said village 
school district, and the board of education of Union township rural school district will 
have no authority in law to assume said indebtedness or to levy a tax to provide a fund 
£or the payment thereof either upon the property within the limits of said village school 
district or upon the general duplicate of the Union township rural school district. If 
the levy for the payment of such indebtedness will not have been made by said board 
of education of said village school district at the time of dissolution, I am of the opinion 
that said village school district as a separate taxing district, and its board of educa­
tion as its taxing authority, must continue for the purpose only of levying a tax for 
for the payment of such indebtedness until such time as said indebtedness will have 
been paid. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General 
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288. 

COUXCIL OF :\IUXICIPAL CORPORATIOX-XOTES ISS"C"ED IX AXTICI­
PATIOX OF SPECIAL ASSESS:\IEXTS-HOLDER OF XOTES EXTITLED 
TO IXTEREST AFTER :\IAT"C"RITY IF HE :\lAKES PROPER PRE­
SEXT:\IEXT-WHAT COXSTIT"C"TES PRESEXT:\fEXT OF XOTE. 

The holder of a negotiable note issued IJy the council of n municipal corporation in 
anticipation of assessments, and made payable at the office of the sinking fund tnt8tees, 
is entitled to interest thereon at the contractual rate after the maturity of the 1wte if he makes 
proper presentment of the same at maturity and payment is refused by the sinking fund 
trustees, or if he fails to make proper presentment thereof but the sinking fund trustees 
did not have on hand or subject to their order at maturity sufficient fwuls to meet the note; 
but if such funds were on hand and proper presentment was not made, the holder is not 
entitled to past due interest and the payment of such interest to him is illegal. 

In order to make 71roper presentment it is necessary ordinarily to exhibit the note at 
the place at which it is made payable, but under special circumstances this rule is relnxed. 

Presentment of such n note at the office of the sinking fund trustees 1:s legal, though 
the trustees themselves are not present and are represented only by their secretary, who is 
not authorized to determine whether or not a given obligation shall be paid. 

CoLC~JBt:s, Omo, April 26. 191.'j. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter of April 19th, in which you 

call attention to the opinion of my predecessor under date of April 27, 1914, relative 
to the payment of interest on negotiable notes issued by a municipal corporation 
after the same are due, and state that the opinion in question applies to facts developed 
in an examintation under the direction of your department of the books and accounts 
of the sinking fund trustees in the city of Steubenville. 

You advise that the examination to which you refer has thus far disclosed the 
total amounL of past clue interest paid out of the fumls of the city during a given period 
of time, together with the amount paid under the administration of each particular 
board of sinking fund trustees, which, under the ordinances of the city, had been charged 
with the payment of such notes. You state, however, that your examiner has thus 
far not ascertained whether or not at the time of maturity of each certificate of in­
debtedness there were funds in the hands of the sinh.-ihg fund trustees available for 
the payment of the particular obligation. To do so you say would entail a vast amount 
of work, due to the condition of the sinking fund accounts :.md the methods employed 
in collecting the special assessments, in anticipation of which the notes were issued. 

You suggest the possibility of making and enforcing a findin!!: against the holders 
of such certificates for the amount of past clue interest received, on the ground that 
such holders did not legally present the certificates at maturity. In this connection 
you state that your examiner has allowed interest in all cases in which it appears on 
the face of the certificate by a proper endorsement that same was presented at maturity, 
or where the journal of the trustees of the sinking fund shows the fact of such presenta­
tion to the trustees. 

You advise further tl1at in numerous instances there is no record of such pre­
sentment being made, and describe in your letter and verbally two methods of what 
might be termed "informal presentment," viz.: 

"(1.) Verbal notice to the secretary of the sinking fund trustees, some­
times given by telep'hone, that the certificates were held by the holder, coupled 
\\ith an inquiry as to whether or not they were to be paid. 
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"(2.) Actual presentment of the note at the office of the sinking fund 
trustees to their secretary." 

You also advise that the sinking fund trustees had never, formally at least, author­
ized their secretary to act in such cases. 

Upon these facts you raise two legal questions, and request my advice thereon. 
for the guidance of the department, viz.: 

"(1.) Is it necessary in order to establish the illegality of the payment 
of past due interest, when no proper presentment has been made (and assum­
ing that the failure of the holder to make proper presentment would be material 
as affecting the legality of the payment of further interest), to show that 
the sinking fund trustees had at a given date of maturit.y money on hand 
sufficient to pay the note and available for its payment? 

"(2.) Is presentment in either of the ways above described sufficie~t?" 

Section 8175 of the General Code, being part of what is known as the "negotiable 
instruments law," provides in part as follows: 

"Section 8175. Presentment for payment is not necessary in order 
to charge the person· primarily liable on the instrument; yet if by its terms, 
the instrument is payable at a special place, and he is able and willing to pay 
it there at maturity, and has funrls there available for that purpose, such ability 
and willingness are equivalent to a tender of payment on his part. * * *" 

This provision is probably declaratory of the common law, but at all events it 
governs, in my opinion, as to the respective rights and liabilities of municipal corpora­
tions and those dealing with them in the issuance of what are termed "certificates of 
indebtedness" by section 3913, Gener!tl Code, and "notes" by section 3915, General 
Code. They are negotiable instrument~. There are with respect to their payment 
no peculiar statutory provisions which need be noted in connection with your first 
question. Therefore, it seems to me that the gentJral rules of law, whether of statute 
or otherwise, apply. 

This being th~ case, the ·answer to your first question is very clearly suggested by 
section 8175, supra. This section prescribes what shall be equivalent to a tender 
in case a negotiable instrument is made payable at a special place. By necessary in­
ference no act or circumstance other than those prescribed in the section constitutes 
such a tender. 

I am, therefore, of the opinion, that unless it should be established that the city 
at the date of maturity of a given note had funds at the office of the sinking fund trustees, 

' i. e., subject to their order, available for the purpose of paying the note, the mere 
fact that the holder of the note did not "properly present the same at maturity would 
not make the subsequent payment of past due interest illegal. I think that as to muni­
cipal corporations, section 8175, insofar as it provides that the maker must be "able 
and willing to pay it there at maturity," does not apply. The willingness of the munici­
pality as such to pay the obligation at the time and place specified would, in my opinion 
be presumed if its officers were shown to have funds available for that purpose at such 
time and place. 

I am, therefore, obliged to advise you, with considerable regret, that in order to 
determine the liability, if any, of the holders of the obligations to which you refer, 
who have received past due interest, it will be necessary further to examine the books 
and accounts of the sinking fund trustees in order to ascertain whether or not at the 
maturity of each note on which such p3st due interest was paid there was available 
and in the hands of the sinking fund trustees sufficient money to pay it. 
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In making this determination the general sinking fund bala.nces may not be taken 
into account. As pointed out in the opinion of my predecessor, it is not the duty of 
the sinking fund trustees under the general laws of the state to administer the payment 
of notes and certificates of indebtedness as distinguished from bonds, but primarily 
at least such obligations are to be paid by the city treasurer. However, in the case 
with which you are dealing council of the municipality delegated to the trustees of the 
sinking fund the duty of caring for such certificates and notes, and caused to be pla.ced 
on the face of each of them a recital to the effect that they were payable at the office 
of the sinking fund trustees. 

This may be regarded, strictly speaking, as ultra vires legislation, but inasmuch 
as the rights of bona fide holders are invoh·ed I think the city as against third parties 
cannot claim anything on account of such irregularity. But while the city, having 
issued notes payable at the office of the sinking fund trustees, has hereby incurred the 
obligation of providing funds with whic·h the sinking fund trustees may pay such 
obligations when due, it could not authorize the trustees to use the general sinking 
fund balances which. are appropriated to other purposes by the &elf-executing provisions 
of the statute. The only revenues, therefore, available fm the payment of such notes 
would be the proceeds of the special assessments or general levies anticipated by the 
notes themselves, together 'vith such special tax levies as might be made for the purpose 
of supplying any deficiency in the special assessments, or otherwise providing, in whole 
or in part, for the payment of such notes. These funds would have to be kept separate 
from the general sinking fund balances and would have to be identified in each case 
before the conditions upon which the possible liability of the holders of the notes could 
be made to appear. 

The first part of your second question is answered by section 8179, General Code, 
which provides as follows: 

"Section 8179. The instrument mul't be exhibited to the person from 
whom payment is demanded, and when it is paid must be delivered up to 
the party paying it." 

This section is declaratory of the common law. (Sec Daniel on Xegotiable Instru­
ments, section 654.) 

'Yhile these principles apply primarily to preHentment for the purpose of charging 
. indorsers, yet in my opinion they apply also in all other cases where the question of 

presentment becomes material. The maker is entitled before being charged with 
further liability on a negotiable instrument to have the same personally presented 
to him at maturity, unless there is some good and sufficient reason for dispensing with 
such presentment, or unless same is waived by the maker. In the r.n.se you describe 
mere verbal notice to the clerk or secretary of the sinking fund trustees is not a suffi­
cient presentment, nor is the verbal refusal of the ::;ecretary to pn.y the note the act 
of the city or of the trustees. 

Therefore, I am of the opinion that in the first case described by you in stating 
your second question the holder of the note would be the recipient of an illegal pay­
ment if past due interest were subsequently paid to him, and if at the time of his verbal 
notice to the secretary of the sinking fund trustees the trustees actually had, subject 
to their order, funds of the municipality aYailable for the payment of the nCJte. 

The second case described by you presents a more difficult question. 
Sections 4509 and 4510, General Code, provi1le as follows: 

"Section 4509. The trustees of the sinking fund, immediately after­
their appointment and qualifieation, shall elect one of their number as presi­
dent and another as dee-president, who, in the absence or disability of the 
president, shall perform his duties and exercise his powers, and such secretary, 
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clerks or employes as council may provide by an ordinance which shall fix their 
duties, bonds and compensation. Where no clerks or secretary is authorized, 
the auditor of the city or clerk of the village shall act as secretary of the board. 

"Section 4510. The trustees of the sinking fimd shall make their own 
rules, but their meetings shall be open to the public, and all questions re­
lating to the purchase or sale of securities, payment of bonds, interest or 
judpments or involving the payment or appropriation of money shall be 
decided by a yea and nay vote with the name of each member voting recorded 
on the journal, and no question shall be decided unless approved by a majority 
of the whole board." 

While, as hereinbefore stated, the duties of the sinking fund trustees primarily 
relate to the payment of bonds, yet when council by legislation such as has been de­
scribed has imposed upon them the duty to administer the payment of certificates of 
indebtedness and notes, it is my opinion that such legislation is to be interpreted in 
the light of the above sections. That is to say, when the trustees are charged with the 
payment of notes they may not, in my judgment, act otherwise than in accordance 
with the rule provided in section 4510. At the very least the payment of notes and 
interest is a "question * * * involving the payment or appropriation of money," 
which under this section must be "decided by a yea and nay vote, with the name of 
each member voting recorded on the journal." 

It is clear, therefore, that as a matter of municipal administration, the secretary 
of the sinking fund trustees has no authority to determine whether or not a given 
payment will be made. 

Section 8177, General Code, provides in part that 

"Presentment for payment, to be sufficient, must be made * * * to 
the person primarily liable on the instrument, or if he is absent or inaccessible, 
to any person found at the place where the presentment is made." 

While all persons are, of course, chargeable with notice of such statutes of the 
state as to which recitals on the face of a negotiable instrument call attention, yet the 
holder of such an instrument issued by a city in not to be put to any greater effort in 
preserving his rights than the holder of any other similar obligation. So if such holder 
makes proper presentment of the note in his possession at the place where it is made· 
payable, viz., tl1e office of ·the sinking fund trustees, and finds there the secretary of 
the board (as would be the case under normal circumstances, the trustees not ordinarily 
remaining at their office during business hours), and such presentment is during orclinary 
business hours, it is sufficient; and even though the secretary may not have power as 
an officer of the corporation to decide whether the note shall be then paid or not, such 
presentment is a sufficient. demand upon the trustees to pay the note. If then the 
trustees at the first opportunity do not pay the note, the circumstances are the equiva­
lent of a demand upon them and a refusal by them to pay. 

Therefore, I am of the opinion that the presentment described by you in stating 
the second case in connection with your second question is legal, and if the sinking 
fund trustees do not forthwith pay the note so presented the city is liable for the interest 
thereon until the same is paid, regardless of whether or not there was sufficient money, 
subject to the order of the sinking fund trustees, available for the payment of the 
note at the time of presentment. · 

It occurs to me in. connection with your questions, however, that the secretary 
of the sinking fund trustees was probably in possession of accurate knowledge as to 
the funds in the hands of the "trustees; and if as a matter of fact the funds were at a 
given time insufficient ·to pay accruing obligations, and he so stated to the holder, 
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the fact that proper presentment was not made would be immaterial, for in that event 
the payment of the interest after the maturity of the note could not be regarded as 
illegal.· 

289. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

WORKMEN'S COMPENSATION ACT-AN E:\IPLOYE HAVING BUT ONE 
EYE AND LOSING THAT IN THE COURSE OF HIS EMPLOYMENT, 
IS TOTALLY AND PERMANENTLY DISABLED. 

An employe, under sections 33 and 34 of the workmen's compensation act, having 
but one eye, ·and losing that in the course of his employment, is totally and permanently 
disabled. 

CoLUMBus, Omo, April 27, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! have your letter in which you advise that the industrial com­

mission has held that where a person having lost the sight of one eye becomes an em­
ploye of one to whom the provisions of the workmen's compensation act appiies, and 
loses the sight of the other eye as a result of an injury while in the course of his em­
ployment, that a case of permanent total disability is presented, and that said employe 
is entitled to the compensation provided for under section 34 of the said act. You 
ask my opinion as to the correctness of this ruling. 

Section 34 of the workmen's compensation act (1465-81, G. C.), provides that 
in cases of permanent total disability the award shall be 66'/a per cent. of the average 
weekly wage, and shall continue until the death of such person totally disabled, with 
a maximum of twelve dollars and a minimum of five dollars per week. This section 
makes the loss of both hands, or of both arms, or of both feet, or of both le2;s, or of 
both eyes, or any two thereof, prima facia evidence of permanent and total disability. 

Section 33 (1465-80, G. C.), of the workmen's compensation act provides, in part, 
that for the loss of an eye, the compensation shall be 662/a per cent. of the average 
weekly wage for a period of one hundred weeks, 'vith a maximum of twelve dollars . • 
and a minimum of five dollars per week. Section 33 also contains a provision that, 

"In case of an injury resulting in partial disability the employe shall 
receive sixty-six and two-thirds per cent. of the impairment of his earning 
capacity during the continuance thereof, not to exceed a maximum of twelve 
dollars per week, or a greater sum in the aggregate than thirty-seven hundred 
and fifty dollars." 

From the various provisions contained in this section 33, it appears that for the 
loss of an eye 66'/a per cent. of the average weekly wages shall be paid for one hundred 
weeks when such loss results in a partial disability. This can only mean that the 
employe had vision in both of his eyes at the time of the injury and is left with the 
vision of one eye. He is therefore not permanently and totally disabled. But section 
34 provides compensation as heretofore set out when the injury received in the course 
of hiR employment results in permanent total disability. 

Now, an employe at some prior time having lost one eye, and loses the second 
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or last eye as a result of an injury sustained in the course of his employment, is prima 
facia permanently and totally disabled just as fully as though he had lost the sight 
of both of his eyes at the time and under the circumstances he lost the second or last 
eye. 

The supreme court of Wisconsin reached a similar conclusion in the case of Mellon 
· Lumber Company v. Industrial Commission of Wisconsin, et a!., 142 N. W., 187, 

3 N. C. C. A., 649. 
I am, therefore, of the opinion, that the language of these two sections fully sustains 

the ruling of the commission. 
It is the well settled law that whoever takes a cripple into his employment takes 

him subject to his crippled condition; so the language of these two sections and the 
ruling of the commission in construing the same are in accordance with the general 
rule of law in the premises. The loss of the sight in both eyes constitutes a prima 
facia case of permanent total disability whether the unfortunate condition results 
from loss of both eyes ~r from the loss of the second or last eye. 

The compensation authorized for the partial disability caused by the loss of one 
of two eyes is much less than the compensation authorized for total permanent disa­
bility caused by the loss of the second and last eye or both eyes. - Therefore, the indi­
vidual who has but one eye will be handicapped both in his application for and retaining 
of employment-when his employer is subject to the terms of this act. If the legislature 
did not have this contingency in mind while enacting these statutes, its attention should 
be called to it now. 

Respectfully, 
EDWARD c. TURNER, 

A tlorney General. 

290. 

13 OARD OF EDuCATION OF SCHOOL DISTRICT l\fAY UPON ORDER OF 
COMMON PLEAS COURT, TRANSFER A SURPLUS IN ITS TUITION 
FUND TO ITS BUILDING FUND UNDER CERTAIN RESTRICTIONS. 

If the board of education of a school district finds that there is a surplus in its tuition 
fund, resulting from the local lax levy for said fund, which will not be needed for any of 
the purposes of said fund, and that it is necessary to transfer said surplus lo its building 
fund lo be used in the construction of a. school building which the board of education finds 
necessary for the proper accommodation of the pupils of its district, such board may, upon 
the order of the common 11lea.s court, on a.n application duly rnade in compliance with the 
requirements of section 2296, et seq., G. C., transfer snid surplus from said tuition fund to 
the building fund for the purpose above named. 

CoLu!lmcs, OHio, April 27, 1915. 

HoN. CARL ScHULER, Prosecuting Attorney, Jl.fillersburg, Ohio. 
DEAR SIR:-In your letter of April 8th, you request my opinion as follows: 

"Can a school board, act.ing under section 2296, file a petition in the 
common pleas court, by virtue of that section, asking the court to transfer 
moneyjn the tuition fund, to a building fund, the board having a large surplus 
in the tuition fund, and not having any in the building fund? Section 7603 
providing that the tuition fund shall only be appropriated for the payment of 
superintendents and teachers, the latter section, or rather the portion referred 
to herein with reference to the tuition fund, having been passed by the legis­
lators since the passage of section 2296. In case they could have this trans-
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ferred, a new school house could be built without resorting to a bond issue, at 
the same time, they would have ample funds with which to pay superinten­
dents and teachers for the ensuing year. 

"It is my opinion, that they can file a petition asking for thls transfer 
under section 22!:16, and those that follow, but having some doubts by reason 
of section 7603, there being no court decisions or opinions from attorney gen­
erals with reference to same, I submit this proposition." 

Section 2296, G. C., as amended, 103 0. L., 522, provides: 

"The county commissioners, township trustees, the board of education 
of a school district, or the council or other board having the legislative power 
of a municipality, may transfer public funds, except the proceeds or balances 
of special levies, loans or bond issues, under their supervision, from one fund 
to another, or to a new fund created under their respective supervision, in the 

' manner hereafter provided, which shall be in addition to all other procedure 
now provided by law." 
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Under authority of this section, the board of education of a school district may, 
by order of court, on application duly made in compliance with the requirements of 
section 2297, et seq., of the General Code, transfer surplus money in any school fund, 
except the proceeds or balances of special levies, loans or bond issues, to another school 
fund which the board of education finds does not have sufficient money to its credit to 
pay valid existing obligations charged against said fund, or to meet additional expen­
ditures which the board deems will be necessary for the proper accommodation of the 
schools of the district. 

You call my attention to the provision of section 7603, G. C., which is as follows: 

"The certificate of apportionment furnished by the county auditor to 
the treasurer and clerk of each school district must exhlbit the amount of 
money received by each district from the state, the amount received from any 
special tax levy made for a particular purpose, aud the amount received from 
local taxation of a general nature. The amount received from the state com­
mon school fund and the common school fund shall be designated the "tuition 
fund," and be appropriated only for the payment of superintendents and 
teachers. Funds received from special levies must be designated in accordance 
with the purpose for which the special levy was made, and be paid out only for 
such purpose, except, that, when a balance remains in such fund, after all ex­
penses incident to the purpose for which it was raised have been paid, such 
balance will become a part of the contingent fund, and the board of education 
shall make such transfer by resolution. Funds received from the local levy 
for general purposes must be designated so as to correspond to the particular 
purpose for which the levy was made. Moneys coming from sources not 
enumerated herein shall be placed in the contingent fund.' 

While this statue provides that the money received from the state common school 
fund and the common school fund shall be 9-esignated as the "tuition fund," and shall 
be appropriated only for the payment of superintendents and teachers, the term "tui­
tion fund," as above used and limited to the money received from the state, may be 
only a part of the general statutory fund known as the tuition fund and for which the 
board of education may make a local tax levy in addition to the amount received from 
the state. 

Before any money can be transferred under authority of section 2296, et seq., of 
the General Code, it must appear to the court that the amount of money which the 
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bonrd of education asks to have transferred is not needed in the particular fund for 
any of the purposes for which such fund is by law established, and that such transfer 
is necessary. 

In view of the provision of section 7603, G. C., above referred to, it seems clear 
that the authority of a board of education to transfer money from its tnition fund is 
limited to the surplus money in said fund resulting from the local tax levy for said fund. 

In an unreported case in the common pleas court of Champaign county, where the 
board of educaton of a school district in said county made application to said court, 
under provision of section 2296, G. C., for an order authorizing a transfer from its 
tnition fund to its rontngent fund, Judge E. P. Middleton, of said court, required said 
board of education to show that the surplus money in its tuition fund, which said board 
desired to transfer, resulted from the local tax levy for said tuition fund, and that no 
part of said surplus resulted from the money received by said district from the state. 

Replying to your quest.ion, I am of the opinion that if the board of education, re­
ferred to in your letter, finds there is a surplus in its tuition fund, resulting from the 
local tax levy for said fund, which will not be needed for any of the purposes of said 
fund, and that it is necessary to transfer said surplus to its building fund to be used in 
the construction of a school building which the board finds necessary for the proper 
accommodation of the pupils of its district, such board may, upon the order of the 
common pleas court, on an application duly made in compliance with the requirements 
of section 2296, et seq., of the General Code, transfer said surplus from said tuition fund 
to the building fund for the purpose above mentioned. 

291. 

Respectfully, 
EnwAHD C. TunNER, 

Attorney General. 

APPROPRIATION BILL-AN AGGREGATE SU:\1 AVAILABLE FOR PAY­
MENT OF SALARIES OF A DESIGNATED NU:\IBER OF CLERKS MAY 
BE EXPENDED ONLY FOR SUCH NUMBER, AND THE WHOLE SUl\I 
l\IAY NOT BE DIVIDED A:\IOXG THE SALARIES OF A LESSER NU:VIBER 
OF CLERKS. 

An item in an approp1-iation bill specifying an aggregate sum to be available for the 
payment of the salaries of a specific number of clerks may be expended only in the payment 
of the number of salaries designated; if fewer than the designated number of clerks are ac­
t!wlly employed, the whole sum appropriated may not be divided among the salaries of such 
lesser number of clerks, but such salaries may not exceed in the aggregate such a sum as 
tuill leat•e in the appropriation a sufficient amount to pay a substantial salary for each of 
the remaining positions contemplated by the appropriation. 

CoLT:~IBl:Is, Omo, April 27, 1915. 

Hox. A. V. DoNAHEY, .tiuditor of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your letter of April 22nd, requesting my 

opinion on the following questions: 

"The partial appropriation act provides as follows: 
"In relation to the department of industrial commission, under the sub­

heading 'Investigation and Statistics,' on page 26 of the bill, the following ap­
propriation was made, >~ith the figures carried into the column headed 'Items': 
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" 'Two Statistical Clerks____ _ 
" 'Fifteen Statistical Clerks ___ _ 

S!JOO 00.' 
5,422 50.' 

"Question 1. Are the words 'two' and 'fifteen' controlling, i. e., is the 
sum approp_riated for the payment of such elerks to be used anong fifteen 
clerks in the secopd case and two clerks in the first case? 

"Question 2. If the words 'two' and 'fifteen' are controlling, and if the 
commission employs two elerks at a total cost of 8900.00, and ten clerks under 
the second item, may the commission pro-rate the whole appropriation of 
85,422.50 among the ten? 

"Question 3. If the commission employs under the second appropria­
tion eighteen clerks, may it divide the entire appropriation among the 
eighteen? 

"Question 4. If more or less than the number of clerks specified in the 
act are employed, and the board is required to pro-rate the appropriation on 
the basis of seventeen clerks receiving 86,322.50, then what rule shall be ap­
plied in determining whether the commission has properly calculated the sum~. 
For instance, if only eight are employed, what proportion of the entire appro­
priation of 36,322.50 shall be permissibly used for salaries of the eight?" 
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I call attention at this point to an error in your statement, in thAt the figures to 
which you refer are not caiTied into the column headed, ''Items," but in the column 
headed "Appropriations, February 16, 1915-June 30, 1915." That is, these are 
specific appropriations for personal service, and are not merely primary limitations 
upon the purpose for which a larger specific appropriation may be expended. 

Answering your questions specifically, I am of the opinion: 
(1). That the words "two" and "fifteen" are controlling, and that the sums ap­

propriated are for the purpose of paying the salaries of two clerks, in the first case, and 
fifteen clerks, in the second case. 

(2). Answering your second question, I am of the opinion that it is not lawful 
to expend the sum appropriated for salaries of fifteen statistical clerks in paying the 
salaries of ten such derks; that is, to expend in tllis Ulanncr the entire sum so appro­
priated and divide it among ten clerks instead of fifteen clerks. 

(3). I am further of the opi1lion that it is likewise not lawful to employ eighteen 
clerks and to divide an appropriation for fifteen clerks among such number of clerks 
in the payment of their salaries. 

(4). In answer to your fourth question, I am of the opinion that the only rule 
which can be applied in deternlining whether the commission or department has prop­
erly calculated the division of a lump sum appropriation for the payment of the salaries 
of a specified number of clerks is as follows: 

The division must be made in sueh manner as that a real and substantial salary 
will be assigned to each position for which the general assembly made an appropria­
tion. What constitutes a real and substantial salary will necessarily vary with the 
grade of work to be performed and other like factors. It should not be difficult to 
determine in a given instance, ho,\'ever, whether, if the number of clerks for the sala­
ries of which a lump sum appropriation has been made is not actually employed by the 
department, and the salaries of such clerks as are employed as fixed by the department 
do not exhaust the appropriation, the remainder, or what might be termed "the un­
used portion of the appropriations," represents a substantial and adequate aggregate 
eompensation for the number of clerks which have not been employed. 

Further than this, I feel that I cannot go as a matter of law, as I do not think that 
an appropriation of the kind specified by you is to be taken as indicating that the sala­
ries of all the clerks to be ~mployed and paid therefrom shall be equal. 
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The questions respecting the application of the state civil service law and the 
possibility of deductions in paying thereunder are not considered in this opinion, as no 
facts are stated upon which to base any consideration of such questions. 

292. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney Gen!JI"al. 

RURAL SCHOOL DISTRICT-SCHOOLS SHALL NOT BE SUSPENDED 
UNTIL AFTER SIXTY DAYS' NOTICE, EVEN THOUGH ATTENDANCE 
FOR PRECEDING YEAR WAS LESS THAN TWELVE. 

The provision of section 7730, G. C., as amended in 104 0. L., 139, that no school of 
any rural district shall be suspended or aboli.~hed 1tntil after sixty days' notice has been 
given by the school board of such district, is mandatory, and no school is suspended until 
such notice is given even though the av!JI"age daily attendance in such school for the pre­
ceding year was less than twelve. 

CoLUMBus, Omo, April 27, 1915. 

HoN. E. E. LINDSAY, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR Sm:-I am in receipt of your letter of April 16th, which is as follows: 

"Section 7730 of the General Code, as amended, 104 0. L., page 139, pro­
vides in part as follows: 

" 'When the average daily attendance of any school for the preceding year 
has been below twelve, such school shali be suspended * * *. Nq school 
of any rural district shall be suspended or abolished until after sixty days' 
notice has been given by the school board of such district. Such notice shall 
be posted in five conspicuous places within such village or rural school dis­
trict.' 

"In the event that the average daily attendance of any school for the 
preceding year has been below twelve, and the board of education refuses or 
neglects to suspend such school, is such school suspended by the provision of 
this section, notwithstanding the board of education fails or neglects to sus­
pend the same? Or must the sixty days' notice be given as provided in said 
section before such school can be suspended, even though the average daily 
attendance is less than twelve for the preceding year?" 

The answer to your question is found in an opinion of my predecessor, Mr. Hogan, 
rendered to Hon. B. F. Enos, prosecuting attorney of Guernsey county, under date of 
August 10, 1914. 

This opinion holds that the provision of section 7730, G. C., as amended in 104 
0. L., 139, "no school of any rural district shall be suspended or abolished until after 
sixty days' notice has been given by the school board of such district," is mandatory 
and that no school is suspended until such notice is given even though the average 
daily attendance in such school for the preceding year was less than twelve. 

J concur in this opinion and enclose copy of same. 
Respectfully, 

EDWARD c. TURNER, 
Attorney Gen!JI"al. 
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DISTRICT Sl:PERIXTEXDEXTS-CAXXOT REQl:IRE TEACHERS TO 
ATTEXD ~IEETIXGS OX SATl:RDAY AFTERXOOX-TEACHERS ARE 
EXTITLED TO HEGl:LAR P.\Y AXD ~rCST ATTEXD ~IEETIXGS 
HELD OX REGl:LAR SCHOOL DAYS-DISTRICT SO PAYIXG TEACH­
EllS XOT IXELIGIBLE TO STATE AID-DISTRICT SUPERIXTEX­
DEXT WHO DRAWS PAY PARTLY AH TEACHER-BOARD SHOULD 
IXCLUDE HIS SALARY WHE::\1" ESTDIATIXG DEFICIT TO SEEK 
STATE AID. 

District superintewlen!s cannot require the teachers of their district to attewl the meet­
ings provided for in section 7706-1, G. C. (10! 0. L., 14-1), on Saturd'ly af/em'Jons. 

If the board of education of n district authorizes the holding of these meetings on reg­
ular school days and during school hours, it is the duly of the teachers of said dis riel to 
attend such meetings, awl said tenchers are entitled to their regulnr pay for allenrling said 
meetings the same as if they had taught during the time used for such meetings. 

Such district, by paying its teachers for at~endance at meetings held on regular school 
days, does not, on this account, render itself ineligible to receive slate aid, providing it com­
plies with all the statutes governing slate aid to weak school districts. 

Where a district superintendent, employed under the provision of section 4740, G. C., 
as amended in 104 0. L., 141, gives one-half of his lime to leaching, the proportionate 
amount paid him as n teacher, based upon the minimwn salary of 870.00 per nwnth, men­
tioned in item 4 of the schedule of salaries provided in section 7595-1, G. C. (104 0. L., 
165), should be included by the board of education of the district in which he teaches in 
e.~timaling its deficiency for the purpose of making application for state aid, and the fact 
that said superintendent has been paid for leaching one-half his time, does not prevent said 
district from receiving .~tate aid, providing said district has complied with all of the re­
quirements of the stat uies relating thereto. 

CoLmmus, Omo, April 27, Hll5. 

The Bureau of I n.spection and Snpcrvision of Public O.tfices, Columbus, Ohio. 
GENTLEMEN:-In your letter under date of February 27th, you request my opinion 

upon the following- questions: 

"Ist. Have district Rllpcrintendents a legal right to rer)ltire teachers of 
their districts t<> attend the meetings provided for in section 770fi-l, vol. 104 
0. L., page 144, on Sat11rday afternoons, and would it be legal for boards of ed­
ucation to pay teachers for attending such meetings on Saturdays in addition 
to their re{!;ulnr salaries'? 

"2nd. Is it legal for district superintendents to hold these meeetings on 
rPgular school days, and if so, are the teachers entitled to their reg11la.r pay for 
such attendance the same as if they had taught? 

"3rd. Would the district be eligible to receive state aid under section 
7.595, General Code, if it so paid its teachers'? 

"4th. If a teacher is employed one-half his time in supervision and one­
half in teaching, can the amount paid him as teacher be included in the ex­
pense going to make up the deficiency on which is based application for state 
aid under section 7595, General Code? If not, wo11ld the fact that a teacher 
had been so paid for one-half his time, prevent the district from receiving 
state aid, provided it had complied with the other requirements of the weak 
school district sections?" 
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I call your attention to the following provisions of the statutes relating to the 
management and control of schools, the employment of teachers and district super-
vision: 

Section 7690, G. C., provides in part: 

"Each board of education shall have the management and control of all 
of the public schools of whatever name or <'haracter in the district. * * * 
Each board shall fix the salaries of all teachers, which may be increased, but 
not diminished during the term for which the appointment is made." 

Section 7fi99, G. C., provides: 

"Upon the appointment of any person to any position under the control 
of the board of education, the clerk promptly must notify such person ver­
bally or in writing, of his appointment, the conditions thereof, and request and 
secure from him within a reasonable time to be determined by the board, his 
acceptance or rejection of such appointment. An acceptance of it within the 
time thus determined shall <'Onstitute a contract binding both parties thereto 
until such time as i.t may be dissolved, expires, or the appointee be dis~issed 
for cause." 

Section 7701, G. C., provides: 

"Each board may dismiss any appointee or teacher for inefficiency, neg­
lect of duty, immorality, or improper conduct. No teacher shall be dis­
missed by any board unless the charges are first reduced to writing and an op­
portunity be given for defense before the board, or a committee thereof, and 
a majority of the full membership of the board vote upon roll call in favor of 
such dismissal." 

Section 7705, G. C., as amended, and section 7706, G. C., as amended, and supple­
mented by section 7706-1, G. C., as found in 104 0. L., 144, provides as follows: 

"The board of education of each village, and rural school district shall 
employ the teachers of the public schools of the district, for a term not longer 
than three school years, to begin within four months of the date of appoint­
ment. The local board shall employ no teacher for any school unless such 
teacher is nominated therefor by the district superintendent of the supervi­
sion district in which such school is located except by a majority vote. In, all 
high schools and consolidated schools one of the teachers shall be designated 
by the board as principal and shall be the administrative head of such school." 

Section 7706: 

"The district superintendent shall visit the schools under his charge, di­
rect and assist teachers in the performance of their duties, classify and control 
the promotion of pupils, and shall spend not less than three-fourths of his 
working time in actual class-room supervision. He shall report to the county 
superintendent annually, and oftener if required, as to all matters under his 
supervision. He shall be the chief executive officer of all boards of education 
within his district and shall attend any and all meetings. He may take part 
in their deliberations, but shall not vote. Such time as is not spent in actual 
supervision shall be used for organization and administrative purposes and in 
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the instruction of teachers. At the request of the county board of educatio'n 
he shall teach in teachers' training courses which may be organized in the 
county school district." 

Section 7706-1: 

"The district superintendent shall, as often as advisable, assemble the 
teachers of his district for the purpose of conference on the course of study, 
discipline, school management and other school work and for the promotion 
of the general good of all the schools in the district. The county superinten­
dent shall co-operate with the different district superintendents in holding 
such teachers' meetings and shall attend as many of them a~ his other duties 
will permit." 

569 

When a teacher is nominated by the district superintendent, and employed by the 
local board of education, under authority of section 7705, G. C., as amen::led in 104 
0. L., 144, and enters into a contract "1th said local board of educatio:1, as required by 
section 7699, G. C., by-accepting the appointment and entering into the contract, he 
agrees to comply with the rules and regulations of said board in so far as they are con­
sistent with the statutes governing said board, and to perform his duties as a teacher 
according to the terms and conditions of said contract, and according to the require­
ments of the statutes governing his duties. 

The district superintendent is employed by the boards of education of the district 
either under authority of section 4739, G. C., or section 4740, G. C., as such sections 
are amended in 104 0. L., pages 140 and 141. 

Section 4739, G. C., as amended, provides: 

"Each supervision district shall be under the direction of a district super­
intendent. Such district superintendent shall be elected by the presidents 
of the village and rural boards of education within such district, except that 
where such supervision district contains three or less rural or village school 
di~tricts the boards of education of such school districts in joint session shall 
elect such superintendent. The district superintendent shall be employed 
upon the nomination of the county superintendent, but the board electing 
such district superintendent may by a majority vote elect a district superin­
tendent not so nominated." 

Section 4740, G. C., provides: 

"In village or rural districts, or union of school districts for supervi~on 
purposes, which already employs a superintendent and which officially cer­
tifies by the clerk or clerks of the board of education, on or before July 20, 
1914, that it will employ a superintendent who gives at least one-half of his 
time in supervision, shall, upon application to the county board of education, 
be continued as a separate supervision district so long as the superintendent 
receives a salary of at least one thousand dollars, and continues to give one­
half of his time to supervision work. Such districts shall receive such portion 
of state aid for the payment of the salary of the district superintendent as is 
based on the ratio of the number of teachers employed to forty, multiplied 
by the fraction which represents that fraction of the regular school day which 
the superintendent gives to supervision. The county superintendent shall 
make no nomination of a district superintendent in such district until a va· 
caney in such superintendency occurs. After the first vacancy occurs in the 
superintendency of such a district, all appointments shall be made on the 
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nomination of the county superintendent in the manner provided in section 
4739. A vacancy shall occur only when such superintendent resigns, dies 
or fails of re-election." 

The district superintendent, in the performance of his duties shall, as often as is 
deemed advisable, assemble the teachers of the district for the purpose of conference 
in matters pertaining to the affairs of the district. 

The question arises, can a board of education, either by an express provision in 
the contract of employment with a teacher or by implied authority under the statutes 
governing said employment, require said teacher to attend a teachers' meeting on 
Saturday afternoons? 

Section 7689, General Code, provides: 

"The school year shall begin on the first day of September of each year and 
close on the 31st day of August of the succeeding year. A school week shall 
consist of five days, and a school month of four school weeks." 

It is clear, under the latter provision of this statute, that a board of education 
cannot compel a teacher to teach more than five days in any one week. The custom 
of keeping the schools in session the five working days of each week during the school 
term, exclusive of Saturday, is well established, u nd a teacher having taught the re­
quired time prescribed by the above provision of the statute, is not required by law, 
to render additional service outside of the five school days constituting the school week. 

A teacher's attendance at a meeting called by the district superintend~nt within 
the limits of time above prescribed, is the performance of a duty incidental to his em­
ployment. It must therefore follow that if a teacher cannot be called to" teach more 
than five days in any one week, he cannot be compelled to attend a teachers' meeting 
at a time other than for that which he is employed to render services. 

The provision of section 5978, G. C., as amended in 103 0. L., 566, is an additional 
prohibition against the board of education compelling a teacher to teach or attend a 
teachers' meeting on Saturday afternnoon. This section, as amended, provides as 
~~= . 

"Every Saturday afternoon of each year shall be a l1alf legal holiday for all 
]JUrposes, beginning at twelve o'clock noon and ending at twelve o'clock mid­
night. 1\othing however, in this section or any other, or any decision of any 
court shall in any manner affect the validity of or render void or voidable any 
check, bill of exch~nge, order, promissory note, due bill, mortgage or other 
writing obligatory made, signed, negotiated, transferred, assigned or paid by 
any person, persons, corporation or bank, upon said half holiday, or any other 
transaction had thereon." 

I do not think a board of education can ignore the plain provisions of this statute. 
Even if the teachers of a supervision district would be willing to attend teachers' 
meetings on Saturday afternoons, no authority is conferred by statute upon boards 
of education to pay the teachers for attending such meetings, in addition to their reg­
ular salary. 

Replying to your first question, I am of the opinion that district superintendents 
cannot require the teachers of their districts to attend the meetings provided for in 
section 7706-1, G. C. (104 0. L., 144), on Saturday afternoons. 

If the boards of education of the district authorize the holding of these meeting:> 
on regular school days a~d _during school hours, it is the duty of the te.1chers of the 
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district to attend such meetings, and, answering your second question, I am of the 
opinion that said teachers are entitled to their regular pay for attending said meetings 
the same as if they had taught during the time used for such meetings. 

Your third question calls for a consideration of section 7595, G. C., as amended 
and supplemented by section 7591, G. C., 104 0. L., 165, section 7596, G. C., as 
amended in 103 0. L., 267, and section 7597, G. C., as amended in 104, 0. L., 165, in 
addition to the provisions of the section of the statute hereinbefore set forth. 

Section 7595, General Code, as amended, provides as follows: 

"Xo person shall be employed to teach in any public school in Ohio for 
less than forty dollars a month. When a school district has not sufficient 
money to pay its teachers, such salaries as are provided in section 7595-1, for 
eight months of the year, after the board of education of such district has made 
the maximum legal school levy, three-fourths of which shall be for the tuition 
fund, then such school di,strif't may receive from the state treasurer sufficient 
money to make up the deficiency." 

Section 7595-1, G. C., provides: 

"Only such school districts shall be eligible to receive state aid which 
pay salaries as follows: 

"(1) Elementary teachers without previous teaching experience in the 
state and with no professional training, forty dollars per month. 

"(2) Elementary teachers having at least six weeks' professional train­
ing, forty-five dollars per month. 

"(3) Elementary teachers who have completed the full two years' conrse 
in any normal school, teacher~' college, college or university approved by the 
superintendent of public instruction, fifty-five dollars per ~onth. 

"(4) High school teachers, seventy dollars per month." 

Section 7596, G. C., as amended, provides: 

"Whenever any board of education finds that it will have such a deficit 
for the current school year, such board shall on the first day of October, or 
any time prior to the first day of .January of said year, make afidavit to the 
county auditor, who shall send·a certified statement of the facts to the state 
auditor. The state auditor shall issue a voucher on the state treasurer in 
favor of the treasurer of such school district for the amount of such deficit in 
the tuition fund." 

Section 7597, G. C., as amended, provides: 

"No district shall be entitled to state aid as provided in sections 7595, 
7595-1 and 7596, unless the number of persons of school age in such district 
is at)east twenty times the number of teachers employed therein, and the 
schools in such district are maintained at least eight months of the year." 

The holding of teachers' meetings by the district superintendent, as required by 
the above provision of section 7706-1, is a part of the school work, and is vital to the 
welfare of the schools. It was certainly not the intent of the legislature, in making it 
mandatory on the district superintendent to hold these meetings to thereby disqual­
ify weak districts from receiving state aid. 

Replying to your third question, I am of the opinion that the district referred to 
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in your second question, by paying its teachers for attendance at meetings held on 
regular school days, does not on this account render itself ineligible to receive state 
aid, providing it complies with all the statutes governing state aid to weak school 
districts. ' 

The duties of a superintendent employed under authority of the above provision 
of section 4740, G. C., who is not required to give more than one-half of his time to 
supervi~ion work, differs from the duties of a superintendent employed under author­
ity of section 4739 Gene· al Cede, who is required by the provision of section 
7706, G. C., to spend not less than three-fourths of his working time in 
actual class room supervision and the balance of his time for organization and admin­
istrative purposes, and in the instruction of teachers. The minimum salary of the 
district superintendent under each of the two sections above referred to, is the same. 
The apportionment of state aid for the payment of his salary varies according to the 
time given to su,pervision work and the n4mber of teachers in the district. 

Your fourth question applies only to the case of a superintendent employed u~der 
authority of section 4740, G. C., district. supervision, whether under section 4739 or 
section 4740, G. C., is mandatory, and the question arises whether a district which 
contributes its proportion•ate part of the salary of the district superintendent, who 
gives one-half of his time to teaching in a school within said district, is, on this account, 
disqualified under the above provision of the statute relating to state aid. 

The minimum salary of a district superintendent under section 4740, G. C., is 
one thousand dollars, and one-half of this amount, plus the proportionate amount paid 
for supervision, in addition to the arr10unt received from the state, must be contrib­
uted by the district in which said superintendent teaches. 

The district superintendent J:!lUSt have the qualifications of a high school teacher 
under the provisions of section 4744-3, G. C., as found in 104 0. L., 143. 

For the time he teaches, his salary is more than $70.00 per month, the minimum 
for a high school teacher mentioned in item four of the schedule of salaries provided in 
section 7595-1, G. C., as amep.ded in 104 0. L., 165. It does not follow, however, that 
the district which pays said superintendent for teaching one-half of his time, is on this 
account prevented from recl'iiving state aid. 

I call your attention to an opinion of my predecessor, :VIr. Hogan, rendered to 
Hon. E. M. Fullington, auditor of st!\te, under date of February 20, 1912, and found 
at page 98 o( the annual report of the attorney general, for the year 1912. 

In commenting on the provisions of section 7595, G. C., as in force at that time, 
Mr. Hogan said: 

"As I view the provisions of secti()n 7595, General Code, it means simply 
if the school district does not receive into its tuition fund a sum which would 
be sufficient to pay its teachers forty dollars a month for eight months, suGh 
school district is entitled to 1eceive enough money to make up the amount 
which would be neceEsary to pay its teachers such minimum salary. It does 
not mean, as it seems to me, that the board of education cannot pay other obli­
gations which are placed _either primarily or secondarily upon the tuition fund 
from such tuition fund, nor does it mean that it is restricted to the payme.n.t of 
the minimum ~lary to the various teachers of the school distri"ct, but merely 
that the state will only pay t<> such school district the difference between the 
total amount of the tuition fund received and the amount which would have 
been necessary to pay its teachers the minimum salary. 

"I am therefore, of the opinion, that a board of education may use the 
tuition fund for the payment of obligations in excess of forty dollars a month 
for teachers, but that in applying for state &id, such board of education shall 
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only be entitled to an amount which would equal a sum necessary to pay the 
requisite nwnber of teachers a salary of forty dollars a month after deducting 
the total amount of the tuition fund actually received." 
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I concur in this opinion in so far as the same is applicable to the- provisions of sec­
tion 7595, G. C., 3.f'l amended and supplemented by section 75!}5-1, G. C., 104 0. L., 
165. . 

Replying to your fourth question, I am of the opinion that where a superintendent 
employed under the provisions of section 4740, G. C., gives one-half his time to teach­
ing, the proportionate amount paid him as a teacher, based upon the minimum salary 
of 870.00 per month, should be included by the board of education of the district in 
which he teaches, in estimating its deficiency for the purpose of making application 
for state aid, and the fact that said superintendent has been paid for teaching coe-half 
his time, would not prevent said district from receiving state aid providing said district 
has complied with the above requirements of the statutes relating thereto. 

294. 

Respectfully, 
EDWARD c. TUHNER, 

Attorney General. 

BOARD OF EDUCATIOX-HAS AUTHORITY TO ACQUIRE TITLE TO 
CHURCH PROPERTY FOR SCHOOL PURPOSES UNDER SECTIO)J" 
7624, G. C., AS AMENDED, 103 0. L., 466. 

If the board of education of a school district, by a proper resolution of record, determines 
that it is necessary to procure a tract of land on which a church parsonage is locate-if or school 
purposes, and that it is unable to agree with the official or o.!ficials of the church organiza­
tion holding the title to said property in trust for said organization, 1tpon the sale and pur­
chase thereof, said board of education, acting under authority of and in compliance with 
the requirements of section 7624, G. C., as amended in 103 0. L., 466, may acquire the 
title to said property in the manner 11rovided by law for the appropriation pf private properly 
by municipal corporations. 

CoLUMBUR, OHio, April 27, 1915. 

HoN. FRANK W. :MJLLEH, Su11erintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm:-I am in receipt of a letter from ::vrr. C. L. Curl, treasurer of the village 

of North Lewisburg, Ohio, under date of April 7, l!H5, requesting my opinion on a 
matter of public interest, and I am, therefore, addressing an opinion thereon to you. 

The letter is as follows: 

"We would be pleased to know if a church parsonage can be condemned 
and appraised and paid for to be used for school purposes." 

Section 7624, General Code, as amended in 103 0. L., 466, provides: 

"When it is necessary to procure or enlarge a school site or to purchase 
real estate to be used for agricultural purposes, athletic field or play ground 
for children, and the board of education and the owner of the property needed 
for such proposed are unable to agree upon the sale and purchase thereof, 
the board shall make a.n accurate plat and description of the parcel of land 
which it desires for surh purposes, and file them with the probate judge, or 
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court of insolvency, of the proper county. Thereupon the same proceedings 
of appropriation shall be had which are provided for the appropriation of 
private property by municipal corporations." 

The tract of land on which a church parsonage is located, being private property 
of a church organization, is subject to appropriation for public purposes the same as 
any other private property. 

The case of School Board of the Village of New Berlin v. Peter eta!., !J Ohio, N. 
P. (n. s.), 232, relates to condemnation proceedings by a board of education, and the 
first branch of the syllabus is as follows: 

"The probate court acquires jurisdiction in a conde!pnation proceeding 
brought by a school board by determining before the jury is summoned: 
First, that the school board has passed the necessary resolution; second, the 
inability of the board to agree with the owner on the question of price; third, 
the necessity for the appropriation for the pmpose described in the petition; 
and fourth, that all parties having an interest in the property have been legally 
notified." 

I am of the opinion that if the board of education of a school district, by a proper 
resolution of record, determines that it is necessary to procure a tract of land on which 
a church parsonage is located for school purposes, and that it is unable to agree with 
the official or officials of the church organization, holding the title to said property in 
trust for said organization, upon the sale and purchase thereof, said board of educa­
tion, acting under the authmity of, and in compliance with, the requirements of sec­
tion 7624, G. C., as amended, may acquire the title to said property in the manner 
provided by law for the appropriation of private property by municipal corporations. 
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I am sending a copy of this opinion to Mr. Curl. 
Respectfully, 

EDWARD C. TURNER, 
Attorney General. 

BUDGET COMMISSION-TIME OF CONVENING--...'JMITH ONE PER 
CENT. LAW RESPECTING TAX DUPLICATE ON THE BASIS OF 
WIDCH ADJUSTMENTS SHALL BE MADE NOT AFFECTED. BY 
DECISION IN STATE EX REL., POGUE v. GROOM-HOUSE BILL 
No. 342 WILL GOVERN IN THESE RESPECTS SHOULD IT BECOME 
A LAW. 

The effect of the decision in State ex rel., Pogue v. Groom (September 15, 1914), con­
sidered and held that the provision in amended section 5649-3b (104 0. L., 233), respecting 
the time of the convening of the budget commiss:ion and that respecting the tax d~tplicate 
on the basis of which the adjustments shall be made therein, are not affected by said decision 

If house bill No. 342, passed by the eighty-first general assembly becomes a law, it 
will govern these matters. 

CoLu~mus, Omo, April 27, 1915. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Your letter of April 23, 1915, requests my opinion as follows: 
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"The supreme court, in the case of the State ex rei., Pogue v. Groom, 
on SeptE~mber 15, 1914, held that the act of April 16, 1913, amending section 
56MT-3b (103 0. L., 522), and the act of February 16, 1914, amending the 
same section (104 0. L., 233), are unconstitutional. 

"Please render this department your opinion as t<> whether or not the 
valuations of 1915 are to be used this year for the purposes of said act or the 
valuations of lnst year." 

The question which you ask is raised by the following legislative hist<>ry: · 

"Section 5649-3b, as originally enacted, 102 0. L., 266: 'The county 
auditor, the mayor of the largest municipality in the county, as shown by the 
last feder:tl census, and the prosecuting attorney -shall constitute a board 
to be known as the budget commissioners, for the annual adjustment of the 
rates of taxation. The budget commissioners shall meet at the auditor's 
office in each county on the first ::\Ionday of June, annually, and complete their 
work on or before the first .Monday in July next following.' " 
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The foregoing section is a part of the Smith one per cent. law which originally 
imposed certain rate and amount limitations upon the ta)\es which might be levied in 
any taxing district in the state. The application of the rate limitation, in particular, 
required the use of some tax duplicate of the given taxing district; for under other 
sections of the law the budget commissioners were to have submitted to them esti­
mates of budgets of the various taxing districts levied within the <'Ounty, and in order to 
enforce the limitations of the act it was necessary, so to speak, to translate amounts 
into rates by assuming or otherwise taking into consideration a given total tax dupli­
cate for each taxing district. 

Now in the original Smith law, in which the above quotecl se~tion a~peared, there 
was no express provision as to what tax duplicate should be so employed, but inasmuch 
as the work of the budget <!ommissioners was to be completed between June and July, 
and inasmuch as the duplicate for the year for which taxes were being levied was not, 
at that time under the then existing laws, made up; and inasmuch, further, as there 
was no express authority of statute to estimate the amount of the uncompleted duplica tc, 
some doubt at least seems to have arisen as to whether the computations of the budget 
commission were to be made upon the basis of the duplicate upon which the levies were 
to be extended or upon the basis of tl1e duplicate of the preceding year, the amount of 
whicl1, at the time the budget commission was required to act, was definitely ascertain­
able. In the view I take of the case, it will not be necessary to express any definite 
conclusion as to what the meaning of the original Smith law, in this particular, was. 
It is sufficient to note that it was merely silent on this point. 

Further history of the legislation is shown by the following amendments to section 
5649-3b, cited by yon. (As amended, 103 0. L., 552): 

"The budget commission of each county shall consist of three members, 
the county auditor, the mayor of the largest municipality of the county as 
shown by the last federal census. In counties in which the amount of taxa-· 
hie property in the cities and villages thereof exceeds the amount of taxable 
property of territory outside of the cities and villages, the third member of such 
commission shall be the city solicitor of the largest municipality in the county 
as shown by the last federal census. In other counties the third member shall 
be president of the school board of the school district containing the largest 
municipality of the county as shown by the last federal census, if an elector, 
and if such president be not an elector then a member of such board who is an 
elect<>r to be designated by the board. 
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"The amount of taxable property for purposes of this act shall be gov­
erned by the amount of tax duplicate of the preceding year. The budget 
commissioners shall meet at the auditor's office in each county on the first 
l\1onday in June, annually, and shall complete their work on or. before the 
first Monday in July following." 

As amended, 104 0. L., 237: 

"The budget commission of each county shall consist of three members, 
the county auditor, the mayor of the largest municipality of the county as 
shown by the last federal census. In counties in which the amount of taxa­
ble property in the cities and villages thereof exceeds the amount of taxable 
property of territory outside of the cities and villages, the third member of 
such commission shall be the city solicitor of the largest municipality in 
the county as shown by the last federal census. In other counties the third 
member shall be president of the school board of the school district contain­
ing the largest municipality of the county as shown by the last federal census, 
if an elector; and if such president be not an elector then a member of such 
board who is an elector to be designated by the board. 

"The amount of taxable property for purposes of tlils act shall be gov­
erned by the amount of the tax list of the current year as fixed by the dis­
trict assessor and equalized by the tax commission of Ohio. The budget 
commissioners shall meet at the auditor's office in each county on the first 
Monday in August, annually, and shall complete their work on or before 
the third Monday in that month; provided, however, that for good cause 
the tax commission of Ohio may extend the time for completing the work. 
* * *" 

J call attention to the following important facts respecting these two amend­
ments: 

The first amendment related to the personnel of the budget commission, and also 
to the basis of computation of the limitations, but it did not change the original law 
as to the date when the budget commission should convene and the time within which 
it should complete its work. The second amendment changed the law with reference 
to the basis of the computation of the limitation and also with reference to the date 
when the budget commission should convene and the time within which it should 
complete its work, but it did not change the law respecting the personnel of the budget 
commission. 

In other words, for our present purposes there may be said to be three distinct 
provisions in section 5649-3b in its present form, at least, though only two of these 
provisions were in the original section. The three provisions of the section are that 
respecting the personnel of the budget commission, that respecting the basis of com­
putation of the rate limitation and ·that respecting the time within which the budget 
commission should perform its work. The first amendment changed the law with 
reference to the first two of these three matters only, while the second amendment 
changed the law with respect to the second two of these matters only. 

While analyzing these sections permit me to point out that there is no necessary, 
or even logical relation between the provision respecting the personnel of the budget 
commission and those respecting either of the other two matters; whereas there is a 
necessary and logical relation between the provision respecting the basis of the computa­
tion of the rate limitation and that respecting the time within which the budget com­
mission shall complete its work, for I have pointed out the difficulty which arose under 
the original Smith law respecting the duplicate which was to be used in working out 
the rate limitation; this difficulty evidently led to the ap1endment of 1913, which 



ATTOR~"'EY GENERAL, 577 

insofar as it related to this subject, clarified the law and removed the doubt; but it 
was at least illogical to impose a rate limitation upon a taxing district and then to 
provide that the duplicate used should be that of the preceding year. The legisla­
ture in 1914 evidently desired to do away with this inconsistency in the law, and being 
convinced that this could not be done without changing the date of the meeting of the 
budget commission solved the problem by postporung that date for a period of two 
months, and then providing that the budget commission should be governed by the tax 
duplicate of the current year, which could be ascertained under legislation that had, 
in the meantime, been enacted with sufficient definiteness by the fimt :\Ionday in 
August. 

There is still a little difficulty in the interpretation of these sections in that the 
use of the terms "preceding year" and "current year," as they appear in the respective 
amendments, is not exactly clear. I am of the opinion, however, that the phrase 
"the preceding year," as used in the amendment of 1913, means the year preceding 
the year for which taxes are to be levied; that is, the tax collection year which was 
actually the current year at the time the budget commission was then required to 
act, and for similar reasons I am of the opinion that the phrase "current year," as 
used in the amendment of 1914, means the year for which tax levies are to be deter­
mined by the budget commission. Indeed there is less difficulty in reaching this 
conclusion that there is in interpreting the legislation of 1913, because the current 
tax year ends at the time of the August settlement, whereas the period within which 
the budget commission is to complete its work under the law of 1914, begins shortly 
prior to that settlement and extends beyond it; so that if a strictly technical interpre­
tation be given to the phrase "current year," as used in the act of 1914, such an inter­
pretation would render the amendment meaningless. 

Haying arrived then at an u,nderstanding of what the legislature intended to do 
in so amlkding section 5649-3b in 1913 and 1914, we must now ascertain what, in the 
light of the decisions refe:-red to by you, the legislature actually su~ceeded in doin~ 

The first two branches of the syllabus in State ex rel., Pogue v. Groom, are as 
follows: 

"The act of the general assembly passed February 16, 1914 (104 0. L., 
237), amending section 564!:1-ilb, General Code, as amended April 16, 1913 
(103 0. L., 552), insofar as it purports to designate who shall constitute the 
county budget commission, is unconstitutional and void. 

"The act of the general assembly passed April 16, 1913 (103 0. L., 552), 
purporting to amend section 564!J-3b, General Code, by designating who 
shall constitute the county budget commission, is to that extent unconsti­
tutional and void, and the repealing clause of the act, insofar as it repeals that 
portion of section 5649-3b, is invalid." 

A careful reading of the entire opinion bears out the reservations made in the 
syllabus, as above quoted, and makes it clear that the supreme court intended merely 
to hold that the provision which is common to both amendments, respet:ting the per­
sonnel of the budget commission, was unconstitutional, without holding the entire 
section, as amended in either year, to be affected thereby. It will not be necessary 
to quote from the opinion as it is not more definite than the syllabus in this particular. 
It serms very clear to me that the supreme court has been careful to limit the effect 
of its decision to the first paragraph of amended section 5649-3b, and to indicate, 
by the inferences which must necessarily be drawn from the language which is used 
in the syllabus, that the remainder of the section, as amended, is not affected thereby. 

One very good reason for taking this view of the decision is that the court, by 
its judgment in this case and by its decision in the case of State ex rel., Durr v. Budget 
Commission of Hamilton county, decided, about the same time, necessarily held that 

19-A. G. 
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the unconstitutionality of the amended law did not affect the essential machinery 
of the Smith law, nor the remaining amendments affected by the Kilpatrick law of 
1913. The court has clearly held in these depisiollj3 that the body of legislation con­
sisting of the Smith law as amended by the Kilpatrick law, and as again amended in 
1914, is not an entirety, but that the subject-matter of the personnel of the budget 
commission is severable from the remaining proviE>ions of the act. 

or cou.rse an act is to be separated into its co'n'stituent parts for the purpose of 
measuring the effect of a judgmebt of partial unconstitutionality, not by any such 
artificial division as section numbers, but by subject-matter~> which constitute the 
only true and real divisions of the law. Therefore, a holding that a section is void, 

. insofar as it relates to a given subject-matter, does not vitiate the entire section if there 
is in it some other subject-matter not necessarily reln.ted to the void portion. 

I have already pointed out that the provision with respect to the time of the 
meeting of the budget commission, and the basis of applying the rate limitations, is, 
in no way, related to the provision respecting the personnel of the budget commission. 

Another way of stating the same thing is to say that the legislature did not intend 
that it should be the budget commission, consisting of .the county auditor, the mayor 
and the solicitor, or president of the school board, which should meet in August, and 
be governed by the amount on the tax list of the current year, and that commission 
only; but if it had been advised that it could not have constructed a budget commission 
having such a personnel, it would nevertheless have inserted in the law, for other 
sufficient reasons, the provision respecting the time of meeting and the basis of com­
putation. 

For all the foregoiJ:!g reasons I am of the opinion that what you term the valuations 
of 1915, by which I assume that you mean the valuations now being made in the year 
1915, and which will go on the duplicate upon which taxes are to be collected in De­
cember, 1915, and June, '1916, are to be used by the budget com,mission which is to 
convene in Al.r,~ust, 1915, for the fixing of the tax rates; and that what you term the 
valuations of "last year," by which I suppose you mean the valu!ltions which are to 
be found on the duplicate now in the possession of the treasurer for the collection 
of the second half of the taxes for the year 1914 in June 1915, are not to be so used. 

In connection with your question I call your attention to the passage, by the 
present session of the legislature, of house bill No. 342, further amending section 5649-3b 
so as to obviate the constitutional infirmity pointed out by the court in the case above 
cited. This measure has not yet been signed.by the governor, but if it is signed by the 
governor and becomes a law (and its' effectiveness can hardly be postponed so as to 
keep it from going into operation this year), it will remove all doubt in the premises, 
for it provides that the budget commissioners shall meet on the first Monday in August 
annually, and shall complete their work on or before the third Monday in that month, 
unless for good cause the tax commission of Ohio shall extend the time for completing 
the work; and that the budget commissioners shall be governed, in their adjustments, 
by the amount of the taxable property as shown on the auditor's tax list for the current 
year,. provided, that if the auditor's tax list has not been completed, the auditor shall 
estimate it as nearly as practicable, and the commissioners shall be governed by such 
estimate. As amended by house bill No. 342, the section is, it will be observed, abso­
lutely clear. 

Respectfully, 
EowARD C. TuRNER, 

Attorney General. 
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296. 

PARTIAL APPROPRIATION BILL FOR 1915, HOUSE BILL No. 314-EFFECT 
ON ACT FOUND IX 104 0. L., 211, RESPECTING APPROPRIATIONS 
MADE IN 1914 AND 1915. 

Section 6 of the partial appropriation bill for 1915, House Bill No. 314, practically, 
though not technically, repeals the appropriation accounts created by the act found in 104 
0. L., 211 for purposes for which appropriations are made in the 1915 law; but has no 
effect whatever upon the other appropriation accounts in said act of 1914. 

CoLUMBus, 0HtO, April 27, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I hasten to comply with your written request of April 22d for my 

advice upon the following question: 

"Does the enactment of house bill No. 314, to make appropriations for 
the current expenses of the state government and state institutions for the 
period beginning February 16, 1915, and ending June 30, 1915, repeal house 
bill No. 53 passed by the 80th general assembly, to make sundry appro­
priations?" 

It is not difficult to answer your question categorically in the negative. That 
is, house bill No. 314, passed by the present session of the general assembly, does 
not expressly repeal all or any part of house bill No. 53, passed by the 80th general 
assembly at its first extraordinary session in 1914 (104 0. L., 211). The only express 
repeal in house bill No. 314, above referred to, is of the law approved February 17, 
1914; that is, house bill No. 47, passed by the 80th general assembly at its first extra­
ordinary session in 1914 (104 0. L., 64). 

I apprehend from the manner in which your question is asked that you have in 
mind another legal question arising under section 6 of said house bill No. 314. This 
section provides in part as follows: 

"All liabilities incurred on or before June 30, 1915, shall be paid from 
appropriations herein provided in section 1. All balances in any appropria­
tion account against which there is no liability on February 16, 1915, and any 
excess of such balances over liabilities, shall lapse into the fund from which 
the same were appropriated;" 

The question which I apprehend has been raised in your department is as to the 
effect of this provision, respecting the lapsing of balances, upon balances remaining 
in appropriation accounts created by house bill No. 53 of 1914, which is not expressly 
repealed. . 

Said house bill No. 53 presents certain striking peculiarities. In the first place, 
section 1 of the act appropriates "the following sums, • * * to be available to 
pay the lia9ilitie~ herein below specified." Then follows a list of miscellaneous appro­
priations, not departmental in character and obviously relating to liabilities incurred 
prior to the passage of s~d house bill No. 53, such as, for example, the refund of 
taxes, the payment of expenses incurred by a special commission, payment for services 
rendered to the state in different capacities, etc. 

There are also in the bill certain departmental appropriations relating to liabilities 
theretofore incurred, other than those of a contractual nature, such as would be pro­
hibited by the statute against the creation of deficiencies. Thus we find a number 
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of appropriations under the heading "Ohio National Guard," consisting, in a large 
measure at least, of the allowance of claims for damages against the State, and under 
the heading "Department of Public Works" we find a list of appropriations of a similar 
character. 

In the serond place, the bill carries a general clause to the following effect: 

"The moneys herein appropriated shall be paid upon the approval of a 
special auditing committee, consisting of the chairman of the senate finance 
committee, the chairman of the house finance committee and the amlitor of 
state, and said auditing committee is hereby authorized and directed to make 
careful inquiry as to the validity of each and every claim herein made, and to 
pay only so much as may be found to be correct and just." 

Of course this clause is appropriate only to the auditing of claims against the state 
and would hardly be appropriate in the case of disbursement of appropriations for 
the current expenses of state departments and institutions. 

The difficulty which I imagine is presented arises, however, out of the fact that 
in the so-called "sundry bill" (house bill No. 53) the legislature of 1914 inserted a 
number of what might be termed "anticipatory appropriations," that is, appropria­
tions intended to provide for expenses to be incurred in the future. Thus we find an 
appropriation for the expenses of legislative committees; one for the geological survey 
of Ohio; one for the rental of Ldngview hospital; one for conducting the summer term 
of the Ohio State University; an appropriation of $25,000 for installing, maintaining 
and exhibiting the live stock, agricultural products, resources and opportunities of 
this state at the Panama-Pacific International Exposition in the year 1915; and others 
of a different specific character, but of the same general class. 

It is only by inference that it can be ascertained that there are two classes of 
appropriations in the law in question; for the law lacks any such clause as is ordinarily 
found in a general or partial appropriation law relative to the availability of the appro­
priation accounts for the payment of liabilities incurred prior to or subsequently to a 
given date. 

The appropriations are made without limitation with respect to the liabilities to 
meet which th.ey may be disbursed, as is the case in the ordinary form of current expense 
appropriation laws. Nevertheless, I think it is very clear that the legislature intended 
that the appropriations, some of which I have mentioned, should be disbursed in the 
ordinary manner and be subject to pay liabilities incurred in the activities of the depart­
ments and commissions to which they were made. 

I am therefore of the opinion that the restrictive clause relative to the special 
auditing committee and its powers and duties, above quoted, does not apply to the 
disbursement of such appropriations, but only to the disbursement of appropriations 
made, as therein provided, for the payment of "claims." 

The question which I have assumed to exist, then, is this: 

"Is the general language of section 6 of th_e act of 1915, to the effect 
that all balances in 'any appropriation account against which there is no 
liability on February 16, 19l5, and any excess of such balances over liahilities 
shall lapse into the fund from which the same were appropriated,' applicable 
to balances of the appropriation accounts created by said house bill No. 53 of 
1914, and effect a lapse of any net balanres therein?" 

It is clear that the appropriation accounts in question, unless affej::terl by house 
bill No. 314, passed by the present t:ession of the general assembly, continue to be 
available for disbursement and to constitute authority for the incurring of liabilities, 
and v.i.ll continue to be such, unless exhausted, until two years from the passage of house 
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bill Xo. 53, insofar as the same are for the current expenses of the state government 
or its institutions, or until two years from a date ninety days subsequent thereto, with 
respect to other appropriations of a continuing character. This is true because of the 
lack of any specific limitation on the life of the appropriation and under article II, 
SE;ction 22 of the constitution, which provides that "no appropriation shall be made 
for a longer period than two years," by force of which an appropriation made without 
limitation as to time is good for a period of t"'o years unless sooner exha\1sted. There­
fore, the question which you submit is directly raised. 

The first sentence of section 6, above quoted, to the effect that all liabilities incurred 
on or before June 30, 1915, shall be paid from appropriations provided in section 1 
thereof, is primarily a legislative declaration of policy as to the disbursement of the 
moneys appropriated by section 1. Of itself it is not sufficient, in my judgment, to 
cut off the right to disburs"e moneys appropriated by some other law, though of prior 
enactment, for purposes other than those covered by the 1915 law and to prohibit 
such appropriations from being used to pay liabilities incurred "on or before June 30, 
1915." In fact, so far as this sentence is concerned, any practical application thereof 
would be impossible without reading into the sentence some beginning date, such as 
the date of the passage of the act or the date suggested by the succeeding sentence 
and the title of the bill, viz.: February 16, 1915. 

The purpose of the act is, as indicated in the title and elsewhere, to provide appro­
priations for the current expenses of the state government and its institutions for the 
period beginning on February 16, 1915, and ending June 30, 1915. The bill was not 
passed until March 11, 1915, and though the law could have no effect until that date, 
when it did go into effect it governed through this sentence all expenditures within 
its purview, on account of liabilities incurred on and after February 16, 1915. 

If limited to the period between February 16, 1915, and June 30, 1915, this sentence 
can''be given a definite meaning. Taken in connection with the title of the bill and 
the specific appropriations made therein, I think it must be interpreted as follows: 

"The sums appropriated in section 1 of the partial bill of 1915 are to be 
the only sums available for the payment of liabilities therein authorized, 
incurred betwee,n February 16, 1915, and June 30, 1915. If there ~s a sub­
sisting appropriation for such purposes and a balance therein, the right to 
expend that appropriation is suspended as to such liabilities incurred between 
these two dates." 

There is nothing inconsistent in such an interpretation of house bill No. 314 with 
anything that is expressed in house bill Xo. 53, passed in 1914; for as already pointed 
out, the appropriations therein made are for no specific period of time and it is only 
by inference that they are held available for expenditure on account of liabilities incurred 
at any time within two years after they became effective. We have then the case of 
a specific provision operating as an exception to a general provision. The subsequent 
declaration of the legislature, to the effect that the appropriations made in 1915 should 
be the only appropriations a\·ailable for the uses and purposes for which they are made 
on account of liabilities incurred within a given period of time, merely suspends the 
authority to incur liabilities against the p1eceding appropriations during that period. 

The first sentence of section 6 of the 1915 partial law, then, does not have the 
effect of lapsing the continuing appropriations found in house bill Xo. 53, but as to 
appropriations therein for the purposes covered by the 1915 law d9es have the effect 
of suspending the authority to expend them or to incur liabilities against them until 
June 30, 1915, when, unle~s there is a similar clause in the appropriation bill which is 
tO be passed to provide for the current expenses of the state on and after .July 1, 1915, 
he authority to incur liabilities against such balances would be restored. 

t 
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The foregoing is a discussion of the first sentence of section 6 only. The effect of 
the first part of the second sentence in that section will now be considered. 

The exact language of this portion of the section is as follows: 

"All balances in any appropriation account against which there is no 
liability on February 16, 1915, and any excess of such balances over liabili­
ties, shall lapse into the fund from which the same were appropriated;" 

In my opinion, this part of section 6 is controlled by the same legislative intention 
which is discerned in the first sentence of that section. That is to say, while the lan­
guage is general, the intent of the whole bill is to legislate with respect to the govern­
mental expenses for which appropriations are made in section 1 thereof. 

Therefore, the words "any appropriation account," as used in the sentence now 
under examination, must be held to mean any appropriation account for a purpose 
for which an appropriation account is created by secti:m 1 of house bill No. 314, passed 
in 1915. The effect of this sentence, then, is exerted only upon outstanding appro­
priation accounts, by whatever appropriation law they may have been created, for 
purposes for which appropriations are made in section 1 of the act. As to such ap­
propriations the auditor of state should lapse the balances as therein provided for; 
but as to appropriations for other purposes than those covered by the 1915 bill the 
auditor of the state should not so act. 

It follows that the second sentence of section 6 goes a step further than the first 
sentence the1eof, and that while the first sentence standing by itself would have no 
effect other than to suspend appropriation accounts for purposes for which appro­
priations are made in section 1 of the 1915 law, the second sentence thereof has the 
effect of lapsing the net balances in such appropriation accounts. 

In conclusion, then, it is my opinion that house bill No. 314, passed in 1915, has 
the substantial, though not technical, effect of repealing so much of house bill No. 53, 
passed by the 80th general assembly, as relates to the subjects for which appropria­
tions are made in said house bill No. 314; but that as to those appropriations made in 
house bill No. 53 for purposes not covered by the 1915 law, the latter has no effect 
whatever. 

297. 

Respect£ ully, 
EDWARD C. TURNER, 

Attorney General. 

CITY OF COLUMBUS-.STREET PAVING AND SIDEWALK IMPROVEMENTS 
-APPROPRIATIONS IN 1914 NOT AFFECTED BY 1915 PARTIAL AP­
PROPRIATION, HOUSE BILL No. 314. 

The specific appropriations to the city of Columbus for the payment of the state's share 
of certain improvements in the law found in 104 0. L., 211, are not affected by the 1915 
partial appropriation bill, house bill No. 314. 

CoLUMBus, Omo, April 27, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-In an opinion of even date herewith I have advised generally as to 

the effect of house bill No. 314-the 1915 partial appropriation bill-upon the balances 
of appropriations made by house bill Xo. 53 (104 0. L:, 211). 
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You advise me verbally that the particular appropriations in said house bill ~o. 
53 about which you are concerned are the following: 

"CITY OF COLUMBUS 
"Repaving of High street from Broad to State in f10nt of state 

ground _______________________________________________ _ 

"Paving Eleventh avenue along state fair grounds. __________ . __ _ 
"Cement walks on Eleventh avenue along state fair grounds. ___ _ 

85,000 00 
9,500 00 
2,500 00" 

The fact is that none of the improvements for which appropriations were thus 
made had been completed, or even begun, when house bill Xo. 53 was passed in 1914. 
According, these are not appropriations to pay liabilities or claims against the state 
such as are subject to the audit of the special committee provided by the bill; nor are 
they appropriations for the current expenses of the state government or institutions. 
In effect, these items of the bill amount to provisions that the state shall pay its proper 
proportion or share of the cost of making the improvements therein specified when 
ascertained. That is, the bill authorizes the citv of Columbus to make the improve­
ments on the faith of the state's appropriation .. 

The nature of these appropriations is be~t illustrated by calling attention to the 
fact that similar appropriations are made to the city of Columbus in house bill No. 
314, recently passed by the present sessien. None of these appropriations, however, 
relates to the particular improvements covered by house bill No. 53. 

It is apparent, therefore, that the subject-matter of these appropriations in house 
bill No. 53 is one not within the purview of the act of 1915. Therefore, nothing in 
that act, interpreted as I have stated in the main opinion to which this is supplementary, 
in any way affects the balances in these appropriation accounts. 

298. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General 

ELECTION BOARDS-CHIEF DEPUTIES AND CLERKS ELECTED IN 
AUGUST, 1914, HOLD OFFICE UNTIL ORGANIZATION OF SUCH 
BOARDS WITHIN FIFTEEN DAYS AFTER THE FIRST DAY OF 
MAY, 1916-APPOINTIVE OFFICES. 

The chief deputies and clerks of boards of deputy stale supervisors of elections chosen 
in August, 1914, will continue to hold such offices until the organi::ation of such boards 
within fifteen days after the first day of May, 1916. 

CoLuMBus, Omo, April 27, HH5. 

HoN. CHARLES Q. Hn.J>EBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of yours under date of April 19, 1915, sub­

mitting for my opinion the following: 

"Shall the chief deputy and clerk of the board of deputy state super­
visors of elections, organized in the month of August, 1914, continue to be chief 
deputy and clerk of said board until the first day of May, 1916, or does their 
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term expire at the end of one year from the date of their selection, as provided 
by section 4811, General Code, and a new selection be made to end on the last 
day of April, 1916." 

The sections of the statutes referred to by you and which are determinative of the 
question submitted, are as follows: 

"Section 4804, G. C., as amended, 103 0. L., 215: 
"'On or before the first Monday in August, 1913, the state supervisor of 

elections shall appoint for each such county, two members of the board of dep­
uty state supervisors of elections, who shall each serve until the first day of 
May, 1916, and whose successors shall then be appointed and serve for a term 
of two years from and after such date. And on or befor~ the first Monday in 
August, 1914, such state supervisors of.elections shall appoint for each such 
county two members of the board of deputy state supervisors of elections who 
shall each serve until the first day of May in the year 1917, and whose suc­
cessors shall then be appointed and serve for a term of two years from and 
after such date. One member so appointed shall be from the political party 
which cast the highest number of votes at the last preceding November elec­
tion for governor, and the other member shall be appointed from the political 
party which rast the next highest number of votes for such officer at such 
election.' 

"Section 4811, G. C.: 
" 'Within fifteen days after such appointment in each year, the deputy 

state supervisors shall meet in the offices of the county commissioners and 
organize by selecting one of their number as chief deputy, who shall preside at 
all meetings and a resident elector of such county, other than a member of the 
board, as clerk, both of which officers shall continue in office for one year.' " 

It is by reason of the provisions of section 4804, G. C., supra, .eliminating the ap­
pointment of deputy state supervisors of elections in the year 1915, that your question 
arises. Prior to such amendment, there was appointed, on or before the first Monday 
of August, each year, two members of the board of deputy state supervisors of elec­
tions, thereby giving rise to an annual change in the personnel of the board, or at least 
made possible such change each year. It was manifestly in view of this state of the 
law that it was provided in section 4811, G. C., that within fifteen days after such ap­
pointments in each year, the deputy state supervisors of elections should meet and 
organize. That is, the manifest reason for the requirement that the hoard organize 
each year, was the then, at least possible change in its personnel each year, and hence 
the provision that such organization be made after such appointments. 

It may be further observed, that the phrase "in each year~' as found in section 
4811, G. C., relates to the time of such appointments rather than to the time of or­
ganization of the board. . 

While it is provided that the chief deputy and clerk shall continue in office for 
one year, it is quite apparent that such term is fixed with particular reference to the 
appointments and organization required to be made in each year. Since no such ap­
pointments and organization may be made, the reason of that rule fails, and hence the 
rule in this case does not apply. The manifest purpose and intent of that provision 
is that such officers should continue in office until the next succeeding appointments 
and organization made thereafter. In short, the appointment of a new members of 
the board is the foundation for a re-organization of the board and a controlling factor. 

For the above reasons, I am of the opinion that since no such appointments as are 
referred to in sections 4804 and 4811 are to be made in the year 1915, and consequently 
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the personnel of the board 11ill remain unchanged until the first day of .:\Iay, 1916, no 
organizatio.n of such board should be made or changed until after such appointments 
are made in that year. 

Answering your question more specifically, the chief deputy and clerk of the boards 
of deputy state supervisors of elections will continue as such until such boards are or­
organized within fifteen days after :\Jay 1, 1916. 

299. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

AKRON ARMORY BOARD-ABSTRACT OF TITLE. 

Abstract of title for armory, city of Akron, Summit county, approved. 

CoLUMBus, OHio, April 28, 1915. 

HoN. BYRON L. BARGAR, Secretary, Ohio State Armory Board, Columlfus, Ohio. 
DEAR SIR:-I have your letter with which you transmit an abstract of title and 

copy of proposed deed for the Akron Armory site situated in the city of Akron, Summit 
county, Ohio, and asking me to advise the armory board whether or not the state will 
acquire a sufficiently good title under the proposed deed to this site to authorize it to 
accept the same for armory purposes. 

In reply to your enquiry I beg to advise that I have examined the abstract end 
the proposed deed, and I find that the city of Akron is the owner of the premises described 
therein with power to convey the same in fee simple, and that the deed tendered by 
the city of Akron to the state is a deed in fee simple to the state of Ohio of the premises 
therein described, subject to the constitutionalj.ty of section 3631 of the General Code. 

I return herewith the abstr11ct of title and the deed referred to above. 
Respectfully, 

EDWARD C. TURNER, 
Attorney General. 
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300. 

BOXING EXHIBITION-PRIZE FIGHT-QUESTION OF FACT-A BOXING 
EXIDBITION BEFORE. MEMBERS OF A FRATERNAL ORGANIZA­
TION NOT A PUBLIC EXHIBITION-PRINCIPALS OF SUCH CON­
TEST WOULD' BE CRIMINALLY LIABLE-MEMBERS OF CLUB 
EXEMPT FROM LIABILITY, CRIMINALLY. 

The question of whe!her a so-called boxing exhibition is in fnct a boxing exhibition, or 
whether it is a prize fight within the meaning of the statutes, is one of fact. 

Where a fraternal organization entertains its members by gi1ring boxing exhibitions, to 
which only member.~ of the organization are admitted, such exhibitions cannot be classed as 
public. 

If the organization is not such as to bring it within the exceptions created by section 
12803, G. C., then under section 12802, G. C., the principals in such boxing exhibitions 
would be criminally liable, but no criminal liability would attach to the members of the 
organization aiding, assisting or attending the boxing exhibitions. 

CoLUMBus, Omo, April 29, 1915. 

HoN. CHARLES F. ADAMs, Prosecuting Attorney, Elyria, Ohio. 
DEAR Sm:-I have your communication of April 17, 1915, in which you inquire 

as follows: 

"I desire to know whether under any of the statutes now existing regard­
ing prize fighting and public boxing exhibitions, it is unlawful for a fraternal 
organization to entertain the members of the organization by giving boxing 
exhibitions in their club rooms, charging an admission to the same'? 

"Bear in mind that to this e'xhibition are admitted all members of the 
organization, without reference to the location of their lodge, and so far as I 
am aware, the principals in the boxing exhibition are hired for the occasion." 

An answer to your inquiry involves in the first instance a determination of the 
question of whether the exhibitions to which you refer are prize fights, or whether they 
are sparring or boxing exhibitions within the meaning of the statutes. A determi­
nation of this question depends upon the particular facts of each case. For a particu­
larly lucid aild able discussion of this matter, I desire to cite you to the opinion of Judge 
Hollister in the case of State ex rei. Sheets v. Hobart, et al, 8 0. N. P., 246. 

A prize fight is defined in the Century dictionary as a pugilistic encounter or boxing 
match for a prize or wager, and this definition was quoted with approval in the case 
of Seville v. State, 49 0. S., 117-131. It was also held in this case that it is not an 
essential ingredient of the crime of engaging in a prize fight in this state that it take 
place in public. If the contests to which you refer come within this classification, 
that is, if they are prize fights, then it may be stated without qualification that the 
principals would be criminally liable under section 12800, G. C., and all persons aiding, 
assisting or attending as backer, trainer, second, umpire, assistant or reporter, would 
be criminally liable under section 12801, G. C. 

It was held in State v. Aston, 57 0. S., 672, 39 Weekly Law Bulletin, 117, that a 
sparring exhibition between two persons hired for the purpose at a definite compen­
sation without intention to harm each other and without harming each other, is not a 
prize fight. If the contests to which you refer are of this class, as seems to be indicated 
by your letter, then they are governed by the provisicns of sections 12802 and 12803 
of the General Code. 

Section 12802, G. C., reads as follows: 
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"Whoever agrees to fight and wilfully fights or boxes at fisticuffs or en­
gages in a public sparring or boxing exhibition without gloves or with gloves, 
or aids, assists or attends such boxing exhibition or glove fight, or being an 
owner or lessee of grounds, or a lot, building, hall or structure, permits it to 
be used for such exhibition or purpose, shall be fined not more than two hun­
dred and fifty dollars or imprisoned n?t more than three months, or both." 

Section 12803, G. C., reads as follows: 

"The next preceding section shall not apply to a public gynasium or 
athletic club, or any of the exercises therein, if written permission for the 
specific purpose has been obtained from the sheriff of the county, or, if the 
exercise or exhibitions are within the limits of a municipal corporation, from 
the mayor of such corporation." 
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Section 12802 divides itself into two parts and applies (1) to "whoever agrees to 
fight and wilfully fights or boxes at fisticuffs," and (2) to "whoever engages in a public 
sparring or boxing exhibition without gloves or with gloves, or aids, assists or attends 
such boxing exhibition or glove fight, or being an owner or lessee of grounds, or a lot, 
building, hall or structure, permits it to be used for such exhibition or purpose." Under 
the first part of this section it is unlawful to agree to fight and wilfully fight or box 
at fisticuffs, unle:;;s the act be brought within the exceptions created by section 12803, 
G. C., and, applying the reasoning of the court in the case of Seville v. State, supra, 
it would not be essential that the fighting or boxing take place in public. The second 
part of this section, and which more especially concerns your specific inquiry, makes 
it a criminal offense to aid, assist, or attend a public boxing exhihition or glove fight 
and further provides that it shall be unlawful for an owner or lessee to permit premises 
to be used for such purposes, except, of course, as is provided in section 12803, G. C. 
This part of the section applies only in case the boxing exhibition is public. The 
word "public" when used as an adjective, is defined in the Century dictionary as 
follows: 

"Open to all the people, not limited or restricted to any particular class 
of the community." 

It was held in the case of Commonwealth v. Mack, 187 Mass., 441, .that where a 
statute specifies public boxing matches, or sparring exhibitions, it is necessary that the 
contest be one to which the public generally is admitted; that is, all persons must be 
admitted in the same way as to theaters and other public places of amusement, in order 
to bring the contest within the provisions of the statute. It appears from your inquiry 
that the exhibitions in question are open only to the members of a certaiii lodge or 
fraternal organization and hence they cannot be classed as public exhibitions, because 
not open to all persons on the same terms and indeed, not open at all to the general 
public. 

I am therefore of the opinion, that if such exhibitions are not prize fights and are 
only boxing or sparring exhibitions, under the rule laid down by the supreme court of 
Ohio in the cases cited above, and if it be further assumed that such exhibitions do not 
come within the exceptions created by section 12803, G. C., then under the first part 
of section 12802, G. C., the principals in such boxing exhibitions would be criminally 
liable for the reason that it is not necessary, in order to make them liable, that the 
exhibitions be public; and under the· last part of said section, the members of the 
fraternal organization aiding, assisting or attending such boxing exhibitions would not 
be criminally liable for the reason that under the terms of the section it is necessary 
that the exhibitions be public in order to make them liable. 

Coming now to consider the exceptions created by section 12803, it need only be 
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observed that if the exhibitions in question are boxing exhibitions and not prize fights, 
and if the fraternal organization in question is in fact organized as a bona fide athletic 
club, and if the written permission provided for by this section has been duly obtained, 
then the entire transaction would be a lawful one and no criminal liability would attach 
even to the principals. If all of the above facts do not exist, then the section would 
have no application. As has been previously observed, the question of whether a 
given exhibition is a prize fight or whether it is a boxing exhibition, is one of fact, and 
is to be determined under the rules referred to herein by a reference to all the facts 
of the particular case. 

301. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

DRY COMMODITIES-SALE IN OHIO-SECTION 6418-1, G. C., AS IT.FORM­
ERLY STOOD EFFECTIVE AFTER SUBSEQUENT AMENDMENT 
AND REPEAL DECLARED UNCONSTITUTIONAL-WEIGHTS AND 
MEASURES. l 

Section 6418-1, G. C., repealed by act subsequently declared unconstitutional, revived 
and again effective. 

CoLUMBus, Omo, April 29, 1915. 

iioN. S. W. BRATTON, Director of the Bureau of Standards, Department of Commerce, 
Washington, D. C. 
DEAR Sm:-Permit me to acknowledge receipt of your favor of April 20th, which 

is as follows: 

"In a publication which will soon be issued by this bureau, the various 
states are classified by the method of selling dry commodities required by 
law. Section 6418-1 of the General Code of your state, as amended Febru­
ary 27, 1913, requires sales by weight of certain commodities in the absence 
of written agreement, and your state was originally so c"assified. 

"In case No. 14508, 'In the matter of the application of Henry Steube 
for a writ of habeaus Corpus,' the supreme court of Ohio has declared section 
6418-1 of the General Code unconstitutional. We are in some doubt as to the 
present status of your law in relation to this matter, and would like your 
opinion on .the following question. 

"Is section 6418-1, as it existed prior to the amendment of February 27, 
1913, now the law in your state, or is section 6418-1 to be considered as rend­
ered entirely null and void, and if so, does Ohio have any law whatever in 
relation to weights per bushel and the manner of sale of dry commodities? 

"We would appreciate a prompt reply very mu,ch in order that no mis­
take may occur ih the proper classification of Ohio in our publication." 

Answering your request for an opinion as to whether or not section 6418-1 of the 
General Code is to be regarded as in effect the same as prior to the opinion of the 
supreme court of Ohio in the matter of the application of Henry H. Steube for a writ 
of ·habeas corpus, I have to advise that the questions in that case arose through the 
enforcement of the amendment to section 6418-1, wherein the law was changed by 
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the insertion of the words "in writing" which qualified the form of agreement pro­
vided for in section 6418-1, and it was on the ground that the exaction of "an agree­
ment in writing of the contracting parties" that the law as amended was declared uncon­
stitutional, it being held by the court that the provision referred to above conflicted 
with the right to make contracts and constituted an invasion of property rights guar­
anteed by the constitution of the state of Ohio. 

In the case of State ex rei. \Yilmot et a!. v. Buckley eta!., 60 0. S., 273, t_I;te court, 
at page 296, said: 

"As this section 2926-b, as passed April 16, 1896, is unconstitutional and 
inoperative, the repealing section of the act is also inoperative." 

It is a well recognized principle of law that where an act repealing another act 
and providing a substitute therefor is itself invalid, the repealing clause must also be 
held inoperative. 

It is my opinion, therefore, that as the attempt to repeal section 6418-1 of the 
general code was ma4e by ·an act subsequently declared to be unconstitutional, the 
said attempt t~ rep'eal was wholly ineffective and that section 6418-1 as it formerly 
stood is now the law in this state. 

I trust that the above will supply the information you desire for the publication 
you contemplate issuing. 

302. 

Respectfully, 
EDWARD C. TURNER, 

Atwrney General. 

MUNICIPAL CORPORATI0~-MAY NOT EXACT EXCESSIVE LICENSE 
FEE FOR PEDDLERS-QUESTION OF FACT IN EACH CASE-MAY 
REGULATE AND LICENSE PEDDLERS--8ECTION 3673, G. C., UN­
AFFECTED BY DECISION IN GREAT ATLANTIC AND PACIFIC 
TEA COMPANY V. THE VILLAGE OF TIPPECANOE, 85 0. S., 120. 

. That part of section 3673, G. C., which authorizes a municipal corporation w license 
persons, who on the streets or traveling from place to place about such municipality, sell 
goods, wares or merchandise by retail, is unaffected by the decision in the Great Atlantic 
and Pacific Tea Co. v. The Village of Tippecanoe, 85 0. S., 120, and in Wooster v. Evans, 
decided April 27, 1915. 

Authority to regulate and license peddlers is also found in section 3670, G. C. 
Under authority oj either of these sections, a municipal corporation may not exact an 

excessive license fee. What is an excessive license fee in a given case is ultimately a ques­
tion of fact to be decided under principles discussed in the opinion. 

CoLmiBus, OHio, April 30, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLE~IEN:-You have returned to me opinion No. 232, given to you on April 

12, 1915, with the statement that the same does not answer the question which you 
have in mind. In that opinion you were advised that u'nder the derision in The Great 
Atlantic and Pacific Tea Co. v. The Village of '!'ippeca~oe, 85 0. S., 120, section 3673, 
G. C., cannot be so interpreted a.s to authorize a municipal council to impose a license 
fee updn merchants who merely solicit orders and negotiate future sales at the resi-



590 ANNUAL REPORT 

dences of their customers. Your question as originally phrased, was by me inwr­
preted as an inquiry respecting the validity of an ordinance imposing a license fee of 
ten dollars a day upon persons soliciting sales and delivering goods for a domestic cor­
poration, going from door to door in a municipality, and it was supposed by me that 
the case was one within the rule of the decision cited. 

You now state that you have in mind a case wherein the person subject to license 
does not solicit for the sales, but actually makes sales from a small stock of goods which 
he carries with him, in his house to house visit; that is to say, in case of Ruccessful solic­
itation on his part, he makes immediate delivery from said stock. 

You also advise me that you are primarily interested in the amount of the license 
fee, and for this purpose desire me to assume a valid ordinance under section 3673, 
G. C., than to consider merely the size of the fee, viz., ten dollars a day for the bu~i-
ness described. · 

I must say· that it is now a matter of considerable doubt as to whether section 
3673, G. C., is constitutional at all or not. On April 27, 1915, the supreme court of 
this state held, in the case of City of Wooster v. Evans, that on the principles of the de­
cision in The Great Atlantic and Pacific Tea Co. v. Tippecanoe, section 3673, G. C., 
could not be so interpreted as to authorize the licensing of persons who temporarily 
open stores or places for the sale of goods, i. e., transient dealers, 

Now it is obvious, that in deciding the two cases in question, the supreme court 
has held the statute (section 3673), unconstitutional, in part at least. For though the 
decision may be palliated.by the statement that the section cannot be interpreted in 
a certain way, yet the fact is that it cannot be interpreted in any other way than the 
way in which the court holds it should not be. 

Section 3673, G. C., provides as follows: 

"To license transient dealers, P.ersons who temporarily open stores or 
places for the sale of goods, wares or merchandise, and each person who, on 
the streets. or traveling from place to place about the municipality, selle, bar­
gains to sell, or solicits orders for goods, wares or merchandise by retaii. The 
granting of such license shall be controlled by the provisions of the next pre­
ceding section." 

This section authorizes the licensing of e person, who, traveling from place to 
place about such municipality, solicits orders for goods by retail. Yet in the Great 
Atlantic and Pacific Tea Company case the decision was that it could not be so inter­
preted as to authorize such a license. The section also plainly authorizes the licens­
ing of transient dealers or persons who temporarily open stores or places for the sale 
of goods, wares or merchandise, but in ·wooster v. Evans, supra, this was the exact 
business of the defendant in error, and it was held that the section could not be so in­
terpreted as to ·authorize the municipality to license. 

The court, however, has never held that the section is wholly unconstitutional. 
In all probability its several provisions are severable. We may say then, for the pur· 
pose of your question at least, that the following portion of the statute remains unaf­
fected by the judicial decision:· 

"To license * * * each person who, on the streets or traveling from 
place to place about such municipality, sells, * * * goods, wares or mer­
chandise by retail." 

Section 3673 also provides that "the granting of such license shall be controlled 
by the provisions of the next preceding section." 

The next preceding section (3672) provides .that the municipality "in granting 
such license, may exact and receive such sum of money as it may think reasonable, 
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but no municipal corporation may require of the owner of any product of his own 
raising, or the manufacturer of any article manufactured by him, license to vend or 
sell in any way, by himself or agent, any such article or product. Such council may 
confer upon, vest in and delegate to the mayor of the corporation authority to grant, 
issue and revoke licenses." 

I assume from the form of your question J:hat the case which you have in mind 
is not within the exception of this provision, and that in point of fact the agents of the 
corporation mentioned by you conduct their business substantially as peddlers do. 
If this is the case, there is special authority to license them in section 3670, G. C., which 
provides as follows: 

"To regulate and license * * * peddlers. In the granting of any 
license a municipal corporation may exact and receive such sums of I;llOney as 
the council shall deem proper and expedient." 

I call your attention to the fact that this statute may be regarded as somewhat 
broader than section 3673 in that it authorizes regulation as well as license, while sec• 
tion 3673 authorizes license only. However, both are subjec't to the same principles. 

The principles in point are as follows: 
Under the power to license, or the power to regulate and license, a municipal cor­

poration may not exact a license fee for the purpose of supplying general revenue; for this 
would constitute an attempted exercise of an entirely different power, viz.: the power 
of taxation, and municipalities do not possess the general taxing power, but only that 
which has been specifically delegated to them by the law, which in Ohio is power to 
levy taxes upon the property duplicate. 

A municipality having the power to license or to regulate and license may not 
exact a license fee so high as to be prohibitive; for the power to license or to regulate 
does not imply the power to prohibit. All of the occupations mentioned in the license 
statutes are presumptively lawful, and the city will not be held to have the power to 
prevent their pursuit, the power extending merely to the imposition of such restraint 
thereon as may be exerted through regulation and license. 

In determining what constitutes an exaction, palpably for the purpose of revenue, 
. allow.ance must be made for the fact that the municipality is not limited in fixing the 

license fee merely to compensating itself for the acturl expense for issuing the licenso, 
but it is permitted to take into account the expenses of enforcing its own ordinances, 
so that the fact that some revenue is produced in addition to the expense directly 
chargeable to the machinery of issuing the license does not, of itself, establish the ex­
cessiveness of the fee. 

Where the power is not limited to the mere license, but extends to regulation as well, 
as under section 3670, G. C., and the occupation to be regulated, while lawful in itself, 
is subject to become by abuse a public nuisance (and it has been so held as to peddling), 
the license fee may be such as to exceed the total cost of all governmental expenses 
properly attributable to the licensed business, and thus to produce some incidental 
revenue if so fixed for the purpose merely of restricting the number of persons engaged 
in the occupation, or guaranteeing that they shall be persons of sufficient financial 
responsihility to pay the exaction; or especially where there are provisions for the 
revocation of licenses for misconduct, so as to impose, in this way, a sufficient restraint 
upon the licensed persons. But even in such cases the exaction must not be so high 
as to amount to prohibition, and the production of revenue must be merely incidental 
and not the purpose of the ordinance. 

Subject to these primary rules, the determination of what amount may be ex· 
cessive for a given occupation in a given municipal corporation, is really a question of 
fact. The presumption is, that a license fee exacted umler favor of a constitutional 
statute is reasonable in amount, and the burden is upon the defendant in a prosecu-
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tion to show that the amount of the fee is excessive. What may be a reasonable fee 
for one bu~iness would be an unreasonable fee for another business; and what might 
be a reasonable fee for a business in one municipality might be an unreasonable fee 
for the same business in another municipality. 

For these reasons I hesitate to state that ten dollars a day is, as a matter of law, 
an excessive license fee under any and all conditions when exacted from those carry­
ing on such a business as that described by you. I must say, however, that I have 
examined a number of decisions respecting the licensing of peddlers and itinerant 
traders, and find that in at least the very great majority of them ten dollars a day was 
held to be excessive. The amount does seem very high, and it is very likely true that 
it would exceed all reasonable expectations of profit which could be made by a person 
engaged in such business. If that is the case, it would be prohibitory in effect, and on 
that ground alone could not be sustained. Just whether or not the fee is prohibitory 
is a matter of fact, in the exact sense, and not a matter of law. 

For your information I cite the following decisions: 

Carrollton v. Bazzette, 159 Ill., 284. 

(License fee of ten dollars a day upon peddlers and itinerant vendors held pro­
hibitory, the court remarking that "the business of itinerant merchants would have to 
be much more remunerative than ordinary merchandising in small cities to survive . 
undm a burden ?f this character, amounting to more than $3,000 per annum.") 

State ex rei. Clark v. New Brunswick, 43 N. J., 175. 

(The question of unreasonableness and production of excessiv!'l revenue held to 
be one of fact upon which testimony may be offered; so that summary conviction 
without opportunity to attack the ordinance in this way may not be sustained.) 

Van Hook v. Selma, 70 Ala., 361. 

(This decision discusses at length the underlying principles surrounding the ques­
tion of reasonableness of a license fee. The amount of the fee here was ten dollars­
not ten dollars a day, but merely ten dollars for the granting of the license-; it seems 
from the opinion that the court below had given a charge to the jury upon these prin­
ciples, from which I take it that the question was regarded as being one of fact.) 

St. Paul v. Colter, 12 Minn., 41. 
Chaddock v. Day, 75 Mich., 527. 
Brooks v. Mangan, 86 Mich., 576. 

(Ordinance exacting ten dollars for the first day and five dollars for each subse­
quent day held prohibitory.) 

It so happens that there are no decisions in this state in which the reasonableness 
of the exact amount of the license fee mentioned by you has been considered. The 
principles which I have stated have, however, been established in the following cases: 

Mays v. Cincinnati, 1 0. S., 268. 
Cincinnati v. Buckingham, lOth Ohio, 257. 
Baker v. Cincinnati, 11 0. S., 534. 
Sipe v. Murphy, 49 0. S., 536. 

I may add that the language which is found in both of the statutes which have 
been considered, proposing to delegate to the council of the municipality authority to 
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"exact and receive such sum of money as it may think reasonable" or "proper and ex­
pedient," does not alter the case. Council would, without such a provision, have 
primarily the discretionary power to fix the amount of the fee, and presumptively the fee 
fixed by it would be reasonable and just. But the reasonableness and justice of the 
fee is ultimately a question for the courts. I 

With the statement then that in most of the cases which I have examined, ten 
dollars a day, as applied to peddlers or itinerant vendors in small municipalities, is 
held to be excessive, and that such a holding would almost unquestionably be made 
upon the facts which may be assumed, if a case should arise upon the facts submitted 
by you I must nevertheless advice that strictly and technically the question is, in the 
last analysis, a question of fact. 

303. 

Respectfully, 
EDWARD C. TenNER, 

Attorney General. 

PRIMARY ELECTIOXS-l'W.:\IIXATIOX OF CAXDIDATES-TOWXSHIP 
OFFICES-MAY NOT BE HELD UXLESS PETITIONED FOR BY A 
MAJORITY OF ELECTORS OF SUCH TOWNSHIP. 

Primary elections for the nomination of candidates for township offices may not be 
held in any township unless petitioned for by a majority of the elP,clors of such township. 

CoLUMBus, Omo, April 30, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of yours under date of April 21, 1915, as 

follows: 

"Section 7 of article V of the constitution of the state of Ohio is as follows: 
"'All nominations for elective state, district, county and municipal offices 

shall be made at direct primary elections or by petition as provided by law, 
and provision shall be made by law for a preferential vote for United States 
senator; but direct primaries shall not be held for the nomination of town­
ship officers or for offirers of municipalities of less than two thousand popula­
tion, unless petitioned for by a majority of the electors of such township or 
municipality.' 

"Section 4951 of the General Code, as amended, 103 0. L., 476, reads 
-as follows: 

"'The provisions of this chapter shall not extend nor be applicable to 
the nomination of candidates for township offices or for the elective offices 
of any municipality which has less than two thousand population a'l ascer­
tained at the federal census next preceding such nomination, unless the voters 
of such township shall so petition the board of deputy state supervisors of 
elections.' 

"QUESTIOX: Shall primary elections be held in township of a popula­
tion of two thousand or more as ascertained by the last census, unless petitioned 
for by a majority of the voters of such township?" 

The language of the abfi'; constitutional and statutory provisions is, it seems, 
quite clear and unequivocal.\ It will be observed that in the general ·constitutional 
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provision requiring that nomination shall be made at direct primaries or by petition 
no mention is made of township officers, while in the exception to this general pro­
vision township officers are specifically referred to. This would indicate a clear dis­
tinction between township officers and municipal officers, and that it was not intended 
that the phrase "municipal officers" as used in the general provision should be con­
strued to inrlude township officers as referred to in the exception. Indeed, it may 
well be argued that the primary purpose of the first phrase of the exception in reference 
to township officers was to clear up any possible ambiguity that might arise in. the 
interpretation of the phrase "municipal officers," and to emphasize the intent that 
township officers were not subject to the preceding provisions except· when within 
the subsequent terms of section 7 of article V of the constitution. 

To my mind the phrase "of less than two thousand population" modifies only 
municipalities and does not relate to townships. It appears that if the intent of this 
provision had been to limit this exception as to township officers to those townships 
having a population of less than two thousand, and that the prepositional phrase 
"of less than two.thousand" should relate to or modify townships, the word township 
would have been used as a noun rather than·as an adjective, and that the phraseology 
in the first instance would have been officers of a township as distinguished from town­
ship officers, and the terms placed in similar relationship to those of the latter phrase. 

in the absence of some manifest and controlling reason to the contrary the usual 
grammatical construction should prevail. 

In answer to your question I am, therefore, of opinion that primary elections 
may not be held fot the nomination of township officers unless petitioned for by a majori­
ty of the electors of such township. 

304. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

AUDITOR OF STATE-REQUIRED TO ISSUE WARRANTS FOR COSTS 
OF CONVICTION AND TRANSPORTATION OF PERSON SENTENCED 
FOR FELONY -EXECUTION AND SUSPENSION OF SENTE:\'CE. 

The auditor of state is required to issue hi.• warrant for the proper costs of conuiction 
and transportation of a person sentenced for a felony to the penitentiary or the Ohio state 
reformatory npon the delivery of the person to the warden of the penitentiary or the snperin­
tendent of the reformatory, and a proper certification of such costs and transportation, 
notwithstanding that the execution of such sentence m.ay be subsequently suspended by order 
of the court. 

CoLUMBUs, OHio, April 30, 1915. 

RoN. A. V. DoxAREY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your request for an opinion under date of 

April 13, 1915, as follows: 

"FACTS: Upon a verdict of guilty, the court of common pleas sen­
tenced two men to the reformatory at Mansfield. Within the five days pre­
scribed by law, but pending application for a suspension of sentence for the 
purpose of instituting proceedings in error, the sheriff, disregarding the request 
of counsel for the convicted men, transported the prisoners to the reforma-
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tory, presented his cost bill to the warden ·Upon strrrendering the prisoners, 
had the cost bill approved by the warden and presented same to this depart- · 
ment for-payment. Meanwhile, and before payment of said cost bill, this 
department is advised that the court of appeals ordered a suspension of 
sentence, and that the two prisoners were ordered returned to the county 
jail pending the determination of the error proceedings which were instituted. 

"QUESTION: Is the state liable for the costs of the conviction and 
transportation of these two men, and may the auditor of state at this. time issue 
his warrant for the same, regardless of the determinatiori of the courts upon 
the proceedings in error?" ' 

Your inquiry involves a consideration of the statutes relative to the execution of 
sentence for felony. Section 13720, G. C., provides: 

"A person· sentenced to the penitentiary or Ohio state reformatory, 
unless the execution thereof is suspended, shall be conveyed to the peniten­
tiary or Ohio state reformatory by the sheri,ff of the county "in which the 
conviction was had, within five days after such sentence, and delivered into 
custody of the warden of the penl.tentiary, or superintendent of the Ohio 
state reformatory, with a copy of such sentence there to be kept until the 
term of his imprisonment expires, or he is pardoned. If the execution .of 
such sentence is suspended, and the judgment. be afterward affirmed, he 
shall be conveyed to the penitentiary or Ohio state refo:rmatory within five 
days after the ·court directs the execution of sentence; J?rovided, however, 
.that the trial judge, or any judge of said court in said subdivision may, in 
his discretion, and for l?ood cause shpwn, extend the time of such conveyance." 

Section 13722, G. C., provides: 

"Up'on sentence of a person for a felony, the officers, claiming costs made 
in the prosecution, shall deliver to the clerk itemized bills thereof, who shall 
·make and certify, under his hand and the seal of the court, a complete bill 
of the costs made in such prosecution, including the sum paid by the county 
commissioners for the arrest and return. of the convict on the requisition of 
the governor, or o·n the reqtiest of the governor to the president of the United 
States. Such bill of costs shall be presented by such clerk to 'the prosecuting 
attorney, who shall examine each item therein charged, and certify to it if 
correct and legal." 

It w.ill be observed that the above section is applicable to all sentences for felony 
and not confined to sentences to the penitentiary alone. While it is true that at the 
time of the enactment of this section in its present form sentences to the penitentiary 
may have been the only sentences for felony authorized by law, such subsequent changes 
as have been made in that respect must be presumed to have been so made with full 
recognition of the provisions of this section, so that the above provisions, together 
with those of sections 13726 and 13727, G. C., infra, must be read with section 2131, · 
G. C., as amended, 103 0. L., ·885, as follows: 

"The superintendent shall receive all male criminals between the ages of 
sixteen and thirty years sentenced to the reformatory, if they are not known 
to have been previously sentenced to a state prison. Male persons between the 
ages of sixteen and twenty-one years, convicted of felony, shall be sentenced 
to the reformatory ins~ead of the penitentiary. Such. persons between the. 
ages of .twenty-one and thirty years may be sentenced to the reformatory 
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if the comt passing sentence deems them amenable to reformatory methods. 
No person convicted of murder in the first or second degree shall be sentenced 
or transferred to the reformatory." · 

Under section 13723, G. C., the clerk is required to issue forthwith to the sheriff 
executions against the property of the person so sentenced for the costs of the prosecu­
tion. Section 13724, G. C., provides that if the convict is sentenced to the penitentiary 
or death, and no property has been levied upon, the sheriff shall deliver such cost bill, 
with the convict, to the warden of the penitentiary. 

Section 13726, G. C., provides: 
. . 

"When the clerk certifies on the cost bill that execution was issued accord­
ing to the provisions of this chapter, and returned by the sheriff 'no goods, 
chattels, l:J.nds or tenements, found whereon to levy~' the warden of the peni­
tentiary shall allow so much of the cost bill and· ch::irges for transportation as 
is correct, and certify sueh allowance; which shr ll be paid by the state." 

Section 13727, G. C., is as follows: 

"Upon the return of the writ against the convict, if an amount of money 
has not been made sufficient for the payment "Of the costs of conviction, and 
no additional property is found whereon to levy, the clerk shall so certify 
to the auditor of .state, under his seal, with the statement ·of the total amount 
of costs the amount made and the amount remaining unpaid. Such amount 
so unpaid as the auditor finds to be correct, shall·be paid by the state, to the 
order of such clerk." 

Considm;ing together then the provisions of sections 13722, 13726, 13727, G. C., 
and 2131 ·and 2134, G. C., as amended, 103 0. L., 885, and which latter section pro­
vides relatiye to the duties of sheriffs, upon sentence to the reformatory, as follo"is: 

"In transporting a prisoner to·the reformatory, the sheriff shall perform 
like duties, have like powers and receive like compensation as provided by law 
for tra~sporting prisoners to the penitentiary." 

I am led to the opinion that it was the legislative purpose and intent, fairly de­
ducible therefrom, that costs should be paid by the state in the same manner in cases 
of sentence to the reformatory as where sentence is to the penitentiary. 

It will be observed that the sheriff is specifically req uirecl to convey every person 
sentenced thereto to the penitentiary or reformatory wi.t.hin five clays after such sen­
tence, unless the same be Stispencled or by order of court the time of such coiweyance 
is extended. From this it is clearly mandatory that the convict be delivered by the 
sheriff within five days to that institution to which. he has been sentenced, barring the 
above mentioned exceptions. .One of those exceptions is in case of suspension of 
execution of sentence. 

Express provision is made for securing a suspension .of execution of sentence of 
a person convicted of an offense by the court of common pleas as follows: 

"Section 13698: When a person has been convicted of an offense and 
gives notice to the court of his intention to file; or ·apply for leave to file, a 
petition in error, such court, on his application, may suspend execution of 
the sentence or judgment against him until the next term of the court, or 
for such period not beyond the session as will give him a reasonable time to 
apply for such leave." 
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A mere request of counsel, directed to the sheriff, is not in any way such a com­
pliance ·with this requirement of the law as compels recognition by the sheriff. 

Provisions for the suspension of execution of sentence in the court of appeals 
is found in section 13757, G. C., as amended, 103 0. L., 435, in the language following: 

"1Jpon filing such petition in error in the supreme court, the execution 
of sentence, in cases of felony, shall be thereby suspended, and in cases of mis­
demeanor, the court or judge, allowing the motion, shall order such suspen­
sion. Proceedings in error in other courts shall not suspend execution of 
sentence except in capital cases, where such suspension must be for good 
cause shown, on motion, and on notice to the prosecuting attorney of the proper 
county, ordered by a majority of the judges of the court of appeals of the 
county, and in other cases in such conrt, by one judge thereof, and in cases 
in the common pleas court by one of the judges of such court. * * *" 

Thus ample provision is made for securing the suspension of execution of sen­
tence of persons to the penitentiary 01 to the reformatory prior to their commitment 
thereto. If, however, a person so sentenced neglects or refrains from seeking sus­
pension until after the expiration of the full time within which the sheriff is required 
to convey such person to the penitentiary or reformatory, it could not be maintained 
that a suspension then granted by the court would absolve the state from the payment 
Qf the costs. 

From your statement it is assumed that dl statutory requirements preliminary 
to the surrender of the convicts to the superintendent of the Mansfield reformatory, 
relative to the collection of costs, have been fully complied with, and to such assume'd 
state of facts this opinion is confined. 

Every step, then, having been taken which is necessary to bring the costs of prosecu­
tion of the two convicts within the provision of the statute, which requires that the 
same shall be paid by the state, does a subsequent suspension of execution of the sen­
tence suspend the operation of or abrogate the authority to pay such costs from the 
state treasury'? An immediate pardon, parole, escape or death of the prisoners would 
not be held to bar the payment of the costs, even though the warrant had not yet been 
issued by the auditor of state therefor. Indeed, the liberation of the pri!)oner in any 
other manner than that stated in your request, would not suspend the operation of 
the statutory requirement of the state to pay the costs. It seems clemly the legisla­
tive purpose and intent that when the convict has been delivered into the custody, 
control and jurisdiction of the warden of the penitentiary or superintendent of the re­
formatory, that the costs of prosecution and transportation of such convict shall be 
paid by the state. I am, therefore, of opinion, in answer to your question, that the 
state is liable for the costs under the facts stated, and that the auditor of state should 
issue his warrant therefor. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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305. 

AGRICULTURAL EXPERIMENT STATION-GENERAL EXPERIMENT 
STATION WORK NOT PUBLIC WORK-EIGHT HOUR LAW. 

General experiment station work is not public work within the meaning of sections 
17-i and 17-2, G. C., 103 0. L., 854, or of section 37 of article II of the Ohio constitution. 

CoLUMBus, Omo, April 30, 1915. 

HoN. CHARLES E. THORNE, Director Ohio Agricultural Experiment Station, Wooster, Ohio. 
DEAR Sn~:-I have your letter of April 20, 1915, requesting my opinion as follows: 

"Your opinion is desired regarding the application of the eight hour law 
to the state, district and county experiment farms of Ohio. 

"First: Is experiment work 'public work' in the meaning of the act in 
question? 

"Second: If experiment station work is public work, would that portion 
of the station's work which has to do with live stock and field operations be 
regarded as 'extraordinary emergency' work? 

"The daily feeding and care of live stock, including the milking of dairy 
cows, cannot be crowded into eight hours continuous work. If careful experi­
ment work is to be carried on it is essential that the same men should feed, care 
for and make observations throughout the day. If this work cannot be con­
ducted with absolute accuracy, there is no need for doing it at all. With the 
hundreds of animals under experiment, if their care at time of mating, parturi­
tion and during sickness was regarded as 'extraordinary emergencies' such 

· occurences would be encountered daily. 
"And the various experiments in the field with crops, fruits and ferti­

lizers must be carried on with extraordinary care. In order to get reliable 
results under present conditions the station often has to ask its men to work 
over ten hours, which they are very willing to do upon receiving extra pay for 
the overtime. In comparative tests of oats, wheat, corn, etc., it is important 
to pl:.mt an entire series of plots in one day, for a rain over night might delay 
the planting of the balance of the test two weeks, thus ruining the test. The 
station has learned these things by unpleasant experiences. 

"The station's field and live stock work cannot be carried on as it should 
be by hiring extra men, as might be done in ordinary farming. If the eight 
hour law is held to apply to this work it will seriously cripple it." 

I assume that by the term "eight hour law" you refer to sections 17-1 and 17-2 
of the General Code (103 0. L., 854), which are as follows: 

"Section 17-1. Except in cases of extraordinary emergency, not to exceed 
eight hours shall constitute a day's work and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or aided 
by the state, or any political subdivision thereof, whe~her done by contract 
or otherwise; and it shall be unlawful for any person, corporation or associa­
tion, whose duty it shall.be to employ or to direct and control the services of 
such workmen to require or permit any of them to labor more than eight 
hours in any calendar day or more than forty-eight hours in any week, except 
in cases of extraordinary emergency. This section shall not be construed 
·to include policemen or firemen. ..... 

"Section 17-2 Any person who shall violate any of the provisions of this 
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act shall be deemed guilty of a misdemeanor· and upon conviction be fined 
not to exceed five hundred dollars or be imprisoned not more than six months 
or both. 

"This act shall be in force and applicable to all contracts let on and 
after July 1, 1915." 
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Section 37 of article II of the constitution of Ohio, under authority of which the 
above sections of the General Code were evidently enacted, is as follows: 

"Except in cases of extraordinary emergencies, not to exceed eight 
hours shall constitute a day's work, and not to exceed forty-eight hours a 
week's work, for workmen engaged on any public work carried on or aided 
by the state, or any political subdivision thereof, whether done by contract, 
or otherwise." 

(This constitutional provision was undoubtedly self-executing, and went into effect 
on January 1, 1913. It will be observed that the statutory enactment follows the 
language of the constitution and the only result accomplished by the general assembly 
was to add to an existing constitutional enactment the sanction of a penalty, and to 
specifically designate who should be subject to such penalty. 

Although the general assembly might, under authority of section 34 of article II 
of the constitution, enact legislation "fixing and limiting the hours of labor" generally, 
yet in view of the fact that they haYe adopted the very language of section 37 of article 
II, above quoted, it must be assumed that the legislative intent was to provide an 
effective method of enforcing this constitutional declaration of the state's policy rela­
tive to labor employed by or under the state in the performance of a certain class of 
work. 

The answer to your question depends necessarily upon the meaning and scope 
of the words, "public work carried on or aided by the state." The meaning of this 
language has been considered and construed by my predecessor, the Hon. Timothy S. 
Hogan, in two opinions -one of the date of lVIarch 11, 1914, addressed to Hon. R. H. 
Hughes, acting president of Miami University, and the other of date April29, 1914, 
addressed to Hon. C. E. VanDusen, city solicitor of Lorain, Ohio. 

Without going into or repeating the process of reasoning and argument contained 
in these two opinions, suffice it to say that I agree with the conclusions reached by 
Attorney-General Hogan, and I am of the opinion that the language referred to in 
section 37 of article II of the constitution and in section 17-1 of the General Code, 
applies only to public work of a constructive, improvement or betterment character, 
and not to the general routine work performed under or in various departments of the 
state. As stated in the opinion of April 29, 1914, above referred to, there is a wide 
distinction between "workmen engaged in public work" and "workmen working for 
the public." 

I am, therefore, of the opinion that general routine experiment station "'ork does 
not come within the purview of sections 17-1 and 17-2 of the General Code.J 

If, however, any constructive work, such as erecting builqings, making roads, 
etc., which is outside of the general routine of what is commonly underst<Jod as experi­
ment station work, and which requires the employment of labor in addition to the 
regular force of employes, should be undertaken by your department, the employment of 
labor thereon would be governed by the provisions of said sections of the General Code. 

I am enclosing you copies of the two opinions referred to above, also a copy of an 
opinion dated April 15th, and addressed to the agricultural committee of the house 
Df representatives. Respectfully, 

EDWARD C. TURNER, 

Attorney General. 
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306. 

INDUSTRIAL C0:\11\USSION-AWARD PAID BY CO:VL\USSIOX CANNOT 
BE RECOVERED IN ABSENCE OF FRAUD. 

r 
I 
:_An award paid by the industrial commission, in ~e absence of fraud, on the part of 

the applicant, cannot be recovered by the commission. ) 

Cor,uMBus, Omo, April 30, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-You submit for my opinion thereon the following facts: 

"Mr. William Martin sustained injuries on the 23rd of March, 1914, 
which caused him to be disabled from said date until June 22, 1914, as a 
result of falling from a ladder attached to a water tank located near the resi­
dence on a farm near Canal Dover, and owned by Nina B. Martin, wife of 
said William Martin. On said 23rd day of March, 1914, said William Martin 
was and for some time prior thereto the general manager of The Consumers 
Brewing and Ice Company of Canal Dover, Ohio, at a salary of $125.00 per 
month. This company was owned and operated by Nina B. Martin. Said 
Nina B. Mat:tin, as owner and operator of said brewing and ice company, 
under the name of The Consumers Brewing and Ice Company of Canal Dover, 
Ohio, at the times herein referred to, carried industrial insurance. As a result 
of said injury, William Martin made application to the industrial commission 
for an allowance of compensation as an employe of said The Consumers 
Brewing and Ice Company of Canal Dover, Ohio, claiming to· have been 
injured within the course of his employment. On August 4, 1914, this claim 
was heard by the commission, and a compensation of $142.29 was allowed the 
applicant. On August 14, 1914, the claim was reheard, and medical ex­
penses aggregating the sum of $173.46 were allowed and paid." 

You ask me: 

"First. Was William Martin injured in the course of his employment? 
"Second. If the commission was in error as to William Martin's being 

injured in the course of his employment and unlawfully paid such sums of 
money, what authority, if any, has the commission to recover said sums so 
awarded and paid?" 

As to your first question I may say that I have examined the record in this case, 
and I fail to find any evidence tending to show or prove that William Martin, at the 
time of his injury, out on the farm of his wife, was doing anything whatever that had 
any connection with, or in any way related to, his duties as general manager of The 
Consumers Brewing and Ice Company of Canal Dover, Ohio. Under the rule that the 
onus of proving that the accident arose out of or in the course of his employment rests 
upon the said William Martin, and the record disclosing no such evidence, it follows that 
the application of William Martin should have been denied. 

In answer to your second enquiry, I beg to say that the commission is only autho­
rized to make an award and pay the same after it finds that the injury was received 
in the course of his employment, not on purpose, and while the injured person is doing 
what a person may reasonably do within a time during which he is employed, and at a 
place where he may reasonably be during that time to do that thing. When the com-
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mission has so found and paid the award as a result of such finding, the injured employe, 
or his representatives, receiving such award, in the absence of fraud, have a vested 
interest therein. 

(The legislature, in the enactment of the workmen's compensation law under 
co~deration, did not anticipate that the commission would in any instance make an 
award and pay the same until after the applicant had satisfied the commission by 
competent evidence that the award should be made; hence the legislature did not 
attempt to confer upon the commission the power to recover such an award so made 
when once paid. ) 

Applying thiS conclu1<ion to the case of William :\Iartin, he is under moral b'ut not 
legal obligations to refund the money he has received as a result of his application 
aforesaid. 

307. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

FEES OF SHERIFF AS MASTER COMMISSIONER ARE PAYABLE INTO 
FEE FUND-CONSTRUCTION OF SECTION 11692, G. C.-FEES ARE 
PERSONAL WHERE SHERIFF, UNDER SECTION 11927, G. C. IS 
APPOINTED AS SUITABLE PERSON TO MAKE SALE OF REAL 
ESTATE. 

Fees paid to sheriff while making a sale as master commissioner are official and payable 
into the fee fund under section 11692, G. C. 

When the suitable person appointed to make a sale of real estate under section 11927, 
G. C., is the sheriff of the county, the fee received by snch person is personal and not payable 
into the sheriff's fee fund. 

Cor.ul\mus, Omo, April 30, 1915. 

Bureau of Inspection nnd Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your letter of April 13, 1915, requesting my opinion 

upon the following questions: 

"Section 11692, General Code, provides that a sheriff may act as master 
commissioner. Is the allowance made to him by the court for acting as such 
payable to his fee fund, or is he entitled to keep this personally? 

"If a court appoints a person who is serving as sheriff under section 11927, 
General Code, to sell property in an action commenced under section 1192.5, 
General Code, is the compensation allowed to such person to be paid into 
his fee fund or is it his personal fee? Would this also apply to any of the 
salaried county officers should any of them be chosen by the comt under 
section 11927, General Code'!" 

Under the provisions of section 11691 of the General Code, when there exists 
some special reason that the sale of real estate shall not be made by the sheriff of the 
county where the decree or order was made, the court shall make and issue an order 
to a master commissioner for the sale of such real estate. 

Section 11692 of the General Code provides that, "a sheriff may act as a master 
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commissioner," and "on notice and for a reasonable compensation to be paid him by 
the master out of his fee, he shall attend and make the sale for the master, who, by rea.«on 
of sickness, is unable to attend." 

We have here the anomalous situation of the master commissioner's being appointed 
only when the sheriff, for some 'Special 1eason deemed sufficient by the court, is dis­
qualified to make the sale; and upon the master commissioner's being unable to attend 
by reason of sickness the statute directs said sheriff so disqualified in the first instance 
to attend and make the sale for the master. Such is the provision of the ~tatute. 
The sheriff makes the sale as sheriff, hence the "reasonable compensation to be paid 
him" comes to him in his official capacity as a county officer. 

Section 2977 of the General Code provides: 

"All the fees, costs, percentages, penalties, allowances and other per­
quisites collected or received by law as compensation for services by a county 
auditor, county treasurer, probate judge, sheriff, clerk of courts, or recorder, 
shall be so received and collected for the sole use of the treasury of the county 
in which they are elected, and shall be held as public moneys belonging to such 
county, and accounted for and paid over as such as hereinafter provided." 

It therefore follows that this compensation so earned by the sheriff is payable 
into the sheriff's fee fund. 

As to your second enquiry, section 11927 and other sections of the same chapter 
of the General Code, in pari materia therewith prescribe the method for the sale of 
entailed and other estates. If, upon the hearing provided for iu said sections, the 
application of the petitioner is granted, "the court shall direct a sale to be made, the 
manner thereof, and appoint some suitable person or persons to make it." 

Now, if under this authority the court appoints as such "suitable person or per­
sons" the individual or individuals who are serving as sheriff or other county officer<~, 
the compensation allowed for the making of such sale will be payable to such person 
or persons as individuals and not in their official capacities. Therefore, such compensa­
tion is the property of the person or persons making the sale, and is not subject to be 
paid into the fee fund provided for in said section 2977 of the General Code. 
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Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ROADS AND HIGHWAYR-AUTHORITY TO BRING SUIT FOR DAMAGES 
-INJURIES-OBSTRUCTIONS ON NATIONAL ROAD LYING OUT­
SIDE OF MUNICIPALITIES-REMOVAL OF FENCES ON NATIONAL 
ROAD. 

The authority to bring suits for damages for injuries to or obstruction~ of that part of 
the national road lying outside of municipalities, rests with the county commissioners of 
the county in which the injury occurs. 

CoLUMBUs, OHio, April 30, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of April 20, 1915, which reads as follows: 

"Last year the state highway department undertook the task of rebuild­
ing the National Road east of Columbus. The right of way is 80 feet wide, 
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and after a conference with the officials of your office it was decided to have 
all fences moved back and all obstructions removed to the full width in order 
to give the state an opportunity to beautify the road and make it a fitting 
part of the national highway known as 'The Old Trails Route.' " 

"To this end buildings have been remov~d at various places and fences 
have been set back to the SO foot width. But it now develops that a few prop­
erty owners have refused to comply with the instructions given by the state 
and are setting their fences on the public highway as they previous-ly existed. 

"I feel that it is very desirable for us to preserve the full width, if possible, 
and would request a conference with you, or your representative, concerning 
the proper procedure to pursue." 
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I desire to call your attentioR to certain sections of the General Code applicable 
to the situation presented by you. 

Under section 7524, G. C., that part of the National Road outside of municipali­
ties, is placed in the care and control- of the boards of county commissioners. The 
section reads as follows: 

"Commissioners of counties, through which part of the National Road 
passes, shall take under their care and control in behalf of their respective coun­
ties, so much of the road as lies within the limits of their counties respectively, 
except such parts thereof as are by law under the control of cities or villages. 
The road shall be kept in such repair by each county, so taking possession 
thereof, as is contemplated by the acts of congress ceding to the state the 
jurisdiction and control of such portion of the national road as lies within the 
limits of this state. The commissioners shall be governed in all respects by 
the laws in force relating to such road, except as hereinafter provided." 

By sections 2408 and 2424 of the General Code, suits growing out of injuries to 
or obstructions of state and county highways are to be brought by the county com­
missioners of the proper county. Section 2408, G. C., reads as follows: 

"The board of county commissioners may sue and be sued, plead and be 
impleaded in any court of judicature, bring, maintain and defend all suits in 
law or in equity, involving an injury to any public, state or county road, 
bridge, ditch, drain or watercourse established by such board in its county, 
and for the prevention of injury thereto. The board shall be liable in 
its official capacity for damages received by reason of its negligence or 
carelessness in not keeping any such road or bridge in proper repair, and 
shall demand and receive, by suit or otherwise, any real estate or interest 
therein, legal or equitable, belonging to the county, or any money or 
other property due the county. The money so recovered shall be paid into 
the treasury of the county, and the board shall take the treasurer's receipt 
therefor and file it with the county auditgr." 

·Section 2424, G. C., reads as follows: 

"If a bridge or any state or county road, or any public building, the 
property of or under the control or supervision of a county, is injured or 
destroyed, or when any state or county road or public highway has been 
injured or impaired by placing or continuing thereon, without lawful, author­
ity, any obstruction, or by the changing of the line, filling up or digging out of 
the bed thereof, or in any manner rendering it less convenient or useful than 
it had been previously, by a person or corporation, such person or corpora-
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tion shall be subject to an action for damages. The board of commissioners of 
the proper county may sue for and recover of such person or corporation 
the damages which have accrued by reason thereof, or such as are necessary 
to remove the obstruction or repair the injury." 

By section 2917 of the General Code, the prosecuting attorney is made the ega! 
adviser of county commissioners and required to prosec\lte and defend all suits and 
actions to which county commissioners are parties. Under the above provisions of 
law, your proper course of procedure would be to take this matter up with the county 
commissioners of the proper county or counties. The conunissioners will be author­
ized and required to take all steps necessary to fully protect the rights of the public, 
and their legal adviser in the matter will be the prosecuting attorney of their county. 

I will be very glad at any time to co-operate with the proper local officials in order 
to secure the ends desired by you. 

309. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY COMMISSIONERS-NO AUTHORITY TO LEVY A TAX UPON 
AN ADJOINING COUNTY FOR ROAD IMPROVEMENT OF LANDS 
LYING IN ONE MILE ASSESSl\1ENT DISTRICT-COMMISSIONERS 
OF EACH COUNTY REQUIRED TO ACT JOINTLY WHEN ROAD 
LIES IN MORE THAN ONE COUNTY -ASSESSMENT APPORTIONED 
UPON SEPARATE COUNTIES BY COMMISSIONERS OF THEIR 
RESPECTIVE COUNTIES. 

The commissioners of a county, acting under authority of section 6956-2 and related 
sections of the General Code, governing the improvement of a road, or part thereof, lying 
entirely within such county and having a terminus at the county line between such county 
and an adjoining county, have no authority to levy a tax upon the taxable property of said 
adjoining county, or to place an assessment against any lands in said adjoining county, to 
pay a proportionate part of the cost of improving said road, or part thereof. The owners 
of lands lying in said adjoining county, and within one mile from said terminus of said 
road, have no right to sign the petition for said improvement. 

If the petition filed with the commissioners of a county describes a road, or part thereof, 
lying in more than one county, the commissioners of the several counties, in which such 
road, or part thereof is located, are required to act jointly on said petition in the manner 
provided by section 6956-3 and other related sections of the General Code, governing the 
improvement of a road, or part thereof, lying in more than one county. The ~wners, resid­
ing in any of said counties, of lands lying within one mile from either side, end or terminus 
of said road, have the right to sign said petition, and the commissioners of said counties 
acting jointly under authority of section 6956-11, G. C., are required to apportion the cost 
and expense of such improvement in the manner provided by said section, and the com­
misoioners of each county, separately, are required to assess the expense falling upon their 
respective counties, in the same manner and form as if the improveu;,ent were wholly within 
one county, in the proportion provided in section 6956-10, G. C. 

CoLUMBus, Omo, April 30, 1915. 

RoN. T. B. JARVIS, Prosecuting Attorney, Mansfield, Ohio. 
DEAR Sm:-I have your letter of April 16, 1915, which is as follows: 
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""Cnder the law as passed ::\lay 10, 1910, known as section 6956-2, which 
provides that when a m~jority of the owners of the real estate who reside within 
the county and who own lands lying within one mile in any direction from 
either side, end or terminus of the road or part thereof to be laid out. con­
structed or improved shall petition to the commissioners of any county in 
the state asking for the levying of a special tax for the construction, repair, 
improvement or alteration of the public road, or any part thereof upon the 
filing of the petition, etc. 

"The question raised in my mind is as to whether lands lying immediately 
within one mile of the end of the road that begins on the county line and 
traverses the county should be taxed, which land lies in another county, 
although it may be owned by the man living within the county where the 
road is constructed, and further whether the land within a mile of the end of 
this road which lies in another county, can be assessed for the improvement 
as contemplated by the statute? 

"We have a number of farmers who have petitioned for the improvement 
of a road under the one mile assessment plan as contemplated by the §ection 
referred to, but all of the petitioners live within Richland county, and the 
east end of the road ends at the Ashland and Richland county line. Should 
the farmers in Ashland county be expected to sign the petition, and if they do 
not sign the petition can they be assessed for a distance of one mile from the 
end of this road? The road in Ashland county is not improved and may not 
be improved for years to come. Should the improvement of the Richland 
county road e.xtend over into Ashland county a few rods, would this not 
change the situation, if they cannot be compelled to pay an assessment under 
the other plans? 

"You may have ruled upon this question before, but it has slipped my 
memory, or I have not seen it. Let me have your opinion as soon as possible." 
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From your statement of facts it appears that a number of persons residing in 
Richland county, and owning lands lying within one mile from either side, end or termi­
nus of a road, lying entirely within said county and having its eastern terminus at the 
county line between Richland county and Ashland county, have petitioned the com­
missioners of Richland county to improve said road under authority of sections 6956-1 
et seq., of the General Code, known as the Braun Law. 

It is evident that a part of the lands lying within one mile from the eastern terminus 
of said road, lies in Ashland county. 

You ask my opinion on the following questions: 

"(1) Have the owners of said lands lying in Ashland county, a right to 
sign the petition for the improvement of the above described road? 

"(2) If said owners do not have the right to sign said petition, can the 
commissioners of Richland county levy a tax on, or place an assessment against 
said lands, lying in Ashland county, to pay their proportionate part of the 
cost of said improvement? 

"(3) If the petition filed with the commissioners of Richland county 
described a road or part therof lying in both Richland and Ashland counties, 
would the owners of lands lying in Ashland county and within one mile from 
either side, or from the eastern terminus of said road or part th.ereof, have 
the right to sign said petition for said improvement, and would said lands 
be subject to the tax and assessments for their proportionate part of the cost?" 

Section 6956-2, G. C., provides as follows: 

"When a majority of the owners of real estate who reside within the 
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county and who own lands lying and being within one mile in any direction 
from either side, end or terminus of the road or part thereof, to be laid out, 
constructed or improved shall present a petition to the commissioners of any 
county in the state asking for the laying out, construction, repair, improve­
mentor alteration of any public road or part thereof, and upon the filing of a 
bond in such an amount and with such security as the county commissioners 
shall deem sufficient, conditioned for the payment of the cost and expense of 
the preliminary survey, the county commissioners shall go upon the line of 
said road or part thereof of such proposed road, and if in the opinion of the 
county commissioners it seems that the public utility and convenience require 
such road to be laid out, constructed, repaired, improved, altered, straightened, 
or widened as petitioned for, the commisEioners shall determine the route and 
termini of such road, if the petition is for the laying out of a new road, the 
kind and extent of the improvement or repairs, and what alterations in the line 
or change of grade of said road, if any, should be made, and at the same 
time the c:ommissioners shall appoint the county surveyor as engineer, to go 
upon the line of such road or proposed road, and make such surveys, plats, 
profiles, estimates and specifications as the commissioners shall order; pro­
vided that in locating such road and road improvements within the territorial 
limits of any municipality the county commissioners shall be confined to the 
plat~ed streets of such municipality." 

The provisions of this section apply to a road, or part thereof, lying entirely within 
one county. 

The provisions of section 6956-3, G. C., apply to a road, or part thereof, lying in 
more than one county, and read as follows: 

"When the road or any part thereof proposed to be laid out and con­
structed, repaired, improved, straightened, widened or altered is in more 
than one county, or along the county line between two or more counties in 
this state, and a majority of the owners ofreal estate who reside within the coun­
ties and who own lands lying and being within one mile in any direction from 
either side, end or terminus of such proposed road or road improvement 
shall present the petition and give the bond provided for in section two of 
this act to the commissioners of any such county the commissioners of the 
county to whom the said pet.ition is first presented shall file a certified copy 
of such petition and bond with the commissioners of each of the counties in 
which the proposed road is to be laid out, constructed, repaired, improved, 
straightened, widened, or altered. The several boards of county commis­
sioners of such county shall thereupon go upon the line of such proposed 
road or road improvement at a time to be agreed upon by the boards, and 
shall act jointly (in the same manner and form as though they were one and 
the same board) as provided in the preceding section. The counting of the 
signatures on the petition of residents of their respective counties may be 
done separately or jointly, at the will of the joint board, but a majority of 
all shall be sufficient for action thereof." 

The provision .of section 6956-10, G. C., governing the apportionment of costs, 
apply to a road, or part thereof, lying within one county. This section provides as 
follows: 

"When the improvement is wholly within one county, the cost and 
expense of said improvement including all damages and compensation awarded, 
shall be apportioned by the commissioners as follows: Not less than thirty-
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five per cent. (35%) nor more than fifty per cent. (50%) thereof shall be paid 
out of the proceeds of any levy or levies upon the grand duplicate of all the 
taxable property of the county, or out of any funds available therefor, as 
provided in section 6956-14 of this act; not less than twenty-five per cent. (25%) 
nor more than forty per cent. (40%) thereof shall be paid out of the proceeds 
of any levy or levies upon the· gra:nd duplicate of the county levied upon the 
taxable property of any township or townships in which said improvement may 
be situated in whole or in part, as provided in section 6956-14 of this act; and 
the balance, which shall not be less than twenty per cent. (20%) nor more than 
thirty-five per cent. (35%) thereof shall be assessed upon and collected from 
the owners of real estate lying and being within one mile from either side, end 
or terminus of the improvement and assessed according to benefits derived 
from the improvement as determined by the commissioners. Such assess­
ment shall be in addition to all other assessments authorized by law notwith­
standing any limitation upon the aggregate amount of assessments on such 
property." 
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Section 6956-11, G. C., governs the apportionment of cost when the road, or part 
thereof, is in more than one county, and provides as follows: 

"When any part of the improvement is in more than one county or 
along the ljne between two or more counties, the cost and expense of the 
entire improvement including all damages and compensation awarded, shall 
be divided between the counties in which such improvement may be in the 
proportion the distance in such county bears to the whole distance improved, 
and the amount of expense so falling upon the several counties shall be assessed 
by the commissioners of said counties separately in the same manner and 
form as though the improvement was wholly in one and the same county, and 
in the proportion provided in the preceding section." 

In view of the provisions of section 6956-3 anti related sections of the General 
Code, which apply. to the improvement of a road, or part thereof, lying in more than 
one county, I am of the opinion that the county commissioners of Richland county 
acting under authority of section 6956-2 and related sections of the General Code, 
which apply to the improvement of a road, or part thereof, lying entirely within one 
county, cannot, under authority of section 5966-10, G. C., levy a tax 'on or place an 
assessment against land in Ashland county for the improvement of a road, or part 
thereof, lying entirely in Richland county, and having its eastern terminus at the 
county line between Richland county and Ashland county. 

The answer to your second question must, therefor, be in the negative. 
Inasmuch as the lands in Ashland county are not subject to a tax or assP.ssment 

for the improvement of said road, I am of the opinion that the owners of said land 
lying in Ashland county, have no right to sign the petition for said improvement. 

The answer to your first question is, therefor. in the negative. 
If the petition filed with the commissioners of Richland county, described a road, 

or part thereof, lying in both Richland and Ashland counties, the owners of lands lying 
in Ashland county and within one mile from either side or from the eastern terminus 
of said road, or part thereof, would have the right to sign said petition and the boards of 
commissioners of said counties could act jointly unuet authority of section 6956-3 and other 
related sections of the General Code, which apply to the improvement of a road, or part 
thereof, lying in more than one county. Said boards of county commissioners, acting 
jointly under authority of section 6956-11, G. C., could apportion the cost and expense of 
such improvement in the manner provided in said section, and the amount of expense 
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falling upon each county would be assessed by the board of county commissioners of 
each county, separately, in the same maimer and form as if the improvement was' 
wholly within one county, in the proportion provided in section 6956-10, G. C. 

The answer to the third question is, therefore, in the affirmative. 
The commissioners of Richland county have no authority to improve that part 

of the road lying in Ashland county, without the "co-operation of the commissioners 
of Ashland county, as authorized and required by the provisions of section 6956-3 and 
other related sections governing the improvement of a road lying in more than one 
county, or to levy a tax on the taxable property of Ashland county or place an assess­
ment against any lands in said county, without such co-operation. 

The provisions of sections 6956-1 to 6956-15, both inclusive of the General Code, 
as applied to the laying out, construction, repair or improvement of a public road 
lying entirely in one county,- and having a teminus at the county line between such 
county and the adjoining county, have not been passed upon by any of the courts of 
the· state. 

310. 

Respectfully, 
En WARD C. TURNER, 

Attorney General. 

MEMBER OF THE LEGISLATURE-SHALL RECEIVE MILEAGE ONLY 
BY "THE MOST DIRECT ROUTE OF PUBLIC TRAVEL" TO AND 
FROM THE SEAT OF GOVERNMENT. 

Section 50, G. C., will not allow a member of the legislature to receive mileage for travel 
to and from the seat of government to his place of residence by the most convenient route 
unless said route is also "the most direct route of public travel." 

CoLUMBus, OHio, April 30, 1915. 

HoN. M. P. TOTMAM, Chairman Committee on Mileage, House of Representatives, 
Columbus, Ohio. 

DEAR SIR:-I am in receipt of your letter of April 28, 1915, requesting a ruling 
{)n the following: 

"Mr. Lovett, a member of the general assembly, of Adams county, travels 
to and from his home by the way of Cincinnati, it being the most convenient 
route and making good connections so can make the trip all in one day, the 
distance being one hundred and ninety-two miles, but the most direct route is 
by the way of Portsmouth, a distance of one hundred and forty miles, but he 
must stay over night in Portsmouth on account of not being able to make 
connections. How many miles is he entitled to draw mileage for, the 192 miles, 
the most convenient route, or the 140 miles, the most impractical route?" 

.Section 50 of the General Code provides in part as follows: 

"Each member shall receive two cents per mile each way for mileage 
once a week during the session from and to his place of residence, by the most 
direct route of public travel to and from the seat of government, to be paid at 
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the end of each regular or special session. If a member is absent without 
leave or is not excused on his return, there shall be deducted from his com­
pensation the sum of ten dollars for each day's absence." 
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The law clearly states that mileage is to be computed "by the most direct route 
of public travel to and from the seat of governmenli." This language is clear and 
unmistakable and means exactly what it says. Therefore, mileage should be allowed 
to Mr. Lovett for only 140 miles. 

It is not the province of this department to do other than to apply the law as 
enacted by the legislature. If the legislature deems the above provision to be in­
equitable it is within its p,r.bvince to change the law. 

311. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

TOWNSHIP TRUSTEES-HAVE NO AUTHORITY TO PAY RENT. TO 
FAMILIES IN NEED OF SUPPORT-8ECTION 3476 GENERAJ, CODE, 
CONSTRUED. 

As a general rule, township trustees ha~·e no authority to pay rent under sections 3476 
et seq., G. C., to families in need of support. They can only do so when, from extraordinary 
circumstances, such help is needed only temporarily. 

CoLUMBus, Omo, April 30, 1915. 

RoN. 0. W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Sm:-Under date of March 11th, you inquire, whether under the provis­

ions of section 3476, et seq., of the General Code, township trustees have authority to 
pay rent to families who are in need of support as provided in said sections. 

Section 3476, G. C., makes it the duty, subject to certain conditions, provisions 
:llld limitations, of the trustees of each township, at the expense of such township, to 
afford public support or relief to all persons therein who are in condition requiring it. 

Section 3486, G. C., provides for the annual report of the township clerk to the 
auditor, and requires said report to show "all expenditures in that behalf as follows: 
First, the aggregate of physicians' fees paid; second, the aggregate paid for supplies, 
food, clothing, etc.; third, aggregate of per diem and expenses of such trustees and 
municipal officers in connection with the poor laws." 

Section 3486 shows from its provisions relative to the annual report that some­
thing further than supplies, food and clothing is contemplated to be within the power of 
the trustees to furnish. Rent has always been C'Onsidered in law as one of the neces­
saries which come within the purview of the attachment laws of Ohio, and is classed 
in the same category with food and necessary clothing. 

The relief which the township trustees are authorized to grant under the above 
sections is only what can be termed "temporary" relief; that is to say, in order to help 
those in need of support over a temporary emergency. 

As a general rule, I would state that the township tJ ustees are not authorized to 
pay rent for families who are in neecl of support; and the only exceptions thereto would 
be when under extraordinary circumstances such help is needed only temporarily. 

20-A. G. 
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If a family should be in need of other than temporary support, such family should 
be warranted by the township trustees over to the county infirmary to become county 
charges. 

312. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ABSTRACT OF TITLE-ARMORY -CITY OF DELAWARE, OHIO. 

Abtract of title-for armory at Delaware, Ohio, approved in part. 

CoLUMBus, Omo, May 1, 1915. 

Ohio State Armory Board, CoL. B .. L. BARGAR, Secretary, Columbus, Ohio. 
DEAR Sm:-I have received from adjutant general B. W. Hough, abstract of 

title and deed, executed April 2, 1915, in which there is conveyed to the state of Ohio, 
by The Delaware Ice and Coal Company, the following described premises: 

"Situated in the county of Delaware, in the state of Ohio, and in the city 
of Delaware, and bounded and described as follows: 

"1. Being in-lot number eighty-eight (88), as designated on the town 
plat of said town of Delaware, excepting therefrom, forty-three ( 43) feet 
from the east side thereof, being the same premises conveyed by H. E. Martin 
and wife, to E. A. Adams, by deed of date July 2, 1869. 

"2. Also, all that part of a fractional lot lying immedi9tely south of in­
lot No. 88, in the town of Delaware, county of Delaware, and state of Ohio, 
sold by Lucy Martin and her husband to E. A. Adams, not conveyed by quit­
claim deed to one C:J.lvin Welch, and being the same premises conveyed to 
E. H. Hyatt, by William Brown, sheriff of Delaware county, on the 4th day 
of January, A. D. 1873-being the same, more or less, but subject to all legal 
highways-being the same premises conveyed by E. H. Hyatt and wife, to 
Margaret A. Perry, March 16, 1878, and recorded in volume 71, page 363, 
Delaware county record of. deeds." 

The abstract of title to said p1emises was prepared by E. S. Mendenhall, ab­
stracter, Delaware, Ohio, and from my examination of said abstract and the deed above 
referred to, I am of the opinion that the state of Ohio has a good and marketable title 
to the first tract above described. 

As to the second tract, I do not believe that said abstract of title and the deed 
above referred to show a good and marketable title to the state of Ohio, for thE: reason 
that there is a defect in the title, as shown by said abstract at sections 41 and 43 
thereof. 

At section 41, there is shown a conveyance for this tract from George and Clara 
Bomford, by Milo D. Pettibone, their attorney, to Jacob Drake, which conveyance is 
recorded in volume 9, at page 148, of the Delaware county record of deeds. The 
abstract then fails to disclose any conveyance of said tract from said Jacob Drake or 
anyone claiming under him. 

At section 43, Lucy M. Martin and husband convey said second tract by quit­
claim deed to E. A. Adams, which conveyance is recorded in volume 60, page 557, of the 
deed records of Delaware county, Ohio. 
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While this property has been in the possession of :\1argaret A. Perry since 1878, 
as shown by the conveyance at section 46, of this abstract, yet I feel it proper that I 
should call attention to the defects hereinbefore set out. 

I am informed by adjutant general Hough, that the proposed armory building 
will be located entirely upon the first tract above described. 

313. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ABSTRACT OF TITLE-BOWLING GREEN NORMAL SCHOOL. 

Approval of abstract of title for Bowling Green normal school. 

CoLUMBus, OHio, May 1, 1915. 

Board of Trustees of the. Bowling Green Normal School, Bowling Green, Ohio. 
GENTLEMEN:-At the request of Mr. J. E. Schatzel, secretary of the board of 

trustees of the Bowling Green normal school, I have carefully examined the various 
abstracts of title to the following described real estate, to wit: 

"The southeast corner of out-lot number ninety-seven (97) in the city 
of Bowling Green, Wood county, Ohio, as said lot is recorded on plat records 
in volume 7, page 5, recorder's office of Wood county, Ohio. The part of 
said lot hereby conveyed is bounded and described as follows: 

"Commencing at a point where the west line of Wayne street (formerly 
Cemetery street), intersects the curb line on the north line of Wooster street 
in the aforesaid city of Bowling Green; thence running west along said curb 
line fifty (50) feet; thence north parallel with the west line of said Wayne 
street two hundred (200) feet; thence east fifty (50) feet to the west line of 
said Wayne street; thence south along said west line of Wayne street to the 
curb line of Wooster street a distance of two hundred (200) feet to the place 
of beginning." 

The first of said abstracts examined was made by The Wood County Abstract 
and Loan Company, under date of April 11, 19ll; the second is a continuation of said 
first abstract and was made by Robert Dunn, abstracter, under date of June 14, 1911; 
and the third of said abstracts is a continuation of the second abstract, made by The 
Wood County Abstract and Loan Company, under date of April 28, 1915. 

From my examination of said abstracts, I am of the opinion that on the 28th day 
of April, 1915, Frank L. Deffenbach was possessed of a good and marketable title to 
said premises, subject only to the following incumbrances: 

"1. The taxes for the h•st half of the year 1914, amounting to $19.38; 
and the taxes for the year 1915, the amount of which has not yet been ascer­
tained. 

"2. The balance of the assessment for the improvement of Kelly road, 
as shown on the records in the office of the county audit<>r of Wood county, 
Ohio, amounting to fifty-nine cents (59c). 

"3. The balance of the assessment for sanitary sewer improvement, 
as shown by the records in the office of the city auditor of Bowling Green, 
Ohio, amounting to $16.47." 
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I have also examined the deed for said premises executed by Frank L. Deffenbach 
and Mina Deffenbach, his wife, to the state of Ohio, under date of April 9, 1915, and 
find same to be in proper form. 

The various abstracts, together with the deed above mentioned, are herewith 
returned to you. 

314. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

PUBLIC WORKS-APPROVAL OF CERTAIN LEASES. 

Approval of certain leases submitted to department of public works. 

CoLUMBus, Omo, May 1, 1915. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your communications of April 28, 1915, 

transmitting to me for my examination the following leases: 

Valuation. 
The Dayton Pure Milk & Butter Co., Dayton, Ohio ______ $3,666 00 
Harvey Walker, Thornville, Ohio_____________________ 250 00 
John J. Brady, Akron, Ohio__________________________ 1,000 00 
Agricultural Commission of Ohio __ ----_______________ 4,000 00 

I find that these leases have been executed according to law, and therefore return 
them to you with my approval endorsed thereon. 

315. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

PUBLIC WOR,KS-CERTAIN LEASES DISAPPROVED. 

Leases to L. P. Schimke and The Odenweller Milling Company, as submitted for 
approval, are not in legal form. 

CoLUMBUs, OHio, May 1, 1915. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your communication of April 28, 1915, 

transmitting to me for examination the following leases, to wit: 

Valuation. 
L. P. Schimke! ______________________________________ 82,250 00 
Odenweller Milling Co_______________________________ 250 00 
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In reference to the lease executed to L. P. Schimke, I note that the same provides 
for an annual rental of 5100.00 for the first five years, 5125.00 for the seCOI)d five years, 
and $150.00 for the third five years. 

While not desiring to question or pass upon the wisdom of such an arrangement, 
I desire to call your attention to the provisions of section 13965, et seq., of the Appendix 
to the General Code of Ohio, relating to the leasing of canal lands; it being provided 
in these sections that before such lands may be leased, they must be valued at their 
true value in money, and that aftet being so valued, they may be leased for fifteen 
years at an annual rental of six per cent. per annum of said valuation. The statutes 
are silent as to any sliding scale of valuations upon which rental is to be based, and in 
the absence of statutDry authority for the use of such a sliding scale of valuations, I 
am of the opinion that lands which are to be leased should first be valued at their true 
value in money at the present time, and that the annual rental should be six per cent. 
per annum of such valuation, and should be the same throughout the life of the lease. 

In reference to the lease of the Odenweller Milling Co., permit me to call your 
attention to an opinion rendered by me to you on April 14, 1915, as to certain lease 
executed between you and the Dayton Pure Milk and Butter Company, in which 
the following language was used: "The lessee being a corporation, it follows that 
proper evidence that the directors of the corporation authorized the making of the 
lease, should also be required by you. The directors of the corporation, if they have 
not already done so, should adopt a resolution authorizing the making of the lease by 
the corporation, and instructing the president and secretary thereof to execute the 
same on behalf of the company. Triplicate copies of this resolution, properly certi­
fied, should be furnished, and one copy attached to each copy of the lease." In the 
lease in question, it does not even appear that Ed. G. Odenweller, who assumed to. 
execute the same on behalf of the corporation, is an officer of the company. 

In reference. to both of the above mentioned leases, it should be stated that in the 
body of the lease, there is a reference to a plat which it is stated is attached to and made 
a part of the lease. An examination of the leases discloses that no plat bas been 
attached, and this omission should be supplied. 

For the above reasons, I am herewith returning these leases without my approval. 
Respectfully, 

EDwARD C. TuRNER, 

Attorney General. 
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316. 

COUNTY BOARD OF EDUCATION-AUTHORITY TO ·TRANSFER PART 
OF RURAL SCHOOL DISTRICT TO A CONTIGUOUS VILLAGE 
SCHOOL DISTRICT-COUNTY "BOARD CANNOT SUSPEND SCHOOL 
IN TERRITORY TRANSFERRED-VILLAGE BOARD MUST SUSPEND. 

A county board of education, acting under authority of, and in compliance with, the 
provisions of section 4736, G. C., as amended in 104 0. L., 138, has authority to transfer 
a part of a rural school district to a cont·iguous village school district,but said county board 
of education has no authority in law to suspend any school in the territory so transferred. 
Said suspension can only be effected by proper action of the board of education of said 
village ·school district under authority of section 7730, G. C., as amended in 104 0. L., 
139, and in compliance with the requirements of said section. 

CoLUMBus, OHio, May 1, 1915. 

HoN. CLARK Goon, Prosecuting Attorney, Van Wert, Ohio. 
DEAR Sm:-I am in receipt of your letter of April 19th, which is as follows: 

"There is located in our county, on the township line, running north and 
south, between York and Jennings townships, the village of Venedocia. To 
the village, there was attached, prior to the 13th day of April, 1915, certain 
adjoining territory. This territory, together with the territory within the 
corporation limits, was known as 'The Venedocia Village School District,' 
since the new school code went into effect. 

"The reside~ts of the school district, as constituted prior to April13, 1915, 
petitioned the county board of education to transfer certain territory from 
the York township rural district and from the Jennings township rural 
district· to the Venedocia village school district. The territory located in 
York township, and lying north and west of the Venedocia village school 
district, comprised what was known as the Auglaize school district, and was 
a complete subdistrict of the York township rural school district. The terri­
tory in Jennings township consisted of territory lying north. and east of the 
Venedocia village school district, and comprised what was known as the 
Horeb school district, and was a complete subdistrict of the Jennings town­
ship rural school district. The territory lying east and south of the 
Venedocia village school district comprised what was known as the Berry 
school district, and was a part of that complete subdistrict in the Jennings 
township rural school district. 

"On the 13th day of April, 1915, on the request made in the petition of 
the residents of the Venedocia village school district, the county board of 
education, acting under authority claimed by section 4736 of the General Code 
of Ohio, passed February 5, 1914 (104 0. L., 138), made an order transferring 
the Auglaize school district in York township, from the York township rural 
school district to the Venedocia village school district; also, the Horeb school 
district in Jennings township, and the north part of the Berry school district 
in such township, to the Venedocia village school district. 

"In each of these school districts, there is located a school house, and in 
each, the enrollment of pupils is such that a school must be maintained there­
in. In none of these school districts is there any present probability of the 
average daily attendance falling below such a number, that the board would 
be required to suspend this school, and transfer the pupils to other school 
or schools. 
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"In the order made by the county board of education, the territory trans­
ferred from the rural districts to the Venedocia village school district is des­
cribed by sections and parts of sections. There is a good and sufficient school 
building in each one of these subdistricts which is located within the territory 
so ordered transferred. In that part of the territory, so ordered transferred, 
lying in Jennings township, there are fifty-four (54) voters, thirty-three (33) 
of whom protested against the territory in Jennings township being trans­
ferred by the county board, and all of the parties protesting are opposed to 
the centralization of their schools. The action taken by the county board 
of education works a centralization of the different subdistricts in the rural 
districts of York and Jennings townships, without the matter being sub­
mitted to the electors, as required under the law, provided for the centrali­
zation of schools. 

"I would be pleased to have an opinion from you regarding the authority 
of the county board of education, under section 4736 of the General Code, or 
any other section therein, to make an order transferring territory in this 
manner, and thus arbitrarily centralize the schools in these various sub­
districts, by attaching them to the Venedocia village school district." 
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From your statement of facts, it appears that, on April 13, 1915, the board of edu­
cation of Van Wert county school district, acting under authority of section 4736, 
G. C., as amended in 104 0. L., 138, made an order transferring a pa,.t of York town­
ship rural school district, and certain parts of Jennings township rural school district, 
to Venedocia village school district, said rural school districts and said village school 
district all being within the Van Wert county school district, and the pa1 ts of said rural 
school districts, which the county board of education o1dered transferred, being con­
tiguous to said village school distr'ict. 

While you state that the order of the county board of education was made on the 
petition of certain persons residing in the Venedocia village school district, permit me 
to say that the jtrrisdiction of the county board of education to act under authority of 
section 4736, G. C., as amended, is not dependent upon the filing of an application or 
petition signed hy one or more persons residing in the district or districts which will 
be affected by such action. 

Section 4736, G. C., as amended 104 0. L., 138, provides, in part, as follows: 

"The county board of education shall, as soon as possible after organ­
izing, make a survey of its district. The board shall arrange the schools ac­
cording to the topography and population in order that they may be most 
easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district lines 
and transfer territory from one rural or village school district to another. A 
map designating such changes shall be entered on the records of the board and 
a copy of the resolution and map shall be filed with the county auditor. In 
changing boundary lines the board may proceed without regard to township 
lines, and shall provide that adjoining rural districts are as nearly equal as 
possible in property valuation. In no case shall any rural district be created 
containing less than fifteen square miles. * * *" 

It is clear that the county board of education, acting under authority of the above 
provision of section 4736, G. C., and in compliance with the requirements of said stat­
ute, had the right to make the order, above referred to, and the filing of the petition 
signed by certain persons residing in Venedocia village district was not material as 
affecting the jurisdiction of said county board of education to make said order. 

The provisions of section 4736, G. C., as amended, must not be confused with the 
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procedure to dissolve an entire rural district and join it to a contiguous rural or village 
district, as provided in sections 4735-1 and 4735-2, G. C., 104 0. L., 138, which re­
quire the filing of a petition, signed by not less than one-fourth of the electors residing 
in such rural school districts, with the board of education of such district, and the sub­
mission of the question of dissolution and union with the contiguous rural or village 
school district to a vote of the electors. 

Coming now to the effect of the order of the county board of education above 
referred to, upon the status of the rural schools which passed, under said order, from 
the township rural school districts into the Venedocia village school district, I call your 
attention to the provisions of section 7730, G. C., as amended in 104 0. L., 139, which 
are as follows: 

"The board of education of any rural or village school district may sus­
pend any or all schools in such village or rural school district. Upon such 
suspension, the board. in such village school district may provide, and in such 
rural school district shall provide, for the conveyance of the pupils attending 
such schools to a public school in the rural or village district, or to a public 
school in another district. When the average daily attendance of any school 
for the preceding year has been below twelve, such school shall be suspended 
and the pupils transferred to such other school or schools as the local board 
may direct. No school of any rural district shall be suspended or abolished 
until after sixty days' notice has been given by the school board of such dis­
trict. Such notice shall be posted in five conspicuous places within such vil­
lage or rural school district." 

The board of education of Venedocia village distri<;t has the authority under the 
above provisions of section 7730, G. C., to suspend any or all.of the schools, in the 
territory transferred to said village school district by order of the county board, by 
a proper resolution on its records and by giving the notice requir.ed by the latter pro­
vision of said section. 

Upon such suspension, it would be the duty of said board of education of said 
village school district to transfer the pupils attending such school or schools so sus­
pended, to such other school or schools in said district as said board might direct. It 
would be discretionary with said board to provide for the conveyance of said pupils to 
the school or schools in said district to which said pupils would be transferred, except 
in the case where a pupil were living more than two miles from the nearest school in 
said district, in which case it would be the duty of said board of education to provide 
transportation for such pupil to and from such school as required by section 7'731, 
G. C., which provides: 

"No township school shall be centmlized under the next preceding section 
by the board of education of the township until after sixty days' notice has 
been given by the board, such notices to be posted in a conspicuous place in 
each subdistrict of the township. When transportation of pupils is provided 
for, the conveyance must pass within at least the distance of one-half of a mile 
from the respective residences of all pupils, except when such residences are 
situated more than one-half of a mile from the public road. But transporta­
tion for pupils living less than one and one-half miles, by the most direct pub­
lic highway, from the school house shall be optional with the board of educa­
tion." 

Replying to your question, I am of the opinion that the board of education of Van 
Wert county school district, acting under the provisions of section 4736, as amended, 
and in compliance with the requirements of said section, had the authority to make 
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the order, referred to in your inquiry, but said county board of education has no au­
thority in law to suspend any school in the territory, transferred under said order, 
from the York town_ship and Jennings township rural school districta to the Venedo­
cia village school. Said suspension can only be effected hy proper action of the board 
of education of saici village school district under authority of section 7730, G. C., as 
amended, and in compliance with the requirements of said section. 

317. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY TREASURER-AUTHORITY FOR COLLECTING DELINQUENT 
PERSONAL TAXES-MUST DISTRAIN SUFFICIENT GOODS AND 
CHATTELS TO PAY TAXES AND ACCRUED COSTS. 

Under the provisions of section 2658, G. C., it is the duty of the county treasurer, 
acting in person or through his deputy, to distrain sufficient goods and chattels belonging 
to a person charged with delinquent personal taxes, if such goods and chattels can be found 
in the county, to pay such taxes and accrued costs, and, upon such distraint being made, 
it is his duty to advertise and sell said goods and chattels, or so much thereof as will pay 
said taxes and costs in the manner provided in said section, provided said taxes and costs 
are not paid by the owner of said property before the day appointed for said sale. The 
county treasurer is neither required nor authorized by the provisions of section 2658, G. C., 
to resort to a justice's court for the purpose of collecting delinquent personal taxes. 

CoLUMBus, OHIO, May 1, 11H5. 

HoN. CARL H. CuRTiss, Prosecuting Attorney, Ravenna, Ohio. 
DEAR S_m:-I am in receipt of a letter from Mr. A. L. Kreinberg, treasurer 

of Portage county, asking to be advised as to the proper procedure under section 2658, 
General Code, for the collection of delinquent personal taxes. 

As you are the legal adviser of Mr. Kreinberg as treasurer of said county, I am 
addressing my opinion, on the question asked by him, to you. 

His letter is as follows: 

"As I do not fully understand the procedure under section 2658, General 
Code of Ohio, for the collection of delinquent personal property tax, I beg 
leave to ask your opinion in the matter as to whether the treasurer, deputy 
or his agent is to seize the goods or chattels and advertise etc., or doCjl the 
treasurer leave the accounts with a justice of the peace for collection? -Also, 
are there legal blanks on the market for use in making collections under this 
section of the law." 

Section 2658, G. C., provides: 

"When taxes are past due and unpaid, the county treasurer may dis­
train sufficient goods and chattels belonging to the person charged with sue 
taxes, if found within the county, to pay the taxes so remaining due and th 
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costs that have accrued. He shall immediately advertise in three public 
places in the township where the property was taken, the time and place it will 
be sold. If the taxes and costs accrued thereon are not paid before the day 
appointEM for such sale, which shall be not less than ten days after the taking 
of the property, the treasurer shall sell it at public vendue or so much thereof 
as will pay such taxes and the costs." 

This section gives to the county treasurer plenary power for the purpose of col­
lecting delinquent personal taxes. Its constitutionality has been upheld by the courts 
in numerous cases, among which is the case of Scottish Union & National Insurance 
Co. v. Bowland, treasurer et a\., 196 U. S., 611. One branch of the syllabus relates 
to the provisions of section 2658, G. C., and is as follows: 

"The collection by distraint of goods to satisfy taxes lawfully levied 
is one of the most ancient ·methods known to the law, and in this case the 
law of Ohio authorir.ing it does not violate the constitutional right of a foreign 
insurance company and deprive it of its property without due process of law." 

Under the provisions of section 2658, G. C., the county treasurer has authorHy 
to take possession of sufficient goods and chattels belonging to the person charged 
with delinquent personal taxes, if such goods and chattels are found within the county 
to pay such taxes and accrued costs. When goods and chattels are distrained for this 
ptirpose it is the duty of the county treasurer to immediately advertise in three public 
places, in the township where the property was .taken, the time when and the place 
where said property will be sold. If the taxes and accrued costs are not paid before 
the day appointed for the sale, which shall not be less than ten days after taking pos­
session of the property, it is the duty of the treasurer to sell sa~d property or so much 
thereof as will pay such taxes and accrued costs at public vendue. 

It will be observed that in these proceedings by the county treasurer, under author­
ity of section 2658, G. C., no 1esort to the court is necessary, and no greater power 
could be gained by litigation. 

It was held in Myers v. Shiels, 8. 0. F. D., 339, that the tax duplicate has the 
force of an execution. 

The authority of the county treasurer, under the provisions of section 2658, G. C., 
is separate and distinct from that conferred upon him by the provision of section 2660, 
G. C., which applies to the case where he is unable to collect the taxes by distraint, 
and from the authority conferred by section 2665, G. C., which provides: 

' 

"If a person charged with a tax has not sufficient property which the 
treasurer can find to distrain to pay such tax, but has moneys or credits due, 
or coming due him from any person within the state, known to the treasurer, 
or if such taxpayer has removed from the state or county, and has property, 
moneys, or credits due, or coming due him in the state, known to the treasurer, 
in every such case the treasurer shall collect such tax and penalty by distress, 
attachment, or other process of law. He may make affidavit that the resi­
dence of such taxpayer is to him unknown, or that he is not a resident of the 
county where such property is found, or where such debtor resides, or that 
such taxpayer has no property in the county sufficient to distrain to pay 
such tax. Thereupon an attachment, with garnishee process, shall be issued, 
and such proceedings had, and such judgment rendered for taxes, penalty, 
and costs, as are lawful in other cases of attachments. If the treasurer 
6erves upon any person indebted to such taxpayer a written notice stating 
the amount of delinquent tax and penalty due, such debtor may, after the 
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service of such notice, pay such tax and penalty to the treasurer, whose receipt 
therefor shall be a full discharge of so much of the indebtedness as equals the 
tax and penalty so paid." 

619 

I call your attention to the provision of section 5697, G. C., as I think Mr. Krein­
berg has confused the provision of this section as well as the provision of section 2665, 
G. C., with the provision of section 2658, G. C. 

Section 5697, G. C., provides: 

"When personal taxes stand charged against a person, and are not paid 
within the time prescribed by law for the payment of such taxes, the treasurer 
of such county, in addition to any other remedy provided by law for the 
collection of personal taxes, shall enforce the collection thereof by a civil action 
in the name of such treasurer against such person for the recovery of such 
unpaid taxes. It shall be sufficient, having made proper parties to the suit, 
for the treasurer to allege in his bill of particulars or petition that the taxes 
stand charged upon the duplicate of the county against such person, that they 
are due and unpaid, and that such person is indebted in the amount appearing 
to be due on the duplicate, and the treasurer need not set forth any other or 
further special matter relating thereto. The tax duplicate shall be prima 
facie evidence on the trial of the.action, of the amount and validity of the 
taxes appearing due and unpaid thereon, and of the nonpayment thereof, 
without setting forth in his petition any other or further special matter relating 
thereto." 

This statute provides an additional method of collecting delinquent personal 
taxes and should not be confused with the authority of the county treasurer to distrain 
and sell goods and chattels for said purpose under authority of section 2658, G. C. 

I am of the opinion, therefore, that under the provisions of section 2658, G. C., 
it is the duty of the county treasurer, acting in person or through his deputy, to dis­
train sufficient goods and chattels belonging to· a person charged with delinquent 
personal taxes, if such goods and chattt:lls can be found in the county, to pay such 
taxes and accrued cost~, and, upon such distraint being made, it is his duty to adver­
tise and sell said goods and chattels or so much thereof as will pay said taxes and costa 
in the manner provided in said section, provided said taxes and costs are not paid 
by the owner of said property before the day appointed for such sale. The county 
treasurer is neither required nor authorized by the provisions of section 2658, G. C., 
to resort to a justice's court for the purpose of collecting delinquent personal taxes. 

I am sending a copy of this opinion to Mr. Kreinberg. 
Respectfully, 

EDWARD C. TURNER, 

Attorney General. 
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318. 

STATE INSPECTOR OF OILS-FEES-NO PAYMENT ALLOWED FOR IN­
SPECTION OF OIL FOR' TIME BETWEEN DECISION OF SUPREME 

. COURT AND TAKING EFFECT OF NEW BILL PRESCRIBING NEW 
RATE OF FEES FOR INSPECTION-EFFECT OF HAVING PAID FEES. 

The state inspector of oils and his deputies may not demand fees at the rate prescribed 
by senate bill No. 183, passed April Zl, 1915, after that bill goes into effect for the period 
intervening between March 41h, when the case of Castle v. Mason was decided by the supreme 
court, and the date of the signing of the bill; nor may the inspector or his deputy demand 
any inspection fees on account of inspections made prior to March 4, 1915, on. account of 
which fees have not theretofore been paid. 

Such fees, if voluntarily paid, however, may be received by the inspector and paid into 
the state treasury. 

CoLUMBUs, OHIO, May 3, 1915. 

HoN. J. M. CARR, Statelnspector of Oils, Columbus, Ohio. 
DEAR SLR:-I acknowledge receipt of your letter April 28, 1915, which is as 

follows: 

"By reason of the recent decision of the supreme court, touching the fee 
sections of the act under whlch the state oil department had been operating, 
we advised our deputy inspectors, who continued making inspections as 
heretofore, that in making their reports to the various companies and concerns 
for which inspection was made, that they should enter no rate nor fees charged 
for the time since the rendering of this decision by the supreme court until 
the date of the signing of the new act. 

"Beginning with this date, the bill being signed today by the governor, 
our deputy inspectors will enter into their statements the new rate of three 
cents and the aggregate amount of fees resulting therefrom. Some of the 
companies doing business in the state have inquired if they should not make 
payment for inspections made during the period of uncertainty, March 
and April, at a rate of three cents. I have answered such inquiry by saying 

· that we would make no statement to them covering that period, no fee bein~ 
in legal existence. Kindly advise me if my position has been well taken, a" 
I am very desirous of passing through this fallow period with the utmost 
caution, and with due care as to the legality of our acts and statements. 

"There is, however, in a number of cases a delinquency on the part of 
companies for the February and prior inspections, the same not being due 
until the lOth or 15th of the subsequent month. I have in mind, in my commun­
ication to these companies, to call their attention to this delinquency, but 
not with the suggestion of making collection or any idea of rendering a state­
ment, but leaving it wholly up to them as a matter of conscience or equity 
to remit any portion or all of their delinquency as they see fit." 

You request my advice as to whether or not the course upon which you have 
determined is proper. 

The bill referred to by you in the second paragraph of your letter is, I presume, 
senate bill No. 183, which provides an entirely new system of oil inspection and revises 
the schedule of fees chargeable against the owners of the inspected oil and other by­
products of petroleum, so as to conform to the decision referred to by you. I ascertain 
upon inquiry, however, that this bili has not yet been signed by the governor. I take 
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it that you are otherwise advised of your error in stating that the bill was signed on 
April 28th, and that your statement as to what is to be done under the new law relates 
to the date when the law shall be actually signed by the governor. 

I am of the opinion that the procedure as you have outlined it is, in all respects, 
proper. I would advise, however, that in communicating with the owners of oil, re­
Rpecting the payment of fees on account of inspections heretofore made, you be careful 
to advise that they are under no legal obligation to pay the same so that your letters 
may not in any way be interpreted as demands. 

319. 

Respect£ ully, 
EDWARD c. TURNER, 

Attorney General. 

JUVENILE COURT-NO AUTHORITY TO COM:\1IT YOUTH OVER EIGHT­
EEN YEARS OF AGE TO BOYS' INDUSTRIAL SCHOOL ALTHOUGH 
DELINQUENCY ATTACHED PRIOR TO ARRIVING AT AGE OF 
EIGHTEEN. 

Juvenile court judge is wf-lhout authority to commit youth over eighteen years of age to 
Boys' Industrial School, notwithstanding status of delinquency attached to youth prior to 
arriving at age of eighteen. 

CoLUMBUs, Omo, May 3, 1915. 

HoN. ELwiN C. PECK, Judge Juvenile Court, Williams CQunty, Bryan, Ohio. 
MY DEAR JuDGE:-Permit me to acknowledge you request for an opinion, con­

tained in your letter of April 27th, which is as follows: 

"As judge of the juvenile court of Williams county, Ohio, I would like 
your opinion at your earliest convenience in the following matter and upon the 
following facts: 

"I have a boy who, when he was fourteen years of age, was found to be 
delinquent and placed on probation and permitted to remain with his parents 
and report to the court or to the probation officer. He has very recently 
violated his probation and is now confined in the county jail awaiting the 
action of the authorities. He has just passed his eighteenth birthday. The 
superintendent of the Boys' Industrial School seems to be of the opinion that 
the school cannot receive him because he is now eighteen years of ·age. 

"I call your attention to sections 1643, 1652 and others of the General 
Code of Ohio. 1643 provides that a delinquent child becomes a wmd of the 
court until he arrives at the age of twenty-one years, and that the power of the 
court shall continue until the child attains such age. 

"If the court cannot commit such child after it arrives at the age of 
eighteen years for the violation of its probation, then it would seem that the 
power of the juvenile court over such child after it becomes eighteen years of 
age was not very great, and of very little value. I would like your opinion 
as to whether or not the juvenile court has power to commit such child, under 
such circumstances, to any reformatory in the state of Ohio, and if so, what 
one?" 

In answer to my letter addressed to yon under date of April 29th, you advise me 
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that the youth referred to in your previous letter, which is quoted above, was placed 
in the jail by order of the juvenile court for violating his probation, and that the viola­
tion of the probation consisted in the committing of an offense against the laws of the 
state, viz.: Either petit larceny or grand larceny, and that if he may not at this time 
be committed to the Boys' Industrial School or some other reformatory, the offense 
which he recently committed will be considered by the grand jury of Williams county, 
which is about to convene. 

Your attention is invited to the provisions of section 2084, of the General Code, 
as amended in 103 0. L., page 864, which is as follows: 

"Male youth, not over eighteen nor under ten years of age, ·may be 
committed to the Boys' Industrial School in the manner provided by law on 
conviction of an offense against the laws of the state." 

So that, in an ordinary case, a boy over eighteen years of age would not be committed 
to the Boys' Industrial School by any court, and there would be no authority in the 
superintendent of the Boys' Industrial School to accept one over eighteen years of 
age as an inmate of the school. 

You invite my attention to the provisions of section 1643 of the General Code, as 
amended on page 869, 103 0. L., which is as follows: 

"When a child. under the age' of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the court 
over such child shall continue until the child attains such age." 

Section 1652 of the General Code, as amended on page 871, 103 0. L., is as follows: 

"In case of a delinquent child the judge may continue the hearing from 
time to time, and may commit the child to the care or custody of a probation 
officer, and may allow such child to remain at its own home, subject to the 
visitation of the probation officer or otherwise, as the court may direct, and 
subject to be returned to the judge for further or other proceedings when­
ever such action may appear to be necessary; or the judge may cause the 
child to be placed in a suitable family home, subject to the friendly super­
vision of a probation officer, and the further order of the judge, or he may 
authorize the child to be boarded in some suitable family home in case pro­
vision be made by voluntary contribution or otherwise for the payment of 
the board of such child, until suitable provision be made for it in a home 
without such payment; or the judge may commit such child, if a boy, to a train­
ing school for boys, or, if a girl, to an industrial school for girls, or commit 
the child to any institution within the county that may care for delinquent 
children, or be provided by a city or county suitable for the care of such 
children. In no case shall a child, committed to such institutions, be con­
fined under such commitment after attaining the age of twenty-one years; 
or the judge may commit the child to the care and custody of an association 
that will receive it, embracing in its objects, the care of neglected or dependent 
children, if duly approved by the board of state charities, as provided by 
law. Where it appears at the hearing of a male delinquent child, that he is 
sixteen years of age, or over, and has committed a felony, the juvenile court 
may commit such child to the Ohio State Reformatory." 

It aP"pears from the statement of facts presented by you that when the "ll.Se under 
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consideration was originally disposed of in your court, the youth was placed on pro­
bation, committed to the charge of his parents and directed to report to the probation 
officer. At that time the court might have, had it seen fit, committed the boy to the 
Boys' Industrial School, he being under the age of eighteen years, to wit: fourteen years. 
This was not done and the industrial school authorities, therefore, did not acquire 
jurisdiction over the boy such as would enable them at this time, notwithstanding his 
having passed the age of eighteen years, to receive him as an inmate of the school. 

While under the provisions of section 1643 of the General Code, as amended, 
quoted above, the delinquent remains a ward of the court for all necessary purposes of 
discipline and protection until he or she attains the age of twenty-one years, the extent 
to which the juvenile court may exercise its powers of discipline and protection is 
necessarily limited by the existing laws, in the case under consideration, to the par­
ticular limitation against the comitment of a boy over the age of eighteen years to the 
Boys' Industrial School. 

Under the provisions of section 1652 of the General Code, as amended, quoted 
above, the juvenile court is authorized to have returned to him a delinquent who has 
been placed on probation when it is made apparent to the court that further proceed­
ings are necessary and until the time when the boy has reached the age of eighteen 
years the court would be authorized to commit him to the Boys' Industrial School 
Failing to act before that time, however, the Boys' Industrial School would not be 
open to receive a boy over eighteen years of age, the only exception to this law being 
in the case of the retaking of a boy who, under the provisions of sections 2091 and 
2092 of the General Code as amended on page 880, 103 0. L., has been paroled from 
the home and has violated the conditions of his parole. 

The juvenile court law, having for its purpose the segregation of youth under the 
age of eighteen years who may be guilty of violation of the law, to a great extent relieves 
the youth from the ordinary forms of prosecution. However, there is no provision of 
the law to be found which will relieve one having the status of delinqueney from answer­
ing for the violation of the law after the delinquent has reached the age of eighteen 
years. 

It is my opinion, therefore, that if the delinquent who is now over eighteen years 
of age has violated a law, the jurisdiction to hear and determine his case would rest 
in some tribunal other than the juvenile court, notwithstanding that for such purposes 
the jurisdiction of the juvenile court attar:hed to said delinquent and continues until 
he may have reached the age of twenty-one years and that there is no jurisdiction in 
the juvenile court to commit, in the case under consideration, for an offense committed 
by the boy, although possessing the status of delinquency, when said offense against 
the law was committed after the boy had reached the age of eighteen years. 

I agree with you that the power of the juvenile court over a boy between the ages 
of eighteen and twenty-one years may be slight, however, it is to· be exercised to the 
extent possible under the law and no further. It would hardly be contended that the 
purpose of the law would be carried out if boys ranging from the age of ten years and 
upwards, in care of the Boys' Industrial School and who have been disciplined there, 
should be thrown into contact with boys between the age of eighteen and twenty-one 
years who might be sent there on account of offenses committed by them after they 
had reached that age, and the provision of law limiting the entrance age to eighteen 
years is, in my opinion, a wise one. 

Respectfully, 
. EDWARD C. TURNER, 

Attorney General. 
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320. 

DISTRICT TAX ASSESSOR-INCONSISTENCY AS TO DATE OF AP­
POINTMENT-DATE OF COMMISSION ITSELF GOVERNS AND 
FIXES DATE OF APPOINTMENT. 

In case of inconsistency between the date of the commission of the district assessor, 
under the Warnes law, and the date thereof as shown on the record of appointments kept in 
the governor's office, the date of the commission itself governs and fixes the date of the ap­
pointment. 

The date of an informal announcement by the governor respecting appointments and 
the date of the delivery of the commissions are both immaterial as affecting the date of ap­
pointment. Where a district assessor was appointed by the execution of a commission to 
him on December 1, 1913, and with actual notice thereof immediately thereafter entered 
upon the performance of his duties and within reasonable time gave bond, he is entitled to 
receive compensation from the date of the commi.~sion. 

CoLUMBUs, OHI·o, May 3, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of a letter from Hon. Robert P. Duncan, prosecut­

ing attorney of Franklin county, written at the request of Messrs. C. E. Ellis and John 
Pfeiffer, former district assessms for Franklin county, and requesting my opinion 
upon the question which my predecessor, Hon. Timothy S. Hogan, considered in his 
opinion to the bureau under date of December 21, 1914, or rather, to be more accurate, 
upon additional farts bearing upon the main question considered by Mr. Hogan. 

The question passed upon by Mr. Hogan was as follows: 

"Could the district assessor be legally compensated in a sum equaling 
one-twelfth of his annual salary for the full month of December, 1913, if he 
was not officially appointed until the fifth day of that month, even though 
his bond as such had been approved before that date? In the event that he did 
not file his bond, and have same approved by the county auditor until some 
time after the 5th day of December, 1913, would he be only legally entitled 
to that portion of the month of December, 1913, as represents the number of 
days following the date of approval of his official bond by the county audi­
tor?" 

Mr. Hogan held that the term of a district assessor commences on the date of his 
appointment, and that his annual compensation should be computed from that date 
as the beginning of his official year regardless of the date of the filing and approval of 
his bond. Mr. Hogan also considered in his letter facts of which he was advised other­
wise than by the bureau's letter requestion his opinion, namely, that the district assess­
ors had been called upon to render some services prior to December 5, 1913. The 
facts respecting these services were also held to be immaterial as affecting the date of 
the commencement of the term. 

With these conclusions I agree, with the qualification expressed in another opinion 
to your bureau that where a district assessor had rendered no services prior to the date 
of his appointment, ~or subsequently thereto for a considerable period, such an as­
sessor would be entitled to receive compensation only from the date on which he act­
ually began his official services, but this qualification does not affect the principles 
underlying the conclusion expressed by :\Ir. Hogan; the official year in both cases was 
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the same, but in the second case the individual assessor did not enter upon his official 
services until after the commencement of his official term, and accordingly should not 
receive compensation for the intervening period of time. 

The additional facts which are now submitted may be summarized as follows: 
While the records of the governor's office show that the first district assessors under 

the Warnes law were appointed on December 5, 1913, and while you advise me that 
this was the date upon which the commissions of the several district assessors were 
delivered to them, yet the governor publicly announced his appointments on Xovem­
ber 25, 1913, and signed the commissions of at least some of the· district assessors, if 
not all of them, on December 1, 1913. 

The persons raising the present question accept the principles of Mr. Hogan's 
opinion, to which I have expressed adherence, but insist that under the additional 
facts to which they call attention, their official terms commenced on December 1, 1913, 
and they having rendered official services continuously from that date to the time of 
their removal, the.v. claim compensation from December 1, 1913. 

Consideration of the question thus presented starts from the assumption that the 
date of appointment is the date of the commencement of the term. This is true, al­
though section 138, G. C., provides as follows: 

"A judge of a court of record, state officer, county officer, militia officer 
and justice of the peace, shall be ineligible to perform any duty· pertaining to 
his office, until he presents to the proper officer or authority a legal certificate 
of his election or appointment, and receives from the governor a commission 
to fill such office." 

This section bears upon the eligibility of the person to discharge the duties of the 
office and not upon the commencement of the term of office. The Warnes law does 
not fix the commencement of the terms of office of district assessors, and it is well­
settled that in the absence of such a provision, the term of office commences when the 
election or appointment is made, regardless of the date of the issuance of a commission, 
and regardless of the date of the performance of other qualifying acts on the part of 
the incumbent. Sawyer v. Pollner, 18 C. C., 304; Bushnell v. Koon, 8 C. Q., n. s., 
163, affirmed 71 0. S., 521, should be distinguished on this point because of the appli­
cation of a statute especially applicable to justices of the peace, the holding being that 
by virtue of this statute the term of office of the justice began with the date of his 
commission, and not with the date of his election. But this case holds that the date 
upon which bond is given or the oath of office taken, does not determine the commence­
ment of the term, though such date is subsequent to the date of the commission. 

The general rule being, than, as stated, the inquiry must be as to when the ap­
pointment of the district assessors in 1913 was made. Two official writings exist as 
evidence of the date of such appointment, but they are not in mutual accord. The 
commissions are dated December 1st, and the governor's record of the commissions 
shows their issuance on December 5th. 

Aside from the written records and documents, it appears that informal announce­
ment of the governor's choices was made on November 25th, and that the commissions 
were delivered on December 5th. 

Were, then, the appointments made on November 25th, when they were ap­
parently determined upon by the governor in his own mind on December 1st, when he 
signed the commissions, or on December 5th, when he delivered the commissions, and 
made a permanent record in his office, showing their issuance? 

We may put aside the date upon which the governor announced his appointments_ 
as immaterial, because until he had committed some official act he might have changed 
his mind as to any given appointment. The rule is that an appointment is made when 
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the executive or appointing authority has committed the official act which fixes his 
choice and places the matter beyond his recall save through the exercise of the power 
of removal. 

In Marbury v. Madison, 1 Cranch, 135, it was held, in the language of chief justice 
Marshal, that: 

"The acts of appointing to office, and commissioning the person ap­
pointed, can scarcely be considered as one and the same; since the power to 
perform them i"s given in two separate and distinrt sections of the constitution. 
(This language being applicable to the case under consideration because the 
power of the governor to appoint and to commission is given in two separate 
sections of the statutes.) * * * 

"This is an appointment made by the president, by and with the advice 
and consent of the senate, and is evidenced by no act but by the commission 
itself. In such case, therefore, the commission and the appointment seem in­
separable; it being almost impossible to show an appointment otherwise than 
by proving the existence of a commission; still the commission is not neces­
sarily the appointment, though conclusive evidence of it. 

"But at what stage does it amount to this conclusive evidence? 
"The answer to this question seems an obvious one. The appointment 

being the sole act of the president, must be completely evidenced, when it is 
shown that he has done everyt!Vng to be performed by him: 

''Should the commission, instead of being evidence of an appointment, 
even be considered as constituting the appointment itself; still it would be 
made when the last act to be done by the president was performed, or, at 
farthest, when the commission was complete. 

"The last act done by the president is the signature of the commission. 
He has then acted on the advice and consent of the senate to his own nomi­
nation; the time for deliberation has then passed; he has decided. * * * 
This appointment is evidenced by an open, unequivocal act; and being the last 
act required from the person making it, necessarily excludes the idea of its 
being, so far as respects the appointment, an inchoate and incomplete trans­
action." 

In this case the secretary of state had refused to deliver to an appointee a commis­
sion that had been signed by the president. The court held that the delivery of the 
commission was a mere ministerial act, the performance of which could be compelled 
by mandamus, and as apparent from what has been quoted from the decision, that 
the signature of the president to the commission is conclusive evide~ce of the making 
of an appointment. 

The keeping of a record of appointment is provided for by section 144 G. C., as 
follows: 

"The governor shall cause to be kept in his office the following records: 
* * * * * * 

"2. An appointment record in which shall be entered the name of each 
person appointed to an office by the governor * * * the office to which 
appointed; the date of the appointment, the date of the commission, and of 
the beginning and expiration of the term * * *" 

A question arises as to whether or not, under this statute, the date of the commis­
sion is conclusive as to the date of appointment, upon the principles laid down in Mar­
bury v. Madison, supra. It must be admitted, I think, that the official record which 
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the statute requires to be kept is evidence of the date of a given appointment. The 
statute was enacted for this purpose. Yet the record therein provided for is, at best, 
but secondary evidence, and an entry thereon does not constitute an appointment, but 
only a memorandum showing that an appointment has been made, and when it was 
made. I am of the opinion that where better evidence of a fact required to be recorded 
in the governor's office exists, it must be given controlling weight if inconsistent with 
the record. For example, the sam,e secton provides for a record of restorations, in 
which is to be entered the "name of each convict to whom the governor has issued a cer­
tificate evidencing the restoration of the rights and privileges forfeited by his convic­
tion, the date of the certificate, of what crime, in what county, and at what term of 
court he was convicted, and the term of his sentence." The date of the restoration 
of the convict to his rights and privileges might become material in a given case, and 
in that event it seems clear that the best evidence thereof would be the date of the 
certificate, as shown on the face of the certificate itself, and not the date of the certi­
ficate, as entered upon the record in the governor's office. 

Similarly, in the case now und'er consideration, I am of the opinion that the date 
of the commis,i.on is better evidence of the date of appointment than the record of 
appointments required to be kept by the governor; for the one is really a written act 
showing an executive determination, while the other is merely a secondary record of 
that act showing that the determination has been made. 

The date of the delivery of the commission being absolutely immaterial for the 
reason as decided in Marbury v. Madison, supra, that delivery is a mere ministerial 
act and no part of the act of appointment, I am of the opinion, for the reasons above 
stated, that the date of the commission of a district assessor, appointed in 1913, is 
conclusive as to the date of his appointment; and where, as in the specific case which 
I have been asked to consider, the appointee qualified immediately upon notice of his 
appointment and performed services from the date of his appointment, he is entitled 
to receive compensation for his entire official term, beginning on the first day thereof, 
which is the day of his appointment. 

321. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDUCATION-CANNOT BE COMPELLED TO FURNISH 
SCHOOL BOOKS FREE OF CHARGE TO PUPILS OF PAROCHIAL 
SCHOOL-BOARD AUTHORIZED TO PURCHASE ONLY TEXT BOOKS 
ADOPTED BY BOARD. 

The board of education of a school district cannot be compelled to furnish school 
books free of charge to pupils of a parochial school. Board authorized to purchase only 
text books adopted by board. 

CoLUMBus, OHio, May 3, 1915. 

HoN. GEORGE THORNBURG, Prosecuting Attorney, St. Clairsuille, Ohio. 
DEAR Srn:-In your letter of :March 16th you requested my opinion, as follows: 

"The board of education of Colerain township in Belmont county have 
asked me to secure an opinion from you on the following: 

"They want ~ know whether a township school board are compelled 
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to furnish school books for parochial schools. In this county a number of 
foreign children attend the catholic schools and the priest demands books 
furnished to children whose parents are unable to pay for them. 

"In some of these schools I am informed teachers are employed who do 
not hold a county teacher's certificate. If you answer that the board must 
furnish books for such schools, must the teacher in such schools hold a county 
certificate or its equivalent?" 

Section 7739, G. C., provides: 

"Each board of education may furnish, free of charge, school books, 
necessary to enable the parent or guardian, without expense therefor, to comply 
with the requirements of this chapter (relating to schools and attendance), 
to be paid for out of the contingent fund at its disposal. Such levy each 
year, in addition if necessary to that otherwise authorized, as may be necessary 
to furnish such school books free of charge to all the pupils attending the 
public schools, is hereby authorized. But pupils wholly or in part supplied 
with necessary school books shall be supplied only as other or new books are 
needed. All school books furnished as herein provided, shall be the property 
of the district, and loaned to the pupils on such terms and conditions as the 
board prescribes." 

Section 7763, G. C., as amended, 104 0. L., 232, provides: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fifteen years of age, if a male, and sixteen years 
of age, if a female, must send such child to a public, private or parochial school, 
for the full time that the school attended is in session, which shall in no case be 
for less than twenty-eight weeks. Such attendance''must begin within the -
first week of the school term,· unless the child is excused therefrom by the 
superintendent of the public schools, or by the principal of the private or paro­
chial sch'ool, upon satisfactory showing either that the bodily.or mental con­
dition of the child does not permit of its attendance at school, or that" the 
child is being instructed at home by a person qualified, in the opinion of ;;t~ch 
superintendept or clerk, as the case may be, to teach the branches named in 
the next preceding section." · 

This statute, within the limits therein prescribed, makes school attendance com­
pulsory. 

Section 7739, G. C., was formerly known as section 4026 of the Revised Statutes, 
as found in Bates' Annotated Ohio Statutes in the chapter relating to "schools and 
attendance enforced"' under the head of "compulsory education." 

Section 7763, G. C., as found in the chapter relating to comp'ulsory education, 
was formerly a part of section 4022-1 of the Revised Statutes, as found in Bates' An­
notated Statutes in the same chapter, and under the same head as section 4026, R. S. 

It seems clear that the chapter as above referred to in section 7739, G. C., means 
the chapter relating to schools and attendance taken in connection with the chapter 
relating to compulsory education. 

You will observe that the furnishing of free school books under the above pro­
vision of section 7739, G. C., is optional with the board of education of a school dis­
trict. The authority of the board of education, in levying a tax for this purpose, is 
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limited by the provision that such board is authorized to make an annual levy in addi­
tion to the levy otherwise authorized for contingent purposes "as may be necessary 
to furnish books free of charge to all the pupils attending the public schools." 

A parochial school is not a public school and is not subject to all the requirements 
of the statutes governing public schools. In the instance to which you call my atten­
tion, a teacher in a parochial school is not required to hold a teacher's certificate from 
the state board or county board of school examiners. The provisions of the statute 
governing the selection and use of text books for the public schools as found in section 
7709, et seq., of the General Code, do not apply to the text books used in private or 
parochial schools. 

Under the provisions of section 7644, G. C., it is made the duty of each board of 
education "to establish a sufficient number of elementary schools, and provide for the 
free education of the youth of school age under its control at such places as will be most 
convenient for the largest number thereof." 

I am not unmindful of the provisions of section 7777, G. C., which are as follows: 

"When a truant officer is satisfied that a child, compelled to attend school 
by the provisions of this chapter, is unable to do so because absolutely re­
quired to work at home or elsewhere in order to support itself or help to support 
or care for others legally entitled to its services who are unable to support or 
care for themselves, such officer must report the case to the president of the 
board of education. Thereupon l;le shall furnish text books free of charge, 
and such other relief as may be ~cessary to enable the child to attend school 
for the time each year required by law. The expenses incident to furnishing 
books and relief must be paid from the contingent funds of the school dis­
trict. Such child shall not be considered or declared a pauper by reason of the 
acceptance of the relief herein provided for. If the child, or its parent or 
guardian, refuses or neglects to take advantage of the provisions thus made for 
its instruction, it may be committed to a children's home or a juvenile reforma­
tory, as provided for in the next three preceding section~." 

While the provisions of this section make it the duty of the president of the board 
of education of a school district, under the conditions and within the limitations therein, 
prescribed, to furnish free text books and such other relief as is necessary to enable 
a chilti to attend school for the time each year required by law, it" does not follow that 
the child must be furnished with the text books prescribed by the principal of a private 
or parochial school. 

The limitations on the provisions of this statute must be determined in the light 
of the provisions of all the statutes relating to schools and attendance and to com­
pulsory education. 

The board of education of a school district, under authority of section 7739, G. 
C., may furnish text books, free of charge, to enable a parent or guardian to comply 
\vith the requirements of section 7763, a: C., as amended in 104 0. L., 232, and other 
sections of the General Code relating to compulsory school attendance, or, within the 
limitations prescribed by section 7777, G. C., it is the duty of the board of education 
to furnish a child text books, free of charge, and such other relief as may be necessary 
to enable such child to comply with said statutes. 

The provision of section 7763, G. C., as amended, within the limitations therein 
prescribed, permits a parent or guardian to send a child to a private or parochial school, 
but in case such parent or guardian is not able or does not choose to do this, said pro­
vision compels the attendance of such child at a public school, and, for the purpose 
of making compliance with this mandatory provision possible, it is the duty of the 
board of education of a school district, within the limitations prescribed by section 
7777, G. C., to furnish free text books to a child and such other relief as may be neces-
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sary to enable said child to comply with said prevision, or said board of education, 
under authority of section 7739, G. C., may furnish free text books to a child to enable 
its parents or guardian to comply with said provisiorr, or said board of education may, 
in its discretion, furnish text books, free of charge, to all the pupils attending the public 
school of the district. 

Under section 7709 to 7720, G. C., boards of education may purchase §UCh books 
only as are prescribed by "the state commissioner of common schools" (now the superin­
tendent of public instruction). Free text books when furnished are only loaned and 
remain the property of the board of education. 

Relying to your question I am of the opinion that the board of education of a school 
district cannot be compelled to furnish school books, free of charge, to pupils attend­
ing a parochial school within said district, nor is such board of education authorized 
to purchase any text books except those lawfully adopted by said board. 

322. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

ELECTION-INITIATIVE A-ND REFERENDUM-MUNICIPAL Cl'5R.PO.! 
RATION-SUBMISSION OF TWELVE QUESTIONS ON BOND ISSUES 
MAY BE MADE UPON ONE BALLOT-QUESTIONS PROPOSED BY" 
INITIATIVE PETITION UPON ONE BALLOT. 

·JIIlo. More than one question, which may be properly submitted to a vote of the people at 
the same election, may be placed on one ballot. 

CoLUMBus, OHio, May 3, 1915. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-I acknowledge receipt of yours under date of April 16, 1915, sub­

mitting for an opinion upon the following: 

"There was filed April 10, 1915, by the clerk of the city council with this 
board, twelve separate resolutions, each resolution providing for the issue 
of bonds in certain amount for a certain municipal improvement. All to be 
voted on at a special election set for May 11, 1915. Shall these twelve resolu­
tions be submitted separately on one ballot or shall they be submitted on 
twelve separate ballots? 

"The well water committee have filed three separate petitions. Shall 
these three propositions be submitted separately on one ballot or shall they be 
submitted on three separate ballots? 

Each ·of the foregoing questions involve a construction of section 5020, G. C., 
which is as follows: 

"When the approval of a question, other than a constitutional amend­
ment, is to be submitted to a vote, such question shall be printed on a separate 
ballot and deposited in a separate ballot box, to be presided over by the same 
judges and clerks of election." 

/ f By the act of May 2, 1902, (95 0. L., 352), it was provided that a question of the 
adoption of a constitutional amendment might, under the proper action of a party 
convention, be placed upon a party ticket on the ballot upon which was printed the 
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names of the candidates for office. It may be further noted that there was then no 
authority for p1'acing upon the ballot containing the names of candidates for office, 
any other matter or question submitted to a vote of the people, and that the provis­
ions of this act was in effect at the time of the passage of the act of April 23, 1904, (97 
0. L., 241), in s.tction 18, of which is found the following provision: 

"Whenever the approval of any question other than a constitutional 
amendment is to be submitted to a vote of the people, such questions shall be 
printed on a separate ballot and deposited in a separate ballot box to be pre­
sided over by the same judges and clerks." 

Further examination of section 18 of this act will disclose that the two paragraphs 
thereof, preceding the provision above quoted, refer solely to the form and arrange­
ment oi the ballot with reference to the names of candidates for office and party tickets 
thereon. So that (rom the context of the whole section, when it is borne in mind that 
nothing other than the names of candidates and constitutional amendments might 
then bit placed upon the ballot containing party tickets, it is fairly infertable that the 
meaning of the phrase "separate ballot" is a ballot separate from that on which appears 

· spch party tickets rather than a ballot separate from that on which any other question 
1s pr~ented. 

This view is strengthened when it is observed that in the original enactment of 
~rection 5020, G. C. (97 0. L., 231), the plural form is used in the provision that "such 
·que~tions shal be printed on a separate ballot" clearly indicating the intent of the 
legislature, not that each question should be upon a ballot separate from all other 

·questions, but that all such questions be placed upon one ballot separate from that 
exclusively referred to in the preceding provision of that section. 

Indeed, this seems clearly to have been the legislative· intent in the original en­
actment, and so slight are the changes of the original provisions as carried into the 
General Code, it will not be presumed without some apparent reason therefor that any 
modification of the legal effect thereof was contemplated. · 

Your second question refers to two measures or resolutions and an ordinance pro­
posed by initiative petition, and you inquire of all these may be submitted on one 
ballot. 

If the subject-matter of such resolutions and ordinance be such as may be ron­
trolled by legislative action of the municipality, they are then within the provil'lion~ 
of article II, sectignlf of the constitution, and section 4227-1, G. C. (104 0. L., 238), n,•1d 
may be proposed by initiative petition. The same reasons and therefore the snro1c 
rule would then apply to these questions as to those referred to in your first inquh-y. 

To answer your questions more specifically, I am therefore of the opinion th~t 
the submission of the twelve questions of bond issue referred to in your first questivn, 
may be made upon one ballot, and that the three questions proposed by petition nny 
be submitted upon one ballot. 

If all these questions are to be submitted at the same election, there is littlf!, if 
any, doubt that they may all be placed upon the same ballot, but since that might 
tend to result in a confusion of many electors, I advise that the measures ar:d or<'i· 
nance proposed by petition be placed upon one ballot, and that the twelve qu(;sti• •11.< 

of bond issue be placed upon another. 
The question of the validity of the bond<> proposed to be issued is not submit:ed 

nor are facts sufficient for its determination stated, and is not, therefore, here CL'n­

.sidE!red. 
Respectfully, 

EDWARD c. TURNER, 

Attorney General. 



632 A..."<NUAL REPORT 

323. 

REQUISITION-EXPENSES OF OFFICER RETURNING FROM ANOTHER 
STATE WITHOUT REQUISITION, A PERSON UNDER INDICTMENT. 
-PAYABLE UNDER SECTION 3015, G. C. 

The expenses of an officer in returning from another state, without requisition, a per­
son under indictment, are payable under section 3015, G. C., and no£ under section 3004, 
G. C. 

CoLUMBus, OHIO, May 4, 1915. 

HoN. CHARLES F. ADAMS, Prosecuting Attorney, Elyria, Ohio. 
DEAR Srn:-Under date of April 19th, you inquire as follows: 

"Our grand jury recently indicted one Edward L. Conn for non-support 
of minor children. In the opinion of .this office it was an aggra;ated case, and 
after much trouble, we located the defendant at Indiana Harbor, Indiana. 

"At my request, the sheriff sent one of the deputies, Mr. Edward Bark, 
who, however, is not a salaried official, and l\1r. Bark was able to induce Conn 
to return without the necessity of extradition papers, and I may add in this 
connection, that Mr. Bark has in many instances succeeded in inducing de­
fendants to return without extradition papers, and we seldom secure them 
when he is the officer sent for the felon. 

"Mr. Bark expended in railroad fare and necessary expenses of himself 
and the prisoner, approximately $50.00. I· desire to know, 

"First: Whether this is a proper charge to pay out of my fund provided 
by section 3004? 

"Second: Whether this is one of the bills which may be allowed by the 
commissioners under section 2491? 

"I would appreciate your opinion at your earliest convenience." 

Section 2<!91, General Code, to which you refer, reads as follows: 

"Section 2491. When any person charged with a felony has fled to any 
other state, territory or country, and the governor has issued a requisition for . 
such person, or has requested the president of the United States to issue ex­
tradition papers, the commissioners may pay from the county treasury to the 
agent designated in such requisition or request to execute them, all necessary 
expenses of pursuing and returning such person so charged, or so much there­
of as to them seems just." 

It is my opinion that under said section, it is necessary that a requisition shall issue 
before the commissioners may pay anything thereunder. 

The fund which section 3004, General Code, allows to the prosecuting attorney 
in furtherance of justice is "to provide for expenses which may be incurred by him in 
the performance of his official duties and in furtherance of justice, not otherwise pro­
uided for." 

Section 3015, General Code, provides as follows: 

"Section 3015. The county commissioners may allow and pay the neces­
sary expense incurred by an officer in the pursuit of a person charged with 
felony, who has fled the country." 

The person sent, as stated by you in your inquiry, was a deputy sheriff-=-there-
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fore, an officer, and I am of the opinion that section 3015, General Code, will cover the 
matter. Section 3004 will not, for the reason that under the provision of section 3015, 
the expenses are otherwise provided for. 

324. 

Respectfully, 
EDWARD C. TURNER, 

Attvrney General. 

BANK EXAMINER-CAN BE APPOINTED TO SERVE IN LIQUIDATION 
OF A BANK AT A DIFFERENT SALARY -CAN BE APPOINTED 
SPECIAL DEPUTY SUPERINTENDENT OF BANKS IN LIQUIDA­
TION OF BANKS-DOES NOT NULLIFY APPOINTMENT AS BANK 
EXAMINER-COMMON PLEAS COURT'S FAILURE TO PAY SALA­
RIES AND EXPENSES OF PERSONS EMPLOYED IN LIQUIDATION 
DOES NOT PERMIT THEM TO BE PAID FROM STATE TREASURY 
-LIQUIDATING AGENT REQUIRED TO OBTAIN ORDER OF COURT 
BEFORE HE SELLS REAL OR PERSONAL PROPERTY OR SELLS OR 
COMPOUNDS DOUBTFUL DEBTS. 

1. A bank examiner and office clerk appointed under section 712, G. C., salary fixed 
under section 713, G. C., can be appointed to serve in liquidation of a bank by superin­
tendent of banks, at a different salary than received in position to which appointed under 
section 712, G. C. 

2. A bank examiner appointed under section 712, G. C., salary fixed under section 
713, G. C., can be appointed special deputy superintendent of banks in liquidation of a 
bank and receive a different salary than received as bank examiner. 

3. If a bank examiner is appointed a special deputy superintendent, it does not 
necessarily nullify his appointment as bank examiner, but the activn of the superintendent 
of banks ·in appointing a bank examiner as special deputy superintendent may be con­
strued as granting a leave of absence to the person holding the position of bank examiner, 
from such position during the period he .~erve.3 as special deputy superintendent. 

4. If the common pleas court fails to allow salary and expenses of persons employed 
in the liquidation of a bank, the amount rejected may not be paid out of the stale treasury, 
and the person receiving the same should res ore it to the state. 

5. If a liquidating agent sells real or personal property, or sells or compounds doubt­
ful debts without an order of the court first obtained, the act of so selling or compounding 
is a nullity. 

CoLUl!BUs, OHio, May 4, 1915. 

HoN. A. V. DoNAHEY, A11ditor of State, Columbus, Ohio. 
DEAH Sm:-Under recent date, you submitted several questions to me for opinion, 

which said questions I shall consider in the order in which they are propounded. 
You first inquire: 

"May a bank examiner and an office clerk, appointed under the provisions 
of section 712, G. C., and his salary fixed under the provisions of section 713, 
G. C., be assigned to duty in a bank under proce<ss of liquidation, at a greater 
salary than that fixed under section 713, G. C?" 

The provisions of law that govern the appointment of both a bank examiner and 
an office clerk are contained in section 712, G. C., referred t~ by you in your inquiry. 
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Section 712, G. C. (103 0. L., 384), provides in part as follows: 

"With the approval of the governor, the superintendent of banks may 
employ, from time to time, the necessary clerks, and examiners to asgist in 
the discharge of the duties imposed upon him by law. * 

The salaries of such clerks and examiners are provided for in section 713, G. C. 
referred to by you in your inquiry. 

Section 713, G. C., provides as follows: 

"The superintendent of banks shall fix the salaries of the deputies, as­
sistants, clerks and examiners at such rates per annum as the governor ap­
proves. Upon vouchers approved by the superintendent of banks, such sala­
ries shall be paid monthly by the teeasurer of state upon the warrant of the 
auditor of state." 

The positions of both the bank examiners and the clerks are, in contemplation of 
law, continuous positions and not temporary positions. This is clearly deducible 
from the fact that the law uses the word "salaries;" that it refers to the fact that they 
are to be at such rates per annum as the governor approves, and the fact that they are 
to be paid monthly. 

There is no doubt that the question of clerk in the department of the superin­
tendent of banks is within the classified service of the state civil service; and also no 
doubt that hank examiners in the department of superintendent of banks are within 
the classified service of the state civil service, unlf'.ss the civil service commission should 
determine that it is impracticable to determine their merit and fitness by competitive 
examination. On inquiry, I have ascertained that the state civil service commission 
has not so determined. We may, therefore, proceed on the basis that neither a bank 
examiner nor a clerk in the office of the superintendent of banks is in the unclassified 
service of the state civil service. 

Section 742, G. C., provides that whenever it is provided that the superintendent 
of banks may take possession of the property and business of a banking corporation, 
doing business under the provisions of the banking laws of this state, to liquidate its 
affairs, the superintendent of banks shall take possession of and administer the assets 
of such bank as is provided in the fl,ubsequent sections. 

Section 742-4, G. C., provides as follows: 

"The expenses incurred by the superintendent of banks in the liquida­
tion of any bank in accordance with the provisions of this act, shall include 
the expenses of deputy or assistants, clerks and examiners employed in such 
liquidation, together with reasonable attorney fees for counsel employed by 
said superintendent of banks in the course of such liquidation. Such com­
pensation of counsel, of deputies or assistants, clerks and examiners in the 
liquidation of any corporation, company, society or association, and all ex­
penses of supervision and liquidation shall be fixed by the superintendent of 
banks, subject to the approval of the common pleas court of the county in 
which the office of such corporation, company, society or association was lo­
cated, on notice to such corporation, company, society or association. The 
expense of such liquidation shall be paid out of the property of such corpo­
ration, company, society or association in the hands of said superintendent of 
banks, and such expenses shall be a valid charge against the property in the 
hands of said superintendent of banks and shall be paid first, in the order of 
priority." 

From the above section it is to be seen, that while the superintendent of banks, 
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in the liquidation of a bank, may employ deputies or assistants, clerks and examiners, 
and pay their compensation, yet the fixing of such compensation by such superinten­
dent is subject to the approval of the common pleas court of the county in which the 
office of the bank is located, and payable out of the property of such bank. 

If the position held under appointment by the superintendent of banks in the 
liquidation of a bank is within the classified service of the civil service, then the super­
intendent of banks would not be authorized to appoint bank examiners and office 
clerks to positions in the liquidation of a bank, unless such person were transferred 
under the provisions of section 486-16, G. C. (103 0. L., 706), which provides in part 
as follows: 

"With the consent of the commission, a person holding an office or po­
sition in the classified service may be transferred to a similar office or position 
in another office, department or institution having the same pay and similar 
duties; but no transfer shall be so made from an office or position in one class 
to an office or position in another class, nor shall a person be transferred to 
an office or position for original entrance to which there is required by this 
act, or the rules adopted pursuant thereto, an examination involving essential 
tests or qualifications or carrying a salary different from or higher than those 
required for original entrance to an office or position held by such person. 
* * *" 

which, as I understand in the given case, has not been done. 
The question after all, to be determined is, as to whether or not a position held 

under the provisions of section 742-4, by appointment by the superintendent of banks, 
the compensation for which is to be fixed by him, subject to the approval of the common 
pleas court, can be considered as within the purview of the state civil service act. 

It is true that section 486-1 defines "civ;l service" as follows: 

"The term 'civil service' includes all officers and positions of trust or em­
ployment * * * in the service of the state * * *" 

"The 'state service' shall include all offices in the service of state**." 

Said section 486-1likewise defines the term "employe" as follows: 

"The term 'employe' * * * signifies any person holding a position 
subject to appointment, removal, promotion, or reduction by an appointing 
officer." 

There is no doubt that a bank examiner or an office clerk who has been appointed 
to assist the superintendent of banks in the liquidation of a bank would come within 
the definition of the term "employe" as so generally defined in the above quotation. 
But the query arises as to whether or not the service of such persons would be con­
sidered as the "service of the state." 

Section 486-21 provides in part as follows: 

"After the expiration of twelve months from the taking effect of this act 
(the civil service act), it shall be unlawful for the auditor of state * * * to 
draw, sign or issue, or authorize the drawing, signing or issuing of any war­
rant on the treasurer * * * of the state * * * to pay any salary or 
co.mpensation to any officer, clerk, employe, or other person in the classified 
service unless * * * a payroll * * • containing the name of each 
person to be paid, shall bear the certificate of the state civil service commis­
sion * * *" 
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The foregoing provision of the civil service act is the principal provision of said 
act for the enforcement of the law. 

Such provision likewise gives to the civil service commission the power to check 
up the various-departments of the state in order to see whether or not the provisions 
of the civil serVice act are being carried out. The fact that the superintendent of banks 
is required to receive the approval of the common pleas court, and upon such approval 
may pay his appointees from the assets of the bank, does not in any way give a check 
to the civil service commission to see whether or not the rivil service act of Ohio is 
being carried out in such liquidation. 

In the case in question, the persons serving in the liquidation of a given bank do 
not look to the state for their compensation, since it is fixed by the superintendent of 
banks, subject to the approval of the common pleas court, and paid out of the assets 
of the bank. There is no state money paid to them for their services. 

It therefore, seems to :nie, that the employes in the liquidating department of a 
bank, since they are paid from the assets of the bank itself, directly by the superin­
tendent of banks, subject to the approval of the common pleas court, are not to be 
considered within the purview of the civil service act. 

The only definition that I can find given to "civil service" is found in Hope et al. 
v. New Orleans et al., 106 La., 345, cited with approval in 7 eye. 178, wherein the court 
says, at page 348: · 

"Civil Service, in its enlarged sense, means all service rendered to and 
paid for by the state, the nation, or by political subdivisions thereof, other 
than that pertaining to naval and military affairs." 

Section I, of chapter 648, of the laws of 1887, oi the state of New York, gives a 
preference in employment to honorably discharged Union soldiers "in every public 
department, and upon all public works of the state of New York, and of the cities, 
towns and villages thereof." 

In the case of People ex rei. Uhrie v. Gilroy, commissioner of public works of the 
·city of New York, 60 Hun. 507, the facts are: That a certain Uhrie was an honora­
bly discharged veteran of the war of the rebellion; on May 31, 1888, he receivd an 
appointment in writing from the commissioner of public works, as follows, viz.: "You 
are hereby appointed inspector on the work of laying mains of the Standard Gas Light 
Company, by whom you will be paid at the rate of $100.00 per month." On January 
26, 1889, he was relieved from service by the following notice in writing: "You are 
hereby notified that your services as inspector on the work of the Standard Gas Light 
Company will not be required after this date." 

The syllabus of the case is as follows: 

"Section 1, of chapter 464, of the laws of 1887, gives a preference in em­
ployment to honorably discharged union soldiers 'in every public department 
and upon all public works of the state of New York, and of the cities, towns 
and villages thereof.' 

"Such a soldier was by a written notice appointed by the acting com­
missioner of public works of the city of New York, inspector on the works of 
laying mains of the Standard Gas Light Company in said city, which notice 
stated that the appointee would be paid by said company. He was subse­
quently discharged. Held, that the appointee was not employed in the gen­
eral service of the 'department of public works;' that his employment was 
limited to a particular purpose and to a special work; that the statute did not 
require, in such a case, that the appointee should receive continuous employ­
ment in the department after the special purpose for which he was employed 
had ended, and that the commissioner was not required to retain him." 
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While the above case is not exactly in point in the question under consideration, 
nevertheless the court holds that an appointment can be made by an official of the 
state for a particular purpose, the pay for which is to be made out of funds other than 
public funds, and that he will not in holding such a position be considered as v.ithin 
public employment. 

In the same manner do I believe that the employes of the superintendent of banks, 
in the liquidation of a bank, although they are appointed by the superintendent of 
banks, a state officer, nevertheless, since their compensation is to be paid out ·of the 
assets of the bank, and that said compensation is subject to the approval of the com­
mon pleas court, are not within the purview of the civil service act. 

In coming to the conclusion which I have just stated, I am not in the least un­
mindful of the opinion rendered by my predecessor, Hon. Timothy S. Hogan, to the 
state civil service commission, under date of December 22, 1914, wherein he held that 
persons employed in the liquidating department of the state banking department are 
subject to the provisions of the civil service act. I cannot, however, reach the same 
conclusions that he did. 

Since the employes of the superintendent of banks in the liquidation of a given 
bank are not within the classified service of the state civil service, I am. of the opinion 
that if the superintendent of banks appoints a bank examiner or an office clerk to serve 
him in the liquidation of a particular bank, he may do so, anU, subject to the approval 
of the common pleas court, fix the compensation of said persons at a different rate 
than they were receiving as bank examiner or as office clerk in the department of the 
suprintendent of banks. 

You next inquire: 

"(2) May an examiner who has been appointed and his salary fixed 
under section 712 and 713, G. C., be appointed a special deputy superinten­
dent of banks and, if so, may he draw a greater salary than that fixed under 
section 713, G. C.?" 

In my answer to your first question, I have advised you that, in my opinion, the 
employe::; of the superintendent of banks in the liquidation of a given bank are not 
within the purview of the state civil service act. 

Even if they we1e within the purview of such act, nevertheless a special deputy 
superintendent of banks, appointed under the provisions of section 742-2, G. C., would 
not be within the classified service of the state civil service. 

Section 742-2, G. C. (103 0. L., 530), provides in part as follows: 

"* * ,. The superintendent of banks may under his hand and official 
seal appoint one or more special deputy superintendents of banks as agent or 
agents, to assist him in the duty of liquidation and distribution, a certificate 
of appointment to be filed in the office of superintendent of banks and a certi­
fied copy in the·office of the clerk of the county in which the office of such cor­
poration, company, society or association was located. * * *" 

Section 486-8, G. C. (being section 8 of the civil service act), 103 0. L., 701, di­
vides the civil service of the state into unclassified and classified service. Under the 
division of unclassified service, subsection 8 thereof, provides as follows: 

"The deputies of elective or principal executive officers authorized by law 
to act generally for and in place of their principals and holding a fiduciary re­
lation to such principals." 

It has heretofore been determined that it is not necessary that a deputy act for the 
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principal in all matters, but that insofar as he tloes act, he shall act generally for his 
superior, and I am of the opinion that the special deputy superintendent of banks 
appointed under the provisions of section 742-2, G. C., is, in all respects, a deputy 
under the provisions of subsection 8 of tlivision "a" of section 486-8, G. C., and, there­
fore, that a bank examiner may be appointed a special deputy superintendent of banks 

- and receive a different salary than he received as bank examiner. 'f­
You next inquire: 

"(3) If an examiner is appointed as special deputy superintendent, does 
it nullify his appointment under section 712, G. C., or may he hold both titles 
at the same time-not drawing pay under both titles at the same time-but in­
terchangeably as he may be employed in the different capacities?" 

Under section 7 of the civil service act (section 486-7 of the General Code) the 
state civil service commission shall "prescribe, amend and enforce rules for carrying 
into effect section 10 of article XV of the constitution of Ohio, and the provisions of 
this act, and such rules shall have the force and effect of law." · 

Section 9 of the civil service act (section 486-9 of the General Code) requires the 
commission to put into effect rules for various subjects, among which is "lay-offs." 

In pursuance of the authority granted by the above sections, the civil service com­
mission adop'ted rules and regulations, and under regulation IV, section 7, provided 
relative to leave of absence. Said regulation is to the following effect: 

"(7) Leave of Absence. Leave of absence from duty shall in no case be 
granted to an officer or employe who has been in the service for less than three 
months immediately preceding his time of leave, except in case of sickness or 
disability, in which case application for extended leave shall be accompanied 
by such proof as the commission may require, and stlbh leave shall be granted 
only upon the approval of the commission. Leave of absence shall not be 
extended unless application therefor be made prior to the expiration thereof, 
and no such leave, extension or continuation, whether continuous or not, shall 
exceed one year, except as herein provided. 

"The head of the department may, with the approval of the civil service 
commission, grant leave of absence from regular duty upon written applica­
tion made to him by such subordinate officer or employe within his depart­
ment. The application shall be reported immediately to the civil service com­
mission, and the commission shall approve such leave for the following pur­
poses and reasons, and not otherwise: 

"'(a) Where leave is requested to enable an officer or employe to take 
any elective or appointive position in the civil service exempted from the 
classified service by section 8 of the civil service act, the same may be granted 
for periods of one year, and during the actual service of such officer or em­
ploye in such position.' 

"'(b) Where leave of absence is requested because of disability or in­
jury received in the performance of duty, and not due to the negligence of the 
officer or employe himself, the same being recommended by the head of the 
department.' 

"'(c) Where leave of absence is requested because of some special reason 
other than those above enumerated; and is recommended by the head of the 
department concerned; provided, that no such leave shall be granted for a 
period to exceed one year." 

In view of such regulation, I am of the opinion that when the superintendent of 
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banks appointed a state bank examiner as a special deputy superintendent in charge 
of the liquidation of a particular bank, he must necessarily be presumed to have granted 
to such state bank examiner a leave of absence from his duties as bank examiner, and 
under paragraph "a" thereof, the right so to do is for periods of one year. 

When the state civil service commission had presented to it a payroll containing 
the name of the person who was designated as bank examiner, and it appears that the 
period of time as shown by such payroll during which he served was not for the com­
plete period of time covered by the payroll, and the civil service commission placed its 
certificate on such payroll, such act must be held to have been an approval by the 
civil service commission of the granting of the leave of absence by the superintendent 
of banks to the state bank examiner from regular duty as such state bank examiner. 

I am, therefore, of the opinion that the appointment of an examiner as special­
deputy superintendent in the liquidation of a particular bank does not nullify his ap­
pointment as bank examiner, but that his appointment as special deputy superin­
tendent would, in effect, be the granting of a leave of absence to such bank examiner 
during the time he acted as such special deputy superintendent. However, the head 
of each department should always first obtain the approval of the state civil service 
commission on granting a leave of absence from regular duty to an employe in the clas­
sified service. 

In your fourth question you inquire as follows: 

"(4) If the court fails to allow the salary and expense of an examiner or 
office clerk, assigned to duty in the liquidation of a bank, may the amount so 
rejected be paid out of the state treasury and, if not, who is liable for 
the amount?" 

The answer to your fourth question has already been given you in another opinion. 
However, I would again state that the amount which the court has failed to allow, 
cannot be paid out of the state treasury, and the employe who has received such amount 
should be the primary party to restore the same to the state treasury. 

You next inq-uire: 

''(5) If a liquidating agent sells real or personal property or sells or com­
pounds doubtful debts without an order of the court, what finding should be 
made in the premises?" 

Section 742-2 (103 0. L., 530) provides in part as follows: 

"* * * The superintendent of banks shall collect all debts due and 
claims belonging to it and upon the order of the common pleas court in and 
for the county in which the office of such corporation, company, society, or 
association was located may sell or compound all bad or doubtful debts, and 
on like order ma:v. sell all the real estate and personal property of such corpo­
ration, company, society or association, on such terms as the court shall di­
rect; and the superintendent of banks, upon the terms of sale or compromise, 
directed by the court, shall execute and deliver to the purchaser of such real 
or personal property, such deeds or instrument as shall be necessary to evidence 
the passing of the title; * * *" 

It would appear, therefore, that only upon the order of the common pleas court 
of the county in which the office of the bank is located, may the superintendent sell 
or compound bad or doubtful debts or sell any real estate or personal property. If 
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he attempts to sell any real or personal property, or compound doubtful debts without 
such an order, he is without authority so to do, and any sale so made by him would 
not, as I see it, pass title to the property in question. 

The obtaining of the order of the common pleas court is jurisdictional as to his 
right to proceed to sell real or personal property, or sell or compound doubtful debts. 

In your sixth question you inquire as follows: 

"(6) If the liquidating agent rloses up the affairs of a bank without sub­
mitting the expense of said liquidation to the proper court for approval, what 
finding should be made in the premises?" 

The answer to your sixth question has already been given you in another opinion. 

You next inquire: 

"(7) If no record of the approval of the governor of appointments and 
salaries can be found in the office of the superintendent of banks, or in the ex­
ecutive office, what finding should be made in the premises?" 

I have been informed that since you have submitted your request for an opinion 
on the above question the records have been found. Consequently, I do not answer 
such question. 

325; 

Respectfully, 
EDWARD C. TURNER, 

AttiJT'ney General. 

GENERAL ASSEMBLY-MAY AFTER A LAW HAS BEEN SIGNED BY 
THE GOVERNOR AND DURING THE NINETY DAYS PERIOD OF 
SUSPENSION PROVIDED BY THE CONSTITUTION, BUT BEFORE 
A REFERENDUM HAS BEEN ORDERED THEREON, AMEND SUCH 
A LAW. 

The general assembly may, after a law has been signed by the governiJT', and during 
the ninety days period of suspension provided by the constitution, but before a referendum 
has been ordered thereon, amend such a law. 

CoLuM'BL"s, Omo, May 4, 1915. 

HoN. FRANK C. PARRETT, Chairman Taxation Committee, House of Representatives, 
Columbus, Ohio. 
DEAR Sm:-You submitted to me a draft of a proposed bill to amend section 

32 of what is known as the "Parrett-Whittemore bill," which has been passed by tlie 
general assembly and is now in the hands of the governor. 

The only question which I have considered is as to whether or not, if the governor 
signs what may be termed the "main bill," the general assembly may, within the 
referendum period provided by the constitution, amend a section of that bill. 

This interesting question invites extended discussion, but such discussion is pre­
vented by the limitations of time and space. 

Under the initiative and referendum provisions of the constitution, a measure 
that has passed both houses of the general assembly, and has been signed by the gover-



ATTOR::>."'EY GENERAL, 641 

nor, is referred to as a ''law," and its status by the express provisions of the constitu­
tion is, so to speak, one of su·spended animation. It is a law, but it does not go into 
effect for a period of ninety days, nor thereafter, if a referendum is ordered, until the 
electors have approved it at a general election. 

During the referendum period, and at least before the people have asserted their 
reserved right to order a referendum and thus become a part of the legislative machin­
ery of the state, such a measure is a complete law-a legislative act in every sense 
of the word. Laws are often passed so as not to go into effect for a considerable period 
after the date of their passage, even when constitutional restrictions do not intervene; 
and in states where the initative and referendum does not prevail there are to be found 
constitutional provisions postponing the effectiveness of all ordinary laws to a date 
considerably subsequent to that of their passage. I do not find that the power of the 
legislature under either a voluntary or a compulsory suspension of this sort to amend 
or repeal a law in this condition has ever been questioned. 

For the reason, then, that until a referendum has actually been ordered a law, 
the effectiveness of which is suspended by force of the constitution, is none the less 
a "law," I am of the opinion that until a referendum is ordered and after the law is 
approved by the governor it may be amended by the general assembly. 

I may add that I have no criticism of the form of the bill which has been submitted 
to me. 

326. 

Respectfully, 
En wARD C. TuRNER, 

Attorney General. 

CERTIFICATES OF INDEBTEDNESS-EFFECT OF REFUNDING THOSE 
ISSUED PRIOR TO TAKING EFFECT OF AMENDED HOUSE BILL 
No. 414 BY REMOVING TAX LIMITATIONS AS TO SUCH REFUND­
ING BONDS-EFFECT OF RE-ENACTMENT OF SECTION 5649-2, 
G. C.-EFFECT OF AMENDMENT ON TEN MILL LIMITATION. 

Section 3941, G. C., as amended by house bill No. 414 is ambigwJUs. 
A provision that bonds may be issued to refund certificates of indebtedness issued 

prior to the taking effect of the bill, and removing tax and debt limitations as to such refunding 
bonds, opens the door for a municipality during the referendum period to issue a large 
amount of such certificates of indebtedness, and thus to incur indebtedness without restraint. 

The re-enactment of section 5649-2 of the Smith law, imposing the ten mill limitation 
without excepting levies authorized to be made outside of such limitation by laws passed 
since June 2, 1911, and prior to the passage of the pending bill, would have the effect of 
bringing such levies within such limitation. 

The amendment of said section 5649-2, made by the bill, has the effect of taking all 
interest and sinking fund levies outside of the ten mill limitation. 

CoLUMBus, Omo, May 4, 1915. 

HoN. A. R. GARVER, Chairman Senate Taxation Committee, Eighty-First General 
Assembly, Columbus, Ohio. 
DEAR SIR:-You have left with me for my inspection and opinion amended house 

bill No. 414. 
In regard to the same I beg to submit the following: 
The amendment to section 3941, General Code, is seemingly an effort to simplify 

the Longworth law by putting the two and one-half and five per cent. limitations in 
one section instead of in three, as they are in the law itself. 

!1-A. G. 
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It is feared that confusion will result from the language of this section as proposed 
to be amended, taken in connection with the remainder of the act as it is to be amended. 
Formerly, there was a one per .cent. limit applicable to the amount of bonds that might 
be issued in any one year, and a two and one-half per cent. limit on the total amount 
of bonds that might be outstanding at any one time, both without a vote of the people 
and a five per cent. limit on the amount that might be outstanding at any one time, 
including bonds issued by a vote of the people. Other amendments in this bill prohibit 
the issuance of any bonds without a vote of the people, with certain exceptions. 
Amended section 3941 does not make it clear whether the two and one-half per cent. 
limit is to apply to bonds issued by a vote of the people or not. Formerly, as already 
stated, this limitation "did not apply to such bo'nds. 

As a matter of interpretation, the intention of the draftsman of this section can 
be ascertained, because the two and one-half per cent. limitation is upon the indebted­
ness incurred by the council, while the five per cent. limitation is upon the indebtedness 
incurred by a municipal corporation. Possibly this distinction makes the section 
clear enough for practical purposes, but it occurred to me that it might be made a good 
deal clearer than it is. 

The amendment to section 3942 radically changes the scope and effect of that 
section. Formerly, any bond issue could be submitted to a vote of the people, and 
any bond issue had to be submitted to a vote of the people when the one per cent. 
or two and one-half per cent. limitations were reached. Under the amendment, how­
ever, the rule is that all bond issues must be submitted to a vote of the people with 
certain exceptions therein provided for. This, it is believed, is a good ~ove, as it wi 1 
prevent the council of municipalities from putting over a big bond issue without a 
vote of the people. The limit is $75,000. The other exceptions are of bonds like the 
Bense act bonds, refunding bonds, mortgage bon'ds, special assessment bonds, emergency 
bonds, etc., that ought to be oli.tside of these limitations. 

The proviso, beginning at the bottom of page two of the bill, makes a hole in the 
Smith law, and the Longworth law too, in that it gives a municipality the power to 
refund certificates of indebtedness "isstied prior to the taking effect of this act," 'vith­
out regard to any limitations, and without a vote of the people. This is vague, in 
that it does not on its face apply to bonds as well as certificates of indebtedness, and 
the qul')stion will be raised as to its application here. It is dangerous, in that it will 
permit a city between the date of the passage of the act and the time it takes effect, 
viz.: ninety days, to issue a large amou:nt of certificates of indebtedness upon the 
amount of which there is no limitation, and then, by refunding, to get the levies outside 
the Smith law limitations and the bonds outside the Longworth law limitations. This 
proviso is probably intended for the benefit of the city of Cleveland, which has been 
issuing certificates of indebtedness until it is unable to provide for their payment under 
the Smith law. Some relief to Cleveland and other such cities may be necessary, 
but the date fixed should be in the past and not in the future, so as to prevent the cities 
from taking advantage in an unfair way of the referendum period. 

The amendments to section 3949 are entirely proper. The first one, which affects 
paragraph "e," is restrictive. Paragraphs "g" and "h," which are new, are not open 
to criticism. The first of these obviates a decision of the court of appeals of the sixth 
district in the Cuyahoga Fall3 case, to which the attention of this department has 
already been called. The ·second one takes mortgage bonds out of the Longworth 
act, although as a matter of fact I do not think they could have been regarded as within 
the limitations of the Longworth act in any event. In this view of the case paragraph 
"h" .is unnecessary, but harmless. 

The re-enactment of section 5649-2, without change, other than that made at the 
end of it, would have the effect of bringing into the ten mill limitation quite a number of 
levies which were never intended to be >\oithin that limitation. I refer to levies pro­
vided for by laws pa.ssed since June 2, 1911, and prior to the passage of the bill now 
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under consideration, and which by those laws were expressly taken out of the ten 
mill limitation. "Unless the legislature wants to bring these levies back into the ten 
mill limitation again, there should be some sort of a saving clause, or else the question 
will be raised as to whether or not this amendment of section 5649-2, being the last in 
point of time, will not be inconsistent with these intermediate laws. 

A shining example of a law of this kind is the Rite road law, which, if section 
5649-2 of this bill is enacted into a law, might very well be held to be brought within the 
ten mill limitation. 

The amendment which is made to section 5649-2 knocks another hole in the Smith 
law, in that it takes all sinking fund and interest levies outside of the ten mill limi­
tation, whereas under the original Smith law and its previous amendments only those 
levies which were necessary to provide for indebtedness incurred prior to June 2, Hill, 
or thereafter, by a vote of the people, were exempt from taxation. 

We prepared for you, for use in your bill restorin._g the amount limitation of the 
Smith one per cent. law, a revised form of section 5649-2, which, with the amount 
limitations s'tricken therefrom, would be the proper solution of the difficulty of drafting 
that section so as to amend it in any material particular now without affecting the status 
of levies, authorized by what might be termed "intervening" legislation, and intended 
to be outside of the ten mill limitation. 

327. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

EFFECT OF AMENDED SENATE BILL Ko. 220 UPOX THE SMITH ONE 
PER CENT. TAX LIMITATIOXS. 

Where a section providing for a lax levy is so amended as to create new levying power, 
a provision therein that the levies therein provided for shall be "in addition to all other 
taxes authorized by law," probably has the effect of removing, as lo such levies, all tax limi­
tations created by previo11sly enacted laws, although the language in question was in the 
original section which was passed before the law creating the general tax limitation became 
effective. 

CoLUliBUs, OHIO, May 4, 1915. 

HoN. FRANK B. WILLis, Governor of Ohio, Columbus, Ohio. 
DEAR Sm:-You have asked me to examine amended senate bill No. 220, passed 

by both houses of the general assembly. 
The general purpose of this bill is to grant authority to townships and municipal 

corporations to issue bonds for their respective shares of a joint improvement made 
under agreement 'vith the county commissl.oners. 

Under some of the laws affected by the bill there is no real necessity for such legisla­
tion, because such laws already provide for the issuance of bonds by the county commis­
sioners to pay the total cost of the improvement, and the making of tax levies by 
the commissioners u'pon the property of the township or municipality to pay the share 
assumed by such t<lwnship or municipality. There can be no vital objection, however, 
to the policy of having the borrowing power lodged where the levying power ought 
to be lodged, viz.: in the officers of the township or municipality. 

You direct my attention particularly to the curative provision found in amended 
section 3295. The general assembly has special power to enact such legislation under 



644 ANNUAL REPORT 

the constitution, and I can see but one objection to the form of this provision, namely: 
it assumes to validate all bonds issued for the purpose therein specified without reference 
to whether the provisions of law applicable generally to the issuance of bonds by town­
ship trustees have been complied with or not. Strictly speaking, it might be better 
to have the clause limited to the curing of surh defects in the bonds of which it speaks 
as arise out of the fact that the township trustees lack gehera.l authority to issue such 
bonds. However, this is the effect that most likely will be given to the provision 
by the courts should any question arise, and as the bill has been passed, I do not feel 
that the objection is vital. At any rate, this provision is clearly severable from the 
remainder of the section in which it is found and from the remainder of the bill, so 
that if the curative provision should be held to be unconstitutional, the remaining 
provisions of the bill, should it become a. law, would not be affected by such a. holding. 

You also direct my attention to the tax limitation provisions of the bill. You 
refer here to the provision of section 6912-1, as amended, to the effect that the levies 
therein :JUthorized to be made shall be "in addition to all other taxes authorized by 
law." 

The question as to whether or not this language, as it appears in the amended sec­
tion, would have the effect of placing these levie8 outside of all the limitations of the 
Smith law is a. close one. In a recent case (not yet in the official reports), it was held 
that when the legislature in 1913 passed the Kilp"a.trick act, amending section 5649-2 
of the Smith law, and left a. part of the section unchanged, the words denoting time 
in such unchanged portion continued to have the significance which they had in the 
original section; so that this part of the section still continues to refer to the date of 
the passage of the original Smith law instead of to the date of the passage or effertiveness 
of the Kilpatrick law. 

I doubt seriously whether the principles underlying that decision could be applied 
so as to keep the levies authorized by amended section 6912-1 within the limitations 
of the Smith law. The cases are not parallel, for two reasons: 

In the first place, the particular words interpreted in the case whicli I have de­
scribed, related to time a.'n'<i fixed a. specific date, whereas the phrase "authorized by 
law" does not necessarily refer to the law in existence at a. given time. 

In the second place, it cannot be said that the clause in which the la.ngu'age to be 
interpreted appears is the same in amended section 6912-1 as it was in the original 
section bearing that number. 

As I have pointed out, the fact that a. part of original section 5649-2wa.s unchanged 
by the Kilpatrick law was one of the grounds of the decision in the case which I have 
mentioned. Now, in the case of section 61112-1, as amended by the bill, the clause in 
qu'estion has been changed by inserting the words "and village council," that is, as 
to villages, an entirely new levying power has been created. 

It is to be observed that there is no qualification of the phrase "in addition to a.ll 
other taxes authorized by law." If there were any such qualifying phrase, as "for 
county, township or municipal purposes," or words of like import, the conclusion 
might be reached that the taxes therein authorized were to be merely in addition to 
the ordinary-local taxes, but within the limitations upon the aggregate amount of a.ll 
taxes; but in the absence of such qualifying language I incline strongly to the beijef 
"that the amendment can be given but one meaning, hamely, that the two mill tax 
levy therein authorized is to be outside of all limitations. 

In connection with this subject, I call attention to the views expressed by Governor 
Harmon in his message to the general assembly, vetoing certain provisions of the state 
highway law of 1911, the meSsage being found in 102 Ohio laws, 349. It is true that the 
language which Governor Harmon found objectionable as violating the principles of 
the Smith Law was more explicit than the language which I have considered, but it 
seems clear to me that even if the clause, "notwithstanding any limitation upon the 
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aggregate amouJlll; of such levies now in force," had been eliminated from the sections 
to which Governor Harmon called attention, he would have found the same fault with 
them. 

For the foregoing reasc.ns I cannot say less of section 6912-1 than that it raises a 
very serious question relative to its effect upon the Smith law limitations. 

Another objection to amend section 6912-1 lies in the fact that if, acting under 
its provisions, the county commissioners issue bonds to pay the entire estimated cost 
and expense of the improvement, then the levies to pay the respective shares of the town­
ship and village must be made, not by the commissiopers who issued the bonds, but 
by the local taxing authorities of the township or village. In that event the:e would 
be no one tax duplicate pledged to the payment of the bonds and the interest thereon. 
Such a situation would raise a legal question under article XII, section 11 of the con­
stitution, as amended, and a very practical question as to the marketability of the 
bonds. 

328. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

HOUSE BILL No. 438-DOUBLE NEGATIVE IN SAME RENDERS BILL 
INOPERATIVE. 

CoLUMBus, Omo, May 4, 1!)15. 

HoN. FRANK B. WILLis, Governor, Columbus, Ohio. 
MY DEAR GovERNOR: In rehouse bill No. 438, which you have submitted to me. 
I am of the opinion that a portion of this bill is rendered inoperative by the use 

of a double negative in the third clause thereof. 
I have called the attention of Senator Moore and Mr. Platt to the same and they 

have stated to me in a letter from Senator Moore that they helieve the best course to 
be pursued is to have the bill vetoed and passed again with the necessary corrections. 
House bill No. 438 returned herewith. 

Re8pectfully, 
ED WARD C. TURNER, 

Attorney General. 
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329. 

CHILDREN'S HOME-COUNTY COMMISSIONERS HAVE NO AUTHORITY 
TO MAKE CONTRACT WITH TRUSTEES OF A CHILDREN'S HOME 
OF ANOTHER COUNTY WHERE NO HOME IS MAINTAINED IN A 
COUNTY, UNLESS SUCH HOME HAS CERTIFICATE FROM STATE 
BOARD OF CHARITIES-PAYMENTS UNDER SUCH iLLEGAL CON­
TRACTS MAY BE ENJOINED. 

The commissioners of a county having no children's home, are not autlwrized to enter 
into a contract with the trustee8 of a children's home of another county, for the admission 
and care of children of their county who become proper subjects for admission to such a 
home, unless such children's home has received a certificate of qualification from the state 
board of charities as prescribed by law. 

Such a contract with a home not having the required certificate being illegal, payments 
of money from the county treasurer pursuant thereto, may be enjoined, and it is the duty of 
the auditor upon notice of such facts to refuse to issue his warrant for such paymenis. 

CoLUMBUs, Omo, May 4, 1915. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 
DEAR Sm.:-Under date of April 9th, you submitted to me for written opinion 

thereon the following inquiry to wit: 

"Under the provisions of section 1352-1 of the General Code, as enacted 
April 28, 1915, the board of state charities has not deemed it proper to certify 
a certain county children's home as suitable in its management for the recep- . 
tion of dependent children. The trustees of this home, as well as the juvenile 
court in that county have been notified of the action of the board. 

"We are now advised that negotiations are under way between the county 
commissioners of an adjoining county in which there is no children's home to 
make a contract for the care of dependent children of the latter county in the 
home which we have not certified. I desire your advice on the following: 

"Can such a contract under the above circumstances be entered into 
legally? 

"If the contract is made, would the auditor of the second county have 
any legal right to pay the trustees of the uncertified home for the care of 
children under the terms of the contraet?" 

.. 
The sections of the statutes applicable to your inquiry are found in the chapters 

of the General Code entitled ''Board· of State Charities" sections 1349 et seq., and 
"Children's Homes" sections 3070 et seq., and the amendments thereto in the act of 
1913, 103 0. L., 864. 

The sections being somewhat lengthy, only the language most directly in point 
is quoted. 

Section 3089, G. C., 103 0. L., page 890, provides in part: 

"The home shall be an asylum for children under the age of eighteen 
years, of sound mind and not morally vicious and free•from infectious or con­
tagious diseases, who have resided in the county not less than one year, and 
for such other children under such age from other counties in the state where 
there is no home, as the trustees of such home and the persons or authority 
having the custody and control of such children, by contract agree upon, 
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who are, in the opinion of the trustees, suitable children for admission by 
reason of orphanage, abandonment or neglect by parents, or inability of 
parents to provide for them. * * *" 

Section 3090, G. C., 103 0. L., 890, provides in part: 

"They shall be admitted by the superintendent on the order of the 
juvenile court or of a majority of such trustees. * * *" 

Section 3092, G. C., 103 0. L., 891, provides in part: 

"In any county where such home has not already been provided, the 
board of commissioners shall make temporary provisions for destitute children 
by transferring them to the nearest children's home where they.can be received 
and kept at the expense of the county, or by leasing suitable premises for that 
purpose, which shall be furnished, provided and managed in all respects as 
provided by law for the support and management of children's homes * *" 

Section 1352, G. C., 103 0. L., 865, provides in part: 

"The board of state charities shall investigate by correspondence and 
inspection the system, condition and management of the public and private 
benevolent and correctional institu'ions of the state and county, and municipal 
jails, workhouses, infirmaries and children's homes, and all maternity hospitals 
or homes, lying-in hospitals, or places where women are received and cared 
for during parturition, as well as all institutions whether incorporated, private 
or otherwise which receive and care for children." 

Section 1352-1, G. C., 103 0. L., 865, provides in part: 

"Such board shall annually pass upon the fitness of every benevolent or 
correctional institution, corporation and association, public, semi-public 
or private as receives, or desires to receive and care for children, or places 
children in private homes. * . * *" 

"When the board is satisfied as to the care given such children, and that 
the requirements of the statutes covering the management of such institutions 
are being complied with, it shall issue to the association a certificate to that 
effect, which shall continue in force for one year, unless sooner revoked by the 
board. No child shall be committed by the juvenile court to an association 
or irt!ltitution which has not such certificate unrevoked and received within 
fifteen months next preceding the commitment. A list of s~ch certified insti­
tutions shall be sent by the board of state charities, at least annually, to all 
courts acting as juvenile courts and to all associations and institutions so 
approved. Any person who receives children or receives or solicits money 
on behalf of such an institution, corporation or association, not so certified, 
or whose certificate has been revoked, shall be guilty of a misdemeanor and 
fined not less than $5.00, nor more than $500.00" 

647 

The foregoing provisions of the statutes and others of similar import are in the 
interest of the proper care and guardianship of the children of the state who are sub­
ject to commitment or admission to children's homes or other institutions receiving or 
desiring to receive or care for children, and to this end, it is the manifest purpose of 
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the enactment to provide for the proper regulation and management of such institu­
tions and to prohibit the commitment of children to institutions not meeting the re­
quirements of the law and the approval of the state board of charities. 

The statutes provide that when upon investigation the board is satisfied of the 
qualification of such institution adequately to care for such children as are or may be 
committed to it or received therein, and that the requirements of the statutes relating 
to such institutions have been complied with, the board shall issue to such institution 
a certificate to that effect, and that a list of such certified institutions shall be furnished 
by the board at least annually to all juvenile courts and to all approved institutions. 

It is further provided no child shall be committed by the juvenile court to an 
institution not having such certificate unrevoked and received within fifteen months 
next preceding such commitment. It is made a misdemeanor for any person to receive 
a child or receive or solicit any money on behalf of an institution not so certified. 

The placing of children in institutions not having the required certificate, and the 
payment of the cost of their maintenance out of the public funds by the officers of the 
county, would seem therefore to be in direct contravention of the purpose of the statutes. 

From the foregoing and other similar provisions of the act relating to children's 
homes, I am of the opinion that there is no authority of law for the county commis­
sioners of any county to enter into a contract with tru.stees of an institution to receive 
and care for children of its county that may be committed to a children's home, unless 
such institution meets the requirements of the statutes as to qualification and manage­
ment, and has received a certificate to that effect from the board of state charities. 

A contract with such an institution not so certified being illegal, the approval of 
payment of moneys under such contract from the county treasury by the county 
commissioners would not be conclusive on the auditor, .a.nd upon notice that the insti­
tution has not been approved, as provided by law, it would be his duty to refuse to 
issue a warrant for such payments, or the payment of money from the county treasury 
pursuant to such contract could be restrained by injunction. 

Respectfully, 
EDWARD c. TURNER, 

Attm-ney General. 
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330. 

HOSPITALS-AUTHORITY OF MUNICIPALITY TO COXTRACT FOR 
PROPER SUBJECTS OF AD::\HSSION-COUXCIL HAS RIGHT OF DIS­
CRETION-OBLIGATION OF A HOSPITAL TO RECEIVE PERSONS 
AFFLICTED WITH CONTAGIOUS DISEASES-EYE DISEASES. 

The statutes conferring authority upon the council of municipalities to maintain hos­
pitals or contract for the care and treatment of inhabitants of the municipality who are 
proper subjects of admission to hospitals, vest a discretion in the council as to the extent 
and method of the exercise of such authority, which may not be controlled in the absence 
of gross abuse. 

The arrangement by which inhabitants of a municipal corporation are received and 
cared for in hospitals not owned by the municipality, and in consideration of which, con­
tributions are made by the municipality to such hospitals, .is contractual, and the obliga­
tion of the hospital to receive persons afflicted with infectious or contagious diseases is 
dependent upon the terms of the contract. 

CoLU"-IBus, Omo, May 4, 1915. 

HoN. CHARLEs F. F. CAMPBELL, Executive Secretary, State Commission for the Blind, 
Columbus, Ohio. 
DEAR Sm:-Under date of April 9th, 1915, you requested my written opinion 

upon the following statement of facts and inquiry, to wit: 

"Dr. Walter H. Snyder, of Toledo, a member of the commission for the 
blind, is very much concerned because the hospitals which are subsidized by 
the city of Toledo are refusing to admit babies having opthalmia neonatorum. 
I enclose a letter from him which will give you the facts in the case. 

"Without immediate and constant treatment, an infant whose eyes are 
infected with this disease runs a very great risk of becoming blind, and when 
the home conditions are bad, practically the only way of saving the sight is to 
send the child to the hospital. It is well known that if a baby's eyes are once 
badly infected, it needs the constant attention of a night and day nurse for 
several days (and sometimes more) to get control of the situation, and hos­
pitals naturally are not keen to take charity cases which involve so much 
trouble. · From the point of view of the commission, however, the unneces­
sary loss of a pair of eyes means a future expense to the state of thousands of 
dollars, and if there is any way of bringing pressure to bear upon the hospitals, 
we should like to know it." 

The letter of Dr. W. H. Snyder, enclosed, is in part as follows: 

"A few weeks ago, our eye nurse in Toledo, had reported to her the case 
of a baby with inflammation of the eyes. The house was in such a condition 
that it was impossible to treat the baby at home, and the superintendent of the 
district nurse association referred the father to the police station for an order 
adinitting her to on!) of the hospitals that are subsidized by the city. He was 
given an order on the Toledo Hospital, but on presenting himself with the 
child was refused admittance, the claim being made that the disease was a con­
tagious one which they were not bound by the contract to accept. Later, 
through the kindness of the sisters of St. Vincent's, the child was taken there 
for a few days, and then sent to the county hospital. A few days after this, 
I made an appointment with the safety director, which appointment he did not 
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keep, but Idid see his secretary. I expl.tined the situation to him, asking 
for some ruling on what we could do)f a similar case came up. The answer 
was that nothiQg could be done, and that there was no arrangement by which 
these cases could be cared for. 

"I wish you to make a formal inqUiry of the attorney general as to 
whether we have power to compel municipalities to make some arrangement 
for caring for these children in case the parents are unable to meet the ex­
penses." 

', 

Section 4021, G. C., authorizes the council of municipalities to levy and collect 
a tax, not to exceed one mill, and pay the proceeds of such tax to a private corporation 
or association which maintains and furnishes a free public hospital for the benefit of 
the inhabitants of the municipality, or free to those who are unable to pay. 

Sectio!l 4022, G. C., provides: 

"Such council may agree with a corporation or association organized in 
the municipality for charitable purposes, for the erection and management of 
a hospital for the sick and disabled, and a permanent interest therein to such 
extent and upon such terms and conditions as may be agreed upon between 
them. The council shall provide for the payment of the amount agreed upon 
for such interest, either in one payment or installments, or so much each 
year as the parties may stipulate." 

The arrangement by which sick or disabled inhabitants of municipal corporations 
are received and cared fo~ in institutions not owned by the municipality is contrac­
tual; and the scope and extent of the rights and privileges accruing are necessarily de­
pendent upon the terms of the contract between the municipal authorities and the 
authorities of the hospital. 

It would be competent for su('h authorities to contract for the admission and care 
of such inhabitants of the municipality as are proper objects of admission, under the 
rules and regulations of the hospital, and in which event, admission of persons con­
trary to the rules of the hospital could not be required or enforced. 

The authorities of the municipality would he authorized to provide by contract 
for the care and treatment of persons afflicted with contagiotis diseases at a hospital 
adapted to their treatment, but'it appears from the letter of Dr. Snyder, that the treat­
ment of such patients was not included within the terms of the contract with the hos­
pital referred to in your inquiry. 

Section 4441, G. C., provides, in part: 

"No person suffering froin, who has been exposed to, or is liable to become 
ill of, small-pox "or other contagious disease or infectious disease may be sent 
to or admitted into prison, jail, workhouse, infirmary, children's or orphans' 
home, state hospital or institution for the insane, epileptic, blind, feeble­
minded or deaf and dumb or other state or county benevolent institution with­
out first making known the facts concerning such illness or exposure to the 
superintendent, or other person in charge thereof. * * *" 

If the terms of the contract with the hospital spoken of, as subsidized by the city 
of Toledo, do not provide for the admission and treatment in such hospital of persons 
affected with the character of disease or affiiction mentioned in your inquiry, I am of 
the opinion that such hospitals are not under obligations to accept such persons under 
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their contract with the city, but the city may contract for the care and treatment of 
persons so affected, v.ith any association or corporation having a hospital or other 
proper place for the isolation and treatmen~ of such cases. 

Section 4452, G. C., provides: 

"The council of a municipality may purchase land within or without its 
boundaries and erect thereon suitable hospital buildings for the isolation, care 
or treatment of persons suffe.ring from dangerous contagious disease, and pro­
vide for the maintenance thereof. The plans and specifications for such build­
ings shall be approved by the board of health." 

Among the enumeration of powers of municipal corporations, such corporations 
are authorized in section 3646 of the General Code, 

"To provide for the public health, to secure the inhabitant's of the corpo­
ration from the evils of contagious, malignant or infectious diseases, and to pur­
chase or lease property or buildings for pest houses and to erect, maintain and 
regulate pest houses, hospitals and infirmaries." 

The statutes conferring authority upon the council of municipalities to maintain 
hospitals or contract for the ca:re and treatment of inhabitants of the municipality 
who are proper subjects of admission to hospitals, vest a discretion in the council as 
to the extent and method of the exercise of ~uch authority and, while this authority of 
council to make such provision is very ample, I am of the opinion that its exercise is 
not subject to control in the absence of gross abuse by the council. 

Section 12787, G. C., provides: 

"Whoever, being a midwife, nurse or relative in charge of an infant les:; 
than ten days old, fails within six hours after the appearance thereof, to report 
in writing to the physician in attendance upon the family, or if there is no such 
physician, to a health officer of the city, village or township in which such 
infant is living, or, in case there be no such officer, to a practitioner of medi­
cine legally qualified to practice, that such infant's eye is inflamed or swollen, 
or shows an unnatural discharge, if that be the fact, shall be fined not less 
than five dollars nor more than one hundred dollars or imprisoned not less 
than thirty days nor more than six months, or both." .~ 

Section 1367, G. C., provides: 

"The commission for the blind shall make inquiries concerning the cause 
of blindness to ascertain what portion of such cases are preventable, and co­
operate with the state board of heath in the adoption and enforcement of proper 
preventive measures." 

The powers conferred by the foregoing section, upon the commission for the blind, 
are largely advisory and regulatory. 

Section 1237, G. C., provides, in part: 

"The state board of health shall have supervision of all matters relating 
to the preservation of the life and health of the people, and have supreme au­
thority in matters of quarantine, which it may declare and enforce, when none 
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exists, and modify, relax or abolish, when it has been established. It may 
make special or standing orders or regulations for preventing the spread of 
contagious or infectioUS' diseases, for governing the receipt and conveyance of 
remains of deceased persons, and for such other sanitary matters as it deems 
best to control by general rule. It may make and enforce orders in local 
matters when emergency exists, or when the local board of heath has neg-. 
lected or refused to act with sufficient promptness or efficiency, or when such 
board has not been established as provided by law. In surh cases, the neces­
sary expense incurred shall be paid by the city, village or township for which 
the services are rendered." 

By the foregoing and other sections of the statutes relating to the state board of 
health, the said board is given supervision of all matters relating to the preservation 
of the health of the people, and supreme authority in matters of quarantine; it is au­
thorized to make inquiry as to the causes of disease and the methods for its preven­
tion and suppression; it may make orders looking to the prevention and suppression of 
diseases, and local authorities are required to enforce the rules and regulations adopted 
by the board. 

The powers conferred upon the state board of health seem to be largely regula­
tory, except in case of unusual prevalence of contagious disease or similar emergency, 
or when the local board fails to act, when such board is authorized to take steps for 
the restriction and suppression of diseases, and in which event the costs incurred are 
chargeable against the municipality. The authority of the board does not extend to 
the maintenance of hospitals, nor is the board empowered to direct or control he gen­
eral policy of municipal authorities in the provision and maintenance of hospitals. 

Under the chapter entitled "Poor," sections 3476, et seq., General Code, provision 
is made for extending aid and medical relief to needy persons whose condition requires 
it, and the expense thereof is chargeable against the township, municipality m county, 
as regulated by the provisions of the chapter. · 

While under all the foregoing sections it would seem that ample authority is pro­
vided for the maintenance of hospitals and regulation of matters affecting the public 
health, yet the administration of the provisions relating to public hospitals is a function 
of the council of the municipality. 

I have to advise, therefore, that there is. no authority to compel hospitals receiving 
contributions from the city of Toledo for caring for the city's sick and disabled inhab­
itants to receive persons for treatment contrary to the terms of the contract, nor to 
control the discretion of the council in the exercise of the authority conferred upon it 
to provide hospitals for the care and treatment of its· inhabitants. 

I would suggest that local medical organizations are usually active and effective 
agencies in the inte1est of the requisite hospital facilities for the proper care and treat­
ment of those whose condition requires the accommodations of such institutions, and 
by calling to the attention of the organh.ations of the physicians of Toledo, the con­
ditions of which you speak, a remedy may be greatly promoted. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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331. 

A:\IE~·WED HOUSE BILL Xo. 453-EFFECT OF CERTAIN PROVISIONS 
RELATING TO SALE OF PUBLIC BOXDS 

Section 2294, G. C., as amended by house bill No. 453, is broadened so as to govern 
the advertisement and sa'e of township bonds, if its provisions are consistent tvith amended 
senate bill No. 220, passed but not signed at this writing; but if said amended senate bill No. 
220 does not become a law the section tvill be inconsistent with <:ection 3295, G. C., and 
related statutes. 

Section 2295, G. C., is so amended by the bill as to give to county commissione1s, and 
other au'horities to which i' relates, the right to sell at private sale bonds once advertised 
and not ·sold, at not less than par and accrued interest; and to require that premiums and 
accrued interest received from the sale of such bonds shal go to the sinking fund instead 
of the improvement fund. 

The bill amends sec"ion 3914, G. C., by requiring hat municipal assessmen~ bonds 
shall not be issued until the assessments are made. Such amendment is not made necessary 
·by article XII, section 11 of the constitution, and is inconsistent with the policy of the state 
statutes relative to special assessments, tvith certain sections of which it would be in direct 
conflict. 

The bill so amends sections 4228 and 4229, G. C., as, general y speaking, to clarify 
the language of these sections, though it leaves something to be desired in this respect, par­
ticu'arly in that section 4229, as amended by the bill, is inconsistent tvith section 3924, 
G. C. 

The bill amends section 7626, G. C., so as to take from boards of education the power 
to dispense tvith advertising bonds for sale. 

The bill changes section 7627, G. C., so as to permit bonds to be dated at a fixed ime 
and to bear interest from date, but balances this change by requiring that they be sold for 
not less than par and accrued interest. 

The bill provides for the making of deficiency tax levies in the case of municipal assess­
ment bonds, and bonds issued in anticipation of the collection of special assessments or 
special taxes by county commissioners. As to the municipal assessment bonds there is 
no change in the substantive law. As to the county bonds the law is changed, and the effect 
of the new provision would be to remot•e all questions which might arise under article XII, 
section 11 of the constitution, and to promote the marketability of such county bonds. 

COLUMBUs, Omo, May 4, 1915. 

HoN A. R. GARVER, Chairman Senate Taxation Committee, Eighty-First General 
Assembly, Co'umbus, Ohio. 

DEAR Sm:-You have asked me to examine amended house bill No. 453, Mr. 
Lustig. 

This bill amends several sections of the General Code, all bearing upon the sale 
of public bonds. The amendments, however, are various in their nature, there being 
no one purpose discernible in all of them. 

The amendments to section 2294 disclose the following changes: 

"The scope of the section is broadened so as to include bonds issued 
by township trustees." 

General authority is conferred upon township trustees to issue bonds by section 
3295, General Code, which is to be read in connection with sections 3939 et seq., of 
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the General Code, which latter sections are applicable primarily to municipal cor­
porations. Section 3295, General Code, formerly made the provisions of this group 
of sections of the :\1unicipal Code, familiarly known as the "Longworth law," generally 
applicable in the issuance and sale of township bonds However, this section has been 
amended at this session by amended senate bill No. 220, which has been passed but 
has not yet been signed by the governor. This bill, if it becomes a law, will strike 
out of original section 3295 the provision that the municipal statutes applicable "in 
the issue and sale of bonds for specific purposes" shall apply to the trustees of town­
ships and will substitute the following Eentence: 

"Such township bonds sh11ll be advertised and sold in the manner pro­
vided by law." 

This change in section 3295 makes it necessary to provide somewhere by ·aw for 
the manner of selling township bonds. Therefore, it seems appropriate that section 
2294, which is the general section relative to the sale of bonds other than municipal 
bonds, should be extended in the manner in which amended house bil No. 453 extends 
it. Should senate bill No. 220 not become a law, however this amendment would 
produiCe a conflict with original section 3295 and related sections. 

The change in the language, descriptive of the publication to be made, tends to 
make the statute more specific, and is not open to criticism. The same may be said of 
other amendments in the section as it is printed in the bill. 

In view of doubtful questions which frequently arise respecting the newspapers 
in which publications may be made, it might be advisable to spec~fy the place of publi­
cation or printing of the newspaper in which the publication is to be made. However, 
it must be said that the bill makes no change in the present law in this particular. 

Section 22g5, General Code, is amended in two particulars-both of them impor­
tant, viz.: 

(1.) The section gives to county commissioners, boards of education, turnpike 
commissioners and township trustees the privilege of selling, at private sale, bonds 
once advertised and offered at public sale, if such private sale is made at not less than 
par and accrued interest. This provision is found in the statutes applicable to munici­
pal corporations, and there seems to be no valid objection to giving the same privilege 
to the borrowing authorities to whom section 2295 applies. On the contrary, the pro­
vision will have· the effect of dispensing with fruitless readvertisements involving 
expense in times when, like the present, it is difficult to dispose of bonds. 

(2.) Present section 2295 provides that premiums received from the sale of county, 
school district and turnpike bonds, shall be credited to the improvement fund. This 
is wrong in principle, and is properly changed by the amendment so that such prem­
iums are to. go to the sinking fund for the retirement of the bonds. The old section 
made no specific disposition of the accrued interest. The amended section treats 
such accrued interest like the premiums, i. e., provides that it shal go into the sinking 
fund. 

Amended section 2295 in this respect would be like the municipal law. 
A vital and far reaching change is made by the bill in section 3914, by the addition 

of a sentence to the effect that assessment bonds shall not be issued by a municipal 
corporation until the assessments are levied. 

I am told that this proposed change in the law is due to the feeling that article 
XII, section 11 of the constitution, as adopted in 1912, has the effect of requiring 
that all revenues to be available for the payment of the interest and principal of bonds 
shall be specifically provided for in the legislation under which the bonds are issued, 
and that in the case of bonds issued in anticipation of the collection of special assess­
ments, the constitution, in effect, requires that the assessments be levied prior to the 
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issuance of the bonds. So, I understand that dealers in municipal bonds, acting under 
legal advice, are reluctant to purchase Ohio municipal bonds issued prior to the actual 
levying of the assessment. 

In my opinion, the constitution does not have the above described effect. The 
requirement of article XII, section 11 of the constitution, in effect, is that in the legisla­
tion under which a bonded indebtedness is incurred or renewed, provision shall be 
made for levying and collecting annually by taxation an amount sufficient to pay the 
interest on the bonds, and to create a sinking fund for their retirement at maturity. 

The levying of assessments on specially benefited property is sometimes spoken 
of as a species of taxation; yet I do not think that it is "taxation" within the meaning 
of the constitutional amendment. On the contrary, I think that the requirement 
of the constitution is that the coincidental revenue provision, of which it speaks, shall 
assert the taxing power in the pure sense; that is, that in the legislation under which 
the indebtedness is incurred, the exercise of the taxing power for the purpose of pro­
ducing a sufficient amount to meet the interest and sinking fund requirements of the 
bond issue, shall be provided for. This conclusion is strengthened by consideration 
of the fact that the provision mentioned in the constitutional amendment is obviously 
not to· be the levy itself, for the levy is to be made, as the section itself intimates, "an­
nually." See on this point Li:nk v. Ka~b, Mayor, 89 0. S. 326, wherein, in the language 
of the third branch of the syllabus, it is held: 

"This provision of the constitution does not require that at the time 
the issue of bonds is authorized there shall then be levied any specified amount 
or any specific rate, but it does require that provision shall then be made for 
an annual levy during the term of the bonds in an amount sufficient to pay 
the interest on the bonds proposed to be issued and to provide for their final 
redemption at maturity, which levy must be made annually in pursuance 
of the provisions of the original ordinance or resolution requiring the same. 
The amount necessary to be levied for the purpose specified is to be deter­
mined by the taxing officials at the time the levy is made." 

Now the constitution does not mean, in my judgment, that when bonds have 
been issued the entire interest and sinking fund requirements thereof shall be annually 
met by general tax levies; the emphasis in the constitution is, I think, upon the word 
"sufficient," fo~ the purpose of the provision is to insure that the tax duplicate of the 
borrowing district shall be behind all of its bonds in such a way as to guarantee (not 
necessarily completely furnish), the production of sufficient revenue to pay the interest 
thereon and retire them at maturity. 

In this, the only practical view of the case as it seems to me, the constitution is 
fully satisfied when, in the legislation under which special assessment bonds are issued, 
provision is made for levying and collecting annually by taxation an amount sufficient 
to pay the interest on the bonds, and to retire them through a sinking fund at maturity; 
and when in pursuance of the principles laid down in Link v. Karb, supra, the taxing 
authorities in a given year are proceeding to carry out the mandate of such a coinci­
dental provision, they need not, in my judgment, levy the tax for the full amount of 
the interest and sinking fund requirements of the bond issue for that year, if there is 
(available for the payment of such interest, and the accumulation of such sinking 
fund in that year) revenue produced otherwise than by taxation, as by the assess­
ments themselves; or, for example, by accumulations to the sinking fund through the 
contribution thereto of premiums, and accrued interest received from the sale of bonds. 
In other words, in the case of assessment bonds all that is required to comply with 
article XII, section 11, is a deficiency levy of general taxes. This, as to municipal 
corporations, is required by existing statutes relative to the maintenance of a sinking 
fund and the duties of the sinking fund trustees of municipal corporations. 
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This result is also promoted by section. 3914-1, as framed in the bill now under 
.examination. I believe this section to be wholly unnecessary, but it is at the most 
merely declaratory of the law in its present state. 

I have gone into detail in discussing the necessity of the change in section 3914 
which the bill makes, because if there is any such necessity for such a change as has 
been suggested and considered, the practical objections thereto would be overridden 
by such necessity. I may say in this connection that my predecessor, Hon. Timothy 
S. Hogan, expressed the same views which I have just i;\tated in an opinion to the 
bureau of inspection and supervision of public offices. 

Being certain then that there is no necessity for amending section 3914 in the 
manner in which the bill seeks to amend it, I pass to the question as to the policy of. 
the amendment. On this point there are serious objections to the change. In the 
first place, the amended section would be inconsistent with at least three express pro­
visions of the law relative to special assessments, which are left untouched by the bill. 
I refer to section 3817, General Code, which provides as follows: 

"Section 3817. When bonds are issued in anticipation of the collection 
of the assessment, the interest thereon shall be treated as part of the cost of the 
improvement for which assessment may be made. If such assessment or any 
installment thereof is not paid when due, it shall bear interest until the pay­
ment thereof, at the same rate as the bonds issued in anticipation of the col­
lection thereof, and the county auditor shall annually place upon the tax 
duplicate the penalty and interest as therein provided." 

to section 3896, General Code, which provides as follows: 

"Section 3896. The cost of any improvement contemplated in this 
chapter shall i'ndude the purchase money of real estate, or any interest there­
in, when acquired by purchase, or the value thereof as found by the jmy, 
when appropriated, the costs and expenses of the proceeding, the damages 
assessed in favor of any owner of adjoining lands and interest thereon, the 
costs and expenses of the assessment, the expense of the preliminary and 
other surveys, and of printing, publishing the notices and ordinances required, 
including notice of assessment, and serving notices on property owners, the 
cost of construction, interest on bonds, where bonds have been issued in 
anticipation of the collection of assessments, and any other necessary expendi-
ture." . . 

and to section 3892, General Code, which provides in part as follows: 

"Section 3892. When any special assessment is made, has been con­
firmed by council, and bonds, notes or certificates of indebtedness of the 
corporation are issued in anticipation of the collection thereof, the clerk of the 
council, on or before the second Monday in September, each year, shall certify 
such assessment to the county auditor, stating the amounts and the time 
of payment. * * *" 

All of these sections recognize the practice of issuing bonds before the assess­
ments are made, and indeed this is the established practice arising from the very nec­
essities of the case as I shall point out. Of course, it would be impossible to figure 
the interest on bonds as a part of the total cost of the improvement for which the 
assessment is to be made if the issuance of the bonds were postponed to the making 
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of the assessment. Often bonds are offered at one rate of interest, and because of 
the condition of the market for such investments fail to sell at that rate, requiring 
amendatory legislation fixing another and higher rate of interest. 

But the most serious objection to the change lies in the fact that it is simply im­
possible to let a contract for an improvement until bonds are issued, as no municipal 
corporation can make improvements without borrowing money; and it is equally im­
possible to determine the total cost of an improvement until the work is completed 
and the contractor's estimates have been allowed; for frequently there are changes 
in the plans and spedficatiohs of ah improvement during the progress of the work, the 
effect of which is either to increase or diminish the cost. Moreover, the engineer's 
estimate as to the cost of the improvement is often inaccurate, and is not borne out 
by the bids when they are actually received. 

It has been held that the general law requiring the issuance of a certificate that 
money is in the treasury, and available for the purpose of a contract, does not apply 
as to the proceeds of special assessment bonds. So, it might be argued that there 
is no legal impediment in the way of letting a contract before the improvement fund 
has been provided, when that fund is to be provided by special assessments. But 
though there may be no legal impediment in the way of such a proceeding, it is very 
clear to me that there would be a very practical impediment in the way of it, as no 
contractor would be willing to bid on a public job unless he knew that the fund to pay 
for his work was in existence or in immediate prospect. 

Summing up then, the practical objection to the change in section 3914 is that no 
assessment can be made until the total cost of the improvement is ascertained. This 
cannot be done until the work is completed. The work cannot be completed without 
the issuance of bonds. Therefore, the issuance of bonds should precede the making 
of the assessment. 

It may be answered that municipalities may provide money for the progress of 
the work of an improvement by issuing notes under section 3915 of the General Code, 
and then subsequently taking up these--~otes and issuing bonds under section 3!H4; 
and that in this way the issuance of the bonds can be postponed to the making of the 
assessment. T~s would not be a sufficient answer to what has been said respecting 
the requirement that interest on bonds (not notes) shall be treated as a part of the 
total cost of the improvement for which assessments are to be made. But even if 
this were not so, the cities subject to the municipal code should not, in my judgment, 
be compelled to have recourse to such a procedure; for short time notes of the character 
which might be thus issued under section 3915 would bear a relatively high rate of 
interest as compared to bonds running for a longer period, and in a normal condition 
of the money market it would be a real hardship in many conceivable cases to have 
to resort to such an expedient. 

For all the foregoing reasons I think there is strong objection to section 3914• 
at least without amending numerous other related sections of the General Code and 
making the process of assessment completely open. 

Section 4228, as amended in the bill, embodies a distinct improvement on the 
language of the present Municipal Code sections relative to legal publications. There 
is some question, however, as to whether the purpose here would not be more completely 
subserved by amending other related sections, such as 4676 and 6255 of the General 
Code. A recent decision of the court of appeals of Muskingum county (later reversed 
by the supreme court) created a great deal of interest in this subject at the opening 
of the present session of the general assembly, arid more than one bill was introduced 
with a view to clarifying these publication statutes. I refer your committee to house 
bill No. 336, :\1r. Stevens, which deals with this subject in a comprehensive way. The 
committee may find some valuable suggestions therein along the lines just referred to. 
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The last sentence of amended section 4228, as printed in the bill, is quite necessary. 
Some provision of this sort must be made by the present session of the general assembly, 
as the lack of such a provision has created ~uch confusion. 

Of section 4229 it may be said generally that it is amended principally for the 
purpose of making it consistent with the changes in section 4228, and generally speak­
ing, this purpose is well carried out. However, the section as it is now framed con­
flicts with section 3942, General Code, relative to the sale of bonds. This conflict 
was present in original section 4229, and is one of the things which the general assembly, 
now that it has the opportunity, should correct, either by making some exception to 
the general language of section 4229, or by amending section 3924. As the situation 
now stands section 3924 is the specific provision and is of later enactment than section 
4229 (that is, both were enacted at the same time as sections of the General Code, 
but when recourse is had to the state of the pre-existing law it is discovered that the 
two provisions were enacted in the order named). In this state of affairs section 
3924 would prevail over section 4229, but if section 4229 should now be amended, 
and thus become the law of later enactment, the question would be reopened as to 
whirh of the two sections should control. I take it that the whole purpose of the 
Lustig bill is to clarify the laws relative to the sale of bonds. In this respect its effect 
would be exerted in the other direction. 

The change in section 7626 is a very salutary one. Under the original sect.ion 
bearing this number boards of education were seemingly given some power to dis­
pense with competitive bidding in the sale of bonds. This is against sound public 
policy. The amendment has the effect of requiring advertisement, in that it provides 
that the bonds shall be "sold in the manner provided by law." The reference here is 
to section 2294 as amended in the bill itself. Perhaps it would be better to refer to 
the section by number. 

Section 7627 is amended by the bill so as to conform to the practice and statutes 
relative to municipal corporations and to other bonds generally. The custom is to 
offer bonds for sale dated at a time fixed in the resolution or ordinance providing for 
their sale and bearing interest from that date, and then to require the bidder to pay 
the interest accrued on the bonds' up to the day of delivery. This is what is known as 
the "accrued interest,". and the practice in effect prevents the taxing district from pay­
ing interest on money which it has not yet received. 

This same object was in the mind of the legislature in enacting original section 
7627, and providing that the bonds sho!Jid bear date of the day of s&le and should not 
bear interest until the purchase money had been paid. Such a provision does not 
more effectively accomplish the desired result than the provision for sale at not less than 
par and accrued interest, and is much more awkward from the standpoint of practice. 

Section 5630-1 is a very important provision of this bill. There are several kinds 
of road bonds issued in anticipation of contributions to a common improvement fund 
fixed in definite proportions from different sources, as a certain portion to be paid 
by the county, a certain portion to be paid by the township, and a certain portion 
to be paid by specially benefited property. The most prominent example is the state 
highway law, which provides for the issuance of bonds to pay the portion of the total 
cost and expense of an inter-county highway improvement not assumed by the state, 
which in a normal case are issued in anticipation of the collection of revenues for the 
creation of a fund, fifty per cent. whereof is to be paid by the county, thirty per cent.' 
by the township and twenty per cent. by the property owners whose property is to 
be specially assessed. These proportions are fixed at the time the bonds are issued, 
and should there be any deficiency in the revenues it could only be met by drawing 
again upon the particular source which happened to be deficient. In other words, 
no general tax duplicate is behind such bonds. As a consequence thereof there is a 
serious quest-ion as to the status of such bonds under article XII, section 11 of the 
constitution, and the bonds themselves are not salable-not only on account of this 
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question, but also because one of the chief uses of bonds of this character is for hypo­
thecation under the laws and regulations of the federal government and several states 
by banks, etc. Practically all these laws require general tax duplicate bonds, and 
Ohio bonds of the character just described fail to meet these requirements. 

In effect, section 5630-1, dS it appears in the bill, provides for a deficiency levy in 
the same manner that section 3914-1 provides for such a levy in the case of municipal 
assessment bonds. The difference between the two provisions, however, is that whereas 
the present law applicable to municipal corporations constitutes special assessment 
bonds general tax duplicate obligations, in the last analysis the same is not true of the 
present laws relative to county bonds of the above described character . 

332. 

. Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ROAD CONSTRUCTION-SECTION 196 OF AMENDED SENATE BILL NO. 
125 IS CONSTITUTIONAL. 

If it be the desire of the legislature to secure a uniform standard of road construction 
in the state, then the words "county highway superintendent" should be stricken from line 
2255 of amended senate bill No. 125 and the words "state highway commissioner" should 
be substituted therefor. 

CoLUMBus, OHio, May 5, 1915. 

RoN. ANTHONY NIEDING, Chairman Public Highways Committee, Ohio House of Repre­
sentatives Columbus, Ohio. 
Sm:-Mr. Thacher, of your cominittee, has requested my opinion as to the con· 

stitut.ionality of section 196 of amended senate bill No. 125, and at his request I am 
directing the opinion to you. 

The section in question reads as follows: 

"Nothing in this chapter shall be construed as prohibiting the county 
commissioners or township trustees from constructing, improving, maintaining 
or repairing any part -of the inter-county highways within such county or 
township; provided, however, that the plans and specifications for the pro­
posed improvement shall first be submitted to the chief highway engineer and 
shall receive his approval; and provided further, that whenever forty per cent. 
of the Inileage of all the roads of any county are improved by the use of 
gravel, broken stone, slag, brick, cement and bituininous products or the 
aggregate of any of these, to a standard established by the county cominis­
sioners and approved by the county highway superintendent and the county 
cominissioners appropriate an equal sum for the purpose of constructing, 
improving, maintaining or repairing all or any part of the inter-county high­
ways within such county; then, on request of the county cominissioners, the 
state highway cominissioner shall order the apportionment or any appro­
priation by the state or of any funds available for the construction, improve­
ment, maintenance or repair of inter-county highways, due or to become 
due and available for such county as state aid, paid into the treasury of said 
county. The state highway cominissioner shall issue his voucher therefor upon 
the auditor of state against any such fund, and the auditor shall issue his 



660 .ANNUAL REPORT 

warrant therefor upon the state treasurer and deliver the same to the treasurer 
of such county. The sum realized therefrom shall be deposited to the credit 
of the road fund of said county together with the sum appropriated by such 
county to be used by the commissioners in the construction, improvement, 
maintenance or repair of such inter-county highways within the county, in 
accordance with the plans and specifications of the state highway engineer 
as herein provided." 

It has been suggested that this section is unconstitutional, at least in part, for 
the reason that while the section is of general nature it does not have a-uniform opera­
tion throughout the state. While there can be no doubt that the subject-matter of 
public roads is of a general nature, yet I am unable to say that the section in question 
is not of uniform operation throughout the state. The particular provision in the 
section which it has been suggested might be !}nconstitutional upon the groun·d above 
stated is that to the effect that whenever forty per cent. of the mileage of all the roads 
of any county are improved with certain' materials an,d to a certain standard, then 
that county's apportionment of inter-county highway funds shall be paid to the county 
and expended by it instead of by the state highway commissioner, provided the county 
appropriates an equal sum for use on inter-cou:nty highways. The fac·t that under 
this section the inter-county highway funds apportioned to some counties may be 
expended by the county authorities, while in other counties these funds may be ex­
pended by the state highway commissioner does not prevent the section from having 
a uniform operation throughout the state. Any county in the state can qualify to re­
ceive and superintend the expenditure of its proportion of inter-county highway money 
by improving forty per cent. of the mileage of its roads with certain materials and to 
a certain standard, and by appropriating for use on inter-county ·highways a sum 
equal to the state's contribution. If a county does not elect to comply with these 
conditions or is unable so to do, this fact will not operate to decrease in any way the 
share of inter-county highway funds apportioned to and experided in that county. 
The only effect of the failure or inability of a county to meet the conditions in question 
will be that the county's proportion of inter-county highway funds will be expended 
by the state highway commissioner instead of by the local authorities. I am therefore 
of the opinion that the section i.n question is constitutional. 

My opinion has been further requested as to whether or not this section will tend 
toward securing uniform standard of road construction in the state, and more par­
ticularly as to the effect in this direction of the provision found in lines 2254 and 2255, 
which is in substance that the standard to which forty per cent. of the roads of a county 
must be improved before the county authorities are to be entrusted with the expendi­
ture of inter-county funds is to be established by the county commissioners and approved 
by the county highway superintendent. It would seem clear that the effect of this 
provision will be to destroy uniformity in the state, for under its terms each county 
in the state may establish a different standard. If uniformity is the thing desired by 
the le1,rislature, then the standard fixed by the county commissioners should be made 
subject to the approval of the state highway commissioner instead of the county high­
way superintendent. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 
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333. 

PUBLIC UTILITIES CO~I:\HSSION-EXPENSES OF EMPLOYE-TRAVEL­
ING TO AND FRQ:\1 HIS HOME NOT CHARGEABLE TO STATE. 

An employe of the public utilities commission stationed at Columbus may not charge 
or receive expenses incurred while traveling to and from his home. 

CoLUMBus, Omo, May 5, 1915. 

The Public Utilities Commission, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your communication of May 1st, requilBting my 

opinion upon the following matter: 

"Has an employe, whose work consists of office and field work, and whose 
office is located at Columbus but who has retained his residence at a point 
outside of Columbus, the right to charge, as a part of his expenses, money 
spent in going from Columbus to his home and returning therefrom?" 

Section 494, G. C., establishes the office of the commission at the seat of govern­
ment in the city of Columbus. 

Section 499, G. C., provides as follows: 

"All expenses incurred by the commission pursuant to the provisions of 
this chapter, including the actual and necessary traveling and other expenses 
and disbursements of the commission, their officers and employes, incurred 
while on the business of the commission, shall be paid from funds appropriated 
for the use of the commisSion after being approved by the commission. An 
itemized statement of traveling expenses shall be sworn to by the person 
incurring same before payment is made." 

Section 614-81, G. C., provides: 

"* * * The commissioners and their assistants, shall receive from 
the state their actual and necessary expenses while traveling on the business 
of the commission." 

The official residence of the employe inquired about is at Columbus, and not 
where he resided at the time of his appointment or where he retains his residence after. 
appointment. While all actual and necessary traveling expenses and other disburse­
ments incurred while on the business of the commission is required to be paid by the 
state, it cannot be said that such employe is engaged in the business of the commis­
·sion, or traveling in the discharge of his duties, when expend,ing money for traveling 
from the established office of the commission in Columbus to his home and returning 
therefrom. The traveling expenses or other disbursements, authorized to be paid by 
the statute, must be some item of expense directly connected with or relating to the 
·carrying on of the business of the commission in which the employe is engaged. 

I am, therefore, of the opinion that the expenses referred to in your communica­
iion are not properly chargeable against the state. 

Very truly yours, 
EDWARD c. TURNER, 

Attorney General. 



662 ANNUAL REPORT 

334. 

COMMON LAW-FIRE PREVENTION-AUTHORITY TO ESTABLISH 
INDIVIDUAL LIABILITY FOR DAMAGES RESULTING FROM FIRE 
CAUSED BY NEGLIGENCE. 

At common law, one employing fire as his agency, or upon whose property a fire has 
been accidentally' or without his fault started, who fails to exercise ordinary care under the 
circumstances to prevent its spread to neighboring property, or one who negligently or care­
lessly starts a fire, is liable in damages to another for injury to person or property, of which 
injury such fire or its spread is the proximate cause. 

CoLUMBus, Omo, May 5, 1915. 

HoN. E. R. DEFFENBAUGH, State Fire Marshall, Columbus, Ohio. 
DEAR' Sm:-I am in receipt of a letter from the Cleveland Chamber .of Commerce, 

requesting my opinion as follows: 

"The committee on public safety of this chamber, of which I am chairman, 
has been considering for sometime the question of the advisability of legisla­
tion which wo~ld aid in decreasing the annual loss of life and of property 
through fire in Ohio. 

"It is our belief that the first step towarq this end lies in calling the atten­
tion of those through whose negligence fires result. t<;> their liability under 
the common law rather than in the placing of an additional law in our statute 
books .. 

"On behalf of the committee on public safety of the Cleveland Chamber 
of Commerce, I respectfully request from you a statement on the form of a brief 
synopsis of the common law, which establishes individual liability for damages 
resulting from fire caused by negligence. I am informed that there have been 
several decisions in point, one of which is Adams v. Young, 44 0. S., 80. 

"You will appreciate that since in a large part the value of any law 
which, by establishing individualliability for damage resulting from fires caused 
by negligence, attempts to prevent our fire waste, would lie in its moral effect 
and that moral effect would be dependent upon the publicity given it, a concise 
statement of the liability existin,g under the common law, which statement 
can be printed upon such letter heads, notices, etc., will be of very great value. 

!'It is our hope that this matter may receive your early attention." 

In view of the present public interest and concern in the subject of fire prevention, 
and the important service in conserving life and property of Ohio citizens, which the 
Cleveland Chamber of Commerce is endeavoring to accomplish, I believ~ it my duty 
to lend all assistance possible. 

In order, however, to keep within the rule of this department, restricting the 
furnishing of opinions and advice to such officers and departments of the state as are 
by law entitled to receive the same, I have addressed to you my reply to the question 
submitted, and I am sending a copy of the same to the Cleveland Chamber of Commerce. 

There are court decisions without number, as well as comments of numerous text 
writers, in reference to the common law liability of individuals for damages resulting 
from fire by their negligence, I take it, however, from the letter of Mr. C. H. Patton, 
chairman of the committee on public safety, and from the conference with Mr. John 
P. Phillips, the assistant secretary of that organization, that the desire is to secure in 
as brief form as possible a statement of the law governing such liability, and I there_ 
fore submit the following rule, which I trust will answer its purposes, viz.: At com_ 
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mon law, one employing fire as his agency, or upon whose property a fire has been 
accidentally or without his fault started, who fails to exercise ordinary care under the 
circumstances to prevent its spread to neighboring property, or one who negligently or 
carelessly starts a fire, is liable in damages to another for injury to person or property, 
of which injury such fire or its spread is the proximate cause. 

335, 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

WHERE SCHOOL DISTRICT RECEIVES MORE THAN AMOUNT TO 
WHICH IT IS ENTITLED FROM STATE AID FOR WEAK SCHOOL 
DISTRICT-AMOUNT MAY BE DEDUCTED FROM FUTURE STATE 
AID CONTRIBUTIONS. 

If a school district receives more than it is legally entitled to from state aid for weak 
school district, an adjustment may subsequently be made by deducting from subsequent 
amounts to which it is entitled, the amount illegally receivd. 

CoLUMBus, Oaro, May 6, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR Sms:-Under date of April 21, 1916, you replied to a letter addressed to 

you by this department, under date of April 16th, in which letter was submitted a 
letter received from Hon. Addison P. Minshall, prosecuting attorney, Chillicothe, 
Ohio, received under date of April 14th, relative to a certain finding for $197.14, made 
against the board of education of Harrison township, Ross county, being an amou.nt 
held by your bureau to be in excess of the amount of state aid for weak school districts, 
to which said Harrson township school district was entitled. Your letter is to the 
following effect: 

"We are in receipt of a letter addressed to you from Hon. Addison P. 
Minshall, prosecuting attorney, Chillicothe, Ohio, in which he recommends 
that a finding of $197.14 against the board of education of Harrison township, 
Ross county, Ohio, for excess state aid, be cancelled, because the district is 
unable to pay the same. 

"In opinion No. 236, given by your department April 14, 1915, the au­
ditor of state is instructed to correct errors in the payment of state aid, either 
by making a draft on the district or by withholding an amount necessary to 
correct the error in case too much money has been sent, or by paying an 
amount necessary to correct the er'ror in case insufficient amount has been paid. 
This opinion, however, is a construction of section 7596, as amended 103 Ohio 
laws, page 27-7. The finding was made under the section before amended, 
hence it may not be considered as applying. We are assuming, however, 
that the correction may be made under this opinion, and if so, the finding could 
be cancelled at the time the amount is deducted from the next payment of 
state aid. We would be gla,d to have a ruling on this question." 

You request an opinion as to whether or not, when a school district entitled to 
state aid has received an amount in excessofthattowhichitisentitled, theauditorof 
state can correct the matter by withholding from future state aid the amount so paid 
in excess. 

Under the law relative to state aid for weak school districts, provision is made 
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for the amount to which each school district may be entitled, as ascertainable by the 
provisions of such law and it is contemplated that such a school district shall not re­
ceive more than that to which the law entitles it. Having received more, it is to that 
.extent unjustly enriched, and in order to correct the error in the payment of such state 
aid, I am of the opinion that the auditor of state should withhold from future state 
aid given to such school district a1n amou_!lt equal to the amount which the said 
school district has received unlawfully, and that the principles set forth in opinion 
No. 236, given to your department April 14, 1915, would be applicable, as above set 
forth, to section 7596, G. C., prior to the amendment found in 103 0. L., page 277. 

336. 

· Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDUCATION-COUNTY SCHOOL DISTRICT-CANNOT EM­
PLOY ATTORNEY OTHER THAN PROSECUTING ATTORNEY. 

The board of education of a county school district has no authority in law to employ 
counsel other than prosecuting attorney of the county. 

CoLUMBus, OHio, May 6, 1915. 

Bureau. of .Inspection and SuPervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-In your letter of March 20th, you request my opinion upon the 

following question~:~~ 

"Is the county board of education, as created· under the provisions of sec­
tion 4729, vol. 104, 0. L., page 136, a school board within the meaning of the 
provisions of section 2918, General Code, and has it the same power-to employ 
counsel when necessary?" 

Section 4679, General Code, as amended in 104 0. L., 133, provides: 

"The school districts of the state shall be styled, respectively, city school 
districts, village districts, rural districts and county districts." 

Section 4728, General Code, as amended 104 0. L., 136, provides in part: 

"Each county scnool district ..shall be under the supervision and control 
of a oounty board of education composed of five members." 

Section 4729, G. C., as amended in 104 0. -L., 136, provides for the election and 
term of office of the members of such board. 

The principal function of the county board of education, as above created, is.to 
re-district and supervise tlie schools of the county district. -

Section 4761, G. C., provides, in part, as follows: 

"Except in city school districts, the prosecuting attorney of the county 
shall be the legal adviser of all boards of education of the county in which he is 
serving. He shall prosecute all actions against a member or officer of a board 
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of education for malfeasance or misfeasance in office, and he shall be the legal 
counsel of such boards or the officers thereof in all civil actions, brought by or 
against them, and shall conduct such actions in his official capacity. When 
such civil action is between two or more boards of education in the same 
county, the prosecuting attorney shall not be requirE!d to act for either of 
them. * * *" 
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While I am of the opinion that, within the limitations of the above provisions of 
section 4761, G. C., the prosecuting attorney of the county may act as the legal ad­
viser of the county board of education in the case of an action between the county board 
and the local board of education of a school district within the county district, the 
proseu"ting attorney cannot represent both boards, and is not required to represent 
either of said boards. If, in such case, the prosecuting attorney declines to represent 
either of said boards, or, if he chooses to represent the local board, the question arises 
may the county board employ counsel other than the prosecuting attorney, to repre­
sent it under authority of section 2918, G. C., which provides, in part, as follows: 

"Nothing in the preceding two sections shall prevent a school board from 
employing counsel to represent, it but such counsel, when so employed, shall 
be paid by such school board from the school fund." 

Section 2916, G. C., relates to certain powers and duties of the prosecuting attorney, 
and section 2917, G. C., provides that the prosecuting attorney shall be the legal ad­
viser of county a1nd township officers, and that no county officer may employ other· 
counsel or attorney except as provided in section 2412, G. C. 

Section 1, of article X, of the constitution, provides: 

"The general assembly shall provide, by law, for the election of such 
county and township officers as may be necessar} ." 

The members of the county board of education are not county officers, and the 
said board is not a county boam within the meaning of the provisions of section 2917 
G. C., as limited by the above provision of the constitution, and this section has, there­
fore, no application to a county board of education. 

Under the above provision of section 2918, G. C., paymen1; for services rendered 
to the board of education of a school district by counsel other than the prosecuting 
attorney must be made from the "scho~l fund" of such district. 

The contract of employment would not be within the exceptions to the require­
ments of section 5660, G: C., provided in section 5661, G. C., and it would, therefore, 
be necessary that a certificate of available funds be filed with said contract by the clerk 
of said board. 

·The authority of the looal board, in the case above referred to, to employ counsel 
other than the prosecuting attorney to represent it, provided it has sufficient funds in 
its treasury available for such purpose, is clear, but the county school district has no 
school fund within the meaning of section 2918, G. C., out of which counsel, other than 
the prosecuting attorney, might be paid by the county board of education for services 
rendered to said board, and there is no authority in law to create such fund. 

I am of the opinion, therefore, that the county board of education may not employ 
counsel other than the prosecuting attorney of the county. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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337. 

COUNTY AUDITOR'S OFFICE-DEPUTIES AND CLERKS WHO OFFER 
TO PERFORM THE SERVICE OF PREPARING TAX LIST AND DU­
PLICATE FOR DISTRICT ASSESSOR MAY DO SO .UNDER CERTAIN 
C.ONDITIONS-EFFECT ON TAX LIST-RIGHTS OF ASSISTANTS IN 
DISTRICT ASSESSOR'S OFFICE-DEPUTIES IN AUDITOR'S OFFICE 
MAY CONTINUE TO RECEIVE REGULAR SALARIES AS SUCH 
DEPUTIES-NO COMPENSATION FOR PREPARING TAX LIST. 

If the deputies and clerks in the office of a county auditor, who, though regularly and 
continuously employed as such, have at a certa~n time of the year a relatively great amount 
of spare time, and offer to perform the service of preparing the tax list and the duplicate and 
triplicate copies thereof for the district assessor; and the district assessor, willing to avail 
himself of such offer, desires to dispense with the services of assistants, clerks and other 
employes in his .office and in the classified civil service, who would otherwise do such work; 
with respect to such arrangement, it is held: 

(!)That if carried into effect it would not affect the validity of the tax list or that of the 
duplicate and triplicate thereof, if kept in the proper offices and properly certified to by the 
distriC-t assessor. 

(2) That the assistants, clerks and employes of the district assessor whose positions 
are in the classified civil service have no rights under the Warnes Law or the civil sevice law, 
which would prevent the district assessor from dispensing with their services in order to 
carry out the arrangement. 

(3) That the deputies and clerks in the office of the county auditor may continue to 
receive their regular compensation as such for the time within which they are employed 
under such an arrangement, if the discharge of their duties as deputies and clerks of the 
auditor is not in any way interfered with and if they receive no compensation for working 
on the tax lists. 

CoLUMBus, Onw, May 6, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter of May 3d, enclosing copies of 

communications addressed to the commission by the district assessors for Hamilton 
county a'nd the auditor of Hamilton county, respectively. 

The letters referred to disclose the following facts: 
The auditor of Hamilton county has a certain number of deputies and clerks, for 

the annual salaries of whom allowance li.as heretofore been made by the commissioners 
of that county. In order to secure competent men it is necessary that these deputies 
and clerks be continuously employed, although the need of their services is acute only 
at certain periods of the year. During the spring and summer months they are not 
very busy. 

The district assessors for Hamilton county last year employed a considerable 
force of clerks and assistants in the preparation of the tax list, the auditor's duplicate 
and the treasurer's triplicate, and these men so employed, being under civil service, 
are now available for service in this capacity, although they are not at present working. 

The clerks and assistants last year employed by the district assessors were inex­
perienced. They consumed several months in doing the work ·allotted to them, whereas 
the same work had been done by the auditor's force under the prior law in the same 
number of weeks. They committed numerous errors entailing an inordinate number 
of corrections in the auditor's office. 

For the protection of his own office and in the interest of what is deemed to be 
public economy, the auditor suggests that the books in question be prepared by the 
deputies and clerks in his office under the direction of the district assessors, such depu-
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ties and clerks to perform such work "ithout neglecting the regular work of the auditor's 
office and without additional compensation; and that the services of the clerks and as­
sistants in the office of the district assessors, who were employed last year for this pur­
pose, be dispensed with. The suggestion is made upon the understanding that the 
district assessors are to have control of the making of the lists and that when they are 
prepared the original list is to be retained in their office, and they are to certify the 
other lists as having been prepared by them in accordance "ith law. 

The district assessors acquiesce and join in the suggestion of the county auditor. 
You advise that the plan above outlined has been submitted to the state civil 

service commission, which, however, declines to make any official ruling in the premises, 
but joins with the tax commission in requesting my opinion upon the legal questions 
involved. As they present themselves to you, these questions are as follows: 

"(1) Would a tax list and its duplicates so prepared be valid, if certified 
to as their own by the district assessors? 

"(2) Would the assistants and clerks of the district assessors, who are 
under civil service, have any rights under the Warnes law and the civil service 
law which would prevent this work from being taken from them and per­
formed in accordance with the above described plan?'' 

To these two questions which you submit, I may add another which has arisen 
in my own mind, namely: 

"(3) Assuming that no objection is made by the deputies and clerks in 
the auditor's office and that the work is performed by them voluntarily, 
would it be lawful for them to receive their compensation as auditor's deputies 
and clerks from the fee fund of the auditor's office in full for the period of time 
during which they are partially engaged in perfurming such services?" 

In the consideration of your first question the following statutory provisions may 
be considered: 

Section 5585, General Code, (Section 7 of the Warnes law, 103 0. L., 786): 

"On or before the first :VIonday of July, annually, the district assessor 
shall compile and make up * * */ lists * * * Such lists shall be 
prepared in triplicate. On or before the first Monday in September in each 
year the district assessor shall correct such lists in accordance with the addi­
tions and deductions ordered by the tax commission of Ohio and by the 
board of complaints and shall certify and deliver two copies thereof to the 
county auditor. The copies delivered to the county auditor shall constitute 
the auditor's tax list and treasurer's duplicate of real and personal property 
for the current year. * * *" 

Section 5581, General Code, (Section 3 of the Warnes law): 

"Each district assessor shall appoint such number of deputy assessors, 
assistants, experts, clerks and employes as may, from time to time, be pre­
scribed for his district by the tax commission of Ohio. Such deputy assessors, 
assistants, experts, clerks and employes shall hold their respective offices 
an'd employments for such times as may be prescribed by the tax commission." 

Xowhere in the Warnes law or elsewhere is there any provision specifying the 
duties of the assistants, clerks and other employes of the district assessor. The law 
does attach specific duties to the position of deputy assessor; but I take it that none 
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of the former employes of the district assessors' office concerned in the question now 
presented are deputy assessors. Moreover, the statutes describing the duties of the 
deputy assessors do not relate to the preparation of the tax lists. 

Inasmuch, then, as the law requires the district assessors to make up the tax list 
and certify. to the copies thereof, and inasmuch as the duties of the assistants, clerks 
and other employes of the district assessor are not fixed by law, two conclusions are 
at once established: 

"(1) The assistant assessors, clerks and employes are not required to 
be employed in the preparation of tl).e tax lists. 

"(2) If a district assessor, or the members of a board of district assessors, 
should personally do the work involved in the preparation of tax lists, which 
is merely clerical in its nature, and should certify to the copies, there would 
be no question as to the validity of the list and the certified copies thereof." 

Now if no law requires that any public employe shall actually do the clerical work 
of preparing the tax list and duplicates, and inasmuch as the responsibility for the 
preparation thereof rests upon the district assessor, who discharges his duty in the 
premises when he, so to speak, produces the required list, it follows, I think, that the 
district assessor is at liberty to have the clerical work done in any way he sees 
fit, so long as he does not thereby incur any liability payable f-rom the public treasury. 
That is to say, if the district assessor chose to dispense with the services of any and 
all publicly employed clerks and to employ clerks and assistants privately, paying 
them from his own individual fund, he might use such private employes in the prepara­
tion of the tax list and duplicates; and if when such privately employed assistants or 
clerks had completed their work it was then certified to by the district assessor in his 
official capacity as the tax list and the duplicate copies thereof prepared by him, no 
question could be made as to its validity. In the hands of the auditor and the treasurer 
respectively, the copies of such tax list so certified would have complete virtue in law 
for all purposes. 

The case is not altered by the fact present in the question asked by you, that the 
clerical work is to be done by other employes of the public acting as volunteers. All 
that is required to make the tax list and duplicate valid is the certificate of the district 
assessor, which has the force and effect in law to adopt such lists and duplicates as the 
work of the district assessor in his official capacity. 

I answer your first question, then, in the affirmative. 
The answer to your second question is at least partially suggested by what I have 

already said respecting the duties of the assistants, clerks and other employes. These 
'are not prescribed by law. So, aside from the civil service law at least, such assistants, 
clerks and other employes have no right whatever to consider the clerical work in the 
preparation of the tax list and duplicate as in any sense belonging to them. 

The civil service law (103 0. L., 698) gives to the state civil service commission 
with respect to the county service authority to put into effect rules for the classifica­
tion of offices, positions and employments (section 486-9-section q of the act), and to 
ascertain the duties imposed by law and practice upon each employe in the classified 
service, "and to establish grades of service based upon similarity of duties and salaries 
(section 486-18~section 18 of the act). 

Without discussing the effect of these provisions of the civil service law in detail 
it is sufficient to state that no inference can be drawn therefrom, to the effect that there 
is any authority in the civil service commission to prescribe the duties of a given posi­
tion. The investigations, classifications and rules of the co~mission are to be made 
solely for the purpose of enabling it to conduct examinations-in other words, to 
enforce the substantive provision of the civil service law. So that where the general 



ATTOR:O.'EY GE:O.'ER.A.L. 669 

law by necessary inference gives to the head of a department power to prescribe the 
duties attaching to a given position, such a result is not affected by any provision in 
the rivil service law. . 

Of course, the abuse by the head of a department of a power of this character 
for the purpose of evading the civil service law or violating its spirit is guarded against 
by other provisions of the civil service law (see section 22 and section 26 Qf the civil 
service law); but in the case submitted to me through the commission the facts are 
such as completely to negative any idea of possible abuse of the civil service law. 

I am confident that the civil service law could not be given the effect of requiring 
the head of a department to find work for an employe in civil service whom he consid­
ered to be unnecessary. So, to refer again to an illustration once used in this opinion, 
if an incoming district assessor should find in his office an employe who had been used 
by his predecessor in the preparation of the tax lists; and if such district assessor would 
be willing to do this work with his own hands, and should feel that on that account 
the services of such a clerk would be unnecessary, the civil service law would not pre­
vent the district assessor from doing the work and dispensing with the services of 
the employe. 

Section 17 of the civil service law (section 486-17, General Code) relates to reduc­
tions, suspensions and removals, and provides as follows: 

"No person shall be discharged from the classified service, reduced in pay 
or position, laid off, suspended or otherwise discriminated against by the 
appointing officer for religious or political reasons. In all cases of discharge, 
lay off, reduction or suspension of a subordinate, whether appointed for a 
definite term or otherwise, the appointing officer shall furnish the subordi­
nate discharged, laid off, reduced, or suspended with ·a copy of the order 
of discharge, lay off, reduction, or suspension, and his reasons for the same, 
and give such subordinate a reasonable time in which to make and file an 
explanation. Such order together with the explanation, if an;v, of the sub­
ordinate shall be filed with the commission. 

"Nothing in this act shall limit the power of an officer to suspend with­
out pay, for purposes of discipline, a subordinate for a reasonable period, 
not exceeding thirty days; provided, however, that successive suspensions 
shall not be allowed." 

For·reasons which I have already suggested, I am of the opinion that the fact 
that the services for which a clerk, assistant or employe had been originally brought 
into the civil service were umiecessary, and indeed the mere fact that the head of the 
department might deem such services unhecessary, would be a sufficient reason for 
discharge or lay off under the above se'Ction. 

For all the above reasons I answer your second question in the negative. 
The third question, which is one I have myself suggeste,d, is answered in the 

specific case submitted by the statement that the proposed arrangement does not 
contravene the county officers' salary law. It is perhaps true as a general rule that 
a deputy or other employe of a county officer, the compensation of whom is payable 
from the fee fund of the office under allowance made at the beginning of the official 
year by the county commissioners, is employed solely for doing work pertaining to 
that office, and may not lawfully be paid out of such fund for doing work of any other 
kind; but this rule cannot be carried so far as to prevent such an assistant or deputy 
from doing outside work and continuing to receive his compensation, if the doing of 
such work in nowise interferes with the performance of the services for which he is 
being paid out of the public treastp"y. · 

The arrangement upon which I have expressed my opinion, as I understand it, 
is that the auditor's deputies and clerks are not, on ac~ount of the preparation of the 
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tax list and duplicates for the district assessors, to absent themselves from their post 
of duty at the auditor's office during business hours; nor are t}ley to do the clerical work 
for the district assessors to the exclusion of such work in the auditor's office as may 
fall to their lot at this season of the year. They are merely to work on the books 
for the district assessors when they are not busy with the affairs of the auditor's office. 

The auditor's deputies and clerks are not to receive any compensation attri­
butable to the performance of the services in question. In fact, technically, they will 
perform such services voluntarily and without compensation therefor. 

Therefore, I am of the opinion, as heretofore stated, that it would be lawful under 
the county officers' salary law for the deputies and clerks in the auditor's office vol­
untarily to do the work contemplated by the above described arrangement, and that 
the doing of such work would not in any way affect their right to receive the com• 
pensation prescribed for them under the salary law. · 

The questions which I have considered are the only ones which have occurred 
~~ . 

I am, therefore, of the opinion that the arrangement as above outlined may law­
fully be made and carried into effect. 

338. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY COMMISSIONERS-NOT AUTHORIZED TO BORROW MONEY 
UNDER SECTION 5656, G. C., TO MAKE UP A DEFICIENCY IN 
THE CHILDREN'S HOME FUND FOR CURRENT HALF YEAR­
APPROPRIATION FOR SUCCEEDING HALF YEAR REQUIRED AND 
EXPENDITlJRES MUST BE WITHIN SUCH APPROPRIATION. 

The provisions of section 5656, G. C., do not authorize the commissioners of a county 
to borrow money to make up a deficiency in the children's home fund for the current half 
year. 

While section 3104, G. C., as amended in 103 0. L., 893, requires the trustees of a 
county children's home to file an annual report of the conditions of the home, and, at the 
.same time, a carefully prepared estimate, in writing, for the wants of the home for the suc­
.ceeding year, it is still the duty of the county commissioners of such county, at the beginning 
of each fiscal half year, to make an appropriation from the children's home fund, and the 
expenditures for said home for the succeeding six months must be kept within said ap­
propriation as required by sections 5649-3d and 3106. G C. 

CoLUMBUs, Oa10, May 6, 1!H5. 

HoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 
DEAR SIR -I am in receipt of your letter of April 28, 1915, which is as follows: 

"The trustees of the county children's home are in need of additional 
funds to maintain the institution. The condition is due to the fact that the 
amount allowed by the budget commission for the support of the institution 
in each of the years 1913 and 1914, was insufficient for that purpose, owing to 
an abnormal number of children having to be admitted and cared for in each 
of the years, and the budget was fixed on the old attendance. 

"The trustees and county commissioners have not followed the require­
ments of the statutes (General Code, 3104 to 3106), in filing a report and es-
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timate, and making an appropriation within which amount the expenses must 
be kept; but the semi-annual distribution of taxes has been placed to the 
credit of a children's home fund, out of which warrants were paid on the trus­
tees' order. In meeting the increased cost of maintenance, the trustees have 
anticipated future semi-annual distributions, until now their fund will soon 
be exhausted. 

"Under these conditions, can the county commissioners borrow money 
by authority of General Code 5656 to meet the cost of supporting the children's 
home as the indebtedness accrues, so as to change the form, but not increase 
the amount? 

"In the opinion of the attorney general, dated March 8, 1913, it was held 
that General Code section 5649-3d limits only the expenditure of current 
revenue, and does not restrain the expenditure of borrowed money. This 
opinion further holds, that under General Code section 2434, money may be 
borrowed for the support of the poor and expended regardless of section 5649-3d. 
While I find no similar section authorizing the borrowing of money for the sup­
port of children's homes, General Code section 3078 imposes a duty on the 
commissioners to 'provide means by taxation' for the support of such homes; 
and if, from unforeseen conditions, the amount provided by taxation i~ not 
sufficient, it seems to me that the provisions of section 5656 should be avail­
able. 

"The amendment of section 3104 (103 0. L., 864-893), substitutes an 
annual for a quarterly report by the trustees. As there is no longer a quar­
terly report upon which to base an appropriation under section 3105, are the 
commissioners to make a semi-annual appropriation under 5649-3d?" 
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While you state that the trustees of the Montgomery County Children's Home 
did not comply with the provi~ions of section 3104, G. C., as in force prior to its amend­
ment, 103 0. L., 893, requiring said trustees to file with the commissioners of said 
county a quarterly report of the condition of said home, and a carefully prepared es­
timate, in writing, of the wants of the home for the succeeding quarter, specifying, 
separately, the amounts required for each of the purposes therein enumerated, and 
that said commissioners, at their regular quarterly meetings, at which such reports and 
estimates were presented to them, did not make quarterly appropriations for the main­
tenance of said home as required by the provision of section 3105, G. C., in view of the 
fact that the semi-annual distributions of taxes levied by the commissioners of said 
county, for the maintenance of said home, were placed to the credit of the children's 
home fund, and that said commissioners made the proper semi-annual appropriations 
out of said fund for such maintenance, as required by section 5649-3d, G. C., I do not 
think that the failure of said officials to comply with the requirements of section 3104, 
as in force prior to said amendment, and section 3105, G. C., is material as affecting 
the answer to your first question. 

Section 3104, G. C., as amended, now provides: 

"The bo:Jrd of trustees shall report annually to the commissioners of the 
county the condition of the home, and make out and deliver to the commis­
sioners a carefully prepared estimate, in writing, of the wants of the home for 
the succeeding year. Said estimate shall specify, separately, the amount re­
quired for each of the following purposes, to wit: First, maintenance. 
Second, repairs. Third, special improvements." 

While this section, as amended, requires the trustees of the children's home to file 
an annual report of the condition of the home and, at the same time, a carefully pre-
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pared estimate, in writing, for the wants of the home for the succeeding year, I am of 
the opinion, in answer to your second question, that it is still the duty of the county 
commissioners to make semi-annual appropriations from the children's home fund 
and that the expenditures for said home for the succeeding six months must be kept 
within said appropriation as required by section 3549-3d, which provides: 

"At the beginning of each fiscal half year, the various boards mentioned 
in section 5649-3a of this act, shall make appropriations for each of the several 
objects for which money has to be provided, from the moneys known to be in 
the treasury, from the collection of taxes, and all other sources of revenue, and 
all expenditures within the following six months shall be made from and with­
in such appropriations and balances thereof, but no appropriation shall be 
made for any purpose not set forth in the annual budget, nor for a greater 
amount for such purpose than the total amount fixed by the budget com­
missioners, exclusive of receipts and balances." 

The same limitation is placed upon the trustees of the home by the provision of 
section 3106, G. C., which is as follows: 

"The trustees shall contract no debts and make no purchases in excess of 
the amount so appropriated." 

You state that the trustees of the children's home, in meeting the increased cost 
of maintenance of said home, have anticipated fuh re semi-annual distributions of 
taxes, with the result that their allowance for the six months commencing March 1, 
1915, is almost exhausted, and in view of this fact, you inquire whether the county 
commissioners can borrow money under authority of section 5656, G. C., to meet the 
cost of maintaining said home "as the indebtedness accrues" during the remainder of 
the current half year. 

The contracting of any indebtedness by the trustees of said home, in the absence 
of an appropriation by the county commissioners, of sufficient money for such pur­
pose, would be a plain violation of the provisions of section 3106, G. C. 

I understand, however, that the county commissioners, in making semi-annual 
appropriations from the children's home fund, have anticipated future semi-annual 
tax distributions in contravention of the provision of section 5649-3d, G. C., and that 
the trustees of the home have not violated the provisions of section 3106, G. C., by 
contracting indebtedness beyond the. semi-annual appropriations made by said com­
missioners. 

The county commissioners had no' authority in law to appropriate any of the 
money realized from the collection of taxes for the first half of the year 1914, levied for 
the maintenence of the children's home, to be used by the trustees of the home for the 
payment of any indebtedness incurred plior to March 1, 1915. In so doing they vio­
lated the plain provision of section 5649-3d, G. C. 

I appreciate the embarrassing situation confronting the county commissioners, 
but, from your statement of facts, it is evident that this situation arises on account of 
the failure of the commissioners to properly estimate the needs of the children's home 
for the years 1913 and 1914, arid their consequent failure to make a sufficient levy as 
authorir.ed and required by section 3078, G. C., for the maintenance of said home for 
said years, and not on account of the inability of the commissioners to ma:ke a levy 
sufficient for such maintenance, because of the limitations of the statutes governing 
tax levies. You call attention to an opinion of my predecessor, Mr. Hogan, rendered 
to Hon. Eli H. Speidel, prosecuting attorney of Clermont county, under date of March 
.S, 1913, with special reference to the following: 
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"The Smith one percent. law, section 5649-3d, provides that, all expen­
ditutes for a given period of time shall be made from and within the appro­
priations required by the section. 

"I have in other opinions held that this section imposes an absolute limi­
tation upon the amount which may be expended by the county commissioners 
for any purpose other than one for which money may be borrowed. That is 
to say, it has been, and still is my opinion, that if the county commissioners 
are authorized to borrow money for a particular purpose, they may, through 
the exercise of the borrowing power, expend more money in a given half yearly 
period than is permitted to be expended by section 5649-3d. Stating it still 
in another way, section 5649-3d limits the power of the commissioners to ex­
pend current revenues only and does not restrain the expenditure of borrowed 
money." 

The question asked by Mr. Speidel was as follows: 

"May the county commissioners borrow money for the purpose of sup­
porting the county infirmary when the funds raised by taxation for that pur­
pose are exhausted?" 
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Mr. Hogan held that, so far llS the Smith one per cent. law is concerned, money 
borrowed under section 2434, for the relief or support of the poor, may be expended, 
"ithout reference to any appropriation made by the county commissioners, and that 
the commissioners of Clermont county were therefore authorized to meet the indebt­
edness incurred for the support of the poor by borrowing money and issuing bonds 
under said section. 

There is nothing in this opinion that leads me to conclude, in view of your state­
ment of facts, that the commissioners of Montgomery county can borrow money under 
section 5656, G. C., to make up a deficiency in the children's home maintenance fund 
for the current half year. On the contrary, it seems to me, said opinion warrants the 
opposite conclusion in view of the fact that there is no statutory provi:>ion expressly 
authorizing county commissioners to issue bonds and to levy a tax to pay the interest 
on said bonds and provide a sinking fund for their retirement at maturity, for the pur­
pose of providing a fund for the maintenance of the children's home, in addition to 
the fund realized from the semi-annual distribution of the annual tax levy for such 
maintenance. 

Answering your first question, I am of the opinion that the commissioners of 
Montgomery county cannot borrow money under authority of section 5656, G. C., 
to make up a deficiency in the children's home maintenance fund for the current half 
year. 

The unfortunate situation confronting said board of county commissioners is due 
not to a lack of lawful authority on the part of said board to provide sufficient funds 
to maintain the children's home of said county, but to the failure of said board to com­
ply with the requirements of section 5649-3d of the General Code, above quoted, and 
to fully exercise the authority conferred upon it for said purpose by the provision of 
section 3078, G. C. 

I might suggest that, if there is a surplus in any other county fund, except the 
proceeds or balances of special levier, loans or bond issues, not needed for the pur­
poses of such fund, the county commissioners may, on an order of the common pleas 
court, upon application made under authority of section 2296, G. C., as amended in 
103 0. L., 522, and in compliance with the requirements of sections 2297, et seq., of 
the General Code, transfer such surplus to the children's home fund, but the money 
realized from such transfer would not be available for appropriation until September 
1, 1915, for the reason that on ~larch 1, 1915, the county commissioners, in compliance 

22-A. G. 
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with the provisions of seC'tion 5649-3d, G. C., made an appropriation for the mainte­
nance of the children's home "from the moneys known to be in the treasury from the 
collection of taxes" levied for such purpose, and from "all other sources of rev«)nue" 
applicable to said purpose, and said section requires that "all expenditures within the 
following six months shall be made from and within such appropriations and balances. 
thereof." 

339. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

MEMBER OF BOARD OF TOWNSHIP TRUSTEES-REM:OVAL FR0:\1 
TOWNSHIP IS NOT ABANDONMENT OF OFFICE-TEMPORARY 
AND PERMANENT REMOVAL DISTINGUISHED-WHAT IS ABAN­
DONMENT OF OFFICE-REMEDY. 

A temporary removal by a public officer for a limited time from a district represented 
and with no intention to abandon or surrender the office or to cease to perform its duties 
will not be deemed an abandonment of an office. 

A permanent removal by a public officer from the district represented, will at once, 
ipso faCto, vacate the office. 

A refusal or neglect to exercise the functions of an office for so long a period as to 
reasonably warrant the presumption that an officer does not desire or intend to perform the 
duties of an office at all, will be held to amount to an abandonment, but it is ordinarily held 
that such an abandonment does not, of itself, create a complete vacancy and that a judicial 
determination of the fact is necessary to render it conclusive. 

Sections 10-1 to 10-4, inclusive, of the G. C., furnish an appropriate remedy where a 
public officer is guilty of gross neglect of duty. 

CoLUMBus, Omo, May 6, 1915. 

HoN. 0THO M. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 
Sm:-I have your communication of March 1, 1915, inquiring as to whether or 

not a certain Mr. Stuckey is still a member of the board of township trustees of Lykens 
township, Crawford county, in view of certain facts set forth in your communication: 
and also your letter of April 29, 1915, transmitting to me additional information neces­
sary in the preparation of an opinion covering this matter. From these two com­
munications the following state of facts appears to exist: 

About April 1, 1914, Mr. Stuckey, who was then a member of the board of trus­
tees of Lykens township, left the township and went to the city of Bucyrus. His 
family continued to reside in Lykens township until some time between the 15th and 
the 22nd of September, 1914, when the family also moved to Bucyrus. Since the first 
day of April, 1914, the board of trustees of Lykens township has held twenty-five· 
official meetings. Mr. Stuckey has attended fifteen of these meetings, and has been 
absent ten times. Beginning on June 13th, he was absent from three consecutive 
meetings, and again, beginning on August 1st, he was absent from three consecutive 
meetings. Since October 3rd, twelve meetings have been held and Mr. Stuckey has 
only been absent twice during that period. It also appears that on some of the oc­
casions when Mr. -Stuckey was present, he would only remain a short time and would 
leave befor-e the business of the board had been completed. Mr. Stuckey still claims 



ATTOR~'EY GE~'ERAL. 675 

his residence in Lykens township, and voted there at the election in Xovember, 1914. 
You inquire as to whether or not, under the above state of facts, ::.\Ir. Stuckey still 
holds the position of township trustee or whether a vacancy has been created. 

If a vacancy exists in the office of township trustee, due to the facts above set 
forth, it is to be attributed to one of two causes, to v.'":it: (1) Removal from the town­
ship; (2) Abandonment of the office. 

A mere temporary removal for a limited time, from the district represented, and 
with no intention to abandon or surrender the office, or to cease to perform its duties, 
will not be deemed an abandonment of an office. ::.\Iechem's Public Offices and Officers, 
section 438. 

Temporary absence from the district represented, for the purpose of engaging in 
business for a limited time, will not amount to an abandonment of an office. Curry 
v. Stewart, 8 Bush (Ky.), 560. 

The above cited case is also authority for the proposition that a permanent re­
moval by an officer from the district represented will at once, ipso facto, vacate the 
office. 

It is impossible to determine from your statement of facts, whether ::.\Ir. Stuckey 
has temporarily removed from the township for the purpose of engaging in business 
for a limited time, or whether he has permanently removed from the township. I as­
sume, however, from the fact that he voted at the November, 1914, election, that his 
removal from the township is only temporary, and for the purpose of engaging in bus­
iness, or for some similar purpose, and if that be the fact, then such removal would 
not vacate the office. If, on the other hand, it appears from the actual facts, and from 
Mr. Stuckey's statement of intentions together that his removal from the township is 
permanent, then that fact would result in rendering the office vacant. 

I am of the opinion that so far as Mr. Stuckey's absence from meetings, and fail­
ure to remain in other cases until the close of the meetings are concerned, they do not 
in themselves, constitute an abandonment of the office. A refusal, or neglect to ex­
ercise the functions of an office for so long a period, as to reasonably warrant the pre­
sumption that an officer does not desire or intend to perform the duties of the office 
at all, will be held to amount to an abandonment. Mechem's Public Offices and 
Officers, section 435. 

The facts in the case now under consideration do not bring it within the above 
statement of the law. Even where the refusal or neglect to exercise the functions of 
the office is for so long a period as to warrant the presumption that the officer does not 
desire or intend to perform the duties of the office at all, it is ordinarily held that such 
an abandonment does not of itself create a complete vacancy, but that a judicial de­
termination of the fact is neces~ary to render it conclusive. Van Orsdall v. Hazard, 
3 Hill (X. Y.), 243. 

Answering your question specifically, and basing my answer upon the assumption 
that ::.\Ir. Stuckey's absence from the township is only temporary, and for some specific 
purpose, such for instance, as engaging in business for a limited time, it is my opinion 
that under the facts stated by you, a vacancy has not been created in the office in 
question. 

Your inquiry is directed solely to the proposition of whether or not the facts re­
lated by you and set forth in this opinion, are such as to automatically create a vacancy 
in the office of township trustee, and the opinion is therefore limited to an answer of 
your specific question. 

The legislature of 1913, in pursuance of the mandate of section 38 of article II of 
the constitution of Ohio, adopted September 3, 1912, passed an act to provide for the 
removal of certain officers for misconduct in office. This act is found in 103 0. L., 
851, the section numbers being 10-1 to 10-4, inclusive. It is provided in section 1 of 
the act, being section 10-1 of the General Code, that any person holding office in this 
state or in any municipality, county or subdiv~ion thereof, coming within the official 
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classification in section 38 of article 2 of the constitution, who is guilty of certain acts 
specified in the section, shall upon complaint and hearing, have judgment of forfeiture 
of said office entered against him.· Among the grounds upon which such judgment of 
forfeiture may be based, are refusal or wilful neglect to perform any official duty, gross 
neglect of duty and nonfeasance. Other sections of this act relate to the courts having 
jurisdiction in this matter and to the procedure necessary to secure the removal of a 
public officer. 

The language "who refu~es or wilfully neglects * * * to perform any official 
duty now or hereafter, imposed upon him by law" and "who is guilty of gross neglect 
of duty * * * or nonfeasance," has not received such a judicial interpretation 
as to make it possible to determine just what acts on the part of a public officer, or 
what failure upon his part to act, come within the terms of this statute. In the ab­
sence of a judicial definition or interpretation, for instance, of the term "gross neglect 
of duty," it is impossible to assert With confidence, just what failure to act will con­
stitute gross neglect of duty on the part of a public official within the meaning of the 
terms as used in tills section. The character or nature of the duties to be performed 
by a board and any excuse which a member of a board might have to offer for hls 
failure to attend all the meetings of a.board, might well be considered by the court 
in determining whether or not his official conduct had been such as to make him guilty 
of gross neglect of duty. 

Many surrounding facts would have a bearing upon the determination of this 
question, and some of these facts in the particular case are not cove1ed by your letters 
or within my knowledge, and while not holding that absence on the part of a township 
trustee from ten out of twenty-five meetings held by the board of trustees during a 
given period, and failure to remain during the entire session of the board on many of 
the fifteen occasions when the truetee was present, would, as a matter of law, consti­
tute gross neglect of duty withln the meaning of this statute, yet I am of the opinion 
that in the absence of any proper or valid excuse for such conduct, and especially if it 
be made to appear that important matters were before the board of trustees for con­
sideration, and that the public business might suffer by reason of the failure of all the 
members of the board to attend the meetings, it would then be true that such conduct 
would constitute gross neglect of duty and that the offending official would be liable 
to have judgment of forfeiture pronounced against him in a proceeding instituted and 
carried forward under the provisions of the act referred to above. ) 

• Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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340. 

TORRENS LAND ACT-REGISTRATION OF TITLE-FEES OF COUNTY 
RECORDER FOR RECORDING DOCU:\IENTS-FEES PAID ON PRES­
ENTATION OF DOCU:\IENTS-CO:\IPLETE RECORD OF EVERY 
CASE SHOULD BE SENT BY CLERK OF COURT TO COU:XTY RE­
CORDER. 

In land registration, fees of recorder not specially prouided for shall be charged as for 
services in similar cases authorized by law, section 8572-112, G. C. Fees due recorder 
to be paid on presentation of documents for filing or recording, section 2778, G. C. Clerk 
of court should demand from applicant necessary fees to cover all disbursements for filing 
and recording of various documents. Memorandum of disposition of every case should 
be sent by the clerk to the recorder, section 8572-12, G. C. All surveys ordered by court 
under section 8572-19, G. C., to be recorded under section 8572-29, G. C. 

CoLUMBus, OH'Io, May 7, 1915. 

HoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 
DEAR Sm:-I have before me your letter of April 3, 1915, in which you ask for 

an opinion relative to certain questions arising under the operation of the land registra­
tion act, which is as follows: 

"The county recorder has asked me some questions relating to the fees 
of his office under the registration of land title act, 103 0. L., 914, and as the 
questions relate to a subject that should be of uniform operation through 
the state, I am writing to you for your opinion in regard to them. 

"1. Section 7 of this act requires the clerk of the court to file in the 
recorder's office a memorandum stating that the application for registra­
tion has been filed; and 'such memorandum shall be r!forded and indexed 
by the county recorder.' The act contains no specific fee for the recorder 
for this recording and indexing, and we have advised the recorder that he is 
entitled under the provisions of the act at the bottom of page 958 

" 'For filing, recording and indexing any papers or instruments other 
than those above provided, for any certified copy of record or of any instru­
ment on file in his office, the same fees as may be allo~ed by law for like 
services." 

to charge the same fees as he would for indexing and recording deeds and 
mortgages, but the recorder is in doubt as to whether he can demand this 
fee at the time the instrument is presented for record, under General Code, 
section 2778. The recorder contends that the bureau of inspection requires 
him to charge himself with all fees that are entered on his books, and that 
if they are not paid at the time the instrument is presented he will get in 
trouble with the next inspector. On page 959 of the land registration act, 
the following provision is made: · 

" 'Costs as herein provided may in any case be taxed, a.nd by the court 
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ordered to be paid by the parties in such manner as to it may seem just and 
reasonable.' 

"It seems to me that unless the provisions of section 2778, requiring the 
fees to be paid at the time of the presentation of the instrument to be re­
corded are mandatory, that the costs of this fili'ng and recording could be 
carried along and paid in the costs of the case; although undoubtedly it would 
be much better for the rerorder's accounts to have it paid at the time of pres­
entation. 

"2. The same question arises under section 12, which provides: 

" 'As soon as an application is disposed of the clerk shall make a memoran­
dum stating the disposition of the case, and shall send the same to the recorder 
of deeds of the county, who shall record and index it with the records of deeds.' 

"Mr. Jones, in a recent article on this act published in the law bulletin, 
and which has since been sent out by him in pamphlet form, states that this 
memorandum is required only in ca.Se where the court refuses to register the 
title. But I am unable to see any ground for such a construction from the 
language of the statute, and it seems to me that it would be a good thing for· 
the memorandum to be sent down in every case, because it finally closes the 
record of the old system for keeping the records; and a certified copy of the 
decree sent down under the seal of the court, as provided in section 23 of the act, 
begins the new system. 

"I would therefore like your opinion in addition to the question as to 
whether or not the recorder may demand the fee for recording and filing this 
instrument at the time of its presentation. Also as to whether or not this 
memorandum is to be sent down in all cases or only in cases where the pro­
ceeding in court is dropped. 

"3. Sectiori 29 of the act requires the recorder to keep books to be known 
as 'records of surveys of registered lands,' and I understand the surveys to 
be kept in this are those ordered by the court under section 19 of the act. The 
act provides that a plat shall be filed with the application in the common 
pleas court, and section 22 requires that the decree 

'shall contain an accurate description and plat of each separate parcel 
of the land as finally determined and adopted by the court.' 

"As this plat which is required to be in the decree must be entered upon 
the certificate of registration sent to the recorder, and then also placed upon the 
owner's duplicate certificate, the provision for recording the surveys ordered 
by the court seems useless; but for recording such surveys is the recorder 
entitled to the fees under section 2779 of the General Code?" 

Answering your first question, as to the authority of the recorder to charge fees 
for the recording and indexing of the memorandum noting that application for registra­
tion has been filed, which memorandum is to be filed with the recorder by the clerk 
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of the court, I have to advise that the fee to be charged in this case is governed by the 
provisions of section 8572-112 of the General Code, to be found on page 958, 103 0. L. 
the part particularly referred to being as follows: 

· "For filing, recording and indexing any papers or instruments other 
than those above provided, for any certified copy of record or of any instrument 
on file in his office, the same fees as may be allowed by law for like services," 

resort being had to the above in view of the fact that no special provision is made for 
fee for the recorder in connection with the recording and indexing of the memorandum 
provideli for in section 8572-7 of the act. 

With reference to your inquiry as to the authority of the recorder to perform 
the above services without receiving the fees at the time the instrument is filed for 
record, I have to advise that it is provided in section 8572-112, G. C., among other 
things: 

"For certifying pending suits, judgments, liens, attachments, executions 
or levies, the officers certifying the same to the recorder shall receive a fee 
of twenty-five cents, to be paid by the party interested, and taxed in the 
costs of the case." 

Section 2778 of the General Code, after enumerating the fees to be charged for 
certain services, provides as follows: 

"The fees in this section provided shall be paid upon the presentation 
of the respective instruments for record (or) upon the application for any 
certified copy of the record." 

The word "or" in parentheses in the above q notation does not appear in section 2778 
as printed in the General Code, but was a part of the act as passed in 102 0. L., at page 
290. 

Under the provisions of section 2778 of the General Code, quoted above, it is 
clearly made the duty of the recorder to collect the necessary fees upon the presenta­
tion of the various records for filing; recording, and so forth, and there is no provision 
in law authorizing the recorder to disregard the provisions of section 2778, nor in fact 
is there any necessity growing out of the operation of the land registration act for the 
disregard of said section. 

At the time the original application is filed, the clerk of the court should demand, 
in addition to the three dollars to be paid to him in full of all clerk's fees, as charges 
in such proceeding on behalf of the applicant as necessary to cover any disbursements 
which he will be obliged to make in filing papers with the recorder on behalf of the 
applicant. I might say that this course has been followed by some of the cle1ks 'vith 
whom I have consulted in reference to the matter. For instance, the clerk, at the 
time of the filing of the application, knows that it will be necessary to file with the 
recorder the memorandum provided for in section 8572-7 of the General Code, also the 
memorandum concerning the disposition of the case, provided for in section 8572-12 
of the General Code. 
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Referring to your second.question, I have to advise that, from a careful reading 
of the act referred to, I have been unable to find a basis for the statement that the 

·clerk in certain cases may dispense with the memorandum which under the provisions 
of section 8572-12, G. C., he is to file with the recorder showing what disposition is made 
of the case .. 

Section 8572-12, G. C., which is to be found on page 920 of 103 0. L., is as follows: 

"After the filing of an application and before registration, the land therein 
described may be dealt with, and instruments relating thereto may be recorded 
and indexed, in the same manner as if no such application had been filed. As 
soon as an application is disposed of the clerk shall make a memorandum 
stating the disposition of the case, and shall send the same to the recorder 
of deeds of the county,. who shall record and index it with the record of 
deeds." 

I would advise, in view of the provisions of the section quoted above, that the 
memorandum referred to therein is to be sent to the recorder in all· cases, and that 
the fees to be paid to the recorder should be paid on presentation of the memorandum 
from the sum to be procured from the appli<!ant, as before stated. 

Coming to your third question, which refers to the fees to be charged for there­
cording of such surveys as the court may direct to be made in connection with any 
land title registration case, I have to advise that, while, as you state, there may be a 
duplication of the surveys on file in the recorder's office, by reason of the fact that the 
decree of the court shall contain an accurate description and plat of each separate 
parcel of land as finally determined and adopted by the court, and that under the pro­
visions of section 8572-29 of the General Code, a copy of the survey shall be filed in 
the "records of surveys of registered land," yet the provision of section 8572-29 of the 
General Code, is plain, and the record therein provided should be made in every case 
where the survey is ordered. 

You understand, of course, that this does not apply to every application for the 
registration of land title, but only in such cases when it is made necessary "for the pur­
pose of determining the boundaries and a more accurate and definite description of 
the land," as provided for in section 8572 .. 

As there is no express provision in the act for the fees to be charged for recording 
of the surveys, resort must be had to section 8572-112, G. C., quoted above, where 
authority is given to charge the same fees as may be allowed by law for like services; 
and as the survey referred to is in reality a plat, the provision for the payment of fees 
for the recording of the same is to be found in section 2779 of the General Code, which 
is as follows: 

"For recording assignment . * * * any plat not exceeding six lines, one 
dollar; and for each additional line, ten cents." 

Upon ascertaining from the recorder as to the fees to be charged for the recording 
of the survey, the clerk should eall upon the applicant to provide such recording fees 
so that section 2778 of the General Code may be complied with when the survey is 
presented to the recorder for filing and recording. · · 

It is my opinion, therefore, that under the provisions.of the act "to provide for 
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the settlement, registration, transfer and assurance of land titles, and to simplify and 
facilitate transactions in real estate," to be found in 103 0. L., pages 914 to 960, inclusive, 
that the recorder, in the absence of express provisions for fees for services, may charge 
the same fees as provided by law for like services, and inasmuch as under section 2778 
G. C., to which no exception has been made in the above entitled act, the recorder is 
compelled to demand his fees for filing and recording, such fees should be·prooured by 
the clerk from the applicant, to be paid to the recorder on the presentation of the various 
documents offered for filing and recording; that it is the duty of the clerk in every case, 
as soon as an application is disposed of, to make and send to the recorder a memorandum 
stating the disposition of the case, in order that said memorandum may be recorded 
and indexed with the record of deeds. 

341. 

Respectfully, 
EDWAIID C. TURNER, 

Attorney General. 

APPROVAL OF LEASE FOR CERTAIN CANAL LANDS-CITY OF MAS­
SILLON TO L. P. SCHIMKE. 

CoLUMBus, Omo, May 8, 1915. 

RoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your communication of May 6, 1915, trans­

Initting io me for my exainination a lease to L. P. Schimke, of·certain canal land in the 
city of Massillon, Ohio, valued at $1,666.66. 

I find that this lease has been executed according to the provisions of the statutes 
governing the leasing of canal lands, and am, therefore, returning the same with my 
approval endorsed thereon. 

Respectfully, 
EDWAIID c. TURNER, 

Attorney General. 
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DISAPPROVAL OF FINAL RESOLUTIONS FOR CERTAIN ROAD 
IMPROVE~IEXTS. 

Final resolutio11s 011 the following roads, as submitted for approval by the 
state highway department, are defective: 

(1) Cleveland-Buffalo, Lake county, petition 852. 
(2) Paulding-Woodburn, Paulding county, petition 1404. 
(3) Mansfield-Galion, Richland co11nty, petition 1138. 
( 4) M ansjield-S helby road, Richland county, petition 823. 
(5) Akron-Cuyahoga, Summit county, petition 1367. 
(6) Lancaster-New Lexington, Perry county, petition 894. 

CoLUMBus, OHIO, May 8, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your communication of May 3, 1915, 

transmitting to me for my consideration the six final resolutions referred to below. 
I have examined these resolutions and find them defective for the reasons set 
forth below, and ·am therefore returning the same to you without my approval. 

(1) Cleveland-Buffalo, Lake county, petition 852; 
It appears from an examination of this resolution, including the certificate of 

the chief clerk of the state highway department, that all the proceedings had by 
the county commissioners of Lake county have been taken under the inter-county 
highway law, being sections 1178 to 1231 inclusive, of the General Code of Ohio, 
but that the money which is to be used in paying the state's proportion of the 
cost and expense of the improvement is to be taken from the main market road 
fund. I find no provision of law authorizing county commissioners to engage in 
a scheme of co-operative road improvement with the state highway commissioner, 
when the state's proportion of the cost and expense is to be paid from the main 
market fund. The only statutory authority for co-operation between the state and 
its several counties, contemplates the expenditures by the state of inter-county 
highway funds. 

(2) Paulding-Woodburn road, Paulding county, petition 1404; 
The chief clerk of the state highway department has certified upon this reso­

lution, under date of May 3, 1915, that there has been appropriated from the 
highway fund of the state highway department the sum of $14,000 to the credit 
of Paulding county. The improvement in question is an inter-county highway 
improvement, and under the terms of the current appropriation bill under which 
your department is now operating, there could not, on the third day of May, 1915, 
be a sum available for an inter-county highway improvement in any county of 
the state in excess of $8,874.73. The current appropriation bill carries in effect 
an appropriation of $8,874.73 for inter-county highway work in each of the 88 
counties of the state and by the terms of the bill all balances remaining in the 
inter-county highway fund on the 12th day of March, 1915, were lapsed so that, 
as above stated, there could only be in the inter-county highway fund to the credit 
of Paulding county, on the third day of May, 1915, $8,874.73, assuming that no 
contingent liabilities had been contracted against the same from the 12th day of 
March to the third day of May, 1915. Under the circumstances I deem it proper 
to call your attention to these facts and to go back of the certificate of the chief 
clerk of the highway department and withhold my approval from this resolution. 

( 3) Mansfield-Galion road, Richland county, petition 1138; 
It appears from the certificate of the chief clerk of the highway department 
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that the state's proportion of the cost and expense of this work is to be paid from 
the maintenance and repair fund. I am assuming, therefore, that the contem­
plated work is in the nature of a repair. I make this assumption for the reason 
that the maintenance and repair fund, as indicated by its name, can be used only 
for repair, maintenance, protection, policing and patroling of public highways. It 
further appears from the face of the resolution that the road to be improved is 
less than one mile in length and it does not appear that the proposed improvement 
is an extension of or connected with a permanently improved road, street or high­
way of approved construction. As before observed, the only indication on the 
resolution that the improvement contemplated is in the nature of a repair, is found 
in the certificate of the clerk to the effect that the state's proportion of the cost is 
to be paid from the maintenance and repair fund. Before approving this resolu­
tion, I would therefore thank you to endorse thereon, or attach thereto, a certificate 
to the effect that the proposed work consists of the repair of an existing highway. 

While it will not affect the question of the approval of this resolution, for the 
reason that the matter will go to the rights of the township and county rather than 
to the rights of the state highway department, I deem it proper to refer to what 
seems to be a copy of a resolution adopted March 10, 1915, by the trustees of Madi­
son township, Rici)land county, a co.py of this resolution of the township trustees 
being attached to the final resolution now under consideration. In this resolution 
of the trustees they agree to pay "the township's share of the cost of said improve­
ment." Under section 1225 of the General Code, the township's share may be 
nothing or it may be any amount less than the entire cost of the repair. A determi­
nation, therefore, on the part of the trustees of Madison township to pay "the 
township's share," does not mean anything, or at least is too indefinite to fix the 
rights between county commissioners and the trustees, for the reason that the law 
does not fix the township's share of a repair proposition or indeed require them to 
pay any part of the cost. 

( 4) Mansfield-Shelby road, Richland county, petition 823; 
There is an error in the last paragraph of the resolution. The amount appro­

priated by the county commissioners, as written in the resolution is "twenty-five 
thousand, six hundred and 00/100 dollars" where as the amount appropriated by 
the commissioners, as set forth in figures, is "$20,000.00." 

It appears by the certificate of the chief clerk of the state highway department 
endorsed on this resolution, that there has been appropriated from the highway 
fund of the state highway department the sum of $15,600.00 to the credit of Rich­
land county. In this connection I desire to refer you to my previous statements 
in this communication, relative to the resolution in the case of the Paulding­
Woodburn road in Paulding county, merely observing that on :\Iay 3, 1915, the 
date of the chief clerk's certificate, there could not have been in the inter-county 
highway fund to the credit of Richland county, more than $8,874.73. 

(5) Akron-Cuyahoga road, Summit county, petition 1367; 

It appears that the proceedings had by the county commissioners of Summit 
county, were under the sections of the Code relating to inter-county highways, 
whereas the certificate of the chief clerk of your department shows that the state's 
proportion of the cost and expense is to be paid from the main market road fund. 
In this connection I refer you to the statements heretofore made in this communi­
cation, relative to the resolution as to the Cleveland-Buffalo road. 

It also appears on the face of this resolution that the proposed improvement 
is less than one mile in length and there is nothing on the face of the resolution 
to show that the improvement is an extension of, or connected with a permanently 
improved road, street or highway of approved construction. Either of the objec­
tions above suggested would be fatal to the validity of this resolution. 
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(6) Lancast~r-New Lexington road, Perry county, petition 894; 
The description in this resolution should be corrected to read 1.44 mills instead 

of 144 mills. In the last paragraph of the resolution and the second line thereof, 
the word "of" should be stricken out and the words "less than" should be substi­
tuted therefor. I suggest that the resolution be returned to the commissioners 
of Perry county with instructions to make the necessary corrections and then re­
adopt the resolution. 

343. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SENATE BILL NO. 187-LIMITATIONS OF SMITH ONE PER CENT. LAW 
FOR TAX LEVIES DISREGARDED IN PROPOSED BILL. 

CoLUMBus, OHIO, May 8, 1915. 

HoNORABLE FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SrR :-You have submitted for my examination amended senate bill No. 

187, and have requested my opinion upon the following specific question in con­
nection therewith: 

"Is the levy of taxes, provided in section 3 of the bill, subject to 
any of the limitations of the Smith one per cent. law, so called?" 

The language of section 3, in this particular, is as follows: 

"The resolution authorizing and directing the execution and delivery 
of said bonds shall provide for levying and collecting annually, by taxation 
on the taxable property in the county, of an a!Uount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their. final redemp­
tion at maturity, which may be assessed, levied and collected without regard 
to any limitation o'r restriction contained in any other law, or laws, upon 
the amount of taxes which may be assessed, levied and collected." 

This language unquestionably has the effect of taking the levies, therein pro­
vided for, outside of all the limitations of the Smith law. That is to say, the 
levy is outside of the fifteen mill limitation as well as of the other limitations 
of said law. In short, there would be no limitation or restriction whatever upon 
the taxes which might be levied under this language. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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344. 

MAYOR OF :\fUNICIPALITY-JUSTICE OF PEACE-:\fAY XOT REMIT 
A PART OF FINE OR PART OF COST WHEX OXCE ASSESSED FOR 
VIOLATION OF STATUTES-FIXES AND COSTS OR FINES ONLY 
:\IAY BE SUSPENDED. 

Jf ayors of municipalities and justices of the peace may not 
fine or part of cost whe11 once assessed for violation of statutes. 
pend both fines and costs or fines only. 

remit a part of 
They may SitS-

CoLUMBus, OHIO, May 8, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEN :-On :\larch 30, 1915, you asked me if mayors of municipalities or 

justices of the peace have the power to remit fines in cases brought for· violation 
of the statutes. On April 10, 1915, I answered this enquiry, holding that there is 
no authority for a mayor to remit any fine due to the state of Ohio, subject to 
the question of the authority of a mayor to revise or modify his judgment in 
any such cases by proper proceedings for such purposes. I also referred to the 
opinion of Attorney General Wade H. Ellis on the same question, given on October 
24, 1907. You now supplement the question so answered by submitting for my 
opinion thereon the following facts. 

"1. In some actions the statutory fine has been assessed, together with 
costs. The magistrate, or mayor, has then remitted the whole fine, or all 
but one dollar, which is less than the minimum fine, collecting the costs. 
Is this remitting of the fine legal? · 

"2. In other actions, the statutory fines have been assessed, and the 
magistrate, or mayor, has then suspei1ded the fine, or fines and costs, and 
no collection of either has been made. Is this permissible? 

"3. In still other cases the magistrate, or mayor, has assessed a fine 
and costs, and has suspended all of the fine but one dollar, whi~h is 
less than the minimum fine, and has collected the one dollar and costs. 
Please advise if this is in accordance with law." 

Answering your first enquiry, I beg to advise that the magistrate or mayor 
may suspend sentence upon the payment of costs, but in no case can he remit 
a fine due to the state of Ohio. Neither can the magistrate, or mayor, impose or 
collect a fine less in amount than the minimum fine fixed by the statutes. The 
magistrate or mayor has no authority to disregard the express provisions of the 
statutes as to the amount of the fines he shall impose. 

As to your second enquiry, I know of no provision of law that would prevent 
the magistrate or mayor from assessing a fine and costs and then proceeding 
to suspend both the fine and costs, or fine only. However, such a course is incon­
sistent with the proper administration of the law and the maintenance of respect 
therefor. To exempt one found guilty of violating a statute from paying the costs 
incurred in his prosecution is not conducive to the preservation of the public peace 
and welfare and, unless in an exceptional case, is not to be approved. 

Your third enquiry involves the same principle as your first. The magistrate 
or mayor must either suspend the entire amount of the fine, or collect the full 
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amount thereof as imposed under the letter of the statute under which the prose­
cution has been brought. It is the duty of the magistrate or mayor to administer 
the law as he finds it and not to make unauthorized substitution therefor. 

345. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

REPORT ON FOLLOWING CLAIMS TO FINANCE COMMITTEE OF 
HOUSE OF REPRESENTATIVES: WALTER WOHLWEND; CITY OF 
ST. MARYS; CITY OF CHILLICOTHE; DEFIANCE UTILITIES CO.; 
D. K. WATSON; W. F. GATES AND SUE NOON; THE VAN CAMP 
PACKING CO.; WEBB C. BALL CO.; T.]. McKIM; CUYAHOGA COU~­
TY; OHIO LIGHT & POWER CO., NEWARK; CLERK OF COURT OF 
ASHLAND COUNTY; FRANK YOUNG; RIGHTMIRE AND NIXON, 
l\IT. VERNON; JOHN ALBURN. 

CoLUMBUS, 0Hro, May "11, 1915. 

HoN. FRANK H. REIGHARD, Chairman Finance Committee, House of Repre­
sentatives, Columbus, Ohio. 
DEAR SIR:-You have asked me to report to you upon the following claims· 

which have been presented as claims against the state to the finance committee 
of the house of representatives. The claims are as follows: 

Walter Wohlwend, City of St. Marys, City of Chillicothe, Defiance Utilities Co., 
D. K. Watson, W. F. Gates and Sue Noon, The Van Camp Packing Co., Webb C. 
Ball Co., T. J. McKim, Cuyahoga County, Ohio Light and Power Co., :\ewark; 
Clerk of Court of Ashland County, Frank Young, Rightmire and Nixon, l\It. 
Vernon, John Album. 

As to the claim of Walter Wohlwend, I am unable to advise specifically. 
The papers submitted to me do not show the foundation of this claim. The claim­
ant asserts that he has been damaged by the failure of water power at a certain 
grist mill on the Ohio canal. Whether or not he is entitled to water power, as a 
matter of right under a contract with the state; whether or not the failure of the 
water power was due to any neglect on the part of the state in the maintenance of 
its public works, and all similar facts are not shown. 

It seems clear to me, however, that in any view of the case this claimant 
should not be allowed, as. damages, the cost of supplying other power for the 
operation of his mill. 

I am unable to make any recommendation whatever in this case. 
As to the claim of the city of St. Marys, I beg to advise that this is a sewer 

assessment against lands of the state. vVhile the superintendent of public works 
should be consulted as to the location of these lands and the benefits to be derived 
from them by the improvement, I have no hesitancy in advisi"ng that if his state­
ments show that the lands have been properly assessed the claim should be allowed. 

The claim of the city of Chillicothe is similar to that of the city of St. 
Marys except that in this case the assessments are for street paving. It appears 
that the canal property belonging to the state and located in the city of Chillicothe 
has been abandoned for canal purposes and that the lands in question abut directly 
upon the improvement. Should the state sell these lands, as it undoubtedly will 
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ultimately do, the vafue of the improvement would certainly affect the selling price 
of the land. The state should, in good conscience, pay these assessments. In my 
opinion the certificates and plat attached to the papers making this claim are suffi­
cient on their face to show that the claim is a proper one. 

The claim of The Defiance Utilities Company is for refund of corporation 
taxes paid to the state. It appears that the taxes charged and collected from this 
company were correct in accordance with the report which the company made, 
but that one of the company's officers made a mistake in the report, which cost 
this company the sum of $65.00. If this mistake had been discovered within the 
specified time it could have been corrected by application to the tax commission, 
as was the case in the matter of The Van Camp Packing Company which will be 
hereinafter referred to. The state is under no obligation to pay such a claim as 
this because of the failure of the corporation to act within the time specified in 
the statute. However, if the circumstances warrant, as for example if the mistake 
was not disc<;>vered in time to make application to the commission, then there 
would be no impropriety in making an allowance on the theory that the state has 
collected more taxes than the corporation ought to have paid and is hence under 
a moral obligation to make the refunder. Primarily, the corporation should seek 
restitution from its officer whose carelessness gave rise to the over-payment. 

The claim of 'vV. F. Gates arises out of a deposit which he was required to 
make by the Perry county liquor licensing board to cover the cost of a transcript 
of the proceedings in the hearing of his rejection of an application for a license. 
The law requires such deposits to be made and to be transmitted to ·the state 
board, and requires the state board to pay all moneys received by it daily into the 
state treasury to the credit of the state liquor license fund. It is the opinion of 
this department that the last described requirement does not make it necessary to 
pay moneys of this sort into the treasury, but this was evidently done in the case 
of this claim. The claimant is now entitled to a refunder not, however, in the full 
amount of the deposit made by him, but in the amount of the deposit less the 
cost and expense of preparing the record of testimony and proceedings. Evidently 
the next claim, that of Sue X oon, represents the cost of preparing such record. 
Accordingly the applicant, W. F. Gates, has a valid claim in the amount of $79.60 
<lgainst the state, and the applicant, Sue Noon, if she has not been paid for her 
services, has a proper claim of $20.40 against the state. The money for the pay­
ment of both of these claims, however, should be appropriated from the state 
liquor license fund and not from the general revenue fund. 

The claim of the Van Camp Packing Company is for franchise taxes paid 
on December 1, 1914, in accordance with the determination of the tax commission, 
which was subsequently corrected on January 25, 1915. · These proceedings are 
regular, and the company is entitled to a refunder, upon a showing that it actually 
paid $470.39, in the amount of the difference between said sum and $381.37, which 
is the amount due under the corrected certification. In my opinion the papers 
submitted constitute a sufficient showing for an appropriation, but the special 
auditing committee, which the legislature will doubtless create for the purpose of 
auditing these claims, should require the state treasurer's receipt showing the pay­
ment of $470.39. 

The papers submitted to me in the matter of the claim of Webb C. Ball 
Company do not show sufficient facts upon which to base an appropriation. It 
appears that this company paid franchise taxes in the amount of $406.50 in the year 
1914, and subsequently in 1915 the same company paid $820.00 in settlement of the 
claims of the state for franchise taxes for the years 1911-1914 inclusive. The 
records of this department show that there was a confusion of names, and the exact 
amount which is to be refunded to the \Vebb C. Ball Company, if any, is uncert;1in. 



688 A...'<NU.AL REPORT 

At this stage of the proceedings it would be proper, in my judgment, to make an 
appropriation in the sum of $406.50 to the Webb C. Ball Company and direct the. 
special auditing committee to allow so much thereof as may be recommended by 
the attorney general and tax commission upon more complete investigation. Other­
wise, we would be unable to advise the making of any appropriation. 

In the matter 'of the claim of T. ]. :McKim it appears that the state high~vay 
department has already made a settlement with the claimant and has paid him the 
sum of $3,455.00 in full of all claims. The issue in this case appears to be one of 
fact. I am unable to advise, as a matter of law, upon such meager details as ·have 
been furnished to me and without consulting the state highway department, that 
this claim should be paid. The ground of the claim is that the claimant, a con­
tractor, was damaged in a certain amount by the failure of the state to furnish 
common labor, for the work contracted for, in accordance with the terms of the 
contract, and that he was accordingly damaged. This matter should be taken up 
with the state highway department and acted upon in accordance with its recom­
mendation. 

The claim of Cuyahoga county is for moneys paid upon forfeited recognizances, 
no part of which should go to the state treasury. The claim amounts to $1,033.83, 
and is due to Cuyahoga county from the state. 

I~ this connection, however, I advise the committee that the state has a claim 
against Cuyahoga county in excess of $17,000.00 for the cost and expense of main­
taining patients committed from that county to the institution for feeble-minded. 
Other counties in the state have paid similar claims, and this department is now 
seeking to enforce the collection of this claim against Cuyahoga county. So long 
as Cuyahoga county refuses to pay its obligation to the state it does not seem 
appropriate that the state should pay its obligation to Cuyahoga county. 

The claim of the Ohio Light and Power Company of Newark, Ohio, arises 
by virtue of the shutting off of the water in the Ohio canal through the sale of 
a part of the canal located in the city of Newark. The claimant had paid water 
power rental in advance and is accordingly entitled to a rebate in the sum claimed, 
which has been approved by the department of public works. 

The claim of the clerk of courts of Ashland county is founded upon the 
provisions of section 5144, G. C., which authorizes the court of appeals, in deter­
mining a case of contest of the 'election of a c9mmon pleas judge, to adjudge a 
part of the cost against the state treasury. The court of appeals, in the trial of 
the election contest case of Frey v. Gr;wen, ordered that the clerk of courts and 
the clerk of the board of elections be allo~ed each the sum of $10.00 for expenses 
of transferring papers and dockets and election papers. I do not find any authority 
of law for the allowance of such items as costs in a case of this character. Never­
theless, the court of appeals has made the allowance, and the same is reasonable in 
amount. I am unable to recommend an appropriation for this claim, yet I c~nnot 
advise against the same in the face of the decree of the court. 

The claims of Frank Young and Rightmire and Nixon, of Mt. Vernon, arise 
out of the sale of diseased hogs from the state farm at Mt. Vernon. There is no 
question, upon the affidavits submitted, but that the representative of the state is 
responsible for the damage suffered by Mr. Young, .and for the damages suffered 
by those to whom Messrs. Rightmire and Nixon sold some of these animals. The 
latter named gentlemen have been held by the court primarily responsible for the 
damages on account of such sales. I observe that the board of administration 
recommends these appropriations and I concur in the recommendation. 

The claim of D. K. Watson for counsel fees for services rendered in the case 
of State v. Fenn is one concerning which I am unable to make any recommenda­
tion to the committee. The records of this department disclose that General 
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\Vatson, after the rendition of these services, was paid the sum of $3,300.00, but 
unfortunately there is no showing as to the services covered by this payment. The 
amount of the fee is reasonable considering the nature of the services rendered, the 
only question in my mind being as to whether or not the compensation which 
General \Vatson has already received includes these services. Inasmuch as the 
former allowance was made by the general assembly in 1911 it is suggested that 
there may be on file the papers of the finance committee of that year and state­
ments which will make this matter clear. 

The claim of John A. Album is for services rendered under the direction of 
this department in the administration of Honorable Timothy S. Hogan as attorney 
general. The records of this department show that these services were rendered 
and that Mr. Album has never been paid for them. It is suggested, however, that 
General Hogan can be of more assistance to the committee, in regard to this matter, 
than I can. 

346. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COLLATERAL LOAN COMPANIES-NOT AUTHORIZED TO REDUCE 
CAPITAL STOCK-EACH SHARE OF STOCK REQUIRED TO BE OF 
FACE VALUE OF FIFTY DOLLARS. 

A collateral loan company, organized under sections 9857, 9858, et seq., G. C., 
is not authorized to reduce the amount of its capita! stock, by reason of the fact 
that each share of stoc·k is required by law to be of the face value of fifty dollars. 

CoLUMBUS, OHIO, May 11, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of May 3, 1915, in which you ·request my opinion, 

as follows: 

"This department is in receipt of certificate of reduction of capital stock 
of The Toledo Savings & Collateral Loan Company, attempting to reduce 
its capital stock from $400,000.00 to $10,000.00, by reducing the par value 
of each share from $50.00 per share as required by section 9858 to $1.25 
per share. \Ve are transmitting the same and request your opinion upon the 
following questions in reference thereto: 

"(A) :May a collateral loan company reduce the authorized amount 
of its capital stock? 

"(B) May a collateral loan company reduce its authorized capital 
stock to an amount less than $20,000.00? 

"(C) May a collateral loan company reduce the par value of its 
shares to less than $50.00 per share? 

"Said certificate of reduction, and fee of $5.00 was received from H. E. 
French, 606 Summit St., Toledo, Ohio. 

"\Ve are temporarily holding said check awaiting your opinion." 

The Toledo Savings & Collateral Loan Company is a corporation organized 
under section 9857, et seq., General Code, which are as follows: 
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"Sec. 9857. Corporations may be organized for the purpose of making 
loans on pledges of goods and chattels and upon mortgage thereof; but 
they shall not receive money on deposit, engage in banking, nor make 
loans upon security other than herein is provided. The names of such cor­
porations shall begin with the word 'The' and end with the words 'Col­
lateral Loan Company.' 

"Sec. 9858. The capital stock of such company shall not exceed five 
hundred thousand dollars in shares of fifty dollars each. When twenty 
thousand dollars have been duly subscribed and one-fourth of it actually 
paid in, the subscribers thereto may organize and transact business." 

The above sections of the General Code, together with other following sections 
of the same act, were designed to authorize the organization and to regulate 
the business of collateral loan companies. 

Under the terms of section 9858 supra such corporations must have a capital 
stock of at least twenty thousand dollars, divided into shares of fifty dollars each. 

Section 8700 of the General Code, relative to the reduction of the capital 
stock of corporations, provides as follows: 

"With the written consent of the persons in whose names a majority 
of shares of the capital stock thereof stands on its books, the board of 
directors of such a corporation may reduce the amount of its capital 
stock and the nominal value of all the shares thereof, and issue cer­
tificates therefor. The rights of creditors shall not be affected thereby; 
and a certificate of such action shall be filed with the secretary of state." 

The above section of the General Code was apparently intended to apply to 
corporations organized under general laws, which are not limited as to the amount 
of their capital stock or as to the amount or value of each share. 

A collateral loan company, by virtue of the section of the General Code under 
which it is organized, must have a capital stock of at least twenty thousand dollars 
and each share of its stock must have a face value of fifty dollars. I am unable 
to understand, therefore, how such a corporation can reduce its capital stock under 
the provisions of section 8700 of the General Code and still maintain its shares at 
fifty dollars face value. 

In answer to your first question, I am of the opinion, therefore, that a col­
lateral loan company can not reduce the authorized amount of its capital stock. 

A negative answer to your second and third questions follows of necessity from 
my answer to your first question. 

I herewith return to you the certificate of reduction of capital stock of The 
Toledo Savings & Collateral Loan Company. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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347. 

INDETER:\IINAT~ SEXTENCE LAW-XO AUTHORITY TO SENTENCE 
FOR CRIME COl\1:\IITTED PRIOR TO PASSAGE OF ACT-ERRON­
EOUS SENTENCE-HOW TO PREVENT ITS EXECUTIO:X-ELIGIBLE 
FOR SUSPENDED SEXTEXCE UXDER SUCH SEXTEXCE-JURIS­
DICTION OF COURT TO SENTENCE PRISONER IN ABANDONMENT 
CASES COXTIXUES UXTIL :\f!XOR REACHES AGE OF SIXTEEN 
YEARS. 

There is no authority in law to senteuce u11der indeterminate sentence act for 
rrime committed prior to the passage of the act. 

Erroneous sentence to the peuitentiary should be executed through proceedings 
in error-habeas corpus will not lie. 

Imprisonment in penitentiary under erroneous sentence does not render prisoner 
ineligible for suspended sentence imposed subsequent thereto. 

Jurisdiction of court to sentence prisoner in abandonment cases co11tinues until 
minor reaches age of sixteen years. 

CoLUMBUS, Omo, May 11, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-1 have before me your letter of April 1, 1915, in which you ask 

for an opinion, the same being as follows: 

"The board of administration is today in receipt of a letter from P. 
E. Thomas, warden of the Ohio penitentiary, which reads as follows: 

"'Attached please find papers in the case of Estel Judd, serial No. 
43133, received November 20, 1914, from Clermont county for the crime of 
abandoning a legitimate child. 

"'This man was sentenced in February, 1912, and the sentence was 
suspended, but he was not put on probation, hence was not certified to the 
Ohio penitentiary. He fail~d to keep his promise with the court regarding 
the payment of $2.00 or $2.50 per week and was arrested, brought into court 
and was sentenced to the Ohio penitentiary, either under the old indictment, 
or the old sentence was put into execution, probably the latter. The sentence 
appears to be for the unexpired time of the maximum sentence from the 
date of the sentence, which would cause his release to be effective February 
20, 1915. 

"'It appears to me from previous cases that when a suspended or pro-
. bationed sentence is given or allowed for time served upon the same, that 

the prisoner being committed to the Ohio penitentiary, either by order of the 
court or the Ohio board of administration, puts the original sentence into 
execution. 

"'Hence I wish to know the status of this man's case: Whether he 
is to be released immediately or held on the original sentence, the sam·e 
beginning November 20, 1914.' 

"In view of the facts as stated in the wa~s letter, the board re-
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quests your opmton as to whether Estel.Judd, serial 43133, now confined 
in the Ohio penitentiary, _should be released immediately or held on the 
original sentence beginning November 20, 1914." 

With your letter you enclose a transcript of the docket and journal entry in 
the case of the State of Ohio v. Estel Judd, No. 4097 in the court of common 
pleas of Clermont county, Ohio; also a letter from Honorable Eli H. Speidel, 
addressed to Mr. Judd, at Columbus, Ohio, advising Mr. Judd that the sentence 
received by him in the above styled case should have expired February 20th, last. 
Mr. Spei<;lel's letter was dated March 27, 1915. 

A reading of your letter and an examination of the transcript and journal 
entry at once suggests the thought that there was a misunderstanding as to just what 
had transpired in the case under consideration, your letter indicating that the 
defendant had been sentenced in February, 1912, and that the sentence was sus­
pended. In view of past experience with a number of cases similar to this one, 
I felt uncertain as to what actually occurred, and I addressed a letter to Honorable 
Eli H. Speidel, prosecuting attorney of Clermont county, under date of April 
2, asking for full information relative to the matter. Under date of May .1, 
Mr. Speidel advises me as follows : 

"Batavia, Ohio, May 1, 1915. 

"Dear Sir :-I have your communication of April 29th, concerning the 
sentence of Estel Judd, an inmate of the Ohio penitentiary, who was com­
mitted thereto from this county for the crime of failing to provide for 
his minor child. 

"I was under the impression that I had answered your letter of April 
2nd, but I presume that the matter was overlooked, and consequently will 
endeavor herein to give you the information desired. 

"Estel Judd was indicted by the Clermont county grand jury, on 
October 18, 1911, and on February 19, 1912, was arraigned on said indictment 
and entered a plea of guilty. The entry on the plea being the following 
form: 

"State of Ohio, Plaintiff, 
v. 

"Estel Judd, Defendant. } 

Court of Common Pleas, 
"Clermont county, Ohio. 

No. 4097. 
ENTRY ON PLEA OF GUILTY. 

"This day came D. W. Murphy, prosecuting attorney on behalf of the 
state of Ohio, the defendant Estel Judd being into court in the custody of 
the sheriff, and his counsel, N. G. Cover, also coming, and thereupon said 
defendant, Estel Judd, was arraigned upon said indictment, the same 
being distinctly read to him, and was required to plead thereto, and for 
his plea thereto saith he is guilty, and he stands charged therein. 

"And thereupon the defendant Estel Judd, agreeing in open court that 
he would pay the sum of $2.00 per week, commencing Saturday 24, 1912, 
and a like sum thereafter to Edward Tilton, as trustee, of Moscow, Ohio, 
for the support, care and maintenance of his minor child, Ethel Judd. 
And that he would within thirty days pay the costs in this case taxed 

at $------------· 
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"Said payment of $2.00 per week is to be made until the said Ethel 
Judd arrives at the age of sixteen years. 

"Thereupon the court does suspend sentence herein upon said &tel Judd, 
upon the condition that he will fulfill the conditions and terms of said agree­
ment above named in open court, otherwise said defendant, Estel Judd, is to be 
brought before this court as provided by statute for sentence. 

"The defendant is hereby ordered released from jail. 
"Judd having failed thereafter to comply with the order of the court 

as to the payment of the $2.00 per week, a capias was issued on September 
14, 1914, for his arrest, and he was thereafter apprehended by the sheriff 
in Cincinnati, Ohio, and was brought before the court on N"ovember 13, 
1914, for sentence, when the following order was made by the court: 

" 'This day came Eli H. Speidel, prosecuting attorney, on behalf of 
the state of Ohio, the said defendant, Estel Judd being brought into court 
in the custody of the sheriff. And it being made to appear to the court 
that heretofore, to wit: On the 20th day of February, 1912, the said 
Estel Judd was arraigned upon the indictment, and for plea thereto said 
he was guilty as he stands charged therein. 
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"'And it being made to further appear to the court that sentence on the 
said defendant was suspended upon the condition that the said Estel 
Judd pay the sum of $2.00 per week, commencing on Saturday, February 
24, 1912, and a like sum on each Saturday thereafter for the support, care 
and maintenance of his minor child, Ethel Judd, until his said minor 
.child should arrive at the age of sixteen years, said money to be paid to 
Edward Tilton, of Moscow, Ohio, as trustee for said child, and it being 
made further to appear to the court that the said Estel Judd has violated 
the terms of said probation, and has at no time paid any sum whatever 
to the said Edward Tilton, as such trustee for the support of said child, 
and the said Estel Judd being now brought before this court for sentence, 
as provided by statute, and it appearing that said defendant has been a 
fugitive from justice, and offering no good reason or excuse for his 
failure to pay said sum per week, it is ordered that the said defendant, 
Estel Judd, be imprisoned and confined in the penitentiary of the state, 
at Columbus, 0., and kept at hard labor for an indeterminate period, but 
for a period of time not later than February 20, 1915, which is the maximum 
time for which he would have been sentenced for the crime charged 
in said indictment, and that he pay the costs of this prosecution, for 
which execution is awarded.' 

"You will ascertain from the foregoing proceedings that Judd com­
mitted the crime prior to the enactment of the indeterminate prison sentence 
law, and had he been sentenced at the time he was arraigned, he would 
necessarily have been sentenced for a fixed period not to exceed three years. 

"I am sure that Judge D. in sentencing Judd looked upon the matter 
as one of doubt as to whether or not he could be sentenced for an inde­
terminate sentence, as it might be claimed that the indeterminate law 
could not be retro-active in its effect, and that the crime h~ving been 
committed prior to its enaction he only could be sentenced for a fixed 
period, or for a time not later than the expiration of the maximum time 
for which he might have been sentenced at the time of his original arraign­
ment. 

"However, whatever view the board of administration or yourself may 
take of the matter, it seems to me that a spirit of fairness towards this 
prisoner would require that he be confined no longer than the time indicated 
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by the trial court, and if this could not be done, then a pardon ought 
to be issued. I do not say this in the sense that Judd by his actions is 
deserving of any great help or sympathy, but I know it was the intent and 
purpose of the court in sentencing Judd that he should be imprisoned 
for a period of time not later than February 20, 1915. 

"If there is any further or additional information I can give you, 
kindly advise me." 

A reading of Mr. Speidel's letter quoted above shows that Warden Thomas 
was under a misunderstanding as to the proceedings had in the Judd case at the 
time the plea of guilty was entered, the case having been disposed of under the 
provision of section 13010 of the General Code, which authorized the judge to 
defer sentence and release the defendant under bond conditioned upon the payment 
of the sum of two dollars per week to Edward Tilton,· as trustee, for the care 
and maintenance of his minor child, Ethel Judd, commencing Saturday, February 
24, 1912, and to continue until said Ethel Judd arrived at the age of sixteen years. 
The defendant Judd defaulted in his payments, and under the provisions of section 
13015 a capias was issued on February 14, 1914, for his arrest and upon his 
apprehension by the sheriff at Cincinnati, Ohio, he was brought before the court 
on November 14, 1914, for sentence as provided in section 13015 of the General 
Code, which is as follows: · 

"Upon the failure of such father or. mother * * * to comply with 
any order and undertaking provided for in this subdivision of this chapter, 
he or she may be arrested by the sheriff or other officer, on a warrant 
issued on the precipe of the prosecuting attorney, and brought before the 
court for sentence. Thereupon the court may pass sentence, or for good 
cause shown, may modify the order at to the time and amount of pay­
ments, or take a new undertaking and further suspend sentence as may be 
for the best interests of the child. * * *" 

From a reading of the order made by the court on November 13, 1914, it will be 
noted that the defendant was sentenced "to be imprisoned and confined in the 
penitentiary of the state, at Columbus, Ohio, and kept at hard labor for an inde­
terminate period, but for a period of time not later than February 20, 1915, which 
is the maximum time for which he would have been sentenced for the crime 
charged in said indictment, and that he pay the costs of this prosecution, for 
which execution is awarded." 

The question arises as to what was the effect of the sentence imposed by the 
court and when would it expire. 

The crime for which Judd was convicted occurred prior to May 29, 1913, when 
the new indeterminate sentence law .(to be found in 103 Ohio Laws, page 29) 
went into effect; and in view of that fact the court would have no power or authority 
to sentence under the law passed subsequent to the commission of the crime, 
and, in fact in this case, subsequent to the conviction of the defendant, but would 
be obliged to look for his authority to sentence to a law in effect at the time the 
the crime was committed. The authority which might have been invoked at that 
time was to be found in section 13009 of the General Code, which is as follows: 

"Whoever, being the father of a legitimate child under sixteen years 
of age, * * * and leaves with intent to abandon such child, shall be 
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imprisoned in a jail or workhouse at hard labor not less than six months 
nor more than one year, or in the penitentiary not less than one year nor 
more than three years." 

695 

The judge in passing sentence in this case probably had in mind the provisions 
of section 13714 of the General Code, which is as follows: 

"Upon such revocation and termination, the court or magistrate may 
pronounce judgment at any time after such suspension within the longest 
period for which the defendant might have been sentenced, whereupon the 

. judgment shall be in full force and effect, and the person shall be de­
livered over to the proper officer to serve his sentence." 

The section quoted above, however, would apply only in cases where a sentence 
had been previously imposed and execution of the same suspended under the pro­
visions of sections 13706, et seq., of the General Code. However, as no sentence 
had been previously imposed, and the only authority under which the sentence 
could have been imposed in this case resided in section 13009 of the General Code, 
above quoted, the sentence which was imposed and which was "for an intederminate 
period" being without authority of law was erroneous, and had steps been taken to 
correct the same the error would, in all probability, have been corrected at that time. 

The supreme court of the state in case No. 39, volume 91, No. 14687, In re 
Harry Allen, not yet reported, speaking through 1'\ewman, J., says: 

"The trial court in the instant case had jurisdiction of the person of 
the petitioner. It had jurisdiction to try him for the offense charged and 

. to sentence him to a term in the penitentiary under section 12672. Instead 
there was an indeterminate sentence imposed of which the petitioner com­
plains. If this was erroneous, the error committed by the court related 
to the sentence and punishment only and was not a jurisdictional one. The 
court merely entered and enforced a wrong judgment. Admitting then, 
for the purpose of this case, that there was no authority to impose the 
sentence, either by reason of the repeal of the indeterminate sentence law 
or its unconstitutionality, the punishment inflicted was erroneous and 
voidable, but not void. The sentence and punishment could have been cor­
rected in a proceeding in error challenging the judgment of the court. The 
petitioner had ample opportunity to avail himself of the objections as to 
the sentence which he attempts to make here. A habeas corpus proceeding 
cannot perform the functions of a writ of error." 

. When this case was originally considered by the court, sentence was deferred on 
an order of the court conditioned upon the payment by the defendant of two dollars 
per week for the support, care and maintenance of his minor child, Ethel Judd, 
until the said minor child should arrive at the age of sixteen years. Section 13015, 
of the General Code, which is quoted above would empower the court to pass 
sentence on the defendant at any time before the child arrived at the age of 
sixteen years after the defendant had been arrested and brought before the court 
for a failure to comply with the order previously made, hence the defendant would 
be under the jurisdiction of the court for the purpose of sentence or modification 



696 ANNUAL REPORT 

of the order until Ethel Judd, the minor child, became sixteen years of age. 
The court in passing an erroneous sentence did not thereby lose jurisdiction over 
the defendant. 

It is my opinion, therefore, that the sentence under which Estel Judd is con­
fined in the penitentiary is erroneous, having been imposed without warrant of law, 
and that the matter should be taken up with the prosecuting attorney of Clermont 
county without delay to the end that the rights of the prisoner may be protected, 
at least to the extent of his Raving the benefit of the minimum penalty provided in 
section 13009 of the General Code, namely, one year in case of a sentence to the 
penitentiary, and that the judge, having retained his jurisdiction over the prisoner 
under the provisions of section 13015 of the General Code, may ~sentence him in 
accordance with the terms of section 13009 of the General Code, quoted above. 

In case the judge should be inclined to suspend any sentence he may impese, 
and the prisoner is not otherwise ineligible to receive a suspended sentence under 
the provisions of section 13706 of the General Code, the fact of his having been 
confined in the penitentiary under the erroneous sentence hereinbefore referred to 
should not operate of itself against him. 

This case, which is an unusual one, presents a question the practical solution 
of which rests betw~en your board, the prosecuting attorney and the judge of the 
court, who imposed the sentence. 

The papers submitted by you, together 
papers submitted by the warden of the Ohio 

(Enclosures) 

with jacket No. 43133, containing 
penitentiary, are returned herewith. 

Respectfully, ' 
Enw ARD C. TURNER, 

Attorney General. 

P. S. The above opmwn was prepared upon the assumption that the minor 
child referred to was a legitimate child, that assumption being borne out by all of 
the papers presented. However, from the prosecuting attorney's statement and a 
statement made by the bertillion officer of the penitentiary, it is gathered that the 
child is an illegitimate child, and the latter being the case, section 13008 of the 
General Code should be substituted where reference is made to section 13009 of the 
General Code in the opinion. 
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348. 

TRADIXG ST A:\IPS-NOT SECURITIES WITHIX :\IEAXIXG OF "BLUE 
SKY" LAW. 

Trading stamps, coupons or stamps, commonly known as "trading stamps" 
are not securities within the ·meaning of the "Blue Sky" law. 

CoLUMBus, OHIO, :May 11, 1915. 

HoxoR,\BLE HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-I have your letter of April 30th, 1915, requesting my opinion as 

follows: 

"This department is informed that there are several companies, some 
of them organized under the laws of Ohio, and some of them organized 
under the ·laws of other states, offering for sale in Ohio 'trading stamps.' 

"As yet the department has no full information in regard to any par­
ticular company. It may be stated, however, generally, that the companies 
sell to merchants coupons or trading stamps, which the merchants give out 
to their customers as premiums or rebates when cash purchases are made 
aggregating certain amounts. The stamps or coupons are redeemable in 
merchandise or railrbad trips, or some other thing of value, when pre­
sented at the place designated as the office of the trading stamp company. 

"Are coupons or stamps sold to merchants under such circumstances 
'securities' within the meaning of the. Ohio blue sky law?" 

Section 6373-1 of the General Code, prestribing who must be licensed under 
the blue sky law, is as follows: 

"Except as otherwise provided in this act, no dealer shall, within this 
state, dispose or offer to dispose of any stock, stock certificates, bonds, 
debentures, collateral trust certificates or other similar instruments (all 
hereinafter termed 'securities') evidencing title to or interest in property, 
issued or executed by any private or quasi-public corporation, co-partner· 
ship or association (except corporations not for profit), or by any taxing 
subdivision of any other state, territory, province or foreign government, 
without first being licensed so to do as hereinafter provided." 

If trading stamps come within the meaning and scope of the term "securities" 
as used in the section above quoted·, it must be by virtue of the language: "instru­
ments evidencing title to or interest in property." 

A determination of the nature and legal effect of a trading stamp cannot be 
arrived at merely by an examination of the stamp itself, or of the contract entered 
into by the issuer of the stamp and the merchant who places it in circulation, but 
it must he considered in view of the provisions of section 6386 to section 6389, 
both inclusive, of the General Code. In these sections the general assembly ha, 
practically defined and established, at least so far as the Ohio law is concernccl_ 
the legal status of trading stamps. They have also very effectively safeguarder! 
the public from abuse and fraud resulting from the use of trading stamps; wvl 
it may be further added that there was and is no real necessity or reason wh:: 
the subject of trading stamps should have been further regulated and restricted 
by the provisions of the blue sky law. 
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Without quoting the sections from 6386 to 6389, both inclusive, it is sufficient 
to say that in substance they provide that trading stamps shall in all cases be 
redeemable in money when presented in amounts aggregating five cents or mo.re, 
and that each stamp issued must have written or printed thereon its redeemable 
value in money of the United States. 

Section 13399 of the General Code prescribes a penalty for the violation of any 
of the provisions of sections 6386 to 6389, above referred to. The legal effect of 
these last mentioned sections of the General Code is, in my opinion, to make 
trading stamps simply evidences of indebtedness, payable upon demand either irt 
money or in merchandise at the option of th~ holder. This can by no interpreta­
tion, as I view it, be taken as "evidencing title to or interest in property." No 
property of any kind is hypothecated for security, nor has the holder thereof any 
cfaim upon any specific property. True, he may, if he so elects, demand merchan­
dise for their redemption, but he has no right of any kind, by virtue of his 
ownership of stamps, in any specifically described or segregated property. 

I am therefore of the opinion that coupons or stamps commonly known as 
"trading stamps" are not such securities within the meaning of the blue sky law 
as· makes necessary the securing of a license by the trading stamp company selling 
them or by the merchant distributing them. 

349. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BONDS AUTHORIZED TO BE ISSUED BY TOWNSHIP TRUSTEES OF 
MONROE TOWNSHIP, MIAMI COUNTY, OHIO, DISAPPROVED­
INDUSTRIAL COMMISSION ADVISED NOT TO PURCHASE. 

Bonds to the amount of $50,000, authorized to be purchased by the township 
trustees of Monroe township, lvfiami county, Ohio, and purchased by the industrial 
commzsston of Ohio, subject to the approval of the attorney general, are held 
invalid and the industrial commission advised not to purchase same. 

CoLUMBus, OHio, May 11, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of April 26, 1915, enclosing a 

certified copy of a resolution adopted by the Industrial Commission of Ohio on 
April 26, 1915, purchasing bonds from the township trustees of Monroe township, 
Miami county, Ohio, in the sum of fifty thousand dollars ($50,000.00), subject to 
securing from the attorney general a certificate approving the validity of said 
bond issue. 

Under date of April 29, 1915, I received a transcript of the proceedings of the 
trustees of Monroe township, ;'.1iami county, Ohio, relative to the issuance of said 
bonds, and under date of :Vfay 7, 1915, I received additional information relative· 
to said proceedings, from the attorneys for said township trustees and from S. 0. 
Mitchell, clerk of said township. 

I have made a careful examination of this transcript, together with the supple­
mental information referred to, and herewith submit my opinion relative to the 
validity of the bond issue. 
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The transcript recites that on October 11, 1913, the trustees of :\Ionroe town­
ship at regular session adopted a resolution directing that the question of building 
a town hall be submitted to a vote of the electors of said township at the coming 
K ovember election; at the same meeting of said board of trustees another resolu­
tion was adopted by the trustees directing that there be submitted to a vote of the 
electors of said township "at the same time the question of the erection of a town 
hall is submitted" the question of whether or not said bonds should be issued to 
run for a period of twenty-five years. 

Under au.thority of the two resolutions above referred to the clerk of sair\ 
~Ionroe township posted, as required by law, the following notice of the holding 
of said election : 

"K otice is hereby given to the electors of :\Ion roe township, :\liami 
county, Ohio that an election will be held at the regular voting places in 
each precinct in said township on 

Tuesday, November 4, 1913, 
for the purpose of determining as to whether or not the trustees of said 
township shall erect a town hall in said township as provided for by sec­
tions 3395 to 3398 of the General Code of Ohio; the estimate cost of said 
building is fifty thousand ($50,000.00) dollars. 

"Notice is further given that at the same time and at the same election 
vote will be taken by the electors of the township to determine the length 
of time bonds shall run that are issued to pay for the above hall in antici­
pation of taxes afterwards to be levied. The time proposed for said bonds 
to run is twenty-five years. 

"At the aforesaid election those desiring to vote in favor of the erection 
of a town hall shall place upon their ballot 'town hall' yes, and those 
opposed 'town hall' no. 

"Those favoring a bond issue for a period of twenty-five years shall 
place on their ballot 'bond issue twenty-five years' yes, those opposed 
to this time shall place on their ballot 'bond issue twenty-five years' no. 

"The above notice is given by virtue of a resolution of the board of 
trustees of :\fonroe township duly passed at a regular meeting on October 
11, 1913. 

"S. 0. MITTCHELL, Clerk. 
"Tippecanoe City, Ohio." 

Section 3395, 3396 and 3397 of the General Code, relative to the construction 
of town halls by township trustees, are as follows: 

"Sec. 3395. If in a township, it is desired to build, remove, improve 
or enlarge a town hall, at a greater cost than is otherwise authorized by 
law, the trustees may submit the question to the electors of the township, 
and shall cause the clerk to give notice thereof and of the estimated cost, 
by written notices, posted in not less than three public places within the 
township, at least ten days before election. 

"Sec. 3396. At such election the electors in favor of such hall, removal, 
improvement or enlargement shall place on their ballots 'town hall' yes, 
and those opposed 'town hall' no. If a majority of all the ballots cast 
at the election are in the affirmative, the trustees shall levy the necessary 
tax, but not in any year to exceed four mills on the dollar valuation. Such 
tax shall not be levied under such vote for more than seven years. In 
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anticipation of the collection of taxes, the trustees may borrow money and 
issue bonds for the whole or any part therefor, bearing interest not to 
exceed seven per cent., payable annually. 

"Sec. 3397. After such affirmative vote, the trustees may make all 
needful contracts for the purchase of a cite, and the erection, or the 
improvement or enlargement of a town hall. They shall have control of 
any town hall belonging to the township, and from time to time, may lease 
so much thereof as may not be needed for township purposes, by the 
year or for shorter periods, to private persons, or for lectures or exhibi­
tions, in all cases .having the rent paid in advance or fully secured. The 
rents received may be used for the repair or improvement of the hall so 
far as needed, and the balance for general township purposes." 

It will be observed that the question of whether or not a town hall should be 
constructed and the question of the length of time for which said bonds should 
run were submitted at the same election. The electors were informed of the 
holding of an election upon both questions by the same posted notice and appar­
ently, from the form of the posted notice, both questions were submitted upon the 
same ballot. 

I find no authority in the statutes for the submitting to the electors as to the 
length of time for which bonds shall run. In fact, in view of the provisions of 
section 3396, G. C., above quoted, I doubt very much whether the bonds in question 
could be issued to run longer than a period of seven years. 

It is claimed that the submission to the electors of the length of time said 
bonds should run, being unauthorized, is mere surplusage and should not be con­
sidered in passing upon the validity of the proceedings of the trustees or of the 
election. I am unable to agree with this position, because the electors who voted 
upon the question of whether or not a town hall should be constructed were 
undoubtedly misled into believing that the bonds issued to secure money to pay 
for said hall were to run for twenty-five years and that, therefore, the burden of 
taxes to redeem the bonds when due would be distributed over a period of twenty­
five years. It is not unreasonable to suppose, therefore, that many of the voters 
who sanctioned the proposed erection of a town hall did so with the express 
·understanding and representation to them that the raising of the funds to construct 
said building would be distributed over a period of twenty-five years and I question, 
therefore, very seriously the validity of the election. 

Assuming, however, that the election was valid, I note the following defects 
in the proceedings of the trustees, which to my mind render the bonds invalid: 

1. Section 3396, G. C., provides that "in anticipation of the collection of taxes, 
the trustees may borrow money and issue bonds for the whole or any part thereof, 
bearing interest not to exceed seven per cent., payable annually." The resolution 
authorizing the issuance of bonds contains no recital that a tax levy has been 
made or that the bonds are issued in anticipation of the collection of any tax, and 
I am informed by the attorneys representing the township trustees, in their letter 
setting forth additional information, that no tax levy has as yet been made. Under 
the language of the statute above quoted the authority of the township trustees 

· to issue bonds is dependent upon a tax levy having first been made, and I am of 
the opinion that the levying of such tax is a jurisdictional fact, which must ~xist 
before the township trustees can by resolution authorize the issuance of bonds. 

In this connection I desire to call attention to section 11, article 12, of the 
constitution of Ohio, which is as follows : 

"Section 11. No bonded indebtedness of the state, or any political 
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subdivision thereof, shall be incurred or renewed, unless, in the legislation 
under which such indebtedness is incurred or renewed, provision is made 
for levying and collecting annually by taxation an amount sufficient to 
pay the interest on said bonds, and to provide a sinking fund for their final 
redemption." 
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This provision of the constitution has apparently been ignored by the township 
trustees and no provision has been made in the legislation of the trustees author­
izing the issuance of said bonds for levying and collecting any tax or otherwise 
providing for the payment of interest and redemption of the principal of said 
bonds at maturity. 

I am therefore of the opinion that the proceedings of the township trustees 
relative to the issuance of said bonds are defective and that said bonds are invalid 
and I advise the commission to refuse to accept the same. 

Since the township trustees will doubtless desire to take the necessary steps 
to correct their proceedings and in anticipation of a re-submission to me of the 
question of the validity of said bonds, I deem it my duty to advise that· they start 
en~irely new proceedings. 

350. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

JOINT COUNTY DITCHES-LEGISLATURE HAS PROVIDED TWO DIS­
TINCT METHODS OF PROCEDURE FOR SUCH IMPROVE~1ENT­
SECTIONS 6536 TO 6563, G. C., PROVIDE OXE :METHOD AI\'D SEC­
TIONS 6563-1 to 6563-48, G. C., THE OTHER. 

Sections 6536 to 6563, inclusive, G. C., relative to county ditches, were not 
repealed by implication by the enactment of sections 6563-1 to 6563-48, inclusive, 
G. C., 102 0. L., 575. 

CoLUMBus, 0Hro, May 11, 1915. 

HoN. ARCHER L. PHELPS, Prosewting Attorney, Warren, Ohio. 
DEAR SIR :-I have your communications of April 24 and May 5, 1915, relating 

to the subject of joint county ditches and the straightening of natural water 
cou~es in two or more counties. You state that there has been filed with the 
commissioners of Trumbull county and the commissioners of Ashtabula county, a 
petition signed by thirteen property owners, praying for the deepening, widening, 
straightening and changing of Grand river through the northerly part of Trumbull 
county and the southerly part of Ashtabula county, and that the petitions so pre­
sented have been submitted to the prosecuting attorney of each county, respectively, 
for an opinion upon the validity of the petitions. You then call attention to the 
present state of the law relating to improvements of this class. 

The subject of joint county ditches and the improvement of water courses 
in two or more counties is provided for in sections 6536 to 6563-48, inclusive, of 
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the General Code. As the law stood prior to :\lay 31, 1911, sections 6536 to 6563 
inclusive, contained all of the law on this subject. On May 31, 1911, the legislature 
enacted sections 6563-1 to 6563-48 .of the General Code, which sections afford an 
independent and complete procedure, covering substantially the same ground cov­
ered by sections 6536 to 6563, inclusive, but the steps to be taken under each pro­
cedure differ sufficiently to make it necessary to follow one procedure or the other 
exclusively. This enactment is found in 102 0. L., 575. 

On May 31, 1911, the same day that the legislature enacted sections 6563-1 
to 6563-48, it also amended sections 6536, 6540, 6541, 6548, 6553, 6556 and 6557. 
Section 0. L., 313, On April 12, 1913, the legislature recognized the continued 
existence of sections 6536 to 6563 inclusive, by amending twelve of these sections 
in important particulars. See 103 0. L., 836. The same session of the legislature 
also recognized the existence of sections 6563-1 to 6563-48 inclusive, by amending 
two of these sections. See 103 0. L., 465. 

After pointing out the above situation you inquire as to whether these two 
separate procedures, one covered by sections 6536 to 6563 inclusive, and the other 
by sections 6563-1 to 6563-48 inclusive, are in full force and effect, or whether the 
enactment of sections 6563-1 to 6563-48 inclusive, repealed sections 6536 to 6563 
inclusive. 

The theory that there was an implied repeal in the case now under consid­
eration, finds some support in the case of Goff v. Gates, 87 0. S., 142. It was 
decided in that case that an act entitled "an act to provide for the laying, out, 
construction, repair or improvement of any public road or any part thereof, and 
for the straightening, widening or altering and draining of the same by the county 
commissioners" passed by the legislature May 10, 1910, and being sections 6956-1 
to 6956-15 inclusive, of the General Code, repealed by implication sections 6926 
to 6956 inclusive, of the General Code, which sections provided a method of im­
proving and grading public roads by county commissioners. :Much of the reasoning 
of the court in the case of Goff v. Gates might be applied to the situation now 
under consideration, but in the last analysis the decision of the court in that case 
is grounded upon the elementary principle of giving effect to the intent of the 
legislature, it being held that in enacting sections 6956-1 to 6956-15 inclusive, the 
legislature must have intended to repeal sections 6926 to 6956 inclusive, and that 
the failure to make an express repeal was a mere oversight. 

This reasoning cannot be applied to the matter now under consideration, and 
indeed the facts point in the opposite direction. It could hardly be said that in 
enacting sections 6563-1 to 6563-48 inclusive, the legislature intended to repeal 
sections 6536 to 6563 inclusive, when on the same day the ·legislature proceeded 
to amend sections 6536, 6540, 6541, 6548, 6553, 6556 and 6557. In other words, the 
rule announced in Goff v. Gates cannot be carried to the point where it will result 
in defeating the manifest intention of the legislature. That the legislature in­
tended to leave sections 6536 to 6563 inclusive, in full force and effect and did not 
intend to repeal these sections in enacting sections 6563-1 to 6563-48 inclusive, is 
strongly indicated by the fact that on the same day that the legislature enacted the 
new sections, it amended certain of the old. A subsequent legislature placed this 
construction on the law by proceeding to amend certain of the old sections and 
certain of the 11ew sections, thus recognizing the existence of both schemes of 
improvement. 

It is elementary that repeals by implication are never favored, and that if any 
reasonable construction may be given to previously existing statutes, so that both 
may stand, it must be given. With this principle in mind, and having in view, also, 
the history of the legislation as set forth above, I am of the opinion that sections 
6536 to 6563 inclusive of the General Code, have not been repealed by implication 
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and that two separate procedures for the construction of joint county ditches are 
available, one covered by sections 6536 to 6563 inclusive, of the General Code, and 
the other by sections 6563-1 to 6563-48 inclusive, of the General Code. 

351. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY OFFICERS-LIABILITY FOR EXCEEDIXG CLERK HIRE AL­
LOWAXCE-LIABILITY OF COUXTY AUDITOR-OF COUNTY 
TREASURER. 

When amount allowed by county commissioners for clerk hire to county officer 
is exceeded, both county auditor and county officer whose allowance is exceeded 
are liable. 

When total aggregate allowable under section 2980-1, G. C., is exceeded, county 
treasurer is likewise liable. 

Since liability sounds in tort, it is joint and degrees of liability cannot be 
determined. 

CoLUMBus, OHIO, ~lay 11, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of April 17th you submitted for my opinion the 

following inquiry : 

"On December 10, 1912, Hon. Timothy S. Hogan, attorney general, 
rendered to this department a lengthy opinion in regard to findings which 
should be made against county auditors and other officers for payment of 

· clerk hire in excess of the amount allowed by county commissioners. This 
opinion appears in full at page 200 of Vol. 1 of the Annual Report of the 
Attorney General for 1913. This opinion intimates that under certain cir­
cumstances, joint findings should be made, but in order that our examiners 
may understand the matter fully, we would respectfully request you to 
distinguish more definitely the degree of liability as presented by the various 
phases of this opinion. 

"\Ve make this request for the reason that we find that it is rather 
awkward in a report to make joint findings unless it is possible to show 
the amount that should be charged to each officer." 

The opinion to which you refer in your inquiry has attached thereto the 
following synopsis: 

"It is the official duty of the county auditor to know the manner of 
drawing, and the statutory restrictions relating to vouchers for payment 
of county expenses. Furthermore, in the case of the allowance of clerk 
hire in the office of county officers, the auditor has notice of the proceed­
ings of the commissioners when he serves as their clerk, under the 
provisions of section 2566, General Code; if he does not serve as their 
clerk, he has notice of their proceedings by virtue of section 2407, General 
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Code, which provides that the record book of the county commissioners' 
work shall be kept in the auditor's office. The county auditor, therefore, is 
charged with actual or constructive notice of the allowance made by the 
county commissioners, for clerk hire in excess of which no payment can 
be made, by virtue of sections 2980 and 2981, General Code. 

"When a county auditor, therefore, allows a voucher for the payment 
of clerk hire, in excess of the county commissioners' allowance, he is liable 
for such payment. 

"By virtue of section 2981, General Code, the various officers are re­
quired to limit the salaries of their clerks to the aggregate amount 
allowed by the commissioners. If such officer, therefore, employs help and 
certifies to the county auditor, compensation in excess of the aggregate 
amount allowed his office by the commissioners, he violates his official duty 
and is liable to the county for such excess payment. The county treasurer 
is not given any official or formal notice of the action of. the county com­
missioners in fixing such an allowance, nor has he in his possession any 
records of such proceedings. He is not, therefore, liable for over-paying 
the annual allowance made by the county commissioners for such clerk 
hire. 

"Under section 2980-1, General Code, however, the aggregate sum, fixed 
by the county commissioners to be expended in any one year for compen­
sation of any assistants or any employes shall not exceed a certain per­
centage of the fees, costs and allowances, etc. When in making their allow­
ances, therefore, the county commissioners violate this statute, they and all 
other county officers are charged with knowledge of this limitation and are 
liable for payment made in contravention thereto, the county treasurer as 
well as the others. 

Deputies and clerks are not required to take notice of these statu­
tory limitations and they have the right to presume that the officers will 
perform their duties as prescribed by statute. They are not liable, there­
fore, for excess amounts paid to them when they have received money in 
good faith for services performed." 

From the foregoing synopsis it appears that the county auditor in issuing a 
warrant for compensation in excess of the aggregate amount allowed to a certain 
office by the commissioners violates his official duty; that the officer employing 
the clerk and permitting the clerk to continue after the amount allowed to his 
office for clerk hire has been expended has likewise violated his official duty; also 
that the county treasurer, if he honors a warrant which calls for clerk hire above 
the total aggregate allowable to such office under the provisions of section 2980-1, 
is likewise guilty of a violation of his official duty. 

The above violations sound in tort, and I am unable to say that any one of the 
officers liable in a given case should be considered as more liable than the other, 
and am therefore unable to distinguish more definitely the degree of liability as 
presented by the various phases of the opinion referred to. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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352 .. 

STATE HIGHWAY CO:\DIISSIOX-CAX OXLY LET COXTRACT FOR 
:\IAIN :\IARKET ROAD WHEN HIGHWAY HAS BEEX LEGALLY 
DESIGXATED AS SUCH-:\lAIX :\IARKET ROAD XO. 13, ERIE COUX­
TY-CHAXGE DJ ROUTE SHOULD BE :\lADE BY STATE HIGHWAY 
CO:\DIISSIOXER-THIS PARTICULAR CASE DISTIXGUISHED. 

Contracts involving the expenditure of main market road fuuds can ouly be 
let by the state highway commissioner where the highway to be impro"<-·ed has been 
legally designated as a main market road. 

In the improvement of Main Market Road No. 13, Erie county, the state 
highway commissioner attempted to let a contract for the impro"<-·ement of a section 
of saz'd road, the highway to be improvd also including a section of proposed 
highway that has not been legally desigiUlted as a maiu market road. The con­
tractor has incurred a cousiderable expense in the matter. Under the facts of the 
Partiwlar case, a proper- procedure for the state highway commissiouer to follow 
would be to legally desiguate as a maiu market road the sectio11 of highway not 
previously so designated, and enter into a uew and valid coutract with the original 
COittractor at the Price bid i11 the first instance. 

CoLUMBus, OHio, :\lay 12, 1915. 

Holo<. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-I have your communication of ~fay 7, 1915, relating to the present 

situation with reference to the improvement of a portion of main market road 
K o. 13, situated in Erie county. You call my attention to the original designation 
of inter"-county highway l'\ o. 3, as main market road No. 13, the original designa­
tion of main market road X o. 13 being as follows: 

''Beginning at the junction of inter-county highways Nos. 3 and 31 
in Cuyahoga county. and following what is known as inter-county highway 
l'\o. 3 to the junction of inter-county highways Xos. 3 and 294 in Erie 
county." 

You further direct my attention to the fact that in projecting the survey for 
the improvement of section "L" of said main market road No. 13, said section 
"L" lying within Erie county, the state highway commissioner attempted to change 
the location of a part of said section of said main market road and his action, 
purporting to make this change, was approved by the governor. 

On April 6, 1915, this department rendered an opinion to Hon. James F. 
Flynn, Jr., prosecuting attorney of Erie county, the opinion dealing with the 
attempted change in the location of said main market road. In the opinion in 
question it was pointed out that when the state highway commissioner contem­
plated the improvement of this highway, and when said improvement was pro­
jected, a sentiment arose in favor of establishing a new road and of changing the 
route of the main market road so that said main market road would run over the 
new route, the reason for this suggested change being that the new road would 
avoid a dangerous railroad crossing and would be more direct. For the purpose 
of establishing this new road, the commissioners began proceedings under section 
6860, et seq., of the General Code, but before these proceedings had been com[Jleted, 
and before the new road had been in fact established, the state highway commis­
sioner, assuming to act under section 1184-4, G. C., 103 0. L., 451, made an order 
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changing the route of the Cleveland-Sandusky inter-county highway No. 3, and 
main market road Xo. 13, and attempted to change the route from the existing 
highway and established the said road over the projecting new road which the 
commissioners of Erie county were seeking to establish in the proceedings above 
referred to, and this attempted action of the state highway commissioner was 
approved by the governor. 

It was held in the opinion above referred to that the state highway com­
missioner was without authority to make this change and that he had no authority 
to re-locate any inter-county highway or main market road in any location other 
than along the line of an existing public highway of the state. In other words, 
the holding was to the effect that in selecting additional routes and in changing to a 
more practicable location, the state highway commissioner acts under the same 
limitation that applied in the original designation of inter-county highways and he 
must designate the additional route or the altered route so that the same will follow 
the line of an existing public. highway, and he has no authority to change a route 
and establish the same across privately owned lands. The conclusion expressed 
was that the act of the highway commissioner, in attempti.ng to change. the route 
was, therefore, without legal effect and the legal location of the inter-county high­
way and main market road in question was still along the old route. 

You call my attention to the opinion above referred to and further state 
that a contract has already been let by the state highway commissioner to 
the Fred R. Jones Company, of Cleveland, for the improvement of said section 
of main market road, the contract price being $70,107.52. 

The contract entered into as above stated, with the Fred R. Jones Company, 
covers the new section of highway which, as above stated, has never been legally 
designated by the state highway commissioner as a main market road. Since the 
opinion to Prosecuting Attorney. Flynn, above referred to, was rendered, the pro­
ceedings for the establishment of a road under sections 6860, et seq., of the 
General Code, have been carried to a conclusion by· the county commissioners, and 
such proposed new road is now a public highway. It was not, however, a public 
highway at the time the contract was let to the Fred R. Jones Company, and has 
never been legally designated as a main market road. The effect of the facts above 
stated is that when the state highway commissioner entered into the contract in 
question with the Fred R. Jones Company, he was entering into a contract involving 
the expenditure of main market road money upon a section of road and proposed 
road, part of which was not at that time a public highway and, what is more 
important to the present inquiry, part of which had never been legally designated 
as a main market road or even as an inter-county highway. You now inquire as 
to the effect of this action and as to the proper procedure to pursue in the 
premises. 

Under the provisions of section 6859-3 of the General Code, main market road 
money can only be used in the construction, improvement, maintenance and repair 
of such roads as have been legally designated as main market roads. I. am 
therefore of opinion that there was no authority for the making of the contract 
with the Fred R. Jones Company for the reason that the contract was one involving 
the expenditure of main market road funds and at the time it was entered into, 
a part of the highway covered by the improvement was not a main market road. 

This conclusion to which I have been forced, results in a most awkward and 
embarrassing situation and it remains to consider whether a course of procedure 
can be worked out that will protect the rights of all parties concerned. 

The infirmity in the original proceedings and the lack of authority on the 
part of the highway commissioner to enter into the contract in question, could not 
have been. easily ascertained by the Fred R. Jones Company at the time it entered 
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into the contract in question. The company has apparently acted in the best of 
faith, and I am informed that the company has shipped its equipment to Erie 
county, perfected its organization for the construction of the road in question, 
started the work of grading and already incurred a large expense in the matter, 
but that so far the company has not been paid anything on account of the work 
done. If the company should be deprived of all rights ·in the premises, a very 
considerable financial loss will result to it, which loss ordinary prudence on the 
part of the company probably would not have prevented. It may be observed in 
the first place that the new road must be legally designated as a main market road 
before a valid contract can be entered into with the Fred R. Jones Company. 
The only course which is open and which will result in at least a substantial com­
pliance with the law and at the same time will not result in the taking of what 
appeals to me as an unconscionable advantage of the company, would be for the 
state highway commissioner to now take the action which was formerly attempted, 
but which, for the reasons heretofore point~d out, was a nullity, and now make the 
change in the route of the inter-county highway and main market road which was 
previously attempted. If this change in the route of the main market road in 
question appeals to you as a wise and proper one, 1 suggest that you make the 
change in question and submit your action in the premises to the governor for 
his approval. If he approves of the change in route, the result will be the estab­
lishing of an inter-county highway and main market road over the new road 
recently established by the county commissioners of Erie county, under section 
6860 et seq., of the General Code. The situation will then be that all of the 
highway covered by the proposed improvement will have been legally designated 
as a main market road and the commissioner will have before him the original 
bids filed by the Fred R. Jones Company and other bidders for the construction 
of this improvement. I assume that the contract was originally attempted to be 
awarded to the Fred R. Jones Company for the reason that that company was the 
lowest bidder for the work in question. 

After taking the action above suggested and legally designating the new highway 
established by the commissioners as a main market road, and securing the approval 
of the· governor to such action, it is my opinion that it would be proper, in view 
of the peculiar facts and circumstances of this particular case, to then regard the 
bid of the Fred R. Jones Company as still subsisting and upon said bid to award 
the contract for the construction of the road improvement in question to said 
company, and to enter into a written contract with the company in question for the 
performance of the work, for the amount of its original bid. This course of action 
on your part will not do any violence to the statute requiring the letting of these 
contracts on competitive bids and will be at least a substantial compliance with the 
law limiting the expenditure of main market road funds to the improvement of 
highways that have been legally designated as main market roads. In other words, 
such a course of procedure will protect the rights of the public and at the same 
time will protect the equities of the company which has proceeded under the 
original void contract and which has incurred a considerable expense in the matter. 

I desire to expressly limit the force and effect of this opinion to the particular 
facts of this case and do not desire to be taken as holding generally that the 
state highway commissioner may advertise for and receive bids in advance of the 
time when he is authorized by law to let a contract for a specific highway improve· 
ment. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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353. 

A CORPORATIOX 11ANUFACTURIXG PRODUCTS IX OHIO A~D SHIP­
PIXG SAME TO AGEXTS TO BE SOLD UPO?II COMMISSION, MUST 
RETURN FOR TAXATIO:t\ THE STOCK OF GOODS IN EACH TAXING 
DISTRICT WHEREIN HELD ON AVERAGE BASIS AS MANUFAC­
TURER'S STOCK OF FINISHED PRODUCT-RETURN MADE BY 
PRINCIPAL OFFICER OF CORPORATION. 

A corporation ma11ufacturi11g a product in Ohio and shippi11g quantities of the 
same to local agents to be sold by them upon commission must return for taxa­
tion each stock of goods so held by such agent, i1~ the taxing district wherein the 
same is so held, on the average basis as manufacturer's stock of finished products. 
The return must be made by the president, secretary or principal accounting officer 
of the corporation, and not by the local agent. 

CoLUMBUS, OHIO, May 12, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under date of May 3rd, you requested my opinion as follows: 

"An incorporated company in this state, manufacturing fertilizers, has 
a business practice of shipping large quantities of its product over the 
state to farmers and others, to be sold by them upon commission. Admit­
ting that these shipments are not included by the manufacturing company 
in its annual tax return of the average manufactured products on hand, 
by whom and in whose name should stocks of scattered merchandise so 
held as above, be listed, and who is liable for the tax thereon? If they 
are to be listed in the name of the manufacturing company should they 
be listed under the item of 'merchandise' or 'manufacturer's stock' and 
where? 

"If these stocks of merchandise so held are to be returned by the per­
sons having them under control, should the amount returned be the value 
of the amount on hand on listing day, or the average amount in possession 
and control during the past year? 

"If the manufacturing company includes this merchandise in its tax . 
return of the average amount of manufactured goods on hand, will that 
exempt such property from taxation in the taxing district in which it was 
found on listing day, or in a taxing district in which there had been a 
large average quantity on hand during the past year; in other words, 
what is the situs of such property for taxation?" 

The questions which you submit involve a consideration of the following pro­
visions of the taxation laws of the state : 

"Sec. 5370. Each person of full age and sound mind shall list the 
personal property of which he is the owner, and all moneys in his possession, 
all moneys invested, loaned, or otherwise controlled by him, as agent or 
attorney, or on account of any other person or persons, company or cor­
poration, and all moneys deposited subject to his order, check, or draft; _ 
all credits due or owing from any person or persons, body corporate or 
politic, whether in or out of such county; and all money loaned on pledge 
or mortgage of real estate, although a deed or other instrument may have 
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been given for it, if between the parties, it is considered as security mere!)·. 
The property of a ward shall be listed by his guardian, of a minor child, 
idiot, or lunatic having no guardian, by his father, if living, if not, by 
his mother, if living, and if neither father nor mother is living, by the 
person having such property in charge; of a person for whose benefit 
property is held in trust, by the trustees; of an estate of a deceased person, 
by his executor or administrator; of corporations whose assets are in the 
hands of receivers, by such receivers, of a company, firm, or corporation, 
by the president or principal accounting officer, partner or agent thereof; 
and all surplus or undivided profits held by a society for savings or bank 
having no capital stock, by the president or principal accounting officer. 

"Sec. 5371. A person required to list property, on behalf of others, 
shall list it in the township, city or village in which he would be required 
to list it if such property were his own. He shall list it separately 
from his own, specifying in each case the name of the person, estate, com­
pany, or corporation, to whom it belongs. ~Ierchants' and manufacturers' 
stock, and personal property upon farms shall be listed in the township, 
city or village. in which it is situated. All other personal property, moneys, 
credits and investments, except as otherwise specially provided, shall be 
listed in the township, city or village in which the person to be charged with 
taxes thereon resides at the time of the listing thereof, if such person 
resides within the county where the property is listed, and if not, then 
in the township, city or village where the property is when listed . 

. "Sec. 5372. Personal property of every description, moneys and credits, 
investments in bonds, stocks, joint stock companies, or otherwise, shall be 
listed in the name of the person who was the owner thereof on the day 
preceding the second ~Ionday of April, in each year. * * * 

"Sec. 5375. A person required to list property, upon receiving a blank 
for that purpose from the assessor, or, within five days thereafter shall 
make out and deliver, annually, to the assessor, a statement, verified by 
his oath, of all the personal property, moneys, credits, investments in bonds, 
stocks, joint stock companies, annuities, or otherwise, in his possession, 
or under his control, on the day preceding the second :\Ionday of April 
of that year, which he is required to list fo'r taxation, either as owner or 
holder thereof, or as parent, husband, guardian, trustee, executor, ad­
ministrator, receiver, accounting officer, partner, agent, factor, or other­
wise. 

"Sec. 5381. A person who owns or has in possession or subject to his 
control personal property within this state, with authority to sell it, which 
has been purchased either in or out of this state, with a view to being 
sold at an advanced price or profit, or which has been consigned to him 
from a place out of this state for the purpose of being sold at a place 
within this state, is a merchant. 

"Sec. 5382. When a person is required by this chapter to make out 
and deliver to the assessor a statement of his other personal property, he 
shall state the value of such property appertaining to his business as a 
merchant. In estimating the value thereof, he shall take as the criterion 
the average value of such property, as provided in the next preceding 
section, which he has had from time to time in his possession or under 
his control during the year next previous to the time of making such 
statement, if he has been engaged in business so long, and if not, then 
during such time as he has been so engaged. Such average shall be ascer­
tained by taking the amount in value on hand, as nearly as possible, in each 
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month of the next preceding year in which he has been engaged in business, 
adding together such amounts and dividing the aggregate amount thereof 
by the number of months that he has been in business during such year. 

"Sec. 5383. A consignee shall not be required to list for taxation 
the value of property, the product of this state, which has been consigned 
to him, for sale or otherwise, from a place within this state, nor the value 
of property consigned to him from another place for the sole purpose 
of being stored or forwarded, if in either case, he has no interest in such 
property, or any profit to be derived from its sale. A person engaged in 
selling property on commission and who does not retain control of such 
property longer than forty-eight hours is not a merchant within the mean­
ing of the next two preceding sections . 

. "Sec. 5385. A person who purchases, receives or holds personal 
property of any description, for the purpose of adding to the value thereof 
by manufacturing, refining, rectifying, or by the combination of different 
materials with a view of making a gain or profit by so doing, is a manu­
facturer, and, when he is required to make and deliver to the assessor 
a statement of the amount of his other personal property subject to taxa­
tion, he shall include therein the average value estimated, as hereafter 
provided, of all articles purchased, received or otherwise held for the 
purpose of being used, in whole or in. part, in manufacturing, combining, 
rectifying or refining, and of all articles which were at any time by him 
manufactured or changed in any way, either by combination or rectifying, 
or refming or adding thereto which, from time to time, he has had· on 
hand during the year next previous to the first day of April annually, if he 
has been engaged in such manufacturing business so long, and if not, then 
during the time he has been so engaged. 

"Sec. 5386. Such average value shall be ascertained by taking the value 
of all property subject to be listed on the average basis, owned by such 
manufacturer, on the last business day of each month the manufacturer 
was engaged in business during the year, adding such monthly values to­
gether and dividing the result by the number of months the manufacturer 
was engaged in _such business during the year. Such result shall be the 
average value to be listed. A manufacturer shall also list at their fair 
cash value, all engines and machinery of every description used, or designed 
to be used, in refining or manufacturing, except such fixtures as are con­
sidered a part of any parcel or parcels of real property, and all tools and 
implements of every kind used, or designed to be used, for such purpose, 
owned or used by such manufacturer. 

"Sec. 5404. The president, secretary and principal accounting officer of 
every incorporated company, except banking or other corporations whose 
taxation is specifically provided for, for whatever purpose they may have 
been created, whether incorporated by a law of this state or not, shall list 
for taxation, verified by the oath of the person so listing, all the personal 
property thereof, and all real estate necessary to the daily operations of 
the company, moneys and credits of such company or corporation within 
the state, at the true value in money. 

"Sec. 5405. Return shall be made to the several auditors of the re­
spective counties where such property is situated, together with a state­
ment of the amount thereof which is situated in each township, village, 
city or taxing district therein. Upon receiving such returns, the auditor 
shall ascertain and determine the value- of the property of such com­
panies, and deduct from the aggregate sum so found of each, the value as 
assessed for taxation of any real estate included in the return. The value of 
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the property of each of such companies, after so deducting the value of 
all the real estate included in the return, shall be apportioned by the 
auditor to such cities, villages, townships, or taxing districts, pro rata, in 
proportion to the value of the real estate and fixed property included 
in the return, in each of such cities, villages, townships, or taxing districts. 
The auditor shall place such apportioned valuation on the tax duplicate 
and taxes shall be levied and collected thereon at the same rate and in 
the same manner that taxes are levied and collected on other personal 
property in such township, village, city or taxing district." 
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The duty of the agent to list property of the kind described by you will first 
be considered; and in such consideration the fact that the manufacturer is a cor­
poration will, for the time being, be eliminated from consideration. 

Section 5370, General Code, makes complete provision as to who shall list 
personal property for taxation. This fact is not altered by section 5375, which, 
though it mentions "agent, factor or otherwise," has no force and effect of its 
own, because primarily it fixes the date as of which the ownership, possession or 
control of property for purposes of taxation ·shall be determined, and its exact 
provision is that each person shall list the property "which he is required to list 
for taxatiou" in any of the capacities mentioned, with reference to the date therein 
named (whicl;J date, of course, has been changed by subsequent legislation not 
affecting the other substantive provisions of the section). In other words, one must 
look to some section other than section 5375 to determine what property a person 
"is required to list for taxation." One other such provision is, as already stated, 
section 5370. This section requires each person of normal status to list the 
personal property of which he is the owner; but when it comes to prescribe what 
shall be listed as agent or attorney or on account of any other person or persons, 
etc., its scope is limited to "moneys in his possession" and "moneys invested, loaned, 
or otherwise controlled by him," etc. That is to say, the first or general clause of 
section 5370 standing by itself does not require a person to list personal property 
other than moneys controlled by or in the possession of the listing person for or 
on behalf of another person. 

This general rule is enlarged as to particular classes of persons acting in a 
representative capacity by the second sentence of the section, which provides for 
the listing of the property of a ward, a minor child, idiot, lunatic, cestui que trust, 
the estate of a deceased person, corporations whose assets are in the hands of 
receivers, and companies, firms or partnerships. But the property of a mere in­
dividual of normal status in the hands of an agent is by this section not required 
to be listed by the agent, except as to moneys. 

Still ignoring for the purpose of clearness the fact that the principal in 
the case submitted is a corporation, we may consider the application of the 
statutes relative to merchants and manufacturers thereto. 

I call attention, first, to the fact that section 5381, which defines a "merchant," 
is divisible into two parts as follows: 

"(1) A person who. owns or has in possession or subject to his control 
personal property within this state, with authority to sell it, which has been 
purchased either in or out of this state, with a view to being sold at an 
advanced price or profit, is a merchant. 

"(2) A person who owns or has in possession or subject to his control 
personal property within this state, with authority to sell it, which has 
been consigned to him from a place out of this state for the purpose 
of beinll sold at a place within this state, is a merchant." 



712 AXNUAL REPORT 

To the case submitted by you the conditions of the first part of the above 
definition are not satisfied; because the property has not been purchased with a 
view to being sold at an advanced price or profit. In fact, the property has not 
been in the exact sense "purchased" at all; it has been manufactured with a view 
to being sold at the manufacturer's price. 

The conditions ef the second half of the definition are not satisfied by the 
facts stated by you, because the goods were consigned to the agent from a place 
within this state and not from a place out of this state. 

In short, the case which you submit is one case which is not embraced within 
the definition of a "merchant" by section 5381, General Code. 

An incongruity is presented by section 5383, General Code, ,vhich, insofar as 
applicable here provides that a consignee shall not be required to list for taxation 
the value of property, the product of this state, which has been consigned to him, 
for sale or otherwise, from a place within this state, if he has no interest in such 
property or any profit to be derived from its sale. The natural inference is that 
if a consignee has an interest in such property, or a profit to be derived from 
its sale (which is the case, of cour;;e, where the sale is to be on a commission) 
he is to be required to list the value of the property for taxation, even though 
it is the product of this state and has been consigned to him from a place within 
this state. But, as we have seen, no statute requires a consignee to list, either as 
a merchant and on the average basis or otherwise, property which has been con­
signed to him for sale on commission from a place within this state unless he is 
the owner of such property. A mere negative inference like that to be drawn 
from section 5382, General Code, is not sufficient upon which to base a positive 
duty to list property for taxation, with the attendant penalties for the failure to 
discharge such duty. 

Still disregarding, then, the fact that the principal in the case submitted is 
a corporation, I express the opinion that it is not the duty of the commission agent 
to list the property described by you as merchandise in his possession. 

I think that upon a casual inspection of sections 5385 and 5386, General Code, 
it will be apparent that there is nothing in these sections relative to manufacturers 
which has the effect of imposing the duty to list the goods described by you for 
taxation upon the agent. 

Still having regard to the duty of the individual agents of the corporation 
mentioned by you in the premises, let us now consider the effect of the fact tnat 
the principal is a corporation. · 

Sections 5404 and 5405, supra, require corporations to make return of all 
property of the corporation situated in each county in the state to the auditors 
of the several counties where the same is situated. This return is required by 
section 5404 of the General Code, to be made by the "president, secretary and 
principal accounting officer of the company." This provision is in apparent conflict 
with section 5370, which provides that the personal property of a "company,' firm 
or corporation" shall be listed by "the president or principal accounting officer, 
partner or agent thereof." This conflict. has existed in the law since the general 
taxation act of 1859, section 4 whereof (the predecessor of section 5370, General 
Code) provided that the property of "every company, firm, body politic or cor­
porate" should be listed "by the president or principal accounting officer, partner 
or agent thereof,"· and section 16 whereof (the predecessor of present section 
5404, General Code) provided that the "president, secretary or principal account­
ing officer" of certain enumerated corporations should list the property of such 
corporation. 

I am of the opinion that insofar as the.-e may be said to be a conflict between 
these two prodsions, the specific one relative to corporations, viz.: section 5404, 
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must control. I am inclined to the belief that there 1s no conflict at all between 
the two provisions, and that the words "or agents" in section 5370 refer to 
partnerships and unincorporated associations and not to corporations. 

For the foregoing reasons, then, it is apparent that the fact that the principal 
in the case submitted by you is a corporation does not affect the duty of its 
several agents in the premises. 

Sections 5371 and 5372, General Code, clearly provide as to the name in which 
property shall be listed, the provision being that property shall be listed in all 
cases in the name of the person, etc., to whom it belongs. In the case stated by 
you the property is not owned by the agents, but by the corporation, and it not being 
even the duty of agents to list the property, it follows clearly that it should be 
listed in the name of the corporation. 

The conclusions thus far reached furnish answers to some of your questions, 
as follows: 

"The goods in question should be listed by the corporation through 
its president, secretary or principal accounting officer. 

"The goods in question should be listed in the name of the corpora­
tion to which they belong. 

"The corporation is liable for the personal taxes thereon." 

The question embraced in the second paragraph of your letter, which assumes 
that the goods are to be listed by the agents having them under control, does not 
require any answer. 

These questions being eliminated and it being clear from what has preceded 
that the corporation must list the goods and pay the taxes ·on them, there remain 
for consideration the following questions: 

" ( 1) Should the goods in question be listed on the average basis as 
merchandise ; or 

"(2) Should they be listed· by the corporation on the average basis 
as manufacturer's stock of finished product? 

"(3) What is the situs of such property for taxation?" 

For reasons which have been suggested, I think, in discussing the statutes 
relative to the listing of merchandise on the average basis, it is clear that the 
answer to the first question must be in the negative. The corporation mentioned 
by you does not satisfy the definition of a "merchant," nor indeed does it come 
as near to satisfying such definitidn as do its agents. 

On the other hand, the company, I assume, satisfies the definition of a 
"manufacturer" in section 5385, General Code, and it is therefore the duty of the 
company to return such "articles which were at any time * * * manufactured 
or changed in any way, which from time to time, he (it) has had on hand during 
the year next previous to the first day of April annually" at the average value 
thereof ascertained in the mal)ner described in section 5386, General Code. 

Here, how-ever, two questions present themselves, as follows: 

"Are goods which a manufacturer has taken from his factory and 
placed in the hands of an agent for sale on commission to be considered 
as 'on hand' within the meaning of section 5385; and 

"If such goods are to be regarded as 'on hand,' at what place for 
the purpose of this section and aection 5371, which provides that manu­
facturers' stock shall be listed in the township, city or village in which 
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it is situated, shall the stock be regarded as 'on hand'-at the factory or 
at the residence or place of business of the agent; in other words, are such 
small stocks to be regarded as a part of the factory stock of finished 
products or as separate and distinct small stocks?" 

Of these two questions the second is, of course, dependent npon the first, for 
if it be held that when a manufacturer places goods in the hands of his agent for 
sale they thereby, cease to be "on hand" for all purposes, the conclusion would 
necessarily follow that such goods are not subject to be listed on the average 
basis, but merely at the value thereof as ascertained as of the date on which 
personal property is required to be listed for taxation. 

I find that a closely related question was considered by my predecessor, Honor­
able Timothy S. Hogan, in an opinion to the commission under date of August 
25, 1912. The question which Mr. Hogan considered as submitted by the com­
mission was as to whether or not a stock of goods constituting manufacturer's 
finished product stored in warehouse in a county other than that in which the 
manufacturing corporation's plant is located, should be regarded as located ·in 
such other county and as manufacturer's stock therein. 

Mr. Hogan found himself confronted, as I am, with the decision in Bridge 
Co. v. Yost, 22 C. C. 376, wherein it was held that a corporation engaged in Ohio 
in the business of manufacturing bridge materials and erecting bridges should 
list for taxation in the county in which its factory was located and as a part 
of its manufactured articles on hand materials shipped from its factory to a place 
in another county in the state for the purpose of being put together in the form 
of a bridge. 

This decision Mr. Hogan very properly limited to the facts of the particular 
case, it appearing not only that there were numerous distinctions between the 
decided case a;1d the case which he was considering, but also because the court 
in Bridge Co. v. Yost, supra, had seemingly overlooked such. material provisions 
of the statute as section 5371 and section 5405. 

Mr. Hogan's conclusion may be quoted from his opinion, as follows: 

"I am of the opinion that the act of a corporation in separating 
from its stock at the manufactory, articles of its finished product and 
sending them to a warehouse maintained by it in another county, causes 
the goods so separated to cease to be 'on hand' within the meaning of 
section 5385, General Code, as part of the stock which a corporation must 
list in the county where the manufactory is located." 

With this conclusion I agree, upon the grounds stated in Mr. Hogan's opinion, 
and I advise the commission on the facts submitted in your letter of May 3rd, that 
when goods have been shipped by a manufacturing corporation to agents for the 
purpose of sale on commission, they cease to be "on hand" at the factory, and 
from the time of their separation from the factory stock their value is to be 
disregarded in arriving at the average value of the goods there on hand for the 
purposes of the statute. 

But it was apparent to J\Ir. Hogan, as it is to me, that this holding did not 
furnish a complete answer to the question which he was considering. As he saw it, 
there still remained another question which he stated and analyzed ·as follows: 

"I come now to the consideration of the question as to the manner 
of listing the stock at the warehouse in the other county. Three views 
might be taken of this question: 
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"1. That it must be listed as any other tangible personal property, 
by setting forth the value of the goods on hand on the day preceding 
the second :\Ionday of April; 

"2. That it must be listed as merchant's stock; 
"3. That it must be listed as a separate manufacturer's stock." 

715 

In answering this question :\Ir. Hogan referred to a previous opinion to the 
commission under date of September 13, 1911, in which he had considered the 
case of Bridge Co. v. Yost, supra, as applied particularly to the question as to 
the listing of manufacturer's finished product sent from an Ohio manufactory to 
another state for the purpose of sale. Upon authorities therein cited he reached 
the conclusion that 

"a stock of goods maintained in a warehouse in the manner suggested in 
your question should not be listed as ordinary tangible property, but should 
be listed upon the average basis either as merchants' or manufacturers' 
stock of finished product." 

Thereupon Mr. Hogan eliminated from consideration the view that such a stock 
could be treated as "merchant's stock" for reasons similar to those which I have 
already expressed. 

Referring to section 5385, General Code, applicable to the return of a manu­
facturer, he concludes as follows: 

"Taken in connection with the provisiOn of section 5371 which I have 
already quoted, this statute furnishes to me, the proper guide for the 
listing and valuation of the warehouse stock described in your letter. 
To be sure, there is a slight inconsistency arising out of the failure of the 
statute specifically to provide for separating a stock of finished products 
into more than one part. That it was the intention of the legislature that 
this should be done, however, seems to me to be reasonably clear from 
section 5371, supra, and I cannot reach the conclusion that the general 
assembly intended to give such an artificial situs to a manufacturer's 
stock of finished products as to preclude him from keeping two separate 
stocks of said products in two different places. For the reasons already 
suggested the case of Bridge Co. v. Yost, supra, cannot be relied upon in 
support of any such construction of the law. The construction suggested is 
consistent with reason and justice and, in my opinion, ought to prevail. 

"This construction is also consistent with the provisions of sections 
5404 and 5405, General Code, pertaining to corporate returns, and permits 
corporations to return their property consisting of manufactured products 
in the counties wherein it is actually situated in accordance therewith. 

"I am, therefore, of the opinion that when a manufacturing company 
whose factory is located in one county maintains in a warehouse, or other­
wise, situate in another county, a stock of its manufactured products, such 
stock should be listed in such other county as a separate stock and manu­
factured products and valued on the average basis. No 'double taxation' 
results from adherence to this principle. The moment an article leaves the 
factory it must be charged off from the stock of finished products there 
maintained and credited to the stock of manufactured articles maintained 
at the warehouse in the other county. No single article need be included in 
the monthly averages of both stocks for any one month." 

The only difference between the case submitted to Mr. Hogan and that now 
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presented by you is that in the former case there was a considerable and substantial 
stock of goods maintained at a particular place and controlled directly· by the 
corporation itself, whereas in your case the stocks of goods are small in amount 
and value and are scattered promiscuously throughout the state in the hands 
of persons who are not in the full sense agents of the corporation, but who are 
merely its agents to sell on commission. 

I am of the opinion, however, that the distinction does not produce a dif­
ference in result. I agree with l\Ir. Hogan's conclusion and advise that the 
principles which he lays down apply to the case which you present. In other words, 
having regard to the controlling purpose of section 5371, General Code, which 
provides that manufacturer's stock shall be listed in the taxing district in which 
it is situated, and being of the opinion that section 5383 is subject to a construction 
which permits of a division of a manufacturer's stock of finished products, where 
the manufacturer has actually divided his stock for the purpose of custody and 
sale, I reach the conclusion that where a manufacturer in Ohio consigns to an 
agent in Ohio a relatively small amount of his products for sale on commission 
by the agent, such goods cease to be on hand as a part of the main stock 
of manufactured products, but are on hand from that time forward as a part of 
a separate stock of manufactured products maintained at the place of business of 
the agent, and that they should, therefore, be listed on the average basis in the 
ta;~:ing district in which the agent's place of business is located. 

Of course, sections 5404 and 5405, General Code, taken in connection with 
section 5371, and particularly the last clause thereof, would have the effect of 
fixing the situs of property of the kind mentioned by you in the taxing district 
in which if is located-at least in all counties other than the county in which the 
principal place of business of the corporation is situated; and this consideration 
would leave only the question as to whether the goods should be listed on the 
average basis or at the value thereof on hand on tax listing day for final de­
termination. 

For the reasons above stated, however, I am of the opinion that the goods 
retain their character as manufacturer's stock of finished products, subject to 
be valued on the average basis, after they are placed in the hands of agents for 
sale on commission; but that each separate small stock is to be considered as a 
distinct manufacturer's stock for the purpose of computing the average amount 
on hand at the factory and in the hands of agents, respectively. So that when a 
given article leaves the factory it ceases to be "on hand" there and becomes "on 
hand" as a part of a stock in the hands of the agent for the purpose of com­
puting the average amount. That is to say, under these circumstances, the pa·r­
ticular goods are to be charged off the account of goods on hand at the factory 
and credited to the account of goods on hand in the possession of the agent. 

Further answering your questions specifically, then,. I am of the opinion 
that the goods in question should be listed under the item of "manufacturer's 
stock" by the corporation in the taxing district in which the small stock main­
tained in the possession of the agent is located, and that the value of such goods 
so located and listed should be ascertained on the average basis. 

Any other conclusion would require a rule defining a manufacturer's stock 
in terms of mere quantity. The statutes permit of no such distinction, and I 
accordingly reach the conclusion that the mere size of a manufacturer's stock 
of finished products is no criterion by which to determine whether or not the 
value thereof is to be ascertained on the average basis. 

It follows also that the mere fact that the manufacturing company may have 
included the merchandise in question in its return of the average amount of the 
manufactured goods on hand in the taxing district in which its plant is located will 



ATTORNEY GID.'"ERAL. 717 

not exempt such goods as may have been actually on hand in a small stock in 
another taxing district from taxation in that district. The manufacturer has 
simply made an excessive and erroneous return in the district in which the factory 
is located. The other taxing districts concerned are, under favor of section 5371, 
General Code, entitled in law to the benefit of the taxes upon such property as 
should be returned therein. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttoruey General. 

354. 

TO\VXSHIP TRUSTEES-.:\0 AUTHORITY TO EXPEND MONEY FOR 
ADDITION TO TOWNSHIP HALL IN ORDER TO PROVIDE PLACE 
FOR TEMPORARY DETENTION OF PERSONS ACCUSED OF CRIME. 

Township trustees may not lawfully expend township mo1zeys in the enlarye· 
ment of a township hall. in order to provide a place for the temporary detention of 
fersons accused of crime. 

CoLt:MBt:s, OHIO, :\Jay 12, 1915. 

HoN. EARL K. SoLETHER, Prosecuting Attorney, Bowling Green, Ohio. 
DEAR SIR:-Your letter of May 7, 1915, receipt of which is acknowledged, is 

as follows: 

"We have in this county, Ross township, which lies in the northern 
part of the county and on the outskirts of the city of Toledo. In this 
township is located the immense concern of the Ford Plate Glass Company 
and the unincorporated village of Rossford, whose population is about 2,000. 

"The township trustees have a town hall at this place and on account 
of· the numerous criminal cases occurring in this section of the township, 
they desire to enlarge the town hall so as to include a jail, or rather, two 
cells for the temporary confinement of criminals. The estimated cost of 
this enlargement of the town hall will be about $200.00. 

"I have been unable to find any express statute allowing such expendi­
ture other than by implication in section 3397 of the General Code, and I 
wish you would advise me as to whether this improvement would be 
legal· under this section." 

Your question is answered by the general statement that the maintenance of a 
jail or of a place for temporary detention of persons accused of crime is not a 
township function. The law makes no provision for the discharge of any such 
function by any township officer. That is, no township officer is designated as 
the jailer, nor is there any procedure for receiving and discharging prisoners 
confined in any such township institution. In short, the statutes relative to the 
townships expressly provide for various township institutions such as township 
halls, libraries, memorial buildings, hospitals, parks, street lights and cemeteries, 
and make no mention whatever of township jails or prisons. In the scheme of 
things in this state the purpose of maintaining a jail is either a county or municipal 
one, and it would not be lawful to levy taxes on the taxable property of a township 
for such a purpose. 
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Section 13507, G. C., provides as follows: 

"If it is necessary, for just cause, to adjourn the examination of the 
accused, the magistrate may order such adjournment and commit him to 
the jail of the county, until such cause of delay is removed, but the entire 
time of such confinement in jail shall not exceed four days. The officer 
having custody of such person, by the written order of the magistrate 
may detain him in custody in a secure and convenient place other than 
the jail, to be designated by such magistrate in his order, not exceeding 
four days. The officer in whose custody any person is detained shall 
provide for the sustenance of such prisoner while in. custody." 

It will be seen that the place for the temporary detention of persons accused 
of crime and brought before a justice of the peace is the county jail. The authority 
of the justice of the peace or other magistrate, to give a written order to the officer 
having custody of the person charged with crime to detain him in custody in a 
"secure and convenient place," is not in my opinion sufficient authority for the 
township to levy taxes to furnish such a place and thus, in effect, to provide a 
township jail. It is the duty of the constable or other officer having the custody 
of the person to provide the place and also to provide for the sustenance of the 
prisoner while in custody, and neither of these obligations can be assumed by the 
township and thus shifted to the taxpayers thereof. 

Of course, the township hall may be enlarged under the statute which you 
cite, but to provide ostensibly under these sections for the real purpose of con­
structing a place for the detention of persons accused of crime would be violative 
of the law. 

I think I should state also that although section 3295, G. C., gives to township 
trustees the authority to issue bonds for the specific purpose for which municipali­
ties may issue bonds, and although municipal corporations, under section 3939, 
G. C., may issue bonds ''for erecting workhouses, prisons and police stations," yet 
it is apparent that these provisions do not have the effect of authorizing the im­
provement which you mention. It is not every purpose, mentioned in section 3939, 
for which by virtue of section 3295 township trustees may issue bonds, but only 
such purposes as constitute township purposes. The maintenance of a jail is not a 
township enterprise any more than the mainti!nance of a fire department or free 
public baths or municipal lodging houses or gas works or other public utilities 
are township enterprises. 

For all the above reasons I am of the opinion that the proposed expenditure 
may not lawfully be made. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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355. 

ARTICLES OF IXCORPORATIOX-CORPORATIOX NOT FOR PROFIT­
FEE FOR FILIXG BASED UPON CAPITAL STOCK WHEN SUCH 
CORPORA TIOX HAS CAPITAL STOCK 

The fee for filing articles of incorporation of a corporation not for profit and 
having a capital stock is based upon the amount of such capital stock and is not 
to be less than ten dollars in any case. 

CoLUMBUS, OHIO, May 12, 1915. 

Hox. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-You have requested me to advise you as to the fee for filing tht 

articles of incorporation of a corporation not for profit having a capital stock; 
the question being as to whether or not such a corporation should pay a filing fee 
of $2.00 or one based upon the amount of its capital stock, with a minimum of 
$10.00. 

I quote the material provisions of section 176 of the General Code, which is 
the only section that need be considered in answering your question. 

"Sec. 176. The secretary of stat'e shall charge and collect the follow­
ing fees for official services: 

"1. For filing articles of incorporation whose capital stock is ten 
thousand dollars or under, ten dollars; of a corporation whose capital stock 
is over ten thousand dollars, one-tenth of one per cent. upon the authorized 
capital stock of such corporation. 

"4. For filing articles of incorporation of a mutual life insurance 
corporation having no capital stock, or of other mutual corporations not 
organized strictly for benevolent or charitable purposes and having no 
capital stock, twenty-five dollars, except as hereinafter provided. 

"5. For filing articles of incorporation formed for religious, benevo­
lent or literary purposes; or of corporations not organized for profit and 
not mutual in their character, or of religious or secret societies; or societies 
or associations composed exclusively of any class of mechanics, express, 
telegraph, railroad or other employes, and formed exclusively for the 
mutual protection and relief of members thereof and their families, two 
dollars. * * *" 

It is apparent at a glance that these prons10ns, considered together, are am· 
biguous on their face, so far as furnishing an answer to the question you ask is 
concerned. A corporation of the class described by you is one of those referred 
to in paragraph five as "corporations not organized for profit and not mutual in 
their character." If paragraph five is to be regarded as special and exclusive 
provision for this class of corporations, whether having a capital stock or not, 
then it is in apparent conflict with paragraph one of the same section. On the 
other hand, the use of the language "except as hereinafter provided" in paragraph 
four tends to support the conclusion that entire paragraph five is in the nature of 
an exception to paragraph four, which relates primarily to corporations having no 
capital stock. 

In this state of the statute law the ambiguity may be resolved upon familiar 
principles by recourse to the pre-existing statute, which in this case was section 
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148a of the Revised Statutes; for the only changes which have been made in the 
statute were made in process of codification, the law not having been amended 
since 1910. 

I find that paragraph five of section 148a was as follows: 

"5. For filing the articles of incorporation of corporations formed 
for religious, benevolent or literary purposes; or of such corporations as 
are nqt organized for profit, have no capital st·ock, and are not mutual in 
their character; or of religious or secret societies, or of societies or 
associations composed exclusively of any class of mechanics, express, 
telegraph, railroad or other employes, formed for the mutual protection 
and relief of the members thereof and their families exclusively, two 
dollars." 

The words "have no capital stock" were dropped in process of codification, 
either through error (there are other probably accidental omissions in the section, 
as, for example, in paragraph one thereof) or in the belief that paragraph one 
provided fully and exclusively for the fee for filing articles· of incorporation of 
companies having a capital stock. 

It is my opinion that present section 176 is to be given the same substantial 
meaning as section 148a, Revised Statutes, and that, therefore, the fee for filing 
articles of incorporation of a company org-anized not for profit, but having a capital 
;tock, is governed by paragraph one of said section 176, and it is based upon the 
authorized capital stock of the company, not to be less than ten dollars in any 
case. 

I herewith return the proposed articles of incorporation of the D. K. E. 
Chapter House Company, with check, revenue stamps and letter attached thereto. 

356. 

· Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

EFFECT OF AMEXDED SENATE BILL XO. 45-WHERE CITIES HAVE 
A CERTAI~ MINIMUM POPULATION THERE SHALL BE TWO 
EXECUTIVE OFFICERS "CONTROLLER OF FINANCE" AND "CITY 
TREASURER"-IN CERTAIN OTHER CITIES ONLY ONE SUCH 
OFFICER IS PROVIDED TO DISCHARGE DUTIES OF BOTH OF 
SUCH OFFICERS. 

The general assembly is without power to provide for cities having a popula­
tion of three hundred thousand or over, excepting those which have or may hm;c 
adopted charters for their OWl! govern111ent, a fralllework of government differeilt 
from that applicable to all cities. 

CoLUMBUs, 0Hro, May 12, 1915. 

HoN. HARRY L. FEDERMAN, Chair111an Cities Co111mittee, House of Representatives, 
Columbus, Ohio. 
DEAR SIR:-You have submitted to me for my examination amended senate 

bill No. 45 and certain proposed amendments thereto, the effect of which amend-
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ments is such as to provide that in municipal corporations having a certain minimum 
population there shall be two executive officers, designated, respectively, as the 
"controller of finance" and the "city treasurer"; whereas in all other cities by the 
provisions of the main bill one officer, to be known as the "controller of finance," 
is to discharge the functions of both such officers. 

You request my opinion as to the constitutionality of this classification. 
Since the well known decisions in State ex rei. Kniseley v. Jones, 66 0. S., 453, 

and State ex rei. v. Beacon, 66 0. S., 491, the question as to the power of the 
legislature to classify cities for. the purpose of legislation respecting the form of 
municipal government has been, in a way, an open one. In these cases the supreme 
court wiped out, so to speak, all the mass of laws, nominally general and uniform, 
but substantially special and Jocal, which had grown up under previous decisions 
of the court. 

The greund of the decision in 1902, to be precise, was that the classifications 
that had theretofore existed were unreasonable and were such, in the language of 
the second branch of the syllabus in State ex rei v. Jones as to "evince the legisla­
tive intention that municipalities having substantially the same conditions and 
characteristics shall not enter and remain in the same class." But the court did 
not go so far in these cases as to hold that the legislature was without power to 
classify municipal corporations otherwise than in the manner in which they were 
then classified by the constitution, viz: into cities and incorporated villages, as is 
shown by the fifth branch of the syllabus which is as follows: 

5. Whether the provisions of the 6th section, of article 13, ordaining 
that: 'The general assembly shall provide for the organization of cities, 
and incorporated villages, by general laws,' is an exclusive classification of 
municipalities into cities and villages, we do not determine." 

See also on this point Gentsch v. State, 71 0. S., 151. 
In the case last cited there is language, both in the syllabus and in the opinion, 

which asserts positively the right of the -legislature under the constitution as it 
existed prior to 1913 to classify cities upon a general and reasonable basis for the 
purpose of providing by law for the organization thereof. However, this portion 
of the syllabus and opinion was concurred in by but three of the six judges then 
constituting the court. Two of the remaining judges did not sit and the third, 
Judge Shauck, did not concur in this portion of the decision, but placed his con­
currence in the judgment upon other grounds stated in the syllabus and in the 
opinion, viz. : that the legislation complained of in the case and held constitutional 
by the decision related to the holding of elections, and was a part of the general 
election laws, and was not limited in its scope to municipal elections as such; 
therefore, the statute was not one for the organization of cities and villages, but 
was one respecting the conduct of elections. 

It will be seen, therefore, that prior to November 15, 1912, the law respecting 
such a question as is raised by your inquiry was in a state of uncertainty. 

In my opinion, however, the present constitutional provisions with respect to 
the organization and government of municipal corporations are substantially 
different from those in effect when the decisions cited were rendered. The former 
provisions were article 13, sections 1 and 6, which have never been expressly 
repealed. Section 6 of article 13 has, however, been supplanted by present article 
18. 

Such former provisions are as follows: 

Article 13, section 1 : '"The general assembly shall pass no special act 
conferring corporate powers." 
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Article 13, section 6: "The general assembly shall provide for the 
organization of cities, and incorporated villages, by general laws, and re­
strict their power of taxation, assessment, borrowing money, contracting 
debts and loaning their credit, so as to prevent the abuse of such power." 

Article 18, sections 1 and 2, in force since ·Kovember 15, 1912, are as follows: 

"Section 1. Municipal corporations are hereby classified into cities 
and villages. All such corporations having a population of five thousand or 
over shall be cities; all others shall be villages. The method of transition 
from one class to the other shall be regulated by law." 

"Section 2. General laws shall be passed to provide for the incorpora­
tion and government of cities and villages; and additional laws may also 
be passed for the government of municipalities adopting the same; but no 
such additional law shall become operative in any municipality until it shall 
have been submitted to the electors thereof, and affirmed by a majority of 
those voting thereon, under regulations to be established. by law." 

A comparison of the new constitutional provisions with the old ones will 
show that the following changes have been made: 

1. The language "municipal corporations are hereby classified into 
cities and villages," which is found in article 18, section 1, was lacking in 
the former constitution, save by implication. The express provision that 
municipal corporations "are hereby" classified into cities and villages gives 
rise to the inference that this is the only classification of municipal cor­
porations that may be made-that is, that the classification shall be constitu­
tional and that the legislature shall have no power to make further 
classifications. 

2. The old constitution provided that the general assembly should 
provide by general laws for the "organization" of cities and incorporated 
villages; whereas section 2 of article 18 provides that general laws shall 
be passed to provide for the "incorporation and government" of cities and 
villages. .If there is a difference in the effect of these two provisions it 
would lie in the fact that the laws for the government of cities must be 
general as well as the laws for the mere incorporati01~ of such municipali­
ties. 

3. The provision in section 2 for the passage of additional laws for 
the_ government of municipalities adopting the same and the provision of 
section 7 of article 18, not above quoted, that any municipality may frame 
and adopt a charter for its own government, point the way by which a 
municipality may avoid the effect of the general and uniform laws passed 
for the government of all cities. A strong inference is thereby raised that 
the same result can not be attained even to the extent suggested by the 
amendments pending before your committee in any other way. 

Aside from the change in the language of the constitution· and the doubt arising 
under the language of the constitutional provisions formerly in force, the amend­
ments submitted by you to me raise another question, in that their effect is to 
make special provision for the city of Cincinnati, and that city alone. This is 
because there are but two cities in the state having a population of over three 
hundred thousand, and one of these cities, Cleveland, is governed by a self-adopted 
charter. While, technically, the statute so long as it is in force will apply to 
any city which may attain a population of over three hundred thousand and be 
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governed by the general laws; yet looking through the form to the substance of 
the legislation in the manner in which the supreme court in 1902 viewed the con­
ditions then confronting it, one can not escape the conclusion that the intention 
of the amendments is to make one provision for Cincinnati and another provision 
for all the other cities in the state. On the principles laid down in the case of 
State ex rei Kniseley v. Jones, supra, such legislation would have been invalid even 
under the former constitution. 

Although the question is not free from doubt, I advise your committee that if 
the bill which. has been submitted to me should pass and be approved with the 
amendments which I have considered, it would probably be held unconstitutional. 

357 . 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

. AME!\DED ORDER, STATE BOARD OF HEALTH-APPROVAL-SEW­
ERAGE AND SEW AGE PLANT, VILLAGE OF CHAR DO:\', OHIO. 

Ame11ded order of state board of health approved for sewerage and sewage 
treatment plant, village of Cha;do11, Ohio. 

CoLUMBus, Orrro, :May 13, 1915. 

RoN. FRANK B. vVILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-Enclosed you will find an amended order of the state 

board of health relating to the sewerage and sewage treatment plant for the village 
of Chardon, said order to become effective when you have approved the same. 

I have conferred with the state board of health and with the city solicitor of 
Chardon relative to this matter, and upon being satisfied as to conditions it is my 
c.pinion that the order should be approved and I have approved the same under the 
provisions of section 1254 of the General Code, and the same is now transmitted 
for your approval. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Gmeral. 
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358. 

STATE HIGHWAY COMMISSIOXER-COXTRACTOR'S RIGHT TO COM­
PEL A W ARDI~G OF CO::\'TRACT, LIMITED-REQUIRE:\IENTS ~I:A Y 
BE WAIVED BY COMMISSIO:t\ER IN A W ARDI:t\G A CO:t\TRACT. 

A contractor cannot compel the slate highway commissioner to award a contract 
to him unless the contractor has complied with all reasonable requirements of the 
highway commissioner as to the form of bids; but the highway commissioner may 
waive his own requirements and award a contract even though the proposal may 
not comply with all the regulations of the highway department zt•h,re such a waiver 
will not work any Prejudice to the rights of the public. 

CoLUMBus, OHIO, May 13, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have two communications from you under date of May 3, 1915, 

transmitting to me for my examination the bids of certain contractors for inter­
county highway work. 

On the vVauseon-Morenci road in Fulton county, H. G. Zeller was the lowest 
bidder, but in filling out a blank form which bidders are required to ·use, he failed 
to write in words the amount of his bid, merely using figures, and these figures 
are written in pencil instead of ink. . 

On the Van \Vert-Ottawa road, in Putnam county, bidders were required to 
submit their bids in two items, one item covering excavation and foundation course 
and the other item covering the top course and the finishing of hermes, ditches and 
slopes. Barnes & Almendinger were the lowest bidders. The estimated cost of item 
No. 1 was $7,062,88, and the estimated cost of item No. 2, was $7,386.56. In filling 
out their proposal for the work, Barnes & Almendinger failed to divide the amount 
bid between items No. 1 and No. 2, and bid $13,500 on item Xo. 1 and left blank 
the appropriate space for filling in the amount of their bid as to item 2. 

The sections of the General Code relating to the letting of contracts for inter­
county highway improvements contain no refernce to the form in which bids shall 
be received, and it is broadly provided in section 1202, G. C., that "the bids received 
for an improvement shall be filed and opened at the time stated in the notice and 
shall coliform to such other regulations as the ·state highway commissioner may 
direct." This provision places it within the power Of the state highway commis­
sioner to make any reasonable regulations as to the form in which bids shall be 
received. 

I· learn by .inquiry that certain regulations have been adopted by your depart­
ment, and among these regulations are provisions to tl}e effect that contractors in 
bidding upon inter-county highway improvements must use a blank form of pro­
posal prescribed by the highway department; that the highway commissioner may, 
when in his judgment it is proper, require separate bids on separate items; and 
that the amount of a contractor's bid must be written out in the bid in words and 
also set forth in figures, and that this must be done in ink. The requirement that 
ink must be used is printed upon the blank form of proposal furnished by the 
highway department. I am unable to say that any of these requirements are un­
reasonable or that under the provision of section 1202, G. C., above quoted, the 
highway commissioner is without authority to make any of the regulations in 
question. 

It remains to examine into the effect of the failure of the contractors in 
question, H. G. Zeller and Barnes and Almendinger, to comply with certain require-
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ments of the highway department relating to the form of bids, the particular 
defects in their bids being set forth above. While a contracttor could not compel 
the state highway commissioner to award a contract to him unless the contractor 
had complied with all reasonable requirements of the state highway commissioner 
as to the form of bids, yet I am not prepared to say that the commissioner could 
not, if he deemed it proper, award a contract to a bidder who had failed to comply 
with certain requirements of the department relating to the form of his proposal. 
The requirements are imposed by a rule of the department and not by a legislative 
enactment, and I am of the opinion that in proper cases the commissioner may 
waive his own requirements and award a contract even though the proposal may 
not comply with all the regulations of the highway department. 

The question of whether or not a particular case is a proper one for the 
exercise of this discretion and for the waiving of any requirements by the com­
missioner, depends upon whether or not such a waiver will work any prejudice to 
the rights of the public. 

As to the requirements now under consideration, it is apparent that the require­
ment that the amount of a bid must be set forth in both words and figures and 
that tills must be done in ink has for its purpose the elimination of any po.ssibility 

· of subsequent alteration or of misunderstanding as to the amount of a bid. If, 
therefore, you are able to determine with certainty the amount of the bid of H. G. 
Zeller, and if no question of subsequent alteration enters into the matter, then it 
is within your discretion to waive your requirements as to this matter and award 
the contract to :VIr. Zeller. The same general rule would apply to the bid of Barnes 
and Almendinger, and if the division of the amount of the bid between the separate 
items be not important to your department or material to the proper handling of 
the work, then it is within your power to waive your requirement in this particu­
lar and award the contract to Barnes and Almendinger. 

359. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE BOARD OF HEALTH-APPROVAL OF A~IEXDED ORDER RELA­
TIVE TO SEW AGE ·woRKS FOR CITY OF AKROX. 

Ame11ded order of state board of health for sewage treatment works, city of 
Akron, Ohio, is regular and subject to approval. 

CoLt:li!Bt.:s, Omo, ~Jay 13, 1915. 
HoN. FRANK B. WILLIS, Govemor of Ohio, Columbus, Ohio. 

l\Jy DEAR GovERNOR :-Enclosed herewith please find amended order of the 
state board of health relative to sewage treatment works for the city of Akron. I 
have examined the order, which is issued under section 1251 ·of the General Code 
of Ohio, find the same regular, and it is my opinion that it should be approved 
Having approved the same under the provisions of section 1254 of the General 
Code, I am transmiting the order to you for your approval. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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STATE BOARD OF HEALTH-NO AUTHORITY TO E~IPLOY 
PUBLIC l\'URSES 

The state board of health has no authority under existi11g laws for appropria­
tion of funds to pa3• compeusation and expenses of public nurse; 11or is the state 
board of health authorized by law to employ public nurses. 

CoLUMBus, OHIO, May 13, 1915. 

State Board of Health, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your request for an opinion dated April 30, 

1915, which is as follows: 

"During the past two or three years in a number of cities in Ohio, the 
board of health has appointed 'public health nurses.' The question has been 
raised as to whether or not the board of health has the authority to employ 
a public health nurse and whether council has the authority to appropriate 
to the board of health the funds to pay the compensation and expenses 
of the nurse. I shall be very glad to have your opinion as to whether or 
not the board of health may legally employ a public health nurse. 

"In explanation, I enclose a statement by Mr. Bauman relative to 
his opinion of the state law as it relates to this subject." 

With your letter you enclose a communication from Mr. James E. Bauman, 
assistant secretary of your board, in which he contends that there is ample 
authority under existing statutes to authorize council to make an appropriation 
to the board of health for the employment of a public health nurse. Mr. Bauman 
quotes a number of statutes under which the board of health operates, but not­
withstanding all of his statements he is frank to admit that if the authority to 
employ a public nurse exists at all it is by inference. 

I have read the letter of Mr. Bauman very thoroughly and while he presents 
the question in an attractive manner, I do not find from the authorities he quotes 
nor from any of the laws in existence, authority for the board of health to employ 
a public nurse. Particular stress is laid on the authority contained in section 4411 
of the General Code, which is as follows: 

"The board may also appoint as many persons for sanitary duty as 
in its opinion the public health and sanitary condition of the corporation 
require, and such persons shall have general police powers, and be known 
as the sanitary police, but the council may determine the maximum number 
of employes so to be appointed," 

and which is supplemented in 103 0. L., at page 436, as follows: 

"The board shall determine the duties and fix the salaries of its 
employes; but no member of the board of health shall be appointed as 
health officer or ward physician." 

The sections quoted above provide for the employment of persons to be known 
as "sanitary police" who shall have and exercise general police powers, and it is 
argued that because of the development of certain disease and the progress made 
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in the determination as to cause and prevention of disease, that a broad interpre­
tation would be given to the sections quoted above for the purpose of meeting the 
various situations which exist and which come under the control of the state 
board of health. 

I am unable to place a public nurse in the class as comprehended by section 
4411 of the General Code. The legislation had under consideration the question 
of the necessity of a nurse to be employed by the board of health, and in section 
4436 of the General Code, provided as follows: 

"vVhen a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all 
persons confined in such house or place, food, fuel and all other necessities 
of life, including medical attendance, medicine and nurses, when necessary. 
The expenses so incurred, except those for disinfection, quarantine, or 
other measures strictly for the protection of the public, when properly 
certified by the president and clerk of the board of health, or health officer 
where there is no board of health, shall be paid by the person or persons 
quarintined, when able to make such payment, and when not by the 
m~nicipality in which quarantined." 

The section quoted above contains the only authority which addresses 
itself to the employment of a nurse, and this is limited to special cases. It would 
appear, therefore, that if there be the need for a public nurse that is to be gathered 
from the very able argument of Mr. Bauman, the question is one which should be 
.addressed to the legislature rather than to this office, as I am of the opinion that 
there is no authority on the part of council to appropriate to the board of health 
the funds necessary to pay the. compensation and expenses of a public nurse, nor 
is there authority on the part of the board of health to employ such nurse, except 
.that contained in section 4436 of the General Code. 

361. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COUXTY BOARDS OF SCHOOL EXAMINERS-NOT REQUIRED TO PUB­
LISH NOTICE FOR EXAMINATION OF APPLICANTS FOR COUNTY 
TEACHERS' CERTIFICATES. 

Under the provisions of section 7817, G. C., as amended, 104 0. L., 103 county 
boards of school examiners are no l011ger required or authorized to publish notice 
of the time and place of holding public meeti11gs for the examination of applicants 
for county teachers' certificates. 

CoLU~!Bt:s, Oaro, May 13, 1915. 

HaN. LEVI B. MooRE, Prosecuti11g Attorney, TVaverly, Ohio. 
DEAR SrR :-I have your letter of ~lay 4th, which is as foilows: 

"Section 7817 of the General Code (104 0. L.. oae:e 103) fixes the 
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dates for the examination of applicants for county teachers; certificates, 
but I can find no authority f01" having thes~ dates published in the county 
newspapers or for paying the same if they are published. · 

"I have some bills of that character before me a\vaiting your opinion 
as to th!! legality of the same." 

Section 7817, G. C., prior to its amendment m 104 0. L. 103, provided as 
follows: 

"Each board (the county board of school examiners) shall hold public 
meetings for the examination of applicants for county teachers' certificates 
on the first Saturday of every month of the year, unless Saturday falls on 
a legal holiday, in which case, it must be held on the succeeding Saturday, 

· at such place or places within the county as, in the opinion of the board, 
best will accommodate the greatest number of applicants. Kotice thereof 
shall be published in two weekly newspapers of differeQt politics printed 
in the county, if two papers thus are published, if not,. then a publication 
in one only Is required. In no case shall the board hold any private ex­
amination or antedate any certificate.'' 

Section 7835, G. C., prior to its amendment in 104 0. L., 107, provides: 

"Such board may contract for the use of suitable rooms in which to 
conduct examinations, for the printing of examination questions, may 
procure fuel and light, and employ janitors, to take charge of the rooms 
and keep them in order. Expenses so incurred, together with the cost 
of advertising notice of their meeting as required by law, shall be paid 
out of the county treasury on orders of the county auditor, who shall issue 
them upon the certificate of the president of the board, countersigned by 
the clerk." 

Section 7817, G. C., as amended in 104 0. L., 103, provides: 

"Each board shall hold public meetings ·for the examination of ap­
plicants for county teachers' certificates on the first Saturday of Sep­
tember, October, January, March, April, May and the last Friday of 
June and August of each year, unless any such day falls on a legal holiday, 
in which case, it shall be held on the corresponding day of the succeeding 
week, at such place within the county as, in the opinion of the board, best 
will accommodate the greatest number of applicants. In no case shall the 
board hold any private examination or antedate any certificate." 

Section 7835, G. C., as amended in 104 0. L., 107, provides: 

"Such board may contract for the use of suitable rooms in which to 
-conduct examinations, may procure fuel and light, and employ janitors to 
take charge of the rooms and keep them in order. Expenses so incurred 
shall be paid out of the county treasury on orders of the county auditor, 
who shall issue them upon the certificate of the president of the board, 
countersigned by the clerk." 

It will be observed that, in amending section 7817, G. C., the legislature omitted 
the provision requiring the publication of notice of the time and place of holding 
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examinations of applicants for county teachers' certificates, and that section 7835, 
G. C., was amended by omitting vom the provision authorizing the payment of 
expenses incurred in holding such examinations the words "together with the cost 
of advertising notice of their meeting as required by law." 

It was clearly the intent of the legislature, in so amending section 7817, G. C., 
and in amending section 7835, G. C., to conform to section 7817, as amended, to 
do away with the publication of notice of holding said examinations as originally 
pro~ided in section 7817, G. C., and to eliminate the expense incident thereto. 

The act of the general assembly amending these sections became effective 
May 19, 1914. 

Replying to your question, I am of the opinion that any publication of notice 
for the aforesaid purpose made on or after said date were without authority in 
law, and any bills for expense so incurred are not valid claims against this county. 

362. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

IXSURAXCE-INTER-IXSURAXCE EXCHANGE IS EI\GAGED IN BUSI­
NESS OF INSURAXCE-PEXALTY FOR ATTORNEY IN FACT AXD 
POLICY HOLDERS-LIABILITY OF EXCHAXGE FOR EXERCISING 
FRANCHISE OF WRITING INSURANCE. 

The attonzey in fact for the Merchants' and Manufacturers' Inter-lllsura11ce 
Exchange is an insurance agent under the provisions of section 644, G. C., and 
unless licensed is liable to the penalty prescribed in section 672, G. C. 

The contracts entered into by the members of the Merchants' and Manufac­
turers' Inter-hzsurance Exchange are contracts of insurance and the association 
being unauthori:::ed by the superintendent of i11surance to engage in the insurance 
business, the policy holders therein are liable to the tax of five per cent. under 
section 644-1, G. C. 

The 11ferchants' and ,\fanufacturers' Inter-Insurance Exchange, each of the 
members thereof, and the attorney in fact are unlawfully engaged in the business 
of writing insurance contrary to the provisions of section 665, G. C., and subject 
to the penalty of section 672, G. C., and may also be ousted from exercising the 
franchise of writing insurance b:y proceeding ilz quo warranto. 

CowMaes, MAY 13, 1915. 

Hox. FRAXK TAGGART, Superintendent of Insurance, Columbus, Ohio. 
DEAR Sm :-I have your letter of April 20, 1915, requesting my opinion .as 

follows: 

"I am enclosing herewith circular of the :Merchants' and ::\fanufac­
turers' Inter-Insurance Exchange, also blank power of attorney for one 
L.L.L., two original policies issued by this association to residents of 
the state of Ohio, three photographs of policies issued to residents of 
Galveston, Texas, receipt of money by L.L.L., and letter of ::\fr. L. to 
::\Ir. ]. H., Cincinnati. 

"These exhibits show the plan that is being adopted by a class •Jf 
individuals who are very industriously engaged in making insurance 1'' 
this state. 
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"They are not authorized to do business within the state,-indeed it 
is doubtful if they can be so authorized. The so-cal_led attorneys in fact 
solicit this class of business without being licensed as agents, and have 
no other authority save the signed power of attorney. 

"What I am desirous of knowing is: First. As to the liability of the 
alleged attorney in fact under sections 644 and 672 of the General Code 
of Ohio. Second. I am desirous of knowing whether or not this is insur­
ance, and, if authorized insurance, the liability of the alleged insured to 
pay the tax of five per cent. under section 644-1 and section 664-3. 

"It is the contention of the people who are engaged in this business 
that section 664-3 relieves them from responsibility, but you will notice 
that these associations do not confine themselves to residents of this state, 
in fact, these people have gone over the entire state, and have included not 
only residents of the state, but citizens and residents of other states. 

"I beg, also, to call your attention to section 665 of the General Code. 
"It is very desirable that this question be settled, as this department 

is constantly called on to correct associations of this character who are 
transacting business in all parts of the state. If they are not authorized 
to write insurance, proceedings should be commenced to stop this business, 
and the taxes provided for in section 664-1 should be collected, and the 
peqons making this insurance under the guise of acting as attorney in 
fact should be published. This department will co-operate with you in any 
way in an:iving at the correct conclusion, and if violation of the law exists, 
will be pleased to assist your department in bringing offenders to task." 

The circular of information of the Merchants' and Manufacturers' Inter­
Insurance Exchange submitted with your letter contains the following paragraph 
indicating the method or plan of insurance: 

"Each inter-insurer makes a deposit equal in amount to what he would 
pay as premium to stock companies for the same amount of protection 
for a like period of time. His proportion of payments for losses and 
expenses is to be paid from his deposit. At the end of twelve months 
one-half of the amount remaining of his deposits, after the payment of 
losses and expenses, is used to create a 'reserve fund.' The other half is 
returned to him in cash. When the amount to his credit in the reserve 
fund <l¥gregates twice the amount of his annual deposit, and as long as his 
reserve fund is sustained at that figure, he shall have returned to him in 
cash, at the end of each succeeding year, all other savings." 

The application for insurance· signed by the insured is as follows: 

"APPLICATIOX FOR H\'TER-INSURAXCE 

"To L.L.L., Attorney-in-Fact, 
"c/o Merchants' and Manufacturers' Inter-Insurance Exchange, 

"Cincinnati, Ohio. 
"The undersigned, desiring protection against direct loss or damage 

by fire for one year, from the ______________ day of_ ________________ , 19L_, 
to the __________________ day oL ____________________ , 19L_, for an amount 

of ------------------------dollars, hereby contracts to interchange indem­
nity with other contractors, subject to all the conditions set forth in the 
power of attorney given him to L.L.L., and agrees to make a deposit of 
________________________ dollars· in cash. 
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"The property to be protected is located at---------------------------­
Description to follow. 

"--------------------------------------------Signed 
"Date __________________________ " 
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The following is the form of power of attorney which is printed on the back 
of the application above quoted, and is also signed by such applicant and referred 
to m the explanation : 

"WHEREAS, There has been established at the office of L.L.L., in 
Cincinnati, Ohio, a bureau where merchants and manufacturers may inter­
change insurance for the protection of their respective properties and or 
interests, such bureau being called 'Merchants and Manufacturers' Inter­
Insurance Exchange.' 

"l'\OW, THEREFORE, The undersigned, each severally for himself 
and not jointly, does hereby appoint L.L.L. our attorney for us and in 
our name, place and stead: 

"To interchange indemnity against loss by fire with other signers of 
this or like contracts; to accept and make binding upon us, applications 
for such indemnity insurance; to subscribe with our name, or in his name 
as attorney-in-fact, issue, change, modify, re-insure, or cancel contracts 
therefor, containing such terms, clauses, conditions, warranties and agree­
ments as he may deem best ; to demand, receive, collect and receipt for all 
deposits, or sums paid in accordance with the terms of such contracts; to 
perform or waive all agreements or stipulations of any such contracts; 
to adjust and settle all losses; to give, receive or waive any notice or 
proofs of loss; to appear for us in any suits, actions or proceedings and 
bring, defend, prosecute, compromise, settle. or adjust the same; and, in 
general, no matter whether specifically authorized herein or not, to do or 
perform every act that we, ourselves, could do in relation to the making, 
performance, compromise, settlement or adjustment of any contract of 
indemnity hereby authorized. 

"As the purpose of this power of attorney 'is only to enable us, through 
our attorney, to exchange indemnity with other contractors, the exercise of 
the powers hereby granted shall be strictly confined to such purpose and be 
subject to the following limitations, viz.: 

''First. Our liability, above the amount of our annual deposit and our 
surplus, shall be limited to ($150.00) one hundred and fifty dollars. 

"Second. Our attorney shall not have power to bind us for the 
obligation of any other contractor, but he shall bind us separately and for 
ourselves alone. 

"Third. Our attorney shall only bind us upon the same terms and condi­
tions that he shall bind other parties signatory to this or like contracts. 

"In order that the acts hereby authorized may be properly carried on, 
the same shall be conducted subject to the following regulations, viz.: 

First. An advisory committee, composed of the signers of this or 
like contracts, shall be selected annually for a term expiring during the first 
week in January of each year, and in annually choosing successors, our 
attorney is authorized to ask all contractors to name in writing those 
parties whom they desire to serve as such committee. All moneys that may 
come into the hands of our attorney shall be deposited in banks or invested 
in securities subject to the approval of such committee, and all disburse­
ments shall be by check, signed by said attorney, and our attorney is hereby 
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authorized and instructed to pay out of our funds in his possession our 
proportion of any losses or other liability as adjusted or compromised 
and in case at any time the balance standing to our credit shall be insuffi­
cient to meet our proportion of any loss or losses or other liability, we 
hereby agree to remit on demand and we authorize said attorney to draw 
on us at sight for the necessary amount. If the liability of any member 
of said committee as an indemnitor shall be terminated for any reason, 
or if his power of attorney be revoked or cancelled, he shall cease to be 
a member. of the committee and the attorney and the remaining members 
shall fill the vacancy. Said committee shall serve until their successors 
are chosen. The powers herein conferred upon said attorney may, at any 
time, be deputized by him to any other person he may select, subject to 
the written approval of the majority of said committee. 

"Second. Said attorney shall keep separate account of all moneys 
due us, which shall be at all times open to our inspection. As compensa­
tion to the attorney (and in consideration of the guarantee of the solvency 
of the contractors) said attorney may deduct from any money of ours that 
may come into his hands, twenty-five per cent. thereof; in consideration 
whereof, he shall defray all expenses incident to the business hereby author­
ized, except legal expenses, taxes, or expenses of the advisory committee, 
of which we shall bear our pro rata share. Said attorney may transfer 
the office to any other place or places in the United States. 

"Third. The signers hereof shall ha\·e no joint funds, capital, or 
stock, nor shall business be conducted by them jointly, nor shall they 
have any power to bind each other, but each shall act separately and not 
for any others. 

"Fourth. There shall be set aside one-half of our savings as a surplus 
or reserve fund until such surplus or reserve fund shall equal twice the 
amount of our last annual deposit, and all other savings shall be returned 
to us annually in cash. 

"Fifth. This power of attorney is strictly limited to the use and 
purpose herein expressed and to no other purpose, and may be terminated 
at any time by the undersigned or by the attorney, by either giving to 
the other ten days' notice in writing, and thereupon our attorney shall 
within thirty days completely liquidate our account and return to us any 
net surplus and reserve, provided, however, that there shall be at that. 
time no outstanding unadjusted losses on which we are liable nor adjusted 
losses on which our liability is unliquidated. 

"IN WITNESS WHEREOF, We have hereunto set our hands and 
seals the ______________________ day of_ ___________________________ , 19L-. 

Witness _____ - __ ---------------____________________________ ------. Seal. 
Seal." 

The form of the policy of insurance submitted contains the following pro­
visions: 

"Each contractor contracting herein exclusively for such contractor 
alone, and each represented under separate power of attorney by L.L.L., of 
Cincinnati, Ohio, called herein the attorney, and it being understood that 
wherever in this contract the word 'contractors' occurs, it means, and 
shall be taken and construed to mean, each of the contractors individually, 
as if a separate contract were issued for each contractor, and as the 
consideration for and as a part of this contract that each of the con-
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tractors has entered into an agreement with each of the other contractors 
to exchange indemnity on the property of each other to the several amounts 
respectively authorized by and upon the terms and conditions expressed in 
said agreement, which is hereby made a part of this contract, it being 
thereby provided that no contractor shall in any event be made jointly liable 
with the others or with any one or any of the others or otherwise than 
severally." 
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A condition of said policy form printed m heavy type on the back thereof 
is as follows: 

"In the event of litigation herein, to avoid a multiplicity of suits, no 
suit or other proceeding at law or in equity shall, in any event, be begun 
or mainta~ned for the recovery of any claim upon, under or by virtue of 
this contract against more than one of the contractors at any time, nor in 
any court other than the highest court of original jurisdiction; nor unless 
the attorney in fact named herein shall have theretofore been given thirty 
days' notice in writing of the intention to bring suit under this contract; 
and, it is agreed between the insured and each of the contractors that a 
final decision in such suit, or other proceedings, shall be taken to be deci· 
sive of the similar claim, so far as the same may subsist, against each of 
the other contractors, absolutely fixing his liability in the premises ; each 
of the contractors, in consideration of the entire stipulation, so far as he 
individually is or may be concerned, expressly agrees to accept and abide 
by the result of such final decision in the same manner and to the same 
effect as if he had been sole defendant in a similar suit or proceeding as 
to the similar claim against him, so far as the same may subsist, save and 
accept, however, as to the matter of costs and disbursements; the attorney 
being authorized as to each contractor, to receive and admit service of 
process in, and defend, compromise or settle any suit or other proceeding 
begun or maintained as aforesaid." 

Sections 644 and 672 of the General Code referred to in your first question 
are as follows : 

''Section 644. No person, company or corporation, in this state, shall 
procure, receive or forward applications for insurance in any company or 
companies not organized under the laws of this ~tate, or in any manner aid 
in the transaction of the business of insurance with any such company, 
unless duly authorized by such company and unless duly licensed by the 
superintendent of insurance. 

"Section 672. vVhoever violates any provision herein relating to the 
superintendent of insurance or any provision of an ·insurance law of this 
state, for the violation of which no penalty is elsewhere provided, shall 
be fined not more than one thousand dollars or imprisoned not more 
than six months, or both." 

The answer to your first question depends upon the meaning and scope of 
the words "company or companies not organized under the laws of this state" as 
used in section 644 supra. The attorney in fact is clearly an agent procuring and 
receiving applications for insurance, but do the several individuals who have 
appointed him as their attorney in fact constitute or come within the meaning of 
the word '·company" as used in the said section? 
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Section 670, of the General Code, provides : 

"The provisions herein relating to the superintendent of insurance 
shall apply to all persons, companies and associations, whether incorporated 
or not, engaged in the business of insurance." 

The substance of the language of this last section was a part of section 289 
of the Revised Statutes of Ohio as enacted in 99 0. L., '131, which was by the 
codifying commission separated into four sections of the General Code, viz.: 
Sections 665, 666, 669 and 670. The language of section 289 of the Revised 
Statutes, which section was contained in chapter 8, title 3, was in part as follows: 

"The provisions of this chapter shall apply to individuals and parties, 
and to all companies and associations, whether incorporated or not, now 
or hereafter engaged in the business of insurance; * * *" 

Section 644 of the General Code, above quoted, was section 283 of the Revised 
Statutes, and also a part of chapter 8, title 3. The word "company" in section 644 
must therefore be construed in the light of the qualifying language in section 670 
of the General Code. It should also be borne in mind that the General Assembly 
in the enactment of section 644 and other sections relative to the powers and 
duties of the superintendent of insurance had in mind and were attempting to 
restrict and regulate the business of insurance generally, and one cannot escape 
the conclusion that in enacting this particular section (Sec. 644) the legislative 
intent was to make sure of the authority and definitely locate and establish the 
responsibility for the actions and representations of insurance agents representing 
insurers not incorporated under the laws of Ohio, and that its provisions apply to 
.flgents of any foreign corporation or of any individual or unincorporated associa­
tion of individuals residing in or out of the state; or in other words, that it 
required the licensing of all agents of any and all insurers, except agents of 
corporations organized under the laws of Ohio to conduct the business of insurance. 

In the case of State v. Stone, 118 Mo., 388 (25 L. R. A., 243), the court say: 

"The word 'company' sometimes includes individuals as well as cor­
porations so that as used in the Revised Statutes of Missouri of 1889 (Sec. 
5910), providing that no company shall transact insurance business in this 
state without a certificate, the word 'company' will be held as including both 
company and association of individuals." 

The facts in the aboYe case were very similar to the facts in the case of 
State v. Ackerman, 51 0. S., 163, except that in the Missouri case the question 
was raised in a criminal prosecution upon an affidavit charging Stone with writing 
insurance without a license, while in the Ackerman case the question arose in a 
quo warranto proceeding. 

"The word 'company' may be construed to include all corporations, 
companies, firms or indiyiduals in statutes passed for the promotion of the 
public good, such as the enforcement of the collection of revenues, regu­
lation of the exercise of public franchises, and in other similar matters. 
(Efland et al. v. Southern Railway Company, 146 X. C:, 135, 59 S. E., 355.)" 

Replying to your first question, I am of the opinion that the agents of all 
insurers, except of corporations organized under the laws of Ohio, are required 
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by virtue of section 644 of the General Code, to secure a license from the super­
intendent of insurance, and that under the facts submitted, the. attorney in fact 
for the ::\Ierchants' and :Manufacturers' Inter-Insurance Exchange is soliciting and 
procuring insurance without a license, contrary to section 644 of the General 
Code, and is subject to the penalty prescribed in section 672 of the General Code. 

Although I have given you a categorical answer, yet I do not hesitate to say 
that the question asked is not easy of determination, that strong reasons and 
authorities of considerable weight can be produced leading to a contrary conclusion. 
All laws which make the doing of an act a criminal offense are by the courts 
construed strictly and in favor of the accused. Therefore, in view of the language 
used in section 644 of the General Code, it is very difficult to predict with certainty 
what construction will be given it by a court. I therefore advise, as more certain 
of accomplishing the purpose desired, a resort to the remedies hereinafter suggested 
in reply to your second question and to the other questions which have arisen in 
my own mind while engaged in solving the problem submitted. 

Considering your second question, I quote sections 664-1, -664-2 and 664-3, 
as follows: 

''Sec. 664-1. That all persons, companies, assoctat10ns or corporations 
residing or doing business in this state that enter into any agreements with 
any insurance company, association, individual, firm, underwriter or Lloyd, 
not authorized to do business in this state, whereby said person, company, 
association or corporation shall enter into contracts of insurance covering 
risks within this state, with said unauthorized association, individual, firm, 
underwriter, or Lloyd, for which there is a premium charged or collected, 
the said person, company, association or corporation so insured shall, 
annually on the first day of July or within ten days thereafter return to 
ti}e superintendent of insurance of this state, a statement under oath of 
all actual cost of indemnity and gross premiums paid or payable for the 
twelve months preceding on policies or contracts of insurance taken by 
said person, company, association or corporation and shall at the same time 
pay to said superintendent of insurance a tax .of five per centum of the 
actual cost of indemnity paid or payable to any such association, firm or 
individual, or a tax of five per centum .of the gross premiums paid or 
payable to any such insurance company, underwriter or Lloyd. All taxes 
collected under the provisions of this section by the superintendent of 
insurance shall be paid by him, upon the warrant of the state auditor, into 
the general revenue fund of the state. 

·~sec. 664-2. Any person, company, association or corporation failing 
or refusing to make the report required in section 1 of this act and to 
furnish all the data and information that may be required by the superin­
tendent of insurance to determine the amount due, shall be deemed guilty 
of a misdemeanor and upon conviction, be fined not less than one hundred 
dollars, nor more than five hundred dollars for each offense. 

"Sec. 664-3. ?\o provision of this act shall be construed _as extending 
to private citizens, firms or corporations, residents of this state, who seek 
to provide indemnity among themselves from fire, loss or other casualty, 
by exchange of private contracts for protection only and not for profit. 
Nor shall any provision of this act be construed as extending to fraternal 
beneficiary associations or members thereof." 

In this connection it may be well to state that the constitutionality of the above 
section of the General Code has been questioned by reason of the fact that the 
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so-called "tax" therein imposed is laid upon the insured rather than upon the 
insurer. The question has never been presented to the courts for determination, 
and the presumption must be in favor of the constitutionality of the law. The 
tax imposed is in the nature of a privilege tax or penalty assessed apparently to 
discourage the doing of the thing which is taxed or penalized. Assuming therefore 
that the tax imposed by sections 664-1 and 664-2, G. C., is a valid exercise of the 
legislative power, the class of agreements or contracts entered into by the several 
members of the :Merchants' and }.Ianufacturers' Inter-Insurance Exchange clearly 
constitute insurance within the definition of section .664-1 above quoted, and since 
neither the inter-Insurance Exchange as an association or company nor the several 
individual members of the "Exchange" who have executed the power of attorney, 
are authorized by the superintendent of insurance to do an insurance business. in 
Ohio, the insured are under the necessity of paying five per cent. tax provided for 
in section 664-1 of the General Code, unless they come within that excepted class 
described in section 664-3 of the General Code, quoted above. 

The facts submitted in your letter and the exhibits reveal that the Inter­
Insurance Exchange is not composed exclusively of members who are "residents 
of Ohio," but that its membership includes residents of other states. 

I am therefore of the opinion that the five per cent. tax provided for in section 
664-1 of the General Code, may be collected from all corporations, associations or 
individuals in Ohio carrying insurance policies in such Inter-Insurance Exchange, 
and that in default of making report and paying said tax as required in said 
section 664-1 they may be subjected to the penalty prescribed in section 664-2, 
and in addition thereto, the five per cent. tax may be collected from them by 
civil action. . 

Although you submit no direct questions relative thereto, you call my attention 
to section 665 of the General Code, which is as follows: 

"Xo company, corporation or association, whether organized in this state 
or elsewhere, shall engage either directly or indirectly in this state in the 
business of insurance, or enter into any contracts substantially amounting 
to insurance, or in any manner aid therein, or engage in the business of 
guaranteeing against liability, loss or damage, unless it is expressly author­
ized by the laws of this state, and the laws regulating it and applicable 
thereto, have been complied with." 

Under the facts stated, the Merchants' and l\Ianufactur~rs' Inter-Insurance 
Exchange is engaged in writing insurance in violation .of the provisions of the 
last section, and is subject to the penalty prescribed in section 672 of the General 
Code. The attorney in ·fact is also, to say the least, directly aiding in the making 
of contracts substantially amounting to insuraqce with an association not author­
ized by the laws of Ohio and is therefore subject to a like penalty. A careful 
study of the power of attorney, the application for insurance and the policy form 
reveal also that each member of the Inter-Insurance Exchange is individually 
engaged in writing insurance contrary to the provisions of section 665 of the 
General Code, and liable to the penalty prescribed in section 672 of the General 
Code. Even though the members of the Inter-Insurance Exchange were limited 
strictly to "residents of Ohio" and thereby escape the tax prescribed in section 
664-1 of the General Code, yet they would still be engaged in the business of 
writing insurance under the definition of section 665 of the General Code, and 
in order to conduct such business legally they must be authorized by the superin­
tendent of insurance and otherwise conform to Ohio laws relative to the character 
of insurance written by them. 

An examination of the entire plan of business of the Inter-Insurance Exchange, 
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in connection with the decision of the supreme court of Ohio in the case of 
Ackerman v. State, 51 0. S., 163, leads directly to the conclusion that its plan of 
operation is very similar to the plan there under consideration of the court, and 
that the Inter-Insurance Exchange is an association of companies incorporated 
and unincorporated, and of individuals who are attempting to exercise the franchise 
of writing insurance without authorization from the state. 

The plan of the Inter-Insurance Exchange is in many particulars so clearly 
identical with that described and considered in the Ackerman case that a natural 
inference arises that both plans had their origin in a common source, and I am 
of the opinion that under the ruling in the Ackerman case the members of the 
Inter-Insurance Exchange may by proceedings in quo· warranto be ousted from 
transacting the business of insurance in Ohio. 

It is brought to my attention from the facts presented that many Ohio cor­
porations are subscribing to or becoming parties to inter-insurance or reciprocal 
insurance, and the question arises, have Ohio corporations, other than such as are 
organized to conduct an insurance business, authority under their charters to 
subscribe to or enter into a contract whereby they insure other corporations, 
associations or individuals. The answer is clearly "no." Corporations are limited 
to those express purposes for which organized, together with those impliedly 
necessary to carry out or accomplish the express purpose. It follows therefore 
that such corporations are exceeding their corporate authority and doing an 
ultra vires act, and in addition to the penalty imposed by law for the violation of 
the provisions of section 665 of the General Code, they may by suit in quo war­
ranto, be ousted from entering into contracts of insurance. 

363. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SUPERINTEXDEXTS OF IMPROVED ROADS-WHEN APPOINTED 
UXDER SECTIOX 6997, G. C., MAY NOT BE PAID EXPENSES IX­
CURRED FOR CAR FARE, LIVERY HIRE AND HOTEL IN ADDITION 
TO PER DIE:-.1: FIXED BY SAID SECTION. 

"Superintendents of improved roads" appointed under section 6997, G. C., may 
not be paid expenses incurred for car fare, livery hire and hotel in addition to 
per diem fixed by said section. 

CoLuMBUS, Onro, May 13, 1915. 

The Bureau of Inspection and Supervisioa of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of April 28, 1915, you submitted for my opinion 

the following question: 

"Can bills for car fare, livery hire and hotel expenses incurred by 
'superintendents of improved roads,' appointed under section 6997, G. C., be 
legally paid from township funds in addition to the $4.00 per diem provided 
for in the section?" 

24-A. G. 
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Section 6r;J}7, G. C., provides : 

"Before entering upon the improvement of a road under the provisions 
of this subdivision of this chapter, the trustees of such township shall 
employ a competent engineer, who shall be known as 'superintendent of the 
improved roads,' and who shall be paid not more than four dollars per day 
for the time actually employed, out of the funds raised for the improve­
ment of roads and streets." 

X ow here in the statutes relative to an improvement of a road, under the 
provisions of the particular subdivision of the chapter, is there any provision for 
the payment to superintendents of improved roads of any expenses incurred by 
them, nor anything further by way of compensation. The superintendent em­
ployed under the provisions of section 6r;J}7, G. C., is supposed to present himself 
for work at the proper place and work on a per diem basis. Bills for car fare, 
livery hire and hotel expense are, under the opinion of the supreme court in the 
case of Richardson v. State ex rei," 66 0. L., 108, of a personal character. Such 
expenses are not to be ·compensated for unles~ there is clear provision of statute 
authorizing the same. Not finding any provison so authorizing them I am of the 
opinion that bills for car fare, livery hire and hotel expenses, incurred by super­
intendents of improved roads appointed under section 6r;J}7, G. C., cannot be legally 
paid from township funds in addition to the compensation provided in said section. 

364. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPOINT:\IENT TO FILL VACANCY IN OFFICE OF JUDGE OF COURT 
OF COMMON PLEAS OF FIRST SUBDIVISION OF NINTH JUDICIAL 

" DISTRICT-LEXGTH OF SERVICE-HOW APPOINTMENT SHOULD 
BE MADE 

An appointment to fill a vacancy in the office of judge of the court of common 
pleas of the first subdivision of the ninth judicial district should be made to the 
office of "judge of the court of comm01t pleas of the first- subdivisi01t of the ninth 
judicial district" for the period beginning with the date of the appointment and 
ending with the election and qualification of the appointee's successor. 

CoLUMBus, OHIO, May 13, 1915. 

HoN. FRANK B. vVILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SrR :-Your letter of May 10, 1915, receipt of which is acknowledged, 

requests my opinion as follows: 

"Hon. John H. Fimple, judge of the court of common pleas of the 
first subdivision of the' ninth judicial district, composed of Carroll, Stark 
and Columbiana counties, has tendered his resignation to take effect as of 
date May 15, 1915. I am, therefore, called upon to make an appointment, 
and in filling such vacancy in this office, I desire to be advised, under the 
provisions of section 1532 of the General Code, as amended Ohio Laws, 
page 243, 1914, the term for which such appointment should be made and 
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whether or not the appointment should be made 'has been duly appointed 
to the office of judge of the court of common pleas in Carroll county,' or 
'has been duly appointed to the office of judge of the court of common 
pleas of the first subdivision of the ninth judicial district." 
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I find upon investigation that Judge Fimple's term began January 1, 1911. 
Accordingly the position held by him was that described by you, viz.: "judge of 
the court of common pleas of the first subdivision of the ninth judicial district." 

Upon the principles worked out in an opinion to the bureau of inspection and 
supervision of public offices, which is too lengthy to be quoted herein, I advise 
that the appointment which you must make to fill the vacancy created by Judge 
Fimple's. resignation is to the same office. That is, judge of the court of common 
pleas of the first subdivision of the ninth judicial district. The appointment should 
be made for the period beginning with the date of the appointment and extending 
until the election and qualification of his successor. (Article IV, section 13 of 
the constitution.) 

At the regular election for common pleas judges in the year 1916, there 
will be two positions to be filled, first: . that of judge of the court of common 
pleas in Carroll county for the short term beginning with the qualification of 
the person elected and ending December 31, 1916, and second: the office of judge 
of the court of common pleas in Carroll county for the regular term beginning 
January 1, 1917, and ending December 31, 1922. The last statement results from 
the provision of section 1532, G. C., as amended 104 0. L., 243, to which you 
refer. The other statements in this opinion are based upon the schedule to amended 
article IV, section 3 of the constitution which provides that: 

"Each county shall continue as a part of its existing common pleas 
district and subdivision thereof until one resident judge of the court of 
common pleas is elected and qualified therein." 

This provision controls to the exclusion of the third sentence of amended 
section 1532 insofar as that sentence is subject to such an interpretation as would 
constitute each common pleas judge a county judge "after the year 1914." 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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365. 

APPROPRIATION TO SATISFY CLAIMS OF OWNERS OF ANIMALS 
DESTROYED BY AGRICULTURAL COMMISSION DOES NOT BE­
COME EFFECTIVE UNTIL AFTER NINETY DAYS AFTER FILING 
OF LAW IN. SECRETARY OF STATE'S OFFICE-SUBJECT TO 
REFERENDUM-LEGISLATURE WITHOUT AUTHORITY TO MAKE 
SUCH LAW AN EMERGENCY MEASURE. 

An appropriation made to satisfy claims of the owners of animals destroyed by 
the agricultural commission in the eradication of contagious diseases among animals 
is not exempt from the referendum and does not become effective until after ninety 
days after the law making it is filed with the governor in the office of the secretary 
of state. 

The general assembly is without power to make such an appropriation im­
mediately effective by declaring it to be an emergency law. 

CoLUMBUS, OHio, May 13, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-I have your letter of May 12, 1915, which is as follows: 

"I very respectfully request an opinion from you as to whether ap­
propriations recently made by the general assembly for payment of claims 
of those whose animals were destroyed in the attempt to eradicate the 
hoof and mouth disease can be made available before the expiration of 
90 days. As you realize many of these people are in sore straits and are 
very desirous of receiving the money appropriated at as early a date as 
possible. If this appropriation were construed to be an appropriation for 
current expenses it of course would be immediately available. Shall be 
glad to have your opinion upon this matter and also as to whether such 
appropriation should be provided for in an emergency measure under the 
ten:ns of the state constitution." 

The constitution of the state, article 2, section 1d provides: 

"Laws providing for tax levies, appropriations for the current expenses 
of the state government and state institutions, and emergency laws neces­
sary for the immediate preservation of the public peace, health or safety, 
shall go into immediate effect. Such emergency laws upon a yea and 
nay vote must receive the vote of two-thirds of all the members elected 
to each branch of the general assembly, and the reasons for such necessity 
shall be set forth in one section of the law, which section shall be passed 
only upon a yea and nay vote, upon a separate roll call thereon. The laws 
mentioned in this section shall not be subject to the referendum. (Adopted 
Sept. 3, 1912.)" 

The statutes involved are as follows: being sections 36 to 38 inclusive of the 
act establishing the agricultural commission of Ohio, 103 0. L., 304-312, therein 
designated as sections 1114-1116, G. C. It appears that no appropriation was made, 
prior to the slaughter of the animals in question, for the uses and purposes of 
the agricultural commission in paying for slaughtered animals, but that the claims 
of the respective owners were presented to the general assembly for special allow­
ance as claims against the state. 

Although these claims constituted liabilities of the state in the sense that the 
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subject-matter thereof was authorized by pre-existing Jaw, yet in my opinion their 
satisfaction does not constitute a "current expense of the state government," 
within the meaning of the above quoted provision of the constitution. The term 
"current expenses" as therein used in my opinion means and refers to such ex­
penditures as would ordinarily have to be made in order to discharge the functions 
of government. I think the intention of the fr~mers of the constitutional amend­
ment, and of the people in adopting it was that what might be termed anticipatory 
appropriations intended to provide funds in advance for conducting the normal 
operations of the different departments of the state government should be exempt 
from a referendum. I do not think it was the intention that appropriations to 
discharge liabilities lawfully incurred by a state department, but not within the 
normal or ordinary course of business of the department, the appropriations being 
made after incurring the liability, should be exempt from the referendum. In 
other words the current expenses of the state government are those expenses 
for which appropriations are made in advance, subject to qualifications which need 
not be discussed here. But an appropriation to discharge a liability, though lawfully 
incurred by a state department, is not one for a "current expense" if no appro­
priation was made in advance for such purpose and if the liability is one not 
ordinarily or customarily incurred by the department in the regular course of its 
business. 

These statutes cited clearly evince the legislative intention that the agricultural 
commission shall not, itself, make the expenditure. It has authority to create 
claims, but the statute requires that the claims shall be made the subject of special 
appropriations. The statute, therefore, shows on its face that the payment of such 
claims is not a current expense of that branch of the state government entrusted 
to the administration of the agricultural commission. That is, expenditures of this 
class are not, under the statute, to be made from time to time by the agricultural 
commission, but are to be provided for by the general assembly at the biennial 
appropriation periods. Therefore, from another point of view expenses of this 
character are not "current." I, therefore, advise that the appropriations recently 
made by the general assembly for the payment of claims of those whose animals 
were destroyed by the agricultural commission, under the circumstances mentioned 
by you, will not become effective until the expiration of ninety days after the law 
making them was filed by the governor in the office of the secretary of state. 

I am further of the opinion that a law of this character cannot be made an 
emergency measure. The straits of those, the payment of whose claims is thus 
deferred, in nowise affect the public peace, health or safety, and any formal 
declaration to the effect that the public peace, health or safety required the im­
mediate effectiveness of an appropriation law of this kind, if inserted in such 
Jaw for the purpose of exempting it from the referendum and putting it into 
immediate effect, would in my opinion be a mere nullity. 

Respectfully, 
Enw ARD C. Tt:R~ER, 

Attorney General. 
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366. 

FAIR GROUl\DS OWNED BY COUNTY AGRICULTURAL SOCIETY-AN 
ACT AUTHORIZING COUNTY CO~IMISSIONERS TO LEVY A TAX 
AND ISSUE BONDS FOR IMPROVING SUCH GROUNDS, PROBABLY 
CONSTITUTIONAL. 

In view of legislative and judicial history, the courts would probably hold an 
act authorizi11g cou11ty commissioners to levy a tax and to issue bonds for the 
purpose of improvi11g fair grounds owned by a county agricultural society, to be 
C011stitutio11al. 

CoLUMBUS, OHIO, May 14, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-You have requested me to advise you as to the constitutionality 

of house bill No. 471, passed May 5, 1915, enacting section 9887-1 of the General 
Code, as follows: 

"Section 9887-1. In counties wherein there is a county agricultural 
society which has purchased a site whereon to hold fairs, or if the title 
to such grounds is vested in fee in the county, but the society has the 
control and management of the lands and buildings, if they think it for the 
interest of the county and society, the county commissioners may levy a 
tax upon all the taxable property of the county for the purpose of im­
proving such grounds not to exceed one-tenth of one mill in any one year 
and not for a period of more than ten years; and in anticipation of the 
collection of this tax the commissioners may issue and sell the bonds of 
the county, bearing interest not to exceed six per cent. per· annum payable 
annually." 

This provision is similar in import and substantial effect, so far as your 
question is concerned, to sections 9887 and 9888 to 9892, inclusive, of the General 
Code. Both of these existing statutes authorize the payment from public funds 
to aid in the improvement of real estate used by a county agricultural society 
as a site whereon to hold fairs. 

Sections 9880 and 9894, General Code, provide for public aid from the county 
treasury to an agricultural society for the purpose of encouraging agricultural fairs. 
The constitutionality of these provisions was upheld in Commissioners of Lawrence 
County v. Brown, 1 N. P. (n. s.) 357. The ground of the decision is that article 
VIII, section 4 of the constitution, prohibiting the loaning of the public credit to or 
in aid of any individual, company, corporation or association, does not apply to 
corporations formed for public purposes and not for profit, such as agricultural 
societies. (See also Zanesville v. Crossland, 8 C. C. 652.) 

There might be said to be a distinction between the granting of public aid to 
an agricultural society for the purpose of encouraging the holding of fairs and 
for the purpose of paying for improvements on real estate, on the ground that 
though the corporation is not for profit, yet upon its dissolution the members 
would be entitled to its real estate; so that. eventually the public aid might be 
diverted to private use. This contingency, however, is safeguarded in the related 
statutes. Section 9885, General Code, provides that when the county commissioners 
have paid money to aid in the purchase of a site, no mortgage shall be given by 
the agricultural society thereon without the consent of the commissioners; while 
section 9898, General Code, provides : 
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"\Vhen a society is dissolved or ceases to exist, in a county where 
payments have been made for real estate, or improvements thereon, or for 
the liquidation of indebtedness, for the use of such society, all such real 
estate and improvements shall vest in fee simple in the county by which 
the payments were made." 
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It is necessary only to add that county agricultural societies have no authority 
to declare dividends or otherwise to distribute profits among their members. So 
that even if such a society should not be dissolved, and its lands should be leased 
for private purposes, no benefit could thereby accrue to any individual. 

The provisions of article VIII, section 4 of the constitution create some doubt 
in my mind, but in view of the decisions which I have cited and in view, too, 
of the fact that statutes of substantially the same character have supposedly 
been in force in this state for more than half a century and proceedings have been 
had thereunder without question, I am of the opinion that should section 9887-1 
of the General Code, if enacted into law by the approval of house bill No. 471, 
be questioned in the courts its constitutionality would probably be sustained. 

367. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

PROVISIONS OF SUBSTITUTE SENATE BILL NO. 264 MAY EXCEED 
THE TAX LIMITATION OF THE SMITH LAW ONE-HALF MILL. 

Under the provisions of substitute senate bill No. 264, now pending before t/le 
general assembly, the tax limita-tions of the Smith law, sections 5649-1 to 5649-5b, 
G. C., as amended 103, 104, Q. L. may be exceeded one-half mill. 

CoLUMBUS, OHIO, :\fay 14, 1915. 

HoN. FRANK B. \\TILLIS, Governor of Ohio, Columbus, Ohio. 
n .. "-R SIR:-You have requested my opinion as to whether the right to levy 

taxes as provided by substitute senate bill No. 264, now pending in the general 
assembly, is limited by the provisions of the Smith law, as found in sections 5649-1 
to 5649-5b, General Code, (as amended in 103 and 104 0. L.). 

This bill provides for the construction, maintenance and operation of a rapid 
transit and boulevard and parkway system by a municipality, acting through a 
board of rapid transit commissioners to be appointed as provided therein. 

The funds to pay the cost of construction of such syste"m are to be raised by 
taxation or by the issuance and sale of bonds of the municipality. Fifty per cent. 
of the cost of the boulevard and parkway may be assessed against abutting and 
benefited property, and bonds may be issued in anticipation of the collection of 
such special assessments. 

Under the provisions of sections 7 and 8 of the bill, bonds may be issued for 
the construction of such system up to one hundred and fifty thousand dollars 
without a vote of the people, and with a vote of the people up to not to exceed 
"two per cent. of the total value of all property in such municipal corporation as 
listed and assessed for taxation." 
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Section 11 of the bill contains the provisio~s for the raising of money to pay 
the interest on said bonds and to redeem the same (except special assessment bonds) 
and is as follows: 

"Section 11. All rentals, payments and fees of every description and 
all other income, earnings or revenues, received from all persons, firms 
and corporations for the use of said depot terminals and railways, shall 
be kept in a separate and distinct fund, and after paying the expenses 
of the municipal corporation for the maintenance, conducting and managing 
said depots, terminals, and railways; including the setting aside of a 
reasonable sum annually for depreciation to be applied to the repair 
or replacement of any portion of said work, from the remainder of said 
receipts there shall annually be paid into the sinking fund of the city such 
sum or sums as are necessary for the payment of accruing interest on the 
bonds, if any, issued and outstanding for the construction of such rapid 
transit system, and for providing a sinking fund for the redemption thereof 
at maturity, and to the extent that such remainder shall not be sufficient 
for the said payment of the interest on said bonds and for the bonds issued 
during construction and for the accumulation of a sinking fund sufficient 
for payment thereof at maturity, the municipal corporation shall annually 
levy a tax sufficient for such purposes, and said taxes for bonds issued 
by vote of the people shall not be subject to any of the limitations pro­
vided by law for maximum tax rates on property in the municipal cor­
poration. except the combined maximum rate, fi~ed in section 5649-Sb 
of the General Code, and in addition thereto, one-half mill for the purposes 
herein authorized may be levied to the extent herein described in addition 
to all other ta;r levies provided by law. . 

"The surplus in any year above said expenses, depreciation charges, 
interest and sinking fund charges, shall up to the amount necessary to equal 
said deficiencies of previous years, be paid into the sinking fund of said 
city until the amounts paid into the sinking fund from the said revenues 
shall equal the total accrued interest and sinking fund charges on said 
bonds, and any amounts thus paid in on account of such past deficiencies 
may be applied to interest or sinking fund charges on any indebtedness of 
said city. Any surplus above said expenses, depreciation charges, cur­
rent interest and sinking fund charges and reimbursement of past deficiencies 
of interest and sinking fund charges, may be used for the reconstruction of, 
improvement of, additions to, or extensions of such depots, terminals 
and railway equipment." 

Under the bill as submitted to me the tax limitations of the Smith law may 
be exceeded one-half mill either for the direct tax levy provided under section 
7 of the bill, ·or for interest and sinking fund levies on bonds issued by a vote 
of the people. Hon. vValter M. Schoenle, city solicitor of Cincinnati, who happened 
to be here on another matter, explained that it was not the intention of those who 
were asking for the bill to place any levy outside of the Smith law except 
a levy of one-half mill for interest and sinking fund purposes on bonds is­
sued by a vote of the people. He has informed me that an amendment will 
be offered from the floor of the house striking the commas out of line 191 
and striking from line 192 the words "for the purposes herein authorized" and 
striking out the remainder of the sentence after the word "levied," which will 
make that part of the section read "and said taxes for bonds issued by 
vote of the people shall not be subject to any of the limitations provided by law 
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for maximum tax rates on property in the municipal corporation, except the 
combined maximum rate fixed in section 5649-5b of the General Code and in ad­
dition thereto, one-half mill may be levied." 

If this is done then in my opinion no levy may be made in excess of the Smith 
law limitations except one-half mill for the purpose of interest and sinking fund 
for bonds issued under a vote of the people. 

Your attention is called to the fact that under the provisions of section 11 
above quoted, all earnings of such rapid transit system, over and above cost of 
maintenance, conducting and managing the same, are to be applied to the pay­
ment of interest on, and redemption of said bonds, and that taxes can be levied 
only when such surplus earnings are not sufficient for such purpose, and that 
any such taxes so levied and applied are to be returned to the sinking fund of 
the city out of any future surplus earnings of the rapid transit system, in which 
event such funds to be returned may be used to pay any indebtedness of the city. 

This opinion is limited to the question of the application of the Smith law 
limitations, and no consideration has been given to any of the other provisions 
of the bill. 

Respectfully, 
Enw ARD C. TuRNER. 

Attorney General. 

368. 

MEMBERS OF DISTRICT BOARD OF COMPLAINTS-FORM OF BOND 
TO BE GIVEN. 

Form of bond prescribed, to be given by members of district board of com­
plaints. 

CoLUMBUS, OHIO, May 14, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-For the bond to be given by members of the district board of 

complaints I hereby prescribe the attached form. 
Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 

BOND OF MEMBER OF DISTRICT BOARD OF CO:\IPLAINTS. 

KNOW ALL MEN BY THESE PRESENTS, That we, ---------------------

as principal, and ___ ---------- __ --------_____________ ---------- __ --------_______ _ 
as suret_ _____ , are held and firmly bound unto the state of Ohio in the penal 
sum of two thousand dollars ($2,000.00) for the payment of which, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, administrators, suc­
cessors and assigns, jointly, severally and firmly by these presents. 

THE COXDITION of the above obligation is such that, whereas, the said __ 

has been appointed as a member of the district board of complaints in and for the 
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assessment district oL ____________________________ county, Ohio, for the term of 
__________________ year------· commencing on the _________________________ day of 
________________________ }\. I>. 191 ____ . 

NOW THEREFORE, if the said-------------------------------------------­
shall faithfully perform the duties of the said office, as provided by law, or by the 
orders, rules and regulations of the tax commission of Ohio, during his said term 
of office, and shall not, while acting within the scope of his official duties, or 
under color of his official authority, be guilty of any neglect, default, fraud or 
unlawful act causing damage to any person, then, these presents shall be void; 
otherwise to be and remain in full force and effect in law. 

IN WITNESS WHEREOF we have hereunto set our hands and seals this 
-------------------~-day of_ _________________________ i\. I>. 19L---· 

I hereby certify that the form of the above bond is that prescribed by me. 

i\ttorney General of Ohio. 
The execution of the above bond is hereby approved this __________________ _ 

day of ________________________ }\. I>. 19L ___ . 

------------------------------------------• Prosecuting i\ttorney. 
______________ : __________ -:_County, Ohio. 

369. 

PROPOSEI> SUBSTITUTE SENJ\TE BILL NO. 187, PROVII>ING FOR 
ISSUE OF BONI>S IN i\II> OF COXSTRUCTING INTERSTJ\TE 
Ci\N i\LS CO~l\ECTING Li\KE ERIE i\NI> HEJ\I> W i\ TER OF THE 
OHIO RIVER, UNCOXSTITUTIONJ\L. 

CoLUMBUS, OHIO, May 14, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
I>EAR SIR:-You have submitted to me a proposed bill designed as a substitute 

for senate bill K o. 187, recently vetoed by you, with a request for my opinion as to 
its constitutionality. The bill, like its predecessor, is entitled as follows: 

"i\ bill to authorize counties of this state to issue bonds in aid of the 
construction; by adjoining states, of interstate canals, partly within this 
state, connecting Lake Erie with navigable waters wholly or partly within 
such adjoining states; providing for the submission of the question of 
issuing such bonds to the electors of any county pursuant to the order 
of the court of common pleas made upon a petition of qualified voters who 
are freeholders; and requiring county commissioners to issue said bonds if 
a majority of the electors voting on the question vote in favor of such 
issuance, and repealing section 2503-1 of the General Code, as amended 
May 3, 1913 (Vol. 103, Ohio Laws, 473), and repealing sections 2503-2 
and 2503-3 of the General Code." 

Section 1 of the bill is in the abstract as follows: 

"\\1henever by any present or future law, or laws, of any state of the 
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United States adjoining this state, a commission or board of such adjoining 
state shall be authorized to construct, maintain and operate an interstate 
canal or waterway by a route partly within this state and partly within 
such adjoining state, connecting Lake Erie with any navigable waters 
wholly or partly within such adjoining state, * * * which law, or 
laws, shall provide for such construction by such voluntary contributions 
or appropriations in money, or bonds * * * in pursuance of the 
authority of any present or future laws, by the United States, certain of 
the several states thereof, and various counties, cities, towns, municipali­
ties, or other political subdivisions of said states * * * for the col­
lection of tolls and charges on such canal or waterway, * * * and for 
the distribution of any surplus revenues of such canal or waterway 
* * * among such contributors * * * pro rata * * *, thereupon 
it shall be lawful for any county in this state to issue bonds in aid of the 
construction of such canal or waterway as hereinafter provided." 

747 

Section 2 of the bill provides that at least one member of the commission or 
board of such adjoining state shall be a citizen and resident of the state of Ohio, 
and such canal or waterway shall be and remain exclusively a public enterprise 
under public management, control and operation, and free from any private 
management or interest whatsoever. 

s'ection 3 provides in the abstract for the filing, with the clerk of the court 
of common pleas, "of any county of this state" of certified copies of the laws 
of such other state and of a petition signed by at least one hundred qualified 
electors, freeholders of the county, stating that in the judgment of the petitioners 
"such county, by reason of its location or commercial or industrial interests, will 
be benefiited by the construction of the canal or waterway authorized by such law, 
or laws, and that it is desirable that bonds of the county should be issued in aid 
thereof," and praying the court to order an election on the question of issuing 
bonds in aid of the canal, in such amount, etc., as may be stated in the petition. 
It is further provided that the court shall consider whether or not the petition is 
in proper form and if it is shall order it to be filed with the clerk and fix the 
date of hearing. The hearing is to be upon the form of the petition, merely, it 
being expressly provided that the court "shall not be required to inquire into the 
matters set forth upon the judgment of the petitioners as to the benefits to the 
county resulting from the construction of such canal or waterway, and the desira­
bility of the issue of bonds, which matters shall be deemed to depend upon the 
result of the election prayed for." If the court finds that the petition is in form 
regular, it shall order the election. The section then provides for the machinery 
of holding the election, and that "if it shall appear * * * that at least a 
majority of all the votes cast for and against the proposed bond issue are in favor 
of said issue, the county commissioners shall issue the bonds so authorized, as 
hereinafter provided." It is also provided in said section that the "power hereby 
conferred shall not be deemed to be exhausted by a single submission to a vote 
and a favorable vote thereat." 

Section 4 provides for the issuance of the bonds so required to be issued, 
and the making of tax levies for the payment of the same which are to be "within 
any limitation prescribed by law." 

The foregoing constitute, in the abstract, all the provisions of the bill. There 
is no provision in the bill directly authorizing any other state to construct any 
public work in the state of Ohio, or granting to the officers of any such other 
state the privilege of the exercise of the power of eminent domain for such 
purpose, nor providing in any way for the acquisition of the necessary right of 
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way in Ohio for the construction of such a canal as is mentioned in section 1. 
There are general provisions of the Ohio law relative to the organization and 
powers of ship canal companies. (Sections 9199-9228, inclusive, of the General 
Code.) One of the sections of this statute (section 9228), provides as follows: 

"Sec. 9228: Any company -created under the laws of another state, or 
of the United States, for the purpose of constructing, maintaining and 
operating a ship-canal partly in such other state and partly in this state, 
with any kind of motive power, may exercise and enjoy herein all its 
powers, privileges, faculties, and franchises for the purposes of such canal 
and its business, not inconsistent with the laws of this state. Such com­
panies shall be entitled to the rights or privileges granted, and subject to 
the requirements or restrictions imposed by law on ship canal companies 
·organized under the laws of Ohio." 

It is clear, however, that "a commission or board of such adjoining state," 
within the meaning of section 1 of the bill, would not be a "company created 
under the laws of another state, within the meaning of section 9228, G. C. There­
fore, although foreign ship-canal compani.es have, by reason of the provisions of 
the sections referred to in section 9228 and of that section itself, the -authority 
to "lay out, construct, maintain and operate with any kind of motive power a 
ship-canal" (section 9199), with power "by purchase, appropriation or other· 
wise" to "acquire lands necessary for making, preserving, maintaining, operating 
or using its canals" (section 9203), these powers would not be possessed by a 
department or agency of another state. Hence, in the absence of any authority 
in the bill for such agency of another state to acquire a right of way for a canal 
in Ohio, or even to operate a canal in this state, such authority does not exist. 

If the issuance of bonds and the levying of taxes by counties in this state 
were made dependent, by the bill, upon the actual construction of a canal in this 
state, then because of the deficiency pointed out, the bill, if attempted to be 
enacted at all, would be merely inoperative. As a matter of fact, however, that 
is not the case. It is sufficient, under sections 1 and 3 of the bill, that the con­
struction of the canal be authorized by any law or laws "of any state of the 
United States adjoining this state." When such laws have been passed and 
without any work being done or any route located except as to the general indi­
cation, in the laws, of the termini, the issuance of the bonds of any county may 
be compelled in the manner provided in the bill. This fact of itself constitutes a 
very serious objection to the bill, at least as to its policy, and it also necessitates 
the consideration of other questions presented by the bill. The first of said 
questions is as to whether or not the contribution by a county to an enterprise 
Qf this sort conflicts with article 8, section 6 of the constitution, which in part 
provides as follows : 

":t\ o laws shall be passed authorizing any county, city, town or town­
ship, by vote of its citizens, or otherwise, to become a stockholder in any 
joint stock company, corporation, or association whatever; or to raise money 
for, or to loan its credit to, or in aid of, any such company, corporation or 
association." 

For reasons which have already been stated I am of the optmon that a 
commission or board of an adjoining state could not be regarded as a "joint stock 
company, corporation or association," within the meaning of this section. The 
provisions of section 2 of the proposed bill, above referred to, would have the 
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effect of a contractual obligation, in the event that money were actually contrib­
uted by any Ohio county to such an enterprise, and would in my opinion effectually 
preclude the canal from ever passing under the control and management of 
private interests. 

A much more serious and fundamental question, however, has suggested itself 
to me. It will be observed that the bill authorizes one hundred electors of any 
county in the state to petition for an election and to submit to the qu_alified electors 
of the county the question of issuing bonds in aid of such canal, and provides 
that the result of the election shall conclusively determine that such county, by 
reason of its location or commercial or industrial interests, will be benefited by 
the construction of the canal; and that such result shall have the effect not 
me~ly of authorizing but of requiring the commissioners of the county to issue 
bonds in the amount voted upon and for the period of time specified in the petition. 

Several reasons occur to me for holding such a scheme of legislation uncon­
stitutional. In the first place, under the constitution of Ohio, as interpreted by 
our supreme court in \Vasson v. Commissioners, 49 0. S., 822, and Hubbard v. 
Fitzsimmons, 57 0. S., 436, a question as to whether or not a given locality will 
be specially benefited by a public improvement cannot be conclusively foreclosed 
by political action, but is one the determination of which rests with the courts. 
The opposite theory is one which obtains in the state of Pennsylvania, and indeed 
formerly obtained in the state of Ohio, and possibly still does obtain in this state 
as to municipal corporation. (See Goddin v. Crump, 8 Leigh (Va.), 120. Sharp­
less v. Phila., 21 Pa. St., 147. Railroad Co. v. Commissioners, 1 0. S., 77-98. 
Walker v. Cincinnati, 21 0. S., 14-44.) 

Counties, however, are not municipal corporations. They are "local subdi­
visions of a state, created by the sovereign power of the state, of its own soverign 
will, without the particular solicitation, consent or concurrent action of the people 
who inhabit them." "Whereas, a municipal corporation proper is created mainly 
for the interest, advantage, and convenience of the locality and its people; a county 
organization is created almost exclusively with a view to the policy of the state 
at large, for purposes of political organization and civil administration, in matters 
of finance, of education, of provision for the poor, of military organization, of the 
means of travel and transport, and especially for the general administration of 
justice." (Commissioners v. Mighels, 7 0. S., 110-119.) 

The case last cited holds that the county commissioners, as a board, have some 
of the attributes of a corporation and constitute a public quasi corporation, but 
the people of the county, as a whole, do not constitute a body corporate, in the 
sense in which the people of a city or other municipal corporation may be said to 
constitute a body corporate. Hence, a county has no corporate functions or inter­
ests such as a municipal corporation is said to have, as distinguished from its 
governmental interests. 

Thet:e will be found, in the above decision in Railroad Co. v. Commissioners, 
supra, language of a contrary import; but it must be borne in mind that the case 
itself arose under the constitution of 1802 and not under the constitution of 1851, 
and that after all the application of the doctrine now under discussion that was 
made in that decision was as follows: 

"The state had unlimited power to construct improvements of this 
character; and the selection of means and agencies to be employed for the 
purpose, was left exclusively to the general assembly. Counties and private 
corporations might lawfully be employed as such means and agencies, and 
invested with such powers as were necessary to accomplish the object." 

So that it will be seen that Ranney ]., conceived of the county, under the 
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constitution of 1802, as a mere instrument or agency of the state for the execution 
of its policies. 

In effect the present bill constitutes an attempt to impose the will of the state 
t:pon the county, for when the election has been held, upon the petition, the duty 
of the commissioners, under the bill, to issue the bonds, becomes mandatory. So· 
that if we assume that the county is merely chosen as an instrument by which to 
carry out the state policy, and is not invested with corporate power or functions, 
we must inquire whether or not the county is an appropriate instrument, under 
the present constitution, for the discharge of a state function of this character. 

Article 8, section 12 of the constitution, as amended September 3, 1912, pro­
vides as follows: 

"So long as this state shall have public works which require superin­
tendence, a superintendent of public works shall be appointed by the 
governor for the term of one year, with the powers and duties now 
exercised by the board .of public works until otherwise provided by law, 
and with such other powers as may be provided by law." 

The statutes prescribing the powers and duties of the board of public works, 
and those of the superintendent of public works, as the successor of that board, 
show what is the well known fact, viz.: that the phrase "public works," as herein 
used, means and refers almost, if not quite exclusively, to canals. In other words, 
under the constitution and statutes of this state, aside from sections 2503-1 to 
2503-3 inclusive, of the General Code, which the bill repeals and for which it is a 
substitute, the public canals of the stae constitute the public works of the state, 
and the same are to be superintended by the superintendent of public works. 

Thus it is Pt:Ovided in section 412, G. C.,. as amended 103 0. L., 120, that: 

"The superintendent of public works shall have the care and control 
of the public works of the state and shall protect, maintain and keep them 
in repair. The superintendent shall have the power· to remove obstructions 
therein or thereto and shall make such alterations or changes thereof, and 
shall construct such feeders, dikes, reservoirs, dams, locks or other works, 
devices, or improvements as he may deem proper in the discharge of his 
duties. Subject to the approval of the governor, the superintendent of 
public works may purchase on behalf of the state such real or personal 
property, rights or privileges as it may be necessary, in his judgement, to 
acquire in the maintenance of the public works or their improvement sub­
ject to the approval of the governor." 

And in section 415, as amended by the same act, that: 

"The superintendent of public works of Ohio shall haYe superviSion 
of the public works of the state and shall make such rules and regulations 
for the improvement, maintenance and operation of the public works as 
shall be necessary to the proper conduct of the department.' 

It follows, from these constitutional and statutory provisions, that the subject­
matter of public canals, especially inter-county and interstate canals connecting the 
waters of Lake Erie with other navigable waters, is one of state-wide interest 
and concern. A public work of this sort is not a local improvement in any sense 
of the word, and if counties are to be employed in the aid of such an undertaking, 
such employment must be, as heretofore stated, either upon the theory that such 
oubdivisions constitute municipal corporations so that they may, in their corporate 
(not governmental) capacity maintain public works of their own, as held in 
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\Valker v. Cincinnati, supra, or because they are employed as means and agencies 
for the purpose of constructing improvements pertaining to the state, as such. as 
5tated in Railroad Company v. Commissioners, supra. I think it is clear that Ohio 
counties ha,·e no corporate functions, so that the case of \Valker v. Cincinnati, 
whatever be its present authority, could not be applied to counties. But I think, 
too, that where the purpose is admittedly a state-wide one, that is one the benefits 
of which are not peculiar to a county as a subdivision or locality but may spread 
throughout the state or throughout a large number of counties, and which is of a 
character similar to activities recognized by the constitution and laws of the state 
as pertaining to the state, as such, the county may not, on the theory of supposed 
local and special benefits, in addition to the general benefits, be specially burdened 
therefor. This was the holding in Wasson v. Commissioners and Hubbard v. 
Fitzsimmons, supra. In the first of these cases the supreme <:ourt of this state 
held unconstitutional a law authorizing the commissioners of any county, upon a 
vote of the people, to donate money by the issuance of bonds and the levying of 
taxes for the purpose of aiding in the construction of the proposed Ohio agri­
cultural experiment station and securing its location in such county. The court 
was cited, by the attorney general seeking to sustain the act, to all the decisions 
which I have m~ntioned, but held that under the constitution of 1851, and especially 
article 12, section 2 thereof, the substance of which is still in force, it was not 
competent for the legislature to authorize a county to levy taxes for a purpose 
state-wide in its character, even though a peculiar local benefit would accrue to 
the people of the county through the accomplishment of the purpose. The court 
in its opinion per Spear J. sharply distinguished general taxes from assessments 
on specially benefited property. If property is, in fact, specially benefited (which 
must be determined by judicial and not political decisions), then special taxes 
known as assessments may properly be imposed upon such property for the making 
of the improvement. But if the power exercised is the power of taxation, and 
the purpose for which the tax is levied is one that pertains to a district other than 
the one taxed, as well as to the district taxed, there may be no discrimination 
against the particular district with respect to the rate or amount of the tax, even 
though such district may be said to enjoy special benefits by reason of the improve­
ment. The doctrine that the question of benefits and the scope of the purpose 
could be conclusively determined by such political action as submission to a vote 
of the people, was distinguished in the following language: 

"A question of constitutional power can not satisfactorily be solved 
by asking the advice of persons claimed to be specially interested. If it can 
be maintained that the general assembly may authorize Wayne county to 
assume this burden, it may, with still less doubt, require it to be done. 
That this station, if established, would prove of some slight local benefit 
to the peopie living immediately near it, and, in a lesser degree, to others 
within the county residing farther away, we need not stop to deny. It is 
enough for us to know that the principal object intended and authorized 
was a state institution, to be located, constructed, controlled and managed 
wholly by the state for the common good of the persons interested 
throughout the entire state, and that whatever benefit might accrue of a 
local character, would be merely incidental." 

In Hubbard v. Fitzsimmons, supra, the same principle was applied. The 
nature of this case is sufficiently disclosed by the following quotation: 

"It remains to inquire whether the purpose to be accomplished by the 
taxation in question is local to Cuyahoga county or general to the state. 
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That it is for the purchase of a site and the erection thereon of an armory 
for the use of the national ·guard, the active militia of the state, is averred 
in the petition, admitted in the answer, and required by the act. The 
character of the guard and the purposes of its organization are not to be 
determined from evidence upon issues joined in the pleadings, but as 
matters of .law from the constitutional and statutory provisions by which 
it is created and controlled. 

"It is ordained in section 10, article 3 of the constitution, that the 
gov.ernor shall be commander-in-chief of the military and naval forces of 
the state. The ninth article of the constitution is devoted to the subject of 
the militia of the state, and the fifth section of that article imposes upon the 
general assembly the definite duty that it 'shall provide, by law, for the 
protection and safekeeping of the public arms.' 

"Title 15 of the Revised Statutes, provides for the enrollment, organ­
ization, government, equipment and pay of the guard and the care of the 
public arms. The guard may be ordered into active service by the com­
mander-in-chief, it. is subject to his orders, and it is provided that 'the 
adjutant general shall, subject to the order of the governor, have control 
of all public arms, ammunition, accoutrements, etc., belongil'lg to the state.' 
The character of the militia as a state organization is thus definitely fixed. 
It is not at all affected by the fact that it may sometimes be called upon 
to aid the civil authorities in the preservation of public order. That duty 
is as clearly due to the civil authorities of Lorain county as to those of 
Cuyahoga. It is equally due from the entire guard to the proper civil 
officers of every county and municipality of the state. That some inci­
dental benefit would result to Cuyahoga county from the erection of a 
public building in its chief city is doubtless true. But any view which 
would recognize such incidental benefit as a proper basis for a local impo­
sition, would equally justify a tax on the property of Franklin county for 
the erection of a state building for the use of this court. 

"Nor is this question in any way affected by the fact that the legal 
title to the armory is in Cuyahoga county. The character of the imposition 
is determined by the fact that the armory is to be used for the accomplish­
ment of duties which the constitution charges upon the general assembly 
and officers of the state." 

The only distinction which can be made between these decisions and the case 
presented by the bill which you have submitted to me lies in the fact that in the 
cases cited the purposes for which the local tax was authorized were required by 
the state law to be administered by the state officers for the benefit of the people 
of the whole state; whereas under the bill no officer of the state is to have anything 
whatever to do with the proposed canal, although all other public works of the 
same character are to be administered by state officers. I do not think that this 
distinction creates a difference in the. application of the true principle, which 
may be stated thus : 

A county has no proprietary or corporate functions whatever; it may levy 
taxes only for governmental purposes; the nature of the purpose, as to whether 
it is local, pertaining to the people of a county, or state-wide, pertaining to the 
people of the whole state, is to be determined by the character of the enterprise 
contemplated, and cannot be conclusively determined by the general assembly itself 
or by any body of electors to whom it may seek to delegati! such determination. 

Measured by this principle, the constitutionality of the bill is, at the very 
least, extremely doubtful. The vice which inheres in tile bill permeates the entire 
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scheme which it seeks to legalize, as may be inferred from the statement that if 
the views above expressed are correct, no inter-county canal, intended for purposes 
of navigation, can be built at public expense save by the state itself. 

Of course, if a county could not be authorized to build, maintain and operate 
a canal in conjunction with other counties for such a purpose, it follows that a 
county may not be authorized to contribute to the construction, maintenance or 
operation of such a canal. 

In fact, the same objection would be to section 2503-1 to 2503-3 inclusive, 
of the G. C., as they would stand if the bill which you have handed to me should 
not become a law. 

In addition to these objections I beg leave to point out that the bonds which 
may, and indeed must be issued under the bill, if a favorable vote is had in any 
county of the state, are to be provided for by taxation, within the limitations of 
the law, and yet there is no limit upon the amount of such bonds nor the number 
of years over which they may be spread. It is true that the section relative to 
the issuance of bonds provides that the same shall be issued "within any limitations 
prescribed by law," and that the term of the bonds shall not "exceed thirty years 
from the date." But inasmuch as there are no limitations upon the amount of 
the bonds which may be issued, for such purpose, by the county commissioners, 
the first of these limitations is of no avail; while the second of them operates in 
t)le wrong direction; for if the bonds should be issued at the outset of the pro­
ceedings, under the proposed scheme, it would certainly be some time before the 
canal would be in operation. Meanwhile the interest and sinking fund levies, on 
account of the bonds, would have to be made as provided in article 12, section 11 
of the constitution. That is, levies would have to be made within the limitations 
of the law, and there being no practical limit on the amount of the bonds, and 
it being permissible to issue them for a relatively short period of time, the annual 
tax burden so created might very seriously impair the current revenues of any 
county issuing such bonds. 

A great deal of light is shed upon the provisions of this bill by examination 
of the laws of Pennsylvania for 1911, page 55, and the laws of Pennsylvania 
for 1913, page 652, both of which acts evidently relate to the same scheme. The 
language of the bill, like that of section 2503-1 et seq., G. C., is taken almost 
verbatim from this Pennsylvania legislation. I have pointed out that the constitu­
tion of Pennsylvania is not like that of Ohio, and what may be done by the 
legislature of Pennsylvania is no criterion of what may be done by the legislature 
of Ohio. 

Finally, article 1, section 10, of the constitution of the United States, provides 
in part as follows: 

"~ o state shall, without the consent of congress, lay any duty of 
tonnage, keep troops, or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign power, or 
engage in war, unless actually invaded, or in such imminent danger as 
will not admit of delay.' 

The bill does not make the consent of congress a condition precedent to the 
issuance of such bonds which, if they have any force and effect at all, must be 
regarded as in the nature of contractual stipulations intended to be parts of a 
covenant between the issuing county and the "adjoining state." In short then the 
bill amounts to an attempt to authorize a county, for the purpose of aiding in the 
construction of a canal by another state, to enter into an agreement or compact 
with such other state. 

In the preceding portions of this opinion J have pointed out that counties, not 
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being municipal corporations, may be authorized to act only as agencies of the 
state. An agent may not be granted authority which his principal does not possess. 
The state would have no authority, by virtue of the above quoted provision of 
the federal constitution, to enter into a compact with an adjoining state save with 
the consent of congress. Therefore, the state may not authorize any of its counties 
to enter into such a compact without its consent. This infirmity, it should be 
remarked, is present in present section 2503-1 to 2503-3 inclusive, of· the General 
Code. 

For the foregoing reasons I advise that in my opinion the bill which you have 
submitted to me should it be enacted in the form in which you have submitted 
it to me, would probably be held unconstitutional. · 

370. 

· Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

GENERAL ASSEMBLY-CAN LEGISLATE TO PREVENT THE PRACTICE 
OF DENTISTS USING FICTITIOUS NAMES-MAY REGULATE 
UNDER POLICE POWER. 

It is not unconstitutional for the legislature to prevent the practice of dentistry 
under fictitious 1zames, nor to regulate the same under the police power. 

CoLUMBUS, OHio, May 15, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
Mv DEAR GovERNOR :-I have your letter of the 12th, as follows: 

"I very respectfully request an opinion from your office as to the 
constitutionality of amended senate bill No. 84, relative to the practice 
of dentistry. I direct your attention especially to the provision prohibiting 
the practice of dentistry under a firm name and to the section which gives 
the board power to revoke a certificate without hearing. I desire to know 
whether these provisions are in compliance with the constitution of the 
state of Ohio." 

Answering your inquiry first as to the section which gives the board power 
to revoke a certificate without hearing, I beg to advise that in my opinion sections 
1325, 1326 and 1327 of the General Code, contained in the bill, do not authorize the 
revocation of a certificate without a hearing, but on the contrary section 1326 
specifically provides that, 

"No action to revoke or suspend a license shall be taken until the 
accused has been furnished a statement of the charges against him and 
notice of the time and place of hearing thereof. The accused may be 
present at the hearing in person, by counsel, or both. * * *" 

Then follows provisions for the record of the hearing, with the right to review 
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the order of revocation upon appeal in the common pleas court, and the judgment 
of the common pleas court may be reviewed on proceedings in error in the court 
of appeals. I do not find that the bill is faulty in this regard. 

Answering your second inquiry relative to prohibiting the practice of dentistry 
under a firm name, I beg to say that I find that the section of the bill relating 
thereto is section 1329-1, which is as follows: 

"It shall be unlawful for any person or persons to practice or offer 
to practice dentistry or dental surgery, under the name of any company, 
association, or corporation, and any person or persons practicing or offer­
ing to practice dentistry ,or dental surgery shall do so under his name 
only; any person convicted of a violation of the provisions of this section 
shall be fined for the .first offense not less than one hundred dollars, nor 

. more than two hundred dollars, and upon a second conviction therefor, 
his license may be suspended or revoked, as provided in section 1325 of 
this act." 

The right of the state to regulate the practice of a profession, including 
dentistry, is not subject to question. 

"Where the successful prosecution .of a calling requires a certain amount 
of technical knowledge and professional skill, and the lack of them in 
the practioner will result in material damage to the one who employs 
him, it is a legitimate exercise of 'police power' to; prohibit. any one 
from engaging in tlie calling who has not previously been examined by 
the lawfully constituted authority and received a certificate in testimony 
of his qualification to practice the profession. 

"The right of the state to exercise this control over skilled trades 
and the learned professions, with a single exception in respect to teachers. 
and expounders of religion, has never been questioned." 

(Tiedman's State and Federal Control of Persons and Property, p. 241.) 
(France v. State, 57 0. S., 1; Ohio v. Gardner, 58 0. S., 599.) 
(Ohio v. Marble, 72 0. S., 21.) 

The diploma or license granted by the state permitting a successful applicant 
therefor to practice dentistry in Ohio is individual and is not a grant of such 
license to form a company for the purpose of merging the individuality of the 
holder in a company, association or corporation. The criminal prosecution for 
violation of any statute regulating the practice of dentistry in Ohio is personal. 
It has long since been the law of this state that corporations may not be formed 
for professional business, section 8623 of the General Code providing that, 

"Except for carrying on professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves." 

The constitutionality of this statute was sustained by our supreme court in the 
case of State ex rei. The Physicians Defense Company v. Laylin, Secretary of 
State, 73 0. S., page 90. 

The object of the legislation evidenced in the bill under consideration is for 
the preservation of the life, health and comfort of the people. 

I have examined with care the many authorities urged by Messrs. :\filler and 
Foster, attorneys at law, as against the constitutionality of this act in the respects 
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concerning which you inquire, but I do not find them sufficiently in point to be 
controlling. Omitting a review of other authorities which I have examined as 
bearing on the question which you present, I do not feel warranted in saying 
that amended senate bill No. 84 is unconstitutional on either of the grounds inquired 
about or for any other reason. 

371. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

INDUSTRIAL COMMISSIOJ'\-APPROV AL OF PURCHASE OF BONDS 
OF DEER CREEK TOWNSHIP RURAL SCHOOL DISTRICT OF PICK­
AWAY COUNTY, OHIO. 

Approval of bonds in the amount of $20,000 purchased by the industrial com­
mission of Ohio from the board of education of Deer Creek township rural school 
district, Pickaway county, Ohio. 

CoLUMBUs, OHIO, May 15, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your letter of May 5, 1915, containing certified copy of 

the resolution of the industrial commission of Ohio to purchase bonds of rural 
school district of Deer Creek township, Pickaway county, Ohio, in the amount of 
$20,000.00, and requesting my opinion relative to the validity of the said bonds 
and proceedings by virtue of which they were issued. 

Under date of April 23, 1915, I received through the Honorable Meeker Ter­
williger, prosecuting attorney of Pickaway county, a transcript of the proceedings 
of the board of education of Deer Creek township rural school district, and under 
date of April 29th, other amendatory and supplementary information was certified 
to me by Mr. W. T. Ulm, clerk of the said board of education. 

I have carefully examined the proceedings of said board of education relative 
to the issuance of said bonds and find them regular and in conformity with the 
statutes. I have also examined the bonds in question, which are in the office 
of the treasurer of state, and I find them proper in form. 

I am, therefore, of the opinion that the bonds in question are legal and valid 
obligations of Deer Creek township rural school district of Pickaway county, Ohio, 
and approve the purchase of same by the industrial commission. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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372. 

DEPUTY IXSPECTOR OF WORKSHOPS AND· FACTORIES-ACTUAL 
TRA VELIXG EXPENSES ALLOWED-INDUSTRIAL C0~1MISSION 
~lAY DESIGNATE OFFICE OR STATION FRO~! WHICH EXPENSES 
~IAY BE ALLOWED. 

Deputy inspectors of workshops and factories are permitted actual expenses 
while traveling 011 the bttsiness of the i11dustrial commission. The commission may 
designate the office or station from which expe~~ses may be allowed. 

CoLUMBus, OHIO, May 15, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under date of May 6, 1915, you submitted for my opinion thereon 

the following facts and inquiry: 

"A deputy inspector in the department of workshops, factories and 
public buildings lives at Gahanna (Franklin county); his district is Franklin 
and Pickaway counties, he spends 75 per cent. or more of his time in the 
city of Columbus; he travels between Gahanna and Columbus daily on the 
street railway line and obtains his noon day meal in Columbus. He is 
charging to the state the amount of his daily railway fare between Gahanna 
and Columbus and the costs of his noon day lunch. 

"Are these proper subjects for charges for which the state should pay?" 

Under section 985 of the General Code a deputy or district inspector of work­
shops and factories "must devote his whole time and attention to the duties of 
his office." 

Under favor of section 2250 of the General Code a district inspector of work­
shops and factories receives an annual salary of twelve hundred dollars per annum. 

By the provisions of section 7871-7 of the General Code a deputy "shall be 
entitled to receive from the state the necessary and actual expenses while traveling 
on business of the commission either within or without the state of Ohio." 

Under the language of this last section, to wit: "actual expenses while traveling 
on business of the commission" your question is one rather o'f fact than of law. 

The law requires this inspector to travel over the counties of Franklin and 
Pickaway in the performance of his duties. He resides within the district at 
Gahanna. He has no fixed office or headquarters by virtue of law, and the com­
mission has not assigned him any office or station to which he must report for 
service without expense to the state and from which he would be entitled to his 
expenses while traveling on business of the commission in the discharge of his 
official duties. It is within the power of the industrial commission to designate 
some place within his district other than his place of residence which shall be his 
official headquarters or station and the point from which his expenses, as provided 
by law, may be. allowed. 

In the absence of such a provision on the part of the commission, I am of 
the opinion that this inspector is entitled to his daily railway fare between Gahanna 
and Columbus, and the cost of his noon day luncheon, if the expense occasioned 
thereby is incurred while in the discharge of his official duties. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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373. 

SHERIFF-HUMANE OFFICER-AGAINST PUBLIC POLICY FOR A 
PERSON ACTING AS SHERIFF TO BE APPOINTED AS HUMANE 
OFFICER. 

It is against public policy for a person acting as sheriff to be appointed as 
humane officer. 

CoLUMBus, OHIO, May 15, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of March lOth, you submitted for my opinion the 

following question : 

"May a sheriff be appointed as humane officer and draw an additional 
compensation for his services as such? If not, what findings should our 
examiners make in cases of this kind?" 

The duties of the humane agent, commonly known as "humane officer," are 
found in the chapter relating to nhumane society," being sections 10062 to 10084, 
inclusive, also section 13491 of the General Code. 

There are various duties placed upon the humane officer which are also placed 
upon the sheriff of the county. There are, however, other duties placed upon the 
humane officer which cannot be performed by the sheriff of the county, as for 
instance, under section 10081 the humane officer, if he deems it for the best 
interest of a child, because of cruelty inflicted upon it, or of its surroundings, 
may r.emove it from the possession and control of the parents or persons having 
charge thereof summarily. Such a right is in no way granted by statute to the 
sheriff of the county. 

There are also various duties that may be performed by the sheriff that cannot 
be performed by a humane officer. 

:/ There is no statutory inhibition against a sheriff acting as humane officer, nor 
/ against a humane officer acting as sheriff; nor am I able to find that the one 
~ffice is in any way a check upon the other. 

However, under the provisions of section 2833, G. C., the sheriff is required 
to "preserve the p1,1blic peace." In view of the fact that the sheriff is made the 
conservator of the public peace of his county, he should be accessible both day and 
night and be at all times subject to call. 

The law making it the duty of the sheriff to preserve the public peace and, 
therefore, be at all times subject to call differentiates said officer from the other 
county officers, and being so subject I am of the opinion that it is against public 
policy that he should hold any other public office which would interfere with his 
duties as sheriff, as above indicated. 

Under· the provisions of the statutes governing humane societies it is pro­
vided that the compensation for the humane agent shall be fixed, so far as the 
county is concerned, by the county commissioners at a monthly salary of not 
less than twenty-five dollars. Since the sheriff has certain duties to perform 
which are likewise placed upon the humane agent, it could be well said that in a 
given case he was receiving double compensation for the services performed and 
this, I believe, is against public policy. 

I am, therefore, of the opinion that it is against public policy for a sheriff 
to be appointed as humane officer. 

Since there is no statutory inhibition, and since one office is not in any way 
a check upon the other, I would not advise the making of any finding against a 
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person who has been occupying the two offices simultaneously; but would suggest 
that your bureau notify those persons who are occupying the two offices simul­
taneously that either the one or the other should be given up. 

374. 

Respectfully, 
Enw ARD c. TURNER, 

Attorney General. 

UNDER SECTIO~ 6254, G. C., EACH ADVERTISEMENT IS TO BE 
MEASURED BY THE "EM QUAD" OF TYPE USED. 

CoLUMBUS, OHIO, May 15, 1915. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of February 4th you submitted to this department 

for opinion the following inquiry: 

"May a newspaper, which publishes an advertisement in eight-point 
type, payable from public funds, be entitled to the same amount as if such 
publication had been made in six-point type? For instance, if an advertise­
m-ent is set in compact form, six-point type, by_ one newspaper, would 
another newspaper, which set the same advertisement in eight-point type, 
be legally entitled to the same amount?" 

Section 6254 of the General Code provides : 

"A square shall be a space occupied by two hundred and forty ems 
of the type used in printing such advertisements. Legal advertising shall 
be set up in compact form, without unnecessary spaces, blanks or head lines, 
and printed in type not smaller than nonpareil." 

An "em" is defined by the Standard Dictionary as follows: 

"(2) Print-the square of the body of any size of type, used as a unit 
of measurement in computing the cost of composition." 

"Em" as defined by Webster's Dictionary means: 

"(Print) The portion of a line formerly occupied by the letter "m," 
when a square, used as a unit for measuring printed matter." 

An "em" defined in a work called "Proof Reading and Punctuation" by Adele 
Millicent Smith, as follows : 

"Em-the square of the body of a type. The amount of matter com­
posed is estimated by ems." 

The Kew English Dictionary defines "em" as follows: 

"In printing the square, formerly of the type 'm' used in typography as 
the unit for measuring and estimating the amount of printed matter in a 
line, page, etc." 
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In "The Americana" in an article on "Printing" the writer states what con­
stitutes a font of type, and after giving a list of one hundred and twenty-nine 
characters, further states: 

"Besides this, there are required for filling the blanks between words, at 
the end of lines, etc., four sizes of spaces and four of quadrats. (The 
former and the smallest of the latter being subdivisions of the em (m) 
or square of the size of the type, one equal to it and the other two multiples 
of it) making altogether 137 sorts." 

In the New International Encyclopedia under the heading "Printing," it is stated 
as follows: 

"The printer's unit of measurement by which the compositor is paid 
is the em in America and the en in Great Britain. The em is the square 
of the body of the type selected; the number of ems that fill a line multiplied 
by the number of lines in a page gives the total number of ems of the 
type in the page." 

In a book entitled "The Practice of Typography" by Theodore Low Devinne 
at page 113, it is stated: 

"An em of any type is the square body of that type. As it is im­
practicable to count all of the bits of metal in a page the em is made a 
unit of superficial measure. The space that can be covered by one thousand 
em quadrats is reckoned as one thousand ems." 

From the above it can readily be seen that the em referred to in section 6254 
is what is familiarly known by the printers as the "em quad," which, of course, 
is the square of the body of the type. 

A "square" is defined by the Standard Dictionary as follows: 

"'Square'-a given space in the column of newspapers or the like, con­
sidered as a unit of measurement for advertisements and ranging in 
depth from column width down to an inch; now mostly superseded by the 
inch or line as a unit." 

Webster's Dictionary defines "square:" 

"(print)-a certain number of lines forming a portion of a column nearly 
square; used chiefly in reckoning the prices of advertisements in news­
papers." 

However, section 6254 itself defines what the square shall be in that it states 
that it-shall be a space occupied by 240 ems. 

With the above definitions in mind it can be readily seen that the unit of 
measurement of advertisements under section 6254 is the em of the type used in 
printing the advertisement in question, and has been so held by this department 
in an opinion to your department under date of January 19, 1915. 

Whether or not there are more or less squares by the use of eight-point type 
setting up a given advertisement than in the use of six-point type, I am unable to 
say. However, in an opinion by my predecessor, Ron. Timothy S. Hogan, found 
in the attorney general's report for 1913, page 225, rendered February 11, 1913, 
to your department, he states: 
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"I am informed by practical printers that a given advertisement when 
printed in eight-point type will not contain as many ems as if the same 
were printed in six-point type." 
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If the information obtained by :Mr. Hogan was correct, the newspaper which 
publishes an advertisement in eight-point type would not be entitled to the same 
amount as if such publication had been made in six-point type, for the reason 
that the "em quad" of the type used in printing the advertisement is the basis 
of measurement. 

Since each advertisement is to be measured by the em quad of the type used, 
the basis of payment of such advertisement is solely the amount of space occupied 
by the advertisement as measured by the particular -em quad. 

I have read the communication addressed to your department by the secretary 
of the :Marion Tribune Publishing Co. :My conclusion, however, is based upon 
the clear provisions of section 6254, General Code. 

375. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY SCHOOL DISTRICT-BOARD OF EDUCATION HAS IMPLIED 
AUTHORITY TO REniBURSE COUNTY SURVEYOR FOR ACTUAL 
EXPENSES-PAYMENT FR01I COUXTY BOARD OF EDUCATION 
FUND. 

Under the provisions of section 4736, G. C., as amended in 104 0. L., 138, the 
board of education of a county school district has implied authority to reimburse 
the county surveyor for his actual and necessary expenses incurred by him in 
rendering service to said board of education as required by said section. 

Claims for such expenses may be paid out of the county board of education 
fund on the order of the county board of education and the warrant of the county 
auditor. 

CoLUMBUS, OHio, May 15, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a letter from Mr. Archie G. Holland, surveyor 

of Clermont county, under date of May 3, 1915, in which he refers to opinion 
147 of this department, rendered to your bureau on March 18, 1915. 

Mr. Holland's inquiry raises the question of the authority of the board of 
education of a county school district to reimburse the county surveyor for his 
actual and necessary expenses incurred in rendering service to said board, as 
required by the provision of section 4736, G. C., as amended in 104 0. L., 138. 
As this question is one of general interest throughout the state, I am addressing 
my opinion to you. 

l\Ir. Holland's letter is as follows: 

"I am writing you in regard to the surveys of schools where they 
are centralized. I received a letter from you stating that my services 
were to be given free of all compensation. I am out $23.00 now four days 
and three dollars expenses which I had to pay out of my own pocket. 
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There is talk of centralization almost all over the county. This work 
has to come at a time of the year when I have work almost every day, and 
if I have to keep on at it and work for nothing and pay my own expenses, 
it looks like I might as well quit. I don't mind doing a little work without 
compensation, but it looks to me like this is asking too much. The law 
says the county surveyor is to receive $5.00 per day for every day he 
\vorks, and also his legitimate expenses. In the report of the state 
examiners they say I have only been charging about half what the former 
surveyors charged. I am also keeping a record; while I have had a 
good deal of trouble with it and it is in a poor form up to the first of the 
year, I think it is better ·than none, and I am getting it in pretty good shape 
this year. There has been no record kept by the county surveyor for many 
years. 

"Please write and let me know if there is not some way I can get paid 
for the school work." 

The opinion of this department above referred to does not pass upon the 
question of the authority of the county board of education to reimburse the 
county surveyor for his actual and necessary expenses incurred by him in rendering 

· the services required by section 4736, G. C., as amended. 
This section makes it the duty of the county surveyor to render services to the 

county board of education upon request being made by said board, and while said 
section does not expressly authorize said county board of .education to reimburse 
the county surveyor for his actual and necessary expenses incurred in the per­
formance of such duty, I am of the opinion that the authority of said board to 
require such performance, carries with it the implied authority to make such re­
imbursement. To hold to the contrary would, in effect, render this provision of the 
st1ottute inoperative. 

I am of. the opinion, therefore, that claims for such expenses may be paid out 
of the county board of education fund on the order of the county board of educa­
tion and the warrant of the county auditor. 

376. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

INJURIES SUSTAINED IN .MILITARY SERVICE-CLAUIS :.IAY BE 
MADE AND PROVIDED FOR UXDER ARTICLE 2, SECTIOX 29 OF 
THE CONSTITUTION. 

Claims for injuries sustained in the course of military service may be made 
and provided for under article 2, section 29, of the constitution. 

CoLUMBus, OHio, May 15, 1915. 

RoN. FRANK H. REIGHARD, Chairman of the Finance Committee, House uf Repre­
sentatives, C o/umbus, Ohio. 
DEAR SIR :-This office is in receipt of the papers referred to you by the 

adjutant general relative to the claim of Mr. Floyd L. Reed, who is a member of 
Company B, Second Infantry, Ohio Xational Guards, and whose claim is put in 
language as follows: 
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"I am a member of Company B, 2nd Inf., 0. X. G. I joined that 
organization ~lay 31, 1913, and have been connected with it ever since. 

"When I joined Company B, I was in good health and perfectly sound. 
Our company was ordered to Fort Benjamin Harrison, Indiana, July 13, 
1914, for the purpose of being trained in military tactics. At the time of 
our arrival at Fort Benjamin Harrison I was as sound physically as the 
day I joined the Second Ohio Infantry. 

"On Friday, July 17, 1914, we were ordered to prepare for a hike. On 
that day we marched a few miles out on the government reservation 
connected with Fort Benjamin Harrison and went into camp. That night 
(was on guard duty and was sick all night. The next morning about six 
o'clock we broke camp, marched about two miles where we had a sham 
battle. During the sham battle we rushed back and forth from one place 
to another. During this time I must have hurt myself. Immediately follow­
ing this I was overcome by a severe pain in the lower right hand side of 
my abdomen. (The place where I afterward discovered I had been rup­
tured.) I fell out and was picked up later and taken to camp. When I 
got into camp I was sent to the hospital. An investigation of the hospital 
record will show that I was in the sick report from that time until we 
broke camp to go home, Monday, July 20, 1914. 
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"That night when I arrived at my home in Paulding I noticed a 
swelling where I had had such severe pains. The next day I called my 
home doctor, Dr. D. F. Russell, of Paulding, Ohio. Dr. Russell examined 
me thoroughly. He said that I had a hernia (rupture). He asked me 
what I had been doing and I told him, explaining all the circumstances 
and so forth. Dr. Russell said that I had undoubtedly contracted my 
hernia while on the hike Friday or in the sham battle on Saturday. 

"Dr. Russell advised an operation. I at once began preparations to 
go to the hospital. On the third day of August, 1914, Dr. Russell and my 
father, C. 0. Reed, took me to the Hope hospital, Ft. Vvayne, Indiana. On 
that day I was operated upon for hernia and appendicitis by Dr. 1\IcOscar, 
who was assisted by Dr. Russel, of Paulding. Doctors .McOscar and 
Russell operated on me for appendicitis because they said it was necessary 
on account of the operation for hernia, since I had chronic appendicitis, 
and if I had not been operated on for appendicitis at that time I might 
have had to undergo an operation for the same before I recovered from 
my operation for hernia. They said that would have proven fatal, so 
therefore my double operation was made necessary because of injuries 
I contracted while doing military duty for the state of Ohio. 

"The cost of my operation was $200.00, and this added to the hospital 
fees and other necessary incidentals would make the total cost about 
$250.00. 

"I did not recover from my operation in time to take up my work as 
a teacher in the Paulding township schools. \Vhen I recovered enough to 
take up my work all the schools were taken, and I could not get other 
employment that I was able to do. 

"Thus, due to my operation, which was made necessary becau<;e of 
injuries incurred while doing military duty for the state of Ohio, I was 
not able to take up my work as teacher, thus losing me about $500.00 upon 
which I was totally dependent. This added to the cost of my operation 
would make a total loss of $750.00. 

"There is a provision in the laws of the state of Ohio whereby a person 
disabled while doing military duty for the state of Ohio may be com­
pensated for his doctor bill and other losses incurred. 
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"I would like to have a bill put before the legislature providing that 
the State of Ohio pay me, Floyd L. Reed, $750.00 to cover losses sustained 
by me and caused from disability contracted while doing military duty for 
the state of Ohio. 

"I can furnish proof of the truth of my statements. I will have 
affidavits made out by parties who know the circumstances and facts of the 
case, and send them to you at once. I thank you for anything you may do 
for me. I assure you that I am wholly dependent ·on this, and hope that 
you can do something for me. * * *" 

With the claim is forwarded various affidavits in support of the same, together 
with hospital receipts, doctors' receipts, etc., for medical service. 

The case presented is one the merits of which cannot be determined in this 
office, as it is a matter simply of policy to be d!'!termined by the legislature after 
having investigated the facts and satisfying itself as to the justices and the merits 
of the claim. If the legislature, after such investigation, should be satisfied that the 
claim is a just one, it is my opinion that it has authority to act only under the 
provisions of article 2, section 29 of the constitution of the state of Ohio, which 
is as follows : 

377. 

"No extra compensation shall be made to any officer, public agent, or 
contractor, after the service shall have been rendered, or the contract 
entered into; nor shall any money be paid, on any claim, the subject-matter 
which shall not have been provided for by pre-existing law, unless such 
compensation, or claim be allowed by two-thirds of the members elected 
to each branch of the general assembly." 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

MISDEMEAXORS-COUXSEL-CG:\1PENSA TIO~ FOR DEFE~SE OF IN­
DIGEKT PERSONS-NOT PAYABLE FROid COUNTY TREASURY. 

Payment of compensation to counsel assigned by the court for the defense of 
indigent persons charged with misdemeanors may not be made from the county 
treasury. 

CoLL'MBL'S, Omo, :May 15, 1915. 

The Bureau of Inspection and Supervision of Public offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date of May 8, 1915, as 

follows: 

"We would respectfully request your written opinion upon the follow­
ing question : 

"Section 13618, General Code, provides for the payment from the 
county treasury to an attorney, or attorneys, appointed to defend an 
indigent prisoner in felony cases. Examiners of this department have 
found in some counties where attorneys are paid for defending prisoners 
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indicted under a misdemeanor charge. Can such payments be legally made? 
If not should our examiners make findings for recovery against attorneys 
so paid?" 

765 

Section 13616, G. C., provides for the service of a copy of indictment for 
felony upon the accused within three days after the filing thereof and a delivery 
of such copy in other cases upon request therefor. Section 13617 provides that 
after such copy has been served or opportunity had for receiving it, if the accused 
is without and unable to employ counsel, the court shall assign him counsel not 
exceeding two. The only provision for payment of compensation of counsel so 
assigned, is found in section 13615, G. C., referred to by you and which reads as 
follows: 

"Counsel so assigned in a case of felony shall be paid for their services 
by the county, and may receive therefor, in a case of murder in the first or 
second degree, such compensation as the court approves; in a case of 
manslaughter, not exceeding one hundred dollars, and, in other cases of 
felony, not exceeding fifty dollars. The auditor of such county shall not 
draw an order on the treasurer for the payment of such counsel until the 
account for such services has been presented to and allowed by the com­
missioners thereof." 

The terms of this statute specifically limit such payment of compensation of 
counsel to felony cases and to such amounts as are allowed by the county com­
missioners after the approval thereof by the court, and only such compensation 
as is authorized by statute may be lawfully made. The answer to your first 
question must therefore be in the negative. 

As to the finding which should be made in such case, it may be said that both 
the commissioners and the auditor were quite probably misled by the action of 
the court in approving the claim, and while the payment of the same should have 
been enjoined by the prosecuting attorney, this, however, would not validate the 
payment of compensation in such case in the face of the absence of statutory 
authority therefor. 

Answering this question specifically, I am of the opinion that a finding should 
be made against attorneys who have received payment for defense of indigent 
persons charged with misdemeanors under assignment of the court from the 
county treasury. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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378. 

COXSTRUCTIOX OF A COXTRACT BETWEEN A GAS PRODUCING 
CO~IPAXY AXD A LOCAL DISTRIBUTING Cm.:IPANY-WHAT 
GROSS RECEIPTS OF DISTRIBUTIXG COl\IPAXY ARE FOR PUR­
POSE OF EXCISE TAXATION-TAXES AND TAXATIOX. 

A contract between a gas producing company and a local gas distributing 
company provides that the former shall fumish to the latter sufficient supply "f 
yas, in consideration of which the foriner shall be entitled to a certain percentage 
of the gross collections of the latter. There is 1zo means of measuring the amou•tt 
of gas delivered by the one company to the other. The books of the distribut;r.g 
wmpany and its mains and system are to be subject to inspection by the producing 
fOmpany. In spite of a recital in the contract that the gas upon entering the mains 
and distributiug system of the distributing company shall be the property of that 
company, it is held that the case is govemed by State v. Coshocton Gas Co., 12 
N. P., 11. s., 570, affirmed by the supreme court without report, and that the gross 
1 eceipts of the distributing company for the purpose of excise taxation consist 
merely of the percentage of gross collections which under the contract it is per­
mitted to retain for its own use, the remainder being receipts of the producing 
company aud the enterprise, in law, being a joint one. 

CoLUMBUS, OHIO, May 15, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-You have submitted for my examination an original and sup­

plemental contract between the Springfield Gas Company and the Ohio Fuel Supply 
Company, and have requested my opinion as to whether or not the same are so 
similar to that involved in State v. Coshocton Gas Company as to make the 
decision therein controlling with respect to the amount of excise taxes collectible 
from the two above named companies. 

The original contract in question was entered into in December, 1906. After 
reciting that the Springfield Gas Company is engaged in the business of selling 
and supplying natural gas in the city of Springfield, and that the Ohio Fuel Supply· 
Company is a producer of gas and has a surplus supply over its present needs out 
of which it can supply the requirements of the Springfield company, the contract 
provides that the Ohio company shall deliver a supply of natural gas to the Spring­
field company and that the Springfield company shall furnish the right of way to 
enable the Ohio company to connect with its lines and install the proper connections 
and regulating devices; and that after May 14, 1909, the Springfield company shall 
pay seventy per cent. of the proceeds of its sales of gas to the Ohio company, 
provided that "in no instance or event, nor under any circumstances whatsoever, 
shall there be paid by" the Springfield company to the said the Ohio company a 
less sum than nineteen (19) cents for each and every thousand cubic feet of 
natural gas supplied and delivered by the said Springfield company under these 
presents, subsequent to May 14, 1909." 

The supplemental contract, which was made in the light of a change in th 
ordinance of the city of Springfield fixing the rates of the Springfield company, 
has the effect of avoiding this proviso of the original contract, though incor­
porating all the other provisions thereof; so that under the said supplemental 
contract the Springfield company is to sell its gas at thirty cents per thousand 
cubic feet, that being the price fixed by the ordinance, except as to certain public 
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buildings in which the rate is to be fifteen cents per thousand cubic feet, and in 
both cases the Ohio company is to have seven.ty per cent. of the gross proceeds 
of sales. 

The original contract further provides the conditions under which the Spring­
field company should furnish gas to its consumers. :Meters are to be installecl 
and meter readings made monthly, and a statement of such readings is to 1-e 
rendered to the Ohio company. The books of the Springfield company are to be 
open to the inspection of the Ohio company. The mains and system of the 
Springfield company are by the contract required to be kept in good condition so as 
to avoid leakage and waste, and the Ohio company is given for its own protection 
the right of inspection of the entire system of the Springfield company. It is 
expressly recited in the fifth article of the original contract that 

"Upon delivery of gas hereunder to the Springfield company it shall 
be the sole property of said company, and the Ohio company shall not 
thereafter be responsible for or on account of anything which may be done, 
happen or arise with reference to such gas, save so far as it shall be due 
to the acts of the Ohio company or its employes, and the Springfield 
cOJ;npany agrees to indemnify and save harmless the Ohio company from 
all claims, suits and damages on account of any conduct, act or thing 
which may be done, happen or arise with reference to such delivered gas, 
save as aforesaid." 

In spite of this provision, however, there is no means under the contract of 
measuring the exact amount of gas which is actually delivered by one company 
to the other, the measurement for the purpose of compensation being made at the 
meters of the consumers. So that if any gas should be lost or wasted after passing 
into the lines of the Springfield company, the loss would fall in reality upon the 
Ohio company. Whatever be then the technical title of the Springfield company 
in the gas in its mains under the fifth article of the original contract, the sub­
stantial relation of the parties to the gas while in the mains in the proprietary sense 
cannot be altered by this recital, so long as there is no means of ascertaining 
how much gas has passed from the lines of one company to the lines of the 
other company. 

There are other provisions in the contract for the protection of the respective 
parties, which in the aggregate, so to speak, have the effect of making the business 
in a sense a joint enterprise. 

In State v. Coshocton Gas Co., 12 N. P. (N. S.), 570, subsequently affirmed 
by the supreme court, the court had before it a contract very much !ike the one 
now under consideration. In fact, I can find but one real difference between the 
two contracts as the Springfield contract is modified by the supplemental agree­
ment, and that lies in the language of the fifth article of the original contract above 
quoted. It is true that Judge Rogers, in deciding the Coshocton Gas Company 
case, placed some stress upon the fact that the general property in the gas furnished 
by one company to the other in that case after it passed into the mains of t!H:: 
distributing company still belonged to the producing company. But even at that 
it was conceded by Judge Rogers that the distributing company had a special 
property in such gas. \The fact that there was no means of measuring the amount 
of gas which was act~y furnished by one company to the other is common in 
both cases, and this, i take it, is the determining factor.J For, it was under cir­
cumstances of this sort that Judge Rogers used the £ollowing language: 

"The contract was more in the nature of one between factor and 
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principal, governed, however, by a special agreement. Defendant under­
took to dispose of the Buckeye company's gas for a compensation measured 
by a per cent. of gross receipts, and to pay the residue to the Buckeye 
company. On disposition of the product by defendant, and receipt of the 
proceeds, the relation of debtor and creditor did not arise; rather, defend­
ant's relation to the fund was that of trustee to its principal, unless the 
latter saw fit to waive that relation. 

"The object of the contract as contemplated by the parties was, by one 
performing certain parts and the other performing others under the 
contract, to produce a certain common fund for the benefit of both which 
was to belong to each in certain proportions. l'\ either at any time was 
entitled to the whole fund as a right of property, but each was entitled 
to a proportionate share as belonging to it. While the defendant in the 
conduct of the business under the contract received the gross sum, it did 
not all belong to defendant. The property right in seventy per cent. or 
eighty per cent. thereof, depending upon the circumstances, belonged to the 
Buckeye company, and was its gross receipts, and defendant held the same 
as agent for its principal. 

"I am clearly of the opinion that the contract between the two com­
panies did not contemplate a sale of gas to the defendant. If it did not, 
no general property right in or to the gas is vested in the defendant. It 
was a special right only. The defendant not having a general property 
right in the gas did not acquire a general property right in the proceeds 
of their combined enterprise, but only had a property right in the propor­
tion of the proceeds to which, under the contract, it was entitled." 

Thereupon, Judge Rogers reached the conclusion that the gross receipts of 
the distributing company for purpose of excise taxation consisted only of the 
thirty per cent. of the entire collections which it might retain for itself, the other 
seventy per cent. thereof being receipts of the producing company. 

While, therefore, I can see a distinction between the two cases, I am of the 
opinion that should litigation arise respecting the effect of the contract which you 
have submitted to me, the same would be governed by the decision in State v. 
Coshocton Gas Company, supra. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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379. 

TAXATIOX OF RAW ::\IATERIAL OF A FOREIGX CORPORATIOX UPOX 
WHICH AX OHIO CORPORATIOX PERFOR::\1S WORK-FOREIGX 
CORPORATIOX LIABLE FOR SUCH TAXES-AX OHIO ::\1AX­
UFACTURER IS REQUIRED TO LIST OX AVERAGE BASIS 
OF SUCH PROPERTY OWNED BY HI::\1-FOREIGX CORPORA­
TIOX SHOULD LIST A::\IOUXT OX HAXD OX LISTIXG DATE IN 
TAXIXG DISTRICT IX WHICH PROPERTY IS SITUATED. 

If an Ohio corporatiou performs work upon material furnished by a non­
resident foreign corporation for compensatio1~, at 110 time being the owner either 
of the raw material so worked upon or the finished product, with reference to the 
taxatiou of such property: 

( 1) It is taxable tmder section 5404, G. C., i11 the name of the foreign cor­
poration; and the Ohio corporation is not required to list the property as a part 
of its manufacturer's stock nor to pay taxes on it. 

(2) An Ohio manufacturer is required to list on the average basis such prop­
erty only as is owned by him .. 

(3) There being no provision. for listing property of the kind described on the 
average basis, it should be listed by the foreign corporation in the taxing district 
in which it is situated at the amount thereof on hand on the listing date. 

CoLUMBUS. OHIO, May 17, 1915. 

The Tax. Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your letter of May 7th, requesting my opinion 

as follows: 

"A foreign corporation which has not qualified to do business in the 
state of Ohio, contracts with an Ohio corporation to do certain labor 
upon material furnished by the foreign corporation. The Ohio corpora­
tion at no time becomes the owner of the raw material or finished 
product, and simply receives a· profit for the labor performed in trans­
forming the raw material into a finished product. 

"Query 1. Is this personal property taxable under section 5404 in 
the name of the foreign corporation? 

"Query 2. Is the property taxable to the Ohio corporation? 
"Query 3. Section 5385 provides that the manufacturing company 

shall include the average value estimated, as hereinafter provided, of all 
articles purchased, received or otherwise held for the purpose of being 
used in whole or in part, etc., and of all articles which were at any time 
by him manufactured or changed in any way, either by combining, etc. 
section 5386 which provides the method of arriving at the average value, 
provides in part that the value shall be ascertained by taking the value of 
all property subject to be listed, on the average basis, owned by such 
manufacturer on the last business day. 

"The last section seems to limit section 5385, and it becomes a question 
whether all property held for the purpose of rectifying, changing, etc., 
should be listed in arriving at the average value, or only such property as 
is owned by such ~anufacturer. 

"Query 4. Under the conditions stated in the first query, if you reach 

25-A. G. 
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the conclusion that the property is taxable in the name of the foreign 
corporation, should the average value be used in computing the taxable 
property, or just the amount of property on hand on listing date?" 

Sections 5385 and 5386, General Code, are as follows : 

"Section 5385. A person who purchases, receives or holds personal 
property, of any description, for the purpose of adding to the value thereof 
by manufacturing, refining, rectifying, or by the combination of different 
materials with a view of making a gain or profit by so doing, as (is) a 
manufacturer, and, when he is required to make and deliver to the assessor 
a statement of the amount of his other personal property subject to 
taxation, he shall include therein the average value estimated, as hereafter 
provided, of all articles purchased, received or otherwise held for the 
purpose of being used, in whole or in part, in manufacturing, combining, 
rectifying or refining, and of all articles which were at any time by him 
manufactured or changed in any way, either by combination or rectifying, 
or refining or adding thereto which, from time to time, he has had on 
hand during the year next previous to the first day of April annually, 
if he has been engaged in such manufacturing business so long, and if not, 
then during the time he has been so engaged. 

"Section 5386. Such average value shall be ascertained by taking the 
value of aJJ. property subject to be listed on the average basis, owned 
by such manufacturer, on the last business day of each month the manu­
facturer was engaged in business during the year, adding such monthly 
values together and dividing the result by the number of months the 
manufacturer was engaged in such business during the year. Such result 
shall be the average value to be listed. · A manufacturer shall also list 
at their fair cash value, all engines and machinery of every description 
used, or designed to be used, in refining or manufacturing, except such 
fixtures as are considered a part of any parcel or parcels of real property, 
and all tools and implements of every kind used, or designed to be used, 
for such purpose, owned or used by such manufacturer." 

Primarily these sections are intended to provide a special method of listing 
and valuing manufacturers' stocks of materials and finished products. That is, 
the controlling idea of the sections relates to the manner of listing goods of a 
certain character, and not to the person who shall list them and the name in which 
they shall be listed. 

The general policy of the state with respect to these matters is embodied in 
sections 5371 and 5372 of the General Code, the purport of which is that personal 
property shall be listed in the name of the owner thereof, even though required 
to be listed by some other person in a representative capacity. 

Other statutes might be cited showing the policy of the state in this respect, 
but it is sufficient for the present purpose to state that inasmuch as sections 5385 
and 5386 of the General Code do not primarily relate to or govern the matter 
of the name in which manufacturer's stock shall be listed, or the person liable 
for taxes thereon, they are not to be so interpreted as to establish a rule with 
respect to these matters inconsistent with the general policy of the state. 

These two sections must be read together, as they relate to the same matter, 
and indeed were in substance both embraced in one section of the Revised Statutes; 
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So reading them, I reach the conclusion that the only property which an Ohio 
manufacturer is required to list on the average basis as therein provided is that 
which he owns. 

The conclusion which I have reached is founded upon the conviction that the 
statutes are not ambiguous on their face, and that the meaning of the term "owned 
by such manufacturer" is unmistakable. Indeed, I am not so sure that this pro­
vision effects any real or substantial limitation of the language which is found 
in section 5385; for therein a manufacturer is defined as "a person who purchases, 
receives or holds personal property, of any description, for the purpose of adding 
to the value thereof, by manufacturing, etc., * * * with a view of making 
a gain or profit by so doing." 

This language might be interpreted fairly as making the definition of a 
"manufacturer" dependent upon the purpose of making a gain or profit through 
adding to the value of property. That is to say, that the gain or profit must 
accrue through the addition to the value of the property. This is consistent 
with the primary rule as to the words "gain" and "profit." When one performs 
services for another and receives mere compensation therefor, such compensa­
tion is not "gain" or "profit" in the exact sense at least. So it might be held 
that the performance of services in working upon materials in such a manner as, 
in the ordinary sense of the word, would constitute manufacturing, does not 
constitute "manufacturing" as the -term is used in section 5385 when the person 
performing the work is to be paid for it, and does not do the work with a view to 
deriving a gain or profit from any increase in the value of the property worked 
upo11. 

This view of the case makes the statute harmonious and intelligible and avoids 
any conflict between section 5385 and section 5386; but if there is a conflict between 
sections 538~ and 5386, resulting in a latent ambiguity, the legislative history of 
the statute shows clearly what the intention of the general assembly was. 

Section 2742, R. S., as it appeared in the Revised Statutes of 1880, was as 
follows: 

"Section 2742. Every person who shall purchase, receive or hold 
personal property of any description, for the purpose of adding to the value 
thereof by any process of manufacturing, refining, rectifying, or by the 
combination of different materials, with a view of making a gain or profit 
by so doing, shall be held to be a manufacturer and he shall, when he 
is required to make and deliver to the assessor a statement of the amount 
of his other personal property subject to taxation, also include in his 
statement the average value estimated, as provided herein with reference 
to merchants, of all articles purchased, received, or otherwise held for 
the purpose of being used, in whole or in part, in any process or operation 
of manufacturing, combining, rectifying or refining, which, from time to 
time, he shall have had on hand during the year next previous to the 
time of making such statement, if so long he shall have been engaged in 
such manufacturing business, and if not, then during the time he shall 
have been so engaged. Every such manufacturer shall also list at their 
fair cash value all articles on hand at the time when by law he is required 
to make his list, which had been by him manufactured, or changed in any 
way, either by combination, or rectifying, or refining, or adding thereto, 
one year or more previous thereto, and also the value of all engines and 
machinery of every description used or designed to be used in any process 
of refining or manufacturing (except such fixtures as shall have been con-
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side red a part of any parcel or parcels of real property), including all 
tools and implements of every kind used or designed to be used for the 
aforesaid purpose, owned or used by such manufacturer." 

I call attention to two facts respecting this provision : 

" ( 1) That the average value was to be estimated m the manner in 
which that of merchants' stocks was to be arrived at. 

"(2) That the words 'owned by such manufacturer' were not in the 
section." 

The statute with reference to merchant's stock clearly requires the merchant 
to list property of which he may not be the owner. So that if your question had 
been asked under original section 2742, R. S., a different answer might have 
been given. 

Section 2742, R. S., was amended in 88, 0. L., 341, so as to read as follows: 

"Section 2742. Every person who shall purchase, receive or hold per­
sonal property of any description for the purpose of adding to· the value 
thereof by any process of manufacturing, refining, rectifying, or by the 
combination of different materials with a view of making a gain or 
profit by so doing, shall be held to be a manufacturer, and he shall, when 
he is required to make and deliver to the assessor a statement of the 
amount of his other personal property subject to taxation, also include 
in his statement the average value estimated, as provided herein, of all 
articles purchased, received or otherwise held for the purpose ·of being 
used, in whole or in part, in any process or operation of manufacturing, 
combining, rectifying or refining, and, also, of all articles which were 
at any time by him manufactured or changed in any way, either· by com­
bination or rectifying, or refining or adding thereto, which, from time to 
time, he shall have had on hand during the year next previous to the 
first day of April annually, if so long he shall have been engaged in such 
manufacturing business, and if not, then during the time he shall have 
been so engaged. The saic\ average value shall be ascertained by taking the 
value of all said property subject to be listed on the average basis, owned by 
such manufacturers, on the last business day of each month the manu­
facturer was engaged in business during the year, adding such monthly 
values together and dividing the result by the number of months the 
manufacturer was engaged in such business during the year and the result 
shall be the average value to be listed. Every such manufacturer shall also 
list at their fair cash value, all engines and machinery of every description 
used, or designed to be used, in any process of refining or manufacturing 
(except such fixtures as shall have been considered a part of any parcel 
or parcels of real property), including all tools and implements of every 
kind used, or designed to be used, for the aforesaid purpose, owned or 
used by such manufacturer." 

It will be observed that by this amendment the legislature of 1891 did away 
with the use of the method applicable to ascertaining the average value of 
merchant's stock in measuring the average value of manufacturer's stock, and 
provided a new and distinct method of arriving at the average value of manu­
facturer's stock, both of materials and finished products. At the same time the 
words "owned by such manufacturers" were inserted in the statute. 

The purpose of the legislature in making these amendments is clear and 
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unmistakable. So that even if present sections 5385 and 5386 of the General 
Code be regarded as ambiguous, this ambiguity is resolved and the interpretation 
which I have given to them is fully justified by their legislative history. 

Inasmuch as the scope of the sections is thus limited, and as they do not 
provide any machinery for listing on the average basis materials belonging to a 
non-resident, but held in Ohio for the "purpose of manufacture, it follows that such 
materials are to be listed as ordinary property on hand on the listing date, and 
not on the average basis. 

The owner of the property in the case submitted by you being a foreign 
corporation, the manner of its return is regulated by sections 5404 and 5405 of 
the General Code, which need not be fully quoted. These sections provide in 
effect that corporate property shall be returned in the counties in which it is 
situated, by the president, secretary and principal accounting officer of the com­
pany, and in the taxing districts in which it is situated. These sections, however, 
do not furnish the rule for determining where property is situated, and to de­
termine this question recourse must be had to section 5371, General Code, which 
provides in part as follows: 

"Section 5371. * * * Merchants' and manufacturers' stock, and 
personal property upon farms shall be listed in the township, city or village 
in which it is situated. All other personal property, moneys, credits, and 
investments, except as otherwise specially provided, shall be listed in the 
township, city, or village in which the person to be charged with taxes 
thereon resides at the time of the listing thereof, if such person resides 
within the county where the property is listed, and if not, then in the 
township, city, or village where the property is when listed." 

The property in question not being, technically, "manufacturer's stock," its 
situs is not governed by the first sentence of the above quotation, but by the 
latter part of the second sentence thereof. Inasmuch as the foreign corpora­
tion in question does not "reside within the county where the property is listed," 
the property should be listed in the "township, city or village where the property is 
when listed." In other words, the situs of the property in the case stated by you 
is in the taxing district in which it is held for purpose of manufacture, just as it 
would be if it could be regarded as manufacturer's stock. 

Of course, under section 5328 of the General Code, the property, being tangible, 
IS taxable in Ohio although belonging to a non-resident corporation. 

I answer your questions, then, specifically as follows: 

· " (I) The personal property in question is taxable under section 
5404 in the name of the foreign corporation. 

"(2) The property is not taxable to the Ohio corporation. 
"(3) An Ohio manufacturer is not required to list all property held 

for the purpose of manufacture on the average basis, but only such 
property so held as is owned by him. 

" ( 4) The property in question should be listed at the amount thereof 
on hand in the taxing district where it is situated on the tax listing day, 
and not on the average basis." 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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380. 

Nm.IINATIXG PETITIO~S FOR CA~DIDATES FOR CHARTER COM­
MISSIONERS ARE REQUIRED TO BE FILED WITH DEPUTY STATE 
SUPERVISORS AND INSPECTORS OF ELECTION, ONLY THIRTY 
DAYS PRIOR TO DATE OF PRIMARY ELECTIONS. 

N aminating petitions for candidates for commissioners of the city. of Dayton, 
Ohio, are required to be filed with the deputy state supervisors and inspectors nf 
elections of Montgomery county only thirty days pr:ior to the date of holding 
primary elections for the nomination of candidates for that office. 

CoLUMBUS, 0Hro, May 17, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of May 12, 1915, as 

follows: 

"'vVe herewith submit a letter from the board of deputy state super­
visors of elections for Montgomery county, in which they request your 
opinion upon the following question: 

"''vVhen must petitions for candidates for commissioner of the city 
of Dayton, Ohio, be filed with the board of deputy state supervisors and 
inspectors of elections for Montgomery county, Ohio?'" 

"We also enclose a copy of the proposed charter from the city of 
Dayton. 'vVill you kindly give us your opinion upon the aforesaid 
question?" 

The question submitted arises from the inconsistency of the provisions of the 
charter of the city of Dayton, Ohio, and section 4969, G. C., as amended, 103 0. L., 
482. 

Sub-division D of section 7 of the charter of Dayton, Ohio, provides. 

"All nominating papers comprising a petition shall be assembled and 
filed with the election authorities, as one instrument, at least thirty (30) 
days prior to the date of holding the primary election with respect to which 
such petition is filed * * *" 

Section 4969, G. C., 103 0. L., 482, provides in part as follows: 

"All nominations for offices or places on the primary ballot other than 
those heretofore provided for shall be by nomination papers which shall be 
filed with the board of deputy state supervisors at least sixty days before 
the day of holding the primary election." 

Your question then is whether the charter or the statute will control? 
Section 3 of article 18, of the constitution, provides that muni.cipalities shall 

have authority to exercise all powers of local self-government, and under tP.e 
provisions of section 8 of the same article, cities and villages are empowered to 
adopt charters for their local government entirely independent from the general 
laws of the state applicable to cities and villages which have not so adopted charters. 

The commissioners referred to in your question are members of the governing 
body provided for in the charter adopted for the government of the city of Daytot', 
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provision for the nomination and election of which is set forth therein. These 
officers are purely local in their every character and function and their nomination 
and election are within the exercise of the powers of local self-government 
authorized by the constitution of the state, pursuant to which the charter of the 
city of Dayton was adopted and by reason of which the people of such city were 
empowered to create such officers and provide for their nomination and election 
independent of the general provisions of the statutes of the state relative to the 
government of municipal corporations. 

The people of the city of Dayton, having seen fit to incorporate into the basic 
law of their local government a provision as to the time for filing nomination 
papers of candidates for the officers of such municipality referred to by you and 
the nomination and election of such officers being, as above stated, an exercise 
of the powers of local self-government, the charter· provision will govern irre­
spective of the statutory provisions relative to primary elections applicable to 
municipalities which are not under such charter government. 

The statutory provision not being applicable to the nomination of candidates 
for commissioners in the city of Dayton, the amendment of the statute subsequent 
to the adoption of the municipal charter becomes immaterial. 

Answering your question specifically, I am of the opinion that nominating 
petitions for candidates for commissioners of the city of Dayton are required tn 
be filed with the deputy state supervisors and inspectors of elections of Mont­
gomery county only thirty days prior to the date of holding the primary election. 

The foregoing opinion is based solely upon the decision of the supreme court 
of this state in the case of Fitzgerald et al. vs. The City of. Cleveland, 88 0. S., 338. 

381. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

INTERURBAN RAILROAD-HAS NO AUTHORITY TO CONDEMN LAND 
HELD BY A BOARD OF EDUCATIOX FOR SCHOOL PURPOSES. 

A traction company, owning or operating an interurban railroad, has no author­
ity in law to condemn, for railroad purposes, a part of a tract of land the title to 
which is held by the board of education of a school district in trust for public 
school purposes. 

Cou;Msus, OHIO, ::\lay 17, 1915. 

HoN. FRANK W. ::\fiLLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-In your letter of April 21st you request my opinion as follows: 

"The Sciotoville (Scioto county) board of education, is having a 
controversy with the Ohio Valley Traction Company. The traction com­
pany has surveyed a contemplated traction line which passes through one 
side and corner of the school property of ·the Scioto ville village school 
district. 

"The questions we desire to ask are: 
"First: In your opinion is it possible for the traction company to 

condemn and purchase this school property from the board of education 
against the will of the board of education? 

Second: If the answer to the first question is in the affirmative would 



776 ANNUAL REPORT 

the board of education have grounds for a damage suit against the traction 
company in addition to the amount received in the purchase of the land?" 

The provisions of sections 8759 et seq., of the General Code, conferring special 
powers upon a company, owning or operating a railroad, to acquire a right of 
way by agreement or by appropriation over public or private lands, are separate 
and distinct from the provisions of the statutes governing the operation of a street 
or interurban railway, as found in sections 9100 et seq., of the General Code. 

In the case of Traction Co. v. Traction Co., 47, 'vV. L. Bulletin 854, the court 
held: 

"A corporation which is described in its charter as a 'Traction 
Company' organized for the purpose of operating a 'traction railway,' and 
which is shown· by such charter and by other evidence to be an interurban 
railway, is a street railway within the provisions of section 2780, 17 R. S., 
defining street railways." 

In the case of Railway v. Traction Co., 4 C. C. (n. s.) 329, if was held that 
steam railroads and electric railways are classified and recognized as separate and 
distinct from each other by the statutes of Ohio, and statutes regulating the 
former are inapplicable to the latter unless an intention to the contrary clearly 
appears. 

In the case of Railway v. Lohe, 68 0. S., 101, the court held that suburban 
and interurban railroads are street railroads within the meaning of the laws on 
street railroads. 

The Ohio Valley Traction Company cannot, therefore, be considered a railroad 
within the meaning of the provisions of sections 8759 et seq., of the GeneralCode, 
and if said company has the authority to appropriate a part of the school property 
owned by the board of education of Sciotoville village school district such authority 
must be found -in the provisions of sections 9100 et seq., of the General Code, 
under the chapter relating to street. and interurban rail ways. 

Section 9100, G. C., provides : 

"Street railway§, with single or double tracks, side-tracks, and turn­
outs, may be constructed or extended within or without, or partly within 
and partly without, any municipal corporation. Offices, depots and other 
necessary buildings therefor, also may be constructed." 

Section 9101, G. C., provides: 

"The right to construct or extend such railway within or beyond the 
limits of a municipal corporation, may be granted only by its council, by 
ordinance; the right to construct such railway without the limits of a 
municipal co~poration may be granted only by the county commissioners, 
by an order entered on their journal." 

Section 9108, G. C., provides: 

"When the council or commissioners make such grant, the company or 
person to whom it is made may appropriate property necessary therefor, 
if the owner fails expressly to waive his claim to damages by reason of 
the construction and operation of the railway." 
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It will be observed that the provision "may appropriate property necessary 
therefor" is, by its terms, general in application. 

The authority of said company to appropriate private property within said 
village for is corporate purposes, is clear under the provisions of section 9115, G. C., 
providing said company has secured a franchise from the council of said village. 

Section 9115, G. C., provides: 

"\Vhen it is deemed necessary by a majority of the directors of a 
domestic or foreign corporation owning or operating a street railway in 
a municipality to appropriate private property therein, in order to avoid 
dangerous or difficult curves or grades, or unsafe or unsubstantial grounds 
or foundations or to extend or shorten its railway line, or to provide land 
on which to extend its power plant, such corporation may appropriate so 
much private property as is necessary for the extension of such power plant, 
or the construction, operation and maintenance of the tracks, poles, sup­
ports, wires, cables and necessary appliances of such railway other than 
power houses, machine shops, stations or substations in the manner and 
subject to the provisions of law for the appropriation of private property 
by corporations." 

In the case of Railway v. Stoneware Co., 51 W. L. Bulletin, 421, the first 
branch of the syllabus provides: 

"An interurban electric railway company seeking a right of way 
through a municipality for the construction of its line is subject to the 
laws of the state respecting street railroads and not those respecting steam 
railroads, and may not appropriate private property for its purposes without 
first obtaining a franchise from the municipal council and complying with 
all the conditions providing for the regulation of street railroads." 

However, the school land in question is not private property within the meaning 
of the provisions of section 9115, G. C., and even if we assume that the provisions 
of section 9108, G. C., apply to public, as well as to private, property, the question 
arises, may the Ohio Valley Traction Company, under the provisions of said 
~tatute, appropriate a part of the school ground, the title to which is held by the 
board of education of Sciotoville village district for public school purposes. 

It is evident that if said traction company should secure a righ~ of way over 
that part of the school ground described in your letter, and shown on the blue 
print attached thereto, it would prohibit the use of said part of said school ground 
for public school purposes, and would interfere with the use of the remainder of 
said ground for said purposes. 

In the case of Board of Education, etc., v. Edson et a!., 18 0. S., 221, the 
court held that a dedication for school purposes is for a specific use and confers 
no power of alienation so as to extinguish the use. 

·I quote the following from the opinion of the court in the case of Cincinnati 
International Railroad Co. v. Murray et a!., 1 0. N. P. (n. s.), 301: 

"It is claimed that the St. Patrick's school property on Third street, in 
which a Catholic school is conducted, and which is open to all children, is 
property that is already applied to public use, and that the appropriation 
now sought for railroad purposes would destroy that use, and hence can­
not be made. While it is true that this is a use of a public character, and 
in the highest degree commendable, yet the ownership is private, and the 
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general public have no right to command or demand its continuance. 
, Randolph in his work on Eminent Domain, section 56, says: 'An essential 

feature of a public use is that the public may enjoy its benefits, and, if it 
be an undertaking for the performance of services, command the 
services.'" 

It may be clearly inferred from the above optmon that if the ownership of 
the school property which the plaintiff sought to appropriate had been public 
so that the general public would have had the right to demand the continuance of 
its use for public school purposes, the court would have denied the right of the 
plaintiff to appropriate said property for railroad purposes. 

Inasmuch as the statute does not by express terms, nor by necessary implica­
tion, confer the power on the Ohio Valley Traction Company to condemn the 
school land in question, the general rule applicable to your first question is stated 
in IS Cyc., at page 614, as follows: 

"Where property has been legally condemned or acquired by purchase 
for a public use, and has been or is about to be appropriated for such use, 
it cannot be taken for another public use which will totally destroy or 
materially impair or interfere with the former use, unless the intention 
of the legislature that it should be so taken has been manifested ih express 
terms or by necessary implication." 

The title to the land which the Ohio Valley Traction Company desires to 
appropriate is held by the board of education of Sciotoville village school district 
in trust for public school purposes, and its use by said traction company for railroad 
purposes would destroy its use for public school purposes. 

I am of the opinion, therefore, in answer to your first question that said 
traction company cannot appropriate said land for railroad purposes. 

This answer to your first question disposes of your second question. 
Respectfully, 

EDwARD C. TuRNER, 

Attorney General. 
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382. 

ROADS A~D HIGHWAYS-HIGHWAY CO~I:\11SSIOXER WITHOUT 
AUTHORITY TO EXPEJ\'D FRO~i STATE FU~DS ::O.IORE THAN O~E­
HALF OF COST FOR AN I::\'TER-COU::\'TY HIGHWAY IMPROVE­
:\IENT-APPLICATION OF THIS GENERAL LAW TO CONTRACT 
FOR 1:\fPROVE:\iENT OF WALHONDING-l\'EW GUILFORD INTER­
COUNTY HIGHWAY. 

The state highway commissioner has no authority to expend from state funds 
more than one-half of the cost of an inter-county highway improvement. 

A contract for the improvement of the Walhonding-New Guilford inter­
county highu.'lly in Coshocton county was forfeited and the balance of the funds 
appropriated by the county commissioners and set aside by the highway com­
missioner for the improvement in question, has been expended in an effort to 
complete the road by force account. The road is not yet completed. The only 
procedure ope,~ to the highway commissioner, under existing statutes, is to secure 
from the county commissioners an appropriation of one-half of the amount neces­
sary to complete the work in question. 

CoLUMBGS, OHm, May 17, 1915. 

HoN. CLINTON CowEN, State Highway Comm-issio11er, Columbus, Ohio. 
DEAR Sm :-I have your communication of May 5, 1915, transmitting to me 

the correspondence and papers from your files, relating to the Walhonding-New 
Guilford inter-county highway improvement, with a request that I advise you 
how to proceed in the premises. From the mass of correspondence and other papers 
submitted to me, I gather the following facts: 

On the 7th day of December, 1910, the county commissioners of Coshocton 
county made an application to the state highway commissioner for state aid in 
the construction of the highway in question, said highway being about two 
and one-half miles in length. This action on the part of the commissioners was 
had under the authority of old section 1185 of the General Code, 99 0. L., 309. 
On the 26th day of December, 1910, the township trustees of Perry township, 
by resolution, agreed to pay from the township funds twenty-five per cent. of the 
cost and expense of so much of the improvement as was situated in Perry town­
ship, and on the 4th day of February, 1911, similar action was taken by the trustees 
of New Castle township. On the 26th day of January, 1911, state highway com­
rr.issioner, James C. \Vonders, acting under authority of old section 1189 of the 
General Code, 101 0. L., 285, made a finding to the effect that the road in question 
was of sufficient public importance to come within the purpose of the state high­
way act, and thereupon approved the application of the county commissioners of 
Coshocton county for state aid in the construction of said road. Following this 
action on the part of the state highway commissioner, it appears that several dif­
ferent sets of plans, specifications and estimates for the improvement of the 
road in question, were prepared by the state highway commissioner and approved 
by the county commissioners of Coshocton county, but it was finally determined in 
1912 to improve the road in question by constructing the highway of bituminous 
macadam and the cost of this improvement was estimated by the state highway 
commissioner at $16,694.70. On the 2nd day of April, 1912, the county commis­
sioners of Coshocton county adopted what is known as a "final resolution" with 
reference to the improvement of this road, and in this resolution the county 
commissioners determined that the highway should be constructed and that the 
work should be done under the supervision of the state highway commissioner. 
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In this resolution the plans, specifications and estimates prepared by the state 
highway commissioner were approved and adopted by the county commissioners 
who appropriated $8,347.35 to meet the county's s.hare of the improvement, that 
amount being one-half of the total estimated cost and expense of construction. 
Bids for the construction of the improvement were called for by the state highway 
commissioner by advertisement properly made, and on the first day of June, 1912, 
a contract for the constr~ction of the road was let to one Charles Bird, of Spring­
field, Ohio, his bid being $16,170.00. Bird entered into a written contract and 
furnished the bond required by law, and began work on the improvement. Under 
the terms of Bird's contract, he was to complete the construction of the highway 
in question by September 1, 1912, but this time was extended by the state high­
way commissioner until June 1, 1913. When that time arrived, Bird had still 
failed to complete the contract and the state highway commissioner undertook to 
complete the work by force account. In the meantime, on the 22nd day of April, 
1913, the county commissioners of Coshocton county had made a supplemental 
appropriation for use in constructing this roaq, the amount of the same being 
$325.00. It will thus be seen that the total appropriation made by the county 
for the purpose of constructing the road in question, was $8,672.35, and the state 
highway commissioner set aside an equal amount of money for the same purpose, 
making the total amount available $17,344.70. It appears from the records of 
your department, that while Bird was engaged under his contract in attempting 
to build this road, he was paid the sum of $3,874.80, leaving in the fund available 
for the completion of the road, the sum of $13,469.90. Since Bird's contract was 
declared forfeited by the state highway commissioner, and since the commis­
sioner began his attempt to complete the road by force account, the entire amount 
of money left in the fund set aside for the completion of this road, has been 

· expended, but the road has not yet been completed. After expending all of the 
money in the fund and after incurring additional obligations to the amount of 
about $2,000.00, the state highway commissioner estimated that a sum not less 
than $5,904.04 would still be required to complete the road and at the request 
of the state highway commissioner suit was brought by the attorney general against 
Bird and his sureties, Pat Caffrey and ]. S. Wagner,. for the sum of $7,904.00, 
being the amount of obligations incurred by the highway commissioner over and 
above funds available, plus the estimated expense still required to complete the 
work. This suit was brought in the common pleas court of Clark county on 
January 9, 1915, and the defendants interposed a demurrer to the petition, which 
demurrer was argued and decided after I assumed office. The condition of Bird's 
bond was that, if awarded the contract, he would well, truly and faithfully comply 
with and perform each and all of the terms, covenants and conditions of the same 
on his part to be kept and performed, according to the tenor thereof, and that he 
would perform the work embraced therein upon the terms proposed and within 
the time prescribed and in accordance with the plans and specifications furnished 
therefor, and that he would pay all direct or indirect damages suffered or claimed 
during the construction of the road improvement, by reason of the construction 
thereof. It was held by the common pleas court of Clark county that the suit 
above referred to had been prematurely brought and that Bird and his bondsmen 
could not be required under the terms of the bond, to pay any money until the 
state highway commissioner had completed the road and ascertained the exact 
cost of construction or at least until the latter condition had been complied with 
by the commissioner. The court after observing that the state was not obliged to 
undertake to complete the work by force account, but might have re-let the work 
to some responsible contractor, and have at once sued upon the bond after letting 
the contract, held that if the highway commissioner did elect to complete the work 
by force account, then the commissioner must fully complete the work before 
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bringing suit upon the bond, for the reason that the exact liability of the bondsmen 
must be determined before suit could properly be brought. 

Another element entering into the case is the fact that the county auditor 
of Coshocton county has refused to pay the final estimate on this road for the 
reason that the road has not been completed and that in fact a great deal of 
work remains to be done upon it. The situation is a most unfortunate one, and 
while it may be truthfully observed that the state of Ohio is under a moral obliga­
tion to complete this road without cost to the county, over and above the $8,672.35, 
appropriated by the county commissioners for that purpose, I am unable to see 
how your department can meet this moral obligation under existing statutes. 

Under the provisions of section 1206, G. C., as it stood at the time this 
improvement was projected, being 99, 0. L., 314, and under the provisions of 
section 1207, G. C., as it now stands, your department is not authorized under 
any circumstances or conditions to expend from the inter-county highway fund 
more than fifty per cent. of the cost of an inter-county highway improvement. I 
am informed that the \Valhonding-New Guilford road is not a main market 
road and therefore you would have no authority to take over the improvement 
and complete the same with funds appropriated for the construction of main market 
roads. The work never having been completed, it is apparent that it would be 
beyond your authority to regard this proposition as one of maintenance or repair 
and pay the further cost of completing the improvement from the maintenance 
and repair fund. The only procedure open to you under existing statutes, is to 
place all of the facts before the county commissioners of Coshocton county and 
secure from them a further appropriation of one-half of the amount necessary to 
pay outstanding obligations and complete the work in question. 

I learn from your department that the estimated amount of $5,900.00 needed 
to complete the work and for which suit was brought against Bird and his bonds­
men, will in all probability be insufficient and that it would not be surprising if 
as much as $10,000.00 should be required to complete the road. Should the county 
commissioners of Coshocton county see fit to enter into an arrangement of the 
nature above suggested and make an additional appropriation of one-half the amount 
needed to complete the road, and should said road be completed in pursuance of 
such arrangement, and suit be thereafter brought and recovery had from Bird 
and his bondsmen, then the amount of the recovery would be not only the ex­
penditure of the state, but also the expenditure of the county over and above the 
contract price of $16,170.00. 

I am aware that this construction of the law works a hardship on Coshocton 
county, which had a right to assume that the original estimate was substantially 
correct and that the funds of the county would be handled by the state highway 
department in the economical manner. The only other alternative I have to suggest, 
however, is such legislative action as might meet this and similar situations, if 
such there be. I note that house bill Xo. 54, being "An act to make appropria­
tions to pay unauthorized deficiencies and liabilities existing prior to February 
15, 1914," found in 104, 0. L., 221, carries the following item: 

"For payment of obligations for labor and material incurred by the 
state highway commissioner in the construction by force account of the 
Chester state aid road. Petition "Xo. 647, Meigs county, Ohio _____ $4,600.16." 

and also the following item: 

"For payment of obligations for labor and material incurred by the 
state highway commissioner in the construction by force account of the 
Chesterhill state road, petition No. 359, ::O.Iorgan county, Ohio----$8,382.29." 
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I am informed by the representatives of your department and learn from an 
examination of your records, that the two appropriations above referred to were 
made to care for situations like the one now presented by the Walhonding-New 
Guilford inter-county highway improvement. It would, therefore, seem that the 
construction herein placed upon the law is that which has been followed in the 
past and that the previous interpretation of the law has been that the state highway 
commissioner could not, in any instance, even for the purpose of meeting a moral 
obligation of the state, pay more than one-half of the cost of an inter-county 
highway improvement. 

It is respectfuJly suggested that the facts relating to this matter, as set forth 
herein, are such as to warrant a careful investigation on your part for the purpose 
of determining why this road is so far from completion, in view of the fact that 
a sum in excess of the original estimate has already been expended. 

383. 

The correspondence and papers submitted to me are returned herewith. 
Respectfully, 

Eow ARD C. TuRNER, 
Attorney General. 

HOUSE BILL NO. 482 UNCONSTITUTIONAL-INJURED CONVICT NOT 
ENTITLED TO AWARD FROM STATE INSURANCE FUND. 

The general assembly m<Jy" not direct the state industrial commission as the 
state liability board of awards to pay out of the state insurance fund compensation 
to a particular convict injured in the course of working for the state, the general 
provisions of the workmen's compensation act not applying to such convicts and 
the state insurance fund not having been collected or created for such purposes. 

CoLUMBus, 0Hro, May 18, 1915. 

HaN. FRANK l\1. REIGHARD, Chairman Finance Committee, House of Representa­
tives, Columbus, Ohio. 
DEAR SIR :-Your committee, through Mr. Morris, has submitted to me house 

bill No. 482-Mr. Bryson, with a request for advice as to its validity. 
The bill in fuJI is as follows: 

"A BILL to award relief to the estate of Jeff Goings, of Greene 
county, who died from injuries received in the employ of the state while 
a convict in the Ohio penitentiary. 
"Be it enacted by the general assembly of the state of Ohio: 

"Section 1. That the industrial commission of Ohio is hereby author­
ized and directed to pay to the probate court of Greene county, to the 
credit of the estate of Jeff Goings, late a convict, who was injured while 
in the discharge of his regular employment at the Ohio penitentiary, and 
who was afterward pardoned while still severely injured, and died shortly 
after from his wounds, the sum of five hundred and twenty-five doJlars 
$525.00) with which to pay the funeral expenses, medical expenses, and 
other charges incurred by or for said Jeff Goings after his pardon from 
the penitentiary; said payment to be made by said industrial commission 
of Ohio from the state insurance fund." 

The state insurance fund is provided for bv the act found in 103 0. L., 72, 
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wF.;lch -~'va3 passed under the .special authority granted to the generar assembly by 
a'~ticle 2, · section 35, of the constitution, as adopted September 3, 1912. The 
~onstituti~nal provision in full is as follows: 

"For the purpose of providing compensation to workmen and their 
dependents, for death, injuries or occupational diseases, occasioned in the 
cour:se of si:tch workmen's employment, aws may be passed establishing a 
staTe fund to be created by compulsory contribution thereto by employers, · 
and administered by the state, determining the terms and conditions upon 
which payment shall be made therefrom, and taking away any or all rights 
of_ action or defen·ses from employes and employers; but no right of action 
shall be· taken away from any employe when the injury, disease -or death 
arises from failure of the employer to comply with any lawful requirement 
for the protection of the lives, health and safety of employes. Laws may 
be p-a_ssed establishing a board which may be empowered to classify all 
occtipations, according to their degree of hazard, to fix rates of contri­
bution to such fund according to such classification, and to co)lect,_ admin­
ister and distribute such fund, and to determine all rights of claimants 
thereto." 

'J!he_: act provides generally for a state fund out of which compensation is to 
be paid to two classes of employes described in section 14 thereof (section 1465-61, 
of the Gener.al Code), as follows: 

"Sec. 1465-61. (Section 14.) The terms 'empl0ye,' 'workman' and 
·operative' as used in this act, shall be construed to mean: 

"'( 1) Every person in the services of the state, or of any county, 
;ci,ty, township, incorporated village or school district therein, including 
regt.ilar. members of lawfully constituted police and fire departments of 
cities -~n,(l villages, under any appointment or contr;ct of hire, express or 
_implied, oral or -written, except any official of the state, or of any county, 

· city, town.ship, incorporated village or school district th.erein. . Provided 
that nothing in this act shall apply to policemen or firemen in cities where 
policemen's <!llcl firemen's pension funds are now or hereafter may be 
established ariel maintained by municipal authority under existing laws. 

"(2) Eve'ry" person in the service of any person, firm or private cor­
poration, including any public service corporation employing five or more 
workmen or ope'ratives regularly in the same business, or in or about the 
same establi:>IH~c~t under ai1y contract of hire, express or implied, oral or 
written, including ·aliens, and also including minors who are elgally per­
mitted to' work for 'hire under the Iavis of' the· state, but not including any 
pe-rson whose employment is but casual, or not in the usual course .of­
trade, business, profe'ssion or occupation of his employer." 

Sections '17 and 18 of the -act provide for contributions to the fund for the 
purpose of pr~vid'ing' competisation to the first class of employes defined in section 
14, as follow-s. · 

"Sec. 1465"64. (SectiQn 17.) In the month of January, in 'the 
years 1914 and 1915, the auditor- of state shall draw his warrant on the 
treasurer of- state; in favor of said treasurer as custodian of the state· 
insurance fund, and for deposit to the credit of said fund, for a sum _equal 
to one per centum of th~ amount of. money expended by the state during 
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the last preceding fiscal year, for the service of persons described in sub­
division one of section 14 hereof, which said sums are hereby appropriated 
and made available for such payments; and thereafter in the month of 
January of each year, such sums of money shall in like manner be paid 
into the state insurance fund as may be provided by law; and it shall be 
duty of the .state liability board of awards to communicate to the general 
assembly on the first day of each regular session thereof, an estimate of 
the aggregate amount of money necessary to be contributed by the state 
during the two years next ensuing as its proper portion of the state 
insurance fund. 

"Sec. 1465-65. (Section 18.) In the month of December of each 
· year, the auditor of state shall prepare a list for each county of the state, 

showing the amount of money expended by each township, city, village, 
school district or other taxing district therein for the service of persons 
described in subdivision one of section 14 hereof, during the fiscal year last 
preceding the time of preparing such lists; and shall file a copy of each 
such list with the auditor of the county for which such list was niade, and 
copies of all such lists with the treasurer of state. Such lists shall also 
show the amount of money due from the county itself, and from each 
city, township, village, school district and other taxing district thereof, as 
its proper contribution to the state insurance fund, and the aggregate 
sum due from the county and such taxing districts located therein." 

These sections were amended 105 0. L., ____ , in respects immaterial in the 
present connection. 

I take it from the mere fact that such a bill as is now before me has been 
offered it is assumed that a convict is not an "employe," "workman" or "operatiYe" 
within the meaning of the first paragraph of section 14 of the workmen's com­
pensation act, as above quoted. This assumption is, of course, correct. A convict, 
while he is required to labor for the state, does not work under "any appointment 
or contract of hire, express or implied, oral or written." His service is involun­
tary and compulsory. Moreover, I am of the opinion that· a convict is not a 
"workman" nor the state in its relation to such convict an "employer" within the 
meaning of article 2, section 35, of the constitution. 

It follows that the state insurance fund, which is created under general laws 
for certain specific purposes, may not under those laws be lawfully paid out to 
furnish compensation to a convict. 

I find two objections, which I think are insurmountable, to legislation of the 
character embodied in the proposed bill. They are as follows: 

" ( 1) The state insurance fund is a trust fund created for a specific 
purpose and administered by a definite trustee, the 'board' referred to in 
the constitution and the 'state liability board. of awards' referred to in 
the act. The legislature is in no sense the custodian or trustee of this 
fund. It has no control over the fund itself. It may by proper legislation 
prescribe the duties of the board, but, in my opinion, such legislation may 
not require or authorize the board to disburse the fund for any purpose 
other than those for wliich it was created. 

"(2) Whatever legislative control the general assembly may have 
over the state liability board of awards in the disbursement of the state 
insurance fund, such control must be exerted by general laws. To provide 
that the state insurance fund may be paid out for the benefit of a class 
generally would be one thing; but to require that a specific sum be paid 
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out of the state insurance fund for the benefit of a particular person 
is quite another thing. The subject-matter is of a general nature, and 
article 2, section 26, of· the constitution, requires that laws pertaining to 
such subject-matter 'shall have a uniform operation throughout the state'." 

785 

To illustrate more perfectly, it might be competent for the general assembly 
to provide compensation out of the state insurance fund for a new class of work­
men, but in such event the law would have to operate prospectively and provide the 
fund in the first instance; and under no circumstances would it be competent for 
the general assembly to provide retrospectively for compensation out of the state 
insurance fund to a particular person. 

For all of the above reasons, I am of the opinion that house bill No. 482 is 
unconstitutional, and if passed and approved would be void. 

384. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

PROSECUTING ATTORNEY-BEFORE ENTITLED TO A WARRANT FOR 
EXPENSE ALLOWANCE IN AN AMOUNT NOT TO EXCEED ONE­
HALF OF HTS OFFICIAL SALARY, HE MUST GIVE BO:N"D UNDER 
PROVISIONS OF SECTION 3004, G. C., IN ADDITION TO HIS OF­
FICIAL BOND. 

Before the prosecuting attorney of a county is entitled to a warrant from the 
county auditor for an e:rpense allowance of an amount not to e:rceed one-half of 
his official salary, as au.thorized by the provision of section 3004, G. C., he must 
give the bond required by said section in addition to the official bond given by 
him as required by the provision of section 2911, G. C. 

CoLUMBUs, OHIO, May 18, 1915. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR SIR :-In your letter of May 4th you request my opinion as follows: 

"I write to inquire whether or not it is necessary for a prosecuting 
attorney, who has given a bond in the sum of $1,500, as provided in 
section 2911, and whose salary is less than $1,500 per year, to give an 
additional bond before drawing the expense allowance provided in section 
3004 of the General Code." 

Section 2911, General Code, provides: 

"Before entering upon the discharge of his duties, the prosecuting 
attorney shall give bond to the state in a sum not less than one thousand 
dollars, to be fixed by the court of common pleas or the probate court, 
with sureties to be approved by either of such courts, ·conditioned that he 
will faithfully discharge all the duties enjoined upon him by law, and 
pay over, according to law, all moneys by him received in his official 
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capacity. Such bond, with the approval of such court of the amount thereof 
and sureties thereon, and his oath of office indorsed thereon, shall be de­
posited with the county treasurer." 

The minimum amount of the bond which is required to be given by the prose­
cuting attorney under this statute is one thousand dollars ($1,000.00), and the 
amount of said bond is not determined by the amount of the salary of said 
officer. The fact that your salary is less than the amount of bond fixed by the 
court, under the provision of said section, would not, therefore, be material, in 
determining the answer to your question. 

Section 3004, G. C., provides: 

"There shall be allowed annually to the prosecuting attorney in addi­
tion to his salary and to the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expenses which may 
be incurred by him in the performance of his official duties and in the 
furtherance of justice, not otherwise provided for. Upon the order of the 
prosecuting attorney the county auditor shall draw his warrant on the 
county treasurer payable to the prosecuting attorney or such other person 
as the order designates, for such amount as the order requires, not exceed­
ing the amount provided for herein, and to be paid out of the general 
fund of the county. 

"Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not less 
than his official salary to be fixed by the court of common pleas or probate 
court with sureties to be approved by either of said courts, conditioned 
that he will faithfully discharge all the duties enjoined upon him, by law, 
and pay over, according to law, all moneys by him, received in his official 
capacity. Such bond with the approval of such court of the amount thereof 
and sureties thereon and his oath of office inclosed therein shall be deposited 
with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday of 
January, file with the c.ounty auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the 
current year, and shall if any part of such fund remains in his hands 
unexpended, forthwith pay the same into the county treasury. Provided, 
that as to the year 1911, such fund shall be proportioned to the part of 
the year remaining after this act shall have become a law." 

While the conditions of the bond which a prosecuting attorney is required to 
give under the provision of section 2911, G. C., are the same as those of the 
bond required by the provision of section 3004, G. C., it will be observed that the 
amount of the bond required by the provision of section 3004, G. C., must be not 
less than the amount of the salary of said officer, and the primary purpose of 
requiring the bond under section 3004, G. C., as shown by the latter provision of 
said section, is to hold said officer accountable for the proper use of the allowance 
made to him under authority of said section. 

The general purpose of the bond required by section 2911, G. C., is to secure 
the faithful performance of the official duties of the prosecuting attorney. 

In the case of State ex rei. v. Slough, 12 0. C. C., 105, it was held that the 
omission from the official bond of the prosecuting attorney of the condition pro-
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vided in section 2911, G. C., that he shall "pay over according to law moneys by 
him received in his official capacity" is not a fatal or serious defect, but is cured 
by the provision of section 6 of the General Code. 

Section 6, General Code, provides : 

"A bond payable to the state of Ohio, or other payee as may be directed 
by law, reciting the election or appointment of a person to an office or 
public trust under or in pursuance of the constitution or laws, and condi­
tioned for the faithful performance, by such person, of the duties of the 
office or trust, shall be sufficient, .notwithstanding any special provision 
made by law for the condition of such bond." 

Replying to your question, I am of the opinion that before the prosecuting 
attorney of a county is entitled to a warrant from the county auditor for an 
expense allowance of an amount not to exceed one-half of his official salary as 
authorized by the provision of section 3004, G. C., he must give the bond required 
by said section in addition to the official bond given by him as required by the 
provision of section 2911, General Code. 

385. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

AN AGRICULTURAL SOCIETY, WHICH LEASES ITS FAIR GROUND 
TO A CITY FOR PARK PURPOSES CAN RECEIVE AID FROM COUN­
TY TREASURY, WHERE IT USES ITS GROUNDS FOR FAIR PUR­
POSES. 

An agricultural society which leases its fair grounds to a city for park pur­
poses as provided in sections 4082-1 et seq., G. C., retaining, however, the right to 
use the grounds for fair purposes, is not thereby precluded from receiving aid 
from the county treasury under section 9894, G. C. 

CoLUMBUS, OHIO, May 18, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLDIEN :-Your letter of :\lay 13th requests my opinion as follows: 

"The agricultural society of ~Iuskingum county, Ohio, own their own 
grounds, but on April 1, 1914, leased them to the city of Zanesville for 
park purposes under authority of section 4082-1 and 4082·2, General Code, 
for a period of forty years, retaining the privilege of the use of the 
grounds one week in each year for fair purposes, with the right to 
assemble material and prepare for said fair one week prior to the holding 
thereof. 

"Question: Does the ::VIuskingum County Agricultural Society by 
reason of said lease forfeit their right to the maximum of $1,500.00 under 
authority of section 9894, General Code?" 
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The sections authorizing the leasing of the property of an agricultural society 
for park purposes are as follows: 

"Sec. 4082-1. Any real estate controlled and managed by any agricul­
tural society organized under the laws of Ohio, pertaining to agricultural 
societies, whether owned by it or by any county, or jointly by it and any 
county and which is situated within, adjacent to or near any municipal cor­
poration and used as a site for fairs, may be jointly used as such site 
for fairs and also as a public park of such municipal corporation, although 
the title thereto shall remain· in such agricultural society or county, or both 
such agricultural society and such county as the case may be. 

"Sec. 4082-2. The duration of such joint use and all the terms and · 
conditions thereof shall be such as may be agreed upon between such 
municipal corporation and such agricultural society or if such county has 
any interest in such real estate then such agreement shall be made between 
such municipal corporation on the one hand and such agricultural society 
and such county acting through its board of county commissioners. 

"Sec. 4082-3. Such municipal corporation shall have the same authority 
and power to improve, equip anq maintain such real estate as a public park 
and to do all things necessary for its use and enjoyment as such public 
park which it has under the laws of Ohio as to parks owned by it in fee." 

The section authorizing and directing the county commissioners to grant 
public aid to a·gricultural societies for the purpose of encouraging agricultural 
fairs is as follows: 

"Sec. 9894. When a county or a county agricultural society, owns or 
holds under a lease, real estate used as a site whereon to hold fairs, 
and the county agricultural society therein has the control and management 
of such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall on the request of the agricultural 
society annually levy taxes of not exceeding a tenth of one mill upon all 
taxable property of the county, but in no event to exceed the sum of one 
thousand five hundred dollars, which sum shall be paid by the treasurer 
of the county to the treasurer of the agricultural society, upon an order 
from the county auditor duly issued therefor. Such commissioners shall 
pay out of the treasury any sum from money in the general fund not 
otherwise appropriated, in anticipation of such levy." 

The only legal question which I discern is as to whether or not, under the 
circumstances mentioned by you, it may be said that the agricultural society 
"has the control and management of such lands and buildings." 

The society owns the lands and buildings, and under its lease reserves to 
itself sufficient control and management thereof to enable it to hold agricultural 
fairs. This being the case, I am of the opinion that the making of the lease, 
which is authorized by law, under the terms and· conditions described by you 
would not forfeit the right of the agricultural society to such public aid as it is 
entitled to under section 9894, General Code. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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386. 

COt:XTY CQ:II:\IISSIOXERS-BOXD ISSL'E FOR ROAD DIPROVE:\IEXT 
WHERE PART OF ROAD LIES IX TOWXSHIP IX WHICH IS AN 
INCORPORATED VILLAGE-BEFORE ~IAKIXG LEVY, OTHER 
LEVIES SHOULD BE TAKEX INTO COXSIDERATIOX-DETER~II­
NATIOX SHOULD BE THAT LEVY IS IX TEN ~HLL LDHTATIOX 
AXD WILL XOT PROHIBIT OTHER LEVIES. 

Before tfze commzsszoners of a county proceed to issue bonds and let the 
contract for the improvement of a road, under authority of sections 6926 to 6956, 
G. C., inclusive, as aJ1tended in 103 0. L., 198-204, a part of which lies in a certain 
township in said cozmty in which is located an incorporated village, it is the duty 
of the said commissioners to take into consideration the le·vies that must necessarily 
be made on the taxable property within said village for the :year 1915 and there­
after for municipal purposes, and for the purposes other than interest and sinki11g 
fund, for which the various taxing authorities may levy taxes on said property. 

If said commissioners find that the levy for the proposed improvement can 
· be made 011 the taxable property within said village, within the tm mill limitation, 

and that said levy will not prohibit the levies in said taxing districts for the other 
purposes above mentioned, said commissioners, having granted the petition for said 
improvement, may proceed with its construction, and for the purpose of providing 
for the payment of the cost and expense apportioned to said towns/zip i11 the 
manner provided by section 6931, G. C., as amended in 103 0. L., 199, said com­
missioners 1110}' levy a tax within the limitations provided in section 6945, G. C., as 
amended, upon the taxable property of said township, including the taxable property 
within said village. 

CoLUMBUS, OHIO, May 18, 1915. 

HoN. MrLTON HAINES, Prosecuting Attorney, Marysville, Ohio. 
DEAR SIR :-I have your letter of April 21st, which is as follows: 

"In compliance with your request as given to l\fr. Beightler and myself, 
I shall try and give you the facts in the road case as I understand them. 

"The road in question was granted by the county commissioners and 
is to be built under the provisions of a bill passed April 8, 1915, and known 
as house bill No. 544, and found in Vol. 103, Laws of Ohio, 1913, page 198. 

"Section 6928 provides 'that a portion of the cost and expenses thereof 
which shall not be less than one-half nor more than two-thirds (one-half 
in this case) shall be paid out of the proceeds of any levy or levies upon 
the grand duplicate of the county against the taxable property of any 
township or townships in which such road may be in whole or in part, as 
authorized hereinafter. They shall also order the balance of said cost and 
expense be assessed upon and collected from the owners of said real estate 
benefited thereby and in proportion to the benefit to be derived therefrom 
by said real estate as determined by said commissioners.' 

"Section 6945 says (in part): 'Such levies shall be in addition to all 
other levies authorized by law for township purposes, but SUBJECT TO 
THE ~IAXDIU:VI LI~IITATION UPOX THE AGGREGATE 
A~IOUXT of all levies now in force.' 

"The road in mind lies partly in Claibourne township, Union county, 
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Ohio, in which-the village of Richwood (incorporated) is situated. The 
total rate for this village is 16.40 mills including the county emergency 
(flood) levy of 1.10 mills. 

"The opinion desired is whether the commissioners have the power to 
proceed with the building of the road; and levy against the village of 
Richwood its proportionate share of the cost and expense of building said 
road with the tax rate of the village being 16.40 mills." 

In response to my request for additional information relative to the tax 
levies for all purposes in the village of Richwood for the year 1914, I have your 
letter of May 6th in which you set forth the purposes for which the various taxing 
authorities made a levy on the taxable property within the corporate limits of said 
village, for the year 1914, and the rate for each purpose. 

From your statement of facts it appears that the commissioners of Union 
county have granted a petition for the improvement of a certain road in said county, 
under authority of sections 6926 to 6956, inclusive, General Code, as said sections 
are amended in 103 0. L., 198-204, section 6956 being supplemented by section 
6956-a, General Code. It further appears that a part of said road lies in Clai­
bourne township within said county; that the village of Richwood is located within 
said township and that the aggregate rate of taxes for all purposes on the taxable 
property within said village for the year 1914 was 16.40 mills. 

An examination of your enclosed statement of levies made by the several 
taxing authorities on the taxable property of said village for the year 1914, shows 
that the aggregate levy of 16.40 mills for all purposes, allowed by the county budget 
commissioners, was the maximum levy allowed by law. The levy of 1.10 mills 
by the commissioners of said county for flood emergency and the levy of 3.10 
mills by the state for state highway improvement, were the only levies· that were 
not subject to the fifteen mill limitation provided by section 5649-Sb, G. C., as 
amended, 103 0. L., 57. 

It is evident that the levy for the proposed improvement must come within 
said fifteen mill limitation and, inasmuch as the cost and expense of said improve­
ment will be incurred without a vote of the people, said levy must come within the 
ten mill limitation provided by section 5649-2, G. C., as amended in 103 0. L., 552. 

Section 6928, G. C., as amended 103 0. L., 199, provides: 

"The county commissioners shall order that a portion of the cost, 
and expenses thereof, which shall not be less than one-half, nor more than 
two-thirds of the total, shall be paid out of the proceeds of any levy or 
levies upon the grand duplicate of the county against the taxable property 
of any township or townships in which such road may be in whole or in 
part, as authorized hereinafter. They shall also order that the balance of 
said cost and expense be assessed upon and collected from the owners of 
said real estate, and from the real estate benefited thereby in proportion 
to the benefit to be derived therefrom by said real estate as determined by 
said commissioners." 

I understand that the county commiSsioners acting under authority of this 
section provided by resolution that one-half of the cost and expense of-making 
said improvement shall be paid out of the proceeds of any levy or levies upon the 
grand duplicate of the county against the taxable property of the townships in 
which said road is located, and that the balance of said cost and expense shall 
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be assessed upon, and collected from the owners of the real estate situated within 
one mile of either side of said road, according to the benefits to be derived there­
from by said real estate as determined by said commissioners. 

Section 6945, G. C., as amended in 103 0. L., 202, provides : 

"For the purpose of providing by general taxation a fund out of which 
not less than one-half nor more than two-thirds of the costs and expenses 
of all improvements made under the provisions of this subdivision of this 
chapter can be paid, the commissioners are authorized to levy upon the 
taxable property of any township or townships within the county in which 
such improved road is to be or has been constructed, not exceeding three 
mills in any one year upon each dollar of the valuation of the taxable 
property in such township or townships. Such levies shall be in addition 
to all other levies authorized by law for township purposes, but subject to 
the maximum limitation upon the aggregate amount of all levies now in 
force." 

The levy for this improvement, together with other levies for interest and 
sinking fund purposes, will have to be placed on the duplicate before and in 
preference to all other items and for the full amount thereof, as required by the 
w-ovision of section 5649-1, G. C., as amended, 104 0. L., 12, which provides: 

"In any taxing district, the taxing authority shall, within the limitations 
now prescribed by law, levy a tax sufficient to provide for sinking fund and 
interest purposes for all bonds issued by any political sub-division, which 
tax shall. be placed before and in preference to all other items, and for the 
full amount thereof." 

In the case of Rabe et al. v. Board of Education, 88 0. S., 403, the fourth 
branch of the syllabus provides: 

"In determining the amount of income from taxes levied or to be levied 
that may be anticipated by an issue of bonds by any taxing authority, the 
calculation must be based on the same proportion of. the total maximum 
levy in any one taxing district as the proportion of the maximum levy it is 
authorized to certify to the budget commissioners is to the total maximum 
levies that all the taxing authorities within that taxing district are author­
ized to certify." 

At page 422 the court in its opinion said: 

"It would seem to be not only proper but necessary to take into 
account the future demands upon the school funds for school purposes in 
connection with the probable increase of the tax duplicate in determining 
just what income may be anticipated by the issue of bonds for the purchase 
of school property without detriment to the future imperative needs of the 
schools of that school district. This, of course, is a question for the 
determination of the board of education in the first instance, and a court 
of equity would not for this reason interfere to restrain the issue of these 
bonds, except for an abuse of discretion, and if the judgment of the board 
of education is acquiesced in by the tax payers of that school district and 
the bonds have been issued in good faith, it would then be too late to 
challenge its decision in this particular. 

"At this time, under the amendment to the constitution (section 11, 
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article 12) which provides that no bonded indebtedness of the state or any 
political subdivision thereof shall be incurred or renewed, unless in the 
legislation under which such indebtedness is incurred or renewed pro­
vision is made for levying and collecting annually by taxation an amount 
sufficient to pay the interest on said bon9s and provide for a sinking fund 
for their final redemption at maturity, it is of the utmost importance that 
at the time of the incurring of such indebtedness the other needs of the 
political subdivision proposing to issue the bonds should be taken into 
account, for this levy must continue during the term of the bonds in an 
amount sufficient to pay the interest and provide a sinking fund for their 
final redemption, even though the amount should exhaust the entire income 
available from taxation and without regard to the current expenses. In 
other words, under this provision of the constitution, the payment of 
interest and the retirement "of bonds are to be provided for first, and the 
current expenses become a secondary consideration." 

While it is presumed that the county commissioners at the time they granted 
the petition for said improvement had in mind the effect of a levy for said improve­
ment on the taxable property of Claibourne township, including the taxable property 
of the village of Richwood, as limiting levies of the said taxing district for other 
purposes, I think that, inasmuch as the bonds for said improvement have not been 
issued and the contract has not been let, it is still the duty of said county commis­

. sioners, before proceeding with said improvement, to take into consideration the 
levies that must necessarily be made on the taxable property within said village for 
the year 1915 and thereafter, for municipal purposes and for the purposes other 
than interest and sinking fund, for which the various taxing authorities may lev)'_ 
taxes on said property. 

If the county commissioners find that the levy for the proposed improvement 
can be made on the taxable property within said village, within the ten mill limita­
tion, and that said levy will not conflict with the rule laid down by the supreme 
court in the case of Rabe et al. v. Board of Education, supra, I am of the opinion 
that said county commissioners, having granted the petition for said improvement, 
may proceed with its construction and, for the purpose of providing for the 
payment of one-half of the cost and expense apportioned to Claibourne township; 
in the manner provided by section 6931, G. C., as amended in 103, 0. L., 199, said 
county commissioners may levy a tax within the limitations provided in section 
6945, G. C., as amended, upon the taxable property of said township, including 
the taxable property within said village of Richwood. 

387. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

HOUSE BILL NO. 160--VOLUNTEER FIREMEN'S. PENSION FUND. 

CoLuMBus, Omo, May 18, 1915. 

HoN. HARRY L. FEDERMAN, Chairman Cities' Committee, Columbus, Ohio. 
DEAR SIR :-In compliance with your request of May 18, 1915, I have exam-
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ined house bill Xo. 160 in connection with :\Ir. Heinselman's request for an opinion 
"as to whether or not the firemen who served as minute men could participate in 
the pension provide9 for in this bill." 

Section 1 of the bill provides a board of trustees for "the establishment and 
maintenance of a volunteer firemen's pension fund." This board is to consist of 
the .ex-volunteer firemen of the municipality creating the fund. 

Section 2 provides for the holding of an election by "the volunteer firemen's 
association." 

Section 9 provides for the· distribution of the fund, and curiously enough 
contains no positive provision on this subject, the language being that: 

"The board of trustees shall make all rules and regulations for the 
distribution of the fund, as to whom, including members or their widows, 
any portion of it shall be paid,· and the amouqt thereof; provided, that no 
ex-volunteer fireman shall be eligible to receive a pension from such fund 
* * * unless he has served as a volunteer fireman for a period of at 
least five (5) years." 

I assume that by the phrase "minute men" you mean volunteer firemen; that 
is, members of a volunteer association formed for the purpose of putting out fires 
and subject to the call of authorities of the municipality. Many such associations 
formerly existed and still exist in cities and villages where no regular fire depart­
ment is maintainecj. I interpret your question, then, as inquiring as to whether a 
present member of a regular fire department, who formerly served as a member 
of a volunteer fire department, could participate in the pension provided for in the 
bill in its present form. 

The bill clearly seeks to create a pension fund for ex-volunteer firemen who 
have served as such for a period of five years. This is a statement of the purpose 
of the bill; I express no opinion as to its constitutionality. There is no exception 
in the bill as to persons who have been volunteer firemen, but are now members 
of the regular fire department and actual or potential beneficiaries in the firemen's 
pension funJ provided for by sections 4600-4615, inclusive, General Code. 

Section 4613, G. C., provides as follows: 

"All persons drawing pensions or entitled to them from existing fire­
man's pension fund shall be and remain beneficiaries in pension funds 
created under this chapter in the same municipality where they are bene­
ficiaries in such existing funds, and shall receive such amounts and be 

·subject to the rules and regulations adopted by the board of trustees." 

The phrase "existing fireman's pension fund," as used in this section, means 
in my opinion pension funds existing at the time of the passage thereof. i.Iore­
over it refers to a fireman's pension fund which is to be distingushed from a 
volunteer fireman's pension fund, such as is provided by section 160, G. C. 

See also section 4614 wherein it is required that all funds belonging to "an 
existing fireman's pension fund in the municipality" be. transferred to the board 
for the administration of the fireman's pension fund provided for by the related 
statutes. These sections then have no bearing upon the question. Except as might 
otherwise be provided by the rules which may be made by the board of trustees 
of the fireman's pension fund, under section 4612, and by the trustees of the 
volunteer fireman's pension fund, under section 9 of the bill, it would be possible 
for an individual to receive the benefits of both pension funds if he had served 
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five years as a volunteer fireman and was, at the time, acting as a regular fireman. 
I think I should point out that the emergency section of the bill, which is 

section 11 thereof, is not sufficient. I do not think that a bill of this kind can be 
made an emergency at all; but certainly there is no such statement of an 
emergency in section 11 as is required by the constitution. The presence of this 
section, in my opinion, endangers the whole bill. 

388. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

TREASURERS A~D SURETIES OF A COUNTY, TOWNSHIP, CITY, 
VILLAGE OR SCHOOL DISTRICT MAY BE RELEASED FOR LOSS 
OF PUBLIC FUNDS, WITHOUT SUBMITTING THE QUESTION OF 
RELEASE TO VOTE OF THE PEOPLE-CERTAIN RESTRICTIOXS. 

CoLUMBus, 0Hro, May 19, 1915. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 
GENTLEMEN :-On May 12, 1915, you submitted for my opinion thereon the 

following enquiry: 

"Can treasurers and sureties be legally released under sections 2303 to 
2311, General Code, without submitting the question of release to a vote 
of the people?" 

The seeming ambiguity contained in these sections of the General Code makes 
necessary a recourse to the Laws of Ohio, or year books containing the legislative 
enactments before the codification thereof. These sections 2303 to 2311, inclusive, 
of the General Code, were first enacted by the general assembly March 28, 1906, 
(98 0. L., 120). The act contains four sections. On ?IIarch 9, 1908, the legislature 
amended section 1 of this act by inserting in the fourth line thereof the words: 
"have heretofore been or hereafter may be caused by fire." 

With the aid of the separate enactments the interpretation of the codified form 
of the law becomes ea~ier, and we find that the treasurers and the sureties may be 
released and discharged from liability to or demand of the county, township, city, 
village, or school district for the loss of public funds under the following con­
ditions: 

First. If the board of county commissioners, township trustees, city or village 
council, or board of education shall- find that the treasurer was entrusted by law 
with the care of such public money, and that the loss thereof was not occasioned 
by his fault or negligence, and an entry of such finding shall be made upon the 
record book of the proceedings of such council or board. (Section 2304, of the 
General Code.) This finding is only a conditional release. Such council or board 
after "having first made and caused to be entered the finding of no fault or 
negligence as above provided, may, and they are hereby authorized, at the next 
ensuing general election to be held in such county, city, village, township or school 
district, respectively, to submit to the qualified electors of said county, city, village, 
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township or school district interested the question of discharging such treasurer 
and sureties upon his official bond from liability on account of such loss of funds." 
Section 2307,of the General Code. (99 0. L., 388, section 1.) 

Second. It is provided in said section 1 of the original act (section 2308 
of the General Code), "If twenty-five per cent. of the qualified electors of such 
county, township, city, village or school district petition the council or board 
thereof for the privilege of determining by ballot whether such treasurer and the 
sureties on his official bond shall be released and discharged, such council or board 
shall submit the question to the qualified electors of the county, township, city, 
village or school district as herein provided." 

Third. A further provision is contained in said section 1 of the original act 
(section 2305 of the General Code) that, "a taxpayer of the county, township, munici­
pality or school district, affected may within five days after any finding or release or 
discharge provided for in this act is made, take an appeal therefrom to the common 
pleas court of the county and until such appeal is finally determined such finding 
and other proceedings shall not affect such release and discharge." 

It therefore appears that the finding of such council or board, that the loss of 
the public funds entrusted to such treasurer was not occasioned by the treasurer's 
fault or negligence by a proper entry of such finding, is final and conclusive only, 
(1) when the question made by such finding is not referred to the electors of such 
political subdivision by the board or council; (2) when twenty-five per cent. of 
the qualified electors of such political subdivision do not petition such council or 
board for the privilege of determining by ballot whether such treasurer and the 
surety on his official bond shall be released and discharged; and (3) when no 
taxpayer of such political subdivision appeals from such finding to the common 
pleas court of the county. \Vhcn the finding of such council or board is reviewed 
in any one of the three ways specified, the release of the· treasurer and surety is 
dependent upon the result thereof; when not so reviewed such finding is a final 
release of the treasurer and his surety. 

389. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

CO:\D10X PLEAS JUDGE-TERM OF OFFICE WHEN ELECTED IN 1904-
LEGISLATURE LATER CHANGES TER:\I OF OFFICE-EFFECT OF 
SA :'liE. 

The term of office of a common pleas judge elected in 1904 for a five year 
term, commencing in 1905 and otherwise expiring in 1910, was by the act found in 
98 0. L., 119, extended to January 1, 1911; so that a judge elected to succeed such 
a judge in November, 1910, should have taken office under such election on January 
1. 1911, for a term of six years beginning on that date and his official salary and 
expense allowances should be computed 011 the basis of an official year co-incidental 
with the cale11dar year. 

CoLUMBUS, OHIO, May 19, 1915. 

Hox. A. G. REYNOLDS, Commo11 Pleas Judge, Painesville, Ohio. 
DEAR SIR :-On April 29th you requested my opinion with respect to the merits 

of a question that has arisen between the auditor of state and yourself with 
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regard to your allowance for expenses. It appears from the correspondence sub­
mitted by you that there is in reality but a single question involved in the matter, 
which may be stated as follows: 

"When does the official year of the position which you hold, which may 
be described as that of the additional judge in the third subdivision of the 
ninth judicial district, begin?" 

This question in turn, of course, hinges upon the date on which your official 
term began. 

You state in a second letter under d.ate of May 15th, just received, that you 
first assumed office on January 9, 1909, under an appointment to succeed Judge 
Metcalfe, who resigned on that date to accept appointment as circuit judge to fill 
a vacancy. You were then elected to fill out the unexpired term and for the 
regular term succeeding, and are now serving the latter term. 

I assume, therefore, that in entering upon your present term of service you 
were, so to speak, your own successor. 

You state further that despite the somewhat ambiguous provisions of the act 
creating the judgeship which you hold (72 0. L., 192) to which I called attention 
in my letter of April 30th, requesting additional information, the occupants of 
this position have always commenced their respective terms on the 9th of February; 
that being in office in January, 1911, under the appointment and the (assumed) 
election to fill out the vacancy created by Judge Metcalfe's resignation, you received 
a commission for the regular term to which you had been elected, on the 16th 
day of the month, reciting that your term of office thereunder was for six years 
from the 9th of February, 1911, and that you qualified by taking oath and filing 
bond with reference to the 9th of February, 1911, and upon the assumption that 
that was the day on which you should have begun your regular term. 

Your statement of facts makes the solution of the question which you present 
rather clear to me, and eliminates any necessity of going back to the law of 1872 
or considering whether or not under that law the official term of the additional 
judge therein provided for should have commenced on the 9th day of February. 
It may be assumed for present purposes that the practice which you say had 
obtained during the existence of this judgeship was correct. 

You say in your letter that Judge Metcalfe was your predecessor and that 
you were appointed to serve out his term. The question as to the commencement 
of your own regular elective term, then, is dependent upon the question as to the 
duration of the term which Judge Metcalfe would have served had he remained 
in office and which you were appointed to fill out. 

I find upon examination of the election statistics in the office of the secretary 
of state that Judge Metcalfe was elected in 1904, just as I had assumed in my 
letter to you. He took office, there.fore, in 1905, and had not the constitutional 
amendment adopted in that year and the legislation enacted in pursuance thereof 
intervened, Judge Metcalfe would have completed his term of office on or about 
February 9, 1910. However; it became necessary to extend this term of office in 
order to comply with the intent of section 17 of the constitution, and this was 
effected by the act found in 98 0. L., 119, to which I called your attention in my 
letter. Section 2 of the that law, which was fully quoted in the letter referred to, 
provides, you will observe, that the existing term of .office of any additional judge 
which would otherwise expire in any even numbered year shall be extended to the 
first day of January of the odd numbered year next succeeding. 

By virtue of this provision Judge Metcalfe, had he remained in office, would 
have received an extension not of one full year, but for the period of time inter:. 
vening between February 9, 1910, and January 1, 1911. You, being his successor 
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and filling out his term, were entitled to the benefit of the same prov1s1on. It 
follows very clearly, therefore, that your official term should have commenced and 
did commence on January 1, 1911. The commission which was issued to you was 
simply erroneous. You are, of course, familiar with the rule that a commission 
can not alter the law, and that any recitals therein which are inconsistent with 
the provisions of a statute or of the constitution are simply void. 

I imagine that the question has not been raised before because you happen~d 
to be, as I have phrased it, your own successor. Therefore, the actual date when 
you ceased to serve under one appointment or election and commenced to serve 
under the other may not have been of any practical importance at the time. 

As pointed out also in my letter of April 30th, the general assembly in 1914 
was of the opinion that your term would end on December 31, 1916, and provided 
for the election of your successor for the term to commence on January 1, 1917 
(104 0. L., 245). 

I am satisfied, therefore, that your official term is coincidental with the calendar 
year and that your salary and expenses should be paid accordingly. The fact that 
for several years you have drawn monthly and quarterly salaries according to a 
year commencing on the 9th of February is not material, and merely serves to 
illustrate how easy it is for all concerned to fall into an error which becomes 
embarrassing to rectify when occasion requires. 

I am sending a copy of this opinion to the auditor of state. 
I take this occasion to thank you for supplying me with a full statement of the 

facts. 

390. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

AMENDED HOUSE BILL NO. 414-EFFECT UPON TAX AND DEBT 
LD.IITATIONS. 

CoLUMBUS, OHIO, May 19, 1915. 

HoN. FRANK B. WILLis, Governor of Ohio. 
DEAR SIR:-You have left for my ·examination amended house bill No. 414, 

requesting my advice as to its effect upon the tax and debt limitations. 
I enclose herewith copy of an opinion which I prepared for Hon. A. R. Garver, 

chairman of the senate taxation committee with respect to this bill. 
I find upon comparison that the bill which you handed to me is the same as 

that with respect to which I advised Senator Garver. For the sake of accuracy, 
however, I wish to make two corrections in the former opinion. 

At page 3 thereof, I stated that the proviso in section 3942, General Code, is 
vague, in that it is perhaps doubtful as to whether thereunder bonds may not be 
issued to refund other bonds issued prior to the taking effect of the bill, as well 
as certificates of indebtedness so issued. A closer examination of the bill coq­
vinces me that there is no doubt about the application of the bill in this respect, 
and that it is only certificates of indebtedness issued under section 3913 of the 
General Code, in anticipation of the collection of general revenue fund by a 
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municipal corporation, which may be thus refunded. I desire, however, to reiterate 
and reaffirm my observation with respect to the dangerous character of this pro­
vision in its present form. 

The other correction which I wish to make is with respect to a statement made 
on page 4 of my previous opinion, wherein, in speaking of the amendment to para­
graph "e" of section 3949, I characterize that amendment as "restrictive." I should 
say that in addition to the restrictive amendment in said section there is also a 
reference therein to bonds issued to refund certificates of indebtedness under 
section 3942, as amended by the bill, such bonds being taken by force of section 
3949 out of the debt limitation. However, if the proviso in section 3942 were 
changed so as to obviate the danger to which attention is called in the opinion to 
Senator Garver, there would be no objection to this amendment in section "3949, 
which indeed would be necessary in order to make it consistent with the other 
section. 

I think I should also observe with respect to the bill that section 3942 as 
amended has the effect not only of requiring all bond issues to be submitted to 
the people, with the exception of those specifically exempted from such re­
quirement, but also all issues of notes. The bill itself also brings certificates of 
indebtedness within this requirement, but the amendments which you have sub­
mitted to me eliminate such certificates of indebtedness therefrom. 

Coming now to the consideration of the amendments to the bill, as attached 
to the copy thereof which you have handed to me, I call attention to the fact 
that my criticism of the proviso of section 3942 is obviated by the amendment in 
line 42, which strikes out the words "taking effect" and inserts in lieu thereof 
the word "passage." If the bill has been so amended and passes in this form, 
what I said in my opinion to Senator Garver respecting the danger of the proviso 
as originally drafted would not be applicable to it. Iflstead of the proviso having 
the effect described, its effect would be as follows: 

The section would substantially take out of the Smith law limitation levies 
for bonds issued for the purpose of taking up and funding certificates of indebted­
ness issued in anticipation of the general revenue fund by municipal corporations 
prior to the passage of the act. This would allow municipalities to take care of 
their present floating debts outside of all the limitations. The proviso would still 
make a breach in the Smith law, but the breach would be, so to speak, temporary 
and there would be no possibility of future action during the ninety-day referendum 
period such as was pointed out in my opinion to Senator Garver. 

By striking out the words "five per cent." in line 47, the amendments keep 
such bonds within one of the limitations of the Longworth law as amended. 

The amendment in line 86 makes section 5649-2 clearer than it otherwise would 
have been, but does not, in my judgment, alter its substantial effect as commented 
upon in my opinion to Senator Garver. In spite of the express reference in the 
amendment to the levy authorized in section 6859-1 of the General Code (the Rite 
state road levy), there would still be grave doubt as to whether or not this levy 
under the amended section would be within the ten mill limitation; while as to 
other special levies-flood emergency levies and certain road levies under laws 
passed since June 2, 1911, and originally intended to be outside the ten mill 
limitation, the section as amended would bring them all within that limitation. 

An amendment of very great importance is that of Senator Pink in line 79. 
This amendment is designed to obviate the criticism of section 5649-2, as made 
in my opinion to Senator Garver. I fear that it goes too far in the accomplish­
ment of this purpose. I very much prefer the form of the amendment which is 
referred to in my opinion to Senator Garver, and which may be phrased sub­
stantially as follows: 
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''except as otherwise specifically provided by any law passed subsequent 
to June 2, 1911, and prior to the taking effect of this act, authorizing any 
levy to be made outside of the limitations of this section." 

799 

\Vhile I do not undertake to say in absolute conviction that Senator Pink's 
amendment of this section would have the effect of taking out of the ten mill 
limitation of the Smith law all levies for specific purposes subject to a special 
limitation authorized by laws passed prior to June 2, 1911, and especially such 
levies authorized by such laws as under the terms of such laws (of which there 
were many) could be made "in addition to alL.pther taxes," yet I should fear 
this result, which virtually put an end to the ten mill limitation of the Smith law 
and make the fifteen mill limitation thereof very difficult to administer. I am sure 
that this result is not desired by any one, and as a means of avoiding any danger 
of such result, rather than because of any clear opinion that such a result would 
follow from Senator Pink's amendment, I recomment that, if it is not too late, 
the other form of an exception, along the line above indicated, be adopted. 

There are several other amendments which substantially affect the bill, but do 
not bear in any way upon the questions which you ask concerning its effect. 

I might say too, that the general assembly should not amend section 5649-2 
without also amending section 5649-3a. The supreme court, in the somewhat cele­
brated case of State ex rei. v. Sanzenbacher, 84, 0. S., unreported, held that under 
the original Smith law the interest and sinking fund levies which were outside 
of the ten mill limitation were likewise outside of the interior limitations, on 
levies for municipal, county, township and school district purposes provided for 
by said section 5649-3a, although the last named section is silent with respect to 
any such exemption. Whether the supreme court reached this conclusion because 
of any supposed and necessary relation between the two limitations or not, cannot 
be stated, as the reasons upon which the conclusion was based have not been 
disclosed. However, it has become the settled understanding to regard any levies 
outside the ten mill limitation as likewise outside the five, three or two mill 
limitations. This understanding ought to rest upon a more substantial foundation 
than the decision in the Sanzenbacher case, and in order for legislation to be exact 
enough to avoid vexatious litigation, the full content of the law ought to be ex­
pres,sed on its face in unmistakable terms. Therefore, I suggest that if it is not 
too late; section 5649-3a be amended in the bill so as that the limitations therein 
provided for shall be subject to the same exceptions as the limitations provided 
for in amended section 5649-2. 

I have treated the bill and the amendments separately because I was not 
advised as to -ivhether the amendments had been agreed to by either branch of the 
general assembly. 

Owing to the very limited time that I have been given to go over this bill, 
it has been impossible to do so with that care and detail which I prefer to give 
to opinions, but I am advised that you want this at once.. The foregoing opinion is 
not to be taken as any recommendation of the policy of enacting such legislation. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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391. 

HOUSE OF REPRESENTATIVES, FINANCE COMMITTEE-CLAIM OF 
P. B. JOHNSTON, FORMER EXAMINER OF BUREAU OF BUILDING 
AND LOAN AS SOCIA TIO~S FOR EXPEXSES, HELD PROPER. 

CoLUMBUS, OHIO, May 19, 1915. 

HoN. FRANK H. REIGHARD, Chairman Finance Committee, House of Representatives, 
Columbus, Ohio. 
DEAR SIR :-The finance committe of the house of representatives, through 

Mr. Wydman, has requested my advice respecting the claim of P. B. Johnston, a 
former examiner of the bureau of building and loan associations for expenses for 
hotel and meals incurred in the city of Columbus while engaged in examining build­
ing and loan associations in that city, under direction of the head of the depart­
ment of which he was a member. 

The correspondence attached to the itemized statement of expenses shows that 
the head of the department of building and loan associations considered that the 
case was covered by the opinion of my predecessor, Mr. Hogan, to Honorable 
E. M. Fullington, given on May 6, 1911. That opinion holds that the official 
residence of examiners in the department of building and loan associations is not 
necessarily the city of Columbus; that in the appointment of examiners in this 
department it is within the province of the head thereof to designate the head­
quarters or official residence of such examiners, from which they shall be allowed 
traveling expenses; that appropriations were properly made by the general assembly 
from time to time for traveling expenses of such examiners; and that in the absence 
of such a designation of headquarters or official residence by the head of the 
department, an examiner's headquarters, from which he would be entitled to charge 
and receive necessary traveling expenses incurred in the performance of his duties 
under the orders of his superior, would be his domicile. · 

I concur in Mr. Hogan's opinion, which is substantially, though not perhaps 
exactly, identical with my own opinion respecting the place from which expenses 
may be charged by a district inspector of workshops and factories, given within 
the past few days to the industrial ·commission of Ohio. In fact the only difference 
between the two cases is that the examiners of the bureau of building and loan 
assoc1atwns have no specific districts, but perform their services in such territory 
as may be assigned to them by' the head of the department; whereas the in­
spectors of workshops and factories are appointed for particular districts. This 
difference in the facts of the two cases does not alter the legal principles involved. 

The general rule is that a field man or traveling inspector or examiner is 
not presumed, as a matter of law, to have his official residence at the office of the 
department which he represents. His headquarters, if not otherwise designated by 
the department, are at the place where he resides. 

I note that the claim is an old one, and that Mr. Hogan advised the finance 
committee of the 80th general assembly to make an appropriation for it. Why 
·this was not done I am, of course, unable to state. It does not appear that the 
<:!aim was disallowed originally or by the 80th general assembly because of the ap­
propriation for traveling expenses having been exceeded, but rather because of 
a former holding that such expenses could not be paid. That being the case and 
the claim being as prope·r now as it was in 1913, r' see no legal objection to its 
allowance and the making of an appropriation to pay it. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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392. 

LAXD REGISTRATIOX ACT-FEES TO BE CHARGED BY CLERK OF 
CO::O.DION PLEAS COURT-LDilTED TO THREE DOLLARS-PAID 
BY APPLICAXT FOR EACH EXTRY OF APPEARAXCE-CLERK KOT 
OBLIGED TO ::O.IAKE FIXAL RECORD IX ORDIXARY CASES. 

In the land registrati011 act, the fee to be charged b;}' the clerk of the court is 
to be limited to three dollars, to be paid by the applicant, and three dollars fotlt 
each entry of appearance either for joint or several defendants. Clerk not obliged 
to make final record in ordinary cases. 

CoLUlllBt.:s, 0Hro, ::O.Iay 19, 1915. 

HoN. ELI H. SPEIDEL, Prosecuting Attomey, Batavia, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your letter of ::O.lay 12, 1915, 

which is as follows : 

"The clerk of the court of common pleas of this county has requested 
me to write you and ask whether or not you have ever rendered an opinion 
construing section 112 of the land registration act, found on page 957 of 
volume 103 of the Ohio Laws. 

"This section provides that the applicant shall pay to the clerk the 
sum of $3.00 which shall be in full of all clerk's fees and charges in such 
proceedings. 

''The clerk in forms me that there are three cases pending at this 
time, and if the work required of the clerk, including the record and a 
certified copy of the record for the county recorder, was to be judged by 
the legal costs thereof in other cases, it would be at least $30.00 in eal:h 
case. 

"If you have rendered an opinion construing this particular section of 
this law, I would be glad to have you furnish me a copy, and if you have 
not, will you kindly advise me whether or not, in your judgment, the sum 
of $3.00 is the maxinuqn sum that may Le charged by the clerk, however 
voluminous the record may be, or how much work the clerk must perform 
in any such case?" 

Replying to your letter 1 beg to call your attention to the first two paragraphs 
of section 112 of the land registration act, (section 8572-112 of the General Code) 
to be found on page 957 of 193, Ohio Laws, and which are as follows: 

"Sec. 112. On the tiling of an application for registration the applicant 
shall pay to the clerk of the court the s11111 of three dollars, "Lvhiclz shall be 
in full of all clerk's fees and charges in such proceeding on behalf of the 
applicant. Any defendants, except a guardian ad litem, on entering his 
appearance by filing a pleading of any kind shall pay to the clerk of the 
court the sum of three dollars, which shall be in full of all clerk's fees in 
behalf of such defendant. 

"\Vhen any number of defendants enter their appearance as aforesaid 
at the same time, and in one pleading, but one fee shall be paid. Every 
publication in a newspaper required by this act shall be paid for by the party 
on whose application the order of publication is made, in addition to the 

2U- A. G. 
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fees above prescribed. The party at whose request or on whose behalf any 
notice is issued .shall pay for the service of the same except when sent by 
mail by the clerk of the court or recorder." 

Enclosed you will find a copy of opinion Xo. 1298, rendered by my predecessor, 
Honorable Timothy S. Hogan, under date of December 14, 1914, from which I 
quote as follows: 

"\Vhile in ordinary cases the court is to enter upon his journal the 
entire decree of registration, nevertheless·, I think that it is competent to 
waive the making of final record in cases where there is no special reason 
for so doing, and this should be done under the order of the court, by 
authority of section 11605 of the General Code. The real requirements of 
the law will be met by the clerk's entering the orders and decrees of the 
court on the minutes of the journal and carefully collecting and binding 
all the papers together and transmitting them to the recorder's office where 
they will be permanently filed. lf this course is adopted the decree settling 
title and also the decree of registration will be of record in the minutes of 
the courts: and the certified copy of the decree of registration, which under 
the law becomes the first certificate of title, will be of record in the 
recorder's office. The clerk must furnish the recorder with a certified copy 
of the entry. This is manifest from the provisions of section 23 of the land 
registration act, 103 0. L., 914, et seq." 

I concur in the opinion referred to. 
The provisions of section 8572-112 of the General Code, quoted above, are 

clear, and it is my opinion that the clerk's ·fee on filing an application under the 
above entitled act is limited to three dollars, and in addition thereto each defendant 
who separately enters his appearance is obliged to pay a fee of three dollars, and in 
cases where several defendants join in entering their appearance the fee is to be 
limited to three dollars. 

1\luch has been said about the economical administration of this law, and 
notwithstanding the alleged hardship on the clerk to which you refer in your letter, 
no fee can be charged and collected, save those authorized by law .. 

Hespectfully, 
EDWARD c. TURNER, 

Attorney General. 

393. 

Ol-110 BOARD OF ADl\ll~ISTRATION-PAROLE OFFICER-CHILD 
LABOR LAW-BOYS UXDER SIXTEEX YEARS OF AGE ARE :\'OT 
PERMITTED TO WORK AT PLACES OF Al\lUSDlEXT AFTER 
6:00 P. M. 

CoLuMBus, 0Hro_. l\lay 19, 1915. 

The Ohio Board of Ad/llillistration, Co!ttlllbus_. 0/zio. 
GE:-ITLEM EX :-A communication has just been received from l\l r. D. D. \Veaver, 

parole officer for the Boys' Industrial School, Lancaster, Ohio, the same having 
heen written from Lima, Ohio, under date of l\lay 17, 1915, and which is as iollows: 

"The commission has notified the Unique theatre at Fo:<toria, to dis­
charge \Vilbur Hahn, age 15, on account of the school law. 
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"This boy was working three nights a week of three hours each and 
newr exceeded 10 hours per week. 

"He is one of my boys and needs the money that he receiYes at this 
work. Will you kindly inform me if this hoy has the right to work the 
above number of hours per week from 7 to 10 P. :\I.? 

803 

Under enquiry made of the Industrial Commission I find that under date of 
May 13, 1915, an order was issued to William Sipe, of the Unique theatre, Fostoria, 
Ohio, as follows: 

"Boys under sixteen years of age must not be employed after six 
P. :\[. Order to be complied with at once." 

The order in this case was issued under the provisions of section 12996, of the 
General Code, as amended on page 90S of 103 0. L., and which is as follows: 

"No boy under the age of sixteen and no girl under the age of eighteen 
years shall be employed, permitted or suffered to work in, about or in con­
nection with any establishment or occupation named in section 12993 (1) 
for more than six clays in any one week, (2) nor more than forty-eight 
hours in any" week, (3) nor more than eight hours in any one day, (4) or 
before the hour of seven o'clock in the morning, or after the hour of six 
o'clock in the evening. The presence of such child in any establishment 
during working hours shall be prima facia evidence of ·his employment 
therein. Xo boy under the age of eighteen years or girl under the age of 
twenty-one years shall be employed, permitted or suffered to work in, 
about or in connection with any establishment or occupation named in 
section 12993 ( 1) for more than six days in any one week, (2) nor more 
than fifty-four hours in any week, (3) nor more than ten hours in any one 
day, ( 4) or before the hour of six o'clock in the morning or after the 
hour of ten o'clock in the evening. In estimating such periods, the time 
spent at different employments or under different employers shall be con­
sidered as a whole and not separately." 

Section 12993, of the General Code (page 907 of 103 0. L.), provides, among 
nther things, as follows: 

"No male child under fifteen years or female child under sixteen years 
of age shall be employed, permitted or suffered to work in, about or in 
connection with any mill * * * place of amusement * * * or in 
the construction or repair of buildings, or in the distribution, transmission 
or sale of merchandise, nor any boy under fifteen or female under twenty­
one years in the transmission of messages. * * *" 

It is my opinion therefore that the commission has full authority to issue the 
order under the section quoted above, as there is no provision of law under which 
the youth referred to in Mr. Weaver's letter may be exempted from the provisions 
of the law. 

A copy of this opinion has been forwarded to the superintendent of the Boys' 
f ndustrial School at Lancaster for the in formation of :\ir. \Veaver and the other 
parole officers. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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394. 

APPROVAL OF DOCUMENTS DESIG~ED TO CHA:\'GE ROUTE OF 
1:\'TER-COUl'\TY HIGHWAY NO.3 AXD :\fAIN :\fARKET ROAD :\0. 
13-ROADS AND HIGHWAYS-ERIE COU~TY. 

Documents designed to change to a more practicable location tlze route of 
inter-county highway No. 3 and main market road No. 13, as submitted by the 
state highway commissioner, are in proper form . . 

CoLUMBus, OHIO, May 20, 1915. 

HoN. CLINTON Cowr.N, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-1 have your communication of May 18, 1915, which reads· as 

follows: 

"T hand you herewith papers addressed to Hon. Frank B. \Villis, 
governor of Ohio, and intended to designate a section of road in Erie 
county as inter-county highway No. 3, and ·main market route ?\ o. 13. This 
is a matter concerning which your office furnished this department with 
an opinion, as of May 12, 1915, in which you state that it was lawful for 
the highway commissioner to make such designation. 

""\Viii you kindly give· these papers your examination and advise me 
if they are drawn in proper form?" 

The two documents attached to your communication are addressed to Hon. 
Frank. R. Willis, governor of Ohio, and are designed to be signed by you as state 
highway commissioner. Both documents are drawn in duplicate and the plan is 
that after the same are signed by you and approved by the governor, the original 
of each document is to be returned to your office and filed therein, and the duplicate 
is to he filed in the office of the governor. 

There appears from the documents in question and also from the attached 
map, that it is your desire to change to a more practicable location a part of inter­
county highway No. 3 and main market route Xo. 13, the portion of highway to 
he affected being located in Erie county, just outside the corporate limits of the 
c.ity of Sandusky. 

The document prepared by you and relating to the inter-county highway, is as 
follows: 

"Subject to your approval, I hereby change to a more practicable 
location the route of the Cleveland-Sandusky inter-county highway No. 
3, in the following particular, to wit: 

"Beginning at the east terminus of the said Cleveland-Sandusky inter­
county highway No. 3, thence in a general westerly direction along said 
highway as originally designated in Cuyahoga, Lorain and Erie counties, 
to an angle on the north-east side of the right-of-way of the Lake Shore 
and Michigan Southern Railroad, at a railroad crossing in the north­
western part of Huron township, Erie county; thence, deviating from the 
original designated route of said highway and following a public road 
along the north-east side of said right-of-way, through Huron and Perkins 
townships, to where the said public road intersects the south corporation 
line of the city of Sandusky. 
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· ;<Said change is made in order to avoid a dangerous railroad crossing 
and secure a more direct route, and the location of the same is indicated 
in green on the attached map of Erie county." 
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The document which you have prepared and which relates to the main market 
road, is as follows: 

''Subject to your approval, I hereby change to a more practicable 
location the route of the Cleveland-Sandusky main market route Xo. 13, 
in the following particular, to wit: 

"Beginning at the east terminus of the Cleveland-Sandusky inter­
county highway No. 3, thence in a general westerly di_rection along said 
highway as originally designated in Cuyahoga, Lorain and Erie counties, 
to an angle on the north-east side of right-of-way of the Lake Shore 
and ::\Tichigan Southern Railroad, at a railroad crossing in the north­
western part of Huron township, Erie county; thence, deviating from the 
original designated route. of said highway and following the new routing 
of the same, which is located on a public road on the north-east side of 
said right-of-way, through Huron and Perkins townships, ·to where said 
public road intersects the south corporation line of the city of Sandusky. 

''Said change is made in order to avoid a dangerous railroad crossing 
and secure a more direct route, and the location of the same is indicated 
m green on the attached map of Eric county." 

It is my op11110n that the form in which you have drawn these documents is 
a proper one and that when they have been executed by you and when your action 
has been approved by the governor, the documents in question will have the effect 
indicated above and desired by you. 

395. 

Respectfully, 
EDWARD C. TURNER, 

Attorne}' General. 

FOREJGX IXSURANCE CO::\TPANTES-DOIXG SOLELY REIXSURANCE 
BUSINESS XOT LIABLE FOR FIRE MARSHAL TAX-LIABLE WHE:\' 
COXTRACT OF RETXSURAXCE IS ENTERED IXTO IN OHIO. 

Foreign fire insurance companies doing solely a rei11sttrance business covering 
risks i11 this state are not liable for the fire marshal tax, unless the contract of 
rei11surance is entered into in Ohio, which is a question of fact to be determi11ed 
by the particular compall)' and the superilztendent of insurance. 

CoLcMscs, OHIO, :\lay 20, 1915. 

Hm:. t\. V. DmL\HEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your department has certified to this department various claims, 

which had' theretofore been certified to you by the superintendent of insurance, 
for what is familiarly known as the "fire marshal tax" on foreign insurance 
companies, which insurance companies, we understand, have been duly licensed 
to do business in Ohio-either a direct insurance business or a reinsurance business. 

\Ve notified the companies against whom the said claims were charged of the 
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·fact that the fire marshal tax had not been paid and demanded payment thereof. 
Several of the insurance companies so notified answered our letters, stating that 
they did solely a reinsurance business and, therefore, did not believe that they 
were within the provisions of section 841 of the General ·Code, which provides 
for the fire marshal tax. 

''Reinsurance" is defined in May on Insurance, volume 1, section 11 : 

Reinsurance defined: "It is a contract of indemnity to the reinsured, 
whatever be the subject-matter, and binds the reinsurer to pay to the re­
insured the loss sustained in respect to the subject insured, to the extent 
for which he is reinsured, and not necessarily differing in form from an 
original insurance." 

May on insurance, volume 1, section 12: 

"'The original contract,' says Emerigon, 'subsists precisely as it was 
made, without renewal or alteration. The reinsurance is absolutely foreign 
to the first insured, with whom the reinsurer corrttacts no sort of obliga­
tion. The risks which the insurer has assumed'· constitute between him 
and the reinsurer the subject-matter of the contract of reinsurance, which 
is a new contract, totally distinct from the first. It cannot, therefore, in 
the strict sense, he made with the party first insured, for this would be 
a simple rescission of the contract; nor does the latter by it acquire any 
rights against the reinsurer, in case of the insolvency of the reinsured, or 
any claim upon the money to be paid to the latter. If the insurer be not 
liable, he cannot recover of the reinsurer, for the reason that the insurer 
has no insurable interest, and can suffer no loss, where there is no 
liability.'" 

On page 21 of volume I, :\lay on insurance, in a note under section 12. fore­
going cited, the author suggests that the word "reinsurance" is "sometimes used 
to denote a contract by which an old company sells out to a new one, or becomes 
consolidated with it, so that the new company becomes liable directly to the 
insured. And it is always competent for the reinsuring company to agree to be 
directly liable." 

In the discussion which is hereinafter set out I wish to be distinctly under­
stood as not referring to the so-called reinsurance which is mentioned by Mr. May 
in the note as foregoing, but simply confine myself to a reinsurance which is, in 
the language of :\I r. :\fay, ''a contract of indemnity to the reinsured." 

Section 665, of the General Code, provides as follows: 

"Sec. 665. ~ o company, corporation, or association, whether organized 
in this state or elsewhere, shall engage either directly or indirectly in this 
state in the business of insurance, or enter into any contracts substantially 
amounting to insurance, or in any manner aid therein, or engage in the 
business of guaranteeing against liability, loss or damage, unless it is 
expressly authorized by the laws of this state, and the laws regulating it 
and applicable thereto, have been complied with." 

Section 664-1, of the General Code, provides as follows: 

"Sec. 664-1. That all persons, companies, associations or corporations 
residing or doing business in this state that enter into any agreements 
with any insurance company, association, individual, firm, underwriter or 
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Lloyd, not authorized to do business in this state, whereby said person. 
company, association or corporation shall enter into contracts of insurance 
covering risks within this state, with said unauthorized association, indi-, 
vidual, firm, underwriter, or Lloyd, for which there is a premium charged 
or collected, the said person, company, association or corporation so 
insured shall, annually on the first day of July or within ten days there­
after return to the superintendent of insurance of this state, a statement 
under oath of all actual cost of indemnity and gross premiums paid or 
payable for the twelve months preceding on policies or contracts of insur­
ance taken by the said person, company, association or corporation and 
shall at the same time pay to said superintendent of insurance a tax of 
five per centum of the actual cost of indemnity paid or payable to any 
such association. firm, or individual, or a tax of five per centum of the 
gross premiums paid or payable to any such insurance company, under­
writer or Lloyd. All taxes collected under the provisions of this section 
by the superintendent of insurance shall be paid by him, upon the warrant 
of the state auditor, into the general revenue fund of the state." 

Section 9555, of the General Code, provides as follows: 

"Sec. 9555. A fire * * · * insurance company organized or existing 
under and by virtue of the laws of this state, by and with the approval of 
the superintendent of insurance, may reinsure all risks undertaken by it in 
any company .authorized by law to transact a similar class of insurance 
business in this state. :\ othing herein shall prevent such a company from 
reinsuring any risks or fractional parts thereof not situated in this state in 
any company or companies duly licensed by such superintendent or like 
authority, of the state in which such risks may be located, to transact the 
business of insurance in that state." 
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It is because of the above sections of the General Code, I take it, that the 
various foreign insurance companies which do solely a reinsurance business take 
out licenses authorizing them to do a reinsurance business in this state. 

Should a foreign insurance company undertake .to do an insurance or a re­
insurance business covering risks in this state without being licensee\ so to do, the 
person from whom they obtain the business would be liable under section 664-1, 
of the General Code, foregoing set out, but that in no way determines the liability 
of such an insurance company to pay under the provisions of section 841, General 
Code, the so-called "fire marshal tax." 

Section 841, of the General Code, provides in part as follows: 

"Sec. 841. For the purpose of maintaining the department of state 
fire marshal and the payment of the expenses incident thereto, each fire 
insurance company doing business in this state shall pay to the superin­
tendent of insurance in the month of November each year, in addition 
to the taxes required by law to be paid by it, one-half of one per cent. 
on the gross premium receipts of such company on all .business transacted 
by it in Ohio during the year next preceding, as shown by its annual state­
ment under oath to the insurance department. * * *" 

In an opinion rendered hy my predecessor, Hun. Timothy S. Hogan, to the 
:-uperintendent of insurance under date of December 10, 1914, he held that the fire 
marshal tax provided for hy section 841, G. C., was to be computed upon the gross 
premium receipts of fire insurance companies without deduction of return premiums 
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and considerations received for reinsurance, and I am informed that the fire 
insurance companies have acquiesced in the ruling given in said opinion. In said 
opinion, however, Mr. Hogan did not decide the proposition whether or not a 
foreign fire insurance company should be taxed upon the premiums received by 
it for reinsurance. 

In the course of the opinion he states as follows:· 

"The contention that premiums received by reinsuring companies are 
not subject to the tax (fire marshal tax), I think, is disposed of by what I 
have already said. The statute makes no allowance for deductions of this 
kind. The proposition that reinsuring companies should not be taxed upon 
such premiums, because the contracts are almost entirely made outside of 
this state and do not constitute business transacted in Ohio, can not be 
considered in this opinion. If the business is not transacted in Ohio, then 
the tax could not attach; but whether the business is transacted in Ohio is 
a question between the· companies and the insurance department, and would 
depend, of course, upon the facts in each particular case." 

I concur in what Mr. Hogan stated in that portion· of his opunon foregoing 
quoted. 

The question of whether or not under the provisions of section 841, G. C., a 
foreign insurance company is "dl3ing business" in Ohio when it reinsures risks 
covered by other insurance companies in Ohio, and whether or not the premiums 
received by such reinsuring company would be considered as being received on 
business transacted by it in Ohio is primarily a question of fact which should be 
determined between the insurance company and the insurance department. 

I venture it as a proper construction of law to say that if a foreign insurance 
company reinsures its risks in another foreign insurance company, the business of 
reinsuring would not be considered as business transacted in Ohio, since the 
contract of reinsurance would have been made entirely outside of the territorial 
limits of Ohio; that if a domestic insurance company reinsures its risks in a foreign 
insurance company, it would be a question of fact as to where the contract of 
reinsurance was entered into; but the fact that the foreign insurance company 
was licensed to do a reinsurance business in Ohio would place the burden upon 
>aiel foreign insurance company to show that the business of reinsurance so entered 
into was so ·entered into outside of the limits of Ohio. 

There has been another objection raised to the placing of the fire marshal tax 
upon reinsurance companies, on the ground that it is double taxation. With this I 
can not agree. The insurance company which takes risks is charged for doing 
business in Ohio, and the extent of its tax is fixed by the gross premiums received 
by it. The reinsurance company is also taxed for its privilege of doing business 
in Ohio, and its tax is fixed by the amount of gross premiums recei vecl by it. It 
i:, not the pren)iums that are taxed, but the premiums are simply taken as a basis 
for compt:iti"ng the amount of the tax to be charged for the doing of the business. 
This I ,d.o not believe can in any way be considered as double taxation. 

In view of what has been said heretofore l shall not take any further action 
on the "claims that have been certified to me against foreign reinsurance companies 
until the liability as set forth under this opinion is determined by the insurance 
department. 

In conclusion permit me to inform you that section 841, of the. General Code, 
has been am.ended at the present session of the legislature so as to read as follows : 

'·Sec. 841. For the purpose of maintaining the department of state 
fire m;usha) ;md the payment uf expcuses incident tlH,!rclo, each lire insur-
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ance company doing business in this state shall pay to the superintendent 
of insurance in the month of X ovember each year, in addition to the taxes 
required hy law to he paid by it, one·half of one per cent on the gross 
amount of premiums received by it from policies covering risks within this 
state during the preceding calendar year, after deducting return premiums 
and considerations received for reinsurance as shown by the next preceding 
annual statement, verified under oath as required under the provisions of 
section 9590, of the General Code. The superintendent of insurance shall 
pay the money so received into the state treasury to the credit of a special 
fund for the maintenance of the office of the state fire marshal. If any 
portion of such special fund remains unexpended at the end of the year, 
ior which it was required to be paid, and the state fire marshal so certifies, 
it ,hall be transferred to the general revenue fund of the state. 

··Upon failure or refusal to pay the tax, the superintendent of insur­
ance may revoke or refuse to renew the license of said fire insurance com­
pany, and shall certify the fact of such failure or refusal to pay said tax 
to the attorney general, who shall thereupon begin an action against the 
company in the court of common pleas of the proper county, to recover 
the amount of the tax. If such company ceases to do business in this state, 
it shall thereupon make report to the superintendent of insurance and shall 
forthwith pay to the superintendent of insurance all taxes due and to 
become due from it." 

Said amendment will not, however, be effe~tive until August 9, 1915. 
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It is to be noted that under section 841, as above amended, a deduction IS to 
be made of the considerations ··received for reinsurance as shown by the next 
preceding annual statement." 

396. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

TGRERCULOSIS HOSPTT AL-XO LIMITATION 0~ COUNTY COMMIS­
SIOXERS AS TO TIME CONTRACT ::'IIAY RUX-COi\TJ{ACTS, HOW­
EVER, ARE SUBJECT TO CAl\CELLATIOX IF STATE BOARD OF 
llE1\LTH WITHDRAWS ITS APPROVAL. 

Couuty commissioners are nnt limited as to time ·in maki11g contracts for care, 
treatmeut. etc., iu a tuberculosis hospital of persons suff'ering from pulmo11ary 
tuberculosis, but all such coutracts are subject to cancellation if approval of illstitu­
tiou or association be <l'ithdrawn by the state board of health. 

CowMnt:s, OHio, :\fay 21, 1915. 

HoN. G. 0. ::\IcGoN,\GLE, Prosecuting Attor11ey, McConnelsville, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your favor of :\fay 18th, 

which is as follows: 

"Under section 3143 of the General Code, as amended 0. L., volume 
103. page 492-3, may the county commissioners legally and properly con­
tract for the care, treatment. etc., of the inmates of the county infirmary 
or other residents of the county suffering from pulmonary tuberculosis 



810 ANNUAL REPORT 

with an association or corporation incorporated under the laws of Ohio for 
the exclusive purpose of caring for and treating persons suffering from 
pulmonary tuberculosis, for a period of ten years?'' 

Section 3143 of the General Code, as amended in 103 Ohio Laws, page 492, 
is as follows: 

"Instead of joining in the ere.:tion of a district hospital for tuberculosis, 
as hereinafter provided for, the county commissioners may contract with 
the board of trustees, as hereinafter provided for, of a district hospital, the 
county commissioners of a county now maintaining a county hospital for 
tuberculo;,is or with the proper officer of a municipality where such hospital 
has been constructed, for the care and treatment of the inmates of such 
infirmary or other residents of the county who are suffering from pul­
monary tuberculosis. The commissioners of the county in which such 
patients reside shall pay to the board of trustees of the district hospital 
or into the proper fund of the county maintaining a hospital for tuber­
culosis, or into the proper fund of the city receiving such patients, the 
actual cost incurred in their care and treatment, and other necessaries, and 
they shall also pay for their transportation. Provided, that the county 
commissioners of any county may contract for the care and treatment 
of the inmates of the county infirmary or other residents of the county 
suffering from pulmonary tuberculosis with an association or corpora­
tion incorporated under the laws of Ohio for the exclusive purpose of 
caring for and treating persons suffering from pulmonary tubercolosis: 
but no such contract shall be made until the institution has been inspected 
and approved by the state board of health, and such ·approval may be with­
drawn and such contracts shall be cancelled if, in the judgment of the state 
board of health, the institution is not managed in a proper manner. Pro­
vided, however, that if such approval is withdrawn, the board of trustees 
of such institution may have the right of appeal to the governor and 
attorney general and their decision shall be final." 

The question propounded by you, as 1 understand it, is whether or not a 
contract may be made by your county commissioners with an assoctatwn or cor­
poration incorporated under the laws of Ohio for the exclusive purpose of caring 
for and treating persons suffering from pulmonary tuberculosis for a period of 
/e11 )•ears. 

Upon an examination of the statutes it will be found that there are certain 
preliminary conditions which must be met before it is possible to enter into a 
contract under the section. namely. that the institution must be inspected and 
approved by the state board of health, and it is also provided that if the institu­
tion is not managed in a proper manner tlie approval of the state board of health 
may be withdrawn and as a result thereof any contract entered into with the 
institution shall be cancelled. 

Hence it is my opinion that while there is no limitation as to the time for 
which a contract under the section qtwted above may be made to run, yet all 
contracts made under the section are subject to termination at anytime when the 
state board of health shall withdraw its approval of the institution on account 
of improper management and when such finding is approved by the governor 
and the attorney general. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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397. 

HOUSE BILLS XO. 160 AXD XO. 362 DISCUSSED-:MEA~IXG OF PHRASE 
''EX-PART PAY FIRE:\lE~" AXD "EX-VOLUXTEER FIRE:\1EN." 

lVhether "ex-part pa}' firemen'' are included withiu the scope of the phrase 
"ex-volunteer firemeu" depends upon the defiuition of both terms. The first term 
is unknown iu the law;· but the second term means aud embraces all persons 
euro/ling themselves as members of fire compauies or fire departments, but uot 
under a1zy contract of emplo}•meut binding them to re11der particular services, 
though they may be entitled to sPecific compensation for specific services, if rendered. 

CoLUMBUS, OHIO, May 21, 1915. 

l-IoN. HARRY L. FEDERMAN, Chairmau Cities Committee, House of Representatives, 
Columbus, Ohio. 
DEAR SIR :-You have asked me to examine house bills Nos. 160 and 362, and 

to advise whether the subject-matter of house bill No. 362 is provided for in 
house bill Xo. 160. 

Upon examination of the two measures I find that, with but one exception 
which I shall refer to, the first five sections of the two bills are substantially 
identical in phraseology and effect. House bill 1\ o. 160 contains ten sections and, 
in my judgment, sections 6 to 10, inclusive. thereof are necessary in order to make 
the bill workable; so that if house bill No. 362 relates to a subject-matter different 
than that to which house bill t\o. 160 relates, some such provisions as are found 
in sections 6 to 10, inclusive, of house bill !\" o. 160 should be incorporated in the 
other bill. 

The one respect in which sections 1 to 5, inclusive, of the two bills are not 
identical is that house bill Xo. 160 provides for a pension fund for "ex-volunteer 
firemen;" while house bill 1\"o. 362 provides for the creation (though not the 
disbursement) of such a fund for "ex-part pay firemen." Your question then 
resolves itself into an inquiry whether or not the term "t!x-volunteer firemen" 
includes "ex-part pay firemen." 

The statutes of this state do not recognize "part pay firemen." Two classes 
of firemen are provided for by the General Code, as it exists at present, viz. : 
regular firemen and volunteer firemen. 

A fireman entering the employ of a city or village and receiving a regular 
compensation, but giving only a part of his time, would, in my opinion, not be a 
"volunteer fireman." On the contrary, he would probably be a regular fireman and 
subject to the benefits of the regular firemen's pension fund, unless the rules of 
the trustees of the particular fund would exclude him from its benefits. So 
that if such persons are meant by the use of the term "part pay firemen," my 
answer is that house bill Xo. 160 does not include the subject-matter of house bill 
Xo. 362. 

If, on the contrary, a "part pay fireman," within the contemplation of house 
bill No. 362, is one who enlists in a volunteer hose or fire company, but receives 
from the public treasury a certain specific compensation for attending fires, a 
·different question is presented. Such a person would not be a regular employe 
of the city, nor in any sense a member of its regular fire department. Some doubt 
as to whether or not he )vould be, in the exact sense, a volunteer fireman may be 
said to exist. (See Continental Hose Co. v. Fargo, 114 N. W., 834.) 

All depends upon what is meant by the term "volunteer firemen," and par­
ticularly upon whether the definition of that term is predicated upon an obligation 
to attend all fires, or upon the receipt of compensation for attending any fires. 
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That is to say, if a person is a volunteer, who is not obliged to attend fires under 
any regular contract of employment. but who is nevertheless entitled to certain 
compensation if he does attend a fire, then one result follows: but if a person is 
not to be regarded as a volunteer fireman unless he serves without promise of 
compensation of any kind, another result follows. 

·There are no decisions in this state upon the subject. though the term "volunteer 
firemen" has been in the statutes for many years. 1Jy information and under­
standing is, however, that persons enrolling or enlisting as firemen and training 
themselves as such upon the understanding that should they attend fires they would 
be entitled to a certain sum for each fire attended. and perhaps. to some other 
stipulated sum for each fire drill attended, constitute "volunteer firemen" where 
there is no contract of employment in the sense that the city or village is entitled 
to demand and receive the services of the firemen in any given case. 

Upon this understanding I advise that a "volunteer fireman" is one who is 
not obliged by a contract of employment to be at the service of the city or village 
unless definitely excused therefrom, but who may nevertheless be a member of 
the fire establishment or department of the city or village, and as such entitled 
to certain specific fees or compensation for services actually rendered. If this is 
also the definition of the "part pay firemen" mentioned in house bill No. 362, I 
would be of the opinion that house bill No. 160 does provide for pensions for this 
class of ex-firemen. 

I cannot answer your question more specifically than I have, because I do not 
know just what is meant by "part pay firemen." The term is unknown in the 
law, though it may have a meaning understood in the service. 

I am unable to go further than to say that if the term "part pay firemen" 
means firemen who serve under a regular contract of employment, subjecting them 
to call at any time by the fire department authorities of the city or village, the 
substance of house bill No. 362 is not covered by house bill No. 160; but if the 
term applies only to firemen serving as volunteers but subject to compensation 
for services rendered, then house bill No. 160 does cover the same subject-matter 
as is covered by house bill No. 362. 

This opinion is not to be construed as a recommendation one way or the other 
as to the policy of the proposed legislation. 

Respectfully, 
Enw ARD C. TuRNER. 

Attorney General. 
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398. 

THE TIDE-WATER PIPE CO;\IPAXY -CRUDE PETROLEU;\I-OPERA­
TIOX OF A PIPE LIXE FOR TRAXSPORTING CRUDE PETROLEUM 
THROUGH OHIO FRO;\I AXOTHER STATE-WHEN SUCH OPERA­
TWX IS A ''PUBLIC UTILITY." 

The Tide-Water Pipe Company, a limited partnership organi:;ed under the laws 
of Pen11sylva11ia for tlze purpose, among other thi11gs, of operating a pipe line 
for the transportatioll of crude petroleum, and actually operating s11ch a pipe line 
in interstate commerce through the state of Ohio, though not voluntarily holding 
itself out os a com111011 carrier, a11d though 11ot exacting any charge for transporta­
tioll as such, a111f though becomi11g the purchaser of all petroleum which passes 
through its lines, a11d though purchasi11g largely from a single producer and selling 
and deliveri11g entirely to a single refiner, is a pipe line company and a "public 
utility" within the meaning of section 5415 a11d 5416, G. C. 

CoLUMBus, OHIO, May 21, 1915. 

The Tax Commissio11 of Ohio, Col11mbus, Ohio. 
GENTLEMEN :-On i.Jay 11th, you transmitted to this office the affidavit of W. S. 

Benson, vice-president of The Tide-Water Pipe Company, Limited, and requested 
my opinion as to whether or not the company, doing business as described in said 
affidavit, is a "public utility" within the meaning of the Ohio statute and as such 
is required to make report of its property for valuation to the tax commission. 

The affidavit embodies a statement of the following material facts: 
The company, which is a limited partnership organized under the laws of 

Pennsylvania, owns and operates a pipe line running from Illinois through Indiana, 
Ohio, Pennsylvania, New Jersey and New York to the seaboard. This pipe line 
is used by the company to transport crude petroleum from producing fields variously 
located outside of the state of Ohio to the refinery at the seaboard. In the entire 
history of its business operations, however, the company has ·never made a trans­
portation charge, but at all times has purchased the oil in the producing field and 
sold it to a single refiner at the other terminus of the line. 

The refiner referred to is The Tide-Water Oil Company of New Jersey. This 
company owns practically all the stock of The Tide-Water Pipe Company and 
practically all the stock of a corporation known as "The Associated Producers 
Company," which last named company produces crude petroleum by boring and 
operating wells in the producing fields. 

The three companies are thus closely allied and affiliated, and their method 
of doing business is described, in the words of affiant, as follows: 

"That the output of oil from the wells of the Associated Producers 
Company is formally sold to The Tide-Water Pipe Company, Limited, at 
the mouth of the wells in Illinois, and transported by the pipe company 
as its property to Xew York harbor and there sold to The Tide-Water 
Oil Company. The Associated Producers Company also owns a large 
acreage of oil and gas leases in the :McKean county oil fields of Pennsyl­
vania, through which the line of the pipe company runs; that there the pro­
duction from the wells of the Associated Producers Company is likewise 
sold formally to The Tide-\Vater Pipe Company and transported to New 
York harbor and sold to the Tide-Water Oil Company for use in its said 
refinery. That the production of oil by the Associated Producers Company 
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is not sufficient to meet the daily wants of the oil company at New York 
harbor, and The Tide-Water Pipe Company, Limited, supplements such 
production by buying from other producers in Illinois, Indiana and Pennsyl­
vania additional quantities of oil sufficient to meet the daily requirements 
of the refinery. This oil so purchased in Illinois and Indiana is purchased 
in the name of The Tide-Water Pipe Company, Limited, paid for by that 
company, owned by that company, transported by that company through its 
line to New York harbor and there sold to the oil company." 

It is further stated in the affidavit as follows: 

"That The Tide-Water Pipe Company, Limited, does not take into its 
line in the state of Ohio any oil whatsoever, neither does it make any 
deliveries of oil in the state of Ohio; all of the oil which it transports 
through its line in Ohio being produced in the states west thereof. That 
The Tide-Water Pipe Company, Limited, does not in any way serve the public 
in the state of Ohio-all of the oil so transported by it through Ohio being 
its ~wn oil, purchased by it as stated above and transported by it through 
its own pipe line as the owner of such oil to New York harbor and there 
sold to the oil company. That the transportation of oil through Ohio is 
only incidental to the production and refining thereof, and is a step to 
bring the oil in its crude state as produced from the wells to the refinery 
at New York harbor {or refining into burning oil and its by-products. 
That the pipe company does not as a matter of fact operate as a common 
carrier in the state of Ohio; that all of the oil which it transports is, as 
stated above, its own property and transported and intended to be trans­
ported to the refinery at New York harbor for use therein. 

"That it is absolutely necessary for the refinery to have a surplus 
of oil in tanks; that it cannot in good business practice rely upon its daily 
purchases or the production of its underlying corporations with which to 
meet the daily demands of its refinery at the harbor, and therefore The 
Tide-Water Pipe Company, Limited, for the protection of the refinery, 
buys and stores large quantities of crude oil so that the oil refinery may 
have at all times a quantity upon which it may draw for a regular and 
fixed daily consumption. That this oil so purchased and held is stored in 
iron tanks in the state of Illinois and in the state of New Jersey, waiting 
a market therefor as the demands of the oil refinery may create. 

"That the purchase of oil from producers other than the Associated 
Producers Company is not only for the purpose, as stated above, of meeting 
the daily demands of the oil refinery, but also to have sufficient oil to fill its 
pipe line system and keep the same in good working order." 

My predecessor, Mr. Hogan, in an opinion to the commission under date of 
May 20, 1913, dealt with the following facts: 

"The Tide-Water Company, Limited, is a limited partnership or­
ganized under ~he Jaws of Pennsylvania. The partnership is authorized 
by its partnership articles to transport and refine petroleum as well as to buy 
and sell this commodity. It owns and operates a pipe line through Ohio 
extending from a point in Illinois to a point in Pennsylvania and has other 
lines in the states of Pennsylvania, New York and New Jersey. A lengthy 
statement of facts is made from which, however, it is difficult to determine 
whether or not the company is actually engaged in the business of refinin~ 
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oil. The statement is made that 'we buy in Jllinois, we transport it to 
Rixford (Ill.) * * ~ at Rixford it is transported hy the main line to 
Bayonne ( ~. ]. ) * * * Our income is derived from the sale of the oil 
at the seaboard to our o~,·11 refiner)'. * * * \\' e have no transportation 
charge for the oil coming in from any of these branches or any over the 
main line.'" 
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The only material difference between the facts as they were before my predeces­
sor and those embodied in the affidavit which has been submitted to me lies in the 
fact, as now stated. that what appears to be the bulk of the purchases made by 
the pipe line company in the producing field, and constituting what might be 
called its "regular purchasing business,'' is made from the allied Associated Pro­
ducers Company. 

It now appears, therefore, that, except in-sofar as it is necessary in order to 
supply the refinery and to maintain at the refinery a surplus of crude petroleum 
to purchase oil from what might be termed ·'private producers," the main business 
of the three allied companies is conducted as follows: 

The Producers Company drives and operates the wells and runs its oil into 
the lines of the pipe company, which "formally" pays for it. The pipe company, 
having thus "formally'' bought the crude oil. transports the same to the refinery 
where it is sold to the oil company. 

ff these companies are as closely allied as one is led to believe from the 
statements in the a.ffidavit. it is very clear, as therein stated, that "the transportation 
of oil through Ohio is only incidental to the production and refining thereof, and 
is a step to bring the oil in its crude state as produced from the wells to the refinery 
at X ew York harbor.'' In this connection, however, I feel constrained to observe 
that this statement might be made of the business of transporting crude petroleum 
through pipe lines as a whole. 

:Mr. Hogan. in his opinion to which I have referred (found in the report of 
the attorney general for the year 1913, at page 666) held upon the facts submitted 
to him that The Tide-Water Pipe Company was a public utility and a pipe line 
company under the tax commission act of 1911. \Vithout repeating all of his 
reasons, I may say that, generally, I concur with him. There are, however, ad­
ditional reasons. one of which at least could not be asserted by Mr. Hogan at 
the time his opinion was prepared, which. in my judgment, support the conclusion 
reached. 

The statutes im·olved are sections 5415 and 5416, General Code, which provide 
in part as follows: 

"Sec. 5415. The term 'public utility' as used in this act means and 
embraces each corporation, company, firm, individual and association, their 
lessees, trustees, or receivers elected or appointed by any authority what­
soever, and herein referred to as exp.ress company. telephone company, 
telegraph company, sleeping car company, freight line company, equipment 
company, electric light company, gas company, natural gas company, pipe 
line company, waterworks company, messenger company, signal company, 
messenger or signal company. union depot company, water transportation 
company, heating company, cooling company, street railroad company, 
railway company, suburban railroad company, and interurban railroad com­
pany, and such term 'public utility' shall include any plant or property owned 
or operated, or both, by ai1y such companies, corporations. fi~ms. individuals 
or associations. 
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"Sec. 5416. That any person or persons, firm .or firms, co-partnership 
or voluntary association, joint stock assoCiation, company or corporation, 
wherever organized or incorporated: * * *. 

"\'Vhen engaged in the business of transporting natural gas or oil 
through pipes or tubing, either wholly or partially within this state, is a 
pipe line company." 

The Tide-Water Pipe Company from the facts above stated is clearly in the 
business of transporting oil through pipes or tubing in the state of Ohio, and, 
being such, it is a "public utility" as that term is used in section 5415, and the 
property which it operates in Ohio is also a "public utility" within the second 
meaning of that term as therein defined. This conclusion is not altered by the 
fact that the company buys "formally" at .the producing field and sells at the 
refinery; nor by the fact that the purchases are from a limited group of pro­
ducers and the sales to a single refinery. This is true for the reasons pointed 
out by Mr. Hogan in his opinion, which may be summarized by stating that the 
business of the company is essentially that of transportation, these features of the 
business being incidental to its transportation activities rather than paramount to 
them, and the fact that section 5416 does not, in words at least, require that a 
company in order to satisfy its definition of a pipe line company hold itself out 
to the public as a common carrier. 

I am satisfied, however, that The Tide-Water Pipe Company, under the facts 
stated in the affidavit, is a "public utility" in every sense of the word; so that even 
if it be assumed that the business must be a quasi public business, as distinguished 
from a private business, and that this qualification is to be read 'into the definition 
found in section 5416, the business of the company would still constitute it a 
"public utility" within such a restricted definition of that term. 

Much might be said respecting the reasons which may exist so as to charge 
a business with a public interest and make it a "public utility." The general state­
ment may be made that professed willingness to serve all who may apply is not 
criterion of a public service business; and that there are some enterprises which can be 
conducted only subject to public regulation and control and to the right of the 
public to demand the service. whether the proprietor of the enterprise is willing 
or not. A very full discussion of these principles will be found in Wyman on 
Public Service Corporations. 

The reason why it is unnecessary to go into such matters in detail exists in 
the decision of the supreme court of the United States, in the case of United States 
v. Ohio Oil Co., known as the "Pipe Line Cases," 234 U. S., 548. This, a very 
recent case, decided since Mr. Hogan's opinion was given to the commission, in­
volved the interpretation and constitutionality of an act of congress amending the 
act to regulate commerce by the addition of a proviso as follows: 

"The provisions of this act shall apply to any corporation or any 
person or persons engaged in the transportation of oil or other commodity, 
except water, and * * * gas * * * who shall be considered and 
held to be common carriers, within the meaning and purpose of this act." 

The Tide-Water Pipe Company was the defendant in error in one of the 
cases taken to the supreme court, and insofar as the decision is applicable· to the 
question now under consideration, the status of tha~ company may be regarded 
as res adjudicata. 

The ultimate question considered by the supreme court of the United States wa~ 
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as to whether or not the act of congress above quoted had the effect of depriving 
the pipe line companies of their private property by devoting it to a public use 
without due process of law, it being agreed by the court, and especially pointed out 
by the chief justice, who concurred in a separate opinion, that to make a purely 
private enterprise by legislative fiat subject to public use as a common carrier 
would be subversive of the fifth amendment to the federal constitution. On this 
point the majority of the court, through ::\lr. Justice Holmes, used the following 
language: 

"The control of congress over commerce among the states cannot be 
made a means of exercising powers not intrusted to it by the constitu­
tion, but it may require those who are common carriers in substance to be­
come so in form. So far as the statute contemplates future pipe lines 
and prescribes the conditions upon which they may be established there can 
be no doubt that it is valid. So the objection is narrowed to the fact that 
it applies to lines already engaged in transportation. But, as we already 
have intimated, those lines that we are considering are common carriers 
now in everything but form. They carry everybody's oil to a market, 
although they compel outsiders to sell it before taking it into their pipes. 
The answer to their objection is not that they may give up the business, 
but that, as applied to them, the statute practically means no more than 
they must give up requiring a sale to themselves before carrying the oil 
that they now receive. The whole case is that the appellees, if they carry, 
must do it in a way that they do not like. There is no taking and it does 
not become necessary to consider how far congress could subject them 
to pecuniary loss without compensation in order to accomplish the end 
in view. Hoke v. United States, 227 U. S. 308, 323, 57 L. Ed. 523, 527, 43 
L. R. A. (~. S.) 906, 33 Sup. Ct. Rep. 281, Ann. Cas. 1913E, 905; Lottery 
Case (Champion v. Ames) 188 U. S. 321, 357, 47 L. Eel. 492, 501, 23 Sup. 
Ct. Rep. 321, 13 Am. Crim. Rep. 561." 

The chief justice, especially concurring and treating of the case of Uncle 
Sam Oil Company, which had been held by the majority of the court to be not 
subject to the provisions of the act for reasons growing out of the interpretation 
thereof, stated that he was unable to agree that the act on its face did not apply 
to that company, and then went on to use the following language: 

"But despite this I think the company is not embraced by the statute 
because it would be impossible to make the statute applicable to it without 
violating the due process clause of the 5th amendment, since to apply it 
would necessarily amount to a taking of the property of the company with­
out compensation. It is shown beyond question that the company buys no 
oil, and by the methods which have been mentioned simply carries its own 
product to its own refinery; in other words, it is engaged in a purely 
private business. Under these conditions in my opinion there is no power 
under the constitution without the exercise of the right of eminent domain 
to convert without its consent the private business of the company into a 
public one. 

"Of course this view has no application to the other companies which 
the court holds are subject to the act, because as pointed out, the principal 
ones were chartered as common carriers, and they all, either directly or 
as a necessary result of their association, were engaged in buying oil and 
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shipping it through their pipes; in other words, were doing in reality a 
common carrier business. disguised. it may he, in form, hut not changed 
in substance.'' 

Mr. Justice McKenna, who dissented, based his entire opinion upon the op­
posite view of the same fundamental question. 

It would. seem, therefore. that the supreme court of the United States has 
held, as to The Tide-Water Pipe Company, that it is a ''common carrier in sub: 
stance," so that it may be compelled to become a common carrier "in form." 

In reaching this conclusion the court considered, as the statement of facts and 
the briefs abundantly show, the fact that the company made no transportation 
charge as such and did not hold itself out as a common carrier, but purchased 
oil at one end of its line and· sold it at the other. It also considered the close 
relation of The Tide-Water Pipe Company to The Tide-Water Oil Company and 
other affiliated companies-in fact all the facts which are before me in the affidavit 
of Mr. Benson. 

I think there can be no question that a "common carrier in substance" is a 
"public utility" within any meaning that may be given to that term; and especially 
that a pipe line company which is so.conducting its business as to be a "common 
carrier in substance" satisfies the broad definition of such a company in section 
5416 of the General Code. 

Another reason suggests itself to me in. this connection: 

Sections 10128 to 10134, inclusive. of the General Code of Ohio, provide that 
pipe line companies, among other companies therein named, may appropriate 
private property and, with the consent of the proper authorities, use public high­
ways and lands for the purpose of laying pipes. While these sections have not 
been judicially interpreted in this particular, it seems that they may apply as well 
to companies organized under the laws of another state for the proper purpose 
as to domestic corporations-at least the regulatory provisions of the statute 
apply to all companies-and I am satisfied that a limited partnership or association 
organized under the laws of Pennsylvania is a "company" within the meaning of 
such regulatory provisions of the statute. 

Section 10132 of the General Code provides specifically as follows; 

"Sec. 10132. Such company or companies, for the purpose of trans­
porting natural gas. oils, water and electricity shall be a common carrier, 
and subject to all the duties and liabilities of such carriers under the laws 
of this state." 

This statute is of purport similar to that of the federal statute recently passed 
upon by the supreme court of the United States. It may be true that The Tide­
Water Pipe Company has never availed itself of the privilege of exercising the 
right of eminent domain. As much is to be inferred from the language of Mr. 
Justice McKenna in his dissenting opinion, at page 570, and from the abstract of 
the brief of counsel for The Tide--Water Pipe Company in the case above cited. 
But this would be immaterial if it were a fact, as it is if the Ohio statute is 
decided to be held applicable to foreign companies of the character of The Tide­
Water Pipe Company, that that company could at any time exercise special rights 
and privileges afforded by the Ohio law. The Ohio statutes do not extend the right 
of eminent domain to such pipe line companies as hold themselves out to be 
common carriers, but the pri'vilege is extended to all companies which are organized 
for the purpose of transporting petroleum; then, following a policy similar to 
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that of the federal statutes, the statute makes all such companies common carriers. 
In other words, mere organization for the purpose of transporting oil is sufficient 
to vest the right in the company and impose upon it the obligation, the very purpose 
itself being, for reasons pointed out in the opinion of the supreme court of the 
United States, a quasi public one, without regard to the intent of the organizers 
of the company. 

For these additional reasons, then, I concur in my predecessor's conclusion, 
and I am of the opinion that none of the special facts stated in the affidavit are 
sufficient to divest The Tide-Water Pipe Company of the character of a "public 
utility" within the meaning of the statutes which I have quoted. 

Another question which asserts itself grows out of the close affiliations of the 
three companies above named, from which it follows that The Tide-Water Pipe 
Company may be regarded merely as an adjunct of The Tide-Water Oil Company. 
I do not find this fact to be material. In the very nature of the case the pipe line 
can not serve many refineries, and I imagine that in most instances business con­
venience and physical necessity dictate that practically the entire carrying capacity 
of a certain pipe line may be absorbed by a single refinery, or a small group of 
refineries. This very fact constitutes an additional reason for discounting the 
importance of considering whether or not a given company is actually holding 
itself out as a common carrier; for, being a carrier from one point to another, it 
could serve in that capacity only such producers as might conveniently run oil into 
its pipes and only such refiners as might be located conveniently to the termini 
thereof and these, especially the latter, being necessarily few in number, the natural 
tendency would in the business of any pipe line company be at all times toward 
taking on the character of a purely private enterprise at both ends of the line. 

Nor would the fact that The Tide-Water Oil Company controls practically all 
of the stock of The Tide-Water Pipe Company and the Associated Producers 
Company be material. 

While the substance and not the form must govern the application of rules of 
law, it must not be forgotten that neither the Associated Producers Company nor 
The Tide-Water Oil Company has any standing in Ohio under statutes above 
cited as a pipe line company; The promoters and individual owners of all three 
companies have thus separated their interests, and the separation is more than 
formal. They must have had some purpose in separately organizing The Tide­
Water Pipe Company, and it is not difficult to conjecture what that purpose was. 
Undoubtedly they contemplated the exercise of the right of eminent domain should 
occasion require, whether such right has ever been exercised in any state or not. 
Moreover, some business at least is done with private individuals, from whom oil 
is purchased in the producing field.; so that it is clear that the entire business 
activities of the three companies are not confined to their mutual dealings. 

In this connection the case of State v. Factory Power Company, 16 X. P. 
(N. S.) 545, must be distinguished. The commission is familiar with the facts 
in that case. It is sufficient to state of them that they constitute a peculiar case, 
and that no general rule whatever is to be drawn from the decision. Certainly 
the decision could upon no theory be applied to the present case because The Tide­
Water Pipe Company deals, as above stated, not only with the Associated Producers 
Company and The Tide-Water Oil Company, but also with individual producers 
from whom it purchases oil in the field. 

I may add that whatever so-called mercantile activities the company may be 
said to have, these are shown by the affidavit to be subordinate in every respect 
to the discharge of the function .of transportation. 

It is my opinion, therefore, that The Tide·\Vater Pipe Company, Ltd., is a 
"public utility" within the m~;ming of ·tre t;t~ation laws of Ohio. Being engaged 
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in Ohio solely in transporting interstate commerce, it is not, of course, subject to 
excise taxation nor to taxation on its franchise, even if under its peculiar form of 
organization it would be otherwise subject to the latter. It is, however, in my 
opinion subject to the requirement that it report its property holdings to the tax 
commission fcir assessment by the commission on the unit basis in accordance with 
the provisions of section 5424, of the General Code. 

399. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNCIL OF CITY OR VILLAGE-HAS POWER TO Lil\llT WEIGHT OF 
HEAVY TRAFFIC OVER CERTAIN STREETS, PROVIDING THERE 
ARE OTHER WAYS TO MAKE SUCH TRAFFIC REASO~ABLY COX­
VENIEJ:\T. 

vVhen front the 11ature of the improvement of a certai11 streets of a cit}' or 
'i'i/lage, or for other reasonable cause, it becomes expedient or would promote the 
safety or convenience of public travel as a whole, the council may provide for the 
exclusion of heavy traffic over s11ch streets, provided there remain other ways 
open to such traffic reasonably sufficient and convenie11t for its use. 

CoLUMBUS, OHio, May 22, 1915. 

Bureau of !~tspection a11d Supervisio11 of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of April 29, 1915, you requested my written opinion, 

as follows: 

"'vVe would respectfully request your written opinion upon the follow­
ing question : 

''Has council of a village (or city) the power to limit the weight of 
vehicle traffic passing over certain streets, or parts thereof? Certain 
villages desire to keep the enormously heavy trucks off of certain streets, 
and desire to know whether the power and authority is vested in council 
to control same." 

Section 3616, G. C., provides: 

"All municipal corporations shall have the general powers mentioned 
in this chapter, ·and council may provide by ·ordinance or resolution for 
the exercise and enforcement of them." 

Among the enumeration of powers of municipal corporations, section 3632, 
G. C., provides: 

"To regulate the )lSe of carts, drays, wagons, hackney coaches, onmi-
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buses, automobiles, and every description of carriages kept for hire or 
livery stable purposes; to license and regulate the use of the streets by 
persons who use vehicles, or solicit or transact business thereon ; to pre­
vent and punish fast driving or riding of animals, or fast driving or pro­
pelling of vehicles through the public highways: to regulate the transpor­
tation of articles through such highways and to prevent injury to such 
highways from O\'erloaded vehicles, and to regulate the speed of interurban, 
traction and street railway cars within the corporation. 

Section 3635, G. C., provides: 

'"To prescribe the width of the tires of wagons, carts, drays and other 
vehicles used in the transportation of persons from one part of the corpor­
ation to another, or in the transportation of coal, wood, stone, lumber, iron 
or other articles in the corporation, and establish stands for hackney 
coaches, cabs or omnibuses, enforce the observance and use thereof, and fix 
the rates and prices for the transportation of persons and property in 
such coaches or other vehicles from one part of the corporation to another." 
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The municipality in which a public way is located has been vested by the 
legislature with the supervision and control of such ways for public use, and is 
charged with the responsibility of keeping them in repair and reasonably suitable 
and sufficient for use by the public for purposes of travel. 

It is within the authority of the council of a municipality to provide such 
reasonable regulations on the use of improved streets as are necessary to preserve 
the improvements and prevent their destruction by the conveyance thereon of 
over-loaded vehicles, or those which from the mode of their use are destructive 
of such improvements. 

An apt statement of this principle is found in the case of Commonwealth v. 
:\lulhall, 162 ;\f ass, 496, where the court said: 

'"An ordinance of the city of Boston which provides 'no person shall 
carry or cause to be carried, in a vehicle in any street, a load the weight 
whereof exceeds three tons, unless such load consists of an article which 
cannot be divided,' is reasonable, constitutional and valid. 

"\Ve cannot say that the mayor and aldermen were in error in deciding 
that the usc of heavily loaded vehicles is a matter affecting the public in the 
use of streets, which may be regulated under the statute, nor can we say 
that the ordinance is anything more than a regulation upon the necessity 
of which their judgement is final." 

ln the exercise of this power the council may classify the streets of a city or 
village with referenc~ to the character of construction or material used, or having 
regard to the safety and convenience of public traffic, and may prescribe regulations 
or restrictions on the use of the streets for particular kinds of traffic, based upon 
said classification. 

Travelers are entitled to a reasonably safe, convenient and practicable oppor­
lunity for travel and passage over the public ways, but when the use of certain 
;·treets for hea\'Y traffic is inconsistent with their safe and convenient use for the 
purpose of other classes of traffic, or is more than ordinarily destrttctive of the 
character of the improvement thereon, while other ways suitable to the uses of 
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~uch heavy traffic afford a reasonably convenient and sufficient opportunity for its 
vassage, a regulation restricting such heavy traffic to the ways suitable to its 
use, tends to conserve the right of all and preserve the public improvements, and 
is the proper exercise of the authority granted to the municipality. 

While I do not find that the exact question which you present has been passed 
upon by the courts of this state, yet an examination of the authorities of other 
states indicates that reasonable regulations of the use of streets by municipalities 
has generally been upheld by the courts. 

In the case of State of Maine v. John Boardman, reported in 46 L. R., 750, 
the court said : 

"An ordinance restricting heavily loaded vehicles to a specified portion 
of the street is not reasonable, unless that portion is reasonably suited to 
the purpose, and cannot be enforced when that part of the street is abso­
lutely impassable. * * * 

"Such a by-law does not deprive a person of any right; it simply regu­
lates the exercise of it, and it can be readily seen that such a regulation 
may afford to all travelers much better opportunities for travel thal1 they 
could otherwise enjoy. 

"In Com. v. Stodder, 48 Amer. Dec., 679, the court say: '\Ve cannot 
doubt that a by-law, reasonably regulating the use of the public streets of a 
city as to carriages of an unusually large size, or as to those which from 
the mode of using them would greatly incommode, if not endanger, "those 
having occasion to use such public streets, would be valid and legal; and 
that such regulations might prescribe certain streets as route of travel 
for such vehicles and provide for their exclusion from certain other 
streets.'" 

In the case of Cicero Lumber Co. v. Town of Cicero, 176 Ill., page 9, the 
court said: 

"Limiting the use of a street to· a pleasure drive-way under authority 
of a general act of the legislature, is not a violation by the municiaplity of 
the trust upon which it holds such street for the public, as the legislature 
has full control of public streets, subject only to the constitutional restric­
tions and the private rights of property owners. 

"The property rights of parties in public streets, which the legislature 
must· respect, are ordinarily such rights and easements as they have by virtue 
of their being owners of ab.utting property, and do not include the right 
to use every kind of vehicle thereon." 

In People v. Wilson, 16 N. Y., Supp. 583, 111 discussing a similar question, the 
court said: 

"An ordinance of the city of Kingston prohibits any person from 
drawing or transporting a load or burden weighing from two and one-half 
to five tons over any macadamized, paved or top-dressed street of the city, 
in any vehicle having a tire kss th;m fo11r inches wide on its wheels. The 
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power to make such an ordinance is not expressly conferred. The specific 
grant of powers for the making, grading and repairing streets, and for 
their care and superintendence, coupled with the power to make such 
ordinance for the purpose of executing such powers, vests in the common 
council the power to make such ordinances as shall be reasonable for the 
purpose. It is reasonable to protect paved streets from being crushed and 
ruined by loads of enormous weight, borne upon vehicles with wheels of 
narrow tires. which cut through the pavement, when a broader tire will bear 
the load without causing such injury. It is reasonable that the carrier of 
heavy loads should so exercise his own rights as not injuriously to affect 
those of others. 

··such an ordinance was upheld in People v. James, 16 Hun., 42fi, and 
we concur m the ,·iews there expressed upon the subject." 
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I am of the opinion that an ordinance which imposes restrictions upon the 
use of certain streets for purposes of heavy traffic, when from the nature of the 
improvement of such street, or the consequences of their use for such traffic, 
grounds exist for its application to such streets which do not exist as to other 
,treets of the corporation of a different construction, capacity or location, is not, 
hy reason of such limited application, void as discriminatory or unreasonable. 

[ advise, therefore, that when from the nature of the improvement of certain 
streets of a city or village, or for other reasonable cause, it becomes expedient, 
or would tend to promote the safety, or convenience of public travel as a whole, 
the council may provide by ordinance for the exclusion of heavy traffic from such 
streets, provided there remain other ways open to such traffic reasonably sufficient 
and convenient for its use. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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400. 

STGi\'ATVHI~S UPON A REF~JRENDU:M PETIT10N OF A l\IUNTUTPAL COH· 
PORATION l\fAY NOT BE WITHDRAWN THEREFROM NOR ADDI­
TIONAL SIGNATURES THERETO FILED AFTER SIJUH PE'l'ITION HAS 
BEEN CERTIFIED TO DEPUTY STATE SUPERVISORS OF E·LECHONS 
-SIGNATL'RES CANNOT BE WITHDRAWN NOR ADDITIONAL SIGNA­
TURES BE ADDED AFTER EXPIHATION OF THIRTY DAYS SUBSE­
QUENT TO FILING. 

Sig11atures upon a petitiou for the rcfere11dum of a municipal ordinance or 
measure maj• not be witlzdraw11 therefrolll 11or additioual siguatures thereto filed 
after such petition has been certified to the deputy state supervisors of elections nor 
after the e.rpimtion of thirty days subscqltCI!I to the filing of such ordinance or 
measure with the mayor of the city or to the passage thereof by the village council. 

CoLUMBUS, OHio, May 22, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State. Columbus, Ohio. 
Dr.AR Sm :-I acknowledge receipt ·of yours unrler rlate of l\Iay a, 1!l15, as fol­

low~: 

''Under section 4227 of the General Corle of Ohio, when an ordinance 
hns been pnsserl by the council of a city for a bond issue and th~ electors 
haYe filed a referendum petition with the city auditor, asking for a refer­
e.ndum yote on said ordinance, can some of the petitioners who lra,·e 
signed the referendum petition have their names stricken from said peti · 
tion ~ 

''If, in your opinion, such petitioners can legally withdraw their sig 
natures to said petition so as to reduce the number of signatures re­
maining on the petition to less than the requisite number required to 
make the petition legal, can a sufficient number of new petitioners be 
filed with the city nurlitor to make the petition sufficient to require an 
election on "the aforesai~ question?'' 

Your question refers only to referendum petitions, nnrl to that this opinion 
is confiner!. 

Section 4227-2, as amended in 104 0. L., 23!l, applies more pnrtieularly to tiH• 
questions nbove submitted than does section 4227. 

Section 4227-2, 104 0. L., 23!l, pr.oddes as follows: 

''Any ordinance, or other measure passed by the council of any 
municipal corporation shall be subject to the referendum except as here­
inafter provided. No or<linance or other measure shall go into effPct until 
thirty days after it shall have been filer! with the mayor of a city or 
passed by the council in a village, except as hereinafter provi<le<l. 

"When a petition signed by ten per cent. of the electors of any 
municipal ·corporation shall have been filed with the city auditor or Yil­
l:lge derl< in such municipal corporation, within thirty days after any 
ordinance or other measure shall have been filed with the mayor, or passe<! 
by the council of a village, ordering that such ordinance or measure be 
submitted to the electors of such municipal corporation for their ap1iroval 
or rejection, such city auditor or village clerk shall, after ten days, cer-
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tify the petition to the board of deputy supervisors of elections of the 
county wherein such municipality is situated a.nd said board shall cause 
to be submitted to the electors of such municipal corporation for their 
approval or rejection, such ordinance or measure at the next succeeding 
regular or general election, in any year, occurring subsequent to forty 
days after the filing of such petition. 

'' ~ o such ordinance or measure shall go into effect until approved 
by the majority of those voting upon the same. Nothing in this act 
shall prevent a municipality after the passage of any ordinance, or other 
measure, from proceeding at once, to gi,·e any notice, or make any pub­
lication, required by such ordinance or other measure.'' 

825 

From the abo,-e statutory provisions it will be readily observed that the peti­
tion therein referred to in no case has any operative force until either the period 
of ten days since the filing of the same has elapsed, or the period o{ thirty days 
after the ordinance shall have been filed with the mayor of a city, or have been 
passed by a council of a village, has elapsed. 

If a petition containing the requisite number of valid signatures remains on 
file with the auditor of a city or clerk of a village, for the periocl of ten days 
prior to the expiration of the thirty-day period subsequent to the passage or filing 
of such ordinance, it then, upon the certification to the proper election officers, 
has the operative force and effect of conferring upon such election officer authority 
for holtling an election at which the question of approval or rejection of such 
ordinance or measure is submitted to a vote of the electors of a municipality. 

The legal force of such petition has then become operative and affected a pub­
lic right; that is to say, has created, under the law, right in the public to have the 
question so submitted to a vote and ·set in operation the machinery provided there­
for. If, on the other hand, a petition fulfilling all the requirements of the law is 
on file with the proper officer at the expiration of the thirty days after the ordi­
nance shall have been filed with the mayor of a city or has been passed by the 
council of a village, its legal force becomes operative and suspends the going into 
effect of the ordinance or other measure until the same shall have been approved 
by a majority of those voting thereon, thereby affecting the public interest giving 
rise to the public right to have such measure or ordinance submitted to a vote.· 

Atteution is called to an opinion rendered by my predecessor, Hon. Timothy 
i::i. Hogan, upon the question submitted by you, rendered to ];Ion. \Villiam A. Hunt, 
~olicitor of Salineville, Ohio, under date of April l!J, 1!11:~. found on page 1632 of 
the report of the attorney general for the year 1\Jl:{, which holds: 

''It is well settled that names may be witlulrawn from a petitiou at 
auy time before jurisdiction is a~quired thereon'r by the board or officer 
entitled to excrdse the same. 

'' Wheu a petiti<rn for the refereudum 011 a mu11icipal ordimuH"e, there­
fore, has been filed with the derk of the village, the Bmiws may he with­
drawB therefrom at any time prior to the certification of such petitiou to 
tiJC hoard of elections by said clerk.'' 

'fhis opinion is based upon the dccisio11s of the courts of this state, as fol 
lows: 

llayes vs .. Jones, 27 0. H., 21:-l; 
Dutti11 \'s. \'illage, 42 0. ::>., 215: 
Cole \'s. City of Columbus, :! X. P. (11. s.) 5(j:l; 
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Haynes vs. Hillsboro, 3 N. P. (n. s.) 17; 
Borwood \'S. Board of E'iections, 13 C. C. ( n. s.) 465; 

and is supported by the case of 

State ex rei. Moore vs. City of Seattle, 109 Pac. Rep: 309. 

It is equally well settled by the above cases that after an authority con­
ferred by such petition is once exercised or such petition operates to effect a public 
right or interest, names may not be withdrawn therefrom. 

I am, therefore, of opinion that names may not be withdrawn from a petition 
for the referendum of a municipal ordinance after the certification thereof within 
the thirty day period for the reason that by such certification the authority by 
the petition conferred has been exercised and given rise to the public right to 
have such ordinance submitted to a vote of the people, nor may names be with­
drawn fwm such referendum petition after the expiration of the thirty day 
period notwithstanding that it has not been so certified for the reason that the 
petition has then operated to suspend the taking effect of the ordinance, thereby 
effecting a public right and may not thereafter be revoked or modified. 

In other words, persons who have signed such referentlum petition may with­
draw their names therefrom only prior to the certification of the petition and prio• 
to the expiration of the thirty day period, and that no withdrawal may be madb 
after either the certification or the lapse of the thirty day period. 

As to your second question, it is held in State ex rei. vs. Graves, 90 0. S., 3ll, 
0. L. B., March 22, 1915, in effect that the withdrawal of names would not in­
\·alidate the signatures not so withdrawn. 

It will be remembered that petitions may be presented in separate parts so 
long as each part is in eo:npliance with all the requirements relative thereto. So 
that after the withdrawal of names from a valid petition, adrlitional parts of 
such petition, if in all respects in compliance with the requirements of the law, 
might be filed within the thirty day period. lf after the filing of such additional 
parts within the thirty day period, there is then on file with the elerk or auditor, 
in regular form a sufficient number of valid signatures, inclu<ling those found on 
the part or parts of such petition theretofore filed and excluding signatures there­
tofore withdrawn, a eourt would look to the substan~e rather than the form, ill 
my opinion, and in \'iew that the intent and purpose of the Ia w UH<ler such eir­
cumstances would be fully met, would hold such petition to be sufficient ancl ntlicl. 
That is to say, there would then be that expression of a desire of eledors for 
holding the proposed election, which in contemplation of the statutory pro\·i~ions 
is necessary to confer upon the election officers authority for conducting such elec­
tion when properly certified to them, and it would then be the duty of such 
auditor or clerk, upon the expiration of ten days from the filing of such additional 
parts as to bring the sum total of valid signatures within the requirement of the 
law, to certify the same to the })roper election officers, and if such petition were 
on file with such officer at the expiration of the thirty day period, it would then 
operate to suspend the going into effect of such ordinance or measure. 

I am of the opinion, in answer to your second question, that ad<litional sig­
natures may not be filed after the withdrawal of signatures from the original 
petition, except within the thirty tlay period after the filing of such ordinanee 
with the mayor or its passage hy the village coun('i] and prior to the n•rtifi .. ation 
of such petition hy the city auditor or village clerk. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 
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401. 

HTATE DEXTAL BOARD-::\IE::\IBERS SHOl~LD BE PAID CO:\IPEXSATION 
OXLY FOR DAYS OX WHICH BOARD IS ACTUALLY IX SESSIOX FOR 
OFFICIAL BUSINESS. 

Members of the state dental board may be paid compensation only for the days 
on which such board is actually in session for the transaction of the business and 
performance of the official duties of such board. 

CoLUMBUS, 0Hro, May 22, 1915. 

The Ohio State Dental Board, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of yours under date of :May 20, 1915, as 

follows: 

''The state dental board has asked me to send you this communica­
tion. The board up until the time ex-Attorney General Hogan went into 
office, received pay for one day when they were traveling. Dr. Smith, of 
Marietta, is compelled to always lose two days' tim9 when the board is in 
session, and it is quite frequent that the board has a one day session, and 
according to the ex-attorney general's ruling, he can draw compensation 
for but one day, when it used to be that he was allowed for two days. It 
looks like an injustice to ask the members to lose three days' time from 
their office for one day's pay. You will find ex-Attorney General Denman 
rulerl that the board should be allowed one day for traveling. Kindly 
give us your opinion as soon as possible on the matter.'' 

I am unable to find any reported opinion of my predecessor, Hon. U. G. Den· 
man, upon the question submitted by you. 

In an opinion of my predecessor, Hon. Timothy S. Hogan, rendered to Hon. 
B. J\f. Fullington, auditor of state, uncler date of SeptemLer 5, 1912, allll fouutl 
at page ~24 of the report of the attorney general for that year, it is hel•l: 

'' ('mler section 1:!17 G. C., the members of the state •lental board arc 
c>ntitlPd to ten clollars for' each <lay actually employed in the <lischarge of 
his official •luties and his necessary expenses ineurred,' and no a<lditional 
payment ran be allowed for the days required to come to an<l return from 
the place where the meetings of the board are he ill.'' 

Section 1317 G. C., provides for the compensation of members of the state 
dental board as follows: 

''Each member of the state dental board shall receive ten dollars for 
each day actually employed in the discharge of his official duties, and his 
necessary expenses incurred. The secretary shall receive an annual salary 
to be fixed by the board, and his necessary expenses incurred in the dis­
charge of his official duties. The compensation and expenses of the sec­
retary and meinbers and the expenses of the board, shall be paid from 
moneys receiveil under this chapter, upon approval of the president and 
secretary.'' 

It will be obsen·etl that the legislature has carefully restricted the compensa-
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tion of members of the state dental board to $10.00 for each day ''actually eni· 
ployed in the (lischarge of his official duties." 

An examination of the statutes will fail to disclose any offiri::tl duty imposed 
upon the. individual members of the board, but on the contrary it clearly appears 
that every duty provided by law must be discharged by the entire board, so that 
no member of the state dental board may be engaged in the discharge of his of· 
ficial duties except during the time the board is actually in session. 

I am, therefore, constrained to concur in the opinion of my predecessor, and 
therefore hold that members of the state dental board may not receive compeu· 
sation for the time consumed in going to and from the place or places at which 
sessions of the board are held. 

402. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

ARTICLES OF INCORPORATION-INSURANCE COMPANY WHICH SEEKS 
TO COMBINE OB.JECTS THAT MAY NOT Bl<J PURSUED BY A SINGLE 
CORPORATION SUCH AS lNST7HANCE AGAINST LOSS BY Fl HE AND 
AGAINST LOSS BY THEFT OF AUTOMOBILES-SUCH lNCORPORATTOX 
DISAPPROVED. 

An i11surallce compa11y seeking i11corporation under paragraph two of section 
9510, G. C., may not have authorit_\' to i11s11re agai11st loss or damage by fire as such 
1zor agai11st loss or damage by theft of automobiles. 

CoLUMBus, OHIO, May 22, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I return herewith the proposed articles of incorporation of the 

Automobile Owners' :Mutual Liability and Casualty Company, without my ap· 
pro val endorsed thereon, for the following reason: 

The purpose clause of"the articles of incorporation is as follows: 

''Third. Said corporation is formed for the purpose of insuring own· 
ers of automobiles against automobile liability, automobile property clam· 
age, automobile collision, automobile theft, and damage to assured's auto­
mobile by fire. 

''Guaranteeing the fidelity of persons holding places of public or 
private trust who may be required to, or do, in their trust capacity, re­
ceive, hold, control, disburse public or private monies or property. 

''Also for the purpose of making all other insurance authorized under 
sections 9510, pgh. 2, 9511, and 9568 of chapter I, subdivision II, division 
III, title IX of the General Code ·of Ohio, 1910, and also of purchasing, 
leasing, holding and disposing of all property, personal and real, which 
shall be necessary or convenient; and the doing of all those things neces­
sary or incidental to the prosecution of the business of such company and 
authorized under the laws of the state of Ohio.'' 
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'fhP ~c>r•on•l l'lausP of s!'etion !l:310 of the (lpnc>ral Colle is aR followR: 

'' (2) ~fake insurance on the health of in<li\"i•luals and againRt pc>r­
sonal injury, disablemPnt or death, r!'snlting from traveling or general 
accidents by land and water; make insurance against loss or !lamage re­
sulting from accident to property from cause other tha11 fire or lightning; 
guarantee the fidelity of persons holding places of public or private trust, 
who are required to, or, in their trust capacity do reeei\·e, hold, control, 
disburse public or private moneys or property; guarantee the performance 
of contracts other than insurance policies, and execute and guarantee 
bonds and undertakings required, or permitte<l in all actions or procePtl­
ings, or by law allowed; make insurance to indemnify employers against 
loss or damage for personal injury or death resulting from aeeidents to 
employes or per~ons other than employes and to irHlemnify persons an<l 
corporations other than employers against loss or damage for persona I in­
jury or !leath resulting from acci<lents to other persons or corporations. 

~: *" 

SPI'tion !l.ill of the flenpral Co•le pro\-i<lPs as follows: 

"Hpr·. !!:311. Xo •·ompany shall hp organize•! to issue polic·iPs of in­
suran<·t' fo1· mor!' than one of the :thovp four nH•ntione•l purpOS('s, an•l 110 

r·ompa.uy orgarJized for eith('r Oil<' of sul'h purposes shall isstH' polil'iPs of' 
insuranre of an,\· other. But companies organized untlPr suhtli\•ision two 
of thP prPrelling se<·tion, whirh do tht> businPss of guarantP<>ing tht> fidt>lity 
of JH'rsolls, holcling places of public or pri\·nte trust, who are required to 
or in tht>ir trust eapacity clo rec·ei\·e, holcl, cont1·ol, disburse puhlie or 
pri\·atP propPrty, ant! guaranteeing tht:' performanee of contracts other 
than insur:tJH'<' polic·iPs, nntl exec·uting ancl guarantet>ing hontls :uHl undPr-

. takings requircrl or permittee] in :wtio11s, prort>etlings or by law allowt>tl, 
may inclPnmify ha.nl' tlPpositors agninst loss by reason of bank SUSJH'nsion 
and failure.'' 

829 

The rule of the first sentence of seetion !l511 is further relaxccl by the spe· 
eifir pro\·ision of s<>dion !l.i5fi of the General Code, as follows: 

''Sec. !l556. All companies organizetl or atlmitted for the purpose of 
insuring against loss or damage by fire, may insure against loss or dam­
age by water, cttusP•l by th.e breakage or leakage of sprinklers, pumps, 
tanks, water pipes and fixtures connected therewith, an<l by lightning, 
explosions from gas, dynamite, gunpowder ancl other like explosions, and 
tornadoes and may also insure against loss by the theft of automobiles 
and aceessories, and against damage thPrdo from this <>ause.'' 

The purpose of insuring against loss or damage by fire is that <'Ontemplatpc] 
by the first clause of seetion 0510 of thP General Co<lP. 

From the exprPss prodsions of these sections it follows that un•ler thP sel'ond 
clause of sec·tion !J.i10, Ot>nPral CodP, propcrt.v ma~· not he insurecl against loss or 
•lamage by fire, nor against loss by thl'ft. 

Tn short, the JHII')'OSP elause of thP Pnc·losE'<l artieles of irH'orporation attempts 
to eombine objeds that may not hP pursued by a single I'Orporation organizr>tl 
under the Jaws of Ohio. 

A fir!' insura IH'<' •·ompany may insure against loss or damage to automobilE's 
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by fire, water, lightning, certain explosions and tornadoes and by theft of auto­
mobiles and accessories; but such a company may not guarantee the fidelity of 
persons holding places of public or private trust or indemnify persons other than 
employers against loss or damage for personal injury or death resulting to other 
persons. Conversely, a company having the power to insure against loss or dam­
age resulting from accident to property, to guarantee the fidelity of persons hold­
ing places of public or private trust and to indemnify persons other than em­
ployers against loss or damage for personal injury, etc., may not insure against 
damage by fire as. such, nor against loss or damage by theft. 

For the foregoing reasons, I am unable to approve the articles of incorpora­
tion of the Automobile Owners' Mutual Liability and Casualty Company. 

I return herewith the check of the Lake Shore Banking and Trust Company 
in the amount of $50.00, payable to your order. 

403. 

Resp~ctfully, 

Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSION- WITHOUT AUTHORITY TO SELL 
BROKEN AND WORN OUT TOOLS AND EQUIPMENT OF THE DE­
PARTMENT. 

There is no authorization in the statutes for the sale by the state highway 
commissioner of brollen aud worn out tools and equipment belonging to the 
highwa:y department. Such tools and equipment should be stored until such time 
as the legislature authorizes the sale of the same. 

CoLUMBUS, OHio, May 22, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SJR:-T have .your communication of Mays, l!ll5, whirh reads as fol­

lowR: 

''We have a number of requests from our superintendents and fore­
men asking for authority to dispose of broken and worn out tools and 
equipment which have accumulated with the differelft outfits. The mov­
ing of some of this useless equipment has become quite a burden to the 
different construction gangs. 

''While this equipment is of no use to the state, we believe that some 
amount can be realized from its sale. 

"We are advised of no law permitting the department to sell or dis­
pose of this equipment in any way. 

"In view of this situation, will you be kind enough to ad vise us just 
what action can be taken by the department for the disposition of these 
broken and worn out tools, etc.'' 

I find no authorization in the statutes for the sale by the state highway com­
missioner of broken and worn out tools and equipment belonging to the highway 
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department. The only ~uggestion; therPfore, 
that such tools an<l equiJment be stored until 
izes the sale of the same. 

that l t•an make in the matter is 
sn~h time as the legislature a•lthor· 

Respectfully, 

404. 

EDWARD c. Tt:RXER, 

Attorney General. 

ASSESS.:\IE~TS-COSTS AND EXPENSE OF DIPROVING A HIGHWAY 
WHEHE RAILROAD COMPANY OWNS A STRIP OF LAND WHICH 
ABl:TS ON AN JNTER-COlJNTY HIGHWAY-HOW ASSESS.:\IENIS 
SHOULD BE ~fADE WHEN FEE TO SAID LAND IS AND IS NOT IN 
SAID RAILROAD COMPANY. 

If a railroad compauy ow11s in fee a strip of land over which its railroad is 
operated and "<chich abuts 011 a11 inter-couuty highway ·which is being improved, 
both the said strip of land and the land lyiug immediately back of said strip, may 
be assessed for part of the cost and expense of said improvement, under authority 
of section 1209, G. C., a11d in the ma1111er provided by sectio11 1208, G. C., as amended, 
103 0. L., 456. 

If the fee to said land is 110t in said railroad comj>a11y, said strip of land should 
be assessed accordi11g to the benefits accruing to the ow11er thereof, the same as mzy 
other land abutting on said improvement, and the la11d lying inmzediatel:y back of 
said strip IS 11ot subject to an asses~me1zt for said improvement. 

CoLUMBus, 0Hro, May 24, 1915. 

HoN. T. B. }Aiii'IS, Prosecuti11g Attorney, Mansfield, Ohio. 
D:c.\H S11c-I have your letter of May 7, l!ll:i, which is, in part, as follow~: 

"Referring to section 1208, 1\Jl::l Year Book, 10:l Ohio Laws, at page 
_457, this part of the section bothers me: 

'' 'Township trustees shall apportion the amount to Le paid by tlw 
OWIH'rs of the abutting property aeeording to the benefits a•·eruing to 

the owners of land so loeatetl.' 
''In our <·ounty of Richland we have a road running parallel with 

the h·ip R. H. for a <listanee of nearly a half mile. The south line of the 
road way is the north line of the right-of-way of said railroad company. 
A•·eording to this sedion only the ·owners of abutting property !':tn he 
taxed. And part of this distanee there is a piece about 4 ro<ls wide prob· 
ably -10 rods long belonl!iug to the railroad company that is farmed or 
merely leased to eome of their employes; the balanee there is no farm 
land. The question arises, can the railroad company be assessed any· 
thing under this section for the payment of the new pike being built. or 
eun we go arro~s the railroad and assess those whose lan<ls abut on the 
othrr side of the railroad traclt 1 

'' He<•OJHl. There is one picec of land a hutting on this property :W 
rods wide at the point of abutment in the shape of a triangle, whi..J1 
t·ontains ahout 1.)0 ant's. TltC're is anotl!l'r piel'e HO ro<ls widC' whi<"l1 t·on· 
tains about :10 a,·res. Should the assessml'nt he m:ule a<·eor<ling to thC' rod 
frontage or thl' :u·tual benefits taking into ~onsitleration the shape of thl' 
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land~ My judgment is it should be actual benefits regardless of the num­
ber of rod frontage. ·what is your judgment? Would like to know as 
soon as convenient to your department." 

Section 1208, General Code, as amended 103 0. L. 456, relates to the appor· 
tionment of a part of the cost and expense of improving an inter-county high· 
way, and provides as follows: 

''Except as otherwise provided, one-fourth of the cost an<l expense 
of such improvement, except the cost and expense of bridges and cul­
verts, shall be apportioned to the township or townships in which such 
road is located. Of the amount so apportioned, three-fifths shall be a 
charge upon the whole township or townships and two-fifths shall be a 
charge upon the property abutting on the improvement. The township 
trustees shalJ. apportion the amount to be paid by the owners of the 
abutting property '\CCording to the benP.tits accruing to the owners of 
land so located. At least ten days' notice of the time and place 0'1' mak­
ing such apportionment shall be given to the person affected thereby; 
and an opportunity given them to be heard in the manner prodded by 
law for the assessment of tbe cost and expense of establishing township 
ditches. If the improvement lies in two or more townships, the amount to 
be paid by each shall be apportioned according to the number· of lineal 
feet of the improvement lying in each township.'' 

Section 1209, General Code, provides: 

''If a railway corporation owns in fee a sb·ip of land by the side of 
the highway to be improved on which it operates a steam or electric rail· 
road, the land lying immediately back of such strip shall be regarded and 
treated as abutting upon such highway for all purposes of abutting owner­
ship, and both such strip and the land lying immediately back thereof 
shall be assessed as provided in the preceding section.'' 

The answer to your first question clepends on the ownership of the l"trip of 
land over which the Erie railroad is operated and which abuts on the highway now 
being improved. If the railroad company owns in fee the said strip of land, then. 
under the pro,·ision of section 1209, G. U., both the said strip of land a111l the land 
wuth of and abutting on said strip. shoultl be assesse<l for a part of the <·ost and 
expense of said impro,·ement in the manner provided by section l~OS, G. U., as 
amended. lf, on the other hand, the fee to saitl strip of Ia nd is not owned by 

said railroa<l company, the provisions of section 1 20!!, G. C., are not applieaule to 
your question, and said strip of land should be assessetl aeeording to the benefits 
aceruing to the owner thereof the same as any other lau<l abutting on said im· 
provement, and the land south of and abutting on said strip of land would not 
be subjeet to an assessment for sai<l impro,·ement. 

Assuming that the fee ttJ the strip of land O\"Cr which said Erie railroad is 
operated is in the railroad company owning sai<l railroad, I. am of the opinion, 
in answer to your second question, that under the provision of scd.ion l:!OH, G. 0., 
as amended, the tracts of ]and, described in your letter aml abutting on said 
strip of land, should be assessed for a part of the cost and expense of saitl im· 
pro,·emcnt according to the benefits accruing to the owners of said huHls and not 
;u.:cording to foot frontage. Respectfully, 

EDWARD C. TuRNER, 

Attomey General. 
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40.3 

:\lAPS OF ELECTlOX PRECIXCTS FL'RXISHED OXLY IX RE018TRATlOX 
CITIE8-COST PAID FROM CITY TREASL'RY . 

• U aps of election precincts may be furuished and provided only in registratioa 
cities and the cost and necessary expense thereof is required to be paid from the 
treasur}' of such city upon vouchers of the board of deputy state supervisors of 
elections or the board of deputy state supervisors and inspectors of elections certified 
by its chief deputy and clerk on the warrant of the city auditor. 

CoLUMBus, OHIO, :VIay 24, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE:-.'TLEMEX :-1 acknowledge receipt of yours under date of l\Iay 14, 1915, as 

follows: 

''We would respectfully request your written opinion upon the fol­
lowing questions: 

"Are boards of deputy state supervisors of elections authorized to 
have maps made at the expense of the county~ 

'' ls the mention of maps as made in sections 4876 and 4878, General 
Code, only authorized to be used in registration cities, or are these sec· 
tions broad enough to co\·er this question as to counties generally~" 

The sections of the statutes referred to by you are as follows: 

''Section 4876. Subject to the control of the board, the clerk shall 
Jteep a full and true recorcl of the proceedings of the board, file and pre· 
serve in its office all orders, rules and regulations pertaining to the admin· 
istration of registration and elections, prepare and furnish, under the 
orders of the board, the registers, lists, books, maps, forms, oaths, cer· 
tificates, instructions and blanks for the use and guidance of registrars, 
juclges and clerks of elections and the IJoard of eanvassers; provide for 
timely furnishing of ·such officers therewith, and with the necessary sup· 
plies pro\·ided for them; to reeei\·e and keep close l'Ustody of the regis· 
trars ancl l'O]'ies returned to sud1 office, as herein provided, of records, 
palH~rs and l'ertifil'ates of e\·ery kine! relating to the office or adminis· 
tration of the hoard. lle shall have the care of the IJallot boxes while de· 
posited at the ofliee of the IJoarcl, and perform such other or further 
duties pertainiug to sul'h oflire and affairs as arc prescriiJctl by the 
!Joan!. 

'' 8ection 4H7H. The hoard of deputy state supervisors shall divide, 
define mul proelaim the eleetion prceinds of sud1 city and fix the houncl· 
aries thereof in the manner provided by law, and provide for furnishing 
to eaeh registrar of elcdors and juclges of elections a map ancl pertinent 
tleseription of sueh divisions and IJoundaries and of changes which, from 
time to time, are made by them.'' 

It will IJl• ohser\·eu that sedious -!H7u, U. C., auu -!H7S, U. C., were enacted 
in thl'ir prrsent form prior to the <'odifieation of the statutor.v law of the stat<•, 
April 2:1, l!JO-!, !!7 0. L., t!J:I-1!!4, in whieh ad was first c·reated in e\·ery c·ounty 
whic·h eontainPd a ..ity whPrl'in general registration of eledors was required, a 

27- A. U. 
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board of deputy state supervisors and inspectors of elections, anu conferred upon 
. the same the powers theretofore exercised by the boanls of deputy state super­
visors of elections and city boards of elections in such counties; then follows in 
the same section the provisions now found in section 4876, G. C. In the succeed­
ing section of the same act is found the provisions now incorporateu in section 
4878, G. C., stated thus: 

''They shall uivide, define and proclaim the election precincts of such 
city, authorized in section two thousantl nine hun<lred and twenty-six, and 
the boundaries thereof, and provide for furnishing to each registrar of 
electors and judges of elections a map and pertinent description of such 
divisions anu boundaries, and of any changes which from time to time arc 
made by them. '' 

Section 2926, as above mentioned, referred only to cities in which registra­
tion was required. Fro:n the above it appears quite clear that the authority and 
requirement for maps is limited to registration cities. Tt will be noted that ·under 
section 4876, G. C., the clerk of the board is required to ''prepare and furnish, 
under the orders of such board, all the registers, lists, books, mavs, forms,'' etc., 
while under section 4878, G. C., the board is required to "provide for furnishing 
to each registrar of electors and judges of elections a map and pertinent descrip­
tion of such di"visions and boundaries and of changes which, from time to time, 
are made by them.' ' 

Although the clerk is required to ''prepare and furnish'' un<ler the orders 
of the board, registers, books and lists, it is not believed that this may reasonably 
be construed to mean that the clerk should actually make such books and regis­
ters, nor can it be maintained that the phrase ''prepare and furnish'' would have 
a different application to maps than to books and regi:,ters in the light of the 
provisions of section 4878, G. C., which require the board to ''provide for furnish­
ing'' such maps. 

The provisions of section 2!J26-ll of the act of April 2:J, 1 !l04, supra, were in­
corporated in" section 4!l46, G. C., and were amended in 103 0. L., 545, to read as 
follows: 

''The :ulditional compensation of members of the boar<l of deputy 
state supervisors and of its clerk in such city hereinbefore speeifietl, the 
lawful eompensation of all registrars of electors in such city, the ncce~­
sary cost of the registers, books, blanks, forms, stationery an<l supplies 
provilled by the board for the purposes herein authorized, including poll 
books for special elections, and the cost of the rent, furnishing and sup­
plies for rooms hired by the board for its offices and as places for regis­
tration of electors and the holding of elections in such city shall be paid 
by such city from its general fund. Such expenses shall be paid by the 
treasurer of such city upon vouchers of the boards, certified by its chief 
deputy and clerk, and the warrant of the city auditor. Each such voucher 
shall specify the actual services rendered, the items of supplies furnished 
and the price or rates charged in detail.'' 

While the term ''maps'' is not found in this section, its ]H"O\'ISIOns as to 
registers, books, blanks, forms and other supplies predude any idea that under 
section 4876, G. C., the clerk is require<] to prepare and furnish these artieles an<l 
supplies without expense to the board. From the above it quite elearly follows, 
therefore, that the making of necessary and proper maps in registration cities is 
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a proper item of expense to be ineurre<l by the board to be paid either under 
authorit.'' of sedion 4H21 or 50.32, G. C., or under seetion 4!!46, G. C., ahoye 
quotecl. 

Sedion 4H21, G. C., pro\·ides that all neeessary expenses of the boarcl of 
<leputy state supen·i~ors shall be paid from the eounty treasury as other county 
expenses and section 5052, G. C., proYides as. follows: 

''All expenses of printing and distributing ballots, car<ls of explana· 
tion to officers of the election an<l voters, blanks, and other proper and 
necessary expenses of any general or special election, inclu<ling rompen­
sation of precinct election offieers, shall be paid from the county treasury, 
as other county expenses.'' 

\Ve ha\'e seen, howe\'er, that these maps are authorized and required only 
in registration cities and for use in the first instance or primarily in the regis­
tration of electors in the precincts thereof. The expense of such maps are then 
more properly incident to registration of electors than to the general supervision 
of elections or to the furnishing of ballnt.s aiHl supplies for general election pur­
poses. 

To answer your questions spccifieally, l am, therefore, of opinion that the 
board of deputy state super\'isors of electi'lns or deputy state super\'isors and in­
spectors of elections, are authorized to furnish maps only in registration cities 
and that the expense thereby incurred should be paid from the city treasury in 
aceordanre with the pro\'isions of ~ection 4946, G. C., above quoterl. 

40(i 

Respectfully, 

EDWARD C. TuRNER, 

Attorney General. 

"URGENT XECESSITY''-CONSTHl;CTION OF ITS :MEANING IN SECTJOX 
7(\:!3, G. C.-FAJLURE OF BOARD OF EDL'CATJOX TO CO:\£PLY \\'l'rll 
HEQlJTRHl\{EN'l'S OF THIS SEUTI.ON RENDERR CONTRACT FOH CO~­
RTHTTCTTON OF A SCHOOL BrlLDlXG VC'ID. 

If the facts in the particular case do 11ot justify a ji11di11g of "urgent necessit:y,o'' 
by the board oj educatio11 of a school districf'zcithin the meaning of section 7623, 
G. C., a failure 011 the part of said board to comply with the requirements of said 
sectio11 renders the co11tract for the COI!structioll or repair of a school buildi11g 
void. 

CoLuMsvs, OHio, )..fay 25, 1915. 

HoN. A. M. HENllERSON. Prosecuti11g A tloruey, Youngstow11, Ohio. 
Dr:AR SIR :-1 have your letter of l\[ay 11, 1915, whic\ is as follows: 

"The board of education of Coitsville township, l\Iahoning county, 
has requested me to write you statiag the following facts and submitting 
the following inquiry: 

''Along in the 'early spring of this year, the board aclvertisecl for bids 
for the furnishing of labor and material and ronstrurtion of a school 
house in Coitsville township. A number of bids were submitteil and the 
boanl attempteil to take a<'tion upon tlw bills anil passeil a resolution to 



let the contract to one they deemed to be the lowest and best bidder, but 
upon examination of the various bids I find that the bid of the bidder to 
whom the eontract was attempted by the board to be let was not either 
in form or in substance a proper and legal bid. The certified cheeks de­
posited with the various bids having been returned, and it being neces­
sary to readvertise for. bids, causing a delay. of at least thirty days, I 
have been requested to write you for advice as to whether or not this 
contract could be let as being one of 'urgent necessity' in view of the fact 
that if it is necessary to readvertise and secure further bidding, the 
building cannot be constructed in time for occupancy at the beginning of 
the September term of this year. The schools of this township are very 
much overcrowded and there is considerable doubt as to just what dispo­
sition to make of the students if the school house in question cannot be 
completed by the middle of September or the beginning of the fall term. 

'' :M:y opinion in the matter is that this is not a case of 'urgent neces­
sity' particularly in view of the action already taken in reference to the 
contract, but I am writing you for this opinion at the request of the 
board.'' 

Section 7623, G. C., provides in part as follows: 

''When a board of education determines to build, repair, enlarge or 
furnish a school house or school houses, or make any improvement or re­
pair provided for in this chapter, the cost of which will exceed in city dis­
tricts, fifteen hundred dollars, and in other districts fi\·c huntlred dollars, 
except in Cases of urgent necessity, or for the Sl'CUrity alltl protection of 
s~hool property, it must proceed as follows: 

'' l. For the period of four weeks, the boartl shall tHh·ertise for 
hitls in some newspaper of general circulation jn the rlistrir-t and two 
such papprs, if there are so many. Tf no newspaper has a genernl circu­
lation therein, then hy posting such :uh•ertisement in three public plar-es 
therein. Suc·b ndvertisement shnll be enterecl in full hy the f'lerk, on the 
reeortl of the pror-eetlings of the boartl,'' etc. 

You inquire whether, in view of the fncts statetl in your letter, you hnve n 
(":lSP of ''urgent ner-essity'' within the menning Of the nbO\'e provision of t)lf' 
stntutc. 

In the cnse of Mueller vs. Boanl of Etluention, 11 N'. P. (n. s.) 11:l, the court 
in its opinion snid: 

'' Tlrgent necessity is n very strong expression. Tt means more th:m 
eonvenienr-P nntl more than ordinary nccessit.v. lt is wmething that re­
quires immecliate ac·tion. Something that cannot wait. 'Vhen l•IPa•lerl as 
an exeuse for failure to c·omply with any statutory requiremPnt it must 
he decirlefl by the circumstances of the particular case in whic·h it arises. 
An illustration of a case which might arise under the statute refPrre<l to 
would be where there is but a single school building of which a number of 
pupils would be prevented from occupancy for a considerable time, ancl 
left without any chance for instruction pencling the construction or re­
pair of such buihling.'' 

\Vbile there is no general rule by which the term "urgent necessity" or the 
term ''for the seeurity fln<l protec·tion of sc·hool property'' as uspfl in thP aho\·e 
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section, may be defined, and while each ease must he determined upon its own 
fads and eonditions, nevertheless, if the fads do not justify a finding of ''urgent 
ue1•essity'' or that the '' seeurity and prote1·tion of sehool property'' is at stake, 
a failure on the part of a board of education to eomply with the requirements of 
said sediou woul<l render the eontract for the eonstru1·tion or repair of a sl'lwol 
huil<liug, void, 

From your statement of fads it is e\·ident that at the time the bo:ml of edu· 
cation of Uoitsdlle township rural school distriet by resolution determined that 
for the proper accommodation of the pupils of said district a new building should 
be constructC'<l, the requirement of the statute that the board advertise for bids 
for a period of four weeks, could not luwe been dispensed with on the ground 
that the letting of the contract was a case of urgent necessity within the meaning 
of said statute. 

In compliance with said requirement of the statute, the sai<l board of educa· 
tion advertised for bids for the construction of said school building, .several bids 
were received and the board attempted to award the contract to the lowest 
responsible bidder. It now appears that the bid accepted by said board and 
upon which it attempted to award said contract, is illegal and, the certified checks 
deposited with the various bids having been returned to the bidder, it now be· 
comes necessary to readvertise for bids, causing a delay of at least thirty days, 
unless the requirement of the statute may now be waive<] on the ground that 
the letting of said contract is now a case of ''urgent necessity'' within the mean· 
ing of the saving provision of said statute. 

While you state that if it is necessary to readvertise for bids the said buil•l· 
ing cannot be constructed in time for occupancy beginning with the fall term, 
that the schools of said township are overcrowded and that there is consi<lerable 
doubt as to what disposition to make of the pupils, if the said school building is 
not romplete<l by said time, it does not appear that any of said pupils of sai<l 
district will be prevented from attenrling school because of the failure to complete 
saitl building by sai<) time. On the contrary, I understand that said pupils will 
haYe practically the same accommodations nt the beginning of sai<l term ns was 
h:ul during the pre\·ious year aJHl, while the schools of the distriet mny '"' 
~rowderl an<1 the pupils may be ineonveuien(·e<l for a short time, it will be the 
<Int.\' of the hoard of edu~atiou to make sueh arrangements for thC' reasonable 
ar·~ommo<lation of said pupilR as will be possible under the •·iri'UIIlstances, until 
sueh time as the new huil<ling will be ready for use. 

I am of the opinion, therefore, in answer to your quPstio11, that the r·iri'Um· 
stanr·es mentione<l in your letter do not ronstitutp n <•ase of ''urgent nei·C'ssity '' 
within thP nH':ming of sPI'iion 7U:2:1, n. U. 

HPsprPtfully, 

EnWARn C. TuRNER, 

AttonzeJ• General. 
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407. 

RUPERINTENDENT OF PUBLIC WORKS-HAS AUTHORITY TO RENEW 
WATER LEASE8-CONDITIONS IN LEASES ALONG ~ITA~IT AND ERIE 
CANAL LEASED TO CITY OF CINCINNATI. 

The superintendent of public works has authority to renew· water leases on that 
part of the Miami and Erie canal leased to the city of Cincinnati under an act found 
in 102 0. L., 168, being sections· 14188-1 to 14188-8 of the appendix to the General 
Code. It must be expressly provided in such leases that the same are made subject 
to the right of the city of Cincinnati to at any time and without previous notice 
begin the work of improving the leased property, and that at such time as the city 
has completed the outlet referred to in the first paragraph of section 2 of the act, 
or at such time as it becomes necessary for the city in the construction of such 
outlet to shut off the water in the cmzal, and without an3• notice, such leases shall 
terminate, and that the lessees shall not have any right against the city of Cincinnati 
to have said city construct a conduit to supply water to them, or any right to receive 
water from such a conduit when constructed. 

CoLUMBUS, OHIO, May 25, 1915. 

HoN. ]OHN 1. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of April 21, 1915, relittin).( to the rf'· 

newal of contracts for the use of water from that part of the Miami and Eric 
canal leased to the city of Cincinnati. 

In this communication you call my attention to a Jetter acldressed by ~·ou to 
my predecessor, Ron. Timothy S. Hogan, 011 NoYember 10, 1913, in which Jettt>r 
you called his attention to an act of the general assembly, passecl :\fay 15, 1911, 

and found in 102 0. L., 168, the act providing for leasing a part of tlw :Miami a11d 
Erie canal to the rity of Cincinnati as a public street or boulevard, and for sew· 
erage and subway purposes. You especially directed attention in that letter to 
the second paragraph of section 2 of the act in question, whir h paragraph r(':uls 
as follows: 

'' Aml such permission shall be granted upon the furtht>r rondition 
that said rity shall :Hlopt and construct appropriate works for the purpose 
of supplying water to the lessee users of saifl water along that portion of 
the canal to be abamloned, in order to and for the purpose of enll bling the 
state fully to carry out and discharge the obligations now resting upon it 
by virtue of certain contracts now subsisting and in force between it and 
said lessee water users, during the remainder of the terms of said con­
tracts, in the same quantity apd ·under the same conditions and at the 
same rate of rental provided for in said contracts, and providetl further 
that during the period of construction of a street or subway or of appro· 
priate works for the purpose of supplying water to the lessee users of 
said water, as herein provided said city of Cincinnati shall cause no cessa­
tion or diminution of the supply of water to the said lessee water users 
to which they are entitled under their respective contracts or kases with 
the state of Ohio except in so far as such cessation or diminution of such 
supply of water may be absolutely necessary.'' 

In your letter to Attorney General Hogan you further stated that the depart· 
ment of public works was placed in the position of supplying watPr which was 
J.eing used by parties who had no longer a contract for the same and that it 
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would be a hard~hip to the said concerns to cut off their supply of water and 
tllat it appeared unnecessary so to do since enough water was being carried down 
the !'anal to supply them. You further stated in your letter that it seemed clear 
to you that the city of Cincinnati had no rights or interests in the t1 isposal of the 
water, sin!'e one of the conditions of the lease was that the city should build ~nit­
able works for the conveying of the water for the"purpose of its use and to enable 
the state wholl~· to discharge its obligations; that the• city of Cincinnati had thus 
far done nothing toward carrying out these conditions, and that the state had 
maintained the banks on that section of the canal and repaired them at various 
times and was ~lill maintaining said canal at considerable expense. You concluded 
your letter by observing that the auditor of the state of Ohio required contracts 
as the basis foi: collection for water rentals, that several contracts had expired and 
that the parties still wanted to use the water, and you then inquired as to the 
right of your department to make provisional contracts whieh might run for so 
iong a time as the city of Cincinnati did not. fulfill the conditions of its contract 
with the state of Ohio, these contracts to be provisional in a sense that at any 
time the city of Cineinnati fully complied with all the t~;rms and conditions of the 
art, the said contracts should eease. 

In your communieation to me you further call my attention to the fact that 
on April 27, 1914, my predecessor, in response to your communication to him 
above referred to, rendered an opinion upon the matter in question, holding, in 
brief, that the superintendent of public works might renew leases for the use of 
surplus water along the part of the canal leased to the city of Cincinnati, sub· 
jrct to termination when the city constructed the works l)rovided for in section 
-~ of the act, authorizing the making of the lease (102 0. L., 168), such leases 
to be enterPd into for definite terms, subject to termination as above stated. 

You then state th::tt after r<ceipt of this opinion, you began the work of re­
newing contracts to water users, when the city of Cincinnati, through its legal 
<lepartment, raise(] objections and that as a result of these objections, you have 
only made oral agreements whieh run from month to month, all(] the water users 
arc paying for the services at the same rate as that statetl in the written agree­
ments enterecl into with the board of public works, which written agreements 
have now expired. Attached to your !'Ommunication are two letters directed to 
you hy Hon. Walter 1\f. Schoenle, city solicitor of Cincinnati, which you state 
you are forwarding to me for the purpose of giving me an idea of the city's con­
tention in this mattC'r. You now rC'qnC'st m~· opinion on the proposition :llHI with 
it a g<'ncral statC'ment of yo;~r <luties an<l obligations i11 the matter. 

An answer to your question involves a consideration of several of the pro­
,·ision~ of the ad referred to, 102 0. L., 168, being sections 14188-1 to H188·H of 
the Appendix to the General Code of Ohio. The first section of the act provides 
ihat pC'rmission shall be gi\·en to the city of Cincinnati, in the manner provided in 
thC' ad, to enter upon, improve an<1 occupy forever, as a public street or boulevard, 
and for ~eweragt>, conduit and, if desired, for subway 1111rposes, all that part of 
the ::\liami an<l Eric canal from a point :wo feet north of ::\fitchell avenue to the 
east side of Broadway, but such permission shall be granted subject to all out­
standing rights or claims, if any, a~th which it may co1zjlict. The first paragraph 
of seetion 2 of the ad provides for the construction by the city of an outlet 
for thC' diseharge of the water of the canal, so as not to obstruet the flow of water 
through the rC'maining part of the canal. The seeond paragraph of section 2 of 
tlw ad has hC't'n quotC'<l in full abO\'C an<1 is the section whit·h more particularly 
<·on<·Prns thP presPnt inquiry. HubsequC'nt sC'dions of the :wt pro\'i<le for the ap· 
rointmPnt of arbitrators to a~cC'rtain and fix the acl!!al ~·aluc of the property in 
qtH'stion, and tht• annual rt:'ntal to he paid h_,. tllf' '"it_v to the state is to lw dt•· 
t,•rmim•<l h_,. ealeulating four per cent. of the value ~o fixt:'tl. l:pon approval hy 
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the city council of Cincinnati, of the valuation, and upon the governor being sat­
isfied that the interests of the state are fully protected, and that the valuation 
placed upon the property is adequate, which fact shall be endorsed upon the lease 
by the governor, the governor is authorized to execute and deliver a lease to the 
city, the same to be for ninety-J!ine years, renewable forever. 

The act contains a number of other provisions, with which we are not now 
concerned, but is silent as to certain important matters, leaving to construction 
to determine the rights of the parties to the lease. It may be observed in the 
first instance, that all the right, title and interest of the state passes under this 
lease, with the exception of the water in the canaL As to this watPr, the surplus 
part thereof is to be cared for by a suitable and sufficient work to be constructed 
by the city, which work will be used to convey this water by a route other and 
different from that which it now follows. As to water needed to supply lessees 
under contracts in force at the time the law was passed and still effective at the· 
time the lease was executed, it is provided that the city shall adopt and construct 
appropriate works for the purpose of supplying water to these lessees of the state. 
It would seem clear that since the property leased was to be valued at its actual 
value, and since the rental to be paid by the city was to be calculated upon the 
full actual value, that the primary purpose of the second paragraph of section 2 
of the act was not to provide for a continuous,. permanent and additional income 
to the state, over ::!nd above the rental to be paid by the city, but that the pur­
pose of this provision was to enable the state to deal honorably and fairly with 
its then lessees, by carrying out the contracts under which it had already bound 
itself to furnish certain quantities of water to them, and that the income to be 
derived by the state was only incidental, resulting from the desire and purpose 
of the state to keep faith with its lessee water users. This is apparent from the 
language used in the paragraph in question, to which language reference is hereby 
made, and it is also apparent that this construction was put upon the act by the 
then attorney general, who was directed by the act. to prepare the lease and who, 
in dealing with this feature of the matter in the lease, used the following language: 

''The party of the second part shall adopt and construct such appro­
priate works for the supplying of water to lessee users of said water along 
that portion of the canal hereinbefore described as shall be necessary in 
order to and for the purpose of enabling the state fully to carry out and 
discharge the obligations which rested upon the state on 1\Iay 15, 1 !Jll, 
and are still resting on it, by virtue of certain contracts which subsisted 
on May 15, 1911, and which are now subsisting and in force between it 
and said leEsee water users, during the remainder of the terms of said con­
traets, in the same quantity and under the same conditions and at the 
same rate of rental provided for in said contracts, and provided further 
that during the period of construction of a street or subway or of appro­
priate works for the purpose of supplying water to the lessee users of sai.l 
water; a·s herein provided, said party of the second part shall cause no ces­
sation of rlimiti~tion of the supply of water to the said lessee water users 
to which they are entitled under their respective contracts or leases with 
the state. of Ohio, except in so far as such cessation or diminution of such 
supply of water may be absolutely necessary.'' 

Nothing is said in the a<·t as to the time within which, after the execution 
of the le~se, thl' city must construd the improvements contemplated, and the act 
i~ al~o silent as to the subject matter of your inquiry, an<l upon the further ques­
tions of whether the city or the state is entit)eil to receive the water rentals frvm 
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thl' timl' of the l'Xl'cution of the lease to the time of the construction of thl' 
works rpferrP<l to in paragraph 2 of sedion 2 of the act, as well as to wlwther 
the state or the eity shall recei,-e the water rentals after the ronstruetion of the 
works pro,·ided for in said paragraph. As a matter of fact, the property in ques­
tion was appraised at $800,000.00, which appraisal was approved by the city 
council of Cincinnati and a lease was exeeuted by the governor of Ohio on the 
29th day of August, 1912, since which time the city of Cincinnati has. beE'n paying 
rental on said property at the rate of $32,000 per year, but so far the city bas 
not undertaken to make any improvement on the property in question and the 
state is still in possession of the property and is eharged with the eare of the 
<·anal and its banks, and has been collecting the water rentals. I understand that 
the eity of Ciw·innati now has in contemplation a scheme of legislation, looking 
toward the improvement of this property. I also understand that when the city 
<loes take possession of the property in question and when it does begin work 
upon the scheme of impro\·ement provided for by the act, then as a matter of 
fact an<l for obvious reasons the first thing that the city will have to do will 
be to construct the ''suitable and sufficient works for a convenient outlet'' referred 
to in the first paragraph of section 2 of the act in question. Xot until this outlet 
i~ completed can the water of the canal or any part thereof be di,·erted from the 
present channel. 

Ha,'ing reference to the language used in paragraph 2 of section 2 of the 
:let, to the effect that the city is to construct a conduit to supply lessee users of 
water ··in order to aud for the purpose of euabling the state fully to carry out and 
discharge the obligations now resting upou it b;y virtue of certain contracts now 
subsisti11g a11d iu force between it a1zd said lessee water users, duriug the remainder 
of the ter111 of said co11tracts"' and keeping in mind the fact that since the execution 
of the lease on August 29, 1912, the state has been receiving a rental calculated 
upon the full value of the property, it is my opinion that the superintendent o~ 
public works has no right to renew leases 01" to make any new leases of water 
from the leased portion of the canal, which leases would extend beyond the time 
when the city constructs the outlet provided for by the first paragraph of section 
2 of the act in question. To bold otherwise would be to charge the city with 
the construction of a conduit for ~npplying water users other than those con­
templated by the act. In any renewals of water leases which renewals are made 
trom the time of the execution of the lease to the <'ity until the time when th·:' 
< ity elects to aetually begin work upon its seheme of improvement, the super­
intPnclent of public works should be very N;reful to provide that these leases must 
terminate whenever the city bas constructed the outlet referred to above, or when­
C'ver it is necessary for the city in the construction of said outlet, to shut off the 
wnter in the canal. 

1t must also be taken into consideration that until such time as the city elects 
to proceed under the lease and impro,·e the property .leased, in the manner spP­
•·ified in the act, the state of Ohio is charged with the custody and care of that 
part of the eanal leased. lf for no other reason, this is true by reason of the 
fart that the state has no other channel through which to r:on<luet the water of 
the canal which water belongs to the state and is not leased to the city and no 
other way of serving its lessee water users than by causing thr water to flow 
lhrougb the present ehannel. Being charged with this expense, it is not only 
fair that any revenue derived from water rentals should go to the state of ObioJ 
but also equally fair that the state should utilize to the fullest possible extent 
any surplus water in this part of the canal, and that until such time as the city 
elerts to construct an outlet for the water of the canal, the ~uperintendent of 
public works has the righ~ to renew expiring leases, the renewal leases to be 
subjeet to termination not when the city bas completed all the works provided for 



S4~ ANNUAL REPO:M' 

in the act, but at any time when the city has completed the outlet provi<leil for 
l•y the first paragraph of section 2 of the act, or when it become~ necessar~· for 
the rity in the construction of such outlet, to shut off the water in the canal. 

In the making of these leases, in order to avoid any future w;sunderstandiug 
an<l possible litigation between the state, the city and the lessee water users, it 
should be expressly provided and stipulated that such leases ue made subject 
to the right of the city of Cincinnati to, at any time, without pre-:ious notice, be­
gin work upon the improvements in question, and that at such time as the city has 
completed the outlet referred to in the first paragraph of section 2 of the act, 
thereby making it possible to divErt the water of the canal from the present chan­
nel, or at such time as it becomes necessary for the city in the construction of 
such outlet, to shut off the water in .the canal, and without any notice, such leases 
shall terminate and that all rights of the lessees to receive water from the canal 
shall then cease and that such renewal leases shall not confer !!pon the lessees 
any right against the city of Cincinnati to have said city construct the conduit 
for the purpose of supplying water to said lessees, or any right in said lessees to 
receive water from such conduit when constructed. If desired by you, I will be 
glad to prepare a form of lease that will fully protect the righi.s of all parties 
f"oncerned. This method of renewing leases will afford an income to the state so 
long as it is charged with the custody and care of this part of tlw canal, and at 
the same time will affor<l full protection to the rights of the city whcne\·er it 
hegins the actual work of improving the lease<! property. 

408 •. 

Respectfully, 
Enw ARD C. TuR;_ER, 

Attorney General. 

AMENDED SENATE BILL NO. 125-AMENDMENT TO SECTION 226 AS SUB­
:\HTTED CONFERS AUTHORl'l'Y UPON HJGHWAY DEPARTl\IEN'r TO 
SELL OR EXCHANGE OLD AND BROKE·N TOOLS AND EQl'IPMENT. 

All amelldmellt to sectio11 226 of ame11ded se11ate bill No. 125 as submitted by 
the state highway commissio11er, if e11acted into law, <viii collfer authority upon the 
state higlm·ay commissio11er to sell or exchallge tools and equipme11t that hm•e become 
brn!?ell, <r•om or otherzdse 1111jit for the usc of the highway departme11t. 

CoLUMBUS, 0Hro, l\Iay 26, 1915. 

HoN. CLINTON CoWEN. State Highway Commissioner; Columbus, Ohio. 
DEAR SIR :-I have your r·ommunic-ation of -:\Ia~· 2ii, 191 ;;, whir·h re:ul~ ns 

follows: 

'' 1 haYe yo:u opinion stating that under the (HOVISions of the Hitc 
law, the state hi!'hway commissioner is not authorizerl to sell broken and 
\YOrn out tools and eq:1ip·11ent belonging to the state highway department. 

''As indicrrted in my letter to you of May Sth, this is a matter of im· 
rortanee to the department as the care of useless equipment is quite a 
burden, and it will not be practicable to s~ore the same for vario'Js rea· 
sons, and I haYe thought it of sufficient importance to suggest to the eon· 
ferenee committee having in c-harge the new highway <'o<le. th? arh·ig~-
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bility of in~erting a pro\·i~ion authorizing the sale or exehange, when 
necessary, of such equipment, by inserting after section 226 of the Cass 
bill, the following language: 

'' 'The state highway commi~sioner may sell tool~ and equipment of 
any kind pun·hased for the use of the state highway department, which 
tools and equipment have become broken, worn, or otherwise unfit for the 
use of the department, the sums realized from the sales thereof to be 
turned into the state treasUJ"y to the credit of the state highway im· 
provement fund. He may exchange such broken, worn, or otherwise unfit 
tools and equipment for such other tools and equipment as the interests 
of the highway department require, for the use of saill department. He 
shall make an annual report of such sales or exchanges to the governor, 
stating the articles sold or exchanged, and the prices fixed therefor.' 

''However, before submitting this to the conference committee, I 
wish to secure your opinion as to whether or not the language used is apt 
and whether it will accomplish the desired purpose. 

"I understand the legislature is to meet again on Wetlnesday of 
this week, and will, therefore, appreciate it if you will give this matter 
your preferred attention, furnishing me with your opinion Wednesday, if 
possible.'' . 

843 

I have examined the proposed addition to or ament.lment of section 226 of 
amended senate bill No. 125, and it is my opinion that if the language suggested 
by you be added to said section and the same enacted in the law, the result will 
be to confer upon the state highway commissioner authority to sell or exchange 
tools and equipment that have become broken, worn and otherwise unfit for the 
use of the highway department. As I understand the situation, that is the pur· 
pose which you desire to accomplish in suggesting this amendment to the pro· 
posed highway code. 

409. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

KENT STATE )IORMAL SCHOOL--APPRO\' AL 01!' CONTRACT FOR POWER 
HOUSE. 

The co11tract for the power house at the Kent State Normal School, includi11g 
coal bins and tumzel comzections, as a part of the heati1zg pla11t and equipment, 
awarded to Robert H. Evans and Company, is regularly and legally executed and 
thereby approved. 

CoLUMBUS, OHIO, ~lay 26, 1915 

PRoF. JoH;:o; E. :\IcGILVREY, Presideut of Kent State Normal School, Kent, Ohio. 
DE.\R SJR :-Permit me to acknowledge re<'E_?ipt of your favor of May 24th, rela· 

th·c to the letting of <'ontrad for the power house, indn<ling <'Oal bins and tunnel 
cilnncdions, whi<'h is as follows: 

''In connection with the letting of the contract for the power hpu~c 
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including coal bins and tunnel connections as a part of the heating plant 
and equipment provided for in the short appropriation bill, you will please 
find the following enclosures: 

'' 1. Contract with R. H. E\·ans ani! Company, includin~ bond; 
"2. Proposals of E. H. Walker, Canton, Ohio; Cleveland Fireproof 

Construction Company, Cle,·elanil, Ohio; R. H. Evans & Company, Colum· 
bus, Ohio; 

"3. ,Affidavits of Cleveland Leader,· Cle\·eland, Ohio; Cincinnati 
'l'imes-Star, Cincinnati, Ohio; Toledo News-Bee, Toleilo. Ohio; Columbus 
Dispatch, Columbus, Ohio; Kent Courier, Kent, Ohio; 

'' 4. Resolution from the minutes of the board of trustees. 
"Work on this power plant should begin at the earliest possible date 

since the use of our building next winter is conditioned upon its eomplc· 
tion this summer. We shall appreciate it much if you will pass upon the 
legal questions involved promptly and communicate with us at the earliest 
possible date.'' 

Together with your letter and the enclosures mentioned therein you forwarded 
a copy of the resolution from the minutes of the board of trustees of the meet· 
ing under date of ~fay 22, 1915, which is as follows: 

''Moved by Mr. Doyle, seconded by Mr. McDowell, that as R. H. 
Evans and Company is the lowest and best bidder in their proposal for 
the construction of the power house and tunnel conneetions to be erede.l 
at the Kent state normal school, the board of trustees of the Kent state 
normal school hereby award to R. H. Evans and Company the contract for 
the construction of said building on their bid of $59,869.00.'' 

You also enclose a copy of the contract signed by Robert H. Evans and 
Company, contractors, by Robert H. Evans, and the board of trustees: Edwin F. 
Moulton, president; John A. McDowell, secretary, and Peter W. Doyle. 

The contract referred to, in article 1, provides as follows: 

''Article 1. The contractor under the direction and to the satisfac· 
tion of the board of trustees, their superintendent, and George F. Ham· 
mond, architect, acting for the purpose of this contract as agent of saiil 
owner, shall and will provide all material and perform all work mentioned 
in the specifications or shown on the drawings as prepared by said archi· 
tect, for the construction and completion of the power house, including 
coal bins and tunnel connections, for the Kent state normal school; the 
stacks to be 125 feet high; common brick to be substituted for glazed 
brick except in engine room; outside, brick substituted for all stone ex· 
cept sills and coping; mechanical department finished as one room; cement 
substituted for composition floor; all retaining walls to be omitted. 

"These drawings and. specifications are identified by the file in the 
office of the auditor of state.'' 

It is further provided in article 6 that the contractor is to complete all the 
work contemplated by this contract by October 1, 1915, and, 

''Upon failure to have all work fully completed by the date abo,·e 
mentioned the contractor shall forfeit and pay or cause to be paid to the 
owner, the sum of fifteen ($15) dollars per day for each and every day 
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thereafter the said work remains in an unfinished condition, for and as 
liquidated damages, and to be deducted from any payments due or to 
become due to said contractor.'' 

Artide tl of the contract provides as follows: 

''It is hereby mutually agreed between the parties hereto that the 
sum to be paid by the owner to the contractor for said work and ma­
terial shall be the sum of fifty-nine thousand eight hundred and sixty­
nine dollars ($59,869.00) subject to eliminations or additions as provided 
for in the proposal sub.ject to additions and deductions as hereinbefore 
pro,·itled, and that such sum shall be paid in current funds by the owner 
to the contractor in installments as follows: 

845 

'' 1: pon estimates issued by the architect about once a month as long 
as the work progresses. Said estimates to call for payments in accord­
ance with the state law governing public buildings, provided, however, 
that nothing in this contract shall be construed to create an obligation 
or incur a liability against the state in excess of the appropriation maul' · 
for the power house, coal bins and tunnel connections being a part of the 
heating plant and equipment for the Kent state normal school during the 
year of 1915, payments shall be made on all suitable materials furnished 
and delivered at the building site less fifty per cent.; provided, alwa_vs, 
that all material delivered on the grounds and on which estimates ha,·e 
been based, is to become the property of the state and shall not bt• re­
moved from the premises; the said fifty per cent. to be reserved until 
said material is in place in the building; and also payments on the ma­
terial and work in place less five per cent. to be retained until the build­
ing shall have been completed and accepted by the party of the second 
part. The final payment shall be made within thirty days after the fulfill­
ment of this contract. All payments shall be made upon written cer­
tificates of the architect to the effect that such payments are due. 

''If at any time there should be any evidence of any lien or claim 
for which, if established, the owner of the said premises might become 
liable and which is chargeable to the contractor, the owner shall have 
the right to retain out of any payment then due or thereafter to become 
due, an amount sufficient to completely indemnify him against such claim 
or lien. Should there prove to be any such claim after all the payments 
are made, the contractor shall refund to the owner all monies that the 
latter may be compelled to pay in discharging any lien on said premises 
made obligatory in consequence of the eon tractor's default.'' 

An examination of the proposals submitted discloses the fact that the total 
bid of the Robert H. Evans & Company amounts to $71,953.00, with an addition 
of $700.00 for an alternate bid, and a deduction amounting to $12,784.00 for an 
alternate bid such as has been specified in the contract, leaving the net bid 
amounting to $59,869.00, the amount specified in the contract. The bid of E. H. 
Walker, of Canton. Ohio, after making the additions and deductions on account of 
alternate bids, amounts to $64,490.00; while the bid of the Cleveland Fireproof 
Construction Company, after making the deductions on account of alternate bids, 
amounts to $77,647.00. 

I find that the plans antl specifications have been deposited with the auditor 
of state, that the notice of the time when, and the place where, sealed p;roposals 
would be received has been carefully carried out, and that the contract is in reg-
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ular and proper form, and accompanied by a bond of the American Surety Com­
pany of New York in the sum of forty thousand dollars duly executed and at­
tached to the contract. 

It is my opinion, therefore, that inasmuch as th~ legal requirements have 
been met as to the advertising and the letting of the contract, and that the 
Robert H. Evan~ Company is the lowest and best bidder in their proposal, and 
that the bid of that company has been accepted by the board of trustees of the 
Kent state normal school and the contract awarded to it, the same should be and 
has been approved by the undersigned. 

I return herewith the copies of contract and bond, together with the pro­
posals submitted and the affidavits showing publication in the various newspapers 
referred to in your letter. 

In view of the urgency stated in your letter, I am· sending this approval at 
once rather than to retain it until I secure for my files a copy of the contract, 
and it is sent yon with the understanding that immediately upon receipt of this 
letter you will forward to me a duplicate copy of the contract for the files of this 
office. 

410. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

AMENDED HOUSE BILL NO. 414-LIMITATIONS UPON CITIES AND VIL­
LAGES· INCURRING INDEBTEDNESS-LIMITATIONS UPON LEVYING 
OF TAXES BY TAXING DISTRICTS GENERALLY FOR CURRENT EX­
PENSES. 

CoLUMBUS, Oaro, May 26, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-Yon have handed to me amended house bill No. 414-Mr. Jack­

son, with notes showing the insertion of numerous amendments which have not yet 
been printed but which have been incorporated in the bill. You ask me to advise 
you generally as to the effect of the bill. 

I have previously prepared two opinions relative to this bill in different stages 
of its consideration py the general assembly, one to Hon. A. R. Garver, chairman 
of the senate taxation committee, and one to yourself; but as the bill has been 
substantially changed since these opinions were prepared, I deem it proper, in 
the interest of clearness, to disregard both of these opinions and to take up the 
various features of the bill anew in this opinion. 

The bill affects two main subjects, viz.: The limitations upon the incurring 
of indebtedness by municipal corporations" and the limitations upon the levying 
of taxes by taxing districts generally for current expenses. While these two sub­
jects are practically related to each other, it will be convenient, I think, to ob­
serve the distinction between them, and to state that the amendments of sections 
3941, 3942 and 3949 of the General Code in the bill do not in any way, as at 
present found in the bill, directly affect the tax limitations; whereas the ameJlll· 
ment of section 5649-2, as at present found in the bill, does not in any way directly 
affect the debt limitations. 

In order to express clearly the full· effect of each class of proposed amend­
ments it is advisable; I think, to make a general statem91lt as t9 tl;le stat!) 9f the 
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law now in fort·e; then by ('Omparing therewith the state of the Jaw as it would 
be if the hill sho:~ld he enacted in the form in whieh it haR heen presenteol to nw, 
the exaet purport an•l effect of the bill (·an_ be apprehen<leol. 

First, with respPet to the debt limitations: The present sedions of the Gen­
eral Co•le, whil" h go by the name of the ''Longworth act'' (although as a matter 
of fal"t the original Longworth act of 1902 was repealeil in 1911 and an entirely 
new law was then substituted therefor) are sections 393() to 3954·1 of the Gen­
eral Code. Witho:It quoting these sections as they are found in the General Code, 
I may say that for the purpose of the eomparison which is to be malle they may 
bt> said to have the following effect: 

The group of relatell sections, which for convPnience will be hereinafter desig­
nated as the present ''Longworth law,'' begin by authorizing the council of a 
municipal corporation, by a two-thirds vote, to issue and sell bonds for certain 
spel"ifil" pLrpo>es whieh are enumerated. This authority, however, is coupled with 
a restridiou UJ on the total indebtedness which may be thus created in any one 
fi>ocal ~ear, the limitation being one per cent. of the tax lluplicate of the munic­
ipality. There is alEo a further restriction upon the net indebtedness which may 
be inrurre•l by the council under the authority of the present Longworth act and 
the ori~;inal Longworth act, which at present is two and one-half per cent. of the 
tax duplicate of the municipality. In other words, under the present law, the 
r·ouuril of a municipal <'orporation without the authority of the electors may, by 
a two-thirds vote, incur bonlled indebtellness for any of the purposes mentioneil 
in the aet. pro\·ide•l that there is not thereby incurred in any one year an aggr{'· 
gate indebtedness exceeding one per cent. of the tax duplicate of the municipality; 
and provide•! further that the incurring of a particular indebtedness will not so 
increase the net indebtedness of the municipality as to cause the latter to exceed 
two and one-half per .cent. of such tax duplicate. 

In order to understand fully the scope and effect of the present one per cent. 
an<l two an•l one-half per cent. limitations, however, certain qualifications must 
be ma•le. 'fhe one per cent. limitation, as stated, applies to the total indebted­
nf'ss; the two an <I one-half per rent. limitation applies only to the ''net in<lebted­
ness.'' '!'he ''net in<lebtcdncss'' a·s distinguished from the ''total indebtedness'' 
is defined as being the difference between the par value of outstanding :uul un­
pai.d hon<ls and the amount held in the sinking fund for their redemption. 

Again, the present law excepts certain bonds from computation or considera­
tion in ascertaining and applying both these limitations; such bonds being those 
issue•! prior to April 29, 1902, or to refund bonds so issued; bonds issueil in au­
ti<·ipation of the <·ollertion of special assessments; for the payment of obliga­
tions ari>oing through emergencies causer! by epidemics, floods, etc.; bonds issued 
to mret deficienries in the revenues; under authority of a vote of the people as 
prodded in section :1n1 of the General Code; and bonds issued for the purpose of 
purchasing, <'Onstrueting, improving mul extemling waterworks when the income 
from sn<·h waterworks is sul!ieieut to co\·er the cost of all operating expenses, 
interest charges and to pass a sufficient amount to a sinking fund to retire sueh 
bonds when they berome due. 

Summing up, then, as to the power of council without a vote of the people to 
meur bonded indebtedness under the present Longworth a<"t, the following further 
.;tatement of the effect of such law in this particular may be made: 

Couneil without a \'ote of the people may issue bonds to refund bonds repre­
~l'nting indebtedness created or incurred prior to April 29, 1902, subject to no 
limitation whatever. Likewise subject to no limitation upon bonded indebtedness, 
such eouneil without sueh vote may issue bonds in anticipation of the collection 
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of special assessments, for the payment of obligation~ ansmg through emergen­
cies caused by epidemics, floods, etc., and for the purpose of purchasing, con­
structing, improving and extending waterworks when the income from such water­
works is sufficient to cover the cost of all operating expenses, interest charges and 
to pass a suilicient amount to a sinking fund to retire them when they become 
due. 

Council may also without a vote of the people issue bonds for any of the 
other purposes specified in the law in an aggregate amount, for all purposes, not 
exceeding one per cent. of the tax duplicate in any one year; provided that in 
the issuance of any bonds without a vote of the people the council does not cause 
the net indebtedness, representing the difference between the amount of the 
bonds outstanding at the particular time and the amount held in the sinking fund 
for their redemption, to exceed two and one-half ·per cent.; except that in ascer· 
taining the amount of the net indebtedness outstanding, bonrls which were issued 
prior to April 29, 1902, or to refund bonds so issued, or bonds issued in anticipa­
tion of the collection of special assessments, for the payment of obligations aris­
ing through emergencies, those issued to meet deficiencies in the revenues as pro­
vided in section 3931 of the General Code, and those issued for the purpose of 
purchasing, constructing, improving and exten<ling waterworks when the income 
from such waterworks satisfies the requirements abo,-e expressed, are not to be 
counted. 

With the above exceptions, however, all bonds issued by the council under 
the authority of the present Longworth act and its predecessor, the original Long­
worth act, outstanding at any one time, or, to be more exact, the difference be­
tween the total par value of such outstanding bonds and the amount held in the 
sinking fund for their redemption at such time, enter into and are to be counted 
in ascertaining such two and one-half per cent. limitation. 

But under the present law the council has independent power to submit any 
bond issue, large or small, and whether otherwise required by the operation of 
the debt limitations to do so or not, to a vote of the electors. There is no limi­
tation upon the amount of bonded indebtedness that may be incurred by a vote 
of the electors in any one year as such, the only limitation upon the incurring 
of bonded indebtedness by a vote of the electors is that in no event may the net 
indebtedness incurred by the municipality, that is, either by the council itself 
or by the vote of the electors, exceed five per cent. of the tax duplicate thereof. 
This limitation of five per cent. on the net indebtedness which may be created 
by a: vote of the electors is arrived at, that is to say, by counting bonds outstand­
ing at any one time, whether issued by the council itself or by the vote of the 
electors. Otherwise, it is defined like and subject to the same exceptions as •.he 
net indebtedness limitation of two and one-half per cent. applicable to the 
issuance of bonds by the council without a vote of the people. For a full defini­
tion of the scope and effect of the five per cent. limitation I refer you to the 
description which I have given of the two and one-half per cent. limitation, 
which applies as well to the five per c.ent. limitation, except that bonds issued by 
a vote of the people are not counted in ascertaining the two and one-half per cent. 
limitation, but are counted in ascertaining the five per cent. limitation. 

Recapitulating then, the present Longworth act authorizes the council of a 
municipal corporation without a vote of the people to incur bonded indebtedness 
in any amount, for any purpose, subject only to the restriction that the total 
amount for all purposes incurred in any one year without a vote of the people 
must not exceed one per cent. of the tax duplicate, and the net amount of indebted­
ness which may be outstanding at one time by the act of the council without a 
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\'Ote of the people may not exeeed two and one-half per cent. of the tax duplirate, 
sneh limitations of one per cent. and two and one-half pl'r cent. being tll'fine<l 
in the manner abo\·e described. ·with the vote of the people, however, a munic­
ipality may incur an indebtedness of any amount in any year, for any and all 
purposes, subject only to the restriction that the net indebtedness of the munie­
ipality c-reated under the act, whether by vote of the people or without a vote 
of the people, may not at any time exceed five per cent. of the tax duplicate of 
t'he munici1)ality, suc-h fi\·e per cent. limitation being defined in the manner above 
described. 

'fhe foregoing are the limitations of the present Longworth act, so called. 
ft would not be accurate, howe\·er, to suppose that bonds may be issuetl by munic­
ipal corporations only under t!Je Longworth act. That law is intended primarily 
to limit the power of a munic-ipality to incur general tax duplicate obligations. 
Tt is not e\·en eertain that its limitations do apply to all such bonds, though this 
may be assumed for present purposes. But the Longworth act does not in any 
way limit the independent authority of a municipal corporation to incur intlebted­
ness under artie le XVIII, sections 10 and 12 of the constitution, which authorize 
the issuance of mortgage bonds constituting a lien against specific property, and 
not being a liability of the municipality as surh in the sense that its general tax 
duplicate is pledged for the payment thereof. 

One other matter should be mentioned in connection with the state of the 
existing law: The two and one-half per cent. and five per cent. limitations, abo\·e 
referred to, were originally four per cent. and eight per cent., respectively. When 
the Smith one per cent. law was passed anti in anticipation of large increases in 
tax valuations through the instrumentality of that law and the 1910 quadrennial 
appraisement of real estate, it was deemed advisable to reduce these limitations 
to two and one-half per cent. and five per cent., respectively. This was done by 
providing in sections :1941 and 3946 of the General Code for limitations of four 
per cent. and eight per cent., respectively, and then prodding in sections 3952 

and 3954-1 for a reduction of these limitations on and after the first day of October, 
l!Jll, to two and one-half per cent. and five per eent., respectively. 

This last statement brings me directly to the first change which amended 
house bill Xo. 414 makes in the existing law. This is effeetetl by repealing sel'· 
tions :~948, 3952 and 3954-1 of the General Code, and putting the two and one­
half per cent. and five per cent. limitations in amended seetion 3!l41. That is to 
say, the amendments of section 3!l41 in the bill do not effect in reality any sub­
stantial change in the law, but are merely made in the interest of clearness of 
expression anti constitute rather codification than amendment in the exact sense. 

] n this connection, however, I point out that the words ''except as may be 
otherwise spetifieally pro\·ided by law,'' whic·h, T observe, have been adtled at 
the t>nd of amended sertion 3941, are not in the present law. I do not believe 
that this phrase is nec-essary. \Vhether or not it weakens the section, l ha\·e been 
unable to determine in the limitetl time whic-h bas been given for the ronsitlera­
tion of the bill. In my _judgment,. however, this language, inasmuc-h as it c·reates 
a doubt as to the interpretation of a provision that otherwise wouJ,J bl' c·lear, 
ought not to be incorporated in the section. 

But if section 3941 as amended in the bill is in substance mert>ly a cotlifira­
tion of the present law, other pro,·isions of the bill c-onstitute radical c-hanges. The 
first important thing that should be mentioned is disclosed by the repealing clause, 
section :l of the bill, which reJoeals sec-tion 3940 of the General Cotle. The effect 
of this repeal is to abolish the one per cent. limitation on the amount of bonds 
which may be issued by the council in any one year without a vote of the people. 
By referring to my discussion of the state of the existing law you will observe 
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the effect of such a change. Howe\·er, the ehange is not as far reaching in this 
partieular as would otherwise be the ease berause of the pro,·isions of amen<lecl 
spction :J!l-!2 as carried in the bill. 

Under section 3942 as amended in the bill, instead of eouncil being author· 
ized io incur bonded indebtedness for any i1articular purpose without limitation, 
except with respect to the aggregate amount incurred in any one year or the net 
amount outstanding at any one time, the rule is reversed and council is prohibited 
from incurring any bonded indebtedness, except as therein provided, without a 
\"ote of the people. In other words, the first great (lifferenee between the present 
Longworth law and the law as it would be if house bill No. 414 as amended 
>hould pass and become effective lies in the fact that under the former the sub­
mission of a bond issue to a vote of the people is, in a sense, the exception, while 
under the latter it is in the same sense the rule; under the former it is optional 
for council to submit a given bond issue to a vote of the electors, the only com· 
pulsion to do so resulting from the operation of certain limitations upon the ag· 
gregate amount of indebtedness which the council may incur, while under the 
latter submission to a vote of the people is compulsory as to all issues except 
those specifically mentioned in the section. 

Before analyzing section 3\l42 as amended by the bill, then, it may be stated 
that its effect will make it more difficult for a municipal corporation to issue 
bonds, in that in a greater number of cases than under the present law submission 
to a popular vote will be required. I should state here, of course, that uncler 
other sectio;1s of the Longworth law which are not amended by the bill, two· 
thirds of the electors voting at the election upon the question of i~suing tJowls 
must vote in favor thereof in order to authorize their issuance. 

The purposes for which indebtedness may be incurref! by the council without 
a vote of the people are as follows: 

" (a) For the payment of obligations ansmg from emergencies re· 
snlting from epidemics or floods or other forces of nature. 

''(b) In anticipation of the collection of special assessments aml 
for the purpose of paying the municipality's part of the cost an<l expense 
of improvements for which special assessments are levie<l; and for watPr· 
works improvements or extensions. 

"(c) To refund or extend the time of payment of bonds issuecl 
prior to January 1, 1913. 

"(d) 'Io purify the sewage and the public water supply in obedience 
to orders of the state board of health issued prior to the passage of the 
act.'' 

This provision as it now appears in the bill is inconsistent with the Bense 
aet, which provides that when the state board of health requires a municipal 
eorporation to purify its sewage or public water supply, council shall provide the 
neeessary funds and in so doing may issue bonds up to five per cent. of the tax 
duplicate without submitting the question to any vote. The effect of adding the 
language ''issued prior to the passage of this act'' to paragraph '' d'' of section 
3942, as amended, is to make it possible for one-third of the electors of a city 
or village to veto the orders of the sta~e board of health. 

'' (e) Mortgage bonds secured only ·upon the property and revenues 
of a public utility.'' 

If this provision had been left out altogether it might, and I think would, 
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follow, nevertheless, that the act would not apply to the issuance of such mort­
gage bonds in such a way as to require their submission to a vote of the people. 
However, it is proper to make some such exception for the sake of clearness. The 
language of paragraph '' e '' of section 3942, as amended, leaves much to be de­
sired. It is evidently designed to make it clear that mortgage bonds are not to 
be subject to a vote of the people. If that is its intent its scope is too narrow 
in the following particulars: 

(1) :Mortgage bonds secured upon the property and revenues of a public 
utility are not the only kind of mortgage bonds which may be issued by a munic­
ipality under the home rule amendment. Section 10 of article XVIII authorizes 
a municipality appropriating or otherwise acquiring property for public use to 
acquire in furtherance of such public use an excess over that actually to be occu­
pied by the improvement and to sell such eJreess with such restrictions as shall 
be appropriate to preserve the improvement made. In furtherance of such a pur­
pose the section provides that 

"Bonds may be issued to supply the funds in whole or in part to pay 
for the excess property so appropriated or otherwise acquired, but said 
bonds shall be a lien only against the property so acquired for the im­
provement and excess, and they shall not be a liability of the municipality 
nor be included in any limitation of the bonded indebtedness of such 
municipality prescribed by law.'' 

It will be observed that this class of mortgage bonds is not mentioned in 
paragraph '' e'' of section 3942 as amended. 

(2) Public utility mortgage bonds are provided for by section 12 of article 
XVIII, which provides that the same shall be secured not only upon the property 
and revenues of the utility, but also ''a franchise stating the terms upon which, 
in case of foreclosure, the purchaser may operate the same, which franchise shall 
in no case extend for a longer period than twenty years from the date of the 
sale of such utility and franchise on foreclosure.'' It is expressly provided in 
section 12 that public utility mortgage bond& may be issued beyond the general 
limit of bonded indebtedness prescribed by law. 

Now, paragraph "e" of section 3942 as amended by house bill No. 414 is 
not a limit on bonded indebtedness; so· that the self-executing provisions of the 
constitution removing debt limitations does not have the effect of making said 
paragraph "e" unconstitutional. That is to say, in spite of the language of sec­
tions 10 and 12 of article XVIII it would be competent for the general assembly 
to provide as to non-charter cities that mortgage bonds could be issued only upon 
a vote of the people, because sections 10 and 12 of article XVIII of the constitu­
tion do not prescribe what authority shall issue such mortgage bonds on behalf 
of the municipal corporation. 

Therefore, even though it might be contended with some show of reason 
that paragraph '' e'' of section 3942 as amended is wholly unnecessary in the 
Longworth act, which is designed principally to limit general tax duplicate obli­
gations, and would probably be construed as not applicable to the issuance of 
mortgage bonds, yet if any mention is to be made therein of mortgage bonds 
the language of the section should be consistent with the constitution. That is, if 
a11y mortgage bonds are to be made specifically exempt from the requirement of 
submission to popular vote, all mortgage bonds which a municipality may issue 
under the constitution should be made exempt. 

''(f) In addition ~Q the foregoing specific kinds of bonds, the is-
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suance of which neeil not be authorizeii by a ,·ote of the people, it is pro· 
viileil that for any of the purposes mentioned in sections 39::19 aml :1939·1 
of the General Code bonds may be issued without a vote of the people, 

in an amount not exceeding one-twentieth of one per cent. of the tax 
duplicate in any one year, and not exceeding $75,000 in any one year, 
' as may be otherwise specifically provideii by law, for the purposes in 
each subdivision as numbered in sections 3939 and 3939-1 of the General 

Code.''' 

The apparent purpose here is to authorize an exception to the general rule 
that all bonds must be submitted to a vote of the electors, by permitting an 
aggregate indebtedness of one·twentieth of one per cent. to be incurred without 
a vote in any one year, subject to the pro,·iso that not to excee'l $75,000 for any 
one of the purposes mentioned in the Longworth act may be issued without a 
vote of the people in any one year. 1f this is the case, the intention is very 
awkwardly expressed. The language which I have quoted from paragraph "f" 
of section 3942, as amended, is almost meaningless. For example, the phrase ''as 
may be otherwise specifically provided by law'' certainly adds nothing to the 
section and tends merely to inject confusion. The phrase ''for the purposes in 
each subdivision as numbered in sections :39:~9 and 39:19-1 of the General Code" 
is evidently intended to convey the meaning that no·t more than $75,000 of in­
debtedness may be created under any one of the paragraphs of either of the two 
sections referred to in any one year. This would probably be the meaning which 
would be given to it by the courts. T am satisfied, however, that this phrase 
could be made clearer. 

Though there are other provisions in section 3942 as amended by the bill 
which require attention and comment, it will be helpful to summarize at this 
point for purpose of comparison with the existing law. The amended section has 
the eftect, as stated, of requiring all bond issues to be submitted to a vote of the 
people with certain exceptions. The rule then is that whenever council of a 
municipal corporation desires to issue bomls for any purpose whatever, except 
for the payment of emergency obligations, in anticipation of the collection of 
spe~ial assessments or for the municipality's part of the cost of improvements for 
which special assessments are levieil, for waterworks improvements or exten­
sions, to refund or extend the time of payment of bonds issued prior to January 
1, 1913, for Bense act bonds ordered prior to the passage of the act, or mortgage 
bonds secured only upon the property and revenues of a public utility, and when 
the amount of such bonds, together with the amount of those theretofore issued 
in the given calendar year will exceed one·twentieth of one per cent. of the tax 
duplicate, or together with the bonus theretofore issued in the same year under 
the same paragraph of sections 3939 and 3939-1 will exceed $75,000, it must sub­
mit the proposition to the electors, who must approve it by a two-thirds vote. 

This provision is a substitute for the one per cent. limitation of the present 
Longworth law, which the bill repeals. That is to say, all bonds mentioned in 
the subordinate paragraphs of section :3942 in the bill as exceptions to the general 
Tule requiring submission to the electors may be issued with reference only to 
the two and one· half per cent. limitation; so that there is no limitation upon the 
amount of bonds to pay the municipality's part of the cost and expense of im­
provements for which special assessments are levied, bonds for the payment of 
obligations arising from emergencies resulting from epidemics or floods or other 
forces of nature, bonds issued for waterworks improvements or extensions, bonds 
to refund or extend the time of payment of bonds issued prior to January 1, 1913, 
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hoiHls issue<l un<ler Ben~e act orders made prior to the passage of the act and 
mortgage bon<ls secured only upon the property and revenues of a public utility 
which rna~· be issuecl in any one year. 

The two ancl one-half per cent. limitation, however, except as modified by 
amended section :3949, whieh will hereinafter be eonsidered, continues to have the 
same effect wbieb it always bad. In other words, the requirement of section 
:l!J-!2, as amen<led, with reference to the submission to a vote of the people is 
independent of the present limitation of two and one-half per cent. So that it 
would be possible under the bill for the council of a municipal corporation to be 
required practically to submit a bond issue to a vote of the people because of 
the operation of thE> two and one-half per cent. limitation of the law, without 
regard to the exemptions in the subordinate paragraphs of section 3!J42, as amended 
by the bill; although the con\·erse of this proposition is not true, in that the re­
quirement of section :l942 that all bond issues, except those specifically enum­
erated, shall be submitted to a vote, is in no wise dependent upon the operation 
of the two and one-half per cent. limitation. So that in a given case submission 
to a vote would be required by section :l!J42 even though the general debt limi­
tations would be in no wise endangered by the proposed issue. 

I think I should point out that the bond issues specifically excepted from 
the rule requiring submission to the electors are, broadly speaking, those which 
are current as distinguished from those which involve embarking upon a sub­
stantially new enterprise. )foreover, the amount limitations of paragraph "f" 
of the section are so low as to preclude any substantial new enterprise from 
being undertaken without a vote. In this connection, I point out that under the 
existing law and constitution no new enterprise, great or small, could be foisted 
upon the people of a municipality by the council thereof without the consent of 
the former. The referendum powers reserved to the people prevent this. The 
difference, however, between the referendum and the limitations of the Longworth 
act is that the former requires the affirmative vote of a majority merely of the 
electors voting on the proposition in order to support an affirmative action; 
wherP.as the latter requires the concurrence of two-thirds of those voting on the 
proposition in order to support such action. 

In this respect, too, a very nice question is raised as to the interpretation 
of the Longworth act as it would be amended by house bill No. 414 in connection 
with the initiati\·e provided for by general statute and expressly reserved by 
article II, section 1-f of the constitution. 

This question is too complicated to discuss fully here. I 11oint out the difficul­
ties that might arise by instancing a possible case: Let me suppose that citizens 
desiring an improvement involving the issuance of bonds circulate initiative 
petitions for the issuance of bonds and secure the holding of a special election, 
at which a majority of the votes cast on the proposition are in favor of it, though 
fewer than two-thirds of the electors so voting concur. That is, suppose the as­
sumecl facts to exist under house bill No. 414 as amended, should it become a 
law. I woulcl not unclertake at this time to prophesy the result. It will be ob­
served, howe\'er, that sedion :l!J-!2 as amended prohibits bonds being issued except 
on the approval of the eledors in the manner prO\'icled in sections 3!J43 to 3!J47 of 
the General Code. This ml'ans that no bonds shaJI be issued (with the exceptions 
therein enumerate<]) exc·ept upon the passage of a resolution by rouneil fixing 
the time of an l'ledion at which the approval of two-thircls of the electors is to 
be secure<!. It means also. if it is to lw given any effert whate\·er, that no 
bonds or notes shall he issuecl in any other manuN. This is ineonsistent with 
the ipitiati\·e au<l referendum statutes and possibly, too, with the constitutional 
provision abo\'e cited. 
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There is some doubt as to the effect of the initiative and referendum upon 
the present Longworth law, but there is no such negative provision in the present 
Longworth law as there is in section 3942 as incorporated in the bill. An extreme 
consequence of this possibJe condition of affairs would be a holding that amended 
section 3942 is unconstitutional. A less extreme conclusion, but one fraught with 
ridiculous consequences, would be a holding that one election would have to be 
held on the ordinance authorizing the issue and sale of the bonds or notes, a 
majority being necessary to enact the ordinance, and another and separate elec­
tion would have to be held to secure the approval of two-thirds of the electors. 
This latter conclusion is consistent with the exact phraseology of section 3942, 
which assumes that an ordinance authorizing the issue and sale of bonds is to be 
passed as an ordinance, but is not to take effect until the question is submitted 
to the electors and approved by two-thirds of those voting. 

In addition to the features of section 3942 as amended in the bill to which 
attention has been called, the following deserve consideration: 

(1) In the first place, the present Longworth act applies only to the issuance 
of bonds; that is to say, the limitations of one, two and one-half and five per 
cent. do not apply to other securities or evidences of indebtedness issued by a 
municipal corporation or its council. Section 3942 as amended by the bill, how­
ever, prohibits the issuance without a vote of the people not only of bonds, but 
also of notes. The original bill also included certificates of indebtedness, but men­
tion of these securities has been stricken out of the bill by amendment, and it 
may be assumed, I think, that ''certificates of indebtedness,'' in so far as they are 
to be distinguished from "notes" are not within the purview of the section. 

The only ''certificates of imlebtedness'' so called which are authorized to be 
issued by municipal corporations generally are those provided for in section 3913 
of the General Code (repealed by the bill) which affords a means of borrowing 
money in anticipation of the general revenue fund in any fiscal year. The notes 
which a municipal corporation may issue are those provided for by section 3914, 
which provides for borrowing money in anticipation of special assessments, and 
those provided for by section 3916, which authorizes a municipality to borrow 
money for the purpose of extending the time of payment of any indebtedness. 

The special assessment notes are evidently not contemplated by section 3942 
as amended, because they are excepted from its scope by paragraph '' b'' thereof, 
which has been referred to. Therefore, the only ''notes'' which by virtue of 
section 3942, as amended by the bill, may not be issued without the authority of 
a vote of the people, two-thirds of those voting concurring therein, are the notes 
which may be issued under section 3916. 

The effect, therefore, of section 3942 as amended by the bill in this par­
ticular is to make the power of a municipal corporation to extend the time of pay­
ment of an unfunded debt contingent upon the approval of two-thirds of the 
electors voting on the proposition. This seems to be a very impolitic result. 
Municipalities .sometimes suffer large judgments in damage cases. Such judg­
ments are primarily a charge against the sinking fund, but in many instances the 
sinking fund is not able to provide for the payment of them. In such event sec­
tion 3916 is the only means whereby the obligation may be met. To make the 
power to meet such an obligation in this convenient way dependent upon the 
approval of two-thirds of the electors is both cumbersome anti dangerous. 

This view of section 3942 as amendetl by the bill suggests other consequences 
that flow from the broad language usetl in the opening paragraph thereof. With­
out the word "notes" therein and without certain of the exceptions, such as 
that respecting mortgage bonds and that respecting Bense act bonds, it might 
be argued with great force that because of the position of the section in the Code 
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thl' J•rohibition against the issuan<·l' of bonus without a vote of the people is 
limitl'd to bonds ifsned for tht• SJ'l'l"ifi<· purposes mentiOJll'<l in sel'tion :l\!3!J, an<l 
snl'h honds only. 

But ha,·ing regar<l to the section as a wholl', the above features of it in 
r·artil'ular, anti, what is most important, to paragraph '' c '' of the exceptions, 
it appears that the section is certainly broader in scope than the remainder of 
the act. That is to say, whereas the present Longworth law authorizes the issuance 
of bonus for certain specific purposes and imposes limitations upon the issuance 
of bonds for such purpose, set•tion 3!J-t2; as the bill amends it, prohibits the issuance 
of all).' bonds, ,_,rhether for the specific purposes 111entio11ed ill sections 3939 and 
39:39-1 or 110t. without a vote of the people, except only bonds mentioned in para­
graphs ''a'' to '' f,'' inclusive. 

The effeet of the section when given such a broad scope is problematical. 
Take, for example, bo11ds iEsued under section 3916 to extend the time of pay· 
ment of indebte<lness which the corporation is unable to pay at maturity. The 
seetion requires the approval of two·thirds of the electors for the issuance of 
such bonds unless for the refunding of bonds issued prior to .January I, 1913. So 
far as the refunding of bonds is concerned, this time limitation is proper, for 
bonds iEslH•d subsequently to January 1, 1!J13, can not be refunded (article XII, 
f'l'dion 11 of the I'Onstitution effective on that <late); but notes issued since that 
date and g-I.'IH'ral unfuntled obligations accruing either before or after that date 
may ha\'<' to be exten<le<l at any time by reason of the operation of the tax limi­
tations. To require the approval of the electors to such a necessary funding or 
rf'fun<ling, cspeeiall.v when a two-thirds vote must be secured, is to place munic­
ipalities in danger of bankruptcy and their public property subject to the likeli· 
l.oo<l of !wing '"izetl on ('xecution; or else, taking the other view, with the 
statut<' law with reference to the in('urring of indebtedness in such a shape, the 
('OUrts may feel l'Onstrainetl to create implied exceptions to the tax limitation 
laws. 

(2) There is also a proviso authorizing the issuance of bonds without a 
,-otv of thr pPople for the purpose of funding certificates of indebtetlness issued 
prior to the passage of the act under sectiun 3913 of the General Uotle. This sec­
tion has been referre<l to. Originally the bill provided that levies to pay the in· 
tf'rest and principal on such bonds might be made outside of all tax limitations. 
This, however, seems to have been stricken out by amendment. 

The dfrd of this proviso in its present form is to legalize what was ap· 
)"trently illej!al, hut what may h:we been tlidatetl by extreme exigency, namely, 
the issuanl'e of certificates "in anticipation of the general revenue fund" far be­
·' ond the actual retums from the levy for that funtl; for section 3913 of the Gen· 
Nal ~otle ('Ontemplates at ll'ast that the <•ertificates issued thereunder shall be 
pai<l at maturity, :lllll it is not the intention that the certificates shall be issued 
t:nll·~s th<' IIIOIH'.v to pay them is le\·ietl an<! in process of eolleetion. Apparently, 
how!'\'l'r, soml' t·ities have issuctl certificates ''in anticipation of the general 
revenue fun<!'' far beyond their reasonable ''anticipation.'' That being the 
<'ase, the proviso has the effect of permitting bonds to be issued to fund these 
eertifif'ates; but by limiting this authority to certificates issued prior to the 
pa~sage of the a<'t it <·loses the tloor to a repetition of such tlesperate measures. 
:\Ioreover, section :{ of the bill repeals section :~!Jl:{ entirely, thus doing away in 
the future (shoultl the bill pass) with issuing eertificates of indebtedness in an­
ticipation of the general revenue funtl. 

One further general observation may be made respecting section 3942 as 
amen1led by the hill, and that is that the section restores, in effect, the theory of 
the ori!!inal Long-worth aet as disting-uished from the present Lonuworth law. It 
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will be remembered that the original Longworth act neither required nor author­
ized the submission of bonrls to a vote of the people until certain limitations had 
he en reached; whereas the present law. passed in 19.11 authorizes council to sub­
mit any issue of bonds to a vote of the people, whether there is necessity for so 
doing in the light of the debt limitations or not. Section 3942 as amended does 
not authorize council upon its own motion to submit anything to a Yote of the 
people. It now constitutes a requirement-not a po,,•er, with respect to the action 
of council. So that until bonds have been issued to the amount of one-twentieth 
of one per cent. of the tax duplicate, or to the amount of $75,000, for the purpose 
of any one paragraph of sections 3939 and 3939-1 of the General_ Code, or unless 
the particular bond issue will cause either of these limitations of paragraph '' f'' 
of section 3942 as it is incorporated in the bill to be exceeded, council would ha,·e 
no authority to submit any single bond issue to a vote of the people, nlthough 
unrler the present law this might be done. 

Summarizing the effect of the amendments of section 3942, then, I may say 
that in the first place it imposes a positive requirement independent of the <lebt 
limitation~ of two and one-half and five per cent., respectively. that all bond is­
sues, with certain exceptions, shall be submitted to the peopl~ and receive an 
affirmative vote of two-thirds of the electors voting on the propo~ition. It applies 
to the issue of all bonds, whether under the Longworth act or not, and to funrl­
ing or refunding notes as well. It reverses the rule respecting the submission of 
bond issues to a vote of the people, and thus has the effect of requiring the ap­
proval of two-thirds of the electo1·s upon practically every new enterprise re­
quiring the borrowing of money. A complete idea of the radical nature of the 
ehanges which- would be made by the enactment of this section can be obtained 
by comparing my statement of its effect with my statement of the condition of 
the existing law. 

Section :1949 is amended in the bill in five material particular.s. The func­
tion of this section, as I have pointed out, is to define the phrase ''net indebt­
edness'' for the purpose of the two and one-half and five per cent. limitations and 
to specify the bonds which shall be considered in ascertaining such limitations. No 
change is made in the section with respect to its effect regarding the first of these 
two functions, the only changes being with respect to the LJOnrls which shall not 
be counted in ascertaining the limitations. 

( 1) The first change lies in the omission of the words ''one per cent.'' from 
the second sentence of the section. This is consistent with the repeal of section 
::\9·!0, already alluded to. 

(2) The second change is in paragraph "e." At the present this section 
exempts from consideration in arriving at the two and one-half and five per cent. 
limitation bonds issued to meet deficiencies in the revenues as provirled in sec­
tion 39:n of the General Code. This is qualified in the bill by the addition of the 
language: "If such issue is made to mature within ten years from elate of issue." 
This qualification is reasonable and does not need to be more than mentioned herein. 

There is also added to the language of paragraph '' e,'' however, the follow­
ing: ''And bontls issued to redeem outstantling certificates of indebtedness under 
~ection 3942 of the General Code.'' The effect of this provision is to exempt such 
bonds from consideration in arriving at both the two and one-half antl five per 
cent. lim1tations; whereas in section 3942 as amended in the bill, whare such bonds 
are authorized it is provided that "with respect to said issue the limitation of 
two and one-half per cent. aforesaid shall not apply.'' In other words, section 
a949 is inconsistent with section 3942 of the same bill, the one having the effect 
of taking bonds issued to redeem certificates of indebtedness t•ut of both the lim­
itations mentioned, and the other having the effect of taking them out of the two 
and one-half per cent. limitation only. This inconsistency should be corrected. 
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( 3) The third material. change consists of the description of the waterworks 
bonds which are not to be counted in ascertaining the two and one-half and five 
per cent. limitations. 

Paragraph '' f'' of section 3949 of the present law provides as follows: 

''f. Bonds issued for the purpose of purchasing, constructing, impro1·· 
ing and extending waterworks when the income from such waterworks is 
suffieient to cover the cost of all operating expenses, interest charges aud 
to pass a sufficient amount to a sinking fund to retire such bonds when 
they become due.'' 

The bill adds to the foregoing the following language: 

''and when such operating expenses and interest and sinking fund 
charges incurred or accrued during the last preceding calendar year were 
actually paid from the income of such waterworks.'' 

The chauge here lies i1: the fact that whereas under the present law water· 
works bonds need not be counted in ascertaining the debt limitations, if the in­
come from the waterworks was sufficient to pay operating expenses and sinki rig 
fund charges, zvhether actual!::,• used for that purpose or not, the amended section 
makes it necessary in order that waterworks bonds shall be outside of the limita· 
tions, that the operating expenses and interest and sinking fund charges incurred 
during the preceding calendar year be actually paid from the income of the works. 

This provision if; perhaps clearer and more workable in some ways than that 
of the present law. I do not mean that the bill effects a change with respect to 
the issuance of bonds for a new waterworks, as, in my opinion, such bonds would 
at the outset be subject to all of the limitations under the present law. I do meau, 
howe,·er, that where a waterworks is a going roncern and has a definite income, 
and it is proposed to issue bonds to make extensions or betterments, the present 
law would 1wrmit such bonds to be issued in the first instance without regard to 
any of the limitations, if the income from the works. is sufficient to pay the oper· 
ating expenses of the entire works and in addition thereto to pay the interest and 
sinking fund charges on account of the bonds then being issued. 

The cffeet of the bill on waterworks bonds can be ascertained only by con· 
si<lPring sections 3942 and :3949 as therein amendecl together. The first of these 
section~ takes out of the general requirement that all bond issues be submitted 
to a vote of the people issues of bonds for ''waterworks impro1•ements or ex· 
tensions.'' '!'his exception, together with the repeal of the one per cent. limitation, 
makt>s tht' bill in one way more liberal with rt'spe<·t to the original issuanet' of 
watNWOrks bonds than the present law is, for under the bill all waterworks im­
prol·ement an<l extension boncls <·an bt' issued without a 1·ote of the peopl<', regard­
less of the amount thereof, subject only to the two and one-half per cent. limita· 
tion; whereas under the present law such bonds eould be issued without a 1·ote 
of the people so as to exceed the one per cent. limitation only when the income 
from the waterworks was sufficient to pay, in n<l<lition to operating expenses, the 
intNest an<l sinl<ing fund <·harges on :H·<·ount of the bonds. HoweYer, the bill is 
more strill!JCilt with rPspel't to waterworks bon<ls in its application to the two and 
on<'·half an<l fivp per <'ent. limitations, as T ha1·e pointed out, in that it rec1uires 
that snl'h honols shall hP •·ountP<l in ll~l'ertaining sud1 limitations, unless the in· 
h'rpst and sinkin:.: funol dwrg<'s and opPrating expPBS<'S of the prt't·Pdinl-( yt'ar hav<• 
actuall.v lwPn paid from thP inl'omp of thP works. 

( 4) The next matt•rial cha11ge in thl' sed ion is made hy the addition of par· 
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agraph '' g,'' which has the effect of taking out of _the two and one-half and 
five per cent. limitations bonds issued to comply with orders of the state boaru 
of health. 

( 5) The next change made in the section consists of the addition to the cat­
alogue of bonds exempt from the two and one-half and five per cent. limitations 
of mortgage bonds secured only upon the property and revenues of a public util· 
ity. The propriety of mentioning such bonds at all in the Longworth act has 
already been commented upon. Surely this clause is superfluous in section 3949, 
whatever may be the effect of the similar clause in section 3942; for assuming 
the clause to have the same effect as the descriptive clause in article XVIII, sec· 
tion 12 of the constitution (which is doubtful for reasons already pointed out), 
the constitutional provision referred tc expressly provides that such bonds shall 
not be subject to debt limitations. Therefore, it is not necessary for the statute 
to take them out of any such limitations. 

The foregoing comments all relate to those portions of the bill which affect 
debt limitations. \Ve come now to consider section 5649-2 as amended in the bill. 
This is a part of the ,Smith one per cent. law, and its function is, and always has 
been, to define what is known as the ''ten mill limitation'' on current expense 
tax levies of all taxing districts. The limitation is defined as being one upon the 
aggregate amount of taxes that may be levied. It includes within the ten mills 
all levies not specifically exempted therefrom by the section itself. This might 
not be the case if there were not some exceptions in the section, in which event 
we might look elsewhere to finu specific provisions constituting, under familiar 
rules, an exception to this general rule. But inasmuch as the sectiol! does except 
certain levies provided by other sections, the certain result is that levi"es not 
specifically excepted from the ten mills by the section itself are brought within 
that limitation. 

The levies which are at the present time excepted from the ten mill limitation 
are as follows: 

(1) In the first place they are those expressly excepted by present section 
5649·2, namely, emergency levies provided for in section 5649·4, levies voted by 
the people under section 5649-5, and interest and sinking fuml levies neeessary 
to provide for indebtedness incurred prior to June 2; Hlll, or subseq'.Iently to that 
date by a vote of the people. . 

(2) There are numerous levies provided for by laws passed after sedion 
.364\l-2, and by such subsequently passed laws expressly made exempt from the 
ten mill limitation. For example, the flood emergency levies authorize<l h,\' thl' 
act found in 103 0. L., 141; the so-called "Hite Road Law" le\".V pro\·ided for 
by section 6859·1 of the General Code; certain other road levies which l h:we in 
mind but have not specifically traced, and perhaps others. In shoJ;t, the exact 
scope of the ten mill limitation as it now exists cannot bt> ascertaine<l without 
examining laws providing for tax levies passed since June 2, 1911, and ascertaining 
whether or not such new levies are taken out of the ten mill limitation. 

Section 5649·2 as amended by house bill No. 414 mentions two such levies, al· 
though the reference to one is erroneous. Its exceptions are as follows: 

''Except as otherwise provide(] in section 5649-4, section 5649·5, sec· 
tion 8859-1 and section 7908 of the General Code.'' 

Of course, the reference to section "8859-1" is erroneous, there being 110 sUt·h 
~Petioli. What is meant is <loubtless section "6l:i5!l-1," and, when eorrPd<•d in 
this particular, thP provision woulfl ha\·e the effect of taking the Hite road law 
IPvy out of the ten mill limitation as it was intende<l to bE>. 

The reference to section 7\l08 bas the effect of taking the le\·,v for interest 
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and sinking fund purposes for bonds issued for a municipal university subsequently 
to .June 1, 1!110, out of thE' tl'n mill limitation as provided by sec>tion 7908 as 
anwruled 1 O:J 0. L. 4 72. 

)fy point here is that the Rite road law levy and the municipal university 
bonll levies are the only levies, of all the possible levies authorized by laws passed 
sinee .June 2, 1911, and by such laws made exempt from the ten mill limitation, 
which will be exempt from that limitation under section 5649·2 if it is enacted 
in the form in which the bill has been submitted to me. It may be the desire of 
the legislature to bring all such other levies within the ten mill limitation, and 
if that is the case, no criticism can be made of the bill in this particular. But 
if it is not the intention of the legislature to bring within the ten mill limitation 
any levies which are at present outside of that limitation, or to favor in this par· 
ticular, so to speak, the Rite road law levy and municipal university levy, to the 
exclusion of other levies which have heretofore been in a similar situation with 
rcspeet to the ten mill limitation, then some other and different language should 
be used in this connection. For a form of such language 1 refer you to my pre· 
vious opinion to you respecting this same bill. 

The principal change made in section 5649-2, however, is that which results 
from striking out the language: ''heretofore incurred or any indebtedness that 
may hereafter be incurred by vote of the people'' and inserting in lieu thereof 
the language: ''existing at the time this act takes effect or which may there· 
after be incurred.'' The language inserted does not add anything to the section 
as it would be if it was left out entirely. The object of the .amendment is merely 
to do away with the distinction between levies for interest and sinking fund pur­
poses on account of bonds issued by a vote of the people and such levies on ac­
count of suc> h bon<ls issued without a vote of the people, and to take all interest 
and sinking fund levies outside of the ten mill limitation, whether the bonds 
werp issued prior to June 2, 1911, or subsequently thereto, and whether issued under 
authority of a vote of the people or without such authority. 

By a saving clause added at the end of the section it is made clear that the 
fiftePn mill limitation is not to be affected by this amendment. The change is a 
nry material one, however, with respect to its effect upon the ten mill limitation. 

In this connection I refer you to my previous opinion, in which I pointed out 
that in order to be consistent the legislature should not amend section 5649-2 in 
this particular without also amending section 5649-3a. ::\fy reasons for this view 
are pxpressell in that opinion. 

Section 2 has the effect of exempting ''from this act'' the aet authorizing 
the creation of raphl transit commissioners in cities, passed on· )fay 17, 1915. It is 
my impression that this bill carries its own tax and debt limitations. However 
this may be, section 2 does not have the effect of taking the bonds and levies 
authorized in the Rapid Transit Commission act out of all the limitations, be· 
cause "this act" (i. e., house bill No. 414) is merely an amendment of certain 
sections of the Longworth and Smith laws, other sections not being nec•;ssarily 
affected thereby. In fact, section 2 of the bill is of doubtful import and effect 
in the use of the words "this act." 

Broadly speaking, the bill palpably seeks to make it more difficult for mu­
nicipalities to incur in<lebtedness and easier for them to pay it. I may be per­
mitted to say that this general policy is not open to criticism, but is entirely 
praiseworthy. It seems to me, howe\·er, that in numerous respects which I have 
pointed out the poli<'y of the bill is not well worked out. The measure is of such 
importance that it ought to be framed with unusual care. 

There are several detailed questions of policy ~:oncerning which I have not 
felt called upon to expr<'ss any judgment. For example, it occurs to me that the 
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practical effect of the bill is to require a two-thirds vote of the electors in the 
acquisition or installation of any public utility, of any importance, unless it is 
desired to issue mortgage bonds which are of doubtful marketability. 

Seetion 5 of article XVIII of the constitution provides for a referendum on 
the a~quisition of a public utility which may carry by a majority vote; but a 
majority vote of the electors under a referPIHlum would not be effective if a two· 
thir<ls vote were required to pro,·ide the ueeessary funds by the issuance of bonds 
other than mortgage bonds. 

It may be desirable so to restrict the municipal corporations in tht1Se par­
ticulars, but it should be clearly pointed out that the bill has this effect. 

411. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

'I'YPOGRAPHICAL ERROR IN TITLE OF HOUSE BILL NO. 202, DOES NOT 
AFFECT SUBSTANCE OF BILL. 

CoLUMBUS, OHio, May 27, 1915. 

HoN. FRANK B. vVrLLIS. Governor of Ohio, Columbus, Ohio. 
DEAR SrR :-You have requested my opinion as to the effect of a typogrnphical 

prror in the title of house bill iii o. 202, passer! May 20, 1915. 
The error lies in the fact that the title recites that it is an act "To ameml 

section 1447 of the General Code, whereas the main body of the bill, as well as 
other language in the title itself, shows that it is section 2447 tliat is to be 
amen <led. 

Tn my opinion this discrepam·y is to h<" trC"ate<l as a mere clPrical error aml in 
nowise nffPrts the snbstnnre of the hill. 

Respectfully, 
ErnVARD C. TURNER, 

A ttomey General. 

412. 

HOTTAE BILL NO. 160-CREATING PENSION FUND FOR EX-VOLUNTEER 
FTREl\fEN-QlTESTTON OF CONS'l'ITFTTON ALTTY OF BILL. 

Tire prm•isio11s re/atiz•e to holding of elections. in house bill No. 160, authori:::ing 
the creation of a pension fwrd for e:r-7•olrwtecr firemen. are sufficiently defi11ite and 
complete; but the definition thcreilz of those qualified to participate in the benefits 
of surlz ju11d is so r!'stricted as to make the 7t•ho/e bill probably unco11stitutional. 

COLUMBUS, OHIO, May 27, 1915. 

HoN. FRANK B. vVTLLIS, Goverllor of Ohio, Columbus, Ohio. 
DEAR S1R :-You have asked me to examine into the provisions of section 2 of 

house bill No. 160, passed ~fay 19, 1915, ancl to aclvise you as to whether or not the 
IJrovisions thereof constitute romplete nllfl effertive marhiner~' for hoMing the 
(']ection of which it speaks. 
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'I'he bill, as a wholP, proddPs for pension funds for PX·volunteer firPmen. The 
sP<'OtHl section of the act is in full as follows: 

''On the seeoncl ::\[on<lay of the month, following the passage of the 
or<linance providing for the establishment of such fund, an eleetion shall 
bp held to choose five trustees from the ex-\·olunteer firemen of smh mu­
nicipal corporation. The president of the couneil shall give notiee thereof 
through the medium of at least one newspaper of general circulatiou, and 
by written notice to the volunteer firemen's association, at least one 
week before said election.'' 

Seetion 3 relates also to the same subject and provides as follows: 

'' Yoting shall be by ballot, and the votes shall he canvassed by the 
president of the council or under his direction. The fi\·e members receiv­
ing the highe3t vote shall be elected for the ensuing year. In case of a 
tie vote it shall be decided by lot or in any other manner agreeable to 
the persons for whom such a tie vote was cast, which one of them shall 
have the office of trustee." 

By themselves these two sections do not seem to afford complete machinery 
for holding the election referred to, in that they do not specify who shall 
he l'ntitle<l to a vote at such election, or otherwise provide what might be deemed 
to he n<>cessary details. However, I refer you to section !J of the bill which con­
tains the following proviso: 

'' * * * Provided that no ex-volunteer fireman shall be eligible to 
t·eeeive a pension from such fund, or to hold office, vote for trustees, 
or in any way or manner participate in the benefits of such fund unless 
he has sen·ed as a \·olunteer fireman for a period of at least five consecu· 
tive yc•ars, and he of the age of fifty-five years when this law goes into 
l'ffe<'t. '' 

In my opinjon the language abo,·e quoted, in connection with the provisions of 
seetions 2 and ::l of the bill, make it effective in the pnrticular concerning which 
you inquirP. 'rhat is to say, while it does not specifically provide that the election 
he hel<l at any particular ]'lace, or otherwise regulate the manner of the casting of 
voh•f. exeept to provirle that voting shall be by ballot, yet tlte lark of surh pro­
,·isions would not, in my opinion, make the bill inoperative should it be approved. 

l <'annot refrain, however, from calling attention to what appears to be a 
BPrious quPstion respec-ting the validity of thP whole law arising out of thP Jan· 
guage of sertion 0, above quote<l. Because of its peculiar phraseology, a pPrson who 
h:Hl sen·pd for fin> const:'eutive years as a volunteer fireman would not be entitle<l 
to the hent:'fits of the funrl unlt:'ss he had arrive<l at the age of fifty·fi\'(' at tht:' 
time the ad took t:'ffert. Should he have the other qualifirations but not arri1·e at 
that age until otH> day after the taking effect of th£' hill, it would not he po~sihle 
for- him to participate in the benefits of the fund. This seems to be violatin• of 
nrtitle l, st:'ction 2 of the eonstitution of the state whirh declares that our go,·­
ernmt:'nt is instituter! for the equal protection and benefit of the people, and pre­
nnts the general assembly from passing laws which do not operate with equality 
upon all members of the elass to which they naturally apply. 

By limiting the benefits of the act to those persons who are of the age of 
fifty·fi,·e years when the law goes into effect, the bill creates a favored class by 
an arbitrary distinction, whith has no relation to the main purpose of the bill. 

While J would not p-o so far as to state positively that the bill would be helrl 
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unconstitutional if tested in the courts, especiaHy in view of the fact that you 
have not re,quested my opinion upon the question, yet I cannot avoid stating my 
eom·iction that the bill is violative of the constitutional principle to which I have 
referred. 

413. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

VACANCY OF COMMON PLEAS JUDGESHIP WHEN ORIGINAL TERM EX­
PIRES DECEMBER 31, 1916-SUCCESSOR ELECTED IN YEAR 1916 BY 
ELECTORS OF COUNTY FOR SHORT AND LONG TERMS. 

The successor of a persot~ appointed in Ma)', 1915, to fill a vacancy in the sub­
divisional comman pleas judgeship, the original term of which would expire on 
December 31, 1916, is to be elected at the regular election for commo11 pleas judges 
i11 the year 1916 by the electors of the county in which the judge, whose office 
became vacant, resided at the time of his election. Such election would be for the 
short term intervening between the date thereof and December 31, 1916. At the 
same election there must be chosen a county common pleas judge for the regular 
term commencing January 1, 1917. 

CoLUMBus, OHio, May 27, 1915. 

HoN. FRED W. McCoY, Prosecuting Attorney, Carrollton, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of May 24, 1915, in which 

you request my opinion upon the following questions: 

''As you have been informed by me, Mr. Harvey J. Eckley has been 
nppointerl and commissioned judge of the court of common pleas, for the 
first subdivision of the ninth jurlicial district, to fill the vacancy occurring 
by the resignation of Ron. John H. Fimple, who was elected in 1910. The 
vacancy occurred on the fourteenth day of May, 1915. l\ir. Eckley's com­
mission is dated that day, on the fifteenth he qualified by taking the re­
quired oath of office. His commission recites that he is to 'serve until his 
successo1· is elected and qualified.' 

''The question arises: 'Vhen is such successor to be elected~ 
"Does the 'annual election' mentioned in section 13, of article 4 of 

the constitution, mean the annual election to be held in November, 1916, 
or the election to be held in November, 1915~ 

"Is the successor to be elected by the electors of Carroll county 
only, or by the electors of the first subdivision of the ninth judicial dis­
tricH 

''Can a judge of the court of common pleas be elected in an odd num­
bered yead" 

All the questions which you ask have been answered in other opinions of this 
department. I hand you herewith a copy of my opinion to the bureau of inspec­
tion and supervision of public offices respecting several questions arising under 
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the amended constitution and statutes respecting the election and compensation 
of <·ommon pleas judges, which answers your third question by holding that the 
successor of Judge Eckley is to be elected by the electors of Carroll county 
only. 

I think you ha\·e already seen my opinion to Honorable Frank B. Willis, 
respecting the very situation concerning which you inquire, in which I state my 
conclusions respeeting your other questions, my view 'being that under the present 
constitution no election for common pleas judge can be held in an odd numbered 
year. So that whate\·er may be said acailemically of the effect of article XVII 
of the constitution upon article IV, section 1:3 thereof, the latter provision can­
not be held to authorize the election of a common pleas judge except in an e\·en 
numbered year. 

Inasmuch as my opmwn to Governor 'Villis was very short and merely ex­
pressed my conclusions without stating the reasons therefor, I may refer, in sup­
port of my opinion as therein given, to the case of State ex rei. v. :Metcalfe, 80 
0. S. 244. The facts in this case were as follows: (See opinion, page 253 et seq.) 

Judge Burrows commenced a term of six years as judge of the circuit court 
on February 9, 1903. He resigned on December :n, 1908, his resignation to take 
effect on .January 8, 1909. At the November election in 1908 Ron. E. E. Roberts 
was elected to succeed Judge Burrows for the term commencing on the ninth of 
February, HJ09, but died on i'lo\·ember 22, 1908. 

On January 4, 1909, Governor Harris appointed Judge :Metcalfe to serve from 
J'anuary !l, 1!109, until the election and qualification of his successor. Subse­
quently Governor Harmon appointed Mr. Hoyt to serve from February 9, 190!l, 
1..ntil the election and qualification of his successor, and the controversy was as 
to whether .Judge :Metcalfe or Judge Hoyt was entitled to bold the office after 
January !l, 1909. 

The question as to how long Judge Metcalfe's appointment by Governor 
Harris remained effective was, therefore, directly im·olved in the case. It was 
not, of course, strictly nPcessary for the court, in deciding in his favor as it did, 
to go further than to hold that the appointment of Mr. Hoyt by Governor Harmon 
was without effect and that Judge :Metcalfe was entitled to continue to hold the 
office after February !l, 1909. However, Judge Spear did say, in his opinion, at 
page 271 that: 

''It follows, and as <·on elusion we hold, that section 1:~ of artide IV 
of the eonstitution is still in forcP, and that it eontrols this case; that 
the dPath of .Ju<lgc Hoberts <lid not create a \·acaney in the office of eir­
c.:it j~dg<'; that the perio<l between the erul of the six years for which 
.Judg~ Burrows had been eledetl an<l the election an<l qualifieatiO!l of a 
sU<'Cl';for (NoPcmbcr. 1910), became a part of Judge Burrows' term; that 
the resignation of .Judge Burrows carried with it the balant'e of his entire 
term, in<"iu<ling the interim above referred to; that Judge l\fetcalfe, by 
rea~on of his appointment and qualification, succee<led to all that Judge 
Burrows resigned, and was thus clothed with the power to hold the oflice 
until a SU<'<"l'~for ~houltl be elected and qualified, and that the appointment 
of rPiator to takp effect February 1, 190\J, was ineffecth·e to give any 
title to the oflit•f'. \\' e <lesire to emphasize that the crucial question at 
i~sue is not wlwthPr or no, as a general proposition, hy fon·e of our t·on­
stitution and laws, a judge hol<ls O\'er until his su<·<·Pssor is p)e<"te<l an<l 
qualifiP<I. Hut thP qupstion is, What is the l'ffPd of an appointml'nt to 
fill a nu·an<·.''! \\'p think, for tlw reasons hPrPtofore given, the effP<"t dis­
tindl." J'l'l'S<"rilll'd h." sPdion t:l of artklc J \', \·iz.: to elothe the appointee 
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with the power to hold until a successor is elected anti qualified, affortls 
the answer. If this is so, then the relator can have no possible standing 
to demand the ·office.'' 

If the court had regartled section 13 of article IV as reqmrmg an election at 
the next succeeding November to choose a judge to succeed the appointed judge, 
the election in Xovember, 1909, instead of November, 1910, would have been desig­
nated as the proper election. It is true that this point was conceded by both 
sides (see page 255 of the opinion). However, on page 257 of the opinion, in 
speaking of the effect of the various provisions of article XVII, Judge Spear 
says: 

''That regarding vacancies in elective state offices is practically the 
equivalent of the provision of section 13 of article IV, although more 
comprehensive in its application.'' 

The first branch of the syllabus of this case is as follows: 

''Article XVll of the constitution, adopted Nevember 7, 1905, does 
not expressly repea I or abrogate section 13 of article IV of the constitu­
tion, nor is it in conflict therewith; and applying to the construction of 
the former section the established rule that repeals by implication are not 
favored, it follows that the clause of section 13 which provides that 
where 'the office of any judge becomes vacant before the expiration of 
the regular term for which· he was elected, the vacancy shall be filled 
by appointment by the governor until a successor is elected and qualifietl,' 
remains in force.'' 

It is significant that the court did not hold that entire section 13 of article 
IV remain in force, but only so much of it as is quoted in the above branch ·of 
the syllabus. Having regard to all these considerations, as well as to the argu· 
ment of the opinion as a whole, which is too lengthy to be quoted here, it seems 
clear that the court held that that part of article IV, section 13 which provides 
that: 

'' * * Such successor shall be elected for the unexpired term, at 
the first annual eledion that oecUJ·s more than thirty days after the va­
eane~· shall have happened,'' 

is supplanted by that clause of artiele X\'U, subsequently adopted, which pro\·idcs 
as to all state officers that: 

'' * * * E\·en· sueh n\ean('y shall be filled by election at tlze first 
r;eucra/ clcctioll for the office whieh is \'acant, that oceurs more than thirty 
days after the \'aeancy shall have occurred. The person elected shall fill 
the office for the unexpired term.'' 

Inasmueh as sedion 1 of artiele XV.IT pro,·i,lcs that: 

'' I~IPctiou for state and •·ount_y olli,·<:>rs shall be held on the first 
Tu<'sda_y aftC'r the first )londa~· iu :\o,·emh<'r '" ~hf! even uuull)('red 
years,'' 
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it follow~, of course, that: ''general election for the office of common pleas 
judge'' can only be held in the even numbered years. 

The legislature acted on this theory when it provided in the act found in 
104 0. L. 243 that: 

'' ·• " * When a vacancy may have occurred in the office of any 
judge of the court of common pleas, in office or elected thereto prior to 
January 1, 1913, his successor shall be elected for the unexpired term at 
the first annual election that occurs in an even Humbered }'ear more than 
thirty days after such vacancy may have occurred, and such election 
shall be by the qualified electors of the county in which the judge, who~e 
ofi;ce became Yacant, resided at the time of his election.'' 

The foregoing considerations constitute my reasons for holding, as I did 
in my opinion to the governor, ·a copy of which you have seen, that Judge Eck­
ley's successor will be elected in November, 1916. 

The above quoted provision of section 1532, as amended 104 0. L. 243, con­
stitutes my reason for holding that the election in November, 1916, will be by 
the qualified electors of Carroll county only, not by those of the first subdivision 
of the ninth judicial district. I have fully developed my reason, on this point, 
in the enclosed opinion to the bureau of inspection and supervision of public 
offices. 

You will observe that in November, 1916, two positions will have to be filled, 
viz.: the office of common pleas judge for the term beginning immediately and 
extending to January 1, 1917, and the office of common pleas judge for the regular 
term of six years, beginning on said last named date. 

l:nder the provisions of section 1532, supra, both of these positions will be 
filled by the same group of electors, viz.: those of Carroll county only. 

414. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

DISTINCTION BETWEEN ''INTERURBAN RAILROAD'' AND RAILROAD-
1\IANNBR OF OPERATING PASSENGER AND FREIGHT TRAINS IS THE 
CRITERION. 

A commercial railroad, organized and originally operated as such, does not lose its 
character and take on that of an interurban railroad, as to any part of its business, 
by installing electric cars for the transportation of passengers and operating such 
cars with relative frequent stops, when the train service is no more frequent thm~ 
it was prior to electrification. 

CoLUMBUS, OHIO, May 27, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLD1EN :-On May 20th, you sent to me a statement of facts and other 

data concerning the operations of the Lorain, Ashland & Southern Railroad Com· 
pany, and requested my opinion as to whether the company's operations con­
stitute it an ''interurban railroad'' within the meaning of section 5416 of the 

28-A. G. 
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General Code with respect to its electric passenger service, it being conceded that 
with respect to its freight service the company is a "railroad" within thtJ mean­
ing of said section . 

. The facts as shown by the papers submitted are as follows: 
The company was organized as a commercial railroad company, and for a time 

conducted its operations in the usual manner; that is, both its passenger and 
freight trains were hauled by steam locomotives, the former making only station 
stops and there being but a limited number of such·passenger trains per day. Re­
cently, however, the company has discontinued the use of steam power in the 
propulsion of its passenger trains and, except on very infrequent occasions, uses 
electric cars for such service. These cars, which are operated over the entire 
line of the company, stop with relative frequency, as is shown by the time table 
issued by the company; that is, the stops are not limited to stations, but the cars 
also stop at cross roads. However, the company still operates but two trains a 
day each way over each of its divisions. 

It will not be helpful in discussing this question to quote the definitions of 
section 5416 of the General Code, as it must be admitted that these definitions are 
neither complete nor satisfactory and fail to show any distinction whatever be· 
tween an ''interurban rallroad company'' and a ''railroad company.'' This is 
for tLe reason that the definitions employ terms which themselves require defini­
tion, so that in the final analysis the distinction between an ''interurban rail· 
road'' and a ''railroad'' must be sought outside of the statute. 

Of course, though the distinction is difficult to find, it is a very mate1·ial one, 
for railroad companies are required to pay excise taxes on their gross intrastate 
earnings at the rate of 4 per cent., while the rate as to interurban railroads is 
1.2 per cent. 

The company relies upon the case of Cincinnati, Georgetown & Portsmouth 
Railroad Co. v. Poland, 10 N. P. (n. s.), 617, affirmed without report 88 0. S., 596. 
In this case Judge Kinkead, of the Franklin county common pleas court, after 
discussing the difficulty of distinguishing between an ''interurban railroad'' and 
what he called a ''commercial railroad,'' held on the specific cases before him 
that where a company originally incorporated as a steam railroad had so changed 
the character of its operations as to abandon steam except for very limited 
freight service, to run single cars propelled by electricity, to reduce its fares, 
operate passenger trains making very frequent stops on a comparatively frequent 
schedule, etc., it had become in contemplation of the taxation law an interurban 
railroad company instead of a steam railroad company; but that it was possible 
for a company to carry on both classes of business, in which event, if the earn­
ings from the- two classes could be separated, the company should pay excise taxes 
both as an interurban railroad company and as a steam railroad company, basing 
the one charge at the rate of 1.2 per cent. on the earnings from the one class of 

_business and the other charge at the rate of 4 per cent. upon the earnings from the 
other class. 

Judge Kinkead had three specific cases before him, in two of which the judg­
ment of the court was that the company should pay taxes as an interurban rail­
road company only. The third case, in which the judgment was that the com­
pany should pay taxes on both classes of business, was as a matter of fact a sep­
arate action. 

Of these three cases the first two only were taken to the supreme court and 
affirmed. The third case, as the co=ission knows, was never passed upon by any 
higher court: In point of fact, when the case reached the circuit court on appeal, 
the plaintiff company so amended its pleadings as to pray for a judgment to the 
effect that it should pay excise taxes on its entire business at the rate of 1.2 
per cent.; and there being no real difference between the facts of this case and 
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those of the two cases that went to the supreme court, they were all disposed of 
in precise!~: the same manner when the decision of the supreme court was ren­
dered. 

Thus it is seen that the affirmance by the supreme court of the case of Cin­
cinnati, Georgetown. & Portsmouth Railroad Co. v. Poland does not constitute an 
appro,·al of Judge Kinkead's holding that the third company, which was the 
Youngstown & Ohio River Railroad Company, was liable for taxes in two capaci­
ties. 

I mention these facts, however, merely to make clear what the supreme court 
of the state held in the case cited; for it is not necessary in order to answer your 
question to consider the correctness of Judge Kinkead's opinion that one company 
may be liable for excise taxes both as an interurban railroad company and as a 
railroad company, on separate branches of its business. 

L'pon careful examination of the record in the Cincinnati, Georgetown & 
Portsmouth Railroall Company case I find that the following conclusions of law 
are justified by the court's judgment: 

In the first place, the distinction between an "interurban railroad" and a 
"railroad" is not determined by the motive power used. Therefore, the mere 
fact that an otherwise commercial railroad uses electricity to propel its passenger 
trains does not change the character of the operation. 

It follows also from this conclusion that no particular type of motive power 
other than steam is necessary in order to constitute an interurban service as dis­
tinguished from a commercial service. 

In the second place, the manner of operating trains, both passenger and 
freight, is the final criterion. 

Xow in the case cited, the two changes in the method of operation, other 
than that respecting motive power, were the change with respect to the number of 
stops made by each train or car and the change in the number of cars operated. 
There were other changes with respect to the operation of the freight service, but 
as freight operations are not involved in your inquiry I omit mention of them. 

"In the case which you submit there has been a change with respect to the 
frequency with which the passenger cars operated by the company stop, but there 
has been no change with respect to the number of trains or cars operated. 'fhe 
question is thus raised as to whether a change in the one particular, without a 
change in the other, is sufficient to change the character of the passenger service 
from that of a ''commercial railroad'' to that of an ''interurban railroad.'' 

In my opinion, both elements are necessary in order to effect a change in the 
character of the operation. 

In Hocking Valley Railway Company v. the Public Utilities Commission, 92 
0. S., -, decided May 16, 1915, and not yet reported, the Public Utilities Com­
mission had ordered the railway company to continue to furnish a certain ''inter­
urban sen·ice '' which it had undertaken, the question being as to the validity of 
this order. The court in sustaining the same found it necessary to determine what 
an ''interurban service'' is, ·and on that point used the following language, per 
Johnson, J.: 

''It is important that an adequate conception should be had of the 
meaning of the term 'interurban service.' It is obvious that the com­
mission used tht> term as meaning a service consisting of cars or trains 
which are run more frequently than any through steam passenger service, 
a11d also a service in which frequent stops are made, so that patrons need 
not walk far along the line to arrive at the nearest stopping place. Such 
a sen·ice is to be distinguished from the ordinary passenger trains of 
ftt>am railroads in that the latter do not stop except at regular stations 
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located in cities or villages, which are at intervals much greater than 
the stops which the evidence shows were made by the defendant on the 
}Jortion of its line involved in this proceeding.'' 

In this case the court seemed to recognize the two distinguishing character­
istics of an interurban service as distinguished from a commercial service, and 
the fact that both of them are mentioned shows that the court had in mind at 
least that both are necessary elements of the ·distinction. 

I, therefore, conclude that the Lorain, Ashland & Southern Railway Company 
did not change the character of its passenger service from ''commercial'' to ''in­
terurban'' merely by installing electric power and increasing the frequency of the 
stops made by its trains, when it did not at the same time commence the operation 
of trains on a relatively frequent schedule, such as is the rule in the operation of 
interurban railroads generally. 

I may add that the figures submitted with the papers show that this railroad 
is essentially a commercial railroad, its passenger service being quite subordinate 
to its freight business; so that if it should be held, notwithstanding Judge 
Kinkead's decision with respect to the Youngstown & Ohio River Railroad Com­
pany, that a given corporation would be subject to excise taxation either as a 
commercial railroad company or as an interurban railroad company, without be­
ing permitted to divide its business and pay at a different rate on each class, 
then, in whatever light the passenber operations of the Lorain, Ashland & South­
ern Railroad Company might be viewed, the road as a whole would have to be 
regarded as a commercial railroad. 

It is therefore my opinion that excise taxes should be charged against the 
Lorain, Ashland & Southern Railroad Company with respect to all of its earnings 
at the rate of 4 per cent. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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415. 

TOWXSHIP TRCST.EES-CO~IPEXSATIOX FOR ROAD DIPROYE~IEXT IX 
TOWXSHIP-TRl:STEES PAID l:XDER Al:THORITY OF SECTIOX 6999, 
GEXERAL CODE-TOWXSHIP TREASTJRER PAID l:NDER ATITHORITY 
OF SECTIOX 7015, GENERAL CODE-SERVICES OF TOWXSHIP CLERK 
GOVERNED BY SECTION 6999, GENERAL CODE-IN LIEU OF ALLOW­
ANCE l:XDER SECTION 3308, GENERAL CODE. 

For the services rendered by the township trustees under the general plan of 
road improvement adopted by the electors of a township, under authority of section 
6976, G. C., said trustees are to be compensated under authority of section 6999, 
G. C., and not under authority of section 3294, G. C., and for the services rendered 
by the township treasurer under such plan said treasurer is to be compensated under 
authority of section 7015, G. C., and not under section 3308, G. C. 

For the services rendered by the township clerk in the performance of duties 
required by the statutes governing the aforesaid plan, said clerk is entitled to a 
reasonable compensation not to exceed $100.00 in any one year, to be allowed by 
the township trustees under authority of section 6999, G. C., and said compensation 
is in lieu of any allowance for said service under authority of section 3308, G. C., 
and is subject to the limitation of $150.00 a year provided by said section. 

CoLUMBUS, OHio, May 27, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of May 12th you request my opinion upon the 

following questions: 

''If a road that does not enter or run through a village or city in the 
meaning of section 6976 is improved by a board of township trustees un­
der sections 6976 to 7018, General Code, can officials legally draw the com­
pensation therein provided or should they draw their compensation as 
fixed by other sections~ That is, should the treasurer be compensated un­
rler section 7015, General Code, or :1318, :wd township trustees uncler sec­
tion 6999 or section 3294, General Code~ 

''Should the clerk draw the additional compensation provided in sec­
tion 6999, General Code~'' 

Section 6976 to 7018, inclusive, of the General Code, as found in the chapter 
relating to township roads, and under the subdivision of said chapter relating to 
roads partly in a municipality, provide a general plan for the improvement and 
maintenance of the roads of a township including a road running into or through 
a village or city within such township. 

Upon the adoption of said plan: by the majority vote of the qualified electors 
of such township voting at an election held for said purpose, ample authority is 
given for the administration of the work contemplated by such plan and to pro­
vide the necessary funds to pay the cost and expense of such improvement. 

Under said plan the township trustees may improve any road in the town­
ship which has been designated by the commissioners appointed under authority 
of section 6982, G. C. 

In case the township trustees determine to improve a road in the township, 
designated by said commissioners under authority of section 6985, G. C., and it 
happens that said road does not enter or extend through a village or city in said 
township, you inquire whether the trustees are to be compensated under section 
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6999, G. C., and the township treasurer under section 7015, G. C., or should said 
trustees be compensated under section 3294, G. C., and said treasurer under the 
provision of section 3318. G. C. 

These sections provide as follows: 

''Section 6999. For the duties performed under the provisions of this 
chapter, the trustees, upon filing an itemized statement with the clerk of 
such township, as provided by law, shall receive two dollars per day for 
the, time actually employed in addition to the fees allowed otherwise by 
law for other services. Such compensation shall not in any one year ex­
ceed one hundred dollars each, for the services performed under such sub­
division. The trustees shall allow the township clerk for his services 
under such subdivision a reasonable compensation, not to exceed one 
hundred dollars in any one year. 

"Section 7015. The treasurer of such township shall receive and dis· 
burse a 11 money arising from the provisions of this subdivision of this 
chapter. He shall receive as compensation therefo1· one-half of one per 
cent. of the first ten thousand dollars, or less, distributed in any one year, 
and one-fourth of one per cent. of any amount in excess of ten thousand 
dollars, to be paid out of the township funds, and he shall not receive 
other compensation for services rendered under such subdivision. 

"Section 3994. Each trustee shall be entitled to one dollar and fifty 
cents for each llay of service in the discharge of his duties in relation to 
partition fences, to be paid in equal proportions by the parties, and one 
dollar and fifty cents for each day of service in the business of the town­
ship, to be paid from the township treasury. The compensation of any 
trustee to be paid from the treasury shall not exceed one hundred and fifty 
dollars in any year including services in connection with the poor. Each 
trustee shall present an itemized statement of his account for such per 
diem and services, which shall be filed with the clerk of the township, and 
by him preserved for inspection by any person interested. 

"Section 3318. .The treasurer shall be allowed and may retain as his 
fees for receiving, safe keeping and paying out moneys belonging to the 
township treasury, two per cent. of all moneys paid out by him upon the 
order of the township trustees.'' a 

It will be observed that for the duties performed by the township trustees 
under the provisions of sections 6976 to 7018, inclusive, of the General Code, each 
trustee, upon filing an itemized statement with the clerk as provided by law, is 
entitled to receive two dollars per day for the time actually employed ''in addi­
tion to the fees allowed otherwise by law for other services.'' 

Under section 7015, General Code, the township treasurer is required to receive 
and disburse all money used in the administration of the general plan of improve­
ment, above referred to, and as compensation therefor he is entitled to one-half 
of one per cent. on the first ten thousand dollars, or less, distributed in any one 
year, and one-fourth of one per cent. on any amount in excess of ten thousand 
dollars, to be paid out of the township funds, and he is not entitled to any other 
compensation for such services. 

It is clear that the provisions of section 6999 and section 7015, G. C., are 
special in their application and do not conflict with the general provisions of sec­
tions 3294 and 3318, G. C. 

Replying to your first question, I am of the opinion that, for the services 
rendered by the township trustees under the general plan of road improvement 
adopted by the electors of the township under authority of section 6976, et seq., 
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of the General Code, said trustees are to be compensated under authority of sec· 
tion 6999, G. C., and not under authority of section 3294, G. C., and that, for the 
services rendered by the township treasurer, under said plan, said treasurer is to 
be compensated under authority of section 7015, G. C., and not under section 3318, 
G. C. 

The latter part of section 6999, G. C., provides: 

''The trustees shall allow the township clerk for his services under 
such subdivision a reasonable compensation, not to exceed one hundred 
dollars in any one year.'' 

Section 3308, G. C., provides: 

"The clerk shall be entitled to the following fees, to be paid by the 
parties requiring the service: Twenty-five cents for recording each mark 
or brand; ten cents for each hundred words of rec·ord required in the estab­
lishment of township roads, to be opened and repaired by the 1)arties; 
ten cents for each hundred words of records or copies in matters relating 
to partition fences, but not less than twenty-five cents for any one copy, 
to be paid from the township treasury; ten cents for each hundr.ed words 
of record required in the establishment of township roads, to be opened 
and kept in repair by the superintendents; for keeping the record of the 
proceedings of the trustees, stating and making copies of accounts and 
settlements, attending suits for any against the township, and for any 
other township business the trustees require him to perform, such reason­
able compensation as they allow. In no one year shall he be entitled to 
re<;eive from the township treasury more than one hundred and fifty 
dollars.'' 

You inquire whether the clerk of the township, in the case above referred 
to, is entitled to compensation for services rendered, under the abo,·e provision of 
section 6999, G. -C., in addition to the compensation authorizNl hy section 3308, 
G. 0. 

The provision of section 6999, G. C., as above quoted, is special in its appli­
eation, is not in conflict with the general lJrovision of secton 3308, G. C., but is 
limited by the provision of the latter section. 

It will be observed, under the provision of section 3308, G. C., that for any 
business which the township trustees may require the clerk to perform, other than 
that enumerated in said section, said trustees may allow reasonable compensation 
subject to the limitation that in no one year shall said clerk be entitled to receive 
from the township treasury more than one hundred and fifty dollars ($1 50.00). 

Replying to your second question, I am of the opinion that for services ren­
dered by the township clerk in the performance of duties required by the statutes 
governing the aforesaid plan of township road improvement, said clerk is entitled 
to a reasonable compensation not to exceed $100.00 in any one year, to be allowed 
by the township trustees under authority of section 6999, G. C., and that said 
compensation is in lieu of any allowance for such service under authority of sec­
tion 3308, G. C., and is subject to the limitation of one hundred and fifty dollars 
($1 50.00) per year provided by said section. 

Respectfully, 
EDWARD C. TeRXER, 

Attorl!eJ! General. 
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416. 

HOUSE BILL NO. 469-CONFERS AUTHORITY TO LE•ASE CANAL LANDS 
ON CERTAIN BOARDS WHICH HAVE BEE::'\ ABOLISHED. 

House bill No. 469 seeks to confer authority to lease canal lands on certain 
boards which have been abolished. Tlze bill ma)•, therefore, be tmworkable in its 
present form, and if time permits it would be wise to again amend section 13965 
of the Appendi.r to tlze General Code. 

CoLUMBUs, OHm, May 28, 1915. 

HoN. FRANK B. ·WILLIS, Governor of Ohio, Columbus, Ohio. 
1IY DEAR GoVERNOR:-You have requested my opinion as to the effect of house 

bill No. 469 to which bill I called your attention several days ago. This bill is 
entitled ''An act to amend section 13965 of the General Code, to provide for the 
extension of existing leases of state canal lands.'' 

The section as amended follows the exact language of the old section, and 
also contains the following further and additional provision: 

''Any owner of an existing lease for state canal lands may surrender 
the same to the state in order to have the land described therein included 
in a new lease, which shall not be for a greater term than fifteen years, 
and the application therefor shall definitely set forth the reasons why an 
extension of the lease is desired, but before granting a new lease for such 
state canal land, the superintendent of public works must be satisfied that 
the extension of the lease is for the purpose of making a valuable improve­
ment thereon, which the lessee could not otherwise afford to make for the 
remaining portion of the unexpired lease. When a new lease, which shall 
not be for a less rental than the original lease, has been granted and ap­
proved by the governor and the attorney general, the superintendent of 
public works shall cancel the original lease.'' 

In repealing and re-enacting the section in question the author of the language 
used in the amended section, in so far as such amended section covers the exact 
subject-matter of the old section, apparently failed to note that the canal u,m­
mission of Ohio, the board of public works of Ohio, and the office of chief en­
gineer of public works of Ohio, have all been abolished by legislative enactment, 
and that there is not at the present time any canal commission, any board of 
public works, or any chief engineer of public works. 

The duties of the board of public works and the Ohio canal commission in 
the selling or leasing of canal or state lands have by section 464, G. C., 103 0. L., 
127, been cast upon the superintendent of public works. There is, therefore, grave 
danger that the section in its amended form, in so far as it relates to the making 
of new leases, is unworkable, for the reason that it seeks to confer the authority 
to make these leases upon officials and boards who have no existence at the pres­
ent time. While it might be possible that the courts would give to this section 
as amended such an interpretation as to make it workable, yet if time and op­
portunity permit it would be advisable for the present legislature to take such 
action as would remove all doubt in the premises. This action would involve again 
amending the section by striking out the expressions ''said commission,'' ''the 
board of public works,'' and ''the chief engineer of public works'' wherever they 
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occur in the section and substituting therefor the expression ''the superintendent 
of public works.'' The section as redrafted in accordance with the above sug­
gestion would read as follows: 

''That each and every tract of land, and any part of the berme bank 
of any canal, canal basin, reservoir and outer slope of the towing path em­
bankment, which the superintendent of public works shall find to be the 
property of the state of Ohio, the use of which; in the opinion of the 
superintendent of public works, if leased, would not materially injure or 
interfere with the maintenance and navigation of any of the canals of 
this state, shall be valued by the superintendent of public works at its 
true value in money, and if such land shall not then be under an existing 
lease, may be leased for any purpose or purposes other than for railroads 
operated by steam, but the superintendent of public works shall have 
power to make leases and prescribe regulations for the crossing of the 
canals, canal basins or canal lands by any railroad operated by steam, elec­
tricity or other motive power, or for the necessary use, for railroad pur­
poses, of any part of the berme banks of a canal, canal basin or any por­
tion of the canal lands for a distance not exceeding two miles, or if then 
under an existing lease, then at the expiration of such lease, may be leased 
on the terms and conditions hereinafter in this act provided for, but rail­
road companies unlawfully in the possession and use of state land at the 
date of the passage of this act shall take a lease thereon for the term of 
fifteen years in the same manner as when lands are leased for other pur­
poses, or remove their tracks, buildings or other structures from said land. 
Any owner of an existing lease for state canal lands may surrender the 
same to the state in order to have the land described therein included in 
a new lease, which shall not be for a greater term than fifteen years, 
and the application therefor shall definitely set forth the reasons why an 
extension of the lease is desired, but before granting a new lease for 
such state canal land, the superintendent of public works must be satis­
fied that the extension of the lease is for the purpose of making a valuable 
improvement thereon, which the lessee could not otherwise afford to make 
for the remaining portion of the unexpired lease. When a new lease, whi"ch 
shall not be for a less rental than the original lease, bas been granted 
and approved by the governor and attorney general, the superintendent of 
public works shall cancel the original lease.'' 

I also call your attention to the fact that section 13695 is found in the Ap­
pendix of the General Code, and not in the General Code. If it should be deemed 
advisable to clear up by legislative action the matter first referred to herein, then 
the expression "General Code" as"found in th"e title of the bill, and also in section 
1 and section 2 thereof, should be changed to read ''Appendix to the General 
Code.'' 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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417. 

AMENDED SENATE BILL NO. 317 AMENDS HOUSE BILL NO. 29, AL· 
THO"C"GH :XO REFERENCE IS MADE IX TITLE OR ENACTING CLAUSE 
OF LATTER BILL TO THE FOR~iER-INTENTION OF LEGISLATURE 
IS EXPRESSED. 

CoLUMBUs, OHIO, May 28, 1915. 

HoN. FRAXK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-You have submitted to me for inspection amended senate bill No. 

317, and requested my opinion as to whether said bill is sufficiently definite and 
certain as to indicate what act it is intended to amend. The uncertainty arises 
out of the language used in the title of said act as well as in section 1. Said act 
is entitled: 

''An act to amend sections 31, 32 and 39 of the act entitled: 'An 
act to provide for the listing and Yaluation of property for purposes of 
taxation and to repeal certain sections of the General Code, relating there· 
to.' " 

Section 1 provides as follows: 

''Section 1. That sections 31, 32 and 39 of the act entitled: 'An 
act to provide for the listing and valuation of property for the purposes 
of taxation and to repeal certain sections of the General Code, relating 
thereto,' be and the same are hereby amended to read as follows: '' 

\Vhile no reference is made, either in the title or in section 1 of the act, 
to the date on which, the act which it is sought to amend was passed, yet from a 
consideration of the entire act I am of the opinion that the intention of the leg­
islature to amend what is known as the Parrett-Whittemore bill, being house bill 
No. 29, which passed the General Assembly on May 7, 1915, and by you approved 
on May 8, 1915, is sufficiently expressed. No other legislation of a similar nature 
has been enacted by any general assembly haying the title quoted, and it is there­
fore e,·ident that the Parrett-Whittemore bill is the legislation sought to be 
amended. Respectfully, 

418. 

Enw ARD C. TuRNER, 
Attorney General. 

P. S.-Amended senate bill No. 317 is herewith returned. 
~' 

DE·LAWARE Am-WRY-APPROVAL OF cm~·TRACT OF M. GALLUP FOR 
CONSTRUCTION OF ARMORY. 

Proceedings of advertising and awarding of co11tract to M. Gallup for con­
struction of Del?ware armory is regular and accordingly approved. 

CoLUMBUS, OHIO, 11ay 28, 1915. 

HoN. BYROX L. BARGAR, Secretary, Ohio State Armory Board, Columbus, Ohio. 
DEAR SrR :-Permit me to acknowledge receipt of your communication of :M:ay 

26, 1915, which is as follows: 
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"I herewith have the honor to transmit the following papers: 
"(a) The five proposals for complete construction of the Delaware 

armory according to plans and specifications. 
''(b) Extract from the minutes of the Ohio state armory board of 

May 25, 1915, showing the action taken by said board relative to said 
armory and the award of contract to the lowest bidder, subject to your 
approval. 

" (c) Proof of publication of advertisement for bids for Delaware 
armory, in the Delaware Gazette. 

''Three hundred eighty dollars is a little more than two per cent. of 
the estimated cost of the building complete. Each bid was accompanied 
by a certified check for not less than that amount. 

"Please indicate whether the award of contract, as shown by said 
papers, meets with your approval.'' 

875 

With your letter you submit an extract from the minutes of the meeting of 
the Ohio state armory board held on May 25, 1915, relative to the proposed con­
struction of the Delaware armory, which extract is as follows: 

"Delaware County: Prior to twelve o'clock noon, the board found 
five bids filed according to law and pursuant to advertisement in the ad­
jutant general's office, relating to the proposed construction of the Dela­
ware armory. At 12:05 p. m. the said five bids were publicly opened and 
found to be as follows: 

''Clemmer and Johnson, Hicksville, Ohio-

Labor --------------------------------------------
~aterial ------------------------------------------

Total-----------------------------------------
Labor (maple floor deducted)----------------------­
Material (maple floor deducted)---------------------

$6,000 00 
12,739 00 

$18,739 00 
$6,000 00 
12,389 00 

Total ----------------------------------------- $18,389 00 
Certified check------------------------------------ $400 00 

'' J. C. Easley, Rushylvania, Ohio-
Building complete (omitting maple floor)------------ $18,391 50 
Certified check------------------------------------ 380 00 
Bid bond------------------------------------------ 380 00 

'' l\L Gallup, Defiance, Ohio-

Labor --------------------------------------------
l\Iaterial ____________ -------- ___ ----------- ______ _ 

Total -----------------------------------------
Labor (maple floor deducted)-----------------------
l\faterial (maple floor deducted)--------------------

$6,959 01 
11,489 48 

$18,448 49 
$6,908 01 
11,058 48 

Total ----------------------------------------- $17,966 49 
Certified check----------------------------------- $400 00 

'' l\feyers Brothers, Leipsic, Ohio-

Labor --------------------------------------------
Material --------------------------------------: __ _ 
Total --~------------------------------------------
1\o bid on deduction of maple floor. 
Certified check-------------------------------------

$18,760 00 
18,760 00 
18,760 00 

380 00 
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''Ernest Kroemer, Dayton, Ohio-
Labor (maple floor deducted)----------------------­
Material (maple floor deducted) __ ----_-----_--------

Total -------------~---------~---------------------
Certified check-------------------------------------

$18,998 00 
18,998 00 
18,998 00 

380 00 

"Delaware Armory--Continued. After inspection and consideration 
of said bids it was unanimously 

Resolved, That the bid of l\L Gallup, of Defiance, Ohio, is the lowest 
bid which complies with the plans and specifications, and it is further de· 
termined that it would be to the best interests of the state to accept said 
bid without the maple flooring, it being the lowest bid with or without said 
flooring. The board, therefore, accepts the bid of l\L Gallup for construc­
tion of the Delaware armory complete, according to plans and specifica­
tions, including material an.d labor and all branches of the work except 
the maple flooring, at the said bid price of seventeen thousand, nine hun­
dred and sixty-six and 49/100 dollars ($17,966.49), and said M. Gallup 
is hereby awarded a contract for said work at said price, both award and 
contract being subject to the approval of the attorney general of Ohio. 
The contract bong is hereby fixed at $9,000.00. 

''I hereby certify that the above is a true copy of the minutes of the 
Ohio state armory board. 

(Signed) ''B. L. BARGAR, Secretary.'' 

The proposals of the five bidders referred to in the abstract from the minutes, 
together with the affidavit of publication submitted by you have been examined, 
and upon a comparison of the proposals it is found that the bid of l\L Gallup, of 
Defiance, Ohio, is the lowest of those submitted providing for the construction of 
the Delawar·e armory, omitting the maple flooring specified. 

I find that the notice to contractors, which was published in the Delaware 
Gazette for a period of four consecutive weeks to be regular, and also the. proceed­
ings of the state armory board awarding the contract to M. Gallup subject to the 
approval of the undersigned. 

It is my opinion, therefore, that from all the facts before me the contract 
should be awarded to M. Gallup, of. Defiance, Ohio, and when the contract is sub­
mitted to this office immediate attention will be given to the matter of its formal 
approval. 

The proposals of the various officers, and the proof of publication are herewith 
returned to you for your files. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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419. 

BOARD OF- EDL'CATION-CAN SELL SCHOOL LANDS VALUED AT LESS 
THAN $300.00, IF A RESOLUTION PASSED BY THE BOARD DETER­
MINES THAT A FEE IS IN THE BOARD, THE LAND IS NOT NEEDED 
FOR SCHOOL PURPOSES AND THE SALE IS FOR THE BEST INTEREST 
OF THE SCHOOL DISTRICT. 

The board of education of a school district, acting under authority of section 
4749, G. C., may determi1le by resolution that certain real property which said boards 
owns in fee is not needed for school purposes and that it is for the best interest 
of the school district to sell the same, and if the value of said property is less than 
three hu11dred dollars the provisions of section 4756, G. C., as amended in 103 0. L., 
536, are not aPPliJ:able to the sale of said property a11d the same may be disposed of 
at pri·uate sale. 

CoLUMBUS, Omo, May 28, 1915. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR SrR :-In your letter of May 20th, you request my opinion, as follows: 

''We are requested by the board of education of a special school dis­
trict in this county to advise whether or not the board can sell outright a 
strip of school land for one hundred dollars after the adoption of said 
board of a resolution authorizing the sale and without posting notices or 
advertising~ 

''Section 4756 of the General Code, governs the sale of school prop­
erty by a board of education when the value of said property exceeds 
three hundred dollars, but we find no provisions governing sales when the 
Yalue is less than three hundred dollars. 

"We are accordingly asking that you advise if it will be necessary 
for the board to take any action further than to adopt a resolution author­
izing the sale in question.'' 

Section 4749, G. C., provides: 

''The board of education of each school district, organized under the 
provisions of this title, shall be a body politic and corporate, and, as such, 
capable of suing and being sued, contracting and being contracted with, 
acquiring, holding, possessing and disposing of real and personal prop­
erty, and taking and holding in trust for the use and benefit of such dis­
trict any grant or devise of land and any donation or bequest of money 
or other personal property and of exercising such other powers and priv­
ileges as are conferred by this title and the laws relating to the public 
schools of this ~tate.'' 

Section 4756, G. C., as amended in 103, 0. L., 536, provides in part: 

'' When a board of education decides to dispose of real or personal 
property, held by it in its corporate capacity, exceeding in value three 
hundred dollars, it shall sell such property at public auction after giving 
at least thirty days' notice thereof by publicat_ion in a newspaper of gen­
eral circulation or by posting notices thereof in five of the most public 
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places in the district in which such property is situated. When the board 
has twice so offered a tract of real estate for sale at public auction and 
it is not sold, the board may sell it at private sale, either as an entire 
tract or in parcels, as the board .deems best.'' 

Providing the board of education of the school district owns in fee the strip 
of land, referred to in your inquiry, said board may, under authority of section 
4749, G. C., determine by resolution that said strip of land is not needed for school 
purposes and that it is for the best interest of the school district to sell the same 
and, inasmuch as the value of said land is less than three hundred dollars, the 
provisions of section 4756, G. C., as amended, are not applicable to a sale made in 
accordance with the terms of said resolution. 

Replying to your question, I am of the opinion that, upon the adoption of 
said resolution, said board of education may dispose of said tract of land at private 
sale. 

420. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

HOUSE BILL NO. 577 IS CONSTITUTIONAL-PROVISION FOR SIZE OF CA­
BOOSE OF COMMON CARRIERS OPERATING MORE THAN TEN ::\fiLES 
OF TRACK. 

CoLUMBus, Omo, May 28, 1915. 

RoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR:-You have submitted to me house bill No. 577, passed on :May 19, 

1915, with the request that I advise you as to the constitutionality of the proviso 
therein. 

The bill is in form an amendment of section 8956-3, of the General Code, which, 
as amended, is as follows: 

''Sec. 8956-3. Except as otherwise provided in this act, it shall be 
unlawful, from and after the first day of July, 1919, for any common car­
rier operating a railroad, in whole or in part, within this state, or any 
manager or division superintendent thereof to require or permit the use, 
upon such railroad, within this state, of any caboose car or other car 
used for like purpose, unless such caboose or other car shall be at least 
twenty-four feet in length, exclusive of platforms, and equipped with 
two four-wheeled trucks, suitable closets and cupola; provided, however, 
that the· provisions of this section shall not apply to common carriers 
which operate less than ten miles of interstate railroad in Ohio." 

The addition of the proviso in question constitutes the only change in the 
phraseology of the section affected by the amendment. (See the original section 
as enacted in 103 0. L., 719.) 
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The constitutional question which is raised arises under article I, section 2, 
a part of the bill of rights of the constitution of 1851, which provides in part as 
follows: 

''All political power is inherent in the people. Government is instituted 
for their equal protectio11 a11d be11ejit. * * *" 

Xo question arises under article II, section 26, which provides that all laws 
of a general nature shall have a uniform operation throughout the state, because 
·the proviso does not affect the territorial operation of the law, as both the main 
part of the section and the proviso apply to all things of the classes named, 
wheren•r located in the state, and operate uniformly upon them. 

State v. Xelson, 52 0. S., 88. 
State ex rei. v. Ferris, 53 0. S., 314. 

I can find no decisions which are exactly in point under article 1, section 2 
of the constitution. However, I think that the purport of the equality provision 
thereof is substantially the same as, and at least not more restrictive than, that 
provision of the fourteenth amendment of the Federal Constitution which forbids 
a state to deny to ''any person within its jurisdiction the equal protection of the 
laws.'' 

State ex rei. v. Ferris, supra. 

Therefore, it would seem that any authorities as to the interpretation of the 
fourteenth amendment of the Federal Constitution in this particular would not 
only mark out the power of the state as such under the Federal Constitution, but 
would also serve to show the extent of the limitation imposed by the state con· 
stitution upon the general assembly of the state. 

I am of the opinion that the proviso does not rend11r the amended section un­
constitutional. 

The X ew York statute, forbidding the carrying of heating appliances of a 
certain type upon passenger cars, but excepting railroads less than fifty miles in 
length, was sustained as against an objection under the fourteenth amendment in 
N. Y. H. & H. R. R. Co. v. New York, 165 U. S., 628; while a full train crew 
law from which railroads less than fifty miles in length were exempted was sus­
tained as against the same objection in C. R. I. & P. R. R. Co. v. Arkansas, 219 
T:. s., 453. 

The rule is that constitutional limitations requiring the equal protection and 
benefit of the laws do not forbid classification upon any reasonable basis. Where 
some reasonable basis of classifieation may be imagined, such a state of facts 
will be assumed, and the contrary must be clearly shown in order to strike the 
statute down. (Lindsley v. Carbonic Gas Co., 220 U. S., 61.) See Jeffrey :\Ifg. 
Co. v. Blagg, 235 U. S., 571, an Ohio case involving the constitutionality of the 
classification under the workmen's compensation act of establishments with those 
in which fi\·e or more workmen or operatives are continuously employed and those 
in which fewer are employed. 

A reasonable basis for the classification which the proviso effects may be 
assumed to exist from the fact that interstate railroads less than ten miles in 
length will scarcely do any intrastate business at all; and although the law ap­
plies, in the absence of any federal legislation on the same subject-matter, to 
interstate trains as well as to intrastate trains, the primary object thereof is, and 
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must be, limited to matters of state concern. In making a classification of this 
character some line must be drawn, and the mere fact that some relatively short 
distance other than ten miles might have been selected for such a purpose does 
not make the selection of that distance arbitrary and unreasonable in the legal 
sense. 

This opinion is limited to the constitutionality of the bill as affected by the 
proviso. 

421. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

1-IAIN MARKET ROUTE NO. XII-FROM VINTON VILLAGB THROUGH 
THURMAN AND WALES TO PATRIOT, INOPERATIVE-STATE HIGH­
WAY COMMISSION AND GOVERNOR MAY DESIGNATE AN ADDITION­
AL INTERCOUNTY IDGHWAY. 

The last pamgraph of section 6859-3, G. C., insofar as it seeks to designate a 
main market road from Vinton village through Thurman and Wales to Patriot, is 
inoperative; and will so remain unless the state highway commissioner, with the 
approval of the governor, designates an additional intercounty highway from Vinton 
village through Thurman and Wales to Patriot. If the highway commissioner 
should see fit to designate such additional intercounty highway and such action 
should be approved by the governor, then the designatio!~ in question will become 
operative and the intercounty highway so designated will be the route of the main 
market road. 

CoLUMBus, Omo, May 28, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
SIR :-I acknowledge receipt of your communication of May 15, 1915, which 

reads as follows: 

"Your attention is hereby called to the wording of the first and last 
paragraphs of section 6859-3, G. C., which read as follows: 

'' 'Twenty,five per cent. of all moneys paid into the treasury of the 
state by reason of said levy shall be used for the construction, improve­
ment, maintenance and repair of certain main market roads in said state, 
and the same shall be located along and upon the route of portions of 
said intercounty highways designated as follows, to wit: 

"'Route No. XII, to be known as the Columbus and Ironton route, 
commencing at Columbus, thence in a southeasterly direction passing 
·through Lancaster, Logan, McArthur, Hamden, Wellston, Vinton village, 
Thurman, Wales, Patriot, Waterloo to Ironton.' 

"Attached hereto is a copy of the map showing the officially desig­
nated intercounty highway system, as approved by Governor Harmon in 
December, 1912. You will note that there was no intercounty highway 
designated from Vinton village to Patriot by way of Thurman and Wales, 
in Gallia and Jackson counties. 

''Kindly render me a written opinion on the followin.~r points: 
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"(1) Is that part of main market route No. XII, described from 
Vinton village to Patriot, legally designated as a main market route1 

"(2) If that part of main market route No. XII, described in sec­
tion 6859-3 as leading from Vinton village to Patriot, is legally designated 
as a main market route, how is the exact route thus established to be de­
termined~ 

"(3) Can main market road funds be applied on that part of main 
market route No. XII, as described in section 6859-3 as leading from Vin­
ton village to Patriot g 

'' ( 4) Can intercounty highway funds be applied on that part of 
main market route No. XII, as described in section 6859-3 as leading from 
Vinton village to Patriot~'' 

881 

As indicated by you, an answer to your questions involves a consideration of 
section 6859-3 of the General Code of Ohio, as found in 103 0. L., 155. In the 
first paragraph of this section, in dealing with the location of the various main 
market roads established by the act, the legislature provided that such roads 
should ''be located along and upon the route or portions of * * * intercounty 
highways,'' thus clearly indicating a legislative intent to locate the main market 
roads designated by the act so that the routes thereof would follow roads already 
designated as intercounty highways. -This paragraph of section 6859-3, G. C., may 
well be said to be declaratory of the general policy of the legislature in this mat­
ter. In the last paragraph of the section in question, indicating the course of 
main market route No. XII, to be known as the Columbus and Ironton route, com­
mencing at Columbus and ending at Ironton, the legislature provided that the route 
should follow an established intercounty highway through Lancaster, Logan, Mc­
Arthur, Hamden and Wellston to Vinton village. From Vinton village to Patriot, 
the general route as indicated by the legislature is through the villages of Thurman 
and \Vales and does not follow the line of any intercounty highway. The re­
mainder of the main market route from Patriot through Waterloo to Ironton, fol­
lows the line of a previously establiRheil intP.rcounty highway. 

Summarizing the above facts, it appears that in the first paragarph of section 
6859-3, G. ·c., the legislature declared its general policy to be to establish main 
market routes upon the lines of previously established intercounty highways, but 
in designating main market route No. XII, the legislature seems to have endeav­
ored to create an exception by establishing that part of main market route No. XII 
extending from Vinton village to Patriot over a highway not previously designated 
as an intercounty highway. 

Under the familiar rule of construction that where there is in the same statute 
a particular enactment and also a general one, which in its most comprehensive 
sense would include what is embraced in the former, the particular enactment 
must be operative and the general enactment must be taken to affect only such 
cases within its general language as are not within the provisions of the particular 
enactment, it would seem clear, in the absence of any other difficulties, that the 
particular provisions of the last paragraph of section 6859-3, G. C., would prevail 
over the general provisions of the first paragraph of the section, and that there 
would appear a clear legislative intent to designate a main market route from 
Vinton village, through Thurman and Wales to Patriot, even though there be no 
previously established intercounty highway between Vinton village and Patriot. 

A further difficulty is encountered, however, in giving effect to this legisla­
tive intent by reason of the fact that there exist several public highways ex­
tending from Vinton village through Thurman and Wales to ·Patriot. In desig­
nating main market route No. XII from Columbus through Lancaster, Logan, 
::\IcArthur, Hamden and Wellston to Vinton village, and in designating the same 
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route from Patriot through Waterloo to Ironton, and in designating the eleven 
other main market routes provided for in the section now under consideration, 
this difficulty does not exist for the reason that all these points are connected by 
intercounty highways, which intercounty highways previous to the passage of the 
act in question, had been definitely designated in the manner provided by law, 
and their designation made a matter of public record. 

As to the particular matter now under consideration, no intercounty high· 
way has ever been designated as passing from Vinton village through Thurman 
and Wales to Patriot. There being several different public highways extending 
from Vinton village through Thurman and Wales to Patriot, and the designa­
tion by the legislature of a main market route from Vinton village through Thur­
man and Wales to Patriot, not pointing out which one of these several highways 
is to be regarded as the main market road between the points in question, I am 
of the opinion that in the absence of further action, there is no way of giving 
effect to that part of the last paragraph of section 6859-3, G. C., which attempts 
to locate the route of main market road No. XII from Vinton village through 
Thurman and Wales to Patriot. 

Answering your questions specifically, I am of the opinion that as the matter 
now stands, no main market road can be regarded as having been designated from 
Yinton village through Thurman and Wales to Patriot, and that at the present 
time neither main market road ·funds nor intercounty highway funds ean be 
legally applied to the construetion, improvement, maintenance or repair of any 
highway extending from Vinton village through Thurman and Wales to Patriot. 

I deem it proper, however, to call your attention to the fact that under section 
1184-4, G. C., as amended· in 103 0. L., 451, the state highway commissioner may, 
subject to the approval of the governor, designate additional routes as inter­
county highways. Should you see fit to act under favor of this authorization and 
designate as an intercounty highway some one of the public highways from Vin­
ton village through Thurman and Wales to Patriot, and should your action in 
this particufar be approved by the governor, then that part of the last paragraph 
of section 6859-3, G. C., which is at present uncertain and inoperative,. would be­
come certain and operative. In other words, should you see fit to designate some 
public highway extending from Vinton village through Thurman and Wales to 
Patriot, as an additional intercounty highway, and should this action on your 
part be approved by the governor, then such additional intercounty highway so 
designated is to be regarded as the route of the main market road, and the desig­
nation attempted by the legisla~ure will become effective. But unless and until 
you do designate, with the approval of the governor, some public highway ex­
tending from Vinton village through Thurman al).d Wales to Patriot, as an ad­
ditional intercounty highway, the attempt of the legislature to designate a main 
market road from Vinton village through Thurman and Wales to Patriot, must be 
regarded as inoperative. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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422. 

BREWERY-BAR FIXT"GRES-THE CONSTITUTI<JN PROHIBITS A BREW­
ERY LOANING BAR FIXTURES TO A LICENSEE-LEGALITY OF SALE 
OR LEASE OF S"GCH PROPERTY IS QUESTION OF FACT IN EACH 
CASE. 

Article XV, sectioa 9 of the co1zstitution, aad section 1261-34, G. C., (103 0. L., 
222) . prohibit a breu:ing company from loaaiag bar fixtures to a licensee; whether 
leasing of bar fixtures for comPensation or sale upon deferred Pa:yments, secured by 
chattel mortgage, is prohibited by the constitution and law, is a question of fact to 
be determiaed from all the circumstaaces. 

CoLUMBUS, OHio, May 28, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date o'f l\Iay s, 1915, as 

follows: 

"Kindly advise the state liquor licensing board whether under the 
law: 

'' (1) A brewing company may loan bar fixtures to a licensee with· 
out compensation therefor, retaining the title in its own name? 

'' (2) A brewing company may rent bar fixtures to a licensee receiv· 
ing therefor compensation in the form of rent and retaining the title to 
the same in its own name7 

'' (3) A brewing company may sell bar fixtures to a licensee, ex­
ecuting a bill of sale therefor, taking for deferred payments thereon a 
chattel mortgage to secure notes for balance due, in its own nameg" 

Each of the above questions involves a consideration of that part of article 
X'\:', section 9 of the constitution, as follows: 

''License shall not be granted to any applicant who is in any way 
interested in the business conducted at any other place where intoxicating 
liquors are sold or kept for sale as a beverage nor shall such license be 
granted unless the applicant or applicants are the only persons in any 
way pecuniarily interested in the business for which the license is sought 
and no other person shall be in any way interested therein during the con· 
tinuance of the license; if such interest of such person shall appear, the 
license shall be deemed revoked.'' 

and the same language is incorporated in section 1261-34, G. C., 103 0. L., 222. 
Bar fixtures are generally recognized as being necessary to a convenient and 

perhaps successful conduct of the business of selling intoxicating liquors at re­
tail, but there is no such necessity for a brewing company to possess them. The 
only apparent reason for a brewing company to own bar fixtures is to secure some 
advantage in the sale of its product. A brewing company which would allow a 
licensee to use its bar fixtures free of charge would only do so in pursuance of 
an agreement, expressed or implied, that such licensee would favor the product 
of that company. In other words, the supplying gratis by the brewing company 
of the bar fixtures would be a means employed by the brewing company to secure 
an interest in the licensee's business by putting him under obligations to buy 
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that company's product. It seems to me that such a transaction would clearly be 
within the inhibition of both the constitution and the _law hereinbefore referred to. 

The transactions described in your sE!cond and third statements seem to me 
to be dependent upon the peculiar facts and circumstances that may surround 
each particular case and the good faith of the parties to the arrangement. If 
a brewing company, the owner of bar fixtures, should lease them to a licensee for 
an actual consideration wholly independent of the obligation, express or im­
plied, that the licensee should in any way favor the lessor; or should sell such 
fixtures to such licensee upon credit, taking security therefor, and "without any 
obligation, express or implied, that the licensee should in any way favor the 
yendor, such transactions would not violate the law. 

However, the real intention of the parties can only be gathered from all the 
facts and circumstances of each particular case, and it seems to me to be im­
possible to lay down a hard and fast rule which should govern in all cases based 
upon the mere fcirm. Mere form will not be sufficient, and in each case you should 
look beyond the form to the substance of the transaction and you will be justified 
in requiring the parties to clearly establish good faith in each such transaction. 

I am not unmindful of the decision of the Lucas county court of appeals de­
cided February 15, 1915, in the case of Kopaczewski v. Breweries,Company, which 
is not in accord with the views above expressed. In this case the question in­
volved was whether or not the Breweries Company, which deeded to D a piece of 
real estate upon which to conduct a saloon and containing a condition that the 
beer of the grantor should be sold upon the premises exclusively, was give~ such 
an interest in the business of the grantee as contemplated within the constitu­
tional and statutory provisions above quoted. 

The court, in considering that case, said: 

· ''We are not able to see how the transaction set forth in the petition 
is in any way in conflict with the language above quoted. No license to 
sell intoxi~ating liquors on the premises in question has been granted t'o -
the brewing company nor is the brewing company interested in the license 
which has been granted, nor in the business conducted on the premises. 
The only relation set forth in the pleading is one showing that the de­
fendants are, and are required to be for a limited period of time, cus­
tomers of the plaintiff in the event that they sell beer on the premises. 
If the contention in this respect of the defendan.t, Szparagowski, were cor­
rect, it would follow that his own license to conduct the business on the 
premises should be revoked. Of course, a brewing company is naturally 
interested in the success of its customers, but that interest is no different 
in a legal sense in this case from the interest which it has in the success 
of other customers. The fact that the brewing company is to furnish the 
entire supply of draught beer sold by the defendants does not give that 
company an interest in the business any more than an electric light com­
pany which supplied light for the saloon or a water company which sup­
plied water, or a gas company which heated the saloon, would have an in­
terest in the business there conducted. It is not such an interest as is 
within the inhibition of that section of the constitution from which quo­
tation has been made.'' 

With all due deference and respect to that court, but mindful of the condi­
tions sought to be remedied by the constitutional amendment and the law enacted 
thereunder, I am unable to agree with the Lucas county court of appeals in the 
conclusion reached in the above case. While ordinarily I feel bound to follow 
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the principle laid down in a decision of the court of appeals, yet the question in­
,·oh·ed in this case is of such importance and to my mind the decision of said 
court is so clearly wrong that I do not feel so bound in this matter. 

I am, therefore, of the opinion that each case submitted to you presents a 
question for a determination of fact, and if you are satisfied that the transaction 
in question is one which would make the brewing company ''in any way inter­
ested'' in the business of the licensee, the license should either be refused or re­
Yoked, according as the case may be. 

423. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

SETTLE::\IENT OF CLAIMS CERTIFIED TO AUDITOR OF STATE AND AT· 
TORNEY GENERAL UNDER SECTIONS 20 .AND 268, G. C., BY RECEIPT 
OF PRINCIP .AL WITHOUT INTEREST REQUIRES CONCURRENCE OF 
.AUDITOR OF STATE .AND ATTORNEY GENERAL. 

The settlement of such claims as are certified to the auditor of state, under 
section 20 and to the attorney general under section 268, G. C., by receipt of principal 
without interest, requires concurrence of the auditor of state a11d the attorneJA 
general. 

CoLuMBus, OHIO, May 28, 1915. 

Hox. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SrR :-We are in receipt of your Jetter under date of May 18, 1915, as 

follows: 

''In the matter of delinquent claims certified to this office and which 
we request payment of under sections 20, 259 and 268, General Code, I beg 
to submit for your consideration the following inquiries: 

"Section 268 provides: * * * 'Such claims shall bear interest at 
the rate of six per cent. per annum from the day on which they respec­
tively fall due and, if the attorney general and auditor of state find there 
is a set-off or abatement to a claim, they may adjust it in such manner 
as th.ey deem equitable. * * * 1 

"In the event an offer is made to this office of the principal with­
out the interest and we would accept the same in full of the account, would 
we be thus allowing a 'set·off or abatement to a claim?' With such an 
offer would it be necessary to obtain your concurrence to the same before 
we could accept it 1 

''Again, after a claim has been certified to your office would a settle­
ment by you without the interest, be allowing 'a set-off or abatement1' 
On such a settlement would the concurrence of this office be necessaryi" 

Section 20 of the General Code, requires an officer or agent of the state, com­
ing into possession of a claim due and payable, on failure to collect such claim 
within sixty days, to certify it to the auditor of state. 

Section 268 requires the auditor of state to keep an account of the claims 
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reported to him, and to immediately give notice to the party indebted, of the 
amount and nature thereof, and if the same has not been paid within sixty days 
after notification the auditor shall file with the attorney general for collection or 
suit. Then follows the language which you have quoted in your letter. 

It would appear that the claims that are certified to the auditor of state bear 
interest at the rate of six per cent. per annum from the date upon which they 
respectively fall due. Such being the fact, the interest becomes a part of the claim 
as much as does the principal. 

The word "abatement" has various meanings in law, but as used in the 
statute referred to has the ordinary meaning of ''abatement,'' as the term is de­
fined by Bouvier in his law distionary, under the heading "In Contracts" as: 

''A reduction made by the creditor, for the prompt payment of the 
debt due by_ the payer or debtor.'' 

and any reduction made, either on the principal or interest of a claim due, would 
be an ''abatement,'' as used in the statute. Therefore, since interest is to be 
computed by the auditor of state upon claims received by him, and the interest 
is. as much a part of the claim as the principal, the acceptance of an offer to pay 
the principal without interest in full of the account would be the allowance of 
an "abatement" to the claim, and as I view the statute would therefore require 
the concurrence of yourself anji this department to the adjustment of such claim 
by the payment of the principal without interest, whether the claim be still in 
your hands for the sixty days mentioned in the statute or certified to this depart­
ment. 

You will understand, of course, that this opinion is written solely relative to 
the settlement of claims which, under the provisions of section 268, General Code, 
bear interest. 

424. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY CO:M1HSSIONERS-NOT EN,TITLED TO REUfBURSEMENT FOR 
BOARD AND EXPENSES INCURRED BY THEM WHILE SERVING AS 
ME~fBERS OF THE QUADRENNIAL AND ANNUAL BOARDS OF EQUAL­
IZATION. 

CoLUMBUS, OHIO, May 28, 1915. 

HoN. ]OHN M. MARKLEY, Prosecuting Attomey, Georgetown, Ohio-
DEAR SIR :-Under date of May 24th, you. submitted for my opinion the ques­

tion as to whether or not you should bring suit to recover money drawn by the 
county commissioners for "board and expenses" incurred by them while serving 
as members of the quadrennial and annual boards of equalization. 

I notified you several weeks ago that the supreme court of Ohio, in the case 
of State ex rei. Enos v. Stone, had held that county commissioners were not en­
titled to compensation while serving as members of the quadrennial board of equal­
ization. 

While it is true that the supreme court only passed upon the question as to 
the right of the county commissioners to receive compensation for services while 
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acting as members of the quadrennial board of equalization in 1910, yet the rea­
soning of the court and the fact that section 5597 of the General Code (which was 
the section under consideration) included compensation not only for members of 
the quadrennial county board, but also for members of the annual county board 
of equalization, as found in the General Code at the time of its adoption by the 
general assembly in 1910, lead me to the conclusion that county commissioners 
are not entitled to compensation for serving as members of the quadrennial county 
board of equalization nor as members of the annual county board of equalization. 

In regard to the question as to whether or not the county commissioners would 
be entitled while serving as members of either the quadrennial or annual board 
of equalization to expenses, either for board or for other expenses, it appears that 
Jlrior to the county commissioners' salary law, which was first enacted on April 
21, 1904, and which in words repealed ''all other acts or sections of the Revised 
Statutes in so far as they may be inconsistent with the provisions of this act,'' 
a county commissioner, ''except in counties where the compensation of county 
commissioners is now or hereafter may be fixed by a stated salary" (section 897-
5, R. S.), was entitled in addition to salary and mileage "any other reasonable 
and necessary expense actually paid in the discharge of his official duties not ex­
ceeding two hundred dollars in any one year.'' But since the enactment of the 
county commissioners' salary law fixing the compensation of county commissioners 
at a stated salary, the provisions of section 897-5 of the Revised Statutes are no 
longer in force and effect, and were not carried into the General Code. 

Prior to the enactment of said county commissioners' salary law the com­
missioners were likewise entitled to mileage, but upon the enactment of such sal­
ary law it was so enacted as to fix a stipulated annual salary, which under the 
provisions of section 897-2 of the Revised Statutes was decl!\red to be "in full of 
all services rendered as such commissioner.'' • 

Section 897 of the Revised Statutes is now section 3001 of the General Code, 
and in such section there is no mention whatever made of the right of the com­
missioners to either mileage or actual and necessary expenses. 

Consequently, I am of the opinion that county commissioners while acting as 
members of the quadrennial or annual board of equalization are not entitled, and 
have not been since the enactment of the county commissioners' salary law, to 
either mileage or expenses; and if the same has been received by them it has been 
an illegal expenditure of money from the county treasury. Consequently, I be­
lie,·e that you should bring suit ··for the recovery of such moneys. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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425. 

STATE DENTAL BOARD-ME:MBERS OR SECRETARY MAY BE PAID BY 
INDUSTRIAL COMMISSION FOR SERVICES RENDERED AN INJURED 
EMPLOYE. 

Members of the state dental board or the secretary thereof may be paid com­
pensation for medical, nurse or hospital services rendered, or medicines furnished 
to an injured employe when deemed proper, by the industrial commission. 

CoLUMBus, OHIO, May 29, 1915. 

HoN. R. H. VoLLMAYER, Secretary, The Ohio State Dental Board, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of May 20, 1915, as 

follows: 

''Will you kindly advise me whether or not it is lawful for a member 
of the state dental board, and particularly myself, as I am on a salary, 
to do dental work for, and receive compensation from the state industrial 
commission 9'' 

which is supp_lemented under date of May 24, 1915, as follows: 

"I will do as you suggest and cite a possible case: 
'' 'A laborer• has his jaw broken or has several teeth knocked out or 

injured while at work. The company that employs him carries state lia­
bility insurance. The services of a dentist are necessary in this case and 
the company or it's regular ph~sician usually employs any dentist they 
wish. After the dentist has rendered his services, he receives his com­
pensation from the state industrial commission.' 

"I wish to know whether or not it is proper for a member of the 
state dental board and particularly for me (as I am on a salary as sec­
retary) to do this work and receive pay from the co~mission?" 

Members of the state dental board are appointed by the governor under 
authority of section 1314, G. C., and receive as compensation for their services 
as such members, the sum of ten dollars for each day actually employed in the 
discharge of official duties as provided by section 1317, G. C. By section 1315, 
G. C., such board is required to elect a secretary and is authorized by section 1317 
to fix the annual salary of such secretary. 

Authority of the industrial commission to pay for services of dentists under 
the circumstances stated in your communication, if the same exists, must be 
found in the provisions of section 1465·89, G. C. (103 0. L., 88), which reads as 
follows: 

"In addition to the compensation providecl for herein, the boarcl 
shall disburse ancl pay fi-om the state insurance fund, such amounts for 
medical, nurse and hospital services and medicine as it may deem proper, 
not, however, in any instance, to exceed the sum of two hundred dollars; 
and, in case death e.nsues from the injury, reasonable funeral expenses 
shall be disbursed and paid from the fund in an amount not to exceed 
the sum of one hundred and fifty dollars, and the board shall have full 
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power to adopt rules and regulations with respect to furnishing medical, 
nurse and hospital services and medicine to injured employes entitled 
thereto, and for the payment therefor.'' 
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While dental services are not here specifically mentioned, it is believed that 
in view of the manifest policy and purpose of the workmen's compensation law 
in which this section was enacted, the ~ourts to effect such purpose would not hes· 
it ate to give to the terms ''medical, nurse and hospital services and medicine'' 
such construction as would include the services of a dentist in those cases in which 
the same was necessary for the proper treatment of an injured employe. 

It will be noted, however, that the state is particularly protected against 
fraud or exorbitant charges in these cases in that the amount to be so paid is 
dependent entirely upon the discretion of the industrial commission, in addition 
to a maximum limit thereon. 

It is not made altogether clear as to whom such payments are to be made, 
whether to the employe as a reimbursement or to the person by whom such services 
are rendered. The board is authorized to adopt rules and regulations with re· 
spect to the furnishing of medical, nurse and hospital services and medicines, 
and the matter as to whom payment should be made is deemed to be within the 
control of the board under such rules and regulations. 

Section 12911, G. C., provides as follows: 

"Whoever, holding an office of trust or profit, by election or appoint· 
ment, or as agent, servant or employe of such officer or of a board of such 
officers, is interested in a contract for the purchase of property, supplies 
or fire insurance for the use of the county, township, city, village, board 
of education or a public institution with which he is not connected, and 
the amount of such contract exceeds the sum of fifty dollars, unless such 
contract is let on bids duly advertised as provided by law, shall be impris­
oned in the penitentiary not less than one year nor more than ten years.'' 

It will be observed that the provisions of this section are confined to con­
tracts ''for the purchase of property, supplies or fire insurance.'' 

It cannot be maintained that the services of a dentist under the !!ircumstances 
set forth would constitute either property, supplies or fire insurance for the use 
of the inuustrial commission, within the meaning of those terms as above used, 
and I am unable to find any further provision of statute that would operate as an 
inhibition against any member of the state dental board rendering dental services 
to an injured employe, payment for which may be made by the industrial com­
mission under section 1465-89, G. C., supra. 

I am, therefore, of opinion that a member of the state dental board or the 
secretary thereof, may render dental services to an injured employe, payment for 
which service is made by the industrial commission. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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426. 

S'TRE-ET PAVING-CITY COUNCIL AUTHORIZES THE KIND OF MATERIAL 
TO BE USED FOR PAVING CITY STREETS. 

The council of a city is the proper authority to determine the kind of material 
that shall be used in the pavement of the city streets, and the board of control 
cannot authorize the director of public service to contract for a different kind 
of material. 

CoLUMBUS, OHIO, ).1ay 29, 1915. 

HoN. MERLE 1'\. PoE, Prosecuting Attorney, Findlay, Ohio. 
DEAR SIR :-In your letter of JI.Iay 27, 1915, you request my opinion as follows: 

"I am request"ed to seek your opinion as to which of the bodies, 
the board of control or the city council, is the proper authority to de­
termine the kind of material that shall be used in the pavement of city 
streets, the council in the preliminary legislation having reserved the 
right to select the material to be used. 

"I regret that I am not able to give you my notion of the law, but 
the request comes just now from the city authorities and they are very 
desirous of hearing from your department by Tuesday, June 1st.'' 

In the enactment of the :Municipal Code of 1902, the legislature, as a general 
plan or scheme in the organization of cities, divided and specified their powers as 
legislative, executive and judicial. 

The legislative power of cities was vested in a council, to be elected as pro­
vided in section 4206, G. C., and furthur, as to the powers of the city council, 
section 4211, G. C., provides: 

''The powers of council shall be legislative only, and it shall perform 
no administrative duties whatever and it shall neither appoint nor con­
firm any officer or employe in the city: government except those of its 
own body, except as is otherwise provided in this title. All contracts 
requiring the authority of council for their execution shall be entered 
into and conducted to performance by the board or officers having charge 
of the matters to which they relate, and after authority to make such 
contracts has been given and the necessary appropriation made, council 
shall take no further action thereon.'' 

As to the executive power of cities, section 4246, G. C., provides: 

''The executive power and authority of cities shall be vested in a 
. mayor, president of council, auditor, treasurer, solicitor, director of public 

service, director of public safety, and such other officers and departments 
as are provided by this title.'' 

Section 4323, G. C., provides that in each city there shall be a department of 
public service which shall be administered by a director of public service. 

Section 4402, G. C., makes provision for a board of control consisting of the 
mayor, director of public service and director of public safety, and section 4403 
provides that no contract in the department of public service or tl}e department 
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of public safety, in excess of five hundred dollars, shall be awarded except on 
the approval of the board of control, which shall direct the director of the ap· 
propriate department to enter into the contract. 

·with respect to the powers of the director of public service, as an adminis­
trative officer of the department of public service, in the government of cities, 
section 4325, G. C., provides: 

''The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, 
landings, market houses, bridges, viaducts, aqueducts, sidewalks, play 
grounds, sewers, drains, ditches, culverts, ship channels, streams and water 
courses, the lighting, sprinkling and cleaning of public places, the con· 
struction of public improvements and public works, except those having 
reference to the department of public safety, or as otherwise provided in 
this title.'' 

Section 4328, G. C., provides: 

''The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. When 
an expenditure within the department, other than the compensation of per· 
sons employed therein, exceeds five hundred dollars, such expenditure shall 
first be authorized and directed by ordinance of council. When so author· 
ized and directed, the director of public service shall make a written con· 
tract with the lowest and best bidder after advertisement for not less 
than two nor more than four consecutive weeks in a newspaper of general 
circulation within the city.'' 

While the awarding of a contract in excess of $500.00 cannot be made by 
the director of public service without the approval and direction of the board 
of control, as required by section 4403, G. C., no legislative power is conferred on 
said board by statute and its authority, in so far as the selection of a particular 
kind of material for the improvement of a street is concerned, is no greater than 
that of the director of public service. 

I call your attention to an opinion rendered by my predecessor, Hon. Timothy 
S. Hogan, to Hon. G. T. Thomas, city solicitor of Troy, Ohio, February 3, 1913, as 
found in volume 2 of the annual report of the attorney general for the year 1913, 
at page 146t!. The questions raised by Mr. Thomas were as follows: 

''First. Has council power to determine the particular material with 
which a street may be paved~ 

"Second. Can the director of public service select a material in the 
padng of a street, other than that prescribed by council in the ordinance 
to proceed with the improvemenH 

After a careful consideration of the proVls!Ons of the statutes applicable to 
said questions, ::O.fr. Hogan held that by virtue of section 3825, G. C., council is 
authorized to determine the character of the materials which may be used in the 
impro,·ement of streets and that under this authority council can select one 
specific material or it can name two or more kinds of material and leave the 
final decision to the director of public service, and that the director of public 
service has no power to change the material where council has named a specific 
kind of paving to be used in such improvement. The opinion further holds that 
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where the council of a city determines in the ordinance to proceed with an im­
provement, that a street shall be paved with a certain kind of paving, the direc­
tor of public service has no authority to contract for a different kind of paving 
for such street. 

I concur in this opinion, and, replying to your question, I am of the opinion 
that the city council is the proper authority to determine the kind of material 
that shall be used in the pavement of city streets, and that the board of control 
cannot authorize the director of public service to contract for a different kind of 
material. 

427. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

BOARD OF HEALTH-HAS NO. AUTHORITY TO ORDER COUNCIL TO IN­
STALL A SEWER-MAY ABATE CONDITIONS DETRIMENTAL TO PUB­
LIC HEALTH-EMERGENCY BONDS FOR SEWER CONSTRUCTION­
MAY NOT BE ISSUED EXCEPT IN CASE OF EPIDEMIC OR DANGER­
OUS DISEASE. 

The board of health has no authority to order council to install a sewe1·, but 
may abate conditions detrimental or injurious to the public health. 

Emergency bonds for the constmction of the sewer may not be issued except in 
case of epidemic or threatened epidemic or during the unusual prevalence of- a 
dangerous communicable disease. 

CoLUMBUS, OHio, May 29, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-This office is in receipt of a communication from 1Ir. Frank 

J. Doorley, city solicitor of Sidney, Ohio, asking for an opinion on the following 
state of facts: 

''Linn street, lying on the outskirts of, but within, the corporate 
limits of the city of Sidney, has no sanitary sewer connections and is at 
a distance of about 330 yards from the closest point at which a connection 
could be made. To make a connection would cost about $2,000.00. A large 
number of the residents on Linn street have water in the cellars under 
their houses continually owing to the lack of this sewer connection. To­
day the board of health visited the street and came to the opinion that 
to have the water continue in the cellars would be dangerous to the public 
health in that locality. 

''The city council has refused to make this sewer connection for the 
reason that its practice has been to pay for sewer extensions from the 
general fund and that the general fund is now needed to pay the regular 
expenses of the city. 

"If, however, bonds could be issued that might be paid for as 
emergency bonds are paid from the excess over the one per cent. tax limit, 
this method of installing it would be taken. 

"I would, therefore, ask: 1 Can the board of health order this 
sewer installed as a measure necessary to protect the public health 1 
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2. If it can so order, may the sewer be paid for by issuing emergency 
bonds y<tyable from the tax receipts from the rate over the one per cent. 
limitJ 3. If the board of health does so order, is council bound to install 
the sewer or must the board of health look after the installation 9 

"I would cite you the following as being applicable to the matter: 
G. C., 4413, 4451 and 5649-4.'' 

Section 4450, of the General Code, is .as follows: 

"In the case of epidemic or threatened epidemic or during the unusual 
prevalence of a dangerous communicable disease, if funds are not other· 
wise available, the council of a municipality may borrow any sum of 
money that the local board of health deems necessary to defray the ex· 
penses necessary to prevent the spread of such disease. Such money may 
be borrowed until the next levy and collection of taxes is made, at a rate 
of interest not to exceed six per cent. per annum. Thereupon the board 
may expend the amount so authorized to be borrowed, which amount, or 
so much thereof as is expended, shall be a valid claim against the munic· 
ipality from the fund so created.'' 

893 

In order to enable the board of health to proceed under the section quoted 
above it is necessary that there be a condition of epidemic or threatened epidemic, 
or unusual prevalence of a dangerous communicable disease, and from the facts 
submitted by Mr. Doorley such a condition does not exist, therefore, there can 
be no authority for the board of health to act under the section referred to. 

The authority conferred by section 4421, of the General Code, may be invoked 
by the board of health for the purpose of abating the condition referred to in 
his letter in view of the fact, as he states, that the board has determined that 
the condition referred to is dangerous to the public health. I do not find any 
provision of law which would authorize the board of health to order the city 
council to provide the sewer service referred to, but I invite your attention to 
chapter V, division V 11, of the Municipal Code, entitled ''Assessments'' and par­
ticularly to sections 3812, 3871 and 3882 of the General Code, as under these sec­
tions the council may proceed either to establish sewer districts for the entire cor· 
poration or for such part of it as may be without sewer service. 

It is, therefore, my opinion, in answer to your first question, that the board 
of health is without authority to order the sewer installed as a measure necessary 
to protect the public health, and that council is the proper body to provide the 
means for such sewer. 

In answer to your second question, emergency bonds may not be issued for 
the purpose of providing the sewer in view of the fact that the conditions set 
forth do not warrant a proceeding under section 4450 of the General Code quoted 
above. 

Your third question comprehends the possibility of the authority of the board 
of health to order the installation of the sewer which has been disposed of above. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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428. 

DELAWARE ARMORY-CONTRACT AND BOND APPROVED. 

CoLUMBus, Oaw, ~fay 29, 1915. 

HoN. BYRON L. BARGAR, Secretary, Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR :-Permit me to acknowledge receipt of your favor of May 28th, 
with which you enclose duplicate copies of the form of contract for the construc­
tion of the Delaware armory, together with a copy of the contract bond in the 
sum of nine thousand dollars. · 

I have examined the copy of the form of contract, which provides for the 
building of the armory by M. Gallup, of Defiance, Ohio, for the sum of seventeen 
thousand nine hundred and sixty-six dollars ($17,966.00); also the form of the 
contract bond which is for nine thousand dollars ($9,000.00); and it is my opinion 
that the same are prepared in accordance with law, and I am, therefore, returning 
the copies to you with my approval, as to the form, endorsed thereon. 

In the future in submitting matters of this kind, I would request that you 
submit the contracts and bonds after the same have been duly executed, so that 
the approval of this office may be given with a view to a consideration of every 
feature of the matter. 

429. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

PRIZE FIGHT-BOXING EXHIBITION-WHERE FACTS INDICATE THAT 
CONTESTANTS ARE PAID AND A BOUT REALLY IS A "PRIZE 
FIGHT,'' THE SAME SHOULD BE ENJOINED. 

Where contestants in bouts, boxing exhibitions, or prize fights draw crowds for 
the promoters and thus demand rewards for themselves and the facts indicate that 
the contestants are paid and a "prize" is awarded, such an exhibition would be a 
"prize fight" a11d should be enjoined. 

CoLUMBUS, OHio, l\by 29, 1915. 

Hox. CHAS. F. ADAMS, Prosecuting Attorne:y, Elyria, Ohio. 
DEAR SIR :-I acknowledge receipt of your communication of May 22, 1915, 

which reads as follows: 

''Assuming that the Majestic Bath Club is an athletic association, 
duly incorporated under the laws of the state of Ohio, and which has a 
gymnasium for the benefit of its members, I desire to know whether, hav­
ing obtained a permit from the mayor of the city of Lorain, it may legally 
conduct public boxing exhibitions outside of its gymnasium, the exhibition 
being participated in by noted pugilists who prior to the exhibition have 
entered into articles of agt·eement with reference to weight, duration of 
rounds, rest periods and the rnles under which the contest is to be held, 
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and presided over by well known referees, each contestant having the 
seconds usually present at a prize fight, the ring being the regulation ring, 
and all of the other surroundings similar to those present at a prize fight. 
X o decisions have been given at these contests, and aside from the fact 
that the participants have been raised and lowered in the pugilistic world 
in accordance with the showing made at these contests, no prize, reward 
or honor is at stake, the consideration for the appearance of the contest· 
ants being agreed upon before the contest. 

''It is my opinion that, under section 12803, G. C., neither public gym· 
nasiums nor athletic societies are permitted under any circumstances to 
hold such an exhibition as above described, to which admission is· charged, 
and I call your attention to the language appearing in the case of State ex 
rei. v. Hobart, 11th Ohio Decisions, page 198, which is as follows: 

'' 'Quite different is a boxing match in a gymnasium or athletic club, 
institutions organized by men of serious purpose, who appreciate the need 
of physical culture and exercise, so that they may be the better fitted to 
pursue the ordinary vocations of life, occupations honorable and useful, 
of profit to themselves, and which organized society requires should be 
carried on for its needs. Boxing is a favorite form of amusement and is 
healthful exercise for men of use in the world and with whose pursuits 
it has no connection, but is merely incidental with other forms of exercise 
to the proper maintenance of the physical nature. In this sense, and no 
other, the term "bo.ring exhibition" is used in the permissive clause of 
section 6890, Rev. Stat., and it should not be forgotten for a moment 
that even such a boxing match for a prize is under the law of Ohio a 
prize fight, and cannot be given.' · 

"I am not disposed to interfere with legitimate, clean sport, but I 
am disposed to prevent, if possible, contests which are illegal, and I re­
spectfully request that you give me your interpretation of these statutes 
to aid me in determining whether this is, or is not, a violation of the law. 

''As this contest is to be staged in the early part of June, and the or­
ganization plan to erect a large structure to accommodate the crowds 
which will be present, I would appreciate an early reply. 1 ' 
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Your inquiry concerns itself with the distinction between the term "p1·ize 
fight" as used in sections 12800 and 12801, G. C., and the term "sparring or box· 
ing exhibitions'' as used and referred to in sections 12802 and 12803, G. C. It is a 
matter of law as to what constitutes a prize fight and the term "prize fight" is 
susceptible of legal definition. The difficulty encountered is in applying to the 
facts which engage your attention, the legal definition of the term "prize fight." 

As noted in a previous opinion to you under date of April 29, 1915, a prize 
fight has been defined as a pugilistic encounter or boxing match for a prize or 
wager, and this definition was quoted with approval in the case of Seville v. State, 
49 0. s., 117, 131. 

In the case of People v. Taylor, 96 Michigan, 576, the court says that to 
constitute prize fighting, there must have been an expectation of reward to· be 
gained by the contest or competition, either to be won from the contestant or 
to be otherwise awarded; and there must have been an intent to inflict some de· 
gree of bodily harm upon the contestant. 

In the report of the case to which you refer, State ex rei. v. Hobart, 11 0. D., 
166, 8 0. N. P., 246, decided in 1901, you will find an opinion upon this subject 
rendered to Ron. Julius Fleischmann, by Ron. Wade H. Ellis, who was at that 
time assistant corporation counsel of the city of Cincinnati. This opinion by 
M:r. Ellis was referred to by Judge Hollister in deciding the case in question, as 
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a most creditable legal document and as stating clearly the law on the questions 
involved in it. In this opinion 1\fr. Ellis says that prize fight is an engagement 
between two persons contesting with their fists for physical supremacy, intending 
in some degree to do bodily harm to each other and expecting as a result of the 
contest to receive some honor, reward or emolument. Mr. Ellis points out that 
it makes no difference whether the contest is with or without gloves nor what 
kind of glo~es are used, and that i~akes no difference in Ohio whether the 
contest is given in public or private. is also immaterial whether the bodily 
harm inflicted or intended to be inflicte is slight or serious, nor whether the con­
test is for ''points'' or to a ''finish,'' nor whether it is for a limited number of 
rounds or until a decision is rendered. The prize need not be in any particular 
form; it may be an honor or a fixed sum or a proportion of the receipts taken at 
the dooi 

In tlfe-cJ>case of State v. Purtell, 56 Kan., 479, cited by Mr. Ellis in his opinion 
to the mayor of Cincinnati, the court held that it was not indispensable that the 
prize or reward should be given to the successful contestant alone. The court 
pointed out that the evil designed to be remedied by a statute against prize fight­
ing is that class of brutal exhibitions for giving which considerable sums of 
money are paid, and observed that the statute cannot be evaded by rewarding 
the ·unsuccessful as well as the successful combatant. 

In the light of the above decisions, a prize fight, wit,hin the meaning of the 
Ohio statutes, may be defined as an engagement between two persons contesting 
with their fists for physical supremacy, either in public or private, and with or 
without gloves, intending in some degree to do bodily harm to each other, and 
having received or expecting to receive some reward or emolument for engaging 
in such contest. , 

You state that no prize, reward or honor is at stake in the contests to which 
you refer, the consideration for the appearance of the contestants being agreed 
upon before the contest. If by this you mean to say that either onP. or both of 
the contestants are paid or promised any reward, compensation or emolument for 
their appearance, then I have no hesitation in saying that the contests to which 
you refer are prize fights, and the fact that such compensation is in no way de­
pendent on the outcome of the contests, is immaterial. In other words, the fact 
that the consideration for the participation of the contestants is agreed upon, 
or even agreed upon and paid, before the contest, would not serve to rob the con­
tests of their character as prize fights. I am not unmindful of the fact that under 
the decision in the case of State v. Aston, 57 0. S., 672, 39 W. L. B., 117, a bona 
fide athletic club may hire persons to engage in a boxing contest, and pay them a 
-definite compensation; and that if such persons do not intend to harm each other 
and do not harm each other, such contest is not a prize fight. Such a contest 
may be lawfully given by a bona fide athletic club, provided the proper written 
permission be first obtained, and in my opinion the holding of such a contest in 
a place other than the regular gymnasium of such club, would be immaterial. 

But in the case now under consideration, it is obvious that no such boxing 
contest is intended. The facts that these so-called boxing exhibitions are to be 
held outside the gymnasium of the Majestic Bath Club, in a large structure espe­
cially designed to accommodate the crowds which it is expected will be present; 
that they are to be participated in by noted pugilists who, prior to the exhibitions, 
have entered "into articles of agreement with reference to weight, duration of 
rounds, rest periods and the rules under which the contest is to be held, and pre­
sided over by well known referees; that each contestant is to have the "seconds" 
usually present at a prize fight; that the ring is to be the regulation ring; and 
that all the other surroundings are to be similar to those present at a prize fight; 
taken together, point unmistakably to the fact that what is here intended and 
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what will in fact occur, will be not a sparring or boxing match, but a fight. The 
surrounding facts stated by you leave no room to doubt the real character of the 
proposed encounters. Unless they be fights in which the contestants intend to 
inflict bodily harm upon each other, they will fail utterly to attract the crowds 
which are expected; and if one of these contests were to occur and the participants 
were not to strike each other hard and often and with intent to do bodily harm 
to each other, then both the participants and the promoters would be denounced 
as swindlers by those in attendance. 

It is a matter of common knowledge that the earning ability of such men 
as you describe is enhanced or curtailed by the actual results of such contest. 
The fact that no formal decision is given does not evade the law. There is ac· 
tually a real decision in the minds of the spectators and of the so-called sporting 
public, and there is always a decision in fact in the news accounts of these bouts. 
As these men are successful, their ability to draw crowds for the promoters and 
thus to demand greater rewards for themselves is augmented. It is, therefore, 
upon the success or failure in such a contest that the chances of the contestants 
'rest for similar engagements. A prize is defined as anything of value that is 
taken or secured by chance, effort or desert. All of the facts stated, together 
with the fact that each of these contestants is paid for his appearance in the 
contest, satisfy me that the proposed contest is in fact a proposed prize fight, and 
that it will be your duty to enjoin the same. 

It would be no defense in a prosecution for engaging in or aiding such a 
contest that the same was held by a bona fide athletic club and that written per­
mission had been obtained from one of the officials named in section 12803. 

29-A. G. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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430. 

IMPROVEMENT OF ROAD IN VILLAGE BY COUNTY COMMISSIONERS 
AND VILLAGE COUNCIL-AN IMPROVED COUNTY ROAD LYING 
IN A VILLAGE MAY BE FURTHER IMPROVED BY COUNTY COM­
MISSIONERS ON PETITION OF MAJORITY FOOT FRONTAGE-AS­
SESSMENT BY COUNTY COMMISSIONERS LIMITED TO PART RE­
QUESTED BY PETITION-COUNTY COMMISSIONERS l\IAY USE DIS­
CRETION AS TO PAYMENT OF COST-COUNCIL OF VILLAGE :MUST 
PROVIDE FOR ADDITIONAL COST WHEN IT AUTHORIZES ROAD TO 
BE IMPROVED AT A GREATER WIDTH THAN COUNTY CG:\D1ISSION­
ERS CONTEMPLATE. 

Under sectio1t 6903, et seq., G. C., a. part of an improved county road lying 
within the corPorate limits oji a village may be. further improved by the county 
commissioners of a county i1~ which said village is located, on a petition signed by 
the owners of at least a majority of the foot frontage on said part of said road. 

Under the provision of section 6904, G. C., the authority of the county com­
missioners as an assessing board for the purpose of assessing a part or all of the 
damages, costs and expenses incident to the improvement of a part of a county 
road within the corporate limits of the village withi1~ said county, is limited to 
the improvement of the part of said road prayed for in the petition of the abutting 
property owners filed with said commissioners, under authority of section 6903, 
G. C. 

Under the provision of section 6906, G. C., taken in connection with the pro­
visions of section 6904, G. C., the county commissioners have the discretion to 
determine in view of the facts and circumstances of the particular case, that it 
is equitable and proper to pay the entire cost and expense of improving a part of 
a county road within the corporate limi.'s of a village ·within said county, to the 
width prayed for in the petition of the abutting property owners, out of the 
county treasury or out of any state and county road improvement fuud available 
for said purpose. · ~ 

Under the provisions of section 6905-1 to 6906, G. C., inclusive, the council of 
said village, having determined to improve said part of said road to a greater 
width than is contemplated in the proceedings for such improvement by the county 
commissioners, has authority to provide sufficient funds to pay such costs and ex­
pense as is made necessary by the additional width to which: the same is to be 
improved. 

CoLUMBus, 0Hro, l\Iay 29, 1915. 

HoN. S. \V. ENNIS, Prosecuting Attorney, Paulding, Ohio. 
DEAR SIR:-I have your letter of May 17, 1915, which is as follows: 

"I would like for you to render an opinion upon the following 
subject: 

''May 6, 1913, the council of the village of Oakwood, Ohio, passed 
an ordinance providing for the improvement of a certain county road run­
ning through said village to a greater width than provided for in a certain 
petition filed with the county commissioners of Paulding county, Ohio, on 
the 7th day of May, 1913, under section 6903, of the General Code of Ohio, 
asking for the grading, draining, guttering, curbing, etc., of a certain 
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street, which was an improved county road wholly within the corporate 
limits of said village and not extending beyond the same in either direc­
tion, which road had heretofore been stone and top dressed with gravel 
by the county commissioners under the two-mile pike assessment act and 
the joint improvement by the commissioners and village council, was to 
be made in accordance with the provision of sections 6903 to 6914, of 
the General Code of Ohio. 

''I enclose you herein a full copy of all of the proceedings to this 
date in said matter. The village has proceeded to raise by selling its 
bonds, the sum of $6,113.76, which has been deposited with the county 
treasurer of this county to be applied in payment of its share of the cost 
by reason of the increased width of the road. 

"I would like to have your opinion as to the law upon the follow­
ing facts: 

"First. Can the citizens of a municipal corporation on an improved 
county road wholly within the municipal corporation which has here­
tofore been built of stone and gravel by a petition to the county com­
missioners thereafter when the· contemplated improvement does not ex­
tend beyond its corporate limits, ask for the improvement of the same 
street and road in accordance with the provisions of section 6903, of 
the General Code~ 

''Second. Do the county commissioners, under section 6904, of the 
yeneral Code, act as an assessing board for the purpose of estimating the 
co~t of the whole improvement, including the increased width thereof or 
only that part petitioned for~ 

''Third. Under sections 6905-3 and 6905-4, does the village council 
assess the cost of the improvement for the increased width of the streeU 

''Fourth. Can the county commissioners pay all the expense of this 
improvement as petitioned for to said board, under section 6906, of the 
General Code of Ohio, of the width of 12 feet and the village pay the 
expense of the increased width of the street~ The surveyor's estimate 
places all of this cost of the 12 feet upon the county originally petitioned 
for. 

''Fifth. Are the proceedings of this kind legal without the com­
missioners sitting as an assessing board under section 6904 and assessing 
the damages, cost and expense of the improvement upon the abutting 
property owners according to the front footage or benefits~" 

899 

From your statement of facts and from the copies of certain resolutions 
enclosed by you, I understand that on May 7, 1913, the owners of a majority of 
the foot frontage abutting on a part of an improved county road within the corpo­
rate limits of the village of Oakwood, in Paulding county, filed a petition with 
the commissioners of said county, asking for the improvement of said part of said 
road by grading, draining, curbing and paving the same to the width of 12 feet, 
under authority of section 6903 et seq. of the General Code; that the council of 
said village, acting under authority of section 6905-1, G. C., determined to improve 
said part of said road to a greater width than was contemplated by the proceed­
ings for said improvement by said county commissioners, and declared its inten­
tion so to do in the resolution of May 6, 1913, a copy of which is enclosed. Said 
resolution designates the points between which it is desired to increase the width 
of said proposed improvement and the width to which the same shall be improved. 

Acting under authority of section 6905-3, G. C., said village council has issued 
bonds and fhe sum of $6,113.76 realized from the sale of said bonds has been 
deposited with the county treasurer to be applied to the payment of the village's 
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share of the cost and expense of said improvement, by reason of the increased 
width of said part of said road, as provided in section 6905-5, G_ C-

It further appears that the county commissioners have approved said resolu­
tion of said council, have granted the petition for said improvement and have 
adopted the plans, profiles, specifications and estimates for said improvement to 
the width indicated in said resolution, and are about to let the contract for said 
improvement. Several questions are asked by you which, by their terms, are some­
what general in application, but, in asking said questions, you evidently had in 
mind the facts relative to the particular improvement above referred to. 

Sections 6903 to 6914, inclusive, of the General Code, provide- a scheme for 
improving a county road or part thereof. These sections were formerly known as 
sections 4637-1 to 4637-11, of the Revised Statutes of Ohio. 

In the case of the State of Ohio ex rei. Witt v. Craig, et al., 22 0. C. C., 135, 
the eourt held that the provisions of section 4637-1 et seq. of the Revised Statutes, 
confer authority upon county commisstoners to improve a part of a county road 
lying within the limits of a municipal corporation. 

Section 6903, G. C., provides: 

''On a petition therefor signed by the owners of at least a majority 
of the 'foot frontage on a county road or part thereof, the county commis­
sioners may do any one or more of the following acts or things: 

'' 1. Cause the county surveyor to establish a grade along it, or part 
thereof, subject to their approval; 

'' 2. Cause it or part thereof to be widened, altered or established to 
a greater width than 60 feet and not more than 100 feet, to be determined 
by the viewers as provided in this chapter; 

'' 3. Grade, drain, curb, pave and improve it or part thereof.'' 

I do not think the fact that the part of the county road, within the limits of 
the village of Oakwood, has heretofore been improved with stone and graYel by 
the county commissioners, is material as affecting the answer to your first question. 

Replying to said question, I am of the opinion that, under section 6903 et 
seq., of the General Code, a part of an improved county road lying within the 
corporate limits of a village, may be further improved by the county commission­
ers on a petition signed by the owners of at least a majority of the foot frontage 
on said part of said road. 

Section 6904, G. C., provides: 

''The county commissioners may assess the damages on account of 
the widening, altering or establishing of such road, or part thereof, and 
the costs and expenses of any or all of the improvement or such part of 
said damages, costs and expenses as they deem equitable under the cir­
cumstances, upon the taxable property abutting upon the road or part 
thereof, either according to the foot frontage or according to the benefits. 
The commissioners shall be an assessing board fo.r the purpose of assess­
ing the damages, costs and expenses, as herein set forth, upon the abutting 
property as aforesaid.'' 

Section 6905, G. C., provides: 

"The board of county commissioners may enter into an agreement 
with the board of trustees of any township or the council of any village, 
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or both, into or through which a state or county road improvement is 
contemplated, whereby said board of trustees or council may assume and 
]Jay such a proportion of the costs and expenses of such impro,·ement not 
assessed upon abutting land in accordance with section 6904, of the 
General Code, as may be agreed upon between said board of county com­
missioners and said board of trustees or council, and such agreement or 
agreements may be entered into at any time before the contract for said 
improvement is let.'' 
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I do not understand that an agreement was made between the county com­
missioners and the village council, as authorized by section 690:>, G. C., whereby 
the village is to pay any part of the cost and expense of improving said part of 
said road to a width of 12 feet, as petitioned for by the abutting property own­
ers. On the contrary, it appears that the county is to bear all of said expense and 
the village is to pay the cost and expense incident to the increased width indicated 
in the resolution of said village council, and as shown on the plans prepared by 
the county surveyor and adopted by the county commissioners. The provisions 
of sections 6905-1 to 6905-6, inclusive, of the General Code, are applicable to the 
case where a part of the county road to be improved lies within the corporate 
limits of a village, and the council of said village determines, as in the case above 
referred to, to improve said part of said road to a greater width than is contem­
plated by the proceedings for said improvement by the county commissioners. 

Section 6905-1, G. C., provides: 

"Whenever any portion of a road to be improved under the pro vi­
sions of this act lies within the corporate limits of a village, and the 
council of said village decides to improve any part of said road within 
its corporate limits, to a greater width than is contemplated by the pro­
ceedings for said improvement by the board of county commissioners, 
such council may, by resolution, at any time before bids for said improve­
ment are advertised for, declare its intention so to do, which resolution 
shall indicate the points between which it is desired to increase the width 
of said proposed improvement, ani! the width to which it desires the same 
to be improved. A certified copy of such re~olution shall be filed with 
the board of county commissioners.'' 

Section 6905-2, G. C., provides: 

''If the board of county commissioners approve the same, .said board 
shall have prepared the necessary plans, profiles, specifications and esti­
mates for the impro\·ement of such portion of said road to the width indi­
cated in said resolution. The estimates therefor shall set forth in detail 
the probable cost and expense of so much of said improvement as is made 
necessary by reason of the same being improved to said increased wiilth. 
After the plans, specifications, profiles and estimates have been returned 
t6 the county commissioners by the county sun·eyor, and by them ap­
proved, the commissioners shall cause to be filed a copy thereof with the 
clerk of said village. Said plans, profiles, specifications and estimates 
shall also show what proportion of said increased cost is· made necessary 
by improving street intersections.'' 

Section 6905·3, G. C., provides: 

"T:pon receipt of such copy the council of such village by taking 
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such action as is authorized by law for the improvement of its streets, 
may issue and sell its bonds in anticipation of the collection of the 
special assessments by it to be made upon the benefited property, or to 
be paid by any street railroad company operating in said road within the 
limits of said village, and for the purpose of meeting such cost and ex­
pense of such improvement as is by law required to be paid by said vil­
lage, and the amount of the total estimated cost and expenses of so much 
of said improvement as is by law required to be paid by said village 
and the amount of the total estimated cost and expenses of so much of 
said improvement as is made necessary by reason of the additional width 
to which the same is to be improved. The proceeds of said bonds shall be 
paid into the county treasury, into a fund to be established for the pur­
pose and in the ·manner hereinafter specified.'' 

Under the provisions of section 6905-3, G: C., the village council has authority 
to issue bonds to provide a fund sufficient to pay such cost and expense of said 
improvement as is made necessary by reason of the additional width to which 
the same is to be improved. The authority of said council to issue bonds is lim­
ited, howenr, by section 6905-4, G. C., which provides in part: 

'' * * * * * The authority herein given to the village, to issue 
and sell its bonds for the purpose of this act, and to levy assessments to 
pay for the same, shall be subject to all the limitations and conditions 
imposed by law upon municipal corporations in the issue and sale of 
bonds for street improvements.'' 

Replying to your second and third questions, I am of the op1mon that under 
the provision of section 6904, G. C., the authority of the county commissioners as 
!Ill assessing board for the purpose of assessing a part or all of the damages, costs 
and expenses incident to the improvement of that part of the- county road within 
the corporate limits of the village, is limited to the improvement of the part of 
the said road as prayed for in the petition; said assessment to be made according 
to foot frontage or according to benefits accruing to the owners of said property, as 
said commissioners may determine, and that, under the provision of section 6905-3, 
G. C., the village council is authorized to act as an assessing board for the purpose 
of placing additional assessments against said abutting property, according to the 
benefits accruing to the owners thereof, for the purposes mentioned in said section. 

~ection 6906, G. C., provides: 

''The county commissioners may order such part of the damages, cost 
and expense of such improvement as they deem equitable, to be paid out 
of the county treasury, or any state and county road improvement fund.'' 

You inquire whether the county commissioners have authority, under .section 
6906, G. C., to pay all the expense of said improvement to the width of 12 feet, 
as petitioned for by said abutting property owners, and whether the village may 
pay the exact expense made necessary by reason of the additional width, and 
whether such proceedings are legal without the commissioners sitting as an assess­
ing board under section 6904, G. C., and assessing a part or all of the damages, 
costs and expense incidental to said improvement upon the abutting property ac· 
cording to foot frontage or according to benefits. 

Section 6905-4, G. C., further provides: 

''On the adoption by the council of the plans, profiles, specifications 
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and estimates, so prepared by the county commissioners, and the filing of 
the same with the >illage clerk, the council may adopt such legislation 
as is required by law for the impro,·ement of its streets and the sale of 
its bonds, and pay for the same. " * *'' 

Section 6905·5, G. C., provides: 

''The county commissioners shall thereupon receive bids for and let 
the contract for improving such portion of said road as lies within the 
village, at the same time and in the same manner as contracts for other 
road improvements are let. The total cost and expense of advertising 
said additional work shall be paid for by the order of the county commis· 
sioners on the warrant of the county auditor, out of the fund established 

· as hereinbefore set forth. Any money left in said fund after the comple· 
tion of said work and payment therefor, shall be refunded to the village 
through which said improved road extends, to be by it disposed of accord­
ing to law. All damages to abutting property within said village, by rea· 
son of the improveme)lt of the said road, shall be paid for by said vii· 
lage.'' 
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Replying to your fourth question, I am of the opinion that, under the provision 
of section 6906, G. C., taken in connection with the provisions of section 6904, G. 
C., the county commissioners have the discretion to determine, in view of all the 
facts and circumstances of your particular case, that it is equitable and proper to 
pay the entire cost and expense of said improvement to the width of 12 feet, as 
prayed for in the petition of the abutting property owners, out of the county 
treasury or out of any state and county road improvement fund available for said 
purpose, and that under the provisions of section 69Q5·1 to section 6905-6, inclusive, 
of the General Code, said village council, having determined to improve said part 
of said road to a greater width than is contemplated by the proceedings for said 
improvement by the county commissioners, has authority to provide sufficient funds 
to pay such cost and expense as is :0\aclP. nP-~.P.ssary hy the a<l<litional width to which 
the same is to be improved. 

The resolution of the county commissioners adopting the plans and specifica· 
tions for said improvement, as prepared by the county surveyor, contains the fol· 
lowing provision: 

''The board believes the construction of this improvement to be for 
the public convenience and utility and hereby expresses itself as willing 
to proceed with the same as soon as the corporation of Oakwood shall have 
performed their part by selling the bonds of said village of Oakwood for 
their proportion, and turned the amount into the county treasurer, when 
this board will order the necessary transfer of funds to provide for the 
payment of the county's share of the cost and expense of the said pro­
posed improvement.'' 

Replying to your fifth question, I am of the opm1on that the county com­
missioners, having determined to pay all of the cost and expense of said improve· 
ment to the width of 12 feet, as prayed for in said petition, out of the county 
treasury, exercised their authority under sections 6904 and 6906, G. C., and that the 
proceedings of such county commissioners in this respect are legal. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General 
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431. 

ARTICLES OF INCORPORATION-THE AUTOMOBILE OWNERS' MUTUAL 
LIABILITY AND CASUALTY COMPANY-APPROVAL. 

Approval of articles of incorporation of The Automobile Owners' Mutual 
Liability and Casualty C ompawy. 

CoLUMBUS, 0Hro, June 1, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm :-I return to you herewith, with my approval endorsed thereon, 

proposed articles of incorporation of The Automobile Owners' Mutual Liability 
and Casualty Company, a former draft of which I was unable to approve. 

The purpose clause of the articles still leaves something to be desired, in that 
it does not specify that the damage to automobiles which is to be insured against 
is to be that arising from cause other than fire or lightning. I have determined, 
however, not to make this technical defect the basis of a second rejection of the 
articles, for the reason that the clause as a whole clearly specifies that the com­
pany is to be organized under paragraph 2 of section 9510 of the General Code. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

I hereby certify that I have examined the foregoing articles of incorporation 
of The Automobile Owners' Mutual Liability and Casualty Company, and that the 
same are found by me to be in accordance with the provisions of chapter 1, sub· 
division II, division III, title IX, part second of the General Code of Ohio, and 
not inconsistent with the constitution and laws of this state and of the United 
States. 

432. 

EDwARD C. TURNER, 

Attorney General. 

ARTICLES OF INCORPORATIOX-THE MERCHANTS' MUTUAL INSUR· 
ANCE ASSOCIATION DISAPPROVED 

CoLUMBUS, OHio, June 1, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm :--jl return to you herewith the proposed articles of incorporation ot 

The Merchants' Mutual Insurance Association, without my approval, and with 
the advice that they may not be filed nor recorded, for the reason that the pur­
pose clause thereof fails in any respect to comply with sections 9593 and 9594 of 
the General Code. 

The clause itself is as follows: 

''Said corporation is formed for the purpose of insuring its mem· 
bers against loss or damage by fire and lightning to dwellings, business 
buildings and business stocks located in the state of Ohio." 

Its deficiency may be measured by the following requirements of the statute: 

.; 
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(1) The kinds of property proposed to be insured must be specifically des· 
ignated, and as the statute respecting the classes of property which may be in· 
sured by such corporations is itself specific, it would seem that some more definite 
description of the personal property which it is proposed to insure than "business 
stocks" should be set forth therein. 

(2) The articles of incorporation of such a company must specifically set 
forth that one of its objects is to "enforce any contract * * * entered into 
(by the members of the association) whereby the parties thereto agree to be as­
sessed specifically for incidental purposes and for the payment of losses which 
occur to its members.'' 

433 . 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

.A.PPROV .A.L OF FINAL RESOLUTIONS FOR IMPROVEMENT OF CERTAIN 
SPECIFIED ROADS. 

CoLUMBUS, OHIO, June 1, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of May 21, 1915, transmitting to me 

for examination final resolutions on the following roads: 

Medina-Norwalk ____________________________ Medina County 

Columbus-Chillicothe----- __ ---------_-- _____ Ross County 
Milford-Hillsboro---------_------ ____ ---- ___ Highland County 
Akron-Youngstown -------------------------Portage County 
Ashlani!-Lonrlonville----- ____ -- _____________ Ashland County 
Cadiz-Carrollton ____ ------ __ ----- _- --------_Harrison County 
Van Wert-Ottawa------ ---------------------Putnam County 

I find these resolutions regular in form and am therefore returning them with 
my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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434. 

HAWK BOCXTIE8-APPROPRIATION FOR SUCH PURPOSE MUST FIRST 
BE MADE BY TOWNSHIP TRUSTEES-MAXIMUM LIMITATION TWO 
HUNDRED DOLLARS. 

House bill No. 79, passed llfarch 8, 1915, and given section 1111111bers 5831-1, 
5831-2 and 5831-3, G. C., will apply only to hawks killed after such act goes into 
effect. 

Under said act the touxnship clerk cannot issue any certificates for hawk 
bounties until the township tntstees have made an appropriation for that purpose. 
It is the duty of the trustees to make some appropriation for that purpose, 1j there 
be available funds in the· township treasury, but the si::e of such ·appropriation 
within the maxi1izum limitatio1z of t·wo hundred dollars rests in the discretion of 
the trustees. 

CoLUMBUS, Oaro, June 2, 1915. 

HoN. l\IEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 
DEAR SrR :-I acknowledge receipt of your communication of May 21, 1915, in 

which you request my interpretation of house bill No. 79, passed March 8, 1915, 
and entitled ''An act to provide a bounty for the killing of hawks.'' The act 
contains three sections which have been numbered 5831·1, 5831-2 and 5831-3 of 
the General Code. The act was filed in the office of the secretary of state March 
10, 1915, and in the absence of a referendum will go into effect June 9, 1915. Sec­
tion 5831-1, G. C., being the first section of the act, reads as follows: 

''That a bounty of one dollar shall be allowed and paid, in the man­
ner hereinafter provided, for each chicken hawk, American goshawk, blue 
hawk, Cooper hawk, sharp shinned hawk, or duck hawk, killed in this state 
~y an inhabitant thereof.'' 

You inquire as to whether the law applies to hawks killed after the passage of 
the act and before June 9, 1915, or only to hawks killed on or after June 9th. 
While section 2 of the act, being section 5831-2, G. C., requires the person applying 
for a bou?tY to take each hawk to the clerk of the township in which such hawk 
was killed, yet the bounty is in fact to be paid for the killing of the hawk and 
not for its delivery to the clerk. I am, therefore, of the opinion that the law will 
not apply to hawks killed prior to June 9, 1915. 

Sections 2 and 3 of the act provides that upon the delivery of a hawk to the 
township clerk he shall issue and deliver to the applicant a certificate stating the 
bounty to which the applicant is entitled, but such certificate shall not be issued 
unless there is a fund in the township treasury out of which such bounty may be 
paid and that such fund shall be set apart out of the general fund of the township 
by appropriation therefor by the township trustees, which fund in no year shall 
exceed the sum of two hundred dollars. You state that certain township trus­
tees of your county are threatening to provide no fund in the township treasury 
out of which such bounties may be paid, their object being to prevent the clerk 
from issuing certificates for hawk bounties; and you inquire as to what the ef­
fect will be in case the trustees of any township fail to set apart out of the gen­
eral fund of the township by appropriation therefor, any fund out of which such 
bounties may be paid. 

The law provides that the clerk shall not issue any certificates for hawk 
bounties unless there is a fund in the township treasury out of which such boun-
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ties may be paid, and an appropriation by the township trustees is required in 
order to create such a fund. It follows that until the trustees have acted in the 
matter and set apart by appropriation for the purpose of paying these bounties, 
a sum not exceeding two hundred dollars in any one year, no certificates for such 
bounties can be issued by the township clerk. The maximum limitation on this 
fund is two hundred dollars per annum, but the statute does not fix any minimum 
limitation, the amount of the appropriation being left within the discretion of the 
trustees, with the one limitation that it must not exceed two hundred dollars. 
While no certificates can be issued by the clerk until the appropriation has been 
made by the trustees, yet the language of the statute is that such fund shall be 
set apart. I am, therefore, of the opinion that it is the clear duty of a board of 
township trustees to make some appropriation not exceeding two hundred dollars, 
provided there be available funds in the township treasury from which such ap· 
propriation can be made, but the size of the appropriation within the maximum 
limitation of two hundred dollars rests within the discretion of the trustees. 
When the appropriation made by the trustees is exhausted, no more certificates 
may be issued by the clerk. This opinion is based on the assumption that there 
will be no referendum on this law and that the same will go into effect June 9, 1915. 

435. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATUTE PROHIBITING SALE OF CERTAIN DRUGS-SECTION 12672, G. C., 
AS FOUND IN 103 0. L., 505, IS REPEALED BY SECTION 12672, G. C., AS 
FOUND IN 103 0. L., 304, 340. 

Section 12672, G. C., as found in 103 0. L., 505, is repealed by section 12672, 
G. C., as fonnd in 103 0. L., 304, 340. This opinion is based on the decision· of the 
conrt of appeals of Lncas connty in the case of James H. Lathrop v. The State 
of Ohio, decided March 27, 1915. 

CoLTJMBTJS, OHIO, June 2, 1915. 

RoN. 0THO W. KENNEDY, Prosewting Attorney, B11cyrus, Ohio. 
DEAR SIR :-1 have your communication of May 28, 1915, in which you state 

that a defendant has pleaded guilty to a violation of section 12672, G. C., 103 0. L., 
505, the section in question being one prohibiting the sale, etc., of certain drugs. 
You now inquire as to the proper interpretation of the following language found in 
the section in question: 

"If it be made to appear to the court that the person so convicted 
is addicted to the use of any of the above mentioned drugs or substances, 
the court, with the consent of such person, may commit such person to a 
hospital or other institution for the treatment of such person.'' 

In this connection permit me to call your attention to the decision of the 
court of appeals of Lucas county, in the case of James H. Lathrop v. The State 
of Ohio, Case No. 311. This case was decided March 27, 1915, and so far as I am 
informed, is not yet reported. The court in this case held that section 12672, G. C., 
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as found in 103 0. L., 505, was repealed by section 12672, G. C., as found in 103 
0. L., 304, 340. Cnder this decision there is not now in force any statutory pro· 
vision such as the one about which you inquire. It should be added that unless 
tb.e indictment in the case about which you inquire is so drawn as to be good 
under section 12672, G. C., as found in 103 0. L., 304, 340, then the defendant is 
not charged therein with any offense under the laws of this state. 

436. 

I enclose a copy of the decision referred to above. 
Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 

GENERAL ASSEMBLY-PROPERTY FURNISHED BY THE STATE FOR USE 
OF MEMBERS OF THE GENER.I\L ASSEMBLY MUST BE DELIVERED 
TO SECRETARY OF STATE AT CLOSE OF THE SESSION. 

Property furnished by the slate for use of members of the general assembly 
must be delivered to the secretary of state at the close of the session and the, 
auditor of state must see that such property is properly delivered before any furthen 
salary is paid to a member or employe of the general assembly until he has ac­
counted for the public property in his charge and keeping. 

CoLt:MBL'S, OHIO, June 2, 1915. 

HoN. ALFRED RoBINSON, Sergeant-at-Arms, House of Represenatives Eighty-First 
General Assembly, Columbus, Ohio. 
DEAR SIR :-I am just in receipt of your letter of June 2d, which reads as 

follows: 

''Enclosed please find resolution requested. Awaiting your written 
opinion, I remain, 

''Respectfully,'' 

The subject-matter of the opmwn desired being explained by you ora1ly this 
morning as that arising under my letter of June 1st, to the secretary of state, 
which is as follows: 

"HoN. CHARLES Q. HILDEBRANT, Secretor)• of State, Columhus, Ohio. 
''DEAR SIR :-Sunday's newspapers carried the story that books, sta­

tionery, and other property furnished for the use of members of the gen· 
eral assembly were either being disposed of by members or shipped to the 
members' homes. I beg to call your attention to section 49 of the Gen­
eral Code of Ohio, which provides as follows: 

" 'Immediately after the close of a session, the sergeant-at-arms 
of each house shall take charge of the books, stationery and other prop­
erty furnished for the use of such house or a member or officer thereof, 
and cause such property to be delivered to the secretary of state, who 
shall give duplicate receipts therefor. The sergeant-at-arms shall deposit 
one of such receipts with the auditor of state.' 

''I would thank you to advise me whether or not all of this property 
has been delivered to you." 
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and with a further statement that you are proceeding to box up, preparatory to 
shipping away, books, stationery, etc., furnished to the officers and members of the 
house at state expense. 

The resolution to which you refer in your letter reads as follows: 

''H. R. Xo. 47. 
"81st General Assembly, Regular Session. 

''HOUSE RESOLUTION . 
''Directing the packing and shipping of the contents of the desks of mem­

bers of the house, after the adjournment. 
"Resolved, That when this house adjourns sine die, Frederick Blenk· 

ner, third assistant sergeant-at-arms, is hereby clirected to box and ship 
by express, charges prepaid, to each member and officer the contents of 
his desk; the charges for making the boxes and the express charges on 
same to be paid out of the appropriate fund of the house on vouchers 
approved by the speaker. The third assistant sergeant-at-arms is also 
authorized to employ such help as he may require to assist in so packing 
and shipping the property of members of the house, said employes to re­
ceive the same compensation per diem they received during the session 
and to be paid out of the appropriate fund of the house on the approval 
of the speaker. Be it further 

''Resolved, Immediately after the adjournment of the general as­
sembly, each member of the house is requested to lock his desk and deliver 
the keys thereto, together with the key to his postoffice box, to the post­
master of the house. 

"(Signed) JOHN P. MAYNARD. 
''Adopted May 20, 1915. '' 

Section 31 of article II of the Constitution provides: 

"The members and officers of the general assembly shall receive a 
fixed compensation, to be prescribed by law, and no other allowance or 
perquisites, either in the payment of postage or otherwise; and no change 
in their compensation shall take effect during their term of office.'' 

Section 49 of the General Code provides: 

"Immediately after the close of a session, the sergeant-at-arms of 
each· house shall take charge of the books, stationery and other property 
furnished for the use of such house or a member or officer thereof, and 
cause such property to be delivered to the secretary of state, who shall 
give duplicate receipts therefor. The sergeant-at-arms shall deposit one 
of such receipts with the auditor of state.'' 

I£ the property referred to in house resolution No. 47 above quoted is private 
property of members of the bouse, then no public' money may be spent in either 
making boxes or in paying express charges or for labor incident to the packing 
of such private, personal property. On the other band, if the property referred 
to in the resolution be such as was furnished for the use of the members or of­
ficers of the house by the state, then it is your duty as sergeant-at-arms, under 
section 49 of the General Code above quoted, to deliver each and all of said 
property to the secretary of state, receiving from him duplicate receipts therefor. 
One of these receipts you shall retain as your own protection, and the other shall 
be deposited with the auditor of state. 
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House resolution No. 47, above quoted, is in my opm10n wholly invalid. 
The property furnished for the use of either the house or a member or officer 

thereof of the general assembly, is furnished for public and not private purposes, 
and the ownership to said property never at any time vested in any member or 
officer of the general assembly, and no officer, member or employe of the general 
assembly, or either branch of said assembly, has any more right to order such· 
property boxed up at public expense and sent to him for his private use, than 
would the governor or the attorney general, or any other state officer, have to 
clean out their respective offices of everything in them, including the carpets on 
the floor, when they retire. -

Your statement that it has been the custom for many years to ignore the 
provisions of section 49 of the Code is probably true, but no such custom can 
override the plain provisions of the Constitution or laws. The general assembly 
and its members must obey these laws. Neither does the fact that the members 
of the legislature are still in office alter the situation any. The statutes of this 
state, which it is not competent to change by such a resolution above quoted, 
provide for the furnishing of supplies at public expense for use only in the gen­
eral assembly, and not at the home or private office of the members. It is further 
provided, as above set out, that at the close of the session (and this means each 
and every session) it is the duty of the sergeant-at-arms to take charge of this 
property and turn it over to the secretary of state. 

You will see to it that duplicate receipts for all property are filed with the 
auditor of state, as I shall advise the auditor of state to pay no further salary 
to any officer, member or employe of the general assembly, until such officer, mem­
ber or employe has accounted for the public property in his charge and keeping. 

437. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

AUDITOR OF STATE-SHOULD PAY NO FURTHER SALARY TO ANY OF­
FICER OR MEMBER OF THE GENERAL ASSEMBLY UNTIL THE PUB­
LIC PROPERTY IN HIS CHARGE HAS BE~N ACCOUNTED FOR. 

The public property referred to ill section 49, G. C., must be accounted for 
before further salary is paid to any officer, member or employe of the general 
assembly. 

CoLUMBUS, OHIO, June 2, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Enclosed I hand you a copy of opinion No. 436 this day rendered 

Hon. Alfred Robinson, sergeant-at-arms of the house of representatives of the 
81st general assembly. 

In this connection permit me to say that it is my opinion that you should pay 
no further salary to any officer or member of the general assembly until such 
officer or member has accounted for the public property in his charge and keeping. 

Under section 49 of the General Code, which provides: 

"Immediately after the close of a session, the sergeant-at-arms of 
each house shall take charge of the books, stationery and other property 
furnished for the use of such house or a member or officer thereof, and 
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cause such property to be delivered to the secretary of state, who shall 
give duplicate receipts therefor'. The sergeant-at-arms shall deposit one of 
such receipts with the auditor of state,'' 
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it will be the duty of the sergeant-at-arms of the respective branches of the leg­
islature, after having taken charge of the books, stationery, and other property 
furnished for the use of such house or member or officer thereof, to deposit same 
with the secretary of state and receive from said secretary of state duplicate re­
ceipts, one of which must be deposited with you. 

It is my opinion that it is your duty to see that the public property referred 
to in section 49 abo,-e quoted is fully accounted for. 

438. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

HOUSE BILL NO. 457-SHOULD BE VETOED FOR REASON THAT SENATE 
BILL :XO. 250 ALREADY APPROVED, CONTAINS THE SAME PRO· 
YISIONS. 

CoLUMBUS, 0Hro, June 2, 1915. 

HoN. FRAXK B. vVrLLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-You have submitted for my opinion house bill No. 457, 

which contains reference to ''The Agricultural Commission,'' which commission 
has been abolished by senate bill No. 250. 

I beg to advise you that the provisions of house bill No. 457 are contained 
almost verbatim in senate bill No. 250, which heretofore has been approved by 
you. House bill No. 457 should, therefore, be vetoed for the reason not only that 
it is unnecessary, but its reference to "The Agricultural Commission" would 
cause such a degree of uncertainty as to endanger the bill if it became a law. 

439. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

THE PHRASE "NEXT REGULAR COUNTY ELECTION" AS USED IN SEC­
TIOX 3061, G. C., HAS REFERENCE ONLY TO THE NOVEMBER ELEC­
TION IN THE EVEN NU:\rBERED YEARS AT WHICH COUNTY OFFI­
CERS ARE ELECTED. 

CoLUMBUS, OHIO, June 2, 1915. 

HoN. CHARLES L. BERMONT, Prosecuting Attomey, Mt. Vemon, Ohio. 
DEAR SIR :-I acknowledge receipt of yours of May 27, 1915, as follows: 

''An application has been made to the commissioners of Knox 
county, Ohio, for an appropriation of $10,000.00 to aid in the construc­
tion of a state armory building in Mt. Vernon, Ohio. 
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''There is no memorial building fund in the treasury of this county 
which can be paid over to the state armory board as provided in sec­
tion 3063-1, G. C. 

''Section 3061, G. C., provides how this memorial building fund may 
be raised by the submission to popular vote at the next regular county 
election of the question of the issue of bonds for that purpose. 

''I have interpreteil the words 'next regular county election' to mean 
the next election at which county officers are to be elected, but this in­
terpretation does not meet with universal approval, and I have been re­
quested to submit the same to your office for an opinion as to when this 
question of issuing bonds as above mentioned may be submitted to the 
electors.'' 

Section 3061, G. C., provides: 

"Immediately upon the appointment and organization of such board 
of trustees, they shall certify to the deputy state supervisors of elections 
of the county, the fact of their appointment and organization, and direct 
the submission to popular vote at the next regular county election of the 
question of the issue of bonds in the amount so named in the original 
resolution, and of the erection and maintenance of the memorial building 
contemplated. Such deputy state supervisors shall submit the question to 
popular vote at the next regular county election with such forms of bal­
lot as the deputy state supervisors prescribe, and shall certify the result 
of the election to the board of trustees. If a majority of the votes cast 
upon the question is in favor of the issuance of such bonds and the con­
struction and maintenance of such memorial building, the board of trus­
tees shall proceed as hereinafter authorized.'' 

The general understanding of a county election is an election at which all 
the qualified electors of the county, and only the electors of such county, are en­
titled to vote upon the same question or for the same officer or officers. An elec­
tion of county officers, an election upon a county bond issue, or, formerly, an 
election to prohibit the sale of intoxicating liquors within the county, are in­
stances of what in common parlance is termed a county election. A regular elec­
tion is generally deemed to be, under the present state of the law, that election 
which i!! regularly held on the first Tuesday after the first Monday of :November 
of each year as distinguished from an election held at a different time under a 
special authority or provision therefor, or at which some special question or mat­
ter is submitted to a vote of the electors. Elections are more frequently held 
for the election of officers and those elections which are required to be held at 
certain fixed dates are usually and properly termed regular elections. 

I, therefore, concur in your opinion that the phrase ''next regular county 
election" as used in section 3061, G. C., above quoted, refers only to the November 
election in the even numbered years at which county officers are elected. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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440. 

AGRIC"LLT"LRAL COMMISSION-UNA"LTHORIZED"TO PAY COSTS IN PROS· 
ECUTION OF MISDEJMEANORS BEFORE MAGISTRATE-COMMISSIO~ 
CAN PAY COURT COSTS IN CASE OF H"LTCHINSON V. THE AGRIC"LL­
T"LRAL CO::\!MISSION. 

The agricultural commission is wwuthori:::ed to issue vouchers for the pay­
ment of costs in the prosecution of misdemeanors before magistrates. 

The agricultural commission may issue voucher for the payment of the judg­
ment of the court of common pleas in the case of Rufina Hutchinson v. The 
Agricultural Commission under the facts stated in this opinion. 

CoLL'MBCS, OHIO, June 2, 1915. 

The Agriettltural Commision of Ohio, Department of Agriculture, Columbus, Ohio. 
GENTLEMEN :-Response to your 'request for an opinion has been much delayed 

awaiting submission of further facts as suggested in our letter under date of 
April 26, 1915. 

You submit cost bills from the court of the mayor of Mansfield, Ohio, in two 
criminal causes instituted in that court by complaint charging resistance of an 
officer, filed by one G. S. Mechling and entitled the State of Ohio v. Austin Ly· 
barger, and the State of Ohio v. Christian Dinninger, Percy Dinninger, Roy Din· 
ninger, Merrill Dinninger and Carl Dinninger, and ask me to ''advise whether 
these cases are presented in proper form, and whether the agricultural commission 
is authorized to issue vouchers in payment of the same9'' · 

The offense of resisting an officer is a misdemeanor under the provisions of 
section 12858, G. C. 

'Vhile it is not so stated in your letter, I learn from personal inquiry that 
there was no conviction in either of these cases. 

It is the general policy of the law that officers of the state or political sub­
division thereof may not make expenditures of public funds without express 
statutory authority therefor. Exceptions to this general rule are ~onfined to cases 
in which such expenditures are necessary and essential to the performance of a 
duty specifically imposed by law. It is the exception rather than the rule gener· 
ally, that persons responsible for the prosecution of misdemeanors are liable for 
costs, and such exception is founded upon the provisions of section 13499, G. C., 
under which a magistrate ·may, before a warrant is issued in a misdemeanor case, 
require the complainant to secure the costs of the prosecution, and in no other 
case in a prosecution before a magistrate, may a complainant be held liable for 
costs therein. It will be further noted that there is an additional limitation upon 
the above exception, in that sheriffs, deputy sheriffs, constables, marshals, deputy 
marshals,. watchmen and police officers, when in the discharge of their official 
duties, are specifically taken out of such exception under the provisions of section 
13499, G. C., etc. Thus is made manifest the legislative purpose that in no case 
shall those officers especially charged with the duty of enforcing criminal statutes, 
be held liable for costs in any case prosecuted before a magistrate. 

Hence in the absence of statutory authority for the payment of costs in such 
case by the agricultural commission, there is an express statutory exemption from 
any requirement of the same by a magistrate. Furthermore, it is only in felony 
cases upon conviction that authority will be found for payment of costs in crim· 
inal cases from the state treasury, except by special provision the'refor, and there 
appears no such special provision at this time applicable to the present case. 

I am, therefore, of opinion that the agricultural commission is without author· 
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ity to pay the costs as shown by the bill submitted in these criminal prosecutions, 
and from this it follows that the form in which the same are presented is im­
materiaL You also submit with your communication a certified copy of journal 
entry of the court of common pleas of Richland county, Ohio, in the cause of Rufina 
Hutchinson, plaintiff, v. The Agricultural Commission of Ohio, et al., defendants, 
under date of January_ 8, 1915, as follows: 

"IN THE CO:M::M:ON PLEAS COURT, RICHLAND COUNTY, OHIO. 

''Rufina Hutchinson, } 
Plaintiff, 

v. 
The Agricultural Commission of Ohio, et al., 

Defendants. 

Journal Entry. 

''This cause now coming on to be heard upon the motion of the de­
fendant, the agricultural commission of Ohio, to dissolve the temporary 
restraining order herein issued in the case, and the court being fully ad­
vised in the premises, overrules the said motion, but modifies the restrain­
ing order heretofore issued, and the said defendants and each of them are 
enjoined from killing the cattle described in the petition on the premises 
of said plaintiff and from burying the said cattle on the said premises. 
Said defendants not having :filed any answer in said cause said injunction 
is hereby made perpetual and the defendants and each of them are per­
petually enjoined from killing the cattle on the said ·premises of plaintiff 
or burying the same thereon. All at the costs of the defendants herein, 
taxed at $89.15. 

'''The State of Ohio, Richland County, ss. 
"I, J. V. Finney, clerk of the court of common pleas, within and 

for the aforesaid county and state, do hereby certify that the foregoing 
is a true and correct copy of the original journal entry now on file in said 
clerk's office in the cause. 

"In testimony whereof, I have hereunto set my hand and affixed 
the seal of this said court, at Mansfield, this 8th day of January, A. D., 
1915 

"(Signed), J. V. FINNEY, 
"Clerk of Common Pleas Court." 

This was a civil action against the agricultural commission and other officers 
and agents of the state, seeking to perpetually enjoin the defendants from killing 
certain alleged infected cattle upon the premises of the plaintiff. 

The court as shown by the certified journal entry, prior to January 8, 1915, 
made the temporary restraining order theretofore granted perpetual, and rendered 
judgment against the defendants for costs, taxed at $89.15, a summary of which 
costs accompanies such journal entry. 

You inquire whether the agricultural ·commission is authorized to issue voucher 
in payment of this judgmenU This is now a final judgment of a court of com­
petent jurisdiction against the agricultural commission, the authority for the pay­
ment of which depends solely upon whether there are funds appropriated sufficient 
for the payment of the same. 

It will be observed that this judgment was a liquidated and outstanding claim 
against the commission prior to the repeal of house bill No. 47, 104 0. L., 64, in 
which was included an appropriation of $1,000.00, under maintenance F-9, that is 
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to say, for contingencies. I learn from inquiry at the office of the auditor of 
state that there is of that appropriation unexpended, an amount in excess of $300.00. 

I am, therefore, of opinion that the agricultural commission is authorized to 
issue voucher for the payment of the above judgment and that the certified copy 
of the journal entry, together with the summary statement of the costs, is suffi· 
cient in form. 

It is suggested, however, that this opinion applies only to the facts of this 
particular case and may not be taken as authority for the payment of costs by 
the agricultural commission in other cases. 

441. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

CANDIDATES FOR ASSESSOR-MAY HAVE NAMES PRINTED UPON BAL­
LOTS BY FILING PETITION SIXTY DAYS PRIOR TO AUGUST PRI· 
MARY-CANDIDATES MAY ALSO BE1 NOMINATED BY HAVING 
NAMES WRITTEN UPON BALLOTS AS IN CASE OF NOMINATION 
FOR OTHER OFFICES. 

Candidates for the office of assessor as provided by section 17 of an act "to 
provide for the listing and valuation of property for purposes of taxation," etc., 
filed in the office of secretary of state, May 11, 1915, may have their names printed 
upon the ballots by filing a proper petition with the deputy state supervisors of 
elections of the county in which primary elections are authorized to be held sixty 
days prior to August 10, 1915, or candidates for such office may be nominated by 
having their names written upon the ballots the same as in the case of nomination 
for other offices and the ballots may be so printed as to permit the writing in of 
the names of candidates for such office. 

CoLUMBUS, OHIO, June 2, 1915. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm :-I acknowledge receipt of yours under date of May 24, 1915, as 

follows: 

"We herewith submit for your opinion the following question: 
''An act of the legislature 'To provide for the listing and valuation 

of property for purposes of taxation and to repeal certain sections of the 
General Code relating thereto,' was filed in this office May 11, 1915. 

''Section 17 provides as follows: 
" 'At the regular election to be held in November, 1915, and biennially 

thereafter, assessors shall be elected in the manner provided by law for 
the election of ward, district, city, village and township officers as fol­
lows: Municipal corporations divided into wards, one assessor shall be 
elected in each ward; in villages one assessor shall be elected; in cities not 
divided into wards, the board of deputy state supervisors of elections or 
the board of deputy state supervisors and inspectors of elections, as the 
case may be, shall, acting in conjunction with the county auditor, within 
ten days after this act shall become effective, divide such cities or such 
part or parts thereof as may be located in their county, into such number 



916 ANNUAL REPORT 

of assessnwnt districts as in the judgment of the county auditor may be 
necessary in order to provide for the assessment of all the property there­
in; a division so fixed shall remain in effect for a period of four years, at 
the expiration of which and quadrennially thereafter a like division shall 
be made in the same manner, and by the same authority,' etc. 

u The primary election will be held on the lOth day of August, 1915. 
The above act will take effect on the 9th day of August, 1915, providing 
no referendum is filed. 

''Question: May candidates for assessor be nominated at the primary 
election where primaries are to be held on the lOth day of August by 
filing a primary petition sixty days before said primary election, or should 
a blank space be left on the primary ballot for the name of persons to 
be written on said ballot and thereby nominated as assessors, or must all 
nominations of candidates for assessor be made by petitions to be filed 
before the November election of 1915'" 

Barring the contingency of the filing of a referendum petition thereon the 
law from which you quote will, at the time of holding the primary election of 
August 10, 1915, be effective and the elective office of assessor will have been 
created. Such assessors are by the provisions of the section above quoted required 
to be elected at the regular November election, 1915. While the law above re­
ferred to is not at this time effective in a technical sense, it is deemed to be of 
sufficient force to warrant an assumption for the purposes of your inquiry that· 
at the time such primary election is required to be held it will be operative and 
in effect. 

Notwithstanding the suspen~ion of the operation of this law the provisions 
of the statute for the nomination of officers to be elected at the November election, 
1915, are now in full force and effect, and the fundamental purpose of conducting 
such primary election as is required to be held on August 10, 1915, is the designa­
tion or nomination of candidates for such offices as are required to be elected at 
such subsequent November election. 

In view of this sole and fundamental purpose of the conducting of such pri­
mary election, and :that as above stated the law referred to by you warrants the 
assumption that it will be effective at the time such primary election is actually 
held, I am, therefore, of opinion in answer to your inquiries that candidates for 
the office of assessor, as is provided in the act referred to by you from which the 
provisions above quoted are taken, may be entitled to have their names printed 
upon the official ballot for the August primary 1915, by filing with the deputy 
state supervisor of elections of the county sixty days prior to such primary election 
a petition therefor, as required by section 4969, G. C., 103 0. L., 482, and that 
the names of persons may be written upon such ballots for nomination of candi­
date for such offices in the same manner as provided in other cases, and that the 
ballots should be so printed as to provide a space in which such names may be 
written, in the same manner as in the case of nominations for other offices on the 
primary ballot. Nominations made in either of the above ways will not preclude 
the nomination of candidates by petitions filed sixty days prior to the election in 
accordance with section 4999, G. C., et seq., 103 0. L., 944. It may be observed, 
however, that in the event a referendum petition upon the above law is filed prior 
to the ninth day of August, 1915, the nomination of candidates for assessor- at the 
August primary will be of no force, effect or validity. 

It will also be noted that nominations made by writing names upon the bal­
lot where there occurs a vacancy for any office are subject to the provisions of 
house bill No. 286, filed in the office of the secretary of state May 3, 1915, as 
follows: 
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''That in the event of any office for which nominations are sought to 
be made at any primary election, and for which no nominating petitions 
or declarations of candidacy have been filed within the time prescribed 
by law by or in behalf of any candidate of a political party, so that in 
so far·as such office is concerned, there is a vacancy on the primary ballot 
to be nominated, no valid nomination shall be made for such office unless 
the name of the person attempted to be nominated and receiving the high­
est number of votes for said office, shall have been written on at least 
eight per cent. of all the ballots containing such vacancy, which have been 
voted at such primary election.'' 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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EFFECT OF A:\IE:.'-rDED SEXATE BILL XO. 15-JURY CO:\DHSSIOXERS­
Til\fE OF E::\fPLOY:\IENT LDIITED. 

CoLt:li!BUS, OHio, June 4, 1915. 

HoN. FRANK B. WILLIS, Govenzor of Ohio, Columbus, Ohio. 
:\IY DEAR GovERNOR :-You have submitted for my examination and opinion 

amended senate bill No. 15. 
The first change sought to be made in the existing law is to limit the number 

of days that the jury commissioners of each county may be employed in counties 
in which there is but one common pleas judge, to ten days instead of twenty days 
in each year. 

Your memorandum states that this bill "allows jury commissioners in large 
cities to be assigned clerks.'' This is a mistake. It does permit jury commis­
sioners to be designated and appointed assignment commissiouers. This is no 
ehange from the present law. I am not advised of any abuse that exists under 
the present law which permits jury commissioners to be employed not to exceed 
twenty days. Xeither am I in a position to state definitely that ten days in any 
one year will be sufficient for the work of the jury commissioners in counties hav­
ing but one judge. However, it seems to me that ten days ought to be ample 
time for the work. 

The proposed change in section 11424 is the result of practical experience. 
"Cnder the present law the jury commissioners retain the keys and jurors may not 
be drawn until the jury commissioners have been found and they have unlocked 
the wheel. In cases coming under my personal observation the necessity of going 
out in the country and hunting up the jury commissioners has caused a delay of a 
day at a time in the courts, besides considerable expense and in one recent in­
stance where the venire had been exhausted in a murder case it not only delayed 
the proceedings for half a day, but cost the county ten dollars in extra expense to 
draw the names of eight jurors. 

I am of the opinion that it would be better, as is provided in amended senate 
bill X o. 15, that the court should be the custodian of the keys. However, this 
bill does not remedy the condition at which it was aimed. 

Section 11426 which remains untouched by the bill under consideration re­
quires the clerk to draw the names from the jury wheel in the presence of the 
jury commissioners, so that ordinarily nothing is to be gained by taking the cus-
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tody of the keys away from the jury commissioners when the jury commissioners 
are required to be present at the drawing of jurors unless it be such a case as 
recently occurred where one of the jury commissioners came in from the country 
to attend the drawing of names and left his keys at home. 

443. 

I herewith return amended senate bill No. 15. 
Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 

EFFECT OF HOUSE BILL NO. 130. 

CoLUMBUS, OHio, June 4, 1915 .. 

RoN. FRANK B. \\TILLIS, Gover11or of Ohio, Columbus, Ohio. 
MY DEAR GoVERNOR :-You have submitted for my examination and opm10n 

house bill No. 130, specifically asking as to the effect of the words "to do" and 
the policy of the new matter. 

I am of the opinion that the language used in original section 12875 ''organ· 
ized and doing" is to be preferred over "to do" in the present bill. However, 
I am of the opinion that the courts would construe them to be of the same effect. 

As to the new matter contained in the bill, it expresses the law as it has 
been held to be by the courts in the absence of express statutes. I am of the 
opinion that the enactment of the statute is advisable. However, I might add 
that the inclusion of ''county treasurer'' and ''trust funds'' may raise some 
slight question as to just what is meant by "trust funds," but I am clearly of 
the opinion that the courts would hold that only such matters lJ.S were referred 
to in section 2983 were included therein. 

444. 

I am of the opinion, therefore, that this bill should be approved. 
I am returning house bill No. 130. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

EFFECT OF A:MENDED SENATE BILL NO. 121-WHETHER THE WORD 
"TRUSTEE" SHOULD BE CONSTRUED AS PLURAL. 

CoLUMBus, Omo, June 4, 1915. 

RoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GoVERNOR :-You have submitted for my examination and opm1on 

amended senate bill No. 121, asking the specific question as to the effect of the 
use of the ·word ''trustee'' rather than ''trustees.'' 

The section referred to belongs in part 1, title 12, division 6, chapter 1 of the 
General Code, and therefore section 27 of the General Code is applicable thereto. 

Section 27 of the General Code provides, in part, as follows: 
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"In the interpretation of parts first and second, unless the context 
shows that another sense was intended * * * words * * ~, in the 
singular include the plural number.'' 
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I am of the opinion that under the section last referred to it would be the 
duty of the court to read the word "trustee" in amended senate bill No. 121 as 
if it had been enacted "trustees." 

445. 

Amended senate bill No. 121 is returned herewith. 
Respectfully, 

Enw ARD C. TuRNER, 

Attonzey General. 

BOXDS-AR~IORY SITE-SECTION 3939, G. C., IS UNCONSTITUTIONAL AND 
YOID IN SO FAR AS IT AUTHORIZES :\IUNICIPAL CORPORATIONS 
TO ISSUE BONDS FOR PURCHASING REJAL ESTATE FOR ERECTION 
OF AN ARMORY-SUCH BONDS ARE INVALID. 

Section 3939, G. C., insofar as it authorizes mzmicipal corporations to issue 
bonds for the purpose of purchasing real estate to be donated to tlze state of Ohio 
as a site for the erection of an armory is unconstitutional and void, and bonds 

· issued for this purpose are invalid. 

Cou.:MBt:s, OHio, June 4, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GEXTLEMEN :-I am unable to advise the commission to inYest in the bonds of 

the city of ~It. Vernon, provisionally accepted by the commission on May 6, 1915, 
a transcript of the proceedings in the issuance whereof has been submitted to me. 

The bonds are sought to be issued under favor of section 3939 of the General 
Code, which expressly authorizes the issuance of bonds ''for purchasing real estate 
with a building or buildings thereon, to be used for public purposes, or to be do­
nated to the state of Ohio by deed in fee simple as a site for the erection of an 
armory.'' The latter part of this provision is, in my opinion, unconstitutional. 

Ordinarily I would not be disposed to question the constitutionalty of an act 
of the general assembly. In this case, however, I feel that I cannot do other­
wise thau express the view that the statute is void, for two reasons: 

(1) The industrial commission as an investor is entitled to advice from this 
office on precisely the same basis that any private investor should be advised by 
his counsel. 

(2) The unconstitutionality of the statute is so clearly established by the 
decisions of the supreme court of this state as to remove all doubt. 

See Wasson v. Commissioners, 49 0. S., 622; 
Hubbard v. Fitzsimmons, 57 0. S., 436. 

The issuance of bonds by a municipal corporation for the purpose of purchas­
ing and donating a site to the state for armory purposes necessarily involves the 
leYying Of taxes UpOn the taxable property in the municipal COrpOration for the 
payment of the bonds and interest thereon. 

The principle of the decisions cited is that a tax may not be levied within 
t~ne of the subdivisions of the state for a purpose which pertains to the state at 
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large, regardless of supposed incidental and peculiar benefit to the subdivision. 
It is also distinctly held in the ease last above cited that securing a site for an 
armory and constructing and maintaining the same are state purposes, and that 
purchasers of local bonds issued for such purposes are charged with notice of their 
invalidity. Respectfully, 

446. 

Enw ARD C. TuRNER, 
Attorney General. 

APPROVAL OF Al\!ENDED SENATE BILL NO. 140 WOULD TEND TO CO~­
FUSE LAWS ~OW IN FORCE. 

CoLUMBus, OHIO, June 4, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
l\iy DEAR GovERNOR :-You have submitted for my examination and opinion 

amended senate bill No. 140, and ask me as to the policy of said bill. 
Section 13117 of the General Code provides as follows: 

"Whoever; with i~tent to defraud, executes and delivers a false or 
fictitious warehouse receipt, acknowledgment, or other instrument of writ­
ing, to the purport and effect that a person held or had received in store, 
or held or had received in a warehouse, or in another place, or held or had 
received into possession, custody, or control, goods, wares, or merchandise, 
when such goods, wares, or merchandise were not held, or had not been re­
ceived, in good faith, by such person; or, whoever indorses, assigns, trans­
fers, or delivers, or attempts to indorse, transfer, or deliver to a person, 
such false or fictitious warehouse receipt, acknowledgment, or instrument 
of writing, knowing it to be such, shall be imprisoned in the penitentiary 
not less than one year nor more than three years.'' 

While the examination of the bill has necessarily been hurried, in my opinion 
section 13117 covers everything that is proposed to be covered in said bill No. 140, 
and I can see no necessity for such a provision. 

It occurred to me from the peculiar language of amended senate bill No. 140 
that· possibly some court had held that section 13117 applied only to a warehouse­
man, but careful search of all the current reports fails to disclose any ease what­
ever bearing upon this matter. If such a holding was made it must have been 
under the mistaken apprehension that section 13117 was a part of the warehouse 
receipts act enacted a few years ago. However, such is not the fact, as section 
13117 has been in force for many years, having been enacted in the 54th Ohio 
Laws, page 132, and it applies to all persons whether a warehouseman or not, and 
covers forging and uttering of a forged bill by providing that whoever indorses, 
assigns, transfers, or delivers, or attempts to do so, a false or fictitious warehouse 
receipt, etc., shall be imprisoned. 

In the absence of further information showing necessity of amended senate 
bill No. 140, it is my opinion that your approval of this bill would only tend t() 
confuse the laws now in force upon the subject. 

I return herewith amended senate bill No. 140. 
Respectfully, 

Enw ARD C. TURNER, 
Attorney General. 
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447. 

HOl:SE BILL NO. 1:>4-ITS EFFECT 1JPOX HO"GSE BILL XO. 249. 

CoLl.:MBcs, OHIO, June 4, 1915. 

Hox. FRAXK B. \VrLLIS, Govemor of Ohio, Columbus, Ohio. 
:\Iy DE.\R GoVERXOR :-You have submitted for my examination and opm10n 

house bill Xo. 154, asking specifically as to its effect upon house bill ~o. 249, 
passed April 1st, and approved April 2, 1915. 

In the drawing of house bill ~o. 249, the amendment of sections 1819, 1820, 
1948, 1949, 1950 and 1956, in 103 0. L., page 446, was entirely overlooked. The 
language of section 1841, as set forth in house bill ~o. 154, is proper, while the 
following language in house bill No. 249: 

''and the powers and duties of the board of state charities under 
sections 1819, 1820, 1948, 1949, 1950, 1952 and 1956 of the General Code, 
shall cease ani! thereafter uevolve on the board of administration alone 
from and after August 151 1911,'' 

is unnecessary, because the powers and duties of the state board of charities un· 
der the sections named were transferred to the board of administration by the 
act found in 103 0. L., 446. 

'The balance of house bill No. 249, while desirable, is not absolutely essential, 
as I believe that the board of administration has the implied power, in the ab· 
sence of that section, to require the information therein provided for. Renee 
section 1841, as set forth in house bill No. 154, is to be preferred to the same 
section as set forth in house bill No. 249 heretofore approved. The amendment of 
section 2068 takes away the right to admit a limited number of suitable patients, 
not to exceed ten per cent. of the total capacity, for any sum less than $5.00 per 
week. Howeve1·, sections 1815·13 and 1815·14 make adequate provision for the 
same purpose. In other words, while still allowing persons to be cared for who 
are not financially able to pay $5.00 a week, it requires the difference between 
the amount that such person is able to pay and $5.00 a week to be made up by any 
person legally responsible for the support of the inmate, or in the event that there 
is no person legally responsible for such support, the county in which the inmate 
had his last legal residence must make up the difference from its poor fund. I 
see no objection to this provision, as it is and has been for some time the policy 
of the state to require the subdivisions to bear the expense in state institutions of 
inmates from those subdivisions. 

Section 1815·15 provides that while county commissioners may agree to sup· 
por~ or aid in the support of a resident of their county in the Ohio state sanitorium, 
they cannot be compelled to do so if the county is maintaining a county tubercu· 
losis hospital, or has joined in the erection or maintenance of a district tubercu· 
losis hospital, or has contracted with proper authorities for the treatment of such 
persons. I think this is au eminently fair provision. :M:any thousands of dollars 
have been spent by the various counties in the erection of a county tuberculosis 
hospital or a uistrict tuberculosis hospital, and it is not fair to ask them in addi· 
tion thereto to contribute to the maintenance of tubercular patients at the Ohio 
state sanitorium as long as the county tuberculosis hospital or the district tubercu· 
losis hospital is not full. 

I return herewith house bill Xo. 1:>·!. Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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448. 

EFFECT OF A:\IENDED SENATE BILL NO. 217-CO:M:PENSATION AND EX­
PENSES OF JUDGES OF COMMON PLEAS AND COURT OF APPEALS. 

CoLUMBus, Oaro, June 4, 1915. 
HaN. FRANK B. WILLIS, Gover11or of Ohio, Columbus, Ohio. 

]\'[y DEAR GoVERNOR :-You have submitted for my examination and opm10n 
amended senate bill No. 217, passed by the general assembly on May 27, 1915. 

This bill amends section 2253 of the General Code, as last amended in 104 
0. L., 251, and makes the following changes in the present law: 

1. It deprives judges of the courts of appeals of their allowance for actual 
and necessary expenses, not exceeding three hundred dollars in any one year, in­
curred while holding court in counties in which they do not reside other than 
under an assignment of the chief justice of the court of appeals to hold an addi­
tional court of appeals in another district. That is to say, under sections 1528 and 
1529, G. C., judges of the courts of appeals are entitled to five dollars a day while 
holding court in another appellate district under assignment of the chief justice 
of the court of appeals, such allowance being in lieu of all expenses. Under sec­
tion 2253, G. C., as amended 104 0. L., 251, such judges were allowed their actual 
and necessary expenses, not exceeding three hundred dollars in any year, for hold­
ing court in a county other than that in which they reside--tl_tat is, for example, 
in another county in their own appellate district. This has been taken away by 
senate bill No. 217. 

2. The limit upon the expense allowance of common pleas judges for holding 
court outside of their respective counties, otherwise than under assignment of the 
chief justice of the s_upreme court by virtue of section 1469, is reduced from three 
hundred to one hundred and fifty dollars. This change, however, does not affect 
judges elected prior to June s, 1914. 

3. The per diem allowance of common pleas judges from the county treasury 
for services under assignments of the chief justice of the supreme court in aiding 
and disposing of business of some county other than that in which they reside is 
reduced from ten to five dollars. 

4. The limitation of three hundred dollars upon the allowance of actual and 
necessary expenses of common pleas judges, incurred by them under assignments 
by the chief justice in aiding and disposing of business of some other county than 
that in which they reside, is removed; there is, under amended senate bill No. 
217, no limitation on the amount of actual and necessary expenses whch may be 
charged against other counties under the amended section. 

The bill also provides that judges of the courts of common pleas in adjoining 
counties may exchange service and assist one another and may hold court in any 
county within the state where their services may be required, or may be requested 
by the resident judges. This provision, however, is unnecessary. The chief jus­
tice of the supreme court, in a letter under date of March 27, 1915, to Ron. J. S. 
Thomas, judge of the common pleas court of Scioto county, used the following 
language: 

''I hold that the constitution, where it says that common pleas judges 
may temporarily preside or. hold court in any county of the state, con­
ferred jurisdiction and power upon the judges to do the very thing sug­
gested in the constitution, and that they may arrange among themselves, 
in an informal manner, for exchanges such as were made under the former 
practice. 

"My idea is that you, for instance, could exchange with Judge Corn, 
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of Ironton, Judge Stephenson, of West Union, or, for that matter, with 
any other common pleas judge in the state of Ohio without any special 
designation by the chief justice.'' 
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In view of this authoritative interpretation of the law as it now exists, it 
seems that the first sentence of section 2253, General Code, as amended by the 
bill, is unnecessary. Of course, if common pleas judges have the right to hold 
court in any other county in the state, without the assignment of the chief jus· 
tice, then present section 2253, General Code, affords to them reimbursement for 
actual and necessary expenses so incurred, not exceeding three hundred dollars 
in any year. 

The only other material change in the section is the provision that the ex­
penses shall be paid upon sworn itemized accounts, which, in the case of pay· 
ment from the state treasury, are to be filed monthly. 

The subject of compensation and expenses of common pleas judges and judges 
of the courts of appeals has given this department and the department of the 
auditor of state, and the bureau of inspection and supervision of public offices 
therein, a great deal of trouble. It would seem that amended senate bill No. 217, 
should it become a law, would still further complicate the subject. 

449. 

I herewith return the bill- referred to. 
Respectfully, 

Enw ARD C. TuRNER, 

Attorney General. 

EFFECT OF HOUSE BILL NO. 687-TEACHERS' INSTITUTES. 

CoLUMBus, OHIO, June 4, 1915. 

Hox. FRANK B. WILLIS. Governor of Ohio, Columbus, Ohio. 
Mv DEAR GoVERNOR :-You have submitted for my examination house bill No. 

687. This bill probably grows out of a ruling by this department to the bureau of 
inspection and supervision of public offices, opinion No. 245, dated April 15, 1915, 
which held that: 

''Superintendents and teachers may not be paid for attending a 
teachers' institute held subsequent to 1\fay 20, 1914, unless such institute 
was duly authorized to be held by the county board of education.'' 

It appears that there had been some misunderstanding and confusion upon 
the subject and boards of education were seeking to pay superintendents and teach· 
ers for attending institutes which had not been properly authorized by the county 
board of education. 

It is the manifest policy of the law that teachers' institutes shall be subject 
to the control and supervision of the county boards of education, and that the 
same shall be c_onducted in accordance therewith, is made a condition precedent 
to the payment of teachers and superintendents for their attendance. In other 
words, it was clearly the purpose of the legislature that teachers and superintend· 
ents should receive pay for attending only such institutes as might be held under 
the pro,·isions of section 7868, G. C., and formally authorized and approved by the 
county board of education. 

The bill seeks to authorize boards of education to pay teachers for attendance 
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at institutes not held in accordance with law. Exception might well be taken 
to the fact that the bill undertakes to authorize boards of education to pay teach­
ers who attended ''county teachers' institutes'' during the year 1914, and it is 
doubtful whether or not under a strict interpretation of the law there was such a 

• thing as ''a county teachers' institute'' held after the time section 7868, as 
amended, went into effect, unless the board by formal resolution decided that one 
should be held. However, the intention of the legislature is, as I take it from 
the above bill, clear that teachers are to be paid for attending a "supposed" 
county teachers' institute, and further that all teachers who have recei-yed pay 
for attending such supposed county teachers' institutes shall be relieved from re­
imbursing the treasury for the money received for such attendance. 

While one naturally has sympathy for the teacher who has attended under 
instructions of the board of education, and feels that such teacher should be paid, 
yet it is of very, very doubtful policy to enact any law which provides, as in the 
bill under consideration, thllt ''all payments heretofore made by boards of educa­
tion to teachers for such attendance at teachers' institutes during the year 1914 
are hereby declared to be legal and v{tlid, and all boards and officers making 
such payments are hereby relieved from any liability therefor.'' This is in ef­
fect establishing the precedent that if officers or boards disregard the law they 
may appeal to the legislature and have their acts condoned. 

450. 

House bill No. 687 is returned herewith. 
Respectfully, 

Eow ARD C. TuRNER, 

Attorney General. 

EFFECT OF SE~ATE BILL NO. 315. 

CoLUMBUS, OHio, June 4, 1915. 

HoN. FRANK B. WrLLIS, Governor of Ohio, Columbus, Ohio. 
l\IY DEAR GovERNOR :-You have submitted for my examination and opinion 

senate bill No. 315. 
Taking this bill up in the order in which the sections appear in the bill: 
There are two important changes in section 3295: (a) Specifically author­

izing municipalities to issue bonds ''for the purpose of providing funds to pay 
the township's share of the cost of any improvement made under an agreement 
with the county commissioners.'' I do not at the moment recall any improve­
ment which may be made under agreement with the county commissioners, where 
there i~ no provision for raising funds. From the tenor of the bill it is apparent 
to me that this provision was inserted to take care of improvements made under 
section 6905-1 of the Code. This last section, however, has been repealed by the 
highway bill and other provisions substituted therefor. 

Section 132 of the highway bill (amended senate bill No. 125) makes com­
plete provision for the municipality to sell bonds in such cases. 

(b) The second new provision in section 3295 is 

''All bonds heretofore issued by township trustees under assumed au­
thority for the improvement of roads in connection with county commis­
sioners, shall, in so far as the same might otherwise be held invalid on 
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account of the absence of power of such trustees to issue bonds for such 
purpose, be held to be legal, valid and binding obligations of the township 
issuing such bonds.'' 
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This is similar to a provision in senate bill No. 220 on which I have hereto­
fore rendered an opinion, and which bill was vetoed by you. The language in the 
present bill is, however, more gnarded and more limited than in amended senate 
bill No. 220. 

Taking up section 6912-1 in the bill: 
This section in the Code was a part of one of the schemes of road building. 

All the other sections authorizing the building of roads in the manner to which 
section 6912-1 would be applicable have been repealed in the highway bill 
(amended senate bill No. 125). Section 6912-1 was also repealed therein. To allow 
this bill to become a Jaw containing this section would add considerably to a 
confusion of the road laws which it was the purpose of the highway bill to elim­
inate. There will be nothing left in the Code upon which this section could 
operate. The things sought to be accomplished by this section are cared for in 
sections 131, 132 and other sections of the highway bill. While not in the exact 
terms of senate bill No. 315, yet from my hurried examination I believe the pro­
visions of the highway bill to be ample. 

Taking up section 3939. In the first place there are two sections 3939 in the 
Page and Adams edition of the General Code. My predecessor, Hon. Timothy S. 
Hogan, in an opinion found in volume I, page 228, of the attorney general's reports 
for 1!h3, held that the section appearing last in .said Code under the section num­
ber of 3939 was the operative section, and in this I concur. The bill under con­
sideration makes no reference to the fact that there are two sections 3939 in 
said Code, and while it could be worked out all right there would still be room 
for more or less dispute, as is shown by the fact that the editors of the Code found 
it necessary to publish both sections with the explanation "Because of doubt as 
to which statute is in force, both are given.'' However, the only change of con­
sequence in this section is in subdivision 22 thereof, which adds the new matter: 

''Whether such resurfacing, repairing or improving is done directly 
by the municipal corporation or contracted by it, or by the county com­
missioners under an agreement with the municipal corporation by which 
it has agreed to assume and pay•1l:ny part of the cost thereof.'' 

Whether or not a municipality may enter into a contract with the county 
commissioners for the resurfacing, repairing or improving of roads, will, I believe, 
depend upon the provisions of the highway bill. I have not had time to properly 
digest the provisions of the highway bill. 

·The matters involved in this bill are so complicated that the short time al­
lowed by the necessities of the case does not admit of the careful investigation 
I would prefer to make. However, from the hurried examination of the bill I am 
of the opinion that its approval would lead only to complications and not be of 
any particular benefit. 

Senate bill No. 315 is returned herewith. 
Respectfully, 

Eow ARD C. TuRNER, 

Attorney General. 
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451. 

MEMBERS OF GENERAL ASSEMBLY-SUPPLIES FURNISHED-STATION­
ERY, BILL BOOKS, JOURNALS, ETC.-SUPPLEMENTAL OPINION TO 
OPINIONS NUMBERS 436, 437. 

CoLUMBUS, 0Hro, June 4, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SrR :-In response to your request as to whether or not opm10ns Nos. 

436, to Sergeant-at-Arms Robinson, and No. 437, to you, cover such items as letter­
heads upon which the members' names had been printed, the bill books and jour· 
nals, which could be of no value to the state: 

The articles named by you do not come within the opinions referred to, and 
I consider them personal property of the members, which could not be used by 
the successors of the members or anyone else, and they are of no value whatever 
to the state. Bills and journals were printed for public distribution. 

The opinions were intended to cover such things as the General Codes, unused 
stationery, supplies, etc., etc., which the state would be compelled to buy again 
for the next general assembly, even if no extraordinary session of the present one 
were had. In other words, they were to cover the state's property. 

You state also that, following the custom of years, the employes of the gen­
eral assembly had, prior to the rendering of my opinions, incurred some expenses 
in making boxes. To the extent that such expenses were incurred prior to the 
opinions, I am willing that it would be overlooked this last time, but this principle 
will not apply to any expressage paid and such expressage, if paid, should be 
refunded. 

It is not my purpose to attempt to carry the law to a ridiculous conclusion, 
yet, on the other hand, the real spirit and purpose of the law must ·be obseryed. 

452. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

GRAND AND PETIT JURORS-PER DIEM EXPENSES FOR TRAVEL TO AND 
FROM COURT HOUSE-MILEAGB FROM RESIDENCE TO COURT HOUSE 
LEGAL WHEN COURT DISMISSES SAID JURORS FOR SEVERAL DAYS. 

An order of the court allowing jurors, grand and petit, Per diem for days neces­
sarily used in travel in reaching court house or retuming therefrom; also mileage 
from reside11ce to court house on retunzillg to court after several days adjournment, 
is legal. 

CoLUMBUS, OHio, June 4, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRs:-Under date of May 25, 1915, you requested my opinion as follows: 

''We are herewith sending you a copy of an order made by a judge of 
the court of common pleas directing the clerk of the court to make cer­
tain payments of mileage and per diems to jurors. Because of this ques-
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tion being liable to come up from any county at any time, we would like 
your written opinion as to whether this court order is a legal one as to 
the payment of jurors.'' 

The copy of the order of the court, enclosed in your letter, is as follows: 

''ORDER FOR COMPENSATION OF JURORS. 

"The clerk of this court is hereby directed to pay grand and petit 
jurors as follows:-in addition to the regular fee of two dollars per day 
and mileage on :first appearance-the per diem fee for each day or portion 
of day necessarily used in travel to enable him to be present at the time 
ordered by the court, throughout the term, whether that day be Sunday 
or any day of the week, or necessarily used in reaching his home after 
being excused by the court; and should any juror be excused before the 
end of the week to appear at a later date, he shall receive mileage from 
his home to the court house on his return, whether the day of his return 
be Sunday or any other day of the week; but he shall not receive mileage 
if no day intervenes except Sunday. '' 
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The section of the General Code which :fixes the compensation and mileage 
of both grand and petit jurors is section 3008, which reads as follows: H 

''Each grand or petit juror drawn from the jury box pursuant to law, 
each juror selected by the court as talesman as provided by law, and each 
talesman, shall receive two dollars for each day of service, and if not a 
talesman, :five cents each mile from his place of residence to the county 
seat. Such compensation shall be certified by the clerk of the court and 
paid by the county treasurer on the warrant of the county auditor.'' 

The above order of court covers two matters: One the per diem compensation 
of the grand and petit jurors and the other the mileage of both grand and petit 
jurors. In regard to the compensation of grand and petit jurors it is to be noted 
that the order provides that each grand and petit juror shall be entitled to the 
per diem allowed under the provisions of section 3008 for each day or portion of 
day necessarily used in travel to enable him to be present at the time ordered by 
the court. 

In the case of State ex rel. Beverstock et al. v. Merry, Auditor, 34 0. S., 137, 
the :first branch of the syllabus is as follows: 

"Under section 22 of the act to regulate the fees of jurors, etc. (73 
Ohio L., 134), jurors are to be allowed compensation for days spent in 
whole or in part in going to and returning from court, and for days of 
attendance during the term, whether impaneled or not; and the clerk is 
not authorized, in addition to such days, to certify that the jurors are en· 
titled to compensation for days as to which they were discharged and not 
in attendance.'' 

Section 22 of the act referred to in said case provided, among other things, 
that ''each petit juror shall be allowed the sum of two dollars for each and every 
day he may serve.'' 

I do not see any distinction between the phrase ''for each and every day he 
may serve and the phrase used in section 3008, G. C., ''for each day of service.'' 
In the opinion in that case the court laid .down the following at page 100: 
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''Jurors should be allowed compensation for every day spent in going 
to and returning from court, and for every day they are in attendance 
at the county seat as jurors, whether they are impaneled or not; fractions 
of a day to be counted as an entire day in estimating compensation. 

''It follows that where, as in this case, jurors are discharged from 
attendance by order of the court for several consecutive days at a time 
during the term, the clerk is not authorized to certify that the jurors are 
entitled to compensation for the days they were so discharged, and not 
required to be in attendance.'' 

I do not find that the case in the 34th Ohio State, above referred to, has been 
in any way overruled. Consequently, I am of the opinion that jurors, both grand 
and petit, are, under the decision above referred to, entitled to a per diem fee 
for each day or portion of day necessarily used in travel to enable him to be present 
at the time ordered by the court, or necessarily used in reaching home after being 
discharged by the court. 

The word ''necessarily'' as used in the above order makes it clear that there 
must be some necessity for the juror to leave his home earlier than the day on 
which he is required to report for attendance to the court, or some necessity for 
him to postpone his return until the following day after being dismissed. The 
necessity must not be one of personal convenience, but one which arises by reason 
of lack of railroad facilities or some similar reason. 

The next question involved in your inquiry is relative to the payment of mile· 
age to jurors under the order of the court that ''should any juror be excused be: 
fore the end of the week to appear at a later date, he shall receive mileage from 
his home to the court house on his return,'' etc. · In the first place it is to be 
noted that there is nothing in the order of the court which attempts to allow a 
juror mileage from the court house to his home, upon being excused by the court, 
as in fact he could not be, under the opinion of Hon. U. G. Denman, former at­
torney general, as found on page 656 of the report of the attorney general for 
the year 1909, }.fr. Denman holding that under the provisions of section 5182, 
R. S., now section 3008, G. C., jurors both petit and grand, may only be allowed 
mileage to county seat and not returning. 

The question involved here, however, is when a juror has been excused and 
therefore allowed to return home he can, on again returning to the court, be al­
lowed mileage from his home to the court house. 

Hon. Timothy S. Hogan, former attorney general, in an opinion rendered May 
9, 1!112, attorney general's report for 1912, page 1306, held that under section 
3008 both grand and petit jurors are entitl~d to mileage from their places of res­
idence to the county seat on the day tht"ly are summoned, but are not entitled 
to mileage for each day of service: In the report of the same year at page 1388, 
the attorney general held that if grand jurors are adjourned by order of the court, 
subject to the call of the clerk, they would, in the interest of economy and justice, 
be entitled to mileage from their place of residence to the court house upon re­
turning upon the call. His reasoning is as fo~lows: 

"There is no provision in the above statute (Sec. 3008, G. C.), that 
mileage shall only be paid once, nor is there any provision that such mile­
age shall not be paid more than once. The statute is silent upon the sub­
ject and should, therefore, receive a reasonable construction. 

"It is contemplated that whenever a grand jury is brought together, 
such jury shall consider all the business before it without adjournment, 
except from day to day, and that after such business is completed the said 
jury will be discharged finally. However, if in the interest of oublic jus-
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tice and economy it is deemed advisable by the court to adjourn said jury, 
subject to the call of the clerk instead of holding it together during the 
entire term, and thus allow the jurors to return to their respective homes 
I believe a reasonable construction of the statutes in question would en· 
title said grand jurors to their mileage in returning to the performance 
of their duties upon order of the eo1;1rt and call of the clerk.'' 

929 

There is no distinction, that occurs to me between the mileage to be allowed 
to a petit or a grand juror when the court adjourns its session over a number of 
days. In the case found in the 34th Ohio State, hereinbefore referred to, it is 
distinctly held that where, as in this case, jurors are discharged from attendance, 
by order of the conrt, for service during the term, the clerk is not authorized to 
certify that jurors are entitled to compensation for the days they were so dis· 
charged and not required to be in attendance. 

In view of the fact that jurors would not be entitled to their per diem com· 
pensation when the court dismisses them for several days, it would seem only just 
that said jurors should be entitled to mileage from their place of residence to the 
court house, on their return to duty after such adjournment, and since, as was 
pointed out by )!r. Hogan in the opinion referred to, there is nothing in section 
3008 that states that a juror shall only be entitled once to mileage from his resi­
dence to the court house, I am of the opinion that it is proper for the court to 
make an order that jurors who are temporarily excused and therefore not required 
to give daily attendance to the court may, upon returning upon the order of the 
court, be entitled to such mileage. I am, therefore, of the opinion that the order 
of the court submitted by you is in all respects legal and proper. 

453. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROY AL OF CERTAIN RESOLUTIONS FOR ROAD DIPROVE:MENT­
BUTLER AND WOOD COUNTIES. 

CoLUMBUS, OHio, June 4, 1915. 

HoN. CLINTON CowEN, State Highway Commissiotler, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your communication of June 1, 1915, 

transmitting to me supplemental final resolutions on the following roads: 

Hamilton-Cleves Road-Butler County, I. C. H., No. 44, Pet. No. 231. 
Toledo-Perrysburg Road-Wood County, I. C. H. No. 53, Pet. No. 1418. 

I find these resolutions are in regular form and am therefore returning the 
same with my appro\·al endorsed thereon. 

30-a. G. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey Geueral. 
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454. 

VILLAGE OF CHICAGO JUNCTION-TRANSCRIPT FOR BOND ISS"GE ~-\.P- . 
PROVED. 

Transcript for bond issue for improving waterworks, village of Clzicag~ Junc­
tion, approved. 

CoLUMBcs, OHIO, June 4, 1915. 

The Industrial Commission of Ohio, Columbus, 0/Jio. 
GENTLEMEN:-

"IN RE:-Bonds in the amount of $3,000.00 of the village of Chicago 
Junction, issued for the purpose of improving the waterworks of said vil­
lage and securing a more complete enjoyment thereof. 

Under date of June 1, 1915, I received from Mr. Leonard S. Wise, solicitor 
of the village of Chicago Junction, Ohio, a transcript of the proceedings of the 
officers of said village relative to the issuance of the above bonds .. I have care­
fully examined said transcript, and I am of the opinion that the council of said 
village are authorized by law to issue said bonds for the purpose named; tliat 
their proceedings and the proceedings of the other officers of said village, relative 
thereto, are regular and in conformity with the statutes; that the amount of the 
said bonds, together with the other indebtedness of said village, does not exceed 
any limitations imposed by law, and that said bonds, when properly drawn, ex· 
ecuted and delivered, will constitute valid legal obligations of the said village. 

As the bonds have not yet been prepared and executed, I suggest that when 
they are delivered to the treasurer of state that they be presented to me for ap­
proval as to thei1· form and proper execution. 

455. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey Ge11eral. 

AMENDED SENATE BILL NO. 312-ITS SCOPE AND EFFECT-EXCISE AND 
PROPERTY TAX OF TELEGRAPH AND TELEPHONE C0l\IPANIE8-­
TIME OF FILING REPORTS CHANGED. 

CoLUMBUS, OHIO, June 5, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR Sm :-At the request of Hon. J. H. l\IcGiffert, chairman of the tax 

col)lmission of Ohio, I am directing to you the following opinion respecting the 
scope and effect of amended senate bill No. 312 passed by the general assembly 
on May 27, 1915. This bill amends sections 5449, 5450, 5451, 5458, 5470 and 5474 
of the General Code, and enacts a supplementary section, No. 5473-1. 

This legislation relates primarily to the date as of which certain reports shall 
be made to the tax commission for excise and property tax purposes by telegraph 
and telephone companies. 

Under the present law express, telegraph and telephone ~ompanies make but 
one report to the tax commission which serves the uses of the tax commission in 
assessing their respective properties and in ascertaining the amount of their gross 
receipts for excise tax purposes as well. 

The making of this report and the form thereof are provided for by sections 
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54-!!l and 54.30 of the General Code. This report is, by the present sections, re­
quired to be filed on or before the first day of August, and in the case of telegraph 
and telephone companies it is required to contain a statement of the entire gross 
receipts, '' inr luding'' certain specified things, for the year ending the thirtieth 
(30th) day of June (paragraph 14 of section 5450), and a statement of facts bear­
ing uptm the value of its property as of the 30th day of June. 

I am informed that at the time this legislation was drafted it was represented 
that express companies had to make certain reports to the federal government 
as of the 30th day of June, and the desire was to accommodate such companies 
by making their reports to the state officers relate to the same date. 

I am also informed that perhaps since the sections of the General Code, to 
which I have referred, were enacted, the federal government has prescribed a 
different date, namely, the 31st day of December as the date as of which reports 
shall be made to it by telephone and telegraph companies, though express com­
panies are still required to report as of the 30th day of June to the federal govern­
ment. 

It appears, therefore, that the present bill may have been and doubtless was 
passed at the instance of telegraph and telephone companies and for the purpose 
of extending to them the same accommodation that had been extended to express 
companies in l!lll. 

Section 5449, as amended by the bill, leaves the date of filing the statement 
by express companies as it has been, namely, the first day of August, but changes 
that date as to telegraph and telephone companies to the first day of :March. The 
section still applies to all three classes of companies, out prescribes different 
dates, as aforesaid. 

Section 5450 is amended in two particulars. In the first place the date as of 
which the facts relating to the property valuations of the respective companies 
shall be reported is similarly changed as to telegraph and telephone companies to 
the 31st day of December, and left as to express companies at the 30th day of 
June as it is in present section 5450. 

In the second place the paragraph which in present section 5450 prescribes 
that telephone and telegraph companies shall report in this statement their gross 
receipts for the year ending the 30th day of June (paragraph 14 referred to above), 
is droppctl from the section. The substitute for this paragraph is found in sec­
tion 5473·1, as enacted in the bill to which I shall hereafter allude. 

Section .HJO of the present law requires the commission to assess the property 
of express, telegraph and telephone companies on the first ~fonday in September. 
This is changed in the bill by amending the section so as to provide that this 
assessment shall be made, as to telegraph and telephone companies, on the first 
::.\Ionday in July, leaving the first ::.\fonday of September as the date for the as· 
sessment of the property of express companies. 

A similar change, with respect to the certification by the commission to the 
county auditor, is made by amending section 5458, the date for such certification, 
as to telephone and telegraph companies, being changed· from the third ::.\fonday 
of September to the second :Monday of July. It is to be noted, in this connection, 
that the commission is given but one week between the date of its assessment 
and the date of its certification as to telegraph and telephone companies, whereas 
it is gi\·en two weeks as to express companies, and under the present law has two 
weeks as to telegraph and telephone companies. As these dates are undoubtedly 
directory, this shortening of time is immaterial, in my opinion. 

The foregoing are all the changes made by the bill with respect to property 
Yaluations. ,The next change occurs by amendment of section 5470 which, in its 
present form, requires reports from public utilities generally for excise tax pur-
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poses, but excludes from the requirement express, telegraph and telephone com­
panies because these companies· have heretofore, as I have stated, filed but the 
one report. The change consists in striking out of the exception clause reference 
to telegraph and telephone companies, thus making it obligatory on such com­
panies to report on or before the first day of August. The next change which is 
made is in the language of section 5474, which prescribes the contents of the re­
port to be made by public utilities generally for excise tax purposes. Telegraph 
and telephone companies, having been placed in the catalogue ·of the utilities re­
quired to file reports, by the amendment to section 5470, would be subject to 
section 5474 unless expressly excepted therefrom. It is desirable to except them , 
from this section because the contents of the reports which should be made by them 
(at present prescribed by paragraph 14 of section 5450), are not exactly the 
same as those of the reports required to be made by public utilities generally and 
at present prescribed by section 5474, G. C. Therefore the words "telegraph and 
telephone companies" are inserted in section 5474 by the bill and in the clause 
defining the utilities excepted from its provisions. 

It is seen, therefore, that so far in the bill, so to speak, telegraph and tele­
phone companies ar€ required to report annually to the commission for excise tax 
purposes, and I may add are subject to an excise tax of 1 2-10 per cent. as to tele­
phone companies and 2 per cent. as to express companies, of their gross receipts. 
This latter result is brought about by the fact that sections 5483 and 5485 of the 
General Code, imposing the tax, are not in any way affected by the bill, nor are 
sections 5475, providing that the commission shall ascertain and determine the 
receipts, and 5481 providing that the commission shall certify to the auditor of 
state the amount ascertained, in any wise affected thereby. 

But while so much of the machinery of the tax is afforded by the law as it 
would be changed if the bill should go into effect without section 5473-1, there 
would be no provision as to what should be reported by telegraph and telephone 
companies. Therefore, it is necessary that section 5473·1 be enacted for this pur­
pose. 

In drafting section 5473-1, the author of the bill evidently took paragraph 
14 of section 5450, to which I have referred, and perhaps intended to copy it 
verbatim and give it the section number 5473-1. Through what appears to be a 
clerical error the word ''in'' is inserted in the second line of the section. The 
insertion of this word makes nonsense out of the section. I am clearly of the 
opinion that it will be regarded by the courts, should any question arise, as a 
mere clerical error of a harmless character. It might be captiously argued, how­
ever, that by its insertion the legislature has required what shall be contained in 
the entire_ gross receipts of telegraph and telephone companies, but has failed to 
require that the entire gross receipts should be reported. I think I should advise 
you of the possibility of the making of such a contention, but I am bound to say 
that I do not think it could possibly be sustained in view of the other provisions 
of the law unaffected by the bill, to which I have referred. 

The effect of the bill, in short, is to require two reports instead of one from 
telegraph and telephone companies, so that their property reports may be filed as 
of the same date as of which such companies are required to file reports with the 
federal government, without affecting the date as of which and on which reports 
are to be filed for excise tax purposes. This is the primary purpose of the bill 
and is properly worked out with the one exception of the clerical error in section 
5473-1, to which I have referred. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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456. 

A~IEXDED SEXATE BILL XO. 209-DESIGXED TO PROTECT LOAXS "LPOX 
REAL ESTATE BY B"LILDIXG AXD LOAX CO~P A~J:ES AXD OTHER 
~IORTGAGE8-PRIORITY OF LIEXS. 

CoLC:!IIBt:S, OHIO, June 5, 1915. 

HoN. FRANK B. \VILLIS, Go·uenzor of Ohio, Columbus, Ohio. 
::\Iv DEAR GoVERNOR:-You have submitted to me for inspection amended sen· 

ate bill Xo. 209, and request my opinion as to the effect of this act. 
This a~t is primarily designed to make it possible for building and loan com· 

panies and other mortgagees to safely loan their funds upon real estate which is 
to be improved either by the construction of new buildings or additions or better· 
ments to old ones, by providing a method by which building and loan companies 
may obtain a priority of lien for the mortgages taken by said companies and yet 
to fully protect the rights of subcontractors, material men and laborers. 

::\lost funds derived from building and loan mortgages are paid out upon es· 
timates, and the law as it now stands only gives building and loan companies 
priority of lien from the date when the money is actually paid out, regardless of 
the date of the mortgage. 

This act provides that building and loan companies may have priority of liens 
from the date of the filing of their mortgages, provided they" comply fully with 
all the provisions of this act. 

The most important change in the law is to the effect that no money shall be 
paid out by the mortgagee until the expiration of fifteen days from the time of 
the filing of the mortgage. This is done for the purpose of giving notice to all 
subcontractors, material men and laborers that a loan will be made to the owner 
of the premises with a priority of lien to the mortgagee. During this time it is 
made the duty of subcontractors, material men and laborers to make known to the 
owner and the mortgagee of the amount of their claims. When this is done, the 
mortgage fund becomes a trust fund for the payment of these claims and, in my 
opinion, fully protects the interests of subconstractors, material men and laborers. 

The act provides for the order of priority of liens and is designed to eliminate 
much litigation that results from the present law. 

In my opinion this act puts into better and fairer effect the constitutional 
amendment of l!Jl2 than the one now existing, and ought to be approved. 

Amended senate bill Xo. 209 is returned herewith. 
Respectfully, 

Enw ARD C. TURNER, 
Attorney General. 
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457. 

ROAD DIPROVEl\fENT CONTRACT-THE J. W. RUSK CONSTRUCTION COM­
PANT-WHERE CONTRACTOR :MISCALCULATES A:MOUNT OF STONE 
TO BE· FOUND IN VICINITY OF DfPROVE1IENT TO BE :\fADE AND 
BIDS AT TOO LOW A FIGURE, SUCH CONTRACTOR IS REQJ]IRED 
TO COMPLETE THE WORK ACCORDING TO PLANS AND SPECIFICA­
TlOKS WITHOUT ADDITIONAL COMPENSATION. 

TVhere a contract was let August 4, 1914, by the stale highway commissioner to 
The J. T¥. Rusk Construction CompanJ', for the improvement of section 2 of the 
Mansfield-Norwalk Road, I. C. H. No. 287, Richland county, the company is re­
quired under its contract to complete the work according to the plans and specifica­
tions without additional compensation. 

· CoLUMBUS, Omo, June 5, 1915. 

HoN. T. B. ]ARVIS, Prosecuting Attorney, Mansfield, Ohio. 
DEAR SIR :-I have your communication of June 2, 1915, in which you state 

that last year the county commissioners of Richland county made application for 
state aid in the construction of a certain highway and let a contract under the 
state aid section for improving a certain two mile stretch of road in Richland 
county. The engineer calculated that the county could save money by using for 
the sub-base stone that could be obtained in the fence corners and on the fields 
in the nearby vicinity. All the stone to be found in the vicinity of the improve­
ment has been used and only one-sixth of the road is completed, the engineer 
having miscalculated the amount of stone that could be obtained in the neigh­
borhood, You further state that the contract was sold according to specifications 
calling for stone as suggested and that now the state inspector refuses to allow 
an~' more of the stone on hand to be used for the base. Your letter indicates that 
there is, however, some sandstone in the neighborhood that could be obtained. 
It is estimated that the added cost of finishing the base by the use of hard lime· 
stone, instead of native stone obtained in the vicinity, is $2,600.00. You indi­
cate that there is some kind of an agreeme,nt between the county commissioners 
and the state highway commissioner that this added cost is to be divided between 
the county and the state, and inquire as to what law governs in such a case. 
You indicate that your difficulty is as to the method of raising the county's pro· 
portion of the added expense and suggest a bond issue of $1,300.00 by the county 
under section 1223, G. C., or a transfer from the county building fund, the county 
road fund and the general county fund being practically exhausted. 

I ascertain by inquiry at the office of the state highway commissioner and by 
an investigation of the records in that office, that the road to which you refer is 
section No. 2 of the Mansfield-Norwalk road, I. C. H., No. 287. The contract for 
the construction of this section of road was let on August 4, 1914, by the state 
highway commissioner to the J. W. Rusk Construction Co. upon its lump sum bid 
of $23,500.00. The contract was not let by the county commissioners and as the 
improvement was one involving the expenditure of state funds, could have been 
let only by the state highway commissioner. The engineering work on this im­
provement was handled by the employes of the state highway department. I learn 
from the division engineer in charge of your county that" your information that 
all the nati,·e stone to be obtained in the vicinity has been exhausted and that 
only one-sixth of the road has been completed, is correct. 

The contract and the plans and specifications which are referred to in the 
contract and made a part thereof contain no reference to stone obtainable in the 
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vicinity of the impro\·ement. The .contract contains a stipulation that the eon· 
tractor "will perform the work '' ~, * in accordance with the plans and spe· 
cifications furnished therefor and to which reference is here made, and the same 
are made a part hereof as if fully incorporated herein.'' The plans and profile 
show that the base of the proposed improvement is to be three inches in thick­
ness at the sides and four inches in thickness at the center, if built of material 
other than broken stone, which material meets the requirements of the general 
specifications. If the base is constructed of broken stone, then it is to be four 
inches in thickness at the sides and six inches in thickness at the center. At no 
place in the plans and specifications is there any language indicating that the 
contractor was limited to the use of stone to be found in the vicinity of the im­
provement or any language indicating that the contractor was to be excused from 
performance or given any extra compensation in case the stone found in the 
vicinity of the improvement was insufficient in quantity to complete the base. I 
am informed by the representatives of the state highway department that under 
the general specifications referred to in the contract, properly broken sandstone 
can be used in the construction of the base, and I am further informed that the 
action of the inspector in refusing to permit the use of certain stone now on 
band is based on the fact that such stone is made up of disintegrated material 
and other material unfit for road building. 

Under section 1204, G. C., the state highway commissioner is authorized to 
let a contract for extra work resulting from unforeseen contingencies not included 
in the original contract, but the present case cannot be said to fall within the 
provisions of this section. The contractor agreed to build the road in question 
for a fixed compensation according to certain plans and specifications, which 
plans and specif!.cations contain no reference to the place from which the material 
for the road is to be obtained. In my opinion it is the duty of the contractor to 
fully complete the road according to the plans and specifications, and there is no 
authority in the county commissioners or in the state highway commissioner to 
allow any extra compensation or to pay the contractor any sum of money in addi­
tion to its bid for doing the thing which it is bound to do under the terms of 
its contract. There being no authority under the facts and circumstances of this 
case for entering into any supplemental contract with the J. W. Rusk Construction 
Co., your inquiry as to the manner of obtaining funds to meet the county's share 
of the expense becomes immaterial. 

Respectfully, 
EDWARD C. TURNER, 

Attoruey Ge,ural. 
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458. 

TOWXSHIP BOARD OF EDUCATIOX-BIDS FOR DEPOSITORY-BANK OR 
BANKS OFFERING HIGHEST RATE OF IN'TERES.T SHOULD BE 
AWARDED CONTRACT. 

The board of education of a school district in which but one bank is located, 
havina deter".cline.rf~b:Lres()lution_to invite bids from the several banks in the county, 
includi11g the bank located in said district, should let the contract for the deposit 
of its funds to the bank or bank~ offering the highest rate of interest for the) 
full time the funds, or any part thereof, are on deposit. 

CoLUMBUS, OHio, June 5, 'i915. 

RoN. Ht:GH F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 
DEAR SIR :-In your letter of May 25th, you request my opinion as follows: 

"l\Iay a board of education of a township in which there is one bank, 
after inviting bids from other banks in the cbu1~ty, under section 7607 of 
the General Code contract with the bank in said township as depository, 
when such bank in the township bids more than 2 per cent. for the funds, 
but which bid is lower than other bids received by the board from other 
banks in the county~" 

Under the provision of section 7604, G. C., it is the duty of the board of 
e<j.ucation of any school district, by resolution to provide for the deposit of any 
or all moneys coming into the hands of its treasurer. 

Section 7607, G. C., provides: 

''In all school districts containing less than two banks, after the 
adoption of a resolution proViding for the deposit of its funds, the board 
of education may enter into a contract with one or more banks that are 
conveniently located and offer the highest rate of interest, which shall 
not be less than two per cent. for the full time the funds or any part 
thereof are on deposit. Such bank or banks shall give good and sufficient 
bond, or shall deposit bonds of the United States, the state of Ohio, or· 
county, municipal, township or school bonds issued by the authority of the 
state of Ohio, at the option of the board of education, in a sum at least 
equal to the amount deposited. The treasurer of the school district must 
see that a greater sum than that contained in the bond is not deposited 
in such bank or banks, and he and his bondsmen shall be liable for any 
loss occasioned by deposits in excess of such bond.'' 

"f-.. It will be observed that this section does not, by its terms, require the board 
of education of a school district, containing less than two banks:-~dvertise for 
bids in letting the contract for the deposit of· its school funds. Said section 
authorizes said board of education to enter into a contract with any bank or 
banks, conveniently located, which offer the highest rate of interest, not less than 
two per cent., for the full time the funds or any part thereof are on deposit, and 
which qualify in the manner provided in said section. 

The procedure of the board of education of a school district under section 
7607, G. C., differs from that required by section 7605, G. C.; whiilli"providesthat: 

~· f· 

'' IA selr60fdi~t;icts~ cciiiTaii:ting tw~ or- more banks, such deposit shall 
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-fe mad~ in the bank or banks, situated therei11, that, at competitive bid­
di%: offer the highe~t rate of interest which must be at least two per 
cent. for the full time funds or any part thereof are on deposit,'' 

~1ch qualify as ther~in provided. 

937 

Under this section the board of education has no discretion except to de­
termine the sufficiency of the security offered by the successful bidder. 

It does not follow, however, that a board of education proceeding under sec­
tion 7607, G. C., may not in its discretion advertise for bids in letting the contract 
for the deposit of its fun'as. 

In referring to the board of education of a township in which there is but 
one bank, I assume that you refer to a township rural school district in which but 
one bank is located. 

'The board of education of such a district, having proceeded in the manner 
provided in section 7607, G. C., you inquire whether said board, after inviting bids 
from other banks in the county in which said rural school district is located, may 
let the contract to the bank located in said district, if the rate of interest of­
fered by said bank is more than two per cent. for the full time the funds or any 
part thereof will be on deposit, but is less than the rate of interest specified in 
other bids received by said board from other banks in said.county. 

Section 7608, G. C., provides: 

''The resolution and contract in the next four preceding sections 
provided for, shall set forth fully all details necessary to carry into effect 
the authority therein given. All proceedings connected with the adoption 
of such resolution and the making of such contract must be conducted in 
such a manner as to insure full publicity and shall be open at all times to 
public inspection.'' 

I call your attention to an opinion rendered by former Attorney Genetal U. G. 
Denman to Hon. Harry C. Pugh, prosecuting attorney of Muskingum county, un­
der date of June 9, 1910, as found at page 788 in the annual report of the attorney 
general for that year. Referring to the provisions of sections 76Q7 and 7608 of 
the General Code, Mr. Denman said: 

''I am of the opinion, under the above quoted provisions of sections 
7607 and 7608 of the General Code that boards of education should, at the 
time of the adoption of the resolution providing for the deposit of the 
funds of tlieir school district, determine what banks are 'conveniently 
located' for the deposit of such funds and should designate in such resolu­
tion the territory within which they deem banks to be conveniently lo­
cated for the purpose of such deposit. I do not wish to be understood, 
however, in this particular to hold that boards of education may arbitrarily 
decide as to such convenience of location; their discretion in this partic­
ular must, of course, be reasonably exercised. 

"I am further of the opinion that upon such determination and the 
passage of such resolution, the board of education should obtain bids from 
all banks located in the territory so designated by them. This may be done 
by advertisement and by sending notices to all such banks. It would seem 
clear from the above quoted provisions of the General Code, and I am of 
the opinion, that· the legislature intended such deposit of funds to be made 
only after the fullest of competition between the banks 'conveniently 
located' as to the school district, the funds of which are to be deposited, 
and, therefore, a board of education could not designate in such resolu-
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tion particular banks in a certain territory to be 'conveniently located' to 
the exclusion of other banks in the same territory. In other words, all 
of the proceedings in regard to the deposit of school funds by board of 
education must be carried out with the utmost fairness and publicity with 
the view to obtaining the highest rate of interest payable on such funds.'' 

I concur in the above opinion, and in answer to your question, I am of the 
opinion that the board of education of the school district referred to in your .in­
quiry, having determined by resolution to invite bids from the several banks in 
the county, including the bank located in said district, should let the contract 
for the deposit of its funds to the ·bank or banks offering the highest rate of in­
terest for the full time the funds or any part thereof are on deposit. 

459. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

TAXATION OF INTANGIBLE PERSONAL PROPERTY BELONGING TO _ES­
TATE OF DECEASED RESIDENT OF ONE COUNTY WHEN THE TWO 
EXECUTORS ARE RESIDENTS OF DIFFERE'NT COUNTIES AND NEITH­
ER .EXECUTOR EXERCISES CONTROL OVER ESTATE TO EXCLUSION 
OF THE OTHER-HALF OF PROPERTY TO BE TAXED IN EACH OF 
COUNTIES WHERE EXECUTORS RESIDE. 

Intangible personal property, belongilzg to the estate of deceased resident of 
"county A," in the possession of two executors, one a resident of that county and 
the other a resident of "county B," the evidences of the title to which are kept 
in "county C," are, wizen neither of the two executors exercises any peculiar 
management or control over the estate to the exclusion of or in preference to the 
other, subject to be listed for taxation, one-half of the total value thereof in 
county A and one-half of such total value liZ county B. 

CoLUMBUS, 0Hro; June 7, 1915. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-In your letter of May 27, 1915, you submit for my opinion the 

following facts: 

''The will of William Hayner, deceased, a resident of Troy, Ohio, 
named A. F. Broomhall, of Troy, and Walter Kidder, of Dayton, executors. 
The executors are not under bond; the securities are kept in Cincinnati 
and not in the possession and under the actual control of either executor 
to the exclusion of the other, but are controlled jointly, neither executor 
having any special authority over the other. As a matter of convenience 
the clerical work is done at the office of the Hayner Distilling Company, 
l)ayton. 

''In 1913 the joint executors returned all the property of the decedent 
in Miami county. In 1914 one·half was returned in Miami county and 
one-half in Montgomery county.'' 

My advice is requested as to the situs of the property of the estate for taxa­
tion. 

Because you refer to the property as the ''securities,'' I assume that the as-
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sets of the estate concerning which you inquire are intangible and consist of 
moneys, credits and investments in bonds or stocks. This opinion will accordingly 
be limited to the facts as so interpreted. 

The statutory provisions respecting the place of listing property and the duty 
to list have been the same for many years. They are at present found in sections 
5370, 5371 and 5375 of the General Code, which are as follows: 

''Sec. 5370. Each person of full age and sound mind shall list the 
personal property of which he is the owner, and all moneys in his pos· 
session, all moneys invested, loaned, or otherwise controlled by him, as 
agent or attorney, or on account of any other person or persons, company 
or corporation, and all moneys deposited subject to his order, check, or 
draft; all credits due or owing from any person or persons, body corporate 
or politic, whether in or out of such county; and all money loaned or 
pledged on mortgage of real estate, although a deed or other instrument 
may have been given for it, if between the parties, it is considered as 
security merely. The property of * '-' * an estate of a deceased per­
son, by his executor or administrator. * * * · 

"Sec. 5371. A person required to list property, on behalf of others, 
shall list it in the township, city, or village in which he would be required 
to list it if such property were his own. He shall list it separately from 
his own, specifying in each case the name of the person, estate, company, 
or corporation, to whom it belongs. Merchants' and manufacturers' stock, 
and personal property upon farms shall be listed in the township, city or 
village in which it is situated. All other personal property, moneys, cred­
its and investments, except as otherwise specially provided, shall be listed 
in the township, city or village in which the person to be charged with 
taxes thereon resides at the time of th!l listing thereof, if such person re­
sides within the county where the property is listed, and if not, then in 
the township, city or village where the property is when listed. 

''Sec. 5375. A person required to list property, upon receiving a 
blank for that purpose from the assessor, or, within five days thereafter, 
shall make out and deliver, annually, to the assessor, a statement, verified 
by his oath, of all personal property, moneys, credits, investments in bonds, 
stocks, joint stock companies, annuities, or otherwise, in his possession, 
or under his control, on the day preceding the second Monday of April of 
that year, which he is required to list for taxation, either as owner or 
holder thereof, or as parent, husband, guardian, trustee, executor, admin­
istrator, receiver, accounting officer, partner, agent, factor, or otherwise.'' 

It was under these statutes, or their predecessors phrased in substantially the 
same language, that the supreme court decided the cases of: 

State ex rel. v. Mathews, 10 0. S., 431. 
Todd v. Hughes, 3 Ohio Law Journal, 206. 
Brown v. Noble, 42 0. S., 406. 
Sommers v. Boyd, 48 0. S., 648. 

In the first of these cases it was held that moneys, credits, bonds and stocks 
of an estate, in the possession of three exe"cutors residing in the same township, 
but in different taxing districts and having joint control thereof, should be di­
vided for purposes of taxation between the two taxing districts in which the 
executors resided, one-third of the value of the estate being assignable, so to 
speak, to each executor and given a situs at his domicile. This rule was con­
structed by the court to supply an admitted deficiency in the statute. 
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In the second case cited it was held that the assets of an estate, in the pos­
session of four executors, three of whom resided in the county of the testator's 
domicile, two in one taxing district and one in another, and the fourth in an­
other county, should be listed, one-fourth in the taxing district of the residence 
of the one executor who resided in the county of the testator's domicile and the 
remaining three-fourths in the taxing district in which the two executors resided, 
that being the taxing district of the testator's domicile, so that no part of the 
estate was held to be· taxable in the county in which the fourth executor resided. 
The exact facts in this case are not available, it never having been fully reported. 
It does not appear, for example, whether the estate consisted of tangible or in­
tangible property, and whether the two executors residing at the domicile of the 
testator had any peculiar possession or control thereof. The case, therefore, is 
not of much value in the solution of the question which you submit. 

In the third case above cited it was held that an estate, in the possession of 
two administrators residing in different counties, should be listed as an entirety 
by the administrator having the actual possession and control thereof, and in the 
county wherein he resided. In this case it appeared that the second administrator, 
by agreement, permitted the tirst administrator to hold the actual possession of 
and exercise actual control over the assets of the estate. 

In the fourth case above cited it was held that the estate of a deceased ward 
should be listed by his administrator and not by his guardian, and that notwith­
standing the fact that the administrator lived in a county other than that in 
which the ·ward and his guardian had been domiciled, and the fact that the evi­
dences of the credits due the estate were physically presen.t in -the latter county, 
the administrator should list the estate in the county of his own residence. 

The following rules can be gleaned from the foregoing decisions: 
(1) The place where the evidences of title and indebtedness representing 

intangible property belonging to the estate of a deceased person may be actually 
kept is, of itself, without weight in determining the situs of such property for 
taxation. 

(2) The territorial jurisdiction of a court appointing an executor or ad­
ministrator is not of importance in determining the situs. This rule is not varied 
in the decision of Tafel v. Lewis, 75 0. S. 182, wherein it was held that bonds 
belonging to the estate of a deceased person, a resident of a foreign country held 
by an executor appointed by the probate court of Hamilton county and actually 
in his possession, were taxable in that county even though the beneficiaries of the 
estate were also residents of a foreign country. While the physical location of 
the bonds and the jurisdiction of the court were both alluded to, it appears from 
careful examination that the court's decision was founded upon the possession 
·and control of the executor, the jurisdi~tion of the court being referred to merely 
to show that his possession and· control were lawful. 

(3) Where an estate is being administered or executed by more than one 
person, and it consists of intangible property, each of the administrators or ex­
ecutors will be deemed, in the first instance, to have jointly with the others pos­
session and control of the whole estate, and in law to have an individual legal or 
representative interest, so to speak, in the whole thereof, the value of which is 
an aliquot part of the whole, and where this is the case the duty of listing the 
whole estate cannot be put upon one executor or administrator to the exclusion 
of the others, so that each must list an aliquot part. 

( 4) But where one of several executors or administrators has, by agreement 
among them, the actual possession and control of the assets of the estate-that 
is, manages the estate in the active sense-the duty of listing the. whole estate 
is thereby cast upon him to the exclusion of the others; in such event the legal 
fiction, which the law constructs to satisfy the equities of a case where there is 
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no managing executor or administrator, but all of several executors or adminis­
trators exercise equal control or dominion over the property, is discarded and the 
situs of the property is the domicile of such managing executor or administrator. 

The rule, in short, is worked out by giving due weight to each of the pro· 
visions of the statutes which I have quoted, and particularly to that provision of 
section 5371 of the General Code defining taxable situs, which is to the effect that 
"A person required to list property, on behalf of others, shall list it'' where he 
would be required to list it if it were his own. The theory is that where there 
are several executors or administrators, but one of them is the actual manager, 
he is the ''person required to list the property'' because of the provisions of 
sections- 5370 and 5375 which make possession and control the criterion as to 
whether or not a person shall list in a representative capacity. 

You state in your letter that one executor resides in the county of the tes· 
tat or's domicile and another in another county, that the securities belonging to 
the estate are kept in a third county as a matter of mere custody; that there is 
no managing executor, even the clerical work not being done by one to the ex· 
elusion of the other. 

The rules above laid down, applied to the facts which you state, necessitate 
the conclusion that one-half of the property should be returned in :\fiami eounty 
ancl one-half in :\fontgomery county. 

460. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

DISAPPROYAL OF CERTAIN RESOLUTIONS FOR ROAD COXSTRL'CTION 
BY HIGHWAY DEPART:\fENT-FAYETTE, ALLEN, TUSCARAWAS AND 
JEFFEHSON COUNTY. 

CoLUMBt:S, OHio, June 7, 1915. 

Hox. Cu:-nox CowEN, State Highway Commissioner, Columbus, Ohio. 
DE.\R SrR :-I have your communication of June 2, 1915, transmitting to me 

for my examination final resolutions for the following roads: 

Springfield-Washington C. H., Fayette County, Petition No. 972, I. 
C. H., Xo. 197; 

Lima-Ottawa (Hospital), Allen County, I. C. H., No. 129; 
West Lafayette-New Philadelphia, Tuscarawas County, Petition Xo .. 

1642, I. C. H., No. 408; 
Ohio River, Jefferson County, Petition No. 1231, I. C. H., Xo. 7. 

In reference to the resolutions for the Springfield-Washington C. H. and 
Lima-Ottawa (Hospital) roads, it appears on the face of the resolutions that the 
contemplated improvements are less than one mile in length, but it does not ap­
pear affirmatively on the face of the resolutions that the contemplated improve­
mPnts are extensions of or connected with a permanently improved road, street 
or highway of approved construction. If it be a fact that these improvements 
are extensions of or connected with a permanently improved road, street or high-
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way of approved construction and this fact be made to appear by your certificate 
endorsed on the resolutions, then the resolutions will be regular in form and en­
titled to approval. 

In reference to the resolution for the West Lafayette-New Philadelphia road, 
it appears on the face of the resolution that the same was adopted by the county 
commissioners on the 29th day of December, 1913, whereas the certificate of the 
clerk of the board of commissioners recites that the resolution was adopted on 
the 22nd day of March, 1915. Either the copy of the resolution or the certificate 
of the clerk should be corrected to correspond with the fact, and when this cor­
rection is made the resolution will be entitled to approval. 

The same situation exists in reference to the resolution pertaining to the 
Ohio river road. The resolution on its face appears to have been adopted on 
the 26th day of December, 1913, whereas the certificate of the clerk of the board 
of commissioners recites that the resolution was adopted on the 27th day of 
April, 1915. A correction making either the copy of the resolution or the cer­
tificate correspond with the fact, will remove this discrepancy. It also appears 
that the improvement contemplated under this resolution is less than one mile 
in length, but it does not appear affirmatively that the contemplated improvement 
is an extension of or connected with a permanently improved road, street or high­
way of approved construction. If such be the fact, it would be proper for you to 
so certify on the resolution, and after the correction above suggested has been 
made and your certificate placed on or attached to the resolution, the same will 
be in regular form and entitled to approval. 

461. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

DISAPPROVAL OF CERTAIN FINAL RESOLUTIONS FOR ROAD DIPROVE­
MENT8-WOOD COUNTY, RICHLAND COUNTY. 

CoLUMBUS, OHIO, June 7, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of May 28th and June 5, 1915, trans­

mitting to me for examination final resolutions as to the following roads: 

Toledo-Perrysburg, Wood County, Petition No. 1418, I. C. H. No. 53; 
Mansfield-Galion, Richland County, Petition No. 1138, I. C. H., No. 

202. 

In reference to the final resolution for the Toledo-Perrysburg road, permit me 
to call your attention to the fact that the chief clerk of the highway department 
has certified on this resolution under date of May 28, 1915, to the effect that 
$24,833.48 of state funds was available for the improvement. House bill No. 
709, appropriating unexpended balances for the use of the highway department, 
which unexpended balances had lapsed on March 12, 1915, was not filed in the 
office of the secretary of state until June 5, 1915. It is therefore apparent on 
the face of the resolution that the chief clerk's certificate is incorrect, or at 
least was incorrect on the day it was made, May 28, 1915. 

As to the final resolution for the Mansfield-Galion road, the copy of the reso-
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lution reeites that the same was adopted on ~Iarch 19, 1915, whereas the cer· 
tificate of the clerk of the board of commissioners of Richland county shows that 
the resolution was adopted on April 2, 1915. This resolution should be returned 
to the clerk of the board of commissioners of Richland county for correction, and 
when corrected so that the date of the passage of the resolution as set forth in 
the copy of the resolution and in the clerk's certificate is identical, the resolution 
will be in regular form. 

For the reasons above stated, I am returning the two resolutions in question 
without my approval. 

Respectfully, 
EDWARD C. TURNER, 

A ttomey General. 

462. 

APPROVAL OF CERTAIN RESOLUTIONS FOR ROAD IMPROVEMENT8-
CHA~fP AIGN, HURON, WILLIAMS, FULTON COUNTIES. 

CoLUMBus, OHIO, June 7, 1915. 

HoN. CLINTON CowEN, State Highway Commissiouer, Columbus, Ohio. 
DEAR SIR :-I have your communications of June 2nd and June 4, 191_5, trans· 

mitting to me for my examination final resolutions for the following roads: 

Troy-Urbana-Southern, Champaign County, Petition No. 633, I. C. 
H., :Xo. 471; 

Plymouth-Norwalk, Huron County, Petition No. 108-7, I. C. H., No. 292; 
Bryan-Pioneer, Williams County, I. C. H., No. 306; 
Archbold-Fayette, Fulton County, Petition No. 1228, I. C. H., No. 301. 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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463. 

SUPERINTENDENTS OF ViLLAGE OR RURAL SCHOOL DISTRICTS OR 
UNION OF SCHOOL DISTRICTS-CONTRACTS OF EMPLOYMENT PRIOR . . 
AND SUBSEQUENT TO MAY 27, 1915-EFFECT OF SENATE BILL NO. 
323 AMENDING SECTION 4740, G. C.-BOARDS OF EDUCATION :MAY 
ANTICIPATE THE PROBABLE GOING INTO EFFECT OF AMENDATORY 
ACT8-AMENDED SENATE BILL NO. 282 MAKES IT MANDATORY 
UPON COUNTY BOARDS OF EDUCATION TO REDISTRICT SUPERVIS­
ION DISTRICTS INTO DISTRICTS CONTAINING NOT FEWER THAN 
THIRTY TEACHERS-COUNTY BOARDS OF EDUCATION MAY REDIS­
TRICT UPON PETITION OF THREE-FOURTHS OF PRESIDENTS. OF 
BOARD OF EDUCATION OF THE DISTRICTS CONSTITUTING COUNTY 
DISTRICT. 

Contracts entered into prior to May 27, 1915, under section 4740, G. C., as 
amended. 104 0. L., 141, in village or rural school districts, or unions of school 
districts, for supervision purposes for the emplo:yment of part time superintendents 
for periods of time extending beyond the taking effect of senate bill 323 passed by 
the 81st general assembly, amending said section 4740, are not subject to impairment 
b:y anything contained in said last amendme1;t. In districts which are discontinued 
as supervision districts by such last amendment, that is to say, in districts not 
maintaining a first grade high school, such superintendents so employed are entitled 
to perform similar services, at the same compensation, during the life of their con­
tracts, or to damages for breach of the contract, although the position of part time 
superintendent is abolished by the amendment referred to. 

Such contracts in such districts entered into on or after May 27, 1915, however, 
must be regarded as having been made in contemplation of the possible going 
into effect of amended senate bill No. 282, passed on that day and amending 
section 4740 in this respect similarly to the amendment of that section effected by 
senate bill No. 323. Therefore, superintendents so employed after said date cannot 
complait~ of the effect of the statute upon the powers and duties of the board 
of education with which they contract, and the abolition of their positions by the 

. taking effect of the act would 11ot constitute an impairmellt of such contract. 
Amended secti01i 4740, G. C., as incorporated in senate bill No. 323, puts an 

end to state aid for the salaries of part time superintendents in separate supervision 
districts. This amendment of the law applies to the salaries: of superintendents 
employed prior to May 27, 1915, state aid not being one of the obligations of such 
contracts, and the district having no contractual relation to the state· with respect 
to state aid. 

Technically, boards of education may not act under section 4740 as amended 
in 1915 until the amendatory acts become effective. It would be proper, however, 
for boards of education to anticipate the probable going into effect of such amend­
atory acts and to make their arrangements conditionally in view thereof. 

Amended senate bill No. 282, passed May 27, 1915, makes it mandatory upon 
t_he county board of educati01~ to redistrict the county district into supervision) 
districts containing not fewer thatt thirty teachers. S1tperintendents employed prior 
to that date by districts havittg fewer than thirty teachers (and more than twenty) 
are, notwithstanding the change in the law, entitled to similar work at the same 
salary for the balance of the terms of their respective contracts, if the same extend 
beyond the date when the amendment becomes effective, or to damages as for the 
breach of such contracts. Superintendents employed after such date, however, 
may not complain of the change in the law, as they must be deemed to have con­
tracted with knowledge of the probability of the amendment going into effect. 

U11der sectio11 4738, G. C., as amended in 1914, a county board of education may 
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redistrict tlze county district into supervision districts at any time upon petitio11 
of three-fourths of tlze presidents of tlze boards af education of the districts con­
stituting tlze county district. All contracts with district superintendents made under 
this section must be deemed to have been made subject to tlze exercise of this power; 
so that if a co1mty board of education acts prior to the taking effect of the amend­
ments of 1915, upon the petition of three-fourths of the presidents of tlze several 
boards of education, and so redistricts the co1mty district as to make compliance 
with the 11ew law possible, superintendents employed prior to May 27, 1915, cannot 
complain of such action. 

CoLUMBUS, OHIO, June 8, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-In your letter of June 1, 1915, you request my opinion as follows: 

"Please give the department of public instruction your opinion on 
the following questions: 

"Sec. 4 7 40 of the General Code, which prescribes the manner of elec­
tion of part time district superintendents and also the conditions under 
whreh such part time district superintendents may be employed has been 
amended. The amendment will take effect August 26, 1915. Previous to 
August 26, 1915, practically all of. these district superintendents will have 
been employed. The maximum term of their re-employment is three years. 
Under the present law the state pays a certain part of the salaries of 
the part time district superi~tendents. Under the amended section 4740, 
the state will pay no part of the salaries of these superintendents. 

"1. Will the contracts made under section 4740 of the present Gen­
eral Code be valid contracts after the amended section 4 740 takes effect9 
If so, will the state be obligated to pay its part of the contract' 

'' 2. ·wm the boards of education have the right to act under the 
amended section 4740 before August 26, 19151 (This is the date on which 
the amended section 4740 goes into effect.) 

'' 3. ·will a contract of a district superintendent made before August 
26, 1915, be valid after August 26, if such superintendent supervise less 
than thirty teachers?'' 

Under the provision of section 4732, G. C., as amended in 104 0. L., 134, each 
county board of education was required to meet on the third Saturday of July, 
1914, and organize in the manner therein provided. 

The provision of section 4738, G. C., as amended in 104 0. L., 140, required 
said board of education, within 30 days after organizing, to divide the county 
school district into supervision districts, each to contain one or more village or 
rural school districts, and that the number of teachers employed in any one 
supervision district should be not less than 20 nor more than 60. 

Section 4739, G. C., as amended in 104 0. L., 140, provides: 

''Each supervision district shall be under the direction of a· district 
superintendent. Such district superintendent shall be elected by the pres­
idents of the village and rural boards of education within such district, 
except that where such supervision district contains three or less rural 
or village school districts the boards of education of such school districts 
in joint session shall elect such superintendent. The district superintend­
ent shall be employed upon the nomination of the county superintendent, 
but the board electing such district superintendent may by a majority 
vote elect a district superintendent not so nominated.'' 

... 
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Section 4740, G. C., as amended in 104 0. L., 141, provides: 

''Any village or rural district or union of school districts for super­
VISiOn purposes which already employs a superintendent and which of­
ficially certifies by the clerk or clerks of the board of education on or 
before July 20, 1914, that it will employ a superintendent who gives at 
least one-half of his time in supervision, shall upon application to the 
county board of education be continued as a separate supervision district 
so long as the superintendent receives a salary of at least one thousand 
dollars and continues to give one-half of his time to supervision work. 
Sueh districts shall receive such portion of state aid for the payment of 
the salary of the district superintendent as is based on the ratio of the 
number of teachers employed to forty, multiplied by the fraction which 
represents that fraction of the regular school day which the superintend­
ent gives to supervision. The county superintendent shall make no nom­
ination of a district superintendent in such district until a vacancy in 
such superintendency occurs. After the first vacancy occurs in the su­
perintendency of such a district all appointments shall be made on the 
nomination of the county superintendent in the manner provided in sec­
tion 4739. A vacancy shall occur only when such superintendent resigns, 
dies or fails of re-election. 

"Any school district or districts, having less than twenty teachers, is­
olated from the remainder of the county school district by supervision 
districts provided for in this section shall be joined for supervision pur­
poses to one or more of such supervision districts, but the superintendent 
or superintendents already employed in such supervision district or dis­
tricts shall be in charge of the enlarged supervision district or districts 
until a vacancy occurs.'' 

Amended senate bill No. 282, passed by the general assembly, and approved 
by the governor on May 27, 1915, will become effective August 26, 1915, unless 
a petition for a referendum be filed prior to said date. This bill amends sections 
4738 and 4740 of the General Code, as amended in 104 0. L., so that said sec­
tions will read as follows: 

''Sec. 4738. The county board of education shall divide the county 
school district, any year, to take effect the first day of the following 
September, into supervision districts, each to contain one or more village 
or rural school districts. The territory of such supervision districts shall 
be contiguous and compact. In the formation of the supervision districts 
consideration shall be given to the number of teachers employed, the 
amount of· consolidation and centralization, the condition of the· roads 
and general topography. The territory in the different districts shall be 
as nearly equal as practicable and the number of teachers employed in 
any one supervision district shall not be less than thirty. The county 
board of education shall, upon application of three-fourths of the presi­
dents of the village and rural district boards of the county, redistrict 
the county into supervision districts. The county board of education 
may at their discretion, require the. county superintendent to personally 
supervise not to exceed forty teachers of the village or rural schools of 
the county. This shall supersede the necessity of the district supervision 
of these schools. 

"Section 4740. Any village or rural school district or union of school 
districts for high school purposes which maintains a first grade high 
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school, and which employs a principal, shall, upon application to the 
county board of education before June 1st of any year, be continued as 
a separate district under the direct supervision of the county superintend­
ent. Such district shall continue to be under the direct supervision of the 
county superintendent until the board of education of such district by 
resolution shall petition to become a part of a supervision district of the 
county school district. Such principals shall perform all the duties pre­
scribed by law for a district superintendent, but shall teach such part 
of each day as the board of education of the district or districts may 
direct. Such district shall receive no state aid for the payment of the 
salaries of their principals, and the salaries shall be paid by the boards 
employing such principals.'' 

947 

I note, however, that section 4740, G. C., has been further amended by sen­
ate bill No. 323, approved June 2, 1915, and which will be effective on or about 
September 2, 1915, so as to read as follows: 

"Sec. 4740. Any village or rural school district or union of· school 
districts for high school purposes which maintains a first grade high school 
and which employs a superintendent shall upon application to the county 
board of education before September 10, 1915, or before June 1st, of any 
year thereafter, be continued as a separate district under the direct super­
vision of the county superintendent. Such district shall continue to be 
under the direct supervision of the county superintendent until the board 
of education of such district by resolution shall petition to become a part 
of a supervision district of the county school district. Such superin· 
tendents shall perform all the duties prescribed by law for a district 
superintendent, but shall teach such part of each day as the board of 
education of the district or districts may direct. Such districts shall re­
ceive no state aid for the payment of the salaries of their superintend­
ents, and the salaries shall be paid by the boards employing such super· 
intendents. '' 

In order to answer your question fully it will be necessary, I think, to de­
fine what the exact purport of this legislation is. 

As the law existed prior to the amendments of 1914, any village, township 
or special district might employ a superintendent (section 7705), and by the same 
section any two or more such districts might unite in employing a superintendent. 

Under the provisions of sections 7669 and 7670 of the General Code, as they 
then existed, a township and a village maintaining a high school of any grade or 
two adjoining township school districts maintaining such a high school might 
unite such districts for high school purposes. 

The amendments of 1914 preserved the latter right, merely amending sec­
tions 7669 and 7670 so as to use the term "rural school district" instead of 
''township school district,'' but repealed the provision authorizing township, 
special and village school districts, as such (or as rural school districts), to em­
ploy superintendents, and at the same time took away the power which had for­
merly existed to unite with other similar districts in the employment of a super­
intendent. 

However, in putting into effect the scheme of district supervision the gen­
eral assembly deemed it proper to recognize village and rural school districts, 
and unions of such districts, which at the time of the passage of the ·act were 
then employing superintendents and which certified on or before July 20, 1914, 
that they would employ a superintendent, who gave at least one-half of his time 



948 L""NUAL REPORT 

to supervision. This was the purpose of section 4740 as it appears in 104 0. L. 141. 
In terms and in effect the section ''continues'' as separate supervision districts 
only such village or rural districts, or unions thereof, as were at the time of the 
passage of this act employing superintendents, and upon the conditions that such 
superintendents should receive a certain minimum salary and give one-half of his 
time to supervision work. It will be observed that section 4740 as it appears in 
104 0. L., 141, applies to districts and unions of districts employing a superintendent, 
regardless of whether or not any ·high school is maintained in such district or 
union of districts. 

Section 4740, as amended by amended senate bill No. 282, and by senate bill 
No. 323, in terms ''continues'' as a separate district for supervision purposes a 
village or rural school district or union of school districts for high school purposes. 
N" ow, a village or rural school district or a union of school districts for high school 
purposes which maintains a high school (or, to be more exact, a first grade high 
school) did not constitute a separate supervision district under the amendments of 
1914. So that on the face of section 4740 as amended by the two bills there is a 
contradiction in terms. 

Looking further, however, into senate bill No. 323, I discover that the dis­
tricts therein described may be ''continued'' as separate supervision districts 
upon application to the county board of education "before September 10, 1915, or 
before June 1st, of any year thereafter," and that "such district shall continue 
to be under the direct supervision of the county superintendent until the board 
of education of such district by resolution shall petition to become a part of a 
supervision district. * * *'' The last of these two quoted provisions makes 
it clear that an annual application is not necessary to continuance when once 
the status of a separate supervision district is achieved. Therefore, what seems 
to be the controlling intention of the section as amended by senate bill No. 323 
is that the districts therein referred to may be not only ''continued'' as separate 
supervision districts, but also established as such upon application prior to the 
specified dates. 

It is true that this is a departure from the policy of section 4740 as it was 
amended in 1914. In a way it enlarges the class of districts referred to by that 
section, in so far as districts and unions of districts that maintained first grade 
high schools and did not employ superintendents are permitted to become separate 
supervision districts. In another way it restricts the class because whereas under 
original section 4740 as amended in 1914 any village or rural school district, or 
union of school districts, which employed a superintendent was to be continued 
as a separate supervision district, under the same section as amended in senate 
bills No. 282 and No. 323 only such village or rural school districts, or unions of 
school districts, for supervision purposes which maintain a first grade high school 
may be continued as a separate supervision district. 

The effect, then, of the first change which was made by the present session 
of the general assembly in section 4740 of the General Code was to eliminate as 
separate supervision districts all village or rural districts, or unions of such dis­
tricts, for supervision purposes which employed superintendents, but which did 
not maintain first grade high schools. Such districts have no rights whatever 
under section 4740 as amended by amended senate bill No. 282, and the purport 
at least of the section is to require a consolidation of such separate supervision 
districts (if any) with some other territory in the county district for district 
supervision purposes, unless such district can satisfy the requirements of a super­
vision district as otherwise provided by law. 

Another change which was made by amended senate bill No. 282 was the 
elimination of the employment of a superintmdent as a condition of continuance as 
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a separate supervision district and the substitution therefor of the employment 
()f a principal. That is, the intention of section 4740, as amended in amended 
senate bill Xo. 282, appears to be that any separate supervision district exist­
ing under favor of section 4740 as amended in 104 0. L., 141, may continue 
to exist without the necessity of employing a superintendent, as such, provided 
that the high school principal shall, together with the county superintendent, act 
as the district superintendent. The purport of this change at any rate is to do 
away with superintendents in such districts aiHl to cast their duties, at least in 
part, upon the high school principal employed therein (it being understood, of 
course, that the high school must be a first grade high school). 

However, the enactment of senate bill Xo. 323 makes still another change in 
the terminology of the law. Section 4740 as amended by this bill still applies 
only to districts, or unions of districts, maintaining a first grade high school, but 
instead of making the continuance as a separate supervision district contingent 
upon the employment of a principal only, and casting the duties of supervision 
in part upon such principal, this act restores the condition that a superintendent 
shall be employed. 

In vjew of this change, I am of the opinion that the general assembly in 
making it intended that the amendment of the section in amended senate bill No. 
282 should never become effective. 

At the same time section 4740 as last amended, viz.: By senate bill No. 323, 
does not prohibit the employment of a principal for. the high school which is 
maintained; it merely requires as a condition of continuance as a separate super· 
vision district the employment of a ''superintendent.'' 

This statement of the effect of the law is made because your first question 
must be answered, .first, with reference to the different classes of districts for· 
merly subject to section 4740 of the General Code as amended 104 0. L., 141, and 
second, with respect to the date on which the contracts about whieh you inquire 
are entered into. 

As to a village or rural school district, or union of school districts, for high 
school purposes which maintains a first grade high school and employs a super­
intendent, it makes no difference when the contract for the employment of the 
superintendent is made, because such a contract would be valid under section 
4740 in :my of its forms (except that applil'.ation for continuance as a super­
vision distrid must be made after senate bill Xo. 323 becomes effective and prior 
to September 10, 1915). 

As to a village or rural school district, or union of school districts, for high 
school purposes heretofore employing a principal, but no superintendent, no con· 
tract can be lawfully entered into for the employment of a superintendent, at 
present. After section 4740 as amended by senate bill Xo. 323 goes into effect, 
such a contract may be made, because such a school district (if any such there 
be) is permitted by the terms of section 4740 as amended by senate bill No. 323 
to be ''continued'' (that is, having regard to all the language of the section, to 
be established) as a separate supervision district upon the employment of a super· 
intendent and upon application to the county board of education as therein pro­
vided. 

As to a village or rural school district, or union of school districts, for super­
vision purposes which has heretofore employed a superintendent, but does not 
maintain a first grade high school, i. e., either maintains no high school at all 
or maintains a second or third grade high school, the purport of the law is to 
make it impossible for such a district to continue further as a separate super­
vision district. It is as to this class of districts that your first question arises. 

Recapitulating, then, the exact question which I have considered in answering 
your first general question is as to the binding force of a contract for the em-
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ployment of a superintendent entered into under original section 4 740 as amended 
104 0. L., 141, in a. village or rural school district, or union of school districts, 
for supervision purposes, not maintaining a first grade high school. 

While the legislature may by statute abolish such a position, the person 
legally employed for a period extending beyond the time wh.en the statute abol­
ishing the position went into effect would have to be given similar employment 
by the board of education, or, as pointed out hereafter, he would probably haYe 
a cause of action for damages against the school board, as the superintendent of 
public· schools is an employe and not an officer. 

Ward v. Board of Education, 21 0. C. C., 699. 
Where a board of education at the time of the passage of the act amend­

ing section 4740 in 104 0. L., 141 was employing a superintendent, and such 
board of education, through its clerk, on or before July 30, 1914, certified that 
such board of education would employ a superintendent at not less than the min­
imum salary provided by law who would devote at least half of his time to 
supervision, and a contract wa~ entered into between such board of education 
and such superintendent in conformity with said statute for a period extending 
beyond May 27, 1915, or where that same superintendent had, subsequent to the 
beginning of the school year 1914 and prior to May 27, 1915, been elected for a 
period extending beyond May 27, 1915, such contract is binding upon the board 
of education to provide similar employment for said superintendent or respond , 
in damages. 

While, as stated abo~·e, the legislature may abolish such position, the board 
of education under a contract extending beyond the time of the abolition of the 
position must provide employment of a like character, at the same compensation, 
or respond in damages. (Of course, with the consent of the superintendent and 
the board of education the employment would not have to be of the same char­
acter.) The measure of damages would be the difference between the contract 
priee and any earning that such superintendent made, or should have made, be­
tween the breach of the contract and the expiration of the original term thereof 
or the bringing of the action. While such superintendent would not be obliged 
to take any kind of employment, he would be obliged to be reasonably diligent 
in securing like employment in the neighborhood. Teaching would doubtless be 
held to be like employment, as under the amendment of 1914 and his acceptance 
of employment or acquiescence in the employment thereunder, he ceased to be a 
superintendent only, if he had been such prior to that time, and became a teacher 
as well. After May 20, 1914, on which date the act found in 104 0. L., 133, went 
into effect, a superintendent could have been employed in such district, to fill a 
vacancy or otherwise, only for the term of one year, as he would then have been 
a district superintendent under section 4741, G. C. 

On and after May 27, 1915, amended senate bill No. 282, and on and after 
June 2, 1915, senate bill No. 323 became, and will become, a part of any con­
tract which has been entered into since the time when they were, respectively, 
filed in the office of the secretary of state. Though not in effect technically on 
account of the referendum period, nevertheless, it is my opinion that they are 
such laws as would be held to be a part of any contract made since their enact­
ment, or at least it would be held that the contract was made in contemplation 
of the probable going into effect of such a law. 

Stating it somewhat differently, contracts entered into since May 27, 1915, 
are subject to be defeated by the going into effect of the above mentioned sen­
ate bills. 

You also inquire in your first question as to whether the state will be obli­
gated to pay ''its part of the contract.'' In this connection I observe that 
the amended law withdraws state aid for the payment of the salaries of district 
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superintendents employed under section 4740. In other words, state aid is, ac· 
cording to the terms of the act, withdrawn from all classes of districts which 
may continue as separate supervision districts under section 4740 as amended. The 
withdrawal of state aid will be effective when amended section 4740 goes into 
effect. 

I am of the opinion that the withdrawal of state aid in nowise affects con­
tracts entered into with district superintendents under section 4740. The pro­
vision for the furnishing of state aid to districts is not in the nature of a con­
tract as between the state and the district, but is merely a provision for the rais­
ing and distribution of public revenues for a certain purpose. On. the other 
hand, it is not one of the ''obligations'' of the contract between the district and 
the superintendent. The right of the superintendent to receive the salary agreed 
upon at the time of his appointment is in nowise affected substantially by the 
withdrawal of state aid. In other words, the state might withdraw state aid at 
any time without affecting. the legal rights of superintendents under contracts. 

Therefore, in my opinion, the state will not be obligated to pay state aid as 
to any of the contracts referred to in your first question and covered by the pre­
ceding discussion. 

Replying to your second question, I am of the opinion that, technically, 
boards of education have no authority to act under the amendment of section 
4740, General Code, effected by amended senate bill No. 282 or that effected by 
senate bill No. 323 prior to the date when said bills will, respectively, become 
effective. However, it is apparent from what I have stated that in those classes of 
districts in which these amendments will be material, every action of the board 
of education taken after the r-espective dates of the passage of these two bills 
must be taken in the light of the possibility or probability of their becoming 
effective. 

In those districts, or unions of districts, which maintain first grade high 
schools, but have not heretofore employed superintendents, no action can be 
taken under the enlarged powers of such districts as provided by section 4740, 
as amended by senate bill No. 323, until that bill goes into effect. This is the 
case in a technical and exact view of the law. However, there is no objection 
to the board of education of such a school district, anticipating application to 
the county board of education, entering into negotiations with a suitable person 
to act as part time superintendent and teacher under the provisions of section 
4740, and the making of complete arrangements, subject only to the making of 
the application and the establishment of the district as a separate supervision 
district after senate bill No. 323 goes into effect. 

Your third question invQ)ves consideration of amended section 4738 of the 
General Code, as amended by amended senate bill No. 282. This section requires 
that the county board of education shall ''divide the county school district any 
year to take effect the first day of the following September, into supervision dis­
tricts, * * * the number of teachers employed in any one supervision dis­
trict shall not be less than thirty. '' 

In my opinion, this statute is mandatory. Therefore, when the act amending 
section 4738 takes effect it will be the duty of the county board of education to 
divide the county school district into proper supervision districts in accordance 
with its terms. This duty, to be sure, will have to be performed after August 26, 
1915, and before the opening of the school year; but in spite of the brief period 
of time within which the action must be taken I think the statute clearly re­
quires it. 

But though this is true as a general principle, t'be statute cannot be applied ) 
so as to impair the obligation of valid contracts. On principles already laid '­
down a contract for the employment of a district superintendent for a specified / 
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district, entered into prior to May 27, 1915, may not be impaired by subsequent 
legislation, and a person so employed is entitled to carry out the terms of his 
contract, subject only to the law as it existed when the contract was entered into. 

Now section 4738 of the General Code, as amended 104 0. L., 140, authorized 
the county board of education ''upon application of three-fourths of the presi­
dents of the village and rural district boards of the county" to redistrict the 
county. This provision was in the law when every contract of employment of a 
district superintendent now existing was entered into. It was, therefore, <).11 

element of every such contract, and no district superintendent could complain 
if his district were changed or abolished and his duties thereby affected by a re­
districting upon application of three-fourths of the presidents of the village and 
rural district boards of the county. 

But while this particular kind of a redistricting was in the contemplation 
of the parties to any contract entered into prior to May 27, 1915, they did not 
contemplate, of course, the mandatory redistricting required by section 4738 as 
amended by amended senate bill No. 282; therefore, in my opinion, a district for 
which a superintendent was employed prior to May 27, 1915, may be changed so 
as to affect the terms of his contract only upon application of three-fourths of the 
presidents of the village and rural district boards of the county, and as to such 
supervision districts section 4738 does not apply-that is to say, the requirement 
that the number of teachers employed in any one supervision district shall not be 
less than thirty and the requirement that the board of education shall divide the 
county district into supervision districts, so defined, though mandatory, cannot be 
so applied as to oust a district superintendent employed prior to May 27, 1915, 
or materially to alter the terms of his contract, without incurring liability to him. 

But as to district superintendents employed on or after May 27, 1915, upon 
principles already laid down the same rule does not apply. Such contracts of em­
ployment were made in contemplation of the possible or probable going into effect 
of amended senate bill No. 282 and the carrying out of its requirement that the 
county school district be redistricted for district supervision purposes into dis­
tricts containing not less than thirty teachers. 

The obligation of such a contract, therefore, would not be impaired by carry­
ing section 4738 into effect, even though such action might result either in ma­
terially changing the duties of the district superintendent or in abolishing his dis­
trict and position. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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464. 

TOWXSHIP TRCSTEES IX WHICH THERE IS NEITHER A VILLAGE NOR A 
CITY CANNOT SL'B~IIT 'TO ELECTORS THE ADOPTION OF ROAD I:M:· 
PROVE::\IENT AND THEREFORE CANNOT DIPROVE ROADS L'XDER 
SECTION 6976, G. C. 

The trustees of a towuship in which neither a village nor cit:y,• is located, cannot 
submit to the qualified electors therein the question of adopting the general plan 
of road improvement provided by sectious 6976, et seq., G. C., and camzot, therefore, 
improve the roads of such township under authority of said sections. 

CoLt:MBUS, OHIO, June 8, 1915. 

The Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 
GENTLEME.N :-In your letter of May 28th you request my opinion upon the 

following question: 

''Can trustees in a township in which there is neither a village nor 
a city; improve the roads therein under sections 6976 et seq 1'' 

I deem it proper to call your attention to amended senate bill No. 125, being 
an act "to provide a system of highway laws for the state of Ohio, and repeal 
all sections of the General Code, and acts inconsistent herewith.'' This bill, as 
passed by the general assembly, was approved by the governor and filed in the 
office of the secretary of state June 5, 1915, and will become effective, therefore, 
September 4, 1915. 

By provision of section 305 of said act, sections 6976 to 7108, inclusive, of the 
General Code, are repealed. However, section 302 of the act provides: 

''This act shall not affect pending actions or proceedings, civil or 
criminal, pertaining to the construction, improvement, maintenance, super­
vision or control of highways, bridges and culverts, brought by or against 
the county commissioners, county surveyor, township trustees or road su­
perintendent under the provisions of any statute hereby repealed, but the 
same may be prosecuted or defended to final determination in like manner 
as if such statute had not been repealed.'' 

Section 303 of the act provides in substance that said act shall not affect any 
rights acquired or obligations incurred under or by virtue of any law repealed 
by said act prior to the time when said act or any section thereof takes effect. 

'l'he answer ·of your question is therefore confined to proceedings by town· 
ship trustees commenced prior to the date when the aforesaid act will become 
effective. 

Sections 6!J76 et seq. of the General Code, as found in the chapter relating to 
township roads and under the subdivision of "roacls partly in a munfcipality," 
provide a plan for improving the roads of a township including a road extending 
into or through a village or city, upon the adoption of such plan by the qualified 
electors of such township. 

Section 6976, G. C., as originally enacted in 92 0. L., 63, provided as follows: 

''Section 1. Be it enacted by the general assembly of the state of 
Ohio that the trustees of any township in this state in which no free turn­
pikes have been construct~d or in the course of construction, shall, when 
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the petition of one hundred or more of the tax payers of such township, 
including any village therein, is presented to them praying for the im­
provement of the public roads and streets of such township and village 
submit the question of the improvement of said roads and streets to the 
qualified electors of such township and such village, at the next general 
election held after the presentation of such petition.'' 

This section was amended in 97 0. L., 550, by the act of the general assembly, 
entitled ''An act to authorize the improvement of .Public roads of townships in­
cluding streets of cities or villages therein, and to repeal sections 1 to 25, inclusive, 
of an act passed April 16, 1900, Ohio Laws, Vol. 94, page 284." This section, as 
amended, and as now in force, provides: 

''The trustees of a township, when the petition of one hundred or 
more of the taxpayers of such township is presented to them, praying for 
the improvement of the public roads within such township and including 
a road running into or through a village or city, shall submit the question 
of the improvement of said road to the qualified electors of the township 
at the next general election or at a special election, held after presenta­
tion of such petition.'' 

·while this section does not, by its terms, confine the location of the village 
or city to the township in which the qualified electors may adopt the aforesaid 
plan of road improvement, it seems clear that this was the intention of the legis­
lature in amending said section, and I am of the opinion that said statute must be 
so interpreted_ 

Upon examination of the various sections of the General Code applicable to 
the improvement and repair of township roads, it will be ooserved that several 
different plans for such improvement or repair are provided for and the plan out­
lined in sections 6976 et seq. of the General Code is distinguished from other 
plans provided in other sections in that the provisions of sections 6976 to 7108, 
inclusive, of the General Code are only applicable to a township in which a vil­
lage or city is located. 

Replying to your question, I am of the opinion that the trustees of a town­
ship in which neither a village nor city is located, cannot submit to the qualified 
electors therein the question of adopting the general plan of road improvement 
provided by sections 6976 et seq. of the General Code and cannot, therefore, im­
prove the roads of such township under authority of said sections. 

465. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Ge11eral. 

FORMS OF BONDS FOR NATIONAL GUARD OFFICERS-OFFICERS' BONDS 
FOR PUBLIC FUNDS AND PROPERTY-TREASURER'S BOND. 

CoLUMBUS, OHIO, June 8, 1915. 

HoN. BENSON W. HouGH, Adjutant General of Ohio, Columbus, Ohio. 
DEAR SIR :-A few days ago you requested me to prescribe two forms of bonds 
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for use in your department, one an officer's bond for public funds and property, 
under section 3314 of the General Code, and the other a bond under section 5313, 
General Code, known as the treasurer's bond. 

wit: 
In compliance therewith I hereby prescribe the following form of bonds, to 

''OFFICER'S BOXD FOR PrBLIC F"L'XDS AXD PROPERTY. 

"(Section ;;:n4, General Code.) 

"Know All ::\len by These Presents: 
''That we, ------------------, as principal, and------------------, 

as surety, are held and firmly bound unto the state of Ohio in the penal 
sum of --------------------- dollars ($--------), for the payment of 
which, well and truly to be made, we jointly and severally bind ourselves, 
our heirs, executors, administrators, successors and assigns. 

Signed by the said --------------------, as principal, and by the 
said ------------------------, as surety, and their seals attached this 
----------day of----------, 19L_, 

The condition of the above obligation is such that if the said 
----------------------,who is an officer of------------, regiment of 
--------------------,Ohio national guard, shall faithfully account for all 
rmblic moneys and property which he may receive as such officer, then 
this obligation shall be void; otherwise to be and remai.n in full force and 
virtue in law. 

(Two witnesses to signature 
of principal.) 

--------------------------(Seal) 
Principal. 

_____________ : ____________ (Seal) 

Surety. 
--------------------------(Seal) 

If personal bond is given there must be at least two sureties, and 
the same must be approved by the auditor of the county wherein executed. 

If a surety company bond is given the authority of the agent to 
sign such bond must be attached thereto together with the last financial 
statement of the surety company 

On the back of said bond should appear the following: 

If personal surety bond is given same must be certified to by county 
auditor, as per following form (Par. 160, regulations 0. X. G.): 
"State of Ohio,-------------- County, ss: 

·r hereby certify, That-----------------------------------------, 
the parties whose genuine signatures appear as sureties to the within 
bond, are adequate security for the penal sum therein stated. 

Witness my hand and official seal, this---------- day of----------, 
19L-. 

(Seal) 
Auditor, 

---------------------- County, Ohio. 
"Xote-The names of the sureties ALOXE must be written in the 

above certificate.'' 
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''TREASURER'S BOND. 

"(Section 5315, General Code.) 

"Know All ilfen by These Presents: 
"That we,--------------------------------------, as principal, and 

--~--------------------------,as surety, are held and firmly bound unto­
the state of Ohio, in the penal sum of one thousand dollars ($1,000.00), 
to the payment of which, well and trnly to be made, we jointly and sev· 
erally bind ourselves, our heirs, executors, administrators, successors and 
assigns. 

Signed by the said----------------------, as principal, and by the 
said ____ : _______________________ , as surety, and their seals attached this. 
--------day of ______________ , 19L •. 

''The condition of the above obligation is such that if said---------­
------------------------who is the duly elected (appointed) treasurer 
of company--------------, regiment of----------------, Ohio national 
guard, shall faithfully discharge his duties as such treasurer, and care­
fully keep and disburse the funds of the said military organization, as. 
directed by the council of administration of such organization, then this 
obligation shall be void; otherwise to be and remain in full force and 
virtue in la.w. 

Witness: 
(Two witnesses to signature 

of principal.) 
--------------------------(Seal) 

Principal. 
--------------------------(Seal) 

Surety. 
--------------------------(Seal) 

Surety. 
--------------------------(Seal) 

Surety. 
--------------------------(Seal) 

If personal bond is given there must be at least two sureties, and 
the same must be approved by the auditor of the county wherein executed. 

If a surety company bond is given the authority of the agent to 
sign such bond must be attached thereto together with the last financial 
statement of the surety company.'' 

On the back of said bond should appear the following: 

If personal surety bond is given same must be certified to by county 
auditor, as per following form (Par. 160, regulations 0. N. G.): 

"State of Ohio, ----------------_County, ss: 
I hereby certify, That-----------------------------------------, 

the parties whose genuine signatures appear as sureties to the within bond, 
are adequate security for the penal sum therein stated. 

l9L_. 

Witness my hand and official seal, this-------- day of. _________ , 

(Seal) 
Auditor, 

-----------------------County, Ohio." 
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"X ote-The names of the sureties ALO:\"'E must be written in the 
above certificate.'' 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

957 

NATIONAL BANKS :\IUST CO::\IPLY WITH STATE LAWS GOVERNING 
TRl:ST CO:\IP AXlES WHEN DESIRING TO ACT AS TRUSTEES "LNDER 
::\IORTGAGE TO. SECURE BONDS OR AS REGISTRAR OF STOCKS AND 
BO:\'DS-NATIONAL BANKS ARE NOT Al:THORIZED TO ACT AS AD­
::\IINISTRATORS OR EXECUTORS. 

National banks cannot act as trustees under a mortgage to secure bonds, or as 
registrar of stocks and bonds without complying ·with the laws of Ohio governi;zg 
trust companies. 

National banks a;zd state banks are not· authorized in Ohio to act as adminis­
trators or executors. They may act as registrars of stocks aud bonds upon com­
plying with the laws of Ohio governi11g trust companies. 

CoLCMBlJS, OHIO, June 8, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DE.\R Sm :-I have your letter of M:ay 22nd, requesting my opinion as follows: 

''Section ll·k of the federal reserve act permits the federal reserve 
board 

'' 'To grant by special permit to national banks applying therefor, 
when not in contravention of state or local law, the right to act as trus­
tee, executor, administrator, or registrar of stocks and bonds, under such 
rules and regulations as the said board may prescribe.' '' 

"Section 979G·3 of the General Code, provides: 

'' 'No state bank or national bank shall act as administrator, execu­
tor, trustee or registrar of stocks and bonds. Provided, however, that trust 
companies organized under the laws of Ohio shall have the same powers in 
the acceptance and execution of trusts which are now conferred upon them 
by law, and other state banks and national banks may have the same 
power in the acceptance and execution of trusts which are now conferred 
by law upon trust companies, upon such state banks and national banks, 
complying with all the requirements, regulations and conditions imposed 
by the laws of Ohio upon trust companies in the matter of the acceptance 
and execution of trusts.' 

"We have had the following questions submitted to us a number of 
times: 

'' '1. Can a national bank act as trustee under a mortgage given to 
secure bonds, or as registrar of stocks and bonds, without complying with 
the laws of Ohio governing trust companies? 
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" '2. Can a national bank, or a state bank not having trust company 
power.,, ad as administrator, executor, or registrar of stocks and bonds, 
by complying with the laws of Ohio governing trust companies 1' 

''This matter appears perfectly clear to us, but for our further guid· 
ance we would appreciate your opinion in the premises.'' 

By the express terms of section 9796·3 of the General Code, quoted in your let­
ter, national banks cannot act as trustees or registrars of stocks and bonds, with· 
out first ''complying with all the requirements, regulations and conditions imposed 
by the laws of Ohio upon trust companies in the matter of the acceptance and 
execution of trusts.'' 

I, therefore, answer your first question in the negative. 
For the purpose of answering your second question, in part at least, I call 

attention to the case of Schumacher '· :M:cCallip et al., 69 0. S., 500, the first 
branch of the syllabus of this case being as follows: 

"Trust companies are without capacity to receive and exercise ap­
pointments as administrators of the estates of deceased persons because 
the legislation evincing an intention to clothe them with such capacity 
(sections 3821·C-3821·F, Revised Statutes) is void, being of a general 
nature and not of uniform operation throughout the state as required by 
section 26 of article II of the constitution.'' 

The court, at page 50!l of the opinion, in commenting upon the statutes pre· 
scribing the order in which competent persons are entitled to receive appointment 
as administrators and executors of estates, uses the following language: 

''First, husband or widow of the deceased; second, the next of kin. of 
the deceased; third, a creditor of the deceased; and, fourth, an appoint· 
ment from the other classes failing, 'such other person as it shall think 
fit; provided, however, that letters of administration shall not be issued 
upon the estate of an intestate until the person to be appointed has 
made and filed an affidavit that there is not, to his knowledge. any last 
will and testament of the alleged intestate.' Not only does the latter 
section confer no authority for the appointment of a trust company, 
but by prescribing an indispensable condition, with which a corporation 
cannot comply, it forbids the conclusion that such authority is conferred 
by either section. Apart from this consideration, the view suggested 
conflicts with the established and very familiar doctrine that corporations 
have only such authority as is vested in them by the law of their ere· 
ation. '' 

L"nder authority of the decision of the supreme co1,1rt in the above case, trust 
companies cannot be appointed as administrators or executors in Ohio. Since 
the statutes confer upon national banks and state banks, upon complying with 
certain requirements, regulations and conditions, only such powers in the ac­
ceptance and exception of trusts as are now conferred by law upon trust com­
panies, it follows that, if trust companies themselves cannot in Ohio act as ad­
ministrators or executors, thne is no authority for the appointment of national or 
state banks as executors or administrators under any condition. 

Trust companies do, however, have authority in Ohio to act as registrars of 
stocks and bonds (section 9817 of tbe General Code); they may also under section 
9828 of the General Code, be appointed as trustees under any will or instrument 
creating a trust for the care and management of property. Therefore, a national 
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or state bank which has complied with "all the requirements, regulations and 
conditions imposed by the laws of Ohio upon trust companies'' in the matter of 
the acceptance and execution of trusts, is .authorized to act in Ohio as a registrar 
of stocks and bonds, or to accept and execute other trusts to the same extent and 
with the same authority as trust companies. 

467. 

Respectfully, 
Evw ARD C. TuRNER, 

Attorney General. 

OHIO STATE AR~fORY BOARD-CONTRACT AND BOND FOR ARMORY AT 
DELAWARE, OHIO-APPROVED. 

Contract and boud of M. Gallup for the erectiou of the Delaware Armory 
regularly aud legally executed. 

CoLUMBUS, OHIO, June 8, 1915. 

HoN. BYRON L. BARGAR, Secretary of Ohio State Armory Board, Columbus, Ohio. 
DEAR CoLONEL :-Permit me to acknowledge receipt of your favor of June 5th, 

which is as follows: 

"I herewith have the honor to transmit executed contract in triplicate 
for the construction of the Delaware armory. These have heretofore 
been approved by you as to form. 

''If the contracts as executed meet with your approval, please so in­
dicate and return for distribution, whereupon I will file one with the audi· 
tor of state, one with the board and transmit one to the contractor.'' 

I have examined the contract and the contract bond submitted with your 
letters of June 5th, submitting the copy of the executed contract, and of June 
7*h, submitting the copies of the bond for nine thousand dollars, the contract and 
bond being executed in triplicate. I find, upon examination of the contract and 
bond, that the same have been regularly executed in accordance with law, and it 
is my opinion that they are in proper legal form. 

I enclose herewith the three copies of the contract and the three copies of 
the bond submitted by you. 

Respectfully, 
Evw ARD C. TURNER, 

Attorney General. 
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468. 

:\!OTHERS' PEXSIOX ACT-LAW APPLICABLE TO ''CO:M:IION LAW'' 
WIFE. 

Relief under the mothers' pe11sion act may be extended to common-law wife 
if 'mother of childre'n and otherwise coming under the terms of the act.} 

CoLUMBus, 0Hro, June 8, 1915. 

HoN. GEORGE i-1. HoKE, Probate Judge, Tiffi11, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your favor of June 5th, in 

which you ask for an opinion, and which is as follows: 

"I here by wish to ask you to give me an official opinion in answer 
to the following question: 

''A and B are the parents of children as the fruit of a common law 
marriage. A, the father, dies leaving children not entitled to an 'age and 
schooling certificate.' Is B, the mother of such children, entitled to an 
allowance for partial support of such children under section 1683-2 and -3 
of the General Code, commonly known as the 'mothers' pension law~' 

''I have a case of this kind and I would greatly appreciate an early 
reply, as the mother is very much in need of the relief if the law is broad 
enough to reach her case.'' 

Section 1683-2 of the General Code (103 0. L., page 877), is as follows: 

''For the partial support of women whose husbands are dead, or be­
come permanently disabled for work by reasons of physical or mental in­
firmity, or whose husbands are prisoners or whose husbands have deserted, 
and such desertion has continued for a period of three years, when such­
women are poor, and are the mothers of children not entitled to receive 
an age and schooling certificate, and such mothers and children have been 
1egal residents in any county of the state for two years, the juvenile 
court may make an allowance to each of such women, as follows: Not to 
exceed fifteen dollars a month, when she has but one child not entitled to 
an age and schooling certificate, and if she has more than one child not 
entitled to an age and schooling certificate it shall not exceed fifteen dol­
lars a month for the first child and seven dollars a month for each of the 
other children not entitled to an age and schooling certificate. The order 
making such allowance shall not be effective for a longer period than six 
months, but upon the expiration of such period, said court may from time 
to time, extend such allowance for a period of six months, or less. Such 
homes shall be visited from time to time by a probation officer, agent of 
an associated charities organization, a humane society, or such other agents 
as the court may direct, provided that the person who actually makes 
such visits shall be thoroughly trained in charitable relief work, and the re­
port or reports of such visiting agent shall be considered by the court in 
making such order." 

Section 1683-3 of the General Code (103 0. L., 878), is as follows: 

''Such allowance may be made by the juvenile court, only upon the 
following conditions: First, the child or children for whose benefit the 
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allommce is ma<le, must be living with the mother of such chil<l or chil­
dren; ~econll, the allowance shall be made only when in the ah~em·e of 
such allowan<'e, the mother would be required to work regularly away 
from her home and children, and when by mearis of such allowance she 
will be able to remain at home with her children, except that she may be 
absent for work for such time as the court deems advisable; third, the 
mother must, in the judgment of the juvenile court, be a proper person, 
morally, physically and mentally, for the bringing up of her children; 
fourth, surh allowance shall, in the judgment of the court, be necessary to 
sa,-e the child or children from neglect and to avoid the breaking up of 
the home of such woman; fifth, it must appear to be for the benefit of the 
child to remain with such mother; sixth, a careful preliminary examina­
tion of the home of such mother must first have been made by the pro­
bation officer, an associated charities organization, humane society, or such 
other competent person or agency as the court may direct, and a written 
report of such examination filed.''· 
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The state of facts presented by yop assumes that A and B were husband and 
wife under a common-law marriage. ~n examiation of the authorities leads to 
the conclusion that common-law marriages are recognized as valid in Ohio when 
the attendant facts and circumstances surrounding such marriages evidence the 
mutual intention of the parties to live together permanently as man and wife. 
In the case of lJmbenhower v. Labus, 85 0. S., 238, it was held that, 

"An agreement of marriage ill praese11ti when made by parties com­
petent to contract, accompanied and followed by cohabitation as husband 
and wife, they being so treated and reputed in the community and circle 
in which they move, establishes a valid marriage at common law, and a 
child of such marriage is legitimate and may inherit from the father.'' 

The provisions of law quoted above providing for mothers' pensions are en­
acted as part of the juvenile court law, section 1683 of the General Code being 
as follows: 

''This chapter shall he liberally construed to the end that proper 
guardianship may be provided for the child, in order that it may be edu­
cated and cared for, as far as practicable in such manner as best sub­
serves its moral and physical welfare, and that, as far as practicable in 
proper cases, the parents, parent or guardian of such child may be com­
pelled to perform their moral and legal duty in the interest of the child.'' 

The application or enforcement of the law imposes a wide discretion in the 
jU\·enile judge, he being clothed with judgment as to the law and the facts. The 
law referred to has for its primary purpose the care, maintenance, education, etc., 
of the child, and through its provisions affords the mother of the child or children, 
as the case may be, when under the various provisions of section 1683-3, the means 
whereby the purpose may be carried out. 

I am of the opinion, therefore, that a common-law wife, the mother of chil­
dren, and whose circumstances otherwise are as described in the section quoted 
abo,·e, is eligible for relief under the mothers' pension act as provided therein. ' 

Respectfully, 

31-.A. G. 

Enw ARD C. TuRNER, 

Attorney General. 
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469. 

CONTRACTOR ::IIAY FURNISH WORKMEN AT PER DIEM cmiPEXSATION 
TO A UNIVERSITY WHICH CONTROLS AND DIRECTS THE KIXD OF 
WORK PERFORMED BY THE WORKME·N- WARRANT DRAWN ON AN 
APPROPRIATION FOR "PERSONAL SERVICE" LEGAL. 

A warrant may be drawn 011 appropriation for "personal service" in favor of a 
contractor for per diem compensation of workmen furnished bJ• him to university, 
said workmen to do work assigned b:v Ulziversity and solely under its direction and 
control. 

COLUMBUS, OHIO, June 8, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of May 25, 1915, you wrote me as follows: 

''In the discharge of my official duties, there has arisen a question as 
to whether a warrant can be issued on a voucher drawn against an appro· 
priation for 'personal service,' in payment for the services of third per­
sons, there being no privity of contract between such third persons and 
the agents of the state. 

''The following is a recital of the facts in a specific case in which 
such a situation is present: 

"Ohio university, on May 11, 1915, presented at this office, for the is­
suance of my warrant, a voucher drawn on the university's appropriation 
for 'personal service A-2, wages,' in favor of Knowlton and Breinig (pre­
sumably members of a copartnership). The items for which payment is 
claimed are as follows: 

"Services of W. H. Herron, 123 hours@ 50c per hour _____ _ 
Services of H. P. Knowlton, 9% hours @ 47c per hour_-----
Services of Jess Orr, 32 hours @ 35c per hour ___________ - __ 
Services of James Mace, 72 hours @ 47c per hour _________ _ 

$59 50 
4 46 

11 20 
33 84 

$109 00 
''The days on which the above services were performed are shown on 

the voucher. The voucher also show G. E. Knowlton to be the first-named 
member of the firm. 

''The following is a copy of the correspondence which passed between 
this office and the university, in the premises: 

"(COPY). 
'' 'May 19, 1915. 

"'MR. H. H. HANING, Treas., Ohio Unive1·sit:y, Athens, Ohio. 
"'DEAR SIR:-We have issued warrant No. 65941 for $109.00 on your 

voucher No. 170, in favor of Knowlton and Breinig. This voucher is to 
cover work done by contract, at Ellis hall and agricultural building, and 
is drawn on personal service A-2. 

" 'Nowhere does it appear that either Knowlton or Breinig performed 
any personal service, for which the charge is therein made, but all the 
labor for which this voucher goes to pay was performed by third parties, 
presumably employed by Knowlton and Breinig. While it is true that the 
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amount of the voucher is for services rendered, it can in nowise be con­
~trued as constituting ''personal'' sen-ice, as we believe was contemplated 
when the word was a<lopted and used in the appropriation bill. Were the 
appropriation to cover ''impersonal'' service, I do not think the word 
'' personal'' would have been used, and I would therefore request that you 
designate what classification in maintenance this voucher is properly 
chargeable to. Your early advice will be appreciated. 

'' 'Very truly yours, 
" 'A. V. DONAHEY, 

'' 'Auditor of State.' 

" 'May 22, 1915, 

"'Hox. A. V. Do:-;AHEY, Auditor of State, Columbus, Ohio. 
'' 'DEAR SIR:-Your letter of some days ago regarding warrant :No. 

65941, for $109.00 to cover voucher Xo. 170 in favor of Knowlton and 
Breinig is at band. In answer would say that this was not contract labor, 
but men hired by the day. The only way you can get competent labor, 
anything like skilled mechanics, is to get them of a contractor, as I did in 
this case, when they are not employed full time by the contractor. 

'' 'On refening to our short budget, I find that the money was ap­
propriated to take care of the item mentioned under "personal service." 
If we were to make any change in this item, we will be short on main­
tenance and long on personal service. And while you may be technically 
right in your contention that this is "impersonal service" I am positive 
that the money was requested and appropriated to cover this specific item 
under ''personal service.'' I think from 60 to SO per cent. of our wages, 
as requested, would be identical with this bill, therefore I hope that you 
can see your way clear to let this stand as it is, as it is somewhat diffi­
cult to have funds transferred. 

'' 'Thanking you for past favors, I beg to remain 
'' 'Very truly yours, 

" 'H. H. HANING.' 

"Kin illy ad vise me as to what, in your opinion, is the proper construc­
tion of the worils 'personal service,' as used in house bill 314, eighty­
first general assembly, in relation to the facts herein given.'' 
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The appropriation referred to is the one passed by the general assembly on 
March 12, 1D13, and the appropriation is as follows: 

"OHIO L"XIVERSITY­
' 'Personal Service-

" A-2 Wages-------------------------------------- $1,393.00" 

TherP is no doubt, from the fact that the voucher is drawn in favor of 
''Knowlton and Breinig; '' that the items to be paid are for the services of fo]Ir 
men at a certain price per hour; and that the money to be paid under a warrant 
drawn in pursuance of the voucher is to be paid to a firm or persons other than 
those who actually performed the labor. But this, to my mind, does not neces­
sarily control as to whether or not the moneys so paid may be paid from the per­
sonal sen-ice appropriation. In the letter of ::lfr. Haning hereinbefore quoted he 
says that "this was not contract labor, but men hired by the day. The only way 
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you can get competent labor, anything like skilled mechanics, is to get them of 
a contractor as I did in the case, when they are not employed full time by the 
contractor.'' 

It would appear, therefore, that the men who were obtained from the con­
tractor were obtained to do such work as the university should put them to and 
they were not hired for any particular specific job of work. From what has been 
stated by l\fr. Haning I assume that the men who were obtained in the m_anner 
specified were absolutely and solely under the control of the university authorities 
and in nowise under the control of Knowlton and Breining in the pursuance of 
the work which they did for the university. 

There is, as I view it, a distinction between the employment of men in the 
manner above specified and the entering into a contract with a contractor for a 
particular job of work, the compensation therefor to be estimated by the num­
ber of hours of work necessary to complete the said job. Your question is as to 
whether a warrant can be issued on a voucher drawn against an appropriation for 
''personal service,'' in payment for the services of third persons, there being no 
privity of contract between such third persons and the agents of the state. It 

·should be observed, however, that there is privity between the state and the firm 
furnishing the services of the third parties. 

My answer thereto is that if the men employed on the work of the university, 
though obtained from a ·contractor, are to perform no particular ''job'' of work, 
but simply to do such work as the university might direct, and who are under the 
control and direction of the university in the doing of the work, the services for 
such men could be paid from ''personal service.'' But if a contract is entered 
into by the university with a contractor for a particular piece of work, the work 
to be done under the supervision and direction of the contractor, the amount 
thereof cannot be paid from the appropriation for "personal service" even though 
the amount of the contract is to be estimated by the number of hours required to 
perform the work. 

470. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF CERTAIN LEASES OF CANAL LANDS. 

CoLUMBUS, OHIO, June 9, 1915. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communications of June 2, 1915, transmitting to me 

for my examination the following leases of canal lands: 
Lease to the Odenweller Milling Co., Ottoville, Ohio, of certain canal land in 

Putnam county for mill, warehouse and other business, valuation $250.00, annual 
rental $15.00. 

Lease toW. H. Coles, of Troy, Ohio, of a portion of the berme embankment of 
the Miami and Erie canal in the city of Troy, Miami county, for storage and 
warehouse purposes, valuation $400.00, annual rental $24.00. 

Lease to C. 1L 'Vaguer, of Baltimore, Ohio, of a certain portion of the water 
front and state land at Buckeye lake, for cottage and landing purposes, valuation 
$1,200.00, annual rental $72.00. 
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Lease to R. F. \\Teaver, of Akron, Ohio, of certain land on West reservoir for 
cottage and landing purposes, valuation $400.00, annual rental $24.00. 

Lease to Xathan Cummins and W. F. Brewer, of St. :Marys, Ohio, of certain 
land on the 1Iiami and Erie canal in Auglaize county, for residence and agricul­
tural purposes, valuation $300.00, annual rental $18.00. 

I find that these leases have been executed in regular form and am, therefore, 
returning the same with my approval endorsed thereon. 

4~1. 

Respectfully, 
Eow ARD C. TURXER, 

Attorney General. 

BONDS OF CARROLL COUNTY DISAPPROVED-IXDUSTRIAL CO:M1HSSION 
ADVISED NOT TO ACCEPT SAME-NO PROVISION FOR SINKING 
FUND. 

Bonds of Carroll county, Ohio, for $7,000.00 held invalid and the industrial 
commission advised not to accept the same because there is no provision made 
in the legislation authorizing the issuance of said bonds for levying and collecting 
annually by taxation an amount sujjiciwt to pay the interest on and to provide a 
sinki11g fund for the redemption of said bonds at maturity. 

CoLUMBus, 0Hro, June 9, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE :-Bonds of Carroll county, Ohio, in the sum of $7,000.00, ac­
cepted by resolution of the industrial commission of Ohio, M:ay 13, 1915, 
suhjeet to the approval of the atto1·ney general. 

The transcript of the proceedings relative to the issuance of the bonds above 
mentioned was not submitted for my consideration until May 22, 1915. 

I have carefully gone over the transcript as submitted and beg to report as 
follows: 

The resolution adopted by the county commissioners of Carroll county author­
izing the issuance of said bonds to the amount of se\·en thousand dollars for the 
purpose of constructing the superstructure of what is known as '' )fagnolia 
Bridge'' over Big Sandy creek, located west of the village of )fagnolia, Carroll 
county, Ohio, which is the only legislation, as shown by the said transcript, under 
authority of which said bonds are issued does not contain any provision for levy­
ing and collecting annually by taxation an amount sufficient to pay the interest 
on the said bonds, and to provide a sinking fund for their final redemption at 
maturity. 

, Section 11 of article XII of the Ohio constitution is as follows: 

"X o bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is made for 
le,·ying and collecting annually by taxation an amount sufficient to pay 
the interest on said bonds, and to provide a sinking fund for their final 
redemption at maturity.'' 
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A compliance with this pro,'ision of the constitution is essential to the validity 
of the bonds issued by the officers of any political subdivision of Ohio. (Link v. 
Karb, 89 0. S., 326.) 

I am, therefore, of the opinion that the bond issue under consideration is 
invalid, and advise your commission not to accept the same. 

In e,·ent the county commissioners by proper proceedings correct their for­
mer action by the adoption of a new resolution, and in the anticipation of a pos­
sible resubmission to me of the question of the validity of said bonds, I suggest 
that the following additional information be furnished in the transcript: 

1. A certificate showing who are the duly elected and qualified commissioners 
of Carroll county, the character of the meeting at which the resolution was passed, 
and the number of members present. 

2. A certificate showing the total bonded indebtedness of the county, the 
total amount of the tax duplicate, the total tax rate and the several items which 
constitutes this rate. 

472. 

3. The form of bond and the coupon proposed to be issued. 
Respectfully, 

Eow ARD C. TURNER, 

Attorney General. 

CORPORATIOX ORGANIZED "UNDER LAWS OF OHIO-:MAY NOT CONVERT 
PREFERRED STOCK INTO CO~:G\ION STOCK BY AMENDMENT UNDER 
SECTION 8719, G. C . . 
A corporation organized under tlze laws of Ohio may not convert preferred 

stock into common stock by amendme11t under section 8719, G. C. 

CoLUli!Bl:S, OHIO, June 9, 1915. 

HoN. C. Q. HrLDEBRAXT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-Your letter of June 7th, transmits to me a certificate of amend­

ment of the articles of· incorporation of the l\finerva Hardware Manufacturing 
Company. 

Th~ amendment changes the fourth article of the articles of incorporation of 
the company so as to read as follows: 

''Fourth. The capital stock of said corporation shall be twenty thou­
sand dollars ($20,000.00) divided into two hundred (200) shares of the par 
value of ·one hundred dollars ($100) each.'' 

The certificate shows that the amendment was adopted "by the votes of the 
owners of all of its capital stock.'' 

The fourth article of the articles of incorporation of the company as shown 
by the records in your office is at present as follows: 

"Fourth. The capital stock of said corporation, common and pre­
ferred, shall be twenty thousand dollars ($20,000.00) consisting of one 
hundred and twenty (120) shares of common stock of the par value of 
one hundred dollars ($100.00) each, and eighty (SO) shares of preferred 
stock of the par value of one hundred dollars ($100.00) each; the holders 
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of the preferred stock shall be entitled to a dividend of six per cent. per 
annum, payable annually, out of the surplus profits of the company for 
each year in preference to all other stockholders, and such dividends shall 
be noncumulative. 

"Such preferred stock shall not be entitled to representation on the 
board of directors of said company and shall have no voice in the man­
agement of said company; and such preferred stock shall not be entitled 
to vote at any stockholders' meetings unless and until default be made 
for two years in the payment of said annual dividends. 

''Said preferred dividends of six per cent. as above provided, shall 
be the full me·asure of the such preferred stock to participate in the earn­
ings of said company. 

''Said preferred stock shall be a first lien upon the assets of said com­
pany after the payment of debts and liabilities, and said dividend of six 
per cent. shall be a preferred lien upon the net earnings of said company.'' 

Yon request my opinion on the following question: 

''::\fay an Ohio corporation change issued or unissued preferred stock 
to common stock by amendment under the provisions of section 8719, 
G. e.g" 

Section 8719, General Code, provides in full as follows: 

''Sec. 8719. A corporation organized under the general corporation 
laws of the state, may amend its articles of incorporation as follows: 

'' 1. So as to change its corporate name, but not to one already 
appropriated, or to one likely to mislead the public. 

'' 2. So as to change the place where it is to be located, or its prin· 
cipal business transacted. 

'' 3. So as to modify, enlarge or diminish the objects or purposes for 
which it was formed. 

'' 4. So as to add to them anything omitted from, or which lawfully 
might have been provided for originally, in such articles. But the capital 
stock of a corporation shall not be increased or diminished, by such 
amendment, nor the purpose of its original organization substantially 
changed.'' 
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Section 8720, General Code, provides that amendments may be adopted by a 
vote of the owners of three-fifths of the capital stock then subscribed, at a meet· 
ing whereof certain notice has been given; but this· notice may be waived by the 
holders of all the capital stock consenting thereto in writing. (Section 8723, 
G. C.) 

It is obvious that the proposed amendment does not modify, enlarge or dim­
inish the obje<·ts or purposes for which the company was formed. It is also ob­
vious that nothing has been added to the articles in their present form. On the 
contrary, a great deal of language has been stricken out of them. 

Whate,·er may be the policy of the law in authorizing the addition of some­
thing which is omitted from the articles, and which might lawfully have been pro­
vided for originally therein, without authorizing the striking out of anything 
which is in the articles and might lawfully have been omitted therefrom in the 
first instance, the statute, ne,·ertheless, has this effect. Its terms are plain and 
there is no reason for interpretation. 

I. therefore, conclude and a<lvise that an Ohio corporation may not change 



968 AXXG AL REPORT 

authorized preferred stock to authorized common stock by amendment, under the 
provisions of section 8719, General Code. In the view which I take of the ques­
tion, it makes no difference as to the result whether at the time of the amendment 
the preferred stock which is authorized has been issued or not, nor that the action 
of the stockholders is unanimous. 

In an opinion to you under date of April 20, 1915, I advised that the result 
sought to be accomplished by an amendment of the character now presented by 
you may not be accomplished by an amendment adding to a capital stock clause, 
providing for the issuance both of common and preferred stock, a clause to the 
effect that the preferred stock therein provided for upon retirement shall be con­
verted into common stock and may be issued as such. This holding was based 
upon a reason which, in addition to the reason hereinbefore stated, is applicable 
to the precise question now presented, viz.: That by converting authorized pre­
ferred stock into authorized common stock a corporation in effect increases its 
common stock. Originally the phrase ''capital stock'' contemplated common 
stock only, and this was the state of the law when what is now· section 8719 of 
the General Code was last amended (83 0. L., 193). 

In this view of the case an amendment of the kind now under consideration 
would have the effect of increasing the capital stock, and as such would be spe­
cifically prohibited by the last sentence of the fourth paragraph of section 8719, 
G. C. I refer you to the previous opinion above mentioned for a more complete 
discussion of this principle. · 

The original certificate of amendment, with revenue stamp attached thereto, 
is enclosed herewith, and you are advised that you are without authority to re­
ceive and file the same. 

473. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

DISAPPROVAL OF CERTAIN FINAL RESOLUTIONS FOR ROAD I:M:PROVE­
l\fEXT-SANDUSKY COUNTY. 

CoLUMBUS, OHIO, June 9, 1915. 

HoN. Cu:-.-rox CowEx, State Hig/zu'(J}' Commissioner, Columbus, 0/zio. 
DEAR Sm :-I have your communication of June 7, 1915, transmitting to me 

for my examination final resolutions as to the following roads: 

Fremont-Castalia Road, Sandusky County, Petition No. 1176, I. C. 
H., No. 281; 

Sandusky-Clyde Road, Sandusky County, Petition No. 1171, I. C. H., 
No. 276. 

Permit me to call your attention to the fact that the certified copies of both 
resolutions recite that the same were adopted by the county commissioners of 
Sandusky county on the 23rd day of December, 1913. The certificates of the clerk 
of the board of commissioners of Sandusky county recite that the resolutions were 
adopted on the 27th day of May, 1915. It is manifest that either the certified 
copies of the resolutions or the certificates of the clerk of the board of county 
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commls_sioners are incorrect. The resolutions should be returned to the clerk of 
the board of county commissioners of Sandusky county for the purpo~e of having 
this error corrected. 

474. 

I am, therefore, returning the same without my approval. 
Respectfully, 

EDWARD c. Tt:R~ER, 
Attonzey Ge11eral. 

APPROVAL OF CERTAI~ RESOL"L'TIOXS FOR ROAD DIPROVE:\IEXT­
WOOD A~D ~1USKI~G1J:M COl'XTIES. 

CoLt:MBt.:s, OHIO, June 9, 1915. 

Ho~. CLI~TO~ CowE~, State Higha'lly Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 8, 1915, transmitting to me 

for examination :final resolutions as to the following roads: 

Toledo-Perrysburg, Wood County, Petition No. 1418, I. C. H., No. 53; 
Zanesville-~IcConnelsville, :Muskingum County, Petition No. 1376,· I. 

C. H., No. 345. 

I find these resolutions to be in regular form and am, therefore, returning 
them with my approval endorsed thereon. 

475. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR NILES-ASHTABULA ROAD, ASHTABU­
LA COU~TY. 

CoLt:11Bus, Omo, June 9, 1915. 

HoN. Cu~TON CowEN, State Higha'ay Commissioner, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your communication of June 9, 1915, 

transmitting to me for my examination final resolution as to the Niles-Ashtabula 
road in Ashtabula county, Petition No. 767, I. C. H., No. 150. I find this 
resolution to be in regular form and am, therefore, returning the same with my 
approval endorsed thereon. 

Respectfully, 
EDwARD C. TuR~ER, 

Attorney General. 
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476. 

J\HA~H AXD ERIE CANAL-FORl\i OF AGREE~IENT FOR WATER LEASES 
OX THAT PART OF THE CANAL LEASED TO CITY OF CLNCINNATI. 

CoLUMBUS, OHIO, June 9, 1915. 

HoN. JoHN I. ~hLLER, Superillteudellt of Public Ul arks, Columbus, Ohio. 
DEAR Sm :-I have your communication of June 1, 1915, transmitting to me a 

copy of the form o"f contract which your department is now using in the leasing 
of water for industrial purposes from the canals of the state. You request me to 
indicate the conrlitions which should be inserted in the renewal of water leases 
on that part of the :Miami and Erie canal leased to the city of Cincinnati under 
an act of the general assembly, passed May 15, 1911, anil found in 102 0. L., 168, 

being sections 14188·1 to 14188·8 of the Appendix of the General Code of Ohio. 
The following would be a proper form of agreement for use in renewing the 
leases in question: 

'' AGREE~IENT. 

"This agreement made this-------- day of----------------, 19 __ , 
by and between the state of Ohio, acting by and through the superintend· 
ent of public works, duly authorized by law in the premises, party of the 
first part, and--------------------, party of t_he second part, Witnesseth: 

''That the party of the first part, in consideration of the rents here· 
inafter stipulated, and upon the express condition that the party of the 
second part shall, during the whole term of this agreement, comply with 
the conditions and limitations hereinafter contained, agrees to permit 
said party of the second part to insert in to the level of the Miami and 
Erie canal next above lock No.--------, a-----------·--------- for the 
purpose of drawing so much of the water introduced into said level, either 
for the lockage of boats or otherwise, and which is not subject to lease 
for manufacturing purposes, as will flow through said---------- for the 
term of---------------------- years from---------------------, except 
as otherwise hereinafter provided. 

''The water hereby permitted to be drawn is subject to the quan· 
tity required for the lockage of boats from said level. Sai~ water when 
so drawn from said level is to be used for the purpose of ___________ -· 
The party of th11 second part, in consideration of the right to use eo 
much of said water as is above stipulated, agrees to put in at ______ own 
expense said-------------------- in accordance with the plans and di· 
rections of the superintendent of public works, or such other authorized 
agent of the state as may be selected to supervise the same, and to do 
the work in a good and substantial manner so as to prevent any break or 
leakage from the insertion of said----------------, which shall be soar· 
ranged at some point that the size oi the pipe through which the water 
is taken may be readily ascertained; and during the continuance of this 
agreement to keep the same constantly in good order and repair, so as not 
to injure the banks of the canal or interfere with the navigation of the 
same, and in case a breach or other .injury shall nevertheless occur, in 
consequence of said work not being substantially constructed, said party 
of the second part shall immediately repair the same, or be liable for 
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the cost of said repair if done by the state or its agents, and said party 
of the second part shall also be liable for all damages that may accrue 
from said breach or other injury. 

''Said party of the second part shall pay to the state of Ohio for 
the right to use said water the yearly rental of ----------------dollars, 
in advance, on the first day of------------------ in each and every year. 
Said payments shall be made to the superintendent of public works at his 
office in Columbus, Ohio, or to such other agent of the state as is duly 
authorized to receive the same. 

''Said party of the second part hereby assumes all risk of being de· 
prived of the use of said water during the time occupied in repairing the 
canal, or when the water is necessarily drawn off for any_ other purpose. 
In case said party of the secon<l part shall fail to pay said rent for more 
than one month after the same falls due, or shall in any respect fail to 
fulfill all the engagements of said party herein expressed, any authorized 
agent of the state shall have full right and power to enter upon and take 
possession of the premises, and shut off the water hereby permitted to 
be drawn, and resume all the rights and privileges hereby granted. It is 
further mutually understood and agreed that the state reserve the right to 
resume the use of the water hereby permitted to be drawn out, whenever 
the agents of the state may deem it necessary for the purposes of naviga· 
tion, and from the time of such resumption the parties to this agreement 
shall be absolved from all further liabilities hereunder. 

''The rights herein conferred upon th·e party of the second part are 
granted., subject to all the rights of the city of Cincinnati under a certain 
lease executed to said city on the 29th day of August, 1912, by the state 
of Ohio, acting by and through the governor thereof, said lease being exe­
cuted under and by virtue of an act of the general assembly of Ohio, 
passed May 15, 1911 (102 0. L., 168), and being sections 14188-1 to 14188-
8, inclusive, of the Appendix to the General Code of Ohio; and subject to 
all the rights of the city of Cincinnati under the several acts of the gen­
eral assembly of Ohio amendatory of or supplementary to said sections 
14188-1 to 14188-8, inclusive, of the Appendix to the General Code of 
Ohio. It is hereby expressly un<lerstood and agreed that if at any time 
during the continuance of this agreement said city of Cincinnati shall com­
plete the outlet referred to in the first paragraph of section 2 of said act, 
said section being section 14188-2 of the Appendix to the General Code 
of Ohio, or shall complete a similar outlet at any other point under and 
by virtue of the authority of said se\-eral acts of the general assembly 
of Ohio amendatory of or supplementary to said sections 14188-1 to 
14188-8, inclusive, of the Appendix to the General Code of Ohio; or if 
at any time during the continuance of this agreement the city of Cin­
cinnati in the construction of the outlet referred to in said original act 
(102 0. L., 168), or in the construction of any outlet under and by vir­
tue of the authority of said amendatory and supplementary acts of the 
general assembly of Ohio, shall shut off the water in said canal; then this 
agreement shall at once terminate, and no notice to the party of the sec­
ond part shall be required to terminate the same, and all rights of the 
party of the second part to receive water from said canal under this agree­
ment shall thereupon cease. It is further expressly understood and agreed 
that this agreement shall not confer upon the party of the second part 
any right against said city of Cincinnati to have said city construct a con­
duit for the purpose of supplying water to said party of the second part, 

971 
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or an~· right in said party of the second part to receiYe water from any 
conduit constructed by said city. 

"In testimony whereof the parties have executed this agreement 
on the day and year first above written. 

"THE STATE OF OHIO. 
"By--------------------------

"Superintendent of Public Works." 

As pointed out in my opinion to you under date of }.fay 25, 1915, a form of 
lease containing the conditions set forth above will fully protect the rights of the 
city of Cincinnati, and at the same time enable the state to derive an income 
from the water in that part of the canal leased to the city until such time as the 
state is relie,·ed of the expense of caring for the banks. 

477. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

SHERIFF NO'l' ENTITLED TO REIMBURSEMENT FOR FUEL IN ADDITION 
TO ALLOWANCE ''FOR KEEPING AND FEEDING PRISONERS IN 
JAIL.'' 

Sheriff is not entitled to reimburseme1zt for cost of fuel used in preparation 
of food for prisoners in addition to allo·wance made "for keeping and feeding 
prisoners in jail," 

CoLUMBUS, OHIO, June 9, 1915. 

RoN. CHARLES E. BALLARD, Prosecutilzg Attonze3•, Springfield, Ohio. 
DEAR SrR :-Under date of June 5, 1915, you requested my opinion upon the 

following question: 
''Are the county commissioners authorized to make an allowance to 

the sheriff for fuel used in cooking and preparing meals for the prisoners 
in the county jail?'' 

Section 2850 of the General Code provides as follows: 

''The sheriff shall be allowed by the county commissioners not less 
than forty-five nor more than seventy-fiye cents per day for keeping and 
feeding prisoners in jail, but in any county in which there is no infirmary, 
the county commissioners, if they think it just and necessary, may allow 
any sum not to exceed seventy-five cents each day for keeping and feed­
ing any idiot or lunatic. The sheriff shall furnish at the expense of the 
county, to all prisoners confint>d in jail, except those confined for debt only, 
fuel, soap, disinfectants, bed, clothing, washing and nursing when required, 
and other necessaries as the court in its rules shall designate.'' 

In view of the fact that the sheriff is paid so much per day for keeping and 
feeding the prisoners in jail, it is his duty to cause to be prepared the meals he 
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furnishe~ the prisoners. Fuel is necessary in order to prepare the meals; there· 
fore, I am of the opinion that the fuel used in cooking and preparing meals for 
the prisoners in the county jail is to be paid for by the sheriff, and that the 
county commissioners are not authorized to make an allowance in addition to the 
amount paid him for keeping and feeding prisoners, to reimburse him for the fuel 
u~ed in eooking the meals of such prisoners. 

478. 

Respectfully, 
Eow ARD C. TcRXER, 

Attorney General. 

M"LXICIPALITY HAVING CHARTER-SURPLUS REVENUES FROM MUXIC· 
IPALLY OWXED WATERWORKS 1IAY BE "LSED FOR GENERAL 1IU· 
NICIP AL PURPOSES. 

A municipality operating under a charter may lawfully provide in its charter 
that the surplus revenues arising from the operation of a municipally owned water­
works plant may be used for gweral municipal purposes. 

CoLUMBUs, 0Hro, June 10, 1915. 

Bureau of Inspection and Supen·ision of Public Offices, Columbus, Ohio. 
GEXTLEMEX :-Under date of June 2, 1915, you request my opinion upon the 

following question: 

''~lay the revenues arising from the operation of a municipal water· 
works plant be legally used for general purposes if there is a surplus in 
said fund not needed for the operation and maintenance of the plant, or 
would a reduction of the rentals charged consumers be required by law? 

''The question arises in the city of Dayton, Ohio, which is a charter 
city, and it is claimed by the city commission that they have such power.'' 

The answer to your question rests primarily upon an interpretation of the 
charter of the city of Dayton~· The purpose of article XVIII of the constitution is 
to grant ''home rule'' to such municipalities as care to avail themselves of it. 
Outside of limiting the tax rate and power to incur flebts, providing for clue ad· 
ministration of justice through courts, proteeting the public peace and health, 
requiring reports as to their financial condition and transactions, providing for 
the examination of vouchers, books and accounts, the legislature has no control 
O\'er a municipality which has adopted a charter.'' Therefore, unless the question 
propoun<lecl by you involves a conflict between the charter an<l some provisions 
of the state constitution or the provisions of Jaws within the competency of the 
legislature to pass, respecting municipalities operating umler a charter, I feel that 
it "I'I"OUld be improper for me to attempt to interpret the charter. 

'iVithout looking into the charter of the city of Dayton, but simply assuming 
that it grants the powers claimed for it by the city commission, the only matter 
for inYestigation presented by your inquiry is, whether such a provision in the 
charter of the city of Dayton is in conflict with the constitution of the state of 
Ohio. 



974 ANNUAL REPORT 

Section 7 of article XVIII of the constitution provides that: 

''Any municipality may frame and adopt or amend a charter· for its 
government and may, subject to the provisions of section 3 of this article, 
exercise thereunder all powers of local self-government. · 

Section 3 of the same article, referred to in section 7 above quoted, imposes 
no other limitations upon the exercise of the powers of local self-government than 
that the local police, sanitary and other similar regulations shall not conflict with 
general laws. 

~ Municipal waterworks constitute a municipal utility, managed and conducted 
by the municipality in its proprietary capacity as distinguished from its .gov­

' eriimental, capacity. It is clear that the local regulations which are under section 
-3 of article XVIII of the constitution to be subordinate to the general laws are 
· those of a governmental character only. It follows, therefore, that the provisions 

of a municipal charter pertaining to the exercise by the municipality of its cor­
' porate or business functions are in no way subordinate to or controlled by the 
, provisions of the general laws enacted for the government of municipalities gen­
' erally. On the ·contrary, it seems reasonably clear that such general laws would 
: not be applicable at all in a municipality operating under a charter unless the 

municipality had as a part of its cha~;ter, either expressly or by necessary impli-
, cation, adopted such general laws.1' It is true· that the field now under discussion 

has not been extensively developed by judicial decisions in this state. I believe 
that cases are now pending involving questions which might be considered as re­
lated to the one upon which my opinion has been requested. However, I believe 
the general rule will be established, at least as applied to the business functions 
of a municipality, that the g·eneral statutes of the state have no application in a 
municipality operating under a charter. 

But while the statutes of the state for the government of municipalities gen­
erally do not apply to the business functions of such municipalities as have 
framed and adopted a charter, I am clear that the general limitations of the con­
stitution of Ohio do apply to the legislative powers of such a municipality. 

It is, then, this general constitutional question which I have considered in 
answering your question and not any question arising out of the provisions of 
the Dayton charter, whatever they may be. · · 

All such questions may be merged into a single question, which may be stated 
as follows: Does the production, by a municipal corporation operating under a 
charter duly adopted, of a surplus from the operation of a public utility and the 
devotion of such surplus to the general purposes of such a municipality violate 
any provision of the constitution of Ohio or constitute taxation for local purposes, 
which is subject to the control of the state legislature 1 

The answer to this question is in the negative. 
I m;ty add that so far as the policy of the state in the past and as at present 

applied to municipalities other than those which have adopted cha1·ters is con­
cerned, the laws of the state contemplate the creation of a surplus from water 
rentals (See section 3959, G. C.). It has not been the policy of the state to limit 
the rates strictly to such as might pay the mere operating expenses and bond and 
interest charges of the plant. 11 

The present policy of the state as applied to charter cities is to be found in 
sections 4, 6 and 12 of article XVIII of the constitution. The first of these sec­
tions in effect authorize the municipality to acquire, construct, own, lease and 
operate any public utility, the product or service of which is to be supplied to 
the municipality or its inhabitants, and by condemnation to acquire the use of, or 
full title to, the property and franchise of any company supplying such service. 
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~eetion 6 of the same article authorizes the surplus product of a municipltlity 
owned and operated utility to be disposed of and permits the prouuction of sur· 
plus product to the extent of fifty per cent. of the total service or product sup· 
plied within the municipality. 

Section 12 of the same article authorizes the · issuab.ce of mortgage bonds 
for the acquisition, construction or extension of a public utility and requires that 
in the e\·ent of the issuance of such mortgage bonds they shall be secured not 
only by the property and revenues of the utility, but also by a franchise, stating 
the terms upon which, in case of foreclosure, the purchaser may operate the same, 
which franchise shall in no case extend for a longer period than twenty years 
from the date of the sale of such utility and franchise on foreclosure. 

•' For the sake of accuracy I may add that not every waterworks activity of al., 
municipal corporation is, strictly speaking, of a business character. The furnish· ) 

'I -- ' ing of water for fire protection is held to be governmental, but this distinction is 1 

of no importance in connection with the question under consideration. 
As I take it, the reasonableness of the water rates is not involved in your 

question. 
Specifically answering your question: A municipality operating under a char· 

ter may lawfully provide in its charter that the surplus revenues arising from 
the operation of a municipally owned waterworks plant may be used for general 
municipal purposes. 

Respectfully, 
Enw ARD C. TURNER, 

A ttomey General. 

479. 

LEASE TO RUSSELL POIXT POWER AND LIGHT COMPANY, A PARTNER· 
SHIP, DISAPPROVED. 

CoLUMBUS, Oaro, June 10, 1915. 

Ho:-;. ]OHK I. ~IILLER, Superintendent of Public Works, Columbus, Ohio. 
DE.\R SIR :-I acknowledge receipt of your communication of June 2, 1915, 

transmitting to me for my examination a lease to Russell Point Power and Light 
Company, a partnership. In the body of the lease it is recited that the same is 
executed to ''Russell Point Power and Light Qompany, partnership,'' while the 
lease is signed by W. H. Boyd, C. F. ::\fitchell and H. Jos. Thompson. I am in· 
formed that as a matter of fact the persons signing the lease are the members of 
the partnership in question, but this fact does not appear from the lease. The 
leaFe should be drawn to ,V. H. Boyd, C. F. ::\fitchell and H. Jos. Thompson, part· 
ners, doing business under the firm name of Russell Point Power and Light Com· 
pany. 

I mn informed that this lease meets with no opposition from other lessees of 
the state, and that they are in fact desirous of having this pole line constructed 
in order that they may secure current for lighting their cottages. I think, however, 
that the clause protecting other lessees should be redrafted to afford full protec· 
tion, and suggest the following language: 

"This lease is executed and the rights herein conv<'yed shall be sub· 
ject to all the rights of all other lessees of the state of Ohio; and the 
party of th<' second part, before erecting any pole upon state land already 
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under lease and before stringing any wires or cables over any state land 
already under lease, shall obtain the written consent of the present 
lessee, and this lease shall not confer any right to erect any pole upon 
or to string any wire or cable over state lands already under lease unless 
and until the written consent of the lessee or lessees of such lands be first 
obtained; and in locating poles along the embankment the poles shall be 
set three feet back of the top of the outer slope, and as nearly as possible 
upon the dividing lines between embankment lots that have heretofore 
been leased for cottage site purposes.'' 

Both in the original draft of the above paragraph of the lease and in the 
original draft of the succeeding paragraph, the expression ''party of the first 
part'' is used where the expression ''party of the second part'' is intended. The 
correction is made in the language suggested for the paragraph first above referred 
to, and should be made in the succeeding paragraph. 

480. 

For the reasons above stated, I am returning this lease without my approval. 
· Respectfully, 

EDWARD c. TURNER, 
Attomey Ge11eral. 

ELECTORS, RESIDENTS OF A COUNTY FOR PURPOSE OF ATTENDING 
SCHOOL ARE DISQUALIFIED FROM VOTING AT PRIMARY ELECTION, 
HELD AUGUST 10, 1915-HOUSE BILL NO. 56 NOT EFFECTIVE AT 
TIME OF PRIMARY. 

House bill No. 56, passed May 19, 1915, will not operate to remove the re­
strictions of section 4867-1, G. C., (103 0. L., 243) upon the qualifications of electors 
to vote at the primary election ta be held August 10, 1915. 

CoLUMBUS, OHio, June 10, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of June 4, 1915, as 

follows: 

"'Ve submit the following question to you for an opinion: 
''An act of the legislature, passed May 19th, approved by the gov­

ernor May 25th, and filed in this office on the 27th day of May, provides 
as follows: 

''To repeal section 4867-1 of the General Code and amend section 
5061 of the General Code, restoring the election franchise to the citizens 
of the state. 

"Question: Will persons coming under the provisions of this act 
be entitled to vote at the primary election to be held on the lOth day 
of August, 1915 ~" 

The act of which you refer is house bill No. 56, passed at the recent session 
of the general assembly, the purpose of which was to remove certain restrictions 
of an act passed April 11, 1913, 103 0. L., 243, upon the qualifications of electors 
to vote who are residents of a county merely for the purpose of attending school. 
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eollege, a<'auemy, univertiity or other institution of learning, anu not intenuing to 
resiue in tiaiu tounty when they shall ha>e ceaseu to attenu such school, college, 
acauemy, university or other institution of learning and to renuer it lawful for 
persons who are otherwise qualified to vote at all elections in the county in which 
they may be resiuing solely for the purpose of attending school or other insti· 
tution of learning. Your inquiry refers particularly to the primary elections to 
be helu August 10, 1!l15. 

Section 4!Jti0 of the General·Code relative to the qualifications of electors to 
vote at primary elections, proviues in part as follows: 

''At such election only legally qualified electors or such as will be 
legally qualifieu electors at the next ensuing general election may vote 
and all such electors may vote only in the election precinct where they 
reside.'' ~, * * 

L"nder section 1c, a1·ticle II of the constitution, house bill Xo. 56, referred to 
in your communication, will not become effective until 90 days from the date on 
which the same was filed in the office of the secretary of state, to wit, August 25th, 
or 15 days after the primary referred to. At any time prior to August 25th a 
referendum petition may be filed to submit this law to a vote, in which event those 
electors affected by the same will not be entitled to vote at the election in Xo­
vmber, 1915, in the county in which they reside solely for school purposes within 
the meaning of sections 4867-1 and 5061, as amended in 103 0. L., 243. In other 
words, a nomination made at the August primary, if such person were permitted 
to vote, might be controlled by electors who, by reason of the filing of a referen­
dum petition on the law under consideration after such primary election will con­
tinue to be disqualified to vote at the November election in the county in which 
such nominations are made. That is to say, a candidate might be deprived of a 
nomination by electors who are now and will be disqualified to vote at the X ovem­
ber election in the county in which such candidates sought nomination. To hold 
that restrictions upon the qualifications of electors under section~ 4867-1 auu 5061, 
G. C., 103 0. L., 243, are now removed for the purposes of the primary election 
to be held on August 10, 191:5, by the enactment of house bill No. 56, is to com­
pletely override the constitutional provision above referred to. The question here 
under consideration is distinguishable from that of nominations of assessors con­
sidered in an opinion rendered by this office, in that if not referred, the law re­
quiring an election of assessors will be effective when the primary election is 
held and if such law is referred, the rights of no electors can be substantially 
affected by the holding in that opinion, the only result thereof being that all 
action taken toward the nomination of assessors at the primary will be in every 
res peet a nullity. 

I am, therefore, of opinion that house bill No. 56 may not operate to qualify 
electors to vote at the primary election to be held on August 10, 1915, who are dis­
qualified under the provisions of sections 4867-1 and 5061, G. C., as amended in 
103 0. L., 243. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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481. 

A FOREIG:'\ IXSURAXCE Cm.IPANY MAY BE AD:.IITTED TO OHIO TO 
WRITE POLICIES FOR OXE OR ).lORE CLASSES OF INSURAXCE 
11El\TIOXED IX SECTIOX 9510, G. C., IF AUTHORIZED SO TO DO 
BY ITS FRAXCHISE-CORPORATE AUTHORITY. 

The America1z Automobile lnsura11ce Compa11y of St. Louis, Mo., or any 
other foreign insurance compa11y with like corporate authority, may be admitted 
to write policies of insurance in Ohio covering any one or more of the classes of 
insurance mentioned in sectio11 9510, of the Ge1zeral Code. 

CoLUMBcs, OHIO, June 10, 1915. 

HoN. FRAl'IK TAGGART, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR :-I have your letter of June 3, 1915, requesting my opinion as follows: 

"The American Automobile Insurance Company, of St. Louis, Missouri, 
is incorporated by the laws of the state of Missouri. It is authorized, 
among other things, 'to make all kinds of insurance on automobiles and 
all other cars and vehicles, etc.' Section 6996 of the Revised Statutes of 
Missouri, as amended in 1913, is as follows: 

"'Also to make all kinds of Insurance on automobiles and all other 
cars and vehicles, provided that any company which confines its business 
to insurance upon automobiles and other cars and vehicles shall also have 
the right to insure the owners of said automobiles, cars and other vehicles 
against liability for damage arising out of the ownership or operation of 
such automobile, cars or vehicles to the person or property of others.' 

"Article 1, Section 1 of the by-laws of the company provides: 
"'The business of this company shall· be limited to the writing of all 

kinds of insurance on automobiles and motor vehicles, including fire, 
theft, collision, property damage and liability, and all other kinds of 
insurance relating to automobiles and motor vehicles.' 

"The company has heretofore been admitted and licensed in this state 
as follows: 

"'Make insurance upon automobiles against loss or damage by fire, 
theft, transportation; loss or damage resulting from accident to property; 
and make insurance, except employer's liability insurance, to indemnify 
persons and corporations against loss or damage for personal injury or 
death resulting from automobile accidents to other persons or corporations 
as prescribed in section 9510, of the General Code of Ohio.' 

"Section 9510 provides: 
"'A company may be organized or admitted under this chapter to 

________ (a part of paragraph 2, section 9510) make insurance against 
loss or damage resulting from accident to property for cause other than 
fire or lightning.' 

"Section 9511 provides: 
"'No company shall be organized to issue policies of insurance for 

more than one of the above four mentioned purposes; and no company 
organized for either one of such purposes shall issue policies of insurance 
of any other.' 

"Section 665 provides: 
"'No company, corporation or assoctatwn, whether organized in this 

state or elsewhere, shall engage either directly or indirectly in this state in 
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the business of insurance or enter into any contracts substantially amount~ 
ing to insurance, or in any manner aid therein or engage in the business 
of guaranteeing against liability, loss or damage, unless it is expressly 
authorized by the laws of this state and the laws regulating it and appli~ 
cable thereto have been complied with.' 

"In the case of the State ex ret. Sheets, Attorney General, v. The 
Aetna Life Insurance Company, the supreme court announced this rule: 

"'In the absence of an); st~tute in Ohio prohibiting life msurance 
companies from doing an employer's liability insurance in this state and 
the business itself being by statutes expressly authorized, a life insurance 
company incorporated and organized under the laws of a sister state and 
empowered by its charter to engage in the business of employers' liability 
insurance may by the comity that prevails between the states be licensed 
and permitted to transact such business in this state, although our statutes 
have not in expressed terms conferred upon domestic life insurance com­
panies authority to engage in or transact that particular kind of insurance.' 

"I am desirous of your opinion whether this company can continue 
doing 'fire, theft, collision, property damage and liability insurance, and 
all other kinds of insurance relating to automobiles and motor vehicles,' in 
view of the seeming conflict between these classes of insurance as is set 
out in section 9510 and section 9511, which prohibit domestic companies 
from combining in one policy insurance covering fire, theft, liability, 
property damage and collision in connection with automobiles, and whether 
it is the opinion of your .department that this company and any other 
company writing such insurance in one policy should be required to dis­
continue the same." 
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Section 9510, referred to and quoted in part in your letter, enumerates four 
distinct class of insurance business which certain companies may be admitted 
or organized in this state to carry on. If there were no other limiting or restricting 
provisions of law, then any domestic company organized under said section, or 
any admitted foreign company, having authority therefor under its corporate 
franchise, might write policies of insurance under any one or· more of the four 
classes enumerated in said section 9510 of the General Code. Section 9511 of the 
General Code, however, which before the enactment of the General Code formed, 
as did also section 9510, supra, a part of section 3641, Revised Statutes, prohibits 
companies organized in Ohio from issuing policies of insurance for more than 
one of the four classes enumerated in section 9510 of the General Code. I find in 
no other section of the General Code a similar restriction or limitation placed upon 
foreign insurance- companies admitted to do business in Ohio. Therefore, under 
the rule of comity existing between states, as well as by the specific enabling 
effect of paragraph one of section 9510 of the General Code, a foreign corporation 
may, within the limits of its corporate franchise issue policies for more than one 
of the four classes enumerated in section 9510; unless a legislative policy to restrict 
foreign corporations in the same manner as domestic corporations is elsewhere 
clearly evidenced. 

It becomes important, therefore, to determine whether there exists in Ohio 
such a policy of limiting foreign corporations to the doing of only such things as 
domestic corporations may do. In this connection I call attention to section '178 
of the General Code, which provides the method by which foreign corporations 
for profit may secure a certificate from the secretary of state to do business in 
this state. This section in terms permits the licensing of a foreign corporation 
with wider latitude in doing business in this state than is conferred upon domestic 
corporations, the only limitation being that the purposes for which such foreign 
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corporation IS admitted must be such as one or more domestic corporations may 
lawfully engage in. Although foreign banking, insurance, building and loan and 
bond investment corporations are excepted from the provisions of section 178, 
yet the policy of the state permitting a foreign corporation to engage in business 
the scope of which is broader than that which may be delegated to a single domestic 
corporation is apparently recognized. The exception of insurance and other com­
panies from the application of section 178 is because this section deals primarily 
with powers and duties of the secretary of state, and foreign insurance companies 
must secure admission through the superintendent of insurance rather than through 
the secretary of state. 

"In the absence of legislative prohibition, a foreign corporation which 
is authorized to write distinct classes of insurance may by comity engage 
in its multiform business within this state subject to the restrictions of its 
charter provisions and such regulations and conditions as have been 
imposed by the legisalture." 

(United States Fidelity Co. v. Linehan, 73 N. H., 41.) At page 44 of the 
opinion the court say: 

"The nature of the applicants' busipess is undoubtedly to be considered 
by· the commissioner, as evidence, upon the question of its reliability as a 
business corporation; and it is conceivable that that alone might warrant 
his finding of the fact of its unreliability; also, the difficulty of computing 
the ratio between its reserve fund and its liabilities is an evidentiary fact 
bearing upon the question of its financial soundness. * * * If by reason 
of the du~l character of its business, he was unable to determine the ques­
tion of its liability, or if he was satisfied that such business combination 
renaered this company unsafe in fact for public patronage, his refusal to 
grant it a license would seem to have been amply justified." 

A similar question arose in the case of People ex rei v. The Fidelity Casualty 
Company, 153 Ill., page 25. The first two branches of the syllabus in this case 
are as follows: 

"1. I.'\SURAXCE, foreign company may make multiform risks. There 
being no prohibition in the statute of Illinois against the doing of multi­
form insurance, the comity that prevails between the states permits a foreign 
corporation to do such insurance in this state, although our statute does 
not authorize the formation of companies for that purpose. 

"2. The absence of authority in our statute to organize such com­
panies is not an implied prohibition of the transaction of multiform Insur­
ance by a foreign company within the state:· 

At page 33 of the opinion the court uses the following language: 

"It seems to be one of the contentions of appellant, that since a 
company cannot be organized, under the laws of this state, to do the 
different classes of insurance business done by appellee, therefore there is 
an implied prohibition that forbids the transaction of a multiform insurance 
business by one and the same company within the limits of the state,-in 
other words, that the doing of such multiform insurance business is in 
violation of the spirit of its laws. We are not satisfied of the sound-
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ness of this position. It is admitted that our statutes do not, in express 
terms, prohibit a company from doing more than one kind of insurance. 
The rule is, that where there is no positive prohibitive statute, the pre­
sumption, under the law of comity that prevails between the states of the 
union, is, that the state permits a corporation organized in a sister state 
to do any act authorized by its charter or the law under which it is created, 
except when it is manifest that such act is obnoxious to the policy of the 
law of this state." 
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It seems to me that in the case submitted by you there is even stronger reason 
for the holding that the company under consideration may be authorized to do 
more than one class of business enumerated in section 9510, by reason of the fact 
that said section specifically recognizes the right of foreign insurance companie3 
to be admitted for such purposes. The mere fact that the legislature in the same 
act, General Code, 9511 (97 0. L., 408), provided that domestic companies cannot 
engage in more than one of the several classes of business enumerated does not, 
to my mind, indicate that the same rule was intended to be applied to foreign cor· 
porations. It is rather an indication that the legislature intended to make a dis­
tinction and to establish a definite policy relative to companies organized under the 
laws of this state. 

I am therefore of the opinion that the American Automobile Insurance Com­
pany, or any other foreign insurance company with like corporate authority, may 
be admitted in Ohio and authorized to carry on or continue the business of writing 
in the same or several policies more than one of the classes of insurance mentioned 
it~ section 9510 of the General Code, if it is able to and does satisfy the superin­
tendent of insurance as to its financial responsibility, worth and standing, and 
otherwise complies with Ohio laws relative to securing admission and conducting 
its business. 

482. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF HEALTH-HEALTH OFFICER CAN BE DfPLOYED TO 
PERFOR:\1 PHYSICIAN'S SERVICES IX QUARAXTIXE CASES­
CO:\fPEXSATION IX ADDITIOX TO SALARY. 

A board of healtlz is empowered to employ a health officer to perform phy­
sicians' sen•ices ilr quarantine cases, wrder section 4436, G. C., and said health 
officer may be compensated bj• tlze 1111111icipality iu addition to his salary for such 
sen·iccs as arc 11ot within his duties as health officer when the persons quarantined 
are uuable to pay. 

CoLl..":I!Bt:s, OHIO, June 10, 1915. 

Tlze Bureau of Inspecti011 and Super-<lision of Public Offices, Columbus, Olzio. 
GE:-oTLDIEX :-I ackno"';ledge receipt of yours under date of June 3, 1915, as 

follows: 

"\\' e would respectfully request your written opinion upon the follow· 
ing. questions: 

":\lay the health officer of a city serve as physician in quarantine cases 
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(smallpox) and receive additional compensation for such serdce, the 
same to be fixed by the board of health? If such compensation can be 
legally paid, is it required that the same be fixed by the board of health 
prior to the rendition of the service? See enclosed letter of Dr. -\V. H. 
Knauss, health officer of Xewark, Ohio, which we would ask you to return 
with your reply." 

Under the provisions of section 4404, G. C., the council of a city is required 
tc establish a board of health. Section 4408, <;. C., provides in parts as follows: 

''The board of health shall appoint a health officer, who shall be the 
executive officer. He shall furnish his name, address and other informa­
tion required by the state board of health. * * *" 

Section 4411-1, G. C. (103 0. L., 436), is as follows: 

"The board shall determine the duties and fix the salaries of its t·m­
ployes; but no member of the board of health shall be aQpointed as health 
qfficer or wai:d physician." 

Section 4428, G. C., authorizes the board of. health, upon reasonable belief of 
the existence of an infectious or contagious disease, to quarantine a house or 
locality and to restrain the persons within such house or locality, and section 4436, 
G. C., provides as fotlows: 

"When a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all 
persons confined in such house or place, food, fuel, and all other necessaries 
of life, including medical attendance, medicine and nurses, when necessary. 
The expenses so incurred, except those for disinfection, quarantine or 
other measures strictly for the protection of the public, when properly 
certified by the president and clerk of the .'board of health, or health 
officer where there is no board of health, shall be paid by the person or 
persons quarantined, when able to make .such payment, and when not by 
the municipality in which quarantined." 

By the provisions of this section the duty is imposed upon the board of health 
to provide medical attendance when necessary to persons under quarantine, and 
when such persons are unable to pay for the same the municipality is required 
to do so. 

Whether or not the health officer appointed may receive compensation for 
suck service, involves a consideration of sections 3808 and 12912, G. C. Section 
3808, G. C., provides that no officer of a corporation shall have any interest in 
the expenditure of money on the part of the corporation other than his fixed 
compensation. Section 12912, G. C., provides as follows: 

"\Vhoever, being an officer of a municipal corporation or member of 
the council thereof or the trustee of a township, is interested in the profits 
of a contract, job, work or services for such corporation or township, or 
acts as commissioner, architect, superintendent or engineer, in work under­
taken or prosecuted by such corporation or township during the term for 
which he was elected or appointed, or for one year thereafter, or becomes 
the employe of the contractor of such contract, job, work or services while 
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in office, shall be fined not less than fifty dollars nor more than one 
thousand dollars or imprisoned not less than thirty days nor more than six 
months, nor both, and forfeit his office." 
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c\ttention is called to opinions of my predecessor, Hon. Timothy S. Hogan, 
found at pages 249 and 292 of the annual report of the attorney general for the 
year 1913, in which opinions it is held in effect that a "h~alth officer" is not an 
officer of a city within the meaning of the term officer as used in sections 3808 
and 12912, G. C., and that such health officer may be appointed as special agent 
for vaccinations under section 4449, G. C., and draw compensation therefor from 
city funds. 

\Yhile the appointee under the provisions of section 4408, G. C., supra, is 
thcr~ termed a "health officer" and is d~clared to be th'e "executive officer" of the 
board, that of itself is not conclusive of the meaning of the term "officer" as found 
elsewhere ·in the statutes, and although it is held in the case of State v. Craig. 
69 0. S., 236, that a health officer was not an employe within the meaning of 
that term as used in section 189 of the municipal code, with reference to "empbyes 
then serving in the health department," it will be noted that the conclusion of the 
court was based solely upon the ground that the "health officer" was designated 
an officer elsewhere in the statutes and this interpretation of the term "employe" 
was confined to its use in the particular statute referred to. This interpretation 
of the term "employe" was not necessary to the decision of the case and the court 
in fact based its judgment upon another ground stated in the succeeding paragraph 
of the opinion. It therefore does not follow from the decision of the court that 
a health officer· may not be an employe of the board for other purposes and· within 
coptemplation of other statutory provisions. 

That the appointee of the board of health is not an officer, seems to be sup­
ported by the case of State ex rei. ·v. Jennings, 57 0. S., 415, the second branch of 
the syllabus being as follows: 

''To constitute a public office * * """ it is essential that certain inde­
pendent public duties, a part of the sovereignty of the state, should he 
appointed to it by law, to be exercised by the incumbent, in virtue of his 
election or appointment to the office, thus created and defined, and not as 
a mere employe, subject to the direction and control of some one else." 

The appointee of the board of health has no authority independent of the 
board, and no duty except as determined by the board further than to furnish his 
name, address and other in formation required by the state board. 

It may be further observed that in addition to the fact that such appointee 
sen·es only at the will of the board ·mel is entirely subject to its discretion and 
control, and takes no oath of office nor gives any bond, no salary or compensa­
tion is provided for such appointee except authority therefor to he found within 
the terms of section 4411-1, G. C., supra, which authorizes the board to determine 
the duties and fix the salaries of its "employes." In view of the extent and. nature 
of the duties which the board is authorized to impose upon such appointee as its 
"executive officer" (section 4408, G. C.), it seems conclusive that it was the legisla­
tive purpose that the salary of such appointee be fixed by the board, and it 
therefore follows that such appointee is an employe of the board within the 
meaning of that term as used in said section 4411-1, G. C., supra. 

For these reasons I therefore concur in the opinion of my predecessor that a 
health officer appointed by a city board of health is not an officer of a municipality 
within the meaning of that term as used in section 3808 and 12912 of the General 
Code, and that therefore such health officer may lawfully be paid from the funds 



984 AXNUAL REPORT 

of the municipality for services rendered to persons who are unable to make 
payments for the same within the terms of section 4436 of the General Code, ·when 
such services do not come within the duties of such health officer as determined 
by the board and for which he receives compensation in the salary by the board 
fixed for such appointee. 

Of course, the salary fixed by the board and paid to such appointee is in full 
compensati011 for all those services by him rendered which are within the duties 
by the board determined to be performed by him as health officer and such 
appointee is not lawfully entitled to any further or additional compensation for the 
performance of any service which comes within his duties as prescribed by the 
board of health to. be performed by him as health officer. 

You next inquire if it is required that compensation so authorized to be paid 
for medical attendance in quarantine cases be fixed by the board of health. prior 
to the rendition of the service. 

No statutory requirement that contracts for such services be entered into 
between the board and the physician prior to the performance of the service, will 
be found except that section 4411-1, G. C., 103 0. L., 436, supra, be given such 
construction as to include within the term "employes," physicians engaged by the 
board to give medical attendance in quarantine cases. It will be observed that the 
board is there required to determine the duties and fix the "salaries" of its 
employes. The compensation of physicians for medical attendance in quarantine 
cases would not be held to be a salary. The term salary as here used, carries 
with it rather the idea of a regular periodical payment of a fixed sum for a con­
tinued service, and to my mind does not comprehend the payment for medical 
attendance in more or less isolated cases. 

While it may be in most cases a matter of good business policy for the board 
to have .some understanding or agreement as to the rate of compensation to be 
paid in such cases, and this I think it would have full authority to do, prior to the 
performance of the service, in my opinion the board is not by law required to 
determine prior to the rendition of the service the compensation to be paid therefor. 

483. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

POLICEMEN AND FIRE:\IEN-CONSTRUCTIOX OF SECTION 4383, G. C., 
FOR RELIEF OF DISABLED POLICEMEN AND FIRE1IENI BY CITY 
ORDINANCE-SUCH RELIEF PRECLUDES C01IPENSATIOX UNDER 
WORKMEN'S COMPENSATION ACT. 

An ordina11ce for the relief of policemen a11d firemen authori:::ed by section 4383, 
G. C., is valid, and under it the auditor may pay the salary of such disabled police­
man or fireman. 

Policemen and firemen compe11sated under such ordinaitce or through policemen 
or firemen's relief fund or pension fund are not entitled to compensation under the 
workmen's compensation act. 

CoLUMBUS, OHio, June 10, 1915. 

Bureau of Inspection a11d Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GE;;rTLEMEN :-This office is in receipt of a request for an opinion from Mr. 

Cly<;le C. Porter, city solicitor of Tiffin, Ohio, which is as follows: 
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"On the 13th day of January, 1913, the city council of the city of Tiffin, 
Ohio, duly passed an ordinance providing for the relief of policemen and 
firemen when disabled in the discharge of duty, a copy of which ordinance, 
prepared by the city auditor, is herewith enclosed. 

'"Our auditor inquires as to whether or not he shall continue 'to pay 
salaries when no services have been rendered, especially when disability 
continues longer than two or three months.' 

""The city council has authority, under section 4383 of the General 
Code, to provide 'for relief out of the police or fire funds of members 
of either department temporarily or permanently disabled in the discharge 
of their duty.' 

"The question has been raised as to whether or not 'disability' includes 
sickness or means simply physical injury from accident, or otherwise. 

"In view of the fact that the city employes, firemen and policemen, 
are under protection of 'the workmen's compensation act' there is some 
doubt as to the validity of this ordinance;. also whether or not a policeman 
or fireman entitled to relief under the 'compensation act' can draw the allow­
ance from. the state and also his salary from the ~ity under this ordinance 
or can elect to take under the ordinance or under the 'compensation act.' 
"'e are informed that employes have drawn relief from the 'compensation 
act' and enough from the city under this ordinance to equal their regular 
salaries. This, to us, does not appear to be legal. 

'"\\'ill you kindly give us yoitr opinion in the matter, especially con­
sidering what the auditor asks?" 

\Vith his letter he encloses a copy of the ordinance referred to therein, which 
copy is as follows: 

"To provide for the relief of policemen and firemen when disabled in 
the discharge of duty. 

"Be it ordained by the council of the city of Tiffin, state of Ohio: 
''Section 1. That when a policeman or fireman is disabled or incurs 

a sickness while iu the discharge of duty he shall be entitled to receive 
and shall receive his regular salary upon furnishing to the city auditor 
a certificate of a duly qualified physician certifying to such disability or 
sickness. 

"Section 2. That such relief shall be paid out of the police or fire 
funds, as the ca.se may require. 

"Section 3. This ordinance shall be in force and effect from and after 
the earliest period allowed by law. 

"Passed this 13th day of January, A. D., 1913. 
"Attest: 

"A. J. H. 

Section 4383 of the General Code is as follows: 

T.J. K., 
President." 

"Council may provide by general ordinance for the relief out of the 
police or fire funds, of members of either department temporarily or per­
manently disabled in the discharge of their duty. Xothing herein shall 
impair, restrict or repeal any provision of law authorizing the levy of taxes 
in municipalities to provide for firemen's police and sanitary police pension 
funds, and to create and perpetuate boards of trustees for the adminis­
tration of such funds." 

L"nder the provisions of the section quoted above, the. city council would have 
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authority to provide for the relief of policemen and firemen as has been done in 
the ordinance quoted above, and the auditor would have the authority to pay the 
salaries of such disabled policemen and firemen under the terms of the ordinance. 

I am of the opinion tliat the words, "disabled in the discharge of duty" as 
found in section 4383 of the General Code, are not to be limited to such disabilities 
only as follow physical injuries from accident, but that they mean disability follow­
ing whatever may be the proximate cause, so long as it is incurred in the discharge 
of their respective duties of policeman or fireman. 

I might here call attention to the fact, though not exactly in point, that the 
supreme court is now considering whether occupational disease is embraced within 
the term "injury" as used in the workmen's compensation act. This department 
is contending for the negative of that proposition. 

If a municipality has established a policemen's or firemen's pension fund under 
sections 4600, et seq., of the General Code, the member of such police or fire 
department may not in any event receive relief from the workmen's compensation 
fund. (Section 1465-16.) 

The letter and the spirit of the workmen's compensation act are based upon 
the theory of compensation for disability, and when the injured party has been 
compensated through the payment of his salary for time lost and for medicai 
services made necessary through an injury, there is no such disability as would 
entitle him to compensation under that act. 

Coming to the last question in Mr. Porter's letter, namely the resort to the 
workmen's compensation act for the purpose of compensating a policeman or 
fireman who has suffered disability and which policeman or fireman is compensated 
through an ordinance passed under authority of section 4383 of the General Code: 
In the first place, compensation may be paid from the workmen's compensation 
fund only following an accidental injury, excluding mere sickness or disease (unless, 
of course, the supreme court should hold in the case now before it that accidental 
injury as used in the act includes occupational diseases). In other words, the 
authorization for payment under section 4383 of the General Code is broader than 
under the workmen's compensation act. 

But, even in cases which otherwise come clearly under the provisions of the 
workmen's compensation act, if the injured person has been compensated through 
the payment of his salary during the time lost and for medical services made 
necessary through the injury, he would not be entitled to compensation under the 
act. 

Under the ordinance of the city of Tiffin a policeman or a fireman receivin~ 
compensation thereunder, to wit, his regular salary, would not be entitled to com­
pensation other than medical, nurse and hospital service, and medicines as might 
be allowed by the industrial commission, and this notwithstanding the contribu­
tion by the city of Tiffin to the workmen's compensation fund. 

In re qaim No. 4268 of the industrial commission of Ohio, A. Costello, claimant, 
it was held by the industrial commission, under elate of 1Iay 19, 1913, and I think 
rightly, a'S. follows: ._, 

"In this claim the fact of injury, the resulting loss of time and the 
ave-rage weekly wage is sufficiently clear, the sole question being whether 
the claimant is entitled to compensation for his injury, in view of the fact 
that he was working under a contract of employment providing for an 
annual compensation, without deduction for loss of time occasioned by an 
injury resulting in temporary disability, it appearing further that the 
claimant has been fully paid in accordance with the ter'ms ~f his contract 
for the period of time covered by his disability. . ' 

"The act contemplates compensation covering the impairment of the earn-
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ing capacity to the extent of two-thirds thereof, exclusi\·e of the first week of 
the cli,;ability. Section 1465-65 of the General-Code (section 26 of the work­
men's compensation act of 1911, 102 0. L., 524). As the injury to the 
claimant did not result in any impairment of his earning capacity, and 
as the act does not contemplate compensation on account of the injury 
itself or the pain or the suffering resulting therefrom, we do not think 
that the claimant is entitled to an award and his claim will therefore be 
denied." 
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I might add that contribution to the workmen's compensation fund for policemen 
and firemen is mandatory upon a city which does not maintain a policemen's or 
firemen's pension fund under sections 4600, et seq., of the Generai.Code, while relief 
under section 4383 is permissive only. 

Further, I am of the opinion that the ordinance referred to is valid and that 
its existence precludes any disabled policeman or fireman from receiving from the 
workmen's compensation fund anything other than such reasonable allowance 
for medical, nurse and hospital service and medicines as may be allowed by the 
industrial commission. 

A copy of this opinion has been sent to l\Ir. Clyde C. Porter, city solicitor 
of Tiffin, Ohio, and to the industrial commission of Ohio. 

484. 

Respectfully, 
EDWARD C. TuRXER, 

Attorney General. 

:\IUXICIPAL CORPORATIOX-COXTRACT-WATER CO:\IPAXY, PRI­
\'ATE CORPORATIOX-VOTE OF PEOPLE XOT NEEDED-TEX­
YE.\.R LI:\IITATIOX APPLIES-COUXCIL MAY ISSUE BOXDS FOR 
FILTRATIOX PLAXT-LL\IIT ATIONS. 

'A contract bctwee11 a municipal corporation a11d a private corporation, whereby 
flu: latter is to fumish a suppl}• of ·z.eatcr to the former, -;_chich is to filter and dis­
tribute the same, is not governed by section 3981, G. C., a11d need not be submitted 
to a z•ote of the. people. 

Such a co1ztract, howez•er, may not be made for a period exceeding ten years, 
that being the limitation of section 3809, G. c.-: --· 

Council of such municipal corporation 1liOJ' issue bonds for the hzstallation 
of the filtration plant and distribution system in order to carry out such a contract, 
proz·idcd the amount of such bonds, together <vith other bonds issued duri1zg the· 
same year, does not exceed one per cent. of the tax duplicate of the municipality; 
and proz·ided further that the amount thereof, together <cith othe1· bonds then out­
standilzg, <.:ill 110t cause the net indebtedness of the corporation outstanding to 
exceed tu.·o and o11e-half per ce1zt. of such tax duplicate, in either of u:fzirtz events 
the bo11ds uza;y be issued on/}• upo1z a z•ote of the people. 

CoLnmt:s, OHio, June 10, 1915. 

The Bureau of Iuspection aud Super·ziision qf Public Offices, Columbus, Ohio. 
GEXTLDIEX :-I acknowledge receipt of your letter of June 8, 1915, requesting 

my opinion as follC\\VS : .. 

"1. :\lay a village enter into a contract with a private corporation 
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to furnish water supply for a period of thirty-one years, the village to 
own and operate the purification plant and distribution system, and must 
said contract, if it can be made for a period of thirty-one years, be sub­
mitted to a vote of the people under section 3981, General Code? 

"2. If the bond issue for the construction of the distribution lines and 
filtration plant exceeds one per cent. of the tax duplicate ($170,000.00) must 
the same be submitted to a vote of the people, and if it is found to be 
necessary to do so, may the contract for water supply and the bond issue 
be voted upon at the same time?" 

Your statement of your first question together with the statements in a letter 
addressed to you by the solicitor of the village of East Youngstown make it clear 
that the corporation with which the contract is to be made is not to furnish water 
either to the municipality or to its inhabitants in the sense that it is to make de­
liveries or even to furnish a supply of what is actually delivered for public and 
private use; but that the company is merely to deliver to the city a sufficient 
amount of raw water which the city is to filter, distribute and sell. 

Section 3981, G. C., provides as follows: 

"A municipal corporation may contract with any individual or in­
dividuals or ati incorporated company for supplying water for fire purposes, 
or for cisterns, reservoirs, streets, squares and other public places within 
the corporate limits, or for the purpose of supplying the citizens of such 
municipal corporation with water for such time,. and upon such terms as 
may be agreed upon. But such contract shall not be executed or binding 
upon the municipal corporation until it has been ratified by a vote of the 
electors thereof, at a special or general election, and the municipal cor­
poration shall have the same power to protect such water supply and prevent 
the polution thereof as though the waterworks were owned by such munic­
ipal corporation." . 

It is apparent that the proposed contract is not one for supplying water for 
fire purposes because the company is not to deliver the water ready for use for such 
purposes; it is not one for supplying streets, squares and other public places 
within the corporate limits because the water is to be delivered at the filtration 
plant; it is not one for the purpose of supplying the citizens with water for the reason 
that the water is to be delivered to the citizens by the city itself, and in a state 
different from that in which it is delivered by the company to the city. 

I am, therefore, of the opinion that section 3981 does not require the propos~ 
contract to be submitted to a vote of the people. 

I cannot refrain, however, from calling attention to section 3809, G. C., as 
amended 103 0. L., 526. This section provides in full as follows: 

The council of a city may authorize, and the council of a village may 
make, a contract with any person, firm or company for lighting the streets, 
alleys, lands, lanes, squares and public places in the municipal corporation, 
or for furnishing water to such corporation, or for the collection and dis­
posal of garbage in such corporation, or for the leasing of the electric 
light plant, and equipment, or the waterworks plant, or both, of any person, 
firm, company or municipality or for the purchase of electric current for 
furnishing light, heat or power to such municipality or the inhabitants 
thereof for a period not exceeding ten years, and the requirement of a 
certificate that the necessary money is in the treasury, shall not apply to 
such contract, and such requirement shall not apply to street improvement 
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contracts extending for one year or more, nor to contracts made by the 
board of health, nor to contracts made by a village for the employment 
of legal counsel, nor to contracts by a municipality for the leasing or ac­
quisition of the electric light plant and equipment, or the waterworks, 
plant, or both, of any person, firm or corporation therein situated." 
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I am of the opinion that the proposed contract is a contract "for furnishing 
water to such corporation," within the contemplation of this section. 

Section 2i02, R. S., the predecessor of section 45 of the ::-.runicipal Code, 
which has become sections 3806-3809, inclusive, G. C., was interpreted as not 
applicable to contracts extending beyond one year. 

Defiance v. Council, 13 C. D., 96. 
Water Company v. Defiance, 90 Fed., 453. 

However, section 2i02 contained no exceptions like those now incorporated 
in section 3809, G. C. That is to say, the original Worthington law, so called, 
simply prohibited the making of any contract when it could not be certified that 
money was in the treasury unappropriated for any other purpose and sufficient 
in amount to discharge the obligation of the corporation. The courts simply held 
that it could not have been intended that this restriction should apply to contracts 
not to be performed within one year, and which, therefore, for obvious reasons 
ought not to be discharged out of the revenues of any one year. 

In my opinion the present law has the contrary effect. Otherwise section 3809 
is absolutely without effect. Such contracts as are therein authorized to be made 
without a certificate "for a period not exceeding ten years" may virtually not be 
made at all for a period exceeding ten years for the very reasons which were 
pointed out by the courts in interpreting old section 2i02, R. S. 

Does the phrase "for a period not exceeding ten years" modify all that precedes 
or merely the last preceding clause. 

Viewing the section from the standpoint of strict grammatical construction, 
one would be obliged to conclude that the modifying effect of the phrase in 
question is limited to· the next preceding word or phrase subject to modification. 
However, when the whole section is studied, and due weight is given to the repeti­
tion in the latter part of the section beginning with the words "and such requirement 
shall not apply," and the mention in that part of the section of certain contracts 
which, if it had been intended that the time limitation clause should not modify 
all that precedes, might have as well been placed in the first part of the section 
and the repetition thus avoided, very strong ground appears for interpreting the 
statute, regradless of technical rules of grammer, so as to make the phrase apply 
to all which precedes. In other words, consideration of the section as a whole 
shows very clearly that the legislature intended that none of. the contracts, men­
tioned in that part of the section which precedes the phrase "for a period not 
exceeding ten years," should be exempt from the requirements of the preceding 
sections unless for a period not exceeding ten years. 

Accordingly, it is my opinion that it is not lawful for a municipal corporation, 
subject to the general laws of the state, to enter into a contract with a private 
corporation to furnish water to the corporation for a period exceeding ten years. 
So that on this account the first part of your first question must be answered 
in the negative. 

Answering your second question I beg to state that under sections 3939-3954-1, 
inclusive, of the General Code, generally known as the Longworth law, the council 
of a municipal corporation is without power to issue bonds for the purpose of 
constructing water distribution lines and a filtration plant without a vote of the 
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people if the amount of the bond issue exceeds one per cent. of the tax duplicate, 
but may issue without a vote of the people if the amount of the bonds is less than 
that, unless the particular issue, together with the other issues made in the same 
year, would exceed one per cent. of the duplicate, and unless further such proposed 
issue, together with such other issues outstanding at the time, would cause the 
net _bonded indebtedness of the municipality to exceed two and one-half per cent. 
of the tax duplicate, in either of which events the issue would have to be submitted 
to a vote of the people. 

The answer which has been given to your first question obviates the necessity of 
answering the remainder of your second question. 

485. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

ROADS A.:\D HIGHWAYS-WHAT CONSTITUTES '·REPAIR" OF A 
HIGHWAY-SUBSTAXTIAL PART OF ORIGIXAL BiPROVEMEXT 
~IUST RE:MAIN TO BE A REP AIR. 

In order to constitute a '"repair" of a highway it is first essential that there 
must have been an improvement of the highway, and that this improvement must 
have fallen into decay, either slight or extensive. Some substantial part of the 
original improvement must remain, and the proposed operation, to be a repair, 
must contemplate the use of that part of the old improvement still remaining, and 
must further contemplate a completed work that will be substantially like the 
original. 

CoLUMBUS, OHio, June 10, 1915. 

HaN. CLINTOX CowEN, State Highway Commissioner, Columbus, Ohio. 
IlEAR SIR :-I have your communication of June 2, 1915, which reads as follows: 

"'IN e have for this department, as you know, three funds for the con­
struction and repair of roads,-i. e., the inter-county highway fund, the 
main market funds, and the maintenance and repair fund, the law providing 
that certain funds shall be devoted to the repair and maintenance of certain 
roads. 

"I am asking you for an opinion as to where the repair stops and 
construction or improvement begins. 

"To be more specific, it is now proposed to resurface a section of 
inter-couHty highway X o. 81, in ~Iahoning county, extending north and 
east from the village of Canfield, a distance of about two miles. It is 
contemplated to use substantially the present grade of the traveled road. 
The macadam now there will be used as a foundation course but it will 
be necessary to straighten up margins and in places widen a portion of 
the roadway. A top course of macadam will be imposed on this founda­
tion course and bound with bitumen and the shoulders of the road brought 
to proper grade. 

"The point we wish decided is, can we legitimately pay for the above 
mentioned repairs from the repair fund?" 
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Your request invoh·es a construction of section 6309, G. C., 104 0. L., 6, the 
section reading as follows : 

'"The revenues derived by registration fees provided for in this chapter 
shall be paid by the secretary of state weekly into the state treasury. 
Any surplus of such revenues which may remain after the payment of the 
expenses incident to carrying out and enforcing the provisions of this 
chapter shall be used for the repair, maintenance, protection, policing and 
patroling of the public roads and highways of this state, under the direc­
tion, supervision and control of the state highway department." 

In appropriating the surplus of automobile registration fees remaining after 
payment of expenses, the legislature has followed substantially the language of 
section 6309, G. C. It therefore becomes important to determine the meaning of 
the word "repair" as used in said section and in the various appropriation measures 
·adopted by the legislature. The verb "repair" is defined in the Standard dictionary 
as follows: ( 1) "to mend, add to or make over"; (2) "to restore to a sound or 
good state." The noun "repair" is defined in the same work as follows: "restora­
tion after decay, waste, injury or· partial destruction." In order to constitute a 
repair it would seem in the light of the above definitions that there must first have 
been a work of some kind, and this work must have fallen into a state of decay. 
The extent of the decay does not seem to be material, so long as some substantial 
part of the original work remains. \Vhen the above situation exists, a repair 
would consist in restoring the work in question to its originally sound and good 
state, utilizing a substantial part of the original work and so conducting operations 
that when they are completed the new work will be substantially like the old. 
Applying these general principles to the word "repair" as used in connection with 
a highway, it is first· essential that there must have been an improvement of a 
highway and that this improvement must have fallen into decay, eith.er slight or 
extensive. Some substantial part of the original improvement must remain, and 
in order to constitute a repair the proposed operation must contemplate the use 
of that part of the old improvement still remaining and must further contemplate 
a completed work that will be substantially like the orignal. It will not, however, 
rob a contemplated operation of its character as a repair merely because it is 
proposed to so conduct the operation that the highway when repaired will possess 
certain improvements as compared with the original work. In the specific instance 
referred to by you, it is my opinion that the facts that some slight alterations are to 
be made in the grade of some parts of the road, that the margins are to be 
straightened up and that the roadway is to be widened in places will not change 
the character of the ·proposed operation as a repair. The present cuts and fills will 
be utilized, substantially the present grade will be followed and the old macadam 
not worn away will be used as a base. The road .was originally constructed as a 
macadam road, a very substantial part of the old construction still remains and is 
to be utilized in the new work, and when the new work is completed the result 
will be a road of substantially the same general type as the original improvement; 
and I am of the opinion that you may properly regard this contemplated improve­
ment as a repair and pay for it accordingly. I would have no hesitation in saying, 
however, that if it were planned to change the general type of the road, as, for 
instance, by paving with brick a road originally surfaced with macadam, then the 
proposed operation could not properly be regarded as a repair. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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486. 

STATE BOARD OF HEALTH-PRESIDEXT'S AXD SECRETARY'S TRAV­
ELIXG EXPEXSES FOR ATTENDIXG HEALTH COXFEREXCE 
LEGAL. 

Reimbursement for tra~·eling expenses of the president and secretary of the 
state board of health for attending the thirteenth annual conference of state and 
territorial health authorities with the surgeon general of the United States public 
health service and conference of state and provincial boards of health of North 
America held at the same time may be legally made from the state treasury. 

CoLUMBUS, 0Hro, June 10, 1915. 

RoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of :\lay 28, 1915, you submitted for my opinion the 

following: 

"The state board of health has presented two vouchers to this depart­
ment requesting the auditor of state's warrant for traveling expenses to 
\Vashington, D. C., and return, viz.: 

"Dr. H. T. Sutton ------------------------------ $56.18 
"Dr. E. F. McCampbell ------------------------- 57.36 

"Enclosed is copy of resolution passed by the state board of health, 
authorizing the secretary, president and vice-president to attend national 
convention. 

"1st. Do sections 1232 to 1261-15, authorize such expenditure to be 
made by members of the state board of health? 

"2nd. Do the same laws permit the state board of health to designate 
their secretary or other employe to 'attend such conventions and be paid 
their actual and necessary traveling expenses?" 

The copy of the resolution which you enclosed is as follows: 

"EXTRACT FRO :VI :\IINUTES OF THE STATE BOARD OF 
HEALTH. 

"A regular meeting of the state board of health was held at the Boody 
House, Toledo, Ohio, Wednesday evening, :\larch 24, 1915, at 8 o'clock 

"There were present :\Iessrs. Sutton, :\liller, Grube, :\Iacl vor. Brown, 
Hasencamp and Howell. 

"The secretary called attention to the thirteenth annual conference of 
state and territorial health authorities with the surgeon general of the 
United States public health service in Washington, D. C., :Vfay 13, 1915, 
and the conference of state and provincial boards of health of North 
America to be held in that city May 14, 1915. 

"It was moved by Dr. Grube and seconded by Dr. Hasencamp that 
the secretary be delegated to attend the conference with the surgeon 
general, May 13th, and that the president, vice-president, and secretary be 
appointed delegates to the conference of state and provincial bo::rds of 
health of X orth America, to be held on 1Iay 14 and 15, 1915. 

"Those voting in the affirmative were :Vfessrs. Sutton, Miller, Grube, 
::\Iaclvor, Brown, Hasencamp and Howell. 

"In the negative, none." 
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• \fter receipt of your request for opinion ~Ir. Laylin of this department. wa~ 
~s:a~rl ::y the ;;ecretary oi the -.tate board of health as to whether or not an official 
opinion had heen rcr;ue .. tefl in rt'gard to the voucher in question, and upon an 
answer in tht' affirmatin Dr. E. F. }.!cCampbell, secretary and executive officer 
of the ]JOan! of health >tatecl that he desired to advise us ir: writing as to the position 
of the hoanl in the matter. ami on June 1, 1915, he submitted to this department a 
letter which is as follo\vs: 

"In conformity with the suggestion of one of your special counsel, 
~~ r. Lay lin, I take th(· liberty of addressing you in regard to an opinion 
governing the legality of certain personal expense vouchers, which opinion 
has been asked for hy the auditor of state. The two expense accounts, the 
legality of which was questioned hy the auditor of state, are those of the 
president of the statt' hoard of health, Dr. II. T. Sutton, and myself. In 
conformity with an act of congress, approved July 1, 1902, provision is 
mafle for the surgt'on general of the United States public health service 
to hold an annual conference with the state and territorial health authori­
ties relati,·e to certain interstate public health matters. The state board 
of health under datt' of ~larch 24, 1915, passed a motion which designated 
the president, vice-prt'sident, and secretary and executive officer to represent 
the department at the meetings in \\'ashington. A copy of this motion was 
attached to the vouchers which were sent to the auditor's office. These 
annual conferences with the U. S. public health service are of vital import­
ance to the various states. Jt is well recognized, of course, that disease is 
neither a local nor state matter. It is plainly a matt2r of national import­
ance and it is only by means of the states co-operating with the federal 
government that the interstate spread of disease is checked. It is, of 
course, largely a function of the United States government to prevent the 
introduction of disease from other countries. 

"I am enclosing herewith a copy of the program followed at the meet­
ing on }.[ay 13th. You will note that the principal subject under consid­
eration was tlw inter;;tate quarantine regulations. These are being re­
drafted hy the ft·deral government. It will he noted from the program 
that all the subjects under consideration were of vital concern to the state. 

"It has long heen a custom for the meeting of the conference of 
-.ecrl'!aries of state and provincial hoards of h<:alth of X orth America to 
he ht•lcl on the day following the meeting with the surgeon general of the 
C". S. puhlk health s~nice ancl to he continued unfil the business is com­
pletely tr:~mactecl. .\t these conferences the health authorities of the 
variou-. states mc·et t•)getlwr for the discu"ion of puhlic health matters 
which largely concern thc· states themselves. A copy of this program is 
also enclosed for your information. • 

"In rlmiPg I wish to say that it would he exceedingly unfortunate if 
the -tate of Ohio, the fourth state in the l.'nion in population, should be 
prenntef! from participating in these conferences. Personally I have 
always felt that in attencling these conference's I was proceeding legally in 
Cflnf11rmity with section 1234, G. C.. and have always helcl the view that if 
the hoarcl pas;;cd a resolution fiirecting me, as secretary and executive 
officer, t11 nerform some sen·ice that of necessity the service must he 
performed. I am informed that the state hoard of health has been pro­
ccecling on the hasis that it had-authority to send some of its own members 
to tht·se conferences, such authority being derivecl from a hruad interpre­
tation of q•ction 1237 and section 1239, G. C. 

32-A. G. 
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"This department will await your ruling in this matter with great 
interest. Thanking you very kindly for many considerations, I am 

"Yours very truly, 
"E. F. :\IcCAMPJJELL, 

"Secretary and Executive Officer." 

vVith his letter Dr. :\IcCampbell enclosed a pamphlet showing the general 
program and matters C<Jvered in the conferences. Dr. Sutton, who requests reim­
bursement for traveling expenses, is the president of the state board of health, 
and Dr. McCampbell, who likewise requests reimbursement for traveling expenses, 
is the secretary and executive officer of such board. 

Under the provisions of section 1235 of the General Code, each member of 
the state board of health is entitled to a per diem of five dollars "for each day 
employed in the discharge of his official duties, and his necessary traveling and 
other expenses while engaged in the business of the board." The secretary of the 
state board of health, under the provisions of section 1234, G. C., is required to 
"perform the duties prescribed by the hoard and the provisions of this chapter." 
In regard to the traveling expenses of such secretary it is provided in said section 
"the necessary traveling and other expenses. incurred by the secretary in the per­
formance of his official duties shall be paid by the state on the warrant of the 
auditor of state upon the certificate of the .president of the board." . 

It is to be noted from the above, that a member of the state board of health 
is only entitled to traveling and other necessary expenses "while engaged· in the 
business of the board," and that the secretary is only entitled to traveling and 
other expenses "in the performance of his official duties." 

It therefore must be determined as to whether or not the attendance by the 
president or the secretary at the "annual conference of state and territorial health 
authorities called by the surgeon general of the United States public health service, 
is performing services "in the business of the board" or "in performance of official 
duties." 

The statute of the United States, referred to by Dr. :\!fcCampbell in his letter, 
is section 9146 of the United States Compiled Statutes, 1913, and reads as follows: 

"\Vhen, in the opinion of the surgeon-general of the public health and 
marine-hospital service of the United States, the interests of the public 
health would be promoted by a conference of said service with state or 
territorial boards of health. quarantine authorities, or state health officers, 
the District of Columbia included, he may invite as many of said health and 
quarantine authorities as he deems necessary or proper to send delegates, 
not more than one from each state or territory and District of Columbia, 
to said conference: Provided, that an annual conference of the health 
authorities of all the states and territories and the District of Columbia 
shall be called, each of said states, territories, and the District of Columbia 
to be entitled to one delegate: And provided further, that it shall be the 
duty of the said surgeon-general to call a conference upon the application 
of not less than five state or territorial boards of health, quararttine authori­
ties, or state health officers, each of said states and territories joining in 
such request to be represented by one delegate." 

The above statute authorizes the surgeon-general to invite as many health 
and quarantine authorities as he deems necessary to send delegates to a confer­
ence, and further provides that "an annual conference of the health authorities 
of all the states and territories and the District of Columbia shall be called, each 
of said states, territories, and the District of Columbia to be entitled to one 
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delegate.'' The above statute places the duty upon the ~urgeon-general to call an 
:mnual conference, under said section, hut there is no attempt, in said statute, to 
require the attendance of delegates of ~tate hoards of health at such conferences, 
ancl in fact, as I view it the L'nited States would ha\·e no autho~ity whatever to 
require 'uch attendance. Therefore, there is no duty ph:ced upon the state hoard 
of health to send a delegate, nor upon the secretary thereof to attend, in his official 
capacity, any such conference, so-called, unless directed so to do by a valid order 
of thl' hoard. 

L"nder section 123i, G. C., the state hoard of health is charged with the super­
vision of all matters relating to the preservation of the life and health of the 
people, and upon this board is conferred "supreme authority in matters of quaran­
tim·, which it may declare and enforce, modify, relax or abolish." These are far­
reaching powers on a subject of first importance to the state and its people, and 
are to hl' construed in the light of the purpose sought to be accomplished. The 
dangers to life and health are hy means confined within state borders. To in­
telligently establish quarantines, or to modify, relax or abolish a quarantine will 
\cry frequently demand a personal investigation outside of the state, and it would 
he false economy to say that while thousands upon thousands of dollars might be 
spent to stamp out disease when once it comes within our borders, no money could 
he spent in necessary investigation to prevent it getting into the state. There is 
nothing in the statutes which leads me to the conclusion that the legislature has 
adopted any such policy of false economy. 

In addition to section 123i there will be found in section 1239, G. C., a duty 
imposed upon the board of health to make careful inquiry as to the cause of 
disease and to collect, preserve and disseminate in formation in respect to the 
matters under the jurisdiction of the board. 

I agree with Dr. :\IcCampbell that the subject-matters under consideration in 
\\'ashington at the time of the incurring of the expense, referred to are of vital 
importance to the state of Ohio. However, that alone would not be sufficient to 
authorize any expenses in connection therewith, but it seems clear to me that the 
attendance at such a conference by a duly authorized rq•resentative of the board 
of health, a~ is rderred to in your inquiry, is authorized under the statutes above 
quoted, ami that such representative of the board' of health should be reimbursed 
for his actual and necessary expenses thereby incurred. 

I am very much opposed to junkets, and this opinion is not to be taken as 
placing a stamp of approval upon or acquiescence in an.v proceeding of that kind. 
Each ca'e must stand upon its own facts, interpreted according to law in the light 
of the purpose sought to he accomplished by the law. 

I take it that your inquiry docs not impose any criticism of the expense or of 
the wisdom of the proceeding, but only seeks to find whether ther~ is authority 
in law for the payment of the expense. Such a position is to be commended. 

I, therefore, hold that as a matter of law warrants should be issued upon both 
vouchers reft·rred to in your inquiry as being expenses properly incurred under the 
circumstances by representatives of the hoard of health in the discharge of their 
duties. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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487. 

''JERLT\]ER," :\ TE:\IPORARY HO:\IE A:\D HOSPITAL FOR THE IX­
DJGEXT, EYE:\ TIIOUGil OPER:\TlO:\S .ARE PERFOR:\IED THERE, 
IS XOT AX 1:\STITUTIOX CO:\IIXG \VITHIX TilE PROVISIOXS OF 
SECTION 2502, G. C.-COUXTY CO:\DIISSIONERS CANNOT AUTHOR­
IZE PAY:\IEXT OF :\IO);EY UXDER SECTIOX 3138-1, G. C. 

"]erui11jer," a temporary home a11d hospital for the i11digellt, located at Jfalls­
field, Ohio, is 1101 surh all iHstitutioJl as is col!templated ~vithin the provisions ofi 
scctioll 2502, c;. C .. 110r is the resolution adopted by the county commissioHcrs, 
as submitted, stlffiricllt to permit paymmt of molle}' to slfch i11stitutiol! wzder scc­
tio!l 3138-1, G. C. 

CoLGMBt:s, OHIO, June 10, 1915. 

HoK. T. n. ]ARVIS, Prosccutillg AttonteJ', Jlallsjield, Ohio. 
DE.\R SIR :-Under date·· of :\J-ay 3. 1915, you submitted for my consideration 

the: following: 

"I am herewith enclosing a letter received by our county auditor, from 
E. N.· Halbedel, which explains itself in part, and the reference made here 
to Attorney General Hogan's ruling is not quite in conformity with the facts 
in our case. 

"] eruinjer is a private home owned by one of our citizens who from 
his generous disposition has purchased this home and several organiza­
tions of the city have furnished different rooms a;tcl he takes in all the 
downs and outs-people who have no place to go that are in dire need 
of help; some who are not residents of the town, county, or township and 
catlnot get into the infirmary. The institution is c1oing a great deal of 
good, but thus far has been run almost 'entirely by the help of some of 
the churches, anrl mostly hy the Rev. S. P. Long, the founder. 

"'vVe have a city emergency hospital which receives $2,500.00 a year 
from the city budget. \\'e have no other hospital in the county and this 
is open to emergency cases only. X o contagious diseased patient will be 
admitted. 

"Our commissioners recently passed a resolution granting $600 a year 
for this Jeruinjer hospital on the section suggested in the letter to our 
county auditor. I had already ruled that their resolution was void, in­
asmuch· as I do not believe that it comes under that section. 

"~'ill .you please give me your opinion as soon as possible? It is cer­
tainly a worthy cause and ought to be helped by the county if there is 
any law permitting it. But I take it that neither one of these statutes 
mentioned permits such expenditures of money inasmuch as there is no 
organization and no corporation, merely a private individual ownership, 
although open to all nationalties and all creeds." 

\Vith your letter you enclosed a letter from the bureau of inspection and 
supervision of public offices written to your county auditor under elate of April 
28th, in response to a letter from such auditor to the bureau. The letter from the 
auditor to the bureau is under date of April 23rd, and is as follows: 

":\fansfielcl, Ohio, April 23, 1915. 
"E. X Halbedel, Columbus, Ohio. 

"DEAR SIR:-\Ve have in Richland county, a hospital for charitable 
purposes, known as J eruinjer, which is owned and controlled by S. P. 
Long. 
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"Thi, property 'taml~ on the tax duplicates of Richland county in the 
n;:me of the oaid S. l'. ~ng. 

"The !Joard of county commi,ioners has passed ;; resolution authoriz­
it~g tht: county atHlitor to P'\>. to the said S. P. LotJg, six hundred dollars 
( $f/:!J.UU) for the ye;:;r 191J, to reimburse him foi' the treatment, mainte­
nance and support of the indit::ent poor of said county. 

"The county commissioners advise me that thi, resolution was passed 
under authority of sections 2502 and 3138-1, G. C. [ cannot reconcile this 
resolution with sections 2502 and 3138-1 for the reason we have an 
emergency hospital in :Ji anstield supported by public funds. The city of 
:Jlan,J:ield maue a levy sufficient to raise twenty-live hundred dollars for 
the emergency ho,pital, for the year 1914; also for the reason that the 
hoard of county commissioners has not entered into an agreement of any 
kind with :.\Ir. Long. 

"I am mailing to you a copy of the resolution 1•assed by the board of 
county commissioners and I should like very much to have you advise me 
as to whether or not I have authority to issue a warrant on the county 
treasury for the amount of six hundred dollars ($600.00). 

• "Yours very truly, 
"John A. Dalton, 

"Auditor Richland County/' 

Enclosed with the letter of the auditor to the bureau, foregoing mentioned, 
was a copy of a resolution passed !Jy the county commissioners of Richland county, 
as follows: 

"RESOLUTION 

"In the matter of the payment of six} 
hundred dollars from the poor fund of 
I~ichland county to Jeruinjer hospital. 

April 23, 1915. 

"\VHERE.\S, the county of Richland does not contain a hospital sup­
ported hy public funds and whereas there is a hospital, known as J eruinjer, 
which was organize,] hy S. 1'. Long for purely charitable purposes, and 
which hospital is in no sense a sectarian institution ;:nd is in fact a non­
sectarian institution, in which the indigent pour of said county may be re­
ceived and for years have been receiving, free "of charge, needed medical and 
surgical attention, 

"Tlzcreforc, He It Resolved hy the hoard of county commissioners of 
Richland county, Ohio, that the sum of six hundred dollars ($600.00) be 
paid from the saicl Cllllllty poor fund in equal payments as of the first 
day of July, 1915, and on the first day of January, 1916, to the said S. P. 
Long for the reimhursemcnt of said hospital for the treatment, main­
tenance ancl support of the indigent poor of said county. 

".\nd the auditor of saicl cm,nty is hereby directed to issue his war­
rant on the county trea,urer of saicl county in favor of S. P. Long for the 
sum of three hunc1recl dollars ($300.00) payable on July 1, 1915, from 
the poor fund of sai,J county, also for the sum of three hundred dollars 
($300.00) on the first clay of J ariuary, 1916. 

":\loved hy Eel. G. I.('mon, 'ecrmclecl hy Henry Bolus, that the above 
resolution be adopted. 
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"Those voting in favor of said resolution were Lemon and Bolus, 
whereupon said resolution was declared duly passed. 

"Henry Bolus, 
"Eel. G. Lemon, 

"County Commissioners." 

The reply of the bureau to the letters of the auditor !'Cl enclosed with the letter 
0f the county commissioners is as follows: 

"\Ve have worried and fretted a great deal over your question as 
to whether the appropriation made by resolution of your county com­
missioners in favor of a hospital known as J eruinjer hospital is a legal one. 
You state that the commissioners make this appropriation under sections 
2502 and 3138-1, General Code. In each of these sections it seems that the 
law contemplates that when aiel is given it is to a hospital organized, or 
incorporated ; i. e., we assume that the sections require that the institu­
tion be under the management of some association, or organization of per­
sons. From your letter we assume that no such organization exists, but 
that it is owned and maintained by an individual. 

"Attorney General Hogan has rendered two opinions on the subject of 
aid to hospitals, one you will find in the annual report of the attorney 
general, 1911-1912, page 1067, and the other in the annual report of the 
attorney general 1912, page 1346. \\' e call your attention to these opinions 
in order that you may read them and see whether they, ii1 any way, might 
be made to ~pply to the hospital in question .• and we would further advise 
that you take this matter up with your prosecuting attorney as we have 
not the means of knowing the exact local conditions and we refrain from 
making a ruling that might be an injustice to a worthy institution when not 
knowing all the facts of the case. Should your prosecutor be in doubt in 
regard to the matter, upon his request and a statement of facts we could 
get a written opinion from the attorney general should you desire same. 

"Yours very truly, 
"Bureau of Inspection and Supervision of Public Offices. 

"By E. N. Halbedel." 

After the receipt of your letter, and being unable to ascertain the facts suf­
ficiently in order to properly consider your question, this department wrote you 
under elate of l\Iay 12th, requesting further facts, and under elate of June 4th you 
wrote us in answer to said letter advising us that Dr. S. P. Long was, under separate 
cover, sending us more literature and a letter showing exactly what was being done 
at his institution. Under date of June 5th. we received the letter from Dr. Long, 
which is as follows: 

"l.Iansfield, Ohio, June 4, 1915. 

"Attorney General, State of Ohio. 
"DEAR Sm :-Sometime ago the commtsswners of Richland county, 

recognizing what I have done for the helpless of this county and what I 
have saved for the county, donated $600.00 for the coming year, basing 
their action on the section 3138-1 (house bill No. 44) page 67, Laws of 
Ohio 103, 1913. The people were pleased with the action of the commis­
sioners, but our auditor is afraid that he m.ight have some trouble because 
'J eruinjer' is private property. However, I want to remind you that it is 
not the custom for a man to give the whole use of his private property 
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\Yholly for charity; and in this case there is no corporation in the county 
for this purpose. \\'e are crowded now from cellar to attic with the 
helpless and the citizens are glad that the commissioners have recognized 
the fact that I need a little help to carry on this work for humanity. I 
open the door for all religions and ages and races. It is an inn like the 
one between Jerusalem and Jerico for the ruined man. Out of this last 
sentence you can dig my newly coined name 'Jeruinjer.' I ask you to give 
me the interpretation of the spirit of the law. I do this at the request 
of :\lr. T. B. Jarvis, our noble prosecuting attorney, who i, in perfect 
sympathy with Jeruinjer, as I believe that all our citizens art.. It is the 
only absolutely charitable institution in this county. \Ve never make a 
charge for any one who enters and we help to give people a new start 
in life. I cannot keep up all the cost myself, and the announcement that 
the commissioners have offered me $600.00 to help along the next year 
which will mean a saving to the county of much more, if it were not 
paid, would only hinder others who have been kind enough to lend a 
helping hand to withdraw their support, and I would be worse off than if 
nothing had been offered. Let me assure you that I want nothing but the 
interpretation of the spirit of the law: I maintain that the law includes 
any place in ·a county where the helpless can he cared for-the places men­
tioned in the law being the only kind known as a rule. 

"Yours truly, 
"S. P. Long." 
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Enclosed with said letter was a certain pamphlet, relative to the J eruinjer 
home, on the back of which is stated: 

"POLICY OF THIS H0:\1E. 

" ( 1) It is not a prison, nor a hospital, nor an infirmary." 

Dr. Long likewise enclosed us two clippings from n~wspapers. 
From all of the foregoing it appears that this institution is in fact not a hos­

pital, but simply a home wherein the indigent are temporarily taken care of. 
The county commissioners, from the letter of the ounty auditor, advised that 

the resolution, under which the six hundred dollars ($o00.00) is to be paid, was 
passed under authority of sections 2502 and 3138-1 of the General Code. 

Section 2502, G. C., provides as follows: 

"Except in counties containing hospitals supported by public funds, the 
commissioners of any county, in their discretion, may pay to a hospital 
organized or incorporated for purely charitable purposes. in which the 
indigent poor of the county may recei,·e free of charg-e needed medical and 
surgical treatment, a sum not to exceed twenty-five hundred dollars each 
year. Such amount shall he paid from the county poor fund in equal pay­
ments on the first day of January and July, and shall he for the mainte­
nance and support of such indigent poor and the reimbursement of such 
hospital for treatment thereof. X othing herein shall authorize the payment 
of public funds to a sectarian institution." 

It is to be noted, relative to said section, that it only applies to "a hospital 
organized or incorporated for purely charitable purpose>." From the facts which 
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I have obtained from you and Dr. Long, I do not think that the Jcruinjer home can 
1~ any way be considered as a hospital organized o·.- incorporated for purely 
charitabl~ purposes, even though, as stated in your letter of June 4th, delicate 
operations are performed there when the emettgency hospital in the city of :Mans-
fild is full. . 

The mere fact that surgical operations are performed in the home does not, 
as l view it, constitute such a home a hospital. 

Section 3138-1, G. C., 103 0. L., page 67, provides as follows: 

"Section 3138-1. That the board of county commissioners of any 
county may enter into an agreement with a corporation or association, 
organized for charitable purposes, or if there is no such corporation or 
as>ociation, then with any corporation or association organized for the 
purpose of maintaining and operating a hospital in any county where a 
hospital has been established, or may hereafter be established, for the 
care of the indigent sick and disabled, excepting persons afflicted with 
pulmonary tuberculosi,, upon such terms and conditions as may be agreed 
upon between said comtpissioners, and such corporation or association, and 
said commissioners shall provide for the payment of the amount agreed 
upon, either in one payment, or installments, or so much from year to year 
as the parties stipulate." 

UHder this section the county commissioners are authorized to enter into 
an agreement "with a· corporation or as:<ociation organized for charitable purposes," 
"for the care of the indigent sick and disabled" except tuberculosis patients, on 
such terms and conditions as may be agreed upon, the payment for which may be 
made in either one payment, or installments, or so much from year to year as the 
parties stipulate. 

There is nothing in the resolution of the county commissioners, hereinbefore 
set forth, which undertakes in any way to show that the county commissioners 
and the J cruinjer home have agreed upon any terms and conditions for the care 
of the indigent sick and disabled. In fact, the sole purpose which, from the facts 
submitted to me, seems to he a laudable one, was to contribute, for the support 
and up-keep of said home, the sum of six hundred dollars ($600.00) per year, hut 
as l view thl' situation the Jeruinjer home does not come within the provisions of 
section 2502, nor docs the agreement attempted to be made by the county commis­
sioners in any way come within the purview of section 3138-1. The sole object of 
the resolution seems to be to attempt to aid this private home from municipal funds, 
and that, I am of the opinion, the county commissioners are not authorized to do. 
Such being the case, I am of the opinion that the resolution, adopted by the county 
commissioners to aid the J enrinj er home, hereinbefore in full set out, is void, and 
the county auditor would be unauthorized to pay the money over based upon said 
void resolution. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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488. 

COUXTY BOARD OF EDUCATIOX-WITHOUT AUTHORITY TO PUB­
LISH A REPORT FOR SCHOOL YEAR. 

The board of education of a county school district has no authority in law 
to publish a report of the schools of said district for the school year. 

CoLl:MBus, OHio, June 11, 1915. 

HoN. CYRUS LocHER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR SIR :-I have your letter of June 9, 1915, which is as follows: 

"We are in receipt of a communication from A. G. Yawberg, secre­
tary of the county school board of this county in which he says: 

" 'The county board of education wish to issue in a 9x12 pamphlet 
form, a printed report covering school conditions during the year. In 
this report they wish to show school conditions as they were found, 
school attendance, tax rate, amount of money spent for tuition and con­
tingent purposes, amount of money received from the state, and a general 
statement regarding the progress of the schools in each district.' 

"He further states that prosecuting attorneys in different parts of the 
state have ruled that the county school boards have authority to make 
such a report, to be paid for out of the public funds, and he asks the 
opinion of this office upon that question. 

"Our examination of the statutes leads us to the conclusion that county 
boards of education have no such authority, inasmuch as there is neither 
express provision to that effect, nor any provision from which such 
authority can be clearly inferred. In addition, the fact that the legislature 
has specifically authorized the publication of courses of study (see section 
4737, General Code. as amended February 5, 1914; 104 0. L., 133, at 
140), would seem to require the inference that no other publication was in­
tended to be authorized. 

"In ,·iew of this apparent difference of opinion, and of the general 
importance of the question throughout the state, we respectfully request 
your opinion upon the question. 

"vVe understand that if the publication of this report is to be of value, 
it must be done within the very near future, and we 'hall therefore es­
pecially appreciate it if you can give us an early reply." 

Under the provision of section 4728, G. C., as amended in 104 0. L., 136, 
the supervision and control of each county school distri£t is vested in a county 
board of education composed of five members. The county board of education 
fund under the control of this board is created from the following sources.: 

(1) Under the provision of section 4744-3, 104 0. L., 143. 

"The county auditor when making his semi-annual apportionment 
of the school funds to the various village and rural school districts shall 
retain the amounts necessary to pay such portion of the salaries of the 
county and district superintendents as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as the 
'county board of education fund.' The county board of education shall 
certify under oath to the state auditor the amount due from the state as 
its share of the salaries of the county and district superintendents of such 
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county school district for the next six months. Upo1< ;cceipt by the state 
auditor of such certificate, he shall draw his warrant upon the state 
treasurer in favor of. the county treasurer for the r.:quired amount, which 
shall be placed by the county auditor in the county bnard of education 
fund." 

(2) The surplus transferable from the dog tax fund under section 5653, 
G. C., 104 0. L., 145; said surplus to be transferred to the county board of education 
fund at the direction of the county commissioners. 

(3) Under the provision of section 7820, G. C., 104 0. L., 104, all fees col­
lected by the clerk of the board of county sch~ol examiners from applicants for 
examination, are paid into the county treasury and set apart by the county auditor 
to the credit of the county board of education fund. 

Out of this fund expenditur.es are expressly authori:z:ed as follows: 

Section 4734, G. C., 104 0. L., 137, provides that: 

"Each member of the county board of education shall be paid his 
actual and necessary expenses incurred during his attendance upon any 
meeting of the board. Such expenses, and the expenses of the county 
superintendent, itemized and verified shall be paid from the county board 
of education fund upon vouchers signed by the president of the board." 

Section 4744-1, G. C., 104 0. L., 142, provides that th~ salary of the county 
supt:rintendent shall be fixed by the county board and shall be paid out of the 
county board of education fund, and further provides that said board may ~llow 
said superintendent a sum not to exceed $300.00 per annum for traveling expenses 
and clerical help. 

Section 4743, G. C., 104 0. L., 142, provides that the compensation of the district 
superintendent shall be paid out of the county board of education fund on vouchers 
signed by the president of the county board. 

Section 7860, G. C., 104 0. L., 156, provides that the expense of conducting the 
nmnty teachers' institute shall be paid out of the county hoard of education fund. 

Under the provision of section 4744-6, G. C., 104 0. L., 143, the county com­
missioners are authorized and required to provide and furnish offices in the 
county seat for the use of the county superintendent. This statute does not by 
its terms provide the fund out of which the expenditure of money for this purpose 
shall be made, but inasmuch as the county commissioners are required to incur 
this expense, the same should be paid out of the general expeqse fund of the 
county. 

On careful examination of the statutes governing the powers and duties of 
the county board of education and limiting the expenditure of public funds by 
said board, I fail to find any provision either requiring or authorizing said board 
to publish the report referred to in your inquiry or to expend money for this 
purpose. Inasmuch as there is no duty on the part of said board to publish such 
report, there can be no implied authority in such board to incur the expense 
incident to such publication. 

As suggested by you, the fact that the legislature has specifically authorized 
the publication of courses of study by the county board of education under the 
provision of section 4737, G. C., 104 0. L., 140, in a measure at least justifies the 
inference that their authority in this respect is limited to the express provision: 

of the statute. 
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Replying to your question, I am of the opinion that the county hoard of 
education is without authority in law to puhlish the report referred to in your 
letter. 

489. 

Respect full!·. 
EDW.\RI) c. TL'R:>;~;R, 

AtlonzC}' Gcucral. 

TOWNSHIP TRUSTEES-HAVE DIPLIED .\UTHORITY TO CLOSE 
PUBLIC HIGHWAY \VHILE REPAIRS ARE BEI~G ).JADE-MUST 
PROVIDE OTHER RIGHT-OF.-W.\YS-,\FTER SEPTE).fBER 4, 1915, 
COUNTY HIGHWAY SUPERTXTEXDEXT H.\S AUTHORITY TO 
CLOSE PUBLIC HIGHWAY. 

In the present state of the law, township trustees have implied aut/writ)• to 
close a public highway during the process of co1zstruction or repair carried on mzd~r 
their direction when such closing of the highway is necessary, provided they do 
not unreaso11ably interfere with the rights of pcrso11s desiring to use the highway. 
If there is no other convenient road available for the 11se of travelers, the trustees 
lllltst proz•ide a right-of-way for the use of persons desiring to travel on the 
highwa:y to be closed. Section 170 of amended senate bill No. 125 which in the 
absence of a referendulll will go i11to effect September 4, 1915, will co11fer express 
authority in this particular on the cozmt;.• highway superintendent. 

CoLUMBUS, OHIO, June 11, 1915. 

HoN. A. B. UNDERWOOD. Prosecuting Attorney, Jfedina, Ohio. 
DEAR SIR :-1 have your communication of June 2, 1915, which reads as follows: 

"I write to ask who, if any one, has the power to close a portion of 
an irrter-county highway when same is being made into a stone road, 
under the authority of, and at the expense of township trustees. 

"I could find no express authority for this. I simply ask, therefore, 
whether or not in your opinion section 1226 could be so construed as to 
cover such a case." 

Section 1226, G. C., to which you refer, provides for the closing of a highway 
whenever such action appears necessary to the state highway commissioner, pro­
vided the work is being done by the state highway department. 

The first sentence of the section in question reads as follows: 

"If it shall appear necessary to the highway commissioner to close 
a highway or section thereof which is being constructed, improved or re­
paired under this act, in order to permit a proper completion of such work, 
he shall execute a certificate and file the same in the office of the county 
commissioners of the county in which such highway is situated." 

By the use of the expression "under this act," the force of the authorization 
contained in this section is limited to improvements carried .forward by the state 
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highway department. It is true that under section 1197, G. C., it is provided 
that nothing in the chapter relating to the state highway commissioner shall be 
construed as preventing or forbidding the local authorities from constructing, 
maintaining or repairing any part of the inter-county highways or main market 
roads, provided, however, that the plans and specifications shall first have been 
submitted to the highway commissioner and shall have received his approval. It 
is evident that the township trustees in the case cited by you are proceeding under 
the permission given by section 1197, G. C., but neither the act containing section 
1226, G. C., nor any part of the law relating to the state highway department 
provides any machinery by which trustees may improve a road; and the trustees 
must, therefore, proceed under some one of the several schemes for road improve 
ment provided for elsewhere in the General Code. It is, therefore, apparent that 
section· 1226, G. C., has no application to the facts stated by you. 

I find no place in the General Code any express provision authorizing town­
ship trustees to close a highway or any portion thereof during the process of con­
struction or repair carried on by them. It is my opinion, that even in the absence 
of such express authorization, township trustees possess a certain limited authority 
in this particular. 

Public officers have not only the powers expressly conferred upon them by 
law, but they also possess by necessary implication such powers as are requisite 
to enable them to discharge the official duties devolved upon them. 23 Am. & 
Eng. Encyc. of Law, 2nd Ed. p. 364. 

Public officials have such powers as are expressly granted to them and also 
such powers as are necessarily implied from the powers expressly given. State 
ex rei. v. Commissioners, 8 N. P. (n. s.) 281, 20 0. D., 679. 

While it is true that express grants of power to public officers are ususally 
subjected to a strict interpretation, yet such grants are to be construed as con­
ferring not only the powers expressly granted, but· also such powers as are neces­
sarily implied. (Mechem on public offices and officers, section 511.) 

It is therefore my opinion that while no express statutory authority exists 
in township trustees to close a road while the same is being improved by them, 
yet the power expressly given them to improve roads carries with it by necessary 
implication the power to close a road when such power is necessary in the exercise 
of the powers expressly granted. In other words, township trustees have implied 
authority to close a public highway during the process of construction or repair 
carried on under their direction when such closing of the highway is necessary, 
provided they exercise this authority in such a manner as not to unreasonably 
interfere with the rights of persons desiring to use the highway. In case the 
trustees exercise the power to close a highway during construction or repair 
work, and there is no other convenient road available for the use of travelers, it 
would be the duty of the trustees to provide a right-of-way for the use of persons 
desiring to travel on the highway to be closeil. From the fact that this power 
of township trustees is implied rather than expressed, it also follows that the action 
of the trustees in this particular will be subject to a strict construction, and the 
power· should therefore be exercised only in clear cases and where it is manifestly 
necessary that the highway be closed in order to allow the proper execution of 
the work under construction. 

The above opinion is based on the present state of the law and I deem it 
proper in this connection to call your attention to amended senate bill No. 125, 
passed by the general assembly ::\fay 17, 1915, approved by the governor June 
2, and filed in the office of the secretary of state June 5th. Unless there should 
be a referendum on this law, it will go into effect on September 4, 1915. Section 
170 of the act in question which has been numbered section 7213 of the General 
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Code, will, when it goes into effect, apply to the situation pre!'ented by you, and 
will confer express authority in this particular upon the county highway super-
intendent. 

490. 

Rcopectfully, 
EDWARD c. Tt:R:O:ER, 

.lttome;}' Ce11eral. 

APPROVAL OF CERTAI:\ RESOLL'TIO:\S FOR RO.\D D1PRO\'D!EXTS. 

CoLt::I!Bt:s, OHIO, June II, 1915. 

Ho:-:. Cu:o:To:o: Co\\'E:O:, Stale llighzi.my Collunissiollcr, Columbus. Ohio. 
DEAR SIR :-1 have your communications of June 9. 1915. tran,mitting to nH: 

fur my examination final resolutions as to the following roads: 

\Vest Lafayette- X ew Philadelphia, Tuscarawas county, Pet. X o. 1662, 
I. C. H. Xo. 408: 

Ohio River road, Jefferson county, Pet. Xo. 1231, I. C. H., Xo. 7; 
Springfield-Washington C. H., Fayette county, Pet. Xo. 972, I. C. H. 

No. 197; 
Lima-Ottawa (hospital), Allen county, I. C. H., Xo. 129; 
Columbus-Marysville, Franklin county, Pet. :\o. 934, I. C. H. Xo. 48; 
Summit Station, Licking county, Pet. No. 116. 

find these resolutions to be ,in regular form and am therefore returning the 
same with my approval endorsed thereon. 

491. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

HOSPITALS FOR IXSANE-TXQUEST OF LU:\ACY-NOX·RESIDEXT OF 
STATE-COSTS XOT RECOVERABLE-RULES OF AD~IISSION OF 
XON-RESIDEXTS APPLICABLE -GEXE!L\LLY TO HOSPITALS FOR 
INSANE APPLY TO LOXGVIE\V HOSPITAL. 

Costs made in a11 inquest of lzmacy of a 11011-resideut of the stale may not be 
recovered by the county in which the iuqttesl is held, or by the board of admiuis­
tration, or bJ• the state in its own name, from the county of the foreig11 state in 
which the insane person has a legal residence. 

The rules as to the admission of non-residents applicable ge11eral/y to hospitals 
for the insane apply also to Lo11gz•icw hospital. 

CoLt::I!Bt:S, OHIO, June 11, 1915. 

HoN. \V. E. HASWELL, Secretary Ohio Board of Admiuistration, Columbus, Ohio. 
DEAR SIR :-\Vith your letter of ~Iay 27th you. enclose a letter from Hon. 

\Vm. H. Lueders, probate judge of Hamilton county, to which is attached a bill 
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of costs made and paid by Hamilton county in the matter of one Verna Eads, an 
insane person, together with copy of a letter to the commonwealth attorney of 
Kenton county, Kentucky. 

The question presented hy the enclosures and submitted by you for my opinion 
i' as to whether the costs made in an inquest of lunacy ·in the matter of a non­
resident of Ohio can be recovered from the county of the foreign state of which 
the insane person is a legal resident. 

1 assume that the person referred to has been dealt with uuder the provisions 
of sections 1817 to 1820 of the General Code, amended in part in 103 0. L., 446. 

These sections provide in effect that whenever application is made to a judge 
of the probate court for the commitment of a person to a hospital for the insane, 
the judge shall ascertain the legal residence of such person, and, if he finds that 
the person has not a legal residence in this state, and is of the opinion that the 
person should be committed or admitted to the institution, shall notify the Ohio 
board of administration, giving his reasons for requesting commitment. 

Said sections further provide that the board of administration at any time 
upon investigation, either before or after the admission or commitment to an 
institution, may transport a person not having a legal residence in Ohio to his legal 
residence at the expense of this state. 

Section 1950 of the General Code, as amended 103 0. L., 447, further enforces 
this policy by prohibiting the admission of any person who has not resided in the 
state one year next preceding the date of application, except by authority of the 
Ohio board of administration. 

These provisions apply to Longview hospital (section 1947, G. C.). 
The sections cited do not provide any different rule for the payment of costs 

made in inquests of lunacy, where the subject is a non-resident of the state or 
county, than obtains in a case where the subject is a resident. The costs in all 
cases are to be paid by the county. (Sections 1602, 1981, 1982 and 2031, of the 
General Code.) 

Should it appear upon the hearing of an application for admission to any 
state hospital, including Longview hospital, that the subject of the inquest has not 
a legal residence in the county, but did have a legal residence elsewhere in the 
state, such finding would not have the effect of making the costs payable out of the 
treasury of the county in which the person had a legal residence, nor of giving to 
the county where the inquest was held, when such county has paid the costs, a 
claim against such other county for reimbursement. In other words, the expense 
of holding an inquest of lunacy is a county expense, regardless of the legal resi­
rlence of the subject of the inquest and regardless of the outcome of the inquest 
itself. 

This being the case, it follows that neither the state of Ohio nor Hamilton 
county has any claim against Kenton county, Kentucky, which is the county in 
which the person in whose case the costs in question were made legally resides. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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GOVERXOR-EFFECT OF VETO OF CERTAIX ITDIS OF AX 
APPROPRIATIOX BILL. 

The incl"sion by the govemor i1z a message ••etoi1zg certai1z items of an appro­
priation bill of the general introductory language of one of the sections of that bill 
will be deemed to have been made solely for the purpose of identif:ying the Sltc­
ceeding items therein mentioned. Suclz inclusion has 110 effect whatever upon the 
status of sttch general language. 

CoLUMBUS, OHIO, June 11, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, 0/zio. 
DEAR SIR:-Your letter of June 9th is as follows: 

"In the veto of the governor to the general appropriation act of the 
general assembly we find the following item: 

"'Section 3. The moneys herein appropriated shall not be expendell 
to pay liabilities or deficiencies existing prior to July I, 1916, or incurred 
subsequeHt to June 30, 1917.' 

"As we are now setting up the appropriations in our books, and are 
uncertain as to the meaning of this item of veto, will you kindly render 
us an opiniou as to its meaning and what operation it has?" 

I have before me a copy of the message of the governor disapproving certain 
items in house bill No. 701, and quote therefrom enough thereof to show how 
your question arises: 

"TO THE GENERAL ASSEMBLY: 

"* * * * * * 
"The items disapproved are as follows: 

"E:rceptions 
"1. * * * * ::: * 
"8. OHIO STATE UNIVERSITY. 
·"G-Additions an1l Betterments-
"G---1 Lands-

"75 acres Hess tract, Clinton townshiP-----------------$55,000.00 
"12 acres (more or less) ______________ )________________ 5,000.00 

"Section 3. The moneys herein appropriatl·d shall not be expended 
to pay liabilities or deficiencies existing prior to July I, 1916, or incurred 
subsequent to June 30, 1917. 

"9. OHIO BOARD OF AD).IINISTRATION 
"Columbus State Hospital-

"Two cottages to complete, $70,000.00; to be reduced to 
one cottage to complete ---------------------------$35,000.00 

h* * * * * * 
"Excepting the foregoing items hereby disapproved, house bill No. 701 

is filed herewith in the office of the secretary of state with my approval." 

As you know, the detailed items of appropriation in house bill No. 701 are 
provided for in two sections of the bill. Section 2 provides that 
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"The moneys herein appropriated shall not be expended to pay liabili­
ties or deficiencies existing prior to July 1, 1915, or incurred subsequent 
to June 30, 1917." 

Then follow the items appropriated, subject to the general provisions of this intro­
ductory clause. 

Section 3, the introductory clause of which has been quoted, is of similar 
purport, except as to the dates mentioned therein. 

It is clear to me that the only reason for the mention or inclusion in the veto 
message of the general provisions of section 3 was to show that the items men­
tioned in the message following section 3 were items in section 3, and not items 
in section 2, and so as to show further that the items preceding section 3 were 
items appropriated in section 2 of house bill l\' o. 701. 

I may add that the authority of the governor under the constitution is limited 
to disapproval of items of an appropriation bill. He may not veto sections, or 
parts of sections, as such. This being the case, his message would not be, of 
course, susceptible to such an interpretation as would make it appear that he had 
attempted to exceed his authority, when any other reasonable interpretation could 
be given to it. 

I therefore advise that the inclusion of the general language of section 3 in 
the governor's veto message, in the manner above referred to, is immaterial and 
without any effect whatsoever, save as showing that the items grouped in the 
message under the numbers "9" to "14," inclusive, are items found in section 3 of 
house bill i\ o. 701. It seems to me that the governor has chosen the most con­
venient and certain method of designating the items disapproved by him by quoting 
the general clause of section 3. Respectfully, 

493 . 

EDWARD C. TURNER, 

Attorney General. 

. \PPROV.\L OF CERTAIX RESOLUTIO)JS FOR ROAD L\IPROVEMET'\T 
-RTCHLA::\0 AND ERIE COU::\TIES. 

CoLUMBUS, OHio, June 12, 1915. 

HoN. CLINTON CowEN, State J!ighway Commissioner, Columbus, Ohio. 
DEAR SIR :-I ha\'e your communication of June 10, 1915, transmitting to me 

for examination final resolutions as to the following roads: 

).Tansfield-Galion, Sec. "L," Richland county, petition No. 1138, I. C. H. 
::\0. 202; 

Cleveland·Sandusky, Erie county, petition No. 1125, I. C. H. No. 3. 

I find these resolutions in regular form and am returning the same with my 
approval ~ndorsed thereon. 

In approving the resolution as to the Mansfield-Galion road, I am not to be 
taken as in any way passing upon the regularity or legality of a certain resolution 
of the board of trustees of ).fadison township, Richland county, attached to the 
resolution adopted by the commissioners of Richland county, my approval extending 
only to the resolution adopted by the commissioners. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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494. 

BOATS AND WATERCRAFTS UPOX OHIO RIVER BORDERI~G STATE 
OF OHIO-MUST PAY LICENSES-AMENABLE TO SECTION 
6324, G. C. 

The provisions of section 6324, G. C., are applicable to boats and watercrafts 
ttpon the waters of the Ohio river bordering the state of Ohio. 

CoLU:MBt:s, OHIO, June 12, 1915. 

The Bureau of lnspectio1~ and Supervisim~ of Public Offices, Colttmbtts, Ohio. 
GENTLEMEN :-1 have yours under date of June 9, 1915, as follows: 

"We would respectfully request your written opinion upon the follow­
ing question : 

"Do the provisions of section 6324, General Code, apply to boats or 
watercrafts on the Ohio river? 

"The reason we ask this question is that we are informed that police 
officers in the city of Cincinnati are arresting persons living in house 
boats on the Ohio river for failure to disclose licenses as provided by this 
section, and the probate judge of Hamilton county has requested our 
examiner to secure your written opinion upon this matter." 

Section 6324, G. C., to which you Tefer, provides as follows-: 

"A person shall not live in or occupy a boat or watercraft as a place 
of residence or abode, or for the purpose of engaging in business, trade 
or traffic on a navigable water or its tributaries within the jurisdiction 
of this state until there has been granted to such person, by the probate 
court of the county in which such boat or watercraft shall lie or ply, a 
license to so live in or occupy such boat or watercraft." 

Your question then resolves itself into whether or not a boat or watercraft 
upon the Ohio river opposite the state of Ohio, is within the jurisdiction of this 
state within the terms· of the statute above quoted. 

While this is not a criminal statute, it is clearly a police regulation. Section 
3620, G. C .. is a statute of similar character, which requires that the owner or 
keeper of a wharf boat on the Ohio river shall keep it open at all hours for the 
accommodation of the traveling public and for receiving and discharging freight. 

Section 5947, G. C., prohibits the keeping of a ferry across a stream bounding 
on a county in this state without having obtained a license therefor. Thus the 
legislative policy of the state to assert jurisdiction over thai: part of the Ohio 
river flowing along the border of the state is made manifest. Such jurisdiction is 
sustained in the case of State v. Savors, 15 C. C. (n. s.) 65, in which it is held 
that the state of Ohio has jurisdiction over criminal offenses committed upon the 
Ohio river opposite the boundary of the state of Ohio. Also in the case of State 
v. Kendle, 8 N. P. (n. s.) 109. These were cases of prosecution for the selling of 
intoxicating liquors upon the Ohio river opposite "dry territory" in Ohio. That 
is to say, violations of the criminal statutes of the state of Ohio, committed beyond 
or without the low water mark of the Ohio river, bordering this state on the 
western or northwestern side thereof. 

The civil jurisdiction of this state over the Ohio river along its borders is as 
fully sustained by both reason and authority as is the criminal jurisdiction. 



1010 ANNUAL REPORT 

The decision of the court in the case of State v. Savors, supra, was based 
largely upon that of Wedding v. Meyler, 192 U. S., 580; 48 L. Ed., 570, in the 
opinion of which case Holmes, J., says: 

"In 1789 the state of Virginia passed a statute known as the Virginia 
compact. This statule proposed the erection of the district of Kentucky into 
an independent state upon certain conditions. One of these was: Sec. 11. 
'Seventh, that the use and navigation of the river Ohio, so far as the 
territory of the proposed state, or the territory which shall remain within 
the limits of this commonwealth, lies thereon, shall be free and common 
to the citizens of the United" States, and the respective jurisdictions of 
this commonwealth and of the proposed state on the river as aforesaid shall 
be concurrent only with the states which may possess the opposite shores 
of the said river.' 13 Hening, St. at L. 17. (The previous cession by 
Virginia of its rights in the territory northwest of the Ohio had been on 
condition that the territory so ceded should be laid out and formed into 
states. Act of December 20, 1783, 11 Hening, S~at. at L. 326). The act of 
congress of February 4, 1791, Chap. 4 ( 1 Stat. at L. 189) consents and enacts 
that the 'district of Kentucky, within the jurisdiction of the said common­
wealth' of Virginia, shall be formed into a new state, and admitted into 
the Union. As a preliminary it recites the consent of the Virginia legisla­
ture by the above act of 1789. 

"Under article 4, section 3, of the constitution, a new state could not 
be formed in this way within the jurisdiction of Virginia, within which 
Kentucky was recognized as being by the words last quoted, without the 
consent of the legislature of Virginia as well as of congress. The need 
of such consent also was recognized by the recital in the act of congress. 
But as the consent given by Virginia was conditioned upon the jurisdiction 
of Kentucky on the Ohio river being concurrent only with the states to be 
formed on the other side, congress necessarily assented to and ad!)pted this 
condition when it assented to the act in which it was contained. Green v. 
Biddle, 8 Wheat. 1, 87, 5 L. ed. 547, 569. Thus, after the passage of the 
two acts, it stood absolutely enacted by the powers which between them 
had absolute sovereignty over all the territory concerned, that when 
states should be formed on· the opposite shores of the. river they should 
have concurrent jurisdiction on the river with Kentucky. 'This compact, 
by the sanction of congress, has become a law of the Union. What further 
legislation can be desired for judiciai action?' Pennsylvania v. Wheeling 
& B. Bridge Co., 13 How. 518, 566, 14 L. ed. 249, 269." 

1 Thus it is clearly settled that the state of Ohio has both civil and criminal 
-jurisdiction over the waters of the Ohio river beyond the territorial limits of the 
state of Ohio, technically speaking, to wit, the western or northwestern low water 

' mark of said river. ·~Jurisdiction in this sense is unqualified and such juris­
diction is defined by <Chief Justice Robertson in Arnold v. Shields, 5 Dana, 18; 
30 Am. Dec. 669, 673, as follows : 

"Jurisdiction, unqualified, being, as it is, the sovereign authority to 
make, decide on, and execute laws, a concurrence of jurisdiction, there­
fore, must entitle Indiana to as much power-legislative, ju~icia1 and 
executive-as lhat possessed by Kentucky over so much of the Ohio river 

. as flows between them.'' 

/'It will be observed from the decision in the case of Wedding v. Meyler, supra, 
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that Ohio stands in the same light in respect to jurisdiction over the Ohio river 
as does Indiana, and that by virtue of the Virginia compact, Ohio has full juris­
diction and authority to administer its law below low water mark on the Ohio river. 

I am therefore of opinion, in answer to your question, that the provisions of 
section 6324, G. C., referred to, are applicable to boats and watercrafts on the 
Ohio river bordering on the slate of Ohio. 

495 .. 

Respectfully, 
EDWARD c. Tt:RNER, 

Attorney General. 

COUI\'TY BOARD OF EDUCATIOX-XO AUTHORITY TO CREATE l\'EW 
SCHOOL DISTRICT \VITHI~ SUCH COUNTY DISTRICT FRO::\J OXE 
OR ::\lORE EXISTING DISTRICTS OR PARTS-COXSTRUCTION OF 
SECTIOX 4736, G. C., 104 0. L., 138. 

The board of education of a county school district lzas 110 authority under 
the provisions of section 4736, G. C., as amended, 104 0. L., 138, or under auy 
other statute now in force, to create a new school district within such couuty district 
from one or 111ore existiug districts or parts thereof. 

CoLUMBus, OHio, June 12, 1915. 

HoN. HAROLD W. HousTON, Prosecuting Attomey, Urbana, Ohio. 
DEAR Sm :-I have your letter of June 2, 1915, which is as follows: 

"I desire the opinion of your department on the following questions: 
"1. Did a county board of education, during thE> month of May, 1915, 

have the authority, under section 4736, G. C., or any other law, to create a 
rural school district? 

"2. If your answer to the above question is in the affirmative, would 
members of the board of education who, by the creation of a new district, 
would become non-residents of the original district, from which the new 
district was created, thereby lose their membership in such original board 
of education? 

"These questions are, I believe, cleared up in the new school law, but, · 
as indicated above, this situation developed under the law as it stood prior 
to the enactment of the present law, which will soon go into effect." 

Section 4736, G. C., as amended in 104 0. L., 138, provides in part as follows: 

"Sec. 4736. The county board of education shall as soon as possible 
after organizing make a survey of its district. The board shall arrange 
the schools according to topography and population in order that they may 
be most easily accessible to pupils. To this end the county board shall have 
power by resolution at any regular or special meeting to change school 
district lines and transfer territory from one rural or village school district 
to another. A map designating such changes shall be entered on the records 
of the board and a copy of the resolution and map shall be filed with the 
county auditor. In changing boundary lines the board may proceed without 
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regard to township lines and shall provide that adjoining rural districts 
are as nearly equal as possible in property valuation. In no case shall any 
rural district be created containing less than &fteen square miles." 

This section has been amended by amended senate bill ~o. 282, as passed by 
the general assembly, appro\·ed by the governor and filed in the office of the 
scretary of state .\lay 27, 1915, so as to read as follows: 

"Sec. 4736. The county board of education shall arrange the school 
districts accbrding to topography and population in order that the schools 
may be most easily accessible to pupils and shall file with the board or 
boards of education in the territory affected, a written notice of such 
proposed arrangement: which said arrangement shall· be carried into effect 
as proposed, unless, within thirty clays after the filing of such notice with 
the board or boards of education, a majority of the qualified electors of 
the territory affected by such order of the county board, file a written 
remonstrance with the county board against the arrangement of school 
districts so proposed. The county board of education is hereby authorized 
to create a school district from one or more school districts or parts 
thereof. Tile county board of education is authorized to appoint a board 
of education for such newly created school district and direct an equitable 
division of the funds or indebtedness belonging to the newly created district. 
:\!embers of the boards of education of the newly created district shall 
thereafter be elected at the same time and in the same manner as the boards 
of education of the village and rural districts." 

Section 4736, G. C., has been supplemented hy sections 1 and 2 of amended 
senate bill No. 267, passed by the general assembly .\lay 27th, approved by the 
governor June 4th and filed in the office of the secretary of state June 5, 1915. 
These sections provide as fo1lows: 

"Section 1. In rural school districts hereafter qeated by a county 
board of education, a board of education shall be elected as provided in 
section 4712 of the General Code. When rural school districts hereafter 
so created, or which have been heretofore so created, fail or have failed to 
elect a board of education as provided in said section 4712, or whenever 
there exists such school district which for any reason or _cause is not 
provided with a board of education, the commissioners of the county 
to which such district belongs shall appoint such board of education, and 
the members so appointed shall serve until their successors are elected and 
qualified. The successors of the members so appointed shall be elected 
at the first election for members of the board of education held in such 
district after such appointment, two members to serve for two years and 
three members for four years. And thereafter their successors shall be 
elected in the manner and for the term as provided by section 4712 of 
the General Code. The board so appointed by the commissioners of the 
county shall organize on the second Monday after their appointment. 

"Section 2. All appointments of a board of education for such rural 
school district heretofore made by the commissioners of the county to 
which such rural school district belongs shall be held to be legal, valid 
and binding upon such rural school district, and to give such appointed 
boards the same authority as have other rural school district boards. All 
proceedings, otherwise legal under the laws applicable to rural school 
boards, heretofore or hereafter had by such boards so appointed shall be 
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held legal, \·alid and binding upon such school districts. The ·bonds here­
tofore, or hereafter, issued and sold by any such rural school district 
having a board of education heretofore, or hereafter, appointed by the 
commissioners of the county to which such district belongs. shall not he 
declared to be invalid by reason of any want of authority of such board 
of education of such district to provide for the issuing and sale of such 
bonds, but, if regularly issued for a lawful purpose and sold for not 
less than par and accrued interest such bonds shall be held to be legal, 
valid and binding obligations of such district issuing the same." 

It will be observed that the legislature, in amending section 4736, G. C., by 
amended senate bill X o. 282, and in supplementing said secti'on by amended senate 
bill No. 267, clearly authorizes the county board of education to create a new school 
district from one or more existing school districts or parts thereof, and makes 
ample provision for the appointment of members of the board of education for 
such new school district until such time as the members of said board may be 
regularly elected, so that, after said bills become effective, the authority of the 
county board of education in this respect will not be questioned. 

However, amended senate bill Xo. 282 will not become effective until August 
26, 1915, and amended senate bill No. 267 will not become effective until September 
4, 1915. 

The answer to your first question must be determined by reference to the 
provisions of the statutes as now in force, the authority of the county board of 
education to change school district lines and to transfer territory being limited to 
the above provisions of section 4736, G. C., as amended in 104 0. L., 138. 

It will be observed that under the provisions of the said stat~te the county 
board of education has power "to change school district lines and transfer territory 
from one rural or village school district to another." This does not mean that 
a county board of education, in transferring territory from one district to another, 
can dissolve an existing rural or village school district. The power to dissolve a 
rural district and join it to a contiguous rural or village school district is governed 
by the provisions of sections 4735-1 and 4735-2 of the General Code, as amended 
in 104 0. L., 138. 

The procedure governing the dissolution of a village school district containing 
a population of less than fifteen hundred is governed by the provisions of section 
4682-1 of the General Code, as found in 104, 0. L., 133. 

On the other hand, I do not understand that the county board, under the 
provisions of section 4736, G. C., as now in force, can, by transferring territory, 
create a new district from one or more existing school districts or parts thereof. 

The power of the county board of education under this statute must be strictly 
construed and is limited to transferring territory "from one rural or village school 
district to another." The provision: "In no case shall a rural district be created 
containing less than fifteen square miles," is not a grant of power to the county 
board to form new school districts from existing districts or parts thereof. On 
the contrary, I am of the opinion that said provision is a limitation on said board 
to the extent that in changing district lines and transferring territory from one 
district to another, no school district shall, as a result of such action, contain less 
than fifteen square miles. 

Under se!=tion 4736, G. C., as now in force, no provision is made for the 
appointment or election of members of the board of education for a new school 
district, while, as before stated, said section as amended by amended senate bill 
Xo. 282 and supplemented by amended senate bill Xo. 267, expressly provides for 
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such appointment and election. This strengthens the contention that the legisla­
ture, in amending said section in 104 0. L., 138, did not vest the county board of 
education with power to create a 11ew school district. 

Replying to your first question: I am of the opinion that the board of 
education of the county school district has no authority under· the provisions of 
section 4736, as amended in 104 0. L., 138, or under any other statute now in 
force, to create a new school district within such county district from otJe or more 
existing districts or parts thereof. 

496. 

This answer to your first question disposes of your second question. 
Respectfully, 

Eow ARD C. TuRNER, 
Attorn~y General. 

POLICE AND FIRE DEPARTMENTS OF A CITY-REUOVAL OR RETIRE­
MENT FROM OFFICE-FAILURE TO APPEAL TO CIVIL SERVICE 
COMMISSION WITHIN THE TIME REQUIRED BY STATUTE CON­

. STITUTES FORFEITURE OF OFFICE. 

A member of the police or fire department of a city who, ~tpon removal or 
retirement, fails to appeal to the civil service commission of the city within ten 
days thereafter, as provided by section 4505, G. C., forfeits any right he may have 
had to reinstatement in his former position by action of the civil service com-
mission. 

CoLUMBUS, OHIO, June 12, 1915. 

State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a request for an optmon involving an in­

terpretation of the state civil service law from the city solicitor of Toledo. The 
question is one of general inferest to all municipalities of the state, and I take the 
liberty therefore of directing to the commission an answer to the solicitor's 
question. 

The city solicitor encloses correspondence disclosing the following situation: 
A member of the fire department of the city of Toledo was, without his 

application or consent, retired on pension under a rule of the trustees of the 
firemen's pension fund adopted shortly prior to his retirement, and by the action 
of the director of public safety. 

He did not appeal within ten days thereafter to the civil service commission, 
as provided by section 4505, General Code, but after repeatedly requesting and 
demanding of the director of public safety that he be permitted to perform the 
duties of his former position, he applied to the civil service commission about six 
months after his retirement for reinstatement, on the ground that he was illegally 
removed from the service of the city. 

"May the civil service commission act in the premises, or is the 
failure of the applicant to appeal within ten days sufficient of itself to 
deprive it of authority so to act? 

Section 4505, General Code, provides as follows : 

"Sec. 4505. Any person in the police or fire department who is sus-
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pended, reduced in rank or dismissed from the department by the director 
of public safety may appeal from the decision of such officer to the civil 
service commission within ten days from and after the date of such sus­
pension, reduction or dismissal, in which event said director shall, upon 
notice from the commission of such appeal, forthwith transmit to the 
commission a copy of the charges and proceedings thereunder, and the 
commission shall hear such appeal within ten days from and after the 
filing of the same with it, and may affirm, disaffirm or modify the judg­
ment of the director of public safety, and its judgment in the matter 
shall be final. The commission, in all hearings or appeals before it, shall 
have the same powers ·to administer oaths and to secure the attendance 
of witnesses and the production of books and papers as are conferred in 
this chapter upon the mayor." 

This section was not replaced when the state civil service law was passed (103 
0. L., 698), although it was mentioned in the title of the act. 

My predecessor advised the commission to this effect in December, 1913 (annual 
report of the attorney general for that year, page 742; pamphlet "opinions of the 
attorney general of Ohio with reference to the civil service law of Ohio,'' page 37) ; 
and on May 23, 1914, my predecessor advised further that there was nothing 
inconsistent between the general provisions of the civil service law and section 
4505 of the General Code; so that the latter is not to be regarded as having been 
repealed by implication when the former was enacted. 

In these opinions I concur, particularly in view of the fact that section 4505 
of the General Code is mentioned in section 31" of the civil service act (section 
486-31, General Code) ; so that the legislature's failure to repeal it in the repealing 
clause cannot be regarded as accidental; and so that further the intention of the 
legislature, as gathered from the whole civil service law of 1913, was evidently 
that section 4505, G. C., should continue to be substantially, as well as technically, 
in effect as against any claim that might be asserted respecting its conflict 
with any provision of the civil service act. 

This section of the General Code gives to persons in the police or fire de­
partment a higher degree of protection than that which is accorded by the general 
provisions of the civil service act to persons in other departments of the classified 
service of a city. The latter may be dismissed at any time for sufficient cause 
without the protection of an appeal to the civil service commission (section 486-17, 
G. C., 103 0. L., 707), and J am unable to find in the civil service act any express 
or implied authority on the part of a municipal civil service commission to compel 
the reinstatement of a person in the classified service who has been discharged or 
removed. 

However, the effect of the general provisions of the civil service act in the 
specific case which has been submitted to me is neither material on the one hand, 
nor are sufficient facts on which to base a statement as to whether such general 
provisions (should they be deemed to apply) have been complied with furnished, 
as it does not appear whether or not the director of public safety has furnished to 
the member of the fire department who was removed "his reasons for the same" 
and otherwise complied with section 486-17, G. C., above cited. 

I am clearly of the opinion, however, that a member of the police or fire 
department, entitled as he is to the benefits of section 4505 of the General Code, 
must accept also the burdens thereof ; and if he fails to avail himself of the 
privilege therein given to him of appealing to the civil service commission, (which 
in the event of such appeal and upon being satisfied that his removal was not legal, 
could have ordered his reinstatement) he forfeits all right to such reinstatement; 
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and that the civil service commission of a city, not having been appealed to, as 
provided in section 4505, G. C., is without authority to o_rder his reinstatement as 
such. 

If the local civil service commission is of the opinion that the power of 
removal has been abused, or that the provisions of the civil service act have bee·n· 
violated (which I am unable to determine as a matter of law), the commission 
may make an investigation and a report thereof to the mayor, who, if the case 
warrants, may take such action as he is authorized to take under section 496-22 
of the General Code (103 0. L., 710. This, however, is as far, in my opinion, 
as the local civil service commission is authorized to go under any circumstances 
in the particular case which I have considered. 

497. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

AGRICULTURAL SCHOOL AT NEW LYME, OHIO-BOARD OF TRUS­
TEES OF OHIO STATE UNIVERSITY-DUTY AS PROVIDED IN 
HOUSE BILL NO. 413 NOT MANDATORY. 

House bill No. 413,· providing for the establishment of an agricultural school 
at New Lyme, Ohio, Ashtabula county, and authori::ing the board of trustees of 
Ohio State Universit:y to conduct the same and to receive and control certain 
property, does not impose upo11 the trustees of the Ohio State University the 
mandatory duty of taking possession of the property or operating and conducting 
the school; so that in the absena of any appropriation available to such trustees 
for such purpose, and if the funds of the existiug institlltion proposed to be taken 
over by the state are not sufficient to e11able the trustees to conduct said school, 
they may and should decline to accept the property thereof and otherwise to act 
1111der said bill. 

CoLUMBUS, OHIO, June 12, 1915. 

HaN. vV. 0. THOMPSON, President Ohio State University, Columbus, Ohio. 
DEAR SIR :-1 acknowledge receipt of your letter of June 8th, requesting my 

advice upon the following question: 
On May 14, 1915, the general assembly passed house bill No. 413, which was 

approved by the governor on l\Iay 26, 1915, and by him filed in the office of the 
secretary of state on May 27, 1915. The law thus enacted is in full as follows: 

"AN ACT. 

"To create and establish a state agricultural school at New Lyme, 
Ashtabula county, 'Ohio, and to authorize the board of trustees of the 
Ohio State University to receive and control certain property for the. use 
and benefit of said school. 
"Be it enacted by the general assembly of the state of Ohio: 

"Section 1. There i~ hereby created and established a state agricultural 
school to be located at New Lyme, in the county of Ashtabula, 'to be con­
nected with the Ohio State University, and under the supervision and 
control of the board of trustees of said university. 
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"Section 2. Said board of trustees may receive and hold in trust 
for the special use and benefit of said state agricultural school, any grant, 
gift, or bequest of land or personal property, and also the lands, moneys, 
r.otes, mortgages and other personal property now held in trust for educa­
tional purposes by the board of trustees of Xew Lyme Institute located 
at Xew Lyme in the county of Ashtabula. 

'"Section 3. The board of trustees of the Ohio State "University, in 
connection with the faculty thereof. shall provide for teaching in said 
school during a period of at least eight months in each year, such branches 
of learning as are related to agriculture, the mechanic arts, home economics 
and such other scientific and classic studies as will prepare students for 
efficient citizenship, for vocational and industrial pursuits, and for admis­
sion to colleges and universities." 

In the so-called "sundry appropriation bill," the general assembly made specific 
appropriations for the equipment of the school thus provided for and for· teaching 
therein. The governor vetoed these appropriations. 

'"Is it the mandatory duty of the trustees of the university to act under 
house bill X o. 413, or may they decline to take ov~r the property of the 
school and operate it as provided in that act?" 

The fact that the general assembly made specific appropriations for the equip-
.mcnt of and teaching in the proposed X ew Lyme agricultural school, together with 
the fact that the appropriations in house bill ~o. 701 (the general appropriation 
bill) are made for the Ohio State University, as such, establish the conclusion, in 
my mind, that the general appropriations for the university are not available for 
the purposes for which the vetoed appropriations would have been available. That 
is to say, although the board of trustees, in connection with the faculty of the Ohio 
State University, are to maintain and operate the :X ew Lyme agricultural school 
under house bill Xo. 413, yet as an institution it is separate and apart from the 
Ohio State Uuiversiry, and an appropriation for the w:es and purposes of the 
Ohio State University is not available for expenditure in connection with the X ew 
Lyme state agricultural school. 

It is to be observed in this connection that a separate appropriation is made 
by the general appropriation bill for agricultural extension, which i~ a work carried 
on under the supervision of the trustees of the Ohio State University by members 
of the faculty thereof. 

These facts, in connection with the fact that separate appropriations were 
actually made for the Xew Lyme school, produce the conclusion which I have 
expressed. 

It appears on the face of house bill Xo. 413 that what is at present ")Jew 
Lyme Institute" is an educational trust. Its property and endowments are private 
property devoted to a public use. The legislature does not possess the power 
to deprive the present trtt!-.tees o( their property without their consent. The act, 
therefore, cannot go into operation unless the trustees Q[ Xew Lyme Institute arc 
willing to tramfer to the hoard of trustees of the Ohio State University the lands, 
moneys, notes, mortgages and other personal property held by them in trust for 
educational purposes. 

).Ioreover, if the trustees, being without funds of the state for the mainte­
nance of the school, arc unable to operate it by the use of the income from its en­
dowments and tuitions, etc., the taking over hy the trustees of the university of 
the property and as,ets of the institute would result in a breach of trust. 

Indeed some question exists as to whether or not ~ection 24 of the General 
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Code would apply to the trustees in conducting the school of X ew Lyme and 
require that all income, except so much of the tuitions as might be necessary to 
make refunds incident to conducting the school, be paid as received weekly into 
the state treasury. 

There is also some question as to whether or not endowment funds which the 
trustees are authorized to receive would not have to be paid into the state treas­
ury and become a part of the irreducible debt of the state; although without ex­
hausth·e examination of these two questions, I am inclined to think that both of 
them would be answered in the negative. 

It is my opinion, however. that the effect of house bill X o. 413 is to create 
and establish the state school when, and only when, the trustees of ~ew Lyme 
Institute are willing to transfer the property now held by them in trust for 
educational purposes to the trustees of the university; and I am further of the 
opinion that even if the trustees of ~ ew Lyme Institute should profess to be willing 
to transfer the property to the trustees of the university, the latter would not 
be obliged to accept the same until satisfied that they are in a position to carry 
out the terms of the trust. So that if the fact that there is no appropriation avail­
able for the equipment and conducting of this school would disable the trustees 
of the university from conducting the school, they should, in my opinion, refuse 
to accept the property. 

The foregoing comments relate to the acceptance by the trustees of the Ohio 
State University of the property now held in trust by the trustees of New Lyme 
Institute. Of course, the duty to maintain the school and to provide for the teach­
ing of the branches specified in section 3 of the act therein is contingent upon the 
acceptance of the property, and contingent further upon tl).e making of an appro .. 
priation. if such appropriation is necessary. 

Though a statute may command a state officer, in mandatory terms, to perform 
an act itl\'oh·ing the expenditure of public money, he cannot be compelled to perform 
it if the necessary funds are not provided by appropriation. 

498. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

FEDERAL RESERVE BA:\'KS-SHARES OF STOCK NOT SUBJECT TO 
STATE OR LOCAL TAXATION. 

Shares of stock 111 federal reserve banks are not subject to state or local taxation. 

CoLt:MBGS, OHIO, June 14, 1915. 

Tlze Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-A question has been raised as to the taxability of shares of 

stock in federal reserve banks, and, in compliance with the request of Mr. McGiffert, 
I am addressing an opinion to the commission respecting the same. 

The act of congress approved December 23, 1913, provides, in section 2 thereof, 
for the organization in certain federal reserve cities, to be designated, of "federal 
reserve hanks." \Vithin thirty days after notice from the organization committee, 
e\·ery national banking association within each district is required to subscribe 
to the capital stock of such federal reserve bank, and, under cert;tin conditions, 
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indivicluals, partnerships and corporations, other than I~ational banks, may sub­
'cribe to such capital 'tock, without, however, acquiring by the issuance of sue!-\ 
stock any voting power. 

\\'ithout alluding further to the provisions of the federal reserve act, I may 
ohserve that the foregoing features thereof make it apparent that federal reserve 
hanks are in no sense ··national banking associations," within the meaning of the 
section of the Revised Statutes of the l.: nited States permitting the states to tax 
shares of stock of such national banking associations. (Section 5219 of the Revised 
Statutes of the l.:nited States.) 

This of itself would produce the result that all thL property belonging to a 
federal reserve hank, and any interests thcn·in, would ht exempt from taxation 
hy or under authority of any state. 

:\IcCulloch v. :\laryland, 4 Wheat., 316. 
Osborn v. l.:nited States Bank, 9 \\'heat., 738. 

However, section 7 of the federal act contains specitlc provisiOn respecting the 
subject of taxation of federal resen·e banks and the interest therein by the states, 
as follows: 

. "Federal reserve banks, including the capital stock and surplus therein, 
and the income deri1·ed therefrom, shall be exempt from federal, state and 
local taxation, except taxes on real estate." 

It is, therefore. my advice to the commission that shares of stock in a federal 
reserve bank, whether owned by member banks or by any individual firm or part­
nership, are exempt from state and local taxation, and that the only property be­
longing to or pertaining to federal reserve banks which is subject to state and local 
taxation is the real estate thereof. 

499. 

Respectfully, 
EuwARD C. TURNER, 

Attomey Geueral. 

STATE DE:\TAL BO.\RD-TEJDIS OF PRESE:\T :\lE:\rDERS :\OT AF­
FECTED BY RECE:\T A:\lE:\D:\IE:\T TO DE:'\T:\L L:\WS-A:\lE:\D­
ED SE:\ATE BILL };'0. 84 . 

.\'either tlze terms of tlze presellt members of tlze state de11tal board nor firer 
i11cumbents at tlze time amended se11ate bill No. 84 becomes ejjecti;•e, will be affected 
b3• reason nf tire ame11dme;zt of section 1314, G. C. 

Cou:MBCS, OHIO, June 14, 1915. 

Tlze 0/zio State Delila/ Hoard, Columbus, Ohio. 
GE:S:TLDIE:S: :-1 acknowledge receipt of yours under date of :\lay 22, 1915, in 

reference to amended senate bill Xu. 84, passed :\lay 7, 1915, in which you request 
an opinion upon the following questions: 

"First. \\'ill section 1314 of the new law depo-;.? the whole board, or 
the three memhl'rs of the old hoard not appointee! hy the present governor? 
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"Secoud. \\Till the recently confirmed members have to be reappointed 
and sworn in again, or will this only apply to the three members of the 
old board not appointed by the present governor, or does it affect the 
board at all?" 

Section 1314, G. C., as amended by amended senate bill Xo. 84, passed :\Iay 
7, 1915, and approved by the governor l\fay 17, 1915, and filed in the office of the 
secretary of state on May 19, 1915, provides as follows: 

"Section 1314. The governor, with the advice and consent of the senate, 
shall appoint a state dental board consisting of five persons each of whom 
shall be a graduate of a reputable dental college and shall have been in the 
legal and reputable practice of dentistry in the state at least five years next 
preceding his appointment. One member shall be appointed each year as 
the respective terms of the present incumbents expire, and shall serve for 
the term of five years and until his successor is appointed and qualified. 
X o person so appointed shall be an officer of a dental college or a member 
of the faculty thereof, or serve to exceed two terms." 

It will first be observed that amended senate bill N'o. 84 is not an emergency 
law as defined in section 1d of article II of the constitution, and is therefore 
subject to l:he provisions of section 1c, article II of the constitution, and by reason 
thereof will not go into effect until ninety days after it was filed by the governor 
in the office of the secretary of state. 

Since amended senate bill ~ o. 84 does not take effect until the expiration of 
ninety days or until approved by the majority of those voting on the same if a_ 
referendum is had thereon, the repealing clause thereof is accordingly postponed 
and the original section will continue to be operative until that time. 

McArthur v. Franklin, 16 0. S., 193. 

A comparison of the amended section with original section 1314 will disclose 
that the only change in phraseology made by the amendment is the insertion of 
the phrase "shall be a graduate of a reputable dental college and" after "whom," 
and the words "and reputable" after "legal" in the first sentence of the original 
section, and the phrase "as the respective terms of the present incumbents expire," 
after the word ''year" in the second sentence of said amended section. 

In 36 Cyc. 1084, it is said: 

"The repeal and simultaneous re-enactment of substantially the same 
statutory provisions is· to be construed no~ as an implied repeal of the orig­
inal statute, but as a continuation thereof." 

From this it would appear that any change in meaning of amended section 
1314, G. C., must be derived from the variation of its phraseology, from the dif­
ference in its terms. and unless some substantially different provision governing 
the appointment of the members of the state dental board is found, the provisions 
of the original section relative thereto will be deemed to continue. It would not 
be seriously contended that either of the first two changes in terminology found in 
the amended section, would affect the appointments of members of the board ap­
pointed and qualified prior to the taking effect thereof. 

The third and last change noted is the provision that one member shall be 
appointed each year, "as the respective terms of the present incumbents e:~pire." 

It is believed that this language clears away any ambiguity that might have 
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otherwise arisen from the substantial re-enactment of original section 1314, G. C. 
To my mind the manife>t purpose of this phrase was to make it clear that the 
appointments referred to in the amended section were to be made only at the ex­
piration of the terms of the ''present incumbents." \\'hen this law becomes effective, 
it will speak from the date of its going into effect and the phrase "present incum­
hents" will mean those persons who are duly appointed, qualified and acting members 
of the board of that date. 

I am, therefore, of opinion, in answer to your inquiries collectively, that if 
amended senate bill X o. 84 goes into effect, neither the terms of the present members 
nor the terms of the then incumbents will be affected by reason of the amendment 
of sertion 1314, G. C., therein enacted. 

500. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

:\IDIBERS OF COUXCIL-EXTITLED TO CO:\iPENSATION FOR SPE­
CIAL :\1EETIXGS AKD ADJOURXED :\IEETI:\GS WHEN HELD OX 
DIFFERENT DAYS. 

Members of cowzcil are entitled to compensation for special meetings when held 
Oil different days. 

CoLUMBus, OHIO, June 14, 1915. 

The Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRS :-On June 3, 1915, you requested my opinion upon the following 

question: 

"Are members of village councils entitled to receive two dollars for 
attending an adjourned session of a regular or special meeting of council? 
The question is, whether the word 'meeting' in section 4219, General Code, 
permits a charge for regular ancl special meetings only, or does it include 
adjourned sessions of such meetings?" 

Section 4219 of the General Code fixes the compensation of members of a 
village council as follows: 

"'' ··· ··· :\!embers of council may receive as compensation the sum 
of two dollars for each meeting, not to exceed twenty-four meetings in any 
one year." 

There is nothing in the above provzs1on to indicate whether the legislature in­
tended any particular kind of meeting as the one for which a member of council 
should receive compensation. There are, of course, regular meetings, special meet­
ings and what are termed adjourned meetings; that is to say, meetings which are 
held upon adjournment to a fixed day from a former meeting, either special or 
general. 

In view of the fact that the legislature did not inclicate any particular kind 
of meeting, and thC' fact that the total sum to be received during any one year 
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is limited, I am of the opinion that the word "meeting," as used in the General Code, 
permits a charge not only for regular and special meetings, but would also include 
adjourned meetings, on different days. 

501. 

Respectfully, 
Euw ARD C. TuRNER, 

Attorney Ge11eral. 

APPROVAL OF PETITIO:\ FOR REFEREXDUi\f OF AMENDED SENATE 
BILL NO. i2-\VEIGHIXG OF COAL AT THE :-.TINES. 

CoLUMBUS, OHio, June 14, 1915. 

HoN. GEORGE B. 0KEY, Columbus, Ohio. 
DEAR SIR:-You have submitted to me for my certit1cate a petition for refer­

endum, the synopsis of which reads as follows: 

"The act, known as amended senate bill Xo. 72 (the Gallagher act), 
was passed 1\lay 15, 1915, approved 1fay 26, 1915, and amends sections 
978-1, 978-2, 978-3 and 978-6 of the General Code of Ohio, relating to the 
weighing of coal at the mines." 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled law. 

502. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

:\TAYOR-NO JURISDICTIOX AGAIXST i\IIXOR-MUST TRAXSFER CASE 
TO JUVEXILE COURT-FEES FOLLOW CASE-HOW PAID. 

A mayor has 110 jurisdiction to dispose of a case against a mi11or under eighteen 
:years of age other tha1z to trausfer the case to the juvenile judge. Fees and costs 
origi11olly made, are to follow the case for allowance and payme11t u11der section. 
1682, G. C. 

CoLUMBUS, OHIO, June 14, 1915. 

Bureau of hzspection and Supervision of Public 0 /fices. Department of Auditor 
of State, Columbus, Ohio. 

GENTLEli!F:N :-This office is in receipt of a request for an opinion from Mr. 
Freel S. Scott. city solicitor of ::\ elsonville, which request is made by him at the 
instance of Xathan Hill, mayor of the city of Xelsonville, and is as follows: 

"Have the police officers of our city authority to make arrests and 
bring before me as such mayor, minors under the age of eighteen years for 
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the violation of laws of the state of Ohio and city ordinances, and have I, 
as such mayor, authority under section 1659, of -the General Code of Ohio, 
to certify such minor defendants to and before the probate judge, acting 
in the capacity of juvenile judge of Athens county, Ohio? 

"Will costs created in the bringing of such minor defendants before me 
as such mayor for the violation of state laws follow the case upon certifi­
cation by me as such mayor to said probate judge? 

" (Change from 1659, G. C., to 103 0. L., 874, 17 to 1S years.) 
"Sec. 1659, 103 0. L., 874, Ohio Laws. '\\"hen a minor under the age 

of eighteen years is arrested, such child, instead of being taken before a 
justice of the peace or police judge, shall be taken directly before such 
juvenile judge, or, if the child is taken before a justice of the peace or a 
judge of the police court, it shall be the duty of such justice of the peace 
or such judge of the police court, to transfer the case to the· judge exercising 
the jurisdiction therein provided.' 

"This section seems to divest justices of the peace and police judges oi 
jurisdiction to hear complaints against minors under eighteen years of age. 
It is to be observed that the mayor is not included in this section, and it 
does not expressly apply to his court according to said section. 

"Sec. 4534, 102 0. L.. page 476. 'In felonies and other criminal pro­
ceedings not herein provided for, such mayor shall have jurisdiction and 
power, throughout the county, concurrent with justices of the peace, 
* * *' 

"Lately it has been the practice of the probate judge of Athens county, 
acting in the capacity of juvenile judge to disregard certifications of cases 
where minors under the age of eighteen years have been brought before 
the mayor of the city of Nelsonville, Ohio, for the violation of state laws 
and requiring complainants to file an additional affidavit before him as such 
juvenile judge, allowing officers of the city of Xelsonville no fees for mak­
ing original arrests or expenses incurred. 

''I would be pleased to have an opinion as to whether or not mayors 
ha\·e power under section 1G59 by reason of section 4534 to certify minor 
defendants under the age of eighteen years to and before the juvenile 
judge, and if there is any provision as to cost incurred in mayors' courts." 

Section 1659, of the General Code, as amended in 103 0. L., 374, is as follows: 

''\Vhen a minor under the age of eighteen years is arrested, such child, 
instead of being taken before a justice of the peace or police judge, shall 
be taken directly before such juvenile judge; or, if the child is taken before 
a justice of the peace or a judge of the police court, it shall be the duty 
of such justice of the peace or such judge of the police court, to transfer 
the case to the judge exercising the jurisdiction herein provided. The officers 
having such child in charge shall take it before such judge, who shall pro­
ceed to hear and dispose of the case in the same manner as if the child had 
been brought before the judge in the first instance." 

Under the provisirms of section 1639 of the juvenile court law: 

"Courts of common pleas, probate courts and insolvency courts and 
superior courts, where- established, shall have and exercise. concurrently, 
the powers and jurisdiction conferred in this chapter. <-• * (•" 
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It is further provided that: 

"Judges of such courts ':' 
designate one of their number 
jurisdiction. * * *" 

* '~ at such times "as they determine, shall 
to transact the business arising under such 

\Yhen such a designation has been made, all cases of violation of the law 
involving minors under the age of eighteen years arc within the jurisdiction of 
the ju~·enile court, at least in the first instance, subject to the transfer of jurisdk· 
tion by the juvenile judge, as provided for in section 1(>81, of the General Code, 
which is as follows: 

''\Vhen any .information or complaint shall be filed against a delinquent 
child under these prO\·isions, charging him with a felony, the judge may 
order such child to enter into a recognizance. with good 'and sufficient surety, 
in such amount as he deems. reasonable, for his appearance before the court 
of common pleas: at the next term thereof. Th~ same proceeding shall 
be had thereafter upon such complaint as now authorized by law for the 
indictment, trial, judgment and sentence of any other person charged with 
a felony." -. 
Section 1682, of the General Code, is as follows: 

"Fees and costs in all such cases with such sums as are 11ecessary for 
the incidental expenses of the court and its officers. and the costs of trans­
portation of children to places to which they have been committed, shall be 
paid from the county treasury upon itemized vouchers, certified to by the 
judge of the court." 

\Vhile there is no prov1s1on of law authorizing mayors to certify minor de­
fendants under the age of eighteen years to and before the juvenile court under 
the provisions of section 1659 of the General Code, quoted above, it is provided 
that when a minor under the age of eighteen years is arrested, if taken before a 
justice of the peace or police judge such police judge or justice of the .Peace shall 
transfer the case to the judge exercising jurisdiction as juvenile judge, and it is 
expressly made the duty of the officer having such minor in charge to take the 

. minor before the juvenile judge, who shall proceed to hear and dispose of the case 
in the same manner as if the child had been brought before him in the first in­
stance. 

Section 4534, of the General Code, is as follows: 

"In felonies. and other criminal proceedings· not herein provided for, 
such mayor shall have the jurisdiction and power, throughout the county, 
concurrent with justices of the peace. The chief of police shall execute 
and return all writs and process to him directed by the mayor, and shall 
by himself or deputy attend on the sittings of such court, to execute the 
orders and process thereof and to preserve order therein, and his jurisdic­
tion and that of his deputies in the execution of such writs and process, 
and in criminal cases, and in cases of violations of ordinances of the 
corporation shall he co-extensive with the jurisdiction of the mayor therein. 
The fees of the mayor in all cases, excepting those arising out of violation 
of ordinances, shall be the same as those allowed justices of the peace for 
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similar ~en·ices, and the fees of the chief of police or his deputies in all 
cases, excepting those arising out of violations of ordinances shall be the 
same as those allowed sheriffs and constables in similar cases." 

It is my opinion, therefore, that under the provisions of section 1659, of the 
General Code, as amended and quoted above, the juvenile judge has exclush·e 
jurisdiction to try and dispose of cases involving violations of law by minors 
under the age of eighteen years, subject to the exceptions made in section 1681, 
of the General Code; and that while a mayor has no jurisdiction to finally dispose 
of such a case he is, by the provisions of section 1659, of the General Code, 
authorized to transfer the case to the juvenile judge, it then becoming the duty 
of the officer having the minor in charge to take him before such juvenile judge. 

Section 1659 of the General Code, quoted above does not specifically menti0n 
mayors; however, there can be no question but that it was the intention of the 
legislature to vest the jurisdiction over minors under the age of eighteen years 
in the juvenile court for final disposition, except when the charge involving such 
minor was a felony. Therefore a mayor has no jurisdiction to dispose of a 
juvenile case brought before him other than to transfer it to the juvenile judge 
of the county. 

It is not necessary or requisite that a new affidavit be filed when such transfer 
is made, and the fees properly made in the first instance may be allowed and 
follow the case for payment under the provisions of section 1682 of the Gener~ 
Code. 

A copy of this opinion has been sent to Mr. Fred S. Scott, city solicitor of 
Nelsonville, also to Mr. Nathan Hill, mayor of Nelsonville, for their information. 

503. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF PROCEEDINGS OF BOARD OF EDU­
CATION OF :\IT. VERNON, OlllO, FOR ISSUANCE AXD SALE OF 
BO:\fDS TO INDUSTRIAL COM:\1ISSION OF OHIO. 

CoLUMBUS, OHIO, June 15, 1915. 

llldustrial Colllu.tissioll of Ohio, Colttlllbus, Ohio. 
GENTLEM~:N :-

I X RE :-Bonds of the city school district of l-1 t. Vernon, Ohio, in 
the amount of $50,000.00 accepted by the industrial commission under 
resolution of June 1, 1915. 

I hereby certify that 1 have examined the transcript of the proceedings of the 
l.oaro of education of the city school district of l-1t. Vernon, Ohio, relative to the 
i~suance and sale of the above bonds, also the specimen bond with the coupon 
attached. 1 find that said bonds are issued for the purpose authorized by Ia\\·; 
that the proceedings of the said hoard of education and other officers have he en 
regular and in conformity with statutory provisions; that the amount of said bonds 
and of the tax levy which will be necessary to pay interest thereon and to create 

33-A. G. 
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a sinking fund sufficient for their redemption when due exceeds no statutory limi­
tation; and that the form of the said bonds and coupons, as indicated by the 
:;pecimen copy, is properly drawn. 

I therefore certify that said bonds, when properly executed and delivered, will 
constitute, in the hands of the legal holders thereof, valid obligations of the said 
city school district. 

504. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF PROCEEDINGS OF BOARD OF EDU­
CA TIOJ\' OF REYNOLDSBURG, OHIO, VILLAGE SCHOOL DISTRICT. 

CoLUMBUS, OHio, June 15, 1915. 

fndustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

IN RE :-Bonds to the amount of $5,000.00 of the Reynoldsburg village 
school district, Franklin county, Ohio, accepted by resolution of the indus­
trial commission of Ohio, on June 1, 1915. 

I have carefully examined the transcript of the proceedings of the board of 
education of the Reynoldsburg Yillage school district, Franklin county, Ohio, which 
was submitted to me June 12, 1915, and I am of the opinion that said board of 
education has acted under the authority and in compliance with the laws of Ohio 
relative to the issuance of said bonds; that the same are not in excess of any 
statutory limitation upon the bond-issuing authority of the said school district, 
and that a sufficient tax levy can be made within the limitations prescribed by law 
to pay the interest and create a sinking fund for the redemption of said bonds as 
they become due, and that said bonds, if properly prepared and executed, will be 
yalid and binding obligations of the said village school district. 

,\s no form of the proposed bonds and coupons has been submitted for my 
approYal, I suggest that final acceptance be withheld until I have an opportunity 
of inspecting the executed bonds and coupons. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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505. 

:\!OTHERS' PE:\SIO:\ ACT-DIVORCE-1:\IPRISOX:\IEXT OF HCSBA:\D 
PRIOR TO GRA:\TIXG DIVORCE-WIFE ELIGIBLE TO :'IIOTHERS' 
PEXSIOX. 

Divorce of wife from husband, who prior to tlze divorce was imprisoned, does 
110t render her i11eligible to relief under the mothers' pension act. 

CoLl:~IBus, OHIO, June 15, 1915. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Audilnt 
of State, Colu111bus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your letter of June 8th, 

which is as follows: 

"\Ve are enclosing herewith a letter from .Hon. A. C. Risinger, juvenile 
judge of Preble county, and would request your written opinion upon the same. 
As the judge insists that this is rather urgent, an early reply is requested." 

\Vith your letter you enclosed a communication from Juvenile Judge A. C. 
Risinger, of Eaton, Ohio, which is as follows: 

"Ida Kennedy files her application in Preble juvenile court for mother's 
allowance. She was divorced from her husband, ::\Iarion Kennedy, on 
December 28, 1914, on account of his aggressions. However, on October 
19, 1914, he plead guilty of forgery and was committed and is now im­
prisoned in the ::O.Iansfield Reformatory. All the facts as to her necessitous 
condition and need of assistance in order to abide with her child of tender 
years are in her favor. She is rather influentially represented and l have 
indicated to her representative my skepticism as to the claim of propriety 
of an allowance in that her ex-husband is a prisoner but not an existin~ 
husband. It is urged that the conditions are such as to come within the 
spirit of the statute. ln order to satisfy parties and make sure of correct­
ness l place the matter before you in the hope that you will render me 
assistance by your advices. The child is sick and the parties are rather 
insistent and impatient. An early reply, consistent with official convenience, 
will be quite satisfactory." 

The application filed by Ida Kennedy, referred to in the judge's letter, is based 
on the fact that l'.!arion Kennedy, from whom she was divorced on Dl'cemh<:r 2R, 
1914, is imprisoned in the :'lfansfield Reformatory. 

Section 1683-2, of the General Code, ( 103 0. L., 877) is as follows : 

"For the partial support of women whose husbands are dead, or 
become permanently disabled for work by reason of physical or mental 
infirmity, or whose husbands are prisoners, or whose husbands have de­
serted, and such desertion has continued for a period of three years, when 
such women are poor, and are the mothers of children not entitled to 
receive an age and schooling certificate, and such mothers and children 
have been legal residents in any county of the state for two years, the 
juvenile court may make allowance to each of such women, as follows: 
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:\ot to exceed fifteen dollars a month, when she has but one child not 
entitled to an age and schooling certificate, and if she has more than one 
child not entitled to an age and schooling certificate, it shall not exceed 
fi £teen dollars a month for the first child and seven dollars a month for 
each of the other children not entitled to an age and schooling certificate. 
The order making such allowance· shail not be effective for a longer period 
than six months, but upon the expiration of such period, said court may 
from time to time, extend such allowance for a period of six months, or 
less. Such homes shall be Yisited from time to time by a probation officer, 
agent of an associated charities organization, a humane society, or such 
other agents as the court may direct, provided that the person who actually 
makes such visits shall be thoroughly trained in charitable relief work, and 
the report or reports of such visiting agent shall be considered by the 
court in making such order." 

In the section quoted above it will be noted that the provision relative to 
imprisonment is to be read as follows: 

"For the partial support of women * * * whose husbnads are 
prisoners, * 

The purpose of the mothers' pension act is to supply aid to mothers who have 
lost the support of their busbands through some of the causes enumerated in 
section 1683-2, to the end that the mother may have the means necessary ·to "save 
the child or children from neglect, and to avoid the breaking up of the home of 
snch women." as provided in section 1683-3 of the General Code (103 0. L., 878). 

In your letter you refer· to the fact that as the woman referred to is divorced 
from her husband some question has arisen as to her eligibility for relief under 
the statute. There is evidently no question but that Tela Kennedy was eligible to 
receive relief during the interval 'between the elate of the imprisonment of her 
husband and the time of securing her diYorce. The question naturally arises as to 
what bearing the divorce had on her rights, if any, which accrued prior to the 
di\·orce. 

The mothers' pension law was by act of the legislature made a part of the 
juvenile court law, and in accordance with the provisions of section 1683, of the 
General Code, is entitled to a liberal construction to the end that its purposes may 
he carried out fully. 

The securing of the divorce by I cia Kennedy did not. remove her disability 
111 the slightest. 

In an opinion rendered by my predecessor, Hon. Timothy S. Hogan, on· a 
similar provision of the mothers' pension law to Hon. Charles Krichbaum, under 
date of January 29, 1914, he held as follows: 

"The third case which you mention is one which, in my opinion, falls 
within the provisions of the law. Section 1683-2, the pertinent provision of 
which has already been quoted, mentions the desertion of the husband, 
continuing for a period of three years, as a condition of relief. Nothing 
is said about divorce. If the ·actual desertion, on the part of the husband, 
is established, in my mind, it is immaterial whether a divorce' has been 
obtained hy the mother on that account, or not." 

I am in entire accord with the holding of :\1r. Hogan, supra, and it is my 
opinion that, subject, of course, to your determination of the various questions of 
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' law and fact which may be involved, the fact that Ida Kennedy is now divorced 
from her husband, who was imprisoned while her husband, does not of itself 
render her ineligible to relief under the mothers' pension act. 

A copy of this opinion has been forwarded to Judge Risinger for his infor­
mation. 

506. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE BOARD OF HEALTH-HAS AUTHORITY TO REQUIRE DRIXK­
IXG CUPS AT SODA FOUXT AINS TO BE CLEAXSED IN BOILING 
WATER OR REQUIRE IXDIVIDUAL SAXITARY DEVICES TO PRO­
TF;CT HE{\L TH. 

TV/zen by reason of the repeated ztse thereof, infectiozts a11d contagious dis­
eases are commzmicated through the medium of drinkilzg cups, glasses, vessels, 
spoo11s. etc., at soda fozmtains to that degree which substa11tially affects the public 
health, the state board of health is authori::ed to make a rule or regulation pro­
hibitillg the repeated use of such cups, etc., that have zzot been thoroughly c/ea~tsed 
by washi11g i11 boiling water or i11 lieu thereof to permit the use of.sanitary devices 
for individual use only. 

CoLUMBUS, OHIO, June 15, 1915. 

The Stale Board of Health, Columbus, Ohio. 
GENTLEMEN :-I have your request for an opinion as follows: 

"Has the state hoard of health the authority to adopt an order pro­
hibiting the usc ar soda fountains and like places of any drinking cup, 
glass, vessel, spoon. etc., that has not been thoroughly cleansed by washing 
in boiling water after use hy each individual, or in lieu of such pro­

"ccdure to permit the usc of sanitary devices for individual use only?" 

Section 1237, G. C., provides as follows: 

''The state board of health ,hall have ~upervision of all matters relating 
to the preservation of the life and health of the people and have supreme 
authority in matters of quarantine, which it may declare and enforce, 
when none exists, and modify, relax or abolish, when it has been established. 
It may make special or standing orders or regulations for preventing 
the spread of contagious or infectious diseases, for governing the receipt 
and conveyance of remains of deceased persons, and for such other sanitary 
matters as it deems best to control by a general rule. It may make and 
enforce orders in local matters when emergency exists, or when the 
local board oj health has neglected or refused to act with sufficient prompt­
ness or efficiency. or when such board has not been established as pro­
vided by law. In such cases the necessary expense incurred shall be 
paid by the city, village or township for which the services are rendered." 

The provisions of section 1237 above quoted con fer upon the state board of 
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health the power to make special or standing orders or regulations for preventing 
the spread of contagious or infectious diseases, and it is assumed that the purpose 
of the board in making such an order as that about which you inquire, is to 
prevent the spread of such diseases by the repeated use of various utensils at 
public soda fountains without sterilization. 

The state board of health is charged with the exercise of a public function 
primarily for the protection and conservation of the pubtic health and is con­
cerned with isolated individual cases only insofar as the same constitute a menace 
to the public health. The purpose of this regulation, as above stated, in itself 
assumes that the repeated use at soda fountains of drinking cups, glasses, vessels, 
spoons, etc., which have not been cleansed and sterilized by washing in boiling 
water, constitutes a medium through which contagious and infectious diseases 
are spread and communicated. This is a question of fact of controlling influence 
in determining whether or not the contemplated order is reasonable and necessary. 
It is the fundamental purpose of the legislation of the state relative to matters 
of health, that the same be made applicable to conditions existing or which may 
with some degree of certainty be anticipated rather than to mere theory. Hence, 
that such order as suggested may be reasonable and necessary to the protection 
and preservation of public health, it must be first determined as a matter of fact 
that without the enforcement of such order, rule or regulation, under known exist­
ing conditions, or conditions which may be reasonably anticipated, such spread of 
such contagious and infectious diseases wlll be effected as will in a substantial 
way be detrimental to the public health. In other words, such order is not made 
either necessary or reasonable by the mere fact that it is possible that a con­
tagious and infectious disease may be communicated through the medium of 
drinking cups, etc., at soda fountains, not sterilized, as suggested, in isolated 
cases, but it is essential that such order be reasonable and i1ecessary, that condi­
tions be such that it may be reasonbly anticipated that the communication of such 
contagious or infectious diseases through the medium of drinking cups, etc., at soda· 
fountains in the absence of such order or sterilization is of sufficient frequency 
to affect the public health in some substantial way, is distinguished from a mere 
speculative impairment of the same. 

Legislation for the protection of the health of the people is clearly an exercise 
of the police power by the legislature which may be delegated by it to such 
agencies as it may deem best suited for the purpose. That the state board of 
health should have control of a matter such as the prevention of the spread of 
diseases is apparent from the nature of the case, involving, as it does, the neces­
sity for uniformity in all parts of the state. 

While there has been no judicial decision on the particular question asked 
hy you, the decision of the case of Board of Health v. Greenville, 86 0. S. I, 
involving the authority of the state board of health to make orders requiring the 
purification of sewage and public water supply, is in point. In that case the 
court discussed the power of the state hoard of health to make such orders quite 
fully and. sustained the constitutionality of that law in every respect. The follow­
ing is from the opinion of the court at page 21: 

"This particular legislation now under consideration is designed to pre­
serve and protect the public health and comfort, and, therefore, falls directly 
within the police power of the state. This power includes anything which is 
reasonable and necessary to secure the peace, safety, health, morals and 
best interests of the public. It is now the settled law that the legislature 
of the state possesses plenary power to deal with these subjects so long 
as it does not contravene the constitution of the United States or infringe 
upon any right granted or secured thereby, or is not in direct conflict 
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with any of the provisions of the constitution of this state, and is not 
exercised in such an arbitrary and oppressive manner as to justify the 
interference of the courts to prevent wrong and oppression." 

The powers of the state board of health to make rules and regulations under 
section 1237, G. C., are analogous to the powers to make orders for the purification 
of sewage and public water supply to such an extent that it can be said that the 
powers of the state board of health under section 1237 are broad enough to support 
an order such as you suggest, providing the same is reasonable and necessary The 
means to be used to accomplish the desired purpose are in the discretion of the 
state board of health subject to the same limitations as to reason and necessity. 

I am, therefore, of the opinion that if your board finds that disease is being 
or has been spread among the people to a degree substantially affecting the public 
health through the repeated use, without sterilization, of glasses, spoons and other 
utensils at public soda fountains and that a rule requiring that all such utensils 
should be thoroughly cleansed by washing in boiling water after use by each 
individual or by the installation of sanitary devices for individual use only, would 
in a substantial way effectively prevent such spread of disease, the board has the 
power to make such an order and that it is the duty of the local officials to enforce 
the same. 

507. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR ROAD IMPROVEMENTS IN HIGH­
LAND AND COLUMBIANA COUNTIES. 

CoLnMRVS, OHIO, June 15, 1915. 

HoN. CLINTON CowEN, State Highway Co11mlissioller, Columbus, Ohio. 
DEAR SIR :-I have your communications of June 11 and June 15, 1915, trans­

mitting to me for examination supplemental final resolutions as to the following 
roads: 

"Hillsboro-Piketon, Highland county, pet. Ko. 1415, I. C. H. No. 261. 
"Salem-Unity, Columbiana county, pet. No. 1445, I. C. H. No. 86." 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EowARD C. TuRNER, 

Attorney Gmeral. 
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508. 

COUNTY CO:\Il\IISSIO~ERS-WITHOUT .\UTHORITY TO ENTER lNTO 
CO~TRACT WITH ELECTRIC CO:\fPA~Y TO CO~STRUCT AT 
COU:\TY'S EXPEXSE ELECTRIC LIXE FRO:\I CO:\IPANY'S PLANT 
TO CHILD REX'S HO:\IE-SURPLUS OF SPECIAL TAX LEVY :MUST 
BE TRANSFERRED BY COl\DTISSIOl\ERS TO SINKING FUND­
TRANSFER OF COUXTY FUNDS THAT MAY BE :\lADE ON ORDER 
OF CO:\IMOl\' PLEAS COURT-COM:\USSIONERS MAY ISSUE BONDS 
IF ELECTORS APPROVE FOR LIGHTING BUILDINGS AT SAID 
HO:\IE-DIPLIED AUTHORITY TO PROPERLY FURNISH COUNTY 
CHILDREN'S HOME IN COUNTY COMMISSIONERS. 

The commissioners of a county have no authority i1t law to enter into a con­
tract with an electric company, according to the terms of which said electric com­
pany would construct, at the expense of the county, an electric line from its light 
plant to the children's home in said county, over which line said electric company 
would furnish current to said home for lighting purposes. 

Under the provisions of section 5654, G. C., as amended in 103 0. L., 521, it 
is the duty of the county commissioners to transfer any surplus of the proceeds of 
a special tax levy, which cannot .. be used, or is not needed, for the purpose for 
which said tax was levied, to the sinking fund of the county, and, upon their 
failure to make such transfer, said surplus automatically reverts to said sinking 
fund. 

The commissiouers of a cou11ty may, ou the order of the commou pleas court, 
upon application made under authority of section 2296, G. C., as amended in 103 
0. L. 522, and in compliance with the requiremetzts of section 2297, et seq., G. C., 
transfer a part of any county fund, other than the proceeds or balauces of special 
levies, loans or bond issues, not needed for the purpose for which said fund is 
established, to another fund or to a new fund by them created. 

Where the commissioners of a county, acting under authority a11d in compliance 
'With the provisions of section 3077, G. C., as amended in 103 0. L., 889, have sub­
mitted to a vote of the electors of said county the question of establishing a county 
children's home and the issue of bonds or 11otes of the cou11t)' to provide funds 
therefor, and, the vote being favorable, said commissioners have proceeded to 
purchase a site and erect buildings thereon for said home, under authority of 
section 3078, G. C., said commissioners may issue additional bonds for the purpose 
of securing the necessary fuuds to provide for the proper lighting of said buildings, 
in compliance with the provisions of section 3079, G. C., if, upon submitting the 
question of said additional issue to a vote of the electors of the county, in the 
manner provided by section 3077, G. C., as amended, the vote of said electors is 
favorable to said additional issue. 

The county commissioners have implied authority, under the provisions of 
section 3078, G. C., to properly fumislz the cou11ty clzi./dren's home before turning 
the same over to the management and control of the tmstces of said home, ap­
pointed u11der authority of section 3081, G. C. 

CoLUMBus, 0Hro, June 16, 1915. 

HoN. CHARLES L. BERliiONT, Prosecuting Attome)'. Mr. Vernon,'Ohio. 
DEAR SIR :-In your letter of :\fay 5th you request my opinion, as follows: 

"In 1912, the commissioners of Knox county, Ohio, submitted to the 
electors of Knox county, the question of establishing a children's home 
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for Knox county and the issue of county bonds to provide funds therefor. 
The vote at said election was favorable to said question and $25,000.00 in 
bonds were issued. 

"In 1905, the commissioners made a levy by virtue of section 14654, 
G. C., to aid a private children's home and about $6,000.00 was realized as a 
result of said levy. For some reason the said sum of $6,000.00 was never 
turned over to the trustees of said private children's home, but has re­
mained in the county treasury to the credit of the orphans' home fund. 

"In 1913, a levy was made by the commissioners for the purpose of 
·maintaining the county children's home, for which they were about ready 
to let the building contract, and about $5,000.00 has been realized from this 
levy. 

"It now becomes necessary to have an electric light line constructed 
from the city of :\It. Vernon, Ohio, to this c'hildren's home, which will 
necessitate an expenditure of about $1,000.00. 

"The question that I now want to propound is 'Can any part of the 
$6,000.00 or the $5,000.00 mentioned above be used for the purpose of 
constructing this electric light line and if not have the commissioners power 
to borrow money for this purpose? 

"The commissioners are without funds to do this work unless they 
have the power to borrow money or can use a part of the sums above stated. 

"I desire to furthe.r inquire as follows: 
"Section 3081 of the General Code reads as follows: When the neces­

sary site and building are provided by the county, the commissioners shall 
appoint a board of four trustees, etc. 

"Whose duty is it to furnish this children's home with furniture, etc.? 
Is it the duty of the commissioners or would the trustees have authority 
to do this under section 3104 ?" 

In answer to my request for additional information relative to . the terms 
of the proposed contract between the commissioners of Knox county and the Mt. 
Vernon Electric Company, I have your letter of June 2nd, which is as follows: 

"Tn answer to your letter of :\lay 29th, f will say that the county 
commissioners met yesterday. and l took up the question of the contract 
they were contemplating making with the electric company of this city. 

"They informed me that the only contract they had thought of making 
with this electric company was one for furnishing current for the county 
children's home, hut this home is at such a distance from the city that 
the electric company will not build and maintain the line leading to it, and 
this would have to be done by the commissioners. 

"The commissioners further informed me that they had never con­
templated furnishing the property owners along this' line with electricity. 

"If you should determine that the commissioners are without authority 
to build this line, I think that they would install an electric plant of their 
own at this home, providing th~t they can get the available funds." 

In submitting to the electors of Knox county the question of establishing a 
children's home for said county, and the issue of bonds .to provide funds therefor, 
the commissioners of said county acted under authority of section 3077, which, 
prior to its amendment in 103 0. L., 889, provided as follows: 

"When in their opinion the interests of the public so demand, the 
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commissioners of a county may, or upon the written petition of two hundred 
or more taxpayers, shall, at the next regular election submit to the 
qualified electors of such county, or of the counties forming a district, the 
question of establishing a children's home for such county or district, and 
the issue of county bonds or notes to provide funds therefor. Notice 
of such election shall be published for at least two weeks prior to taking 
such vote, in two or more newspapers printed and of general circulation 
in such county or in the counties of the district, and shall state the maximum 
amount of money to be expended in establishing such home." 

Section 3078, G. C., provides : 

"If at such election a majority of electors voting on the proposition 
are in favor of establishing such home, the commissioners of the· county, 
or of any adjoining counties in such district, having so voted in favor 
thereof, shall provide for the purchase of a suitable site and the erection 
of the necessary buildings and provide means by taxation for such purchase 
and the support thereof. . Such institution shalJ be styled the children's 
home for such county or district." 

Section 3079, G. C., provides : 

"In anticipation of the collection of taxes levied or to be levied for the 
purchase of such site and erection of such buildings, or for the purchase 
of a suitable site and buildings already erected thereon, the commis­
sioners of any county may issue the notes or bonds of the county, to bear 
interest not to exceed six per cent. per annum, payable semi-annualJy, which 
shall not be sold for less than their par value." · 

I understand that the building for the children's home is not yet completed 
and that the county commissioners find that they will not have sufficient funds 
to provide for the lighting of said building. 

In your first letter you inquire whether the said commisioners may use any 
part of the sum of $6,000.00, in the county treasury to the credit of the orphans' 
home fund, or of the $5,000.00 in said treasury to the credit of the children's home 
maintenance fund, for the purpose of constructing an electric light line from 
the city of M t. Vernon to said cl1ildren's home according to the terms of the 
proposed contract referred to, or, if they can not use a part of either of said funds, 
whether they may borrow money for said purpose. 

While 1 am. of the opinion that the authority of the county commissioners 
to purchase a site and erect a building for the county children's home, under 
the above provisions of the statute, carries with it the implied authority to provide 
for the proper lighting of such home, I find no provision of the statute under 
which said county commissioners have either express or implied authority to enter 
into a contract with the electric company of Mt. Vernon, according to the terms 
of which said electric company would construct an electric light line from said 
city of Mt. Vernon to said children's home, at the expense of the county, and 
furnish current to said home for lighting purposes at a charge to be agreed upon 
between said county commissioners and said electric company. I am of the opinion, 
therefore, that said county commissioners have no authority in law to make such 
a contract with said electric company. 

However, since receiving second letter, I have been informed by Mr. P. S. 
Keiser, of your city, that the county commissioners are about to abandon the 
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plan of contracting with the electric company and have about decided to provide 
for their own lighting system, as they find it will he much less expensive than 
the form('!r plan. 

In my conversation with you over the telephone you confirmed this informa­
tion given by .:\Jr. Keiser and further stated that the ~um of $6,000.00 which was 
raised by the county commissioners hy tax levy in 1905 was never turned over 
to the trustees of the orphans' home in said county, owing to the fact that at 
that time there was a dispute as to the proper disposition of the fund; that said 
orphans' home was no longer in exi~tcnce and that the said sum of $6,000.00 is 
111 the treasury to the credit of the said orphans' home fund. 

Section 5 of article XII of the constitution provides: 

"I'\o tax shall be levied, except in pursuance of law; and every law 
imposing a tax, shall state, distinctly, the object of the same, to which 
only, it shall be applied." 

It is evident, however, that, inasmuch as the orphans' home, to aid which 
the county commissioners of Knox county in 1905- made a levy under authority 
of the statute now known as section 14654 of the Appendix to the General Code, 
is no longer in existence, the aforesaid sum of money in the county treasury to 
the credit of said orphans' home fund is no longer needed for the purpose for 
which such levy was made. 

I call your attention to the provisions of section 5654, as amended in 103 0. 
L., 521, which are as follows: 

"The proceeds of a special tax. loan or bond issue shall not be used 
for any other purpose than that for which the same was levied, issued or 
made, except as herein provided. When there is in the treasury of any 
city, village, county, township or school district a surplus of the pro­
ceeds of a special tax or of the proceeds of a loan or bond issue which 
cannot be used. or which is not needed for the purpose for which the tax was 
levied, or the loan made, or the bonds issued, all of such surplus shall be 
transferred immediately by the officer, board or council having charge of 
such surplus, to the sinking fund of such city, village, county, township 
or school district, and thereafter shall be subject to the uses of such 
sinking fund." 

It was the duty of the commissioners of Knox county, when the above amend­
ment to section 5654 became effective, to immediately transfer the aforesaid sum 
of $6,000.00 from the orphans' home fund to the .sinking fund of said county, 
commonly known as the county debt fund, and upon their failure to make such 
transfer I am of the opinion that said sum automatically reverted to said county 
debt fund under the above provisions of the statute, so that no part of said sum 
may now be considered available for any purpose other than for sinking fund 
purposes. 

Section 2296, G. C., as amended in 103 0. L., 522, provides: 

"The county commissioners, township trustees, the board of education 
of a school district, or the council, or other board having the legislative 
power of a municipality, may transfer public funds, except the proceeds or 
balances of special levies, loans or bond issues, under their supervision, 
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from one fund to another, or to a new fund created under their respective 
supervtston, in the manner hereafter provided, which shall be in addition 
to all other procedure now provided by law." 

If any part of the sum of $5,000.00 in the county treasury to the credit of 
the children's home. maintenance fund will not be needed for such purpose, or if 
any part of any county fund, other than the pwceeds or balances of special levies, 
loans or bond issues. is not needed for the purpose for which said fund was 
established, I am of the opinion that the county commissioners may, on the order 
of the common pleas court, upon application duly made under authority of section 
2296, G. C., as amended, and in compliance with the requirements of sections 2?!J7, 
et seq., of the General Code, transfer such part of said fund to the children's 
home building fund, to be used by said county commissioners in establishing a 
proper lighting system for said building. 

The only authority conferred by statute upon the county commissioners to 
borrow money for the purpose of establishing a county children's home is found 
in sections 3077, et seq., of the General Code, as above quoted. Inasmuch as 
this authority has been exercised and bonds were issued by a vote of the electors 
of Knox county, I ani of the opinion that it will be necessary for said county 
commissioners to submit to the electors of Knox county the question of issuing 
additional bonds for the purpose of securing the necessary funds to provide for 
said lighting system, in the manner provided by section 3077, G. C., as amended, 
and that if the vote of said electors is favorable to said additional issue the same 
may be made in compliance with the requirements of section 3079, G. C. 

You further inquire whether it is the duty of the county commissioners to 
provide the necessary furniture for said children's home, upon the completion 
of the construction of the building for said home, or whether this duty is placed 
upon the trustees of said home by the provisions of section 3104, G. C., as amended 
in 103 0. L., 893. 

Section 3081, G. C., provides for the appointment of four trustees for the 
county children's home after the necessary site and buildings have been provided 
by the county. 

After said trustees have been appointed and have been placed in charge of the 
children's home, it becomes their duty, under section 3104, G. C., as amended, at 
the time of making their annual report to the county commissioners, to file with 
said commissioners an estimate .;n writing of the wants of said home for the succeeding 
year, said estimate to specify separately the amount required for each of the following 
purposes, to wit: First, maintenance: second. repairs; third, special improvements. 

Under the provisions of section 3104, G. C., as in force prior to its amendment 
in 103 0. L., 893, the trustees of the children's home were required to report 
quarterly to the commissioners of the county the condition of the home and at the 
time of making such report to file with said commissioners an estimate in writing 
of the wants of said home for the succeeding quarter. In such estimate said 
trustees were required to specify separately the amounts needed for each of the 
purposes enumerated therein, the seventh item being for furniture. 

Under the provisions of the statute as amended, the trustees are only required 
to make an animal report to the county commissioners and to estimate the needs 
of the home for the succeeding year under the three general heads as above 
set forth. 

\Vhile I think that the trustees of the home, under the provisions of the statute 
as amended, still have authority to request an allowance for the purchase of such 
additional furniture for the home as they may deem necessary, under the general 
head of "maintenance," and that the county commissioners, under authority of 
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section 3105, G. C., may make an appropriation for this purpose, I do not think 
that th6 provisions of section 3104, G. C., as amended, taken in connection with 
the provisions of sections 3105 and 3106, G. C., confer authority upon said trustees 
to equip the children's home with furniture in the first instance. 

Under section 30i8, G. C., the county commissioner~ have authority to provide 
for the purchase of a suitable site and the erection of the necessary buildings for 
the county children's home and to provide means by taxation for such purchase 
and the support thereof. 

Replying to your second question, I am of the opm10n that said commis­
sioners have the implied authority under the above provisions of section 30i8, G. 
C., to properly furnish the building for said children's home before turning the 
same over to the management and control of the trustees of said home. 

509. 

Respectfully, 
EDWARD c. Tt:R~ER, 

Attome:y General. 

ROADS AND HIGHWAYS-AUTHORITY OF OFFICIALS TO REPAIR A 
DIRT ROAD PARALLEL TO AXD IN CO::\'XECTIOX WITH DI­
PROVED ROAD. 

The official or officials ch<Jrged by statute with the repair of a11 improved state, 
<Otwty or tow1tslzip road, lza~·e authority to repair a dirt road parallel to and i11 
connection with said improved road. 

CoLUMBUS, OHIO, June 18, 1915. 

HoN. A. B. UNDERWOOD, Prosecuting Attorney, Medi11a, Ohio. 
DEAR Sm :-In your letter of ;..ray 19, 1915, you request my opinion as follows: 

"I am writing you in regard to repair of dirt roads running parallel, and 
along side of improved roads. 

"I have been unable to find any law upon the subject, other than an 
opinion of Attorney General Hogan. In this opinion, ;\(r. Hogan placed 
the duty of repair of such dirt roads upon the township trustees, i. e., 
not upon the improved road authorities. 

"I have always felt, as do most of our ~ttorneys here, that this opinion 
could not have taken into consideration all the facts. It is highly im­
practicable for two sets of authorities to attempt to repair separately what 
is, in fact, but one road. The conflicts which will necessarily arise in 
repairing such roads independently. could be avoided if the duty of repair 
of both roads could be placed on the stone road commissioners. The 
trustees, in this county at least, did not make their levy in anticipation 
of handling the repair of such dirt roads. If :'If r. Hogan's opinion is sound, 
the deterioration of such dirt roads, in this county, is sure to follow. 

"I hope, therefore, :'lfr. Turner, that you will take this matter under 
consideration and render your own opinion as to who bears the duty of 
repairing dirt roads that run parallel to improved roads." 

Permit me to say that upon careful examination of the files of· this office I 
do not fi;1d that this department has ever rendered an opinion upon the question 
submitted. 
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The only provisions of the statutes applicable to dirt roads parallel to and in 
connection with improved roads, are found in sections 1221 atid 7045 of the 
General Code. Section 1221, G. C., provides: 

" '• :\ othing in this chapter (relating to the state highway department) 
shall prevent the state highway commissioner or other authority having 
jurisdiction of such highway (a state highway), from constructing a dirt 
road parallel with and along .side an improved road, if in his or their 
judgment such construction is necessary." 

Section 7045, G. C., relates to the roads of a township or an election precinct 
therein where the trustees have created such township or part thereof into a road 
district, under authority of sections 7033, et seq., of the General Code, and have 
submitted the question of improving the roads of such district to a vote of the 
qualifier! electors therein. This section provides as follows: 

"Thereupon (after a favorable vote of the electors) the trustees shall 
determine the order and manner in which the public ways shall be im­
proved, beginning, so far as practicable, with the main roads. In improv­
ing such public ways the macadamized or graveled portion shall be located, 
when practicable, so as to leave sufficient space for a dirt road at its 
side. The graveled or macadamized portion shall be not less than eight 
nor more than fourteen feet in width, and the gravel or macadam shall 
be not less than twelve inches in depth at each outer side." 

I deem it proper to call your attention to amended senate bill No. 125 entitled 
"An act to provide a system of highway laws for the state of Ohio and to repeal 
all sections of the General Code and acts inconsistent herewith." This bill was 
passed by the general assembly :\fay 17th and will become effective September 4, 
1915. By the provision of section 305 of said bill, the above sections of the General 
Code are repealed and the provisions of said sections are not re-enacted by said bill. 

I find no provision of the statutes as now in force, nor do I find any provision 
in amended senate bill ~o. 125 expressly authorizing township trustees or any other 
official or officials to keep in repair the dirt roads above referred to. 

Section 241 of said amended senate bill No. 125 provides in part: 

"The public highways of the state shall be divided into three classes, 
viz.: state roads, county roads and township roads." 

Section 244 of said amended senate bill provides: 

"The state, county and township shall each maintain their respective 
roads as designated in the classification herein above set forth; provided, 
however, that either the county or township may, by agreement between 
the county commissioners and township trustees, contribute to the repair 
and maintenance of the roads under the control of either. The state, 
county or township or any two or more of them, may by agreement, expend 
any funds available for road construction, improvement or repair upon 
roads inside of a village or a village may expend any funds available for 
street improvement upon roads outside of the village and leading thereto." 

While section 7060-1, General Code, as found in 103 0. L., 402 (the provis{ons 
of which are substantially re-enacted in sections 80 to 84, inclusive, of amended 
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senate bill No. 125), authorizes and requires the trustees of a township to provide 
for dragging the graveled or unimproved roads of a township in the manner 
therein provided, I do not think said provisions of said statutes are applicable to 
a dirt road parallel to and in connection with an improved road, as referred to in 
sections 1221 and 7045 of the General Code, for the reason that said dirt road cannot 
be considered as separate and distinct from said improved road. On the contrary, 
I am of the opihion that said dirt road is a part of said improved road and is 
constructed for the purpose of relieving said improved road of a part of the traffic 
during certain months of the year by affording an extra driveway for said traffic. 

I am informed by Mr. A. H. Hinkle of the state highway department that 
wherever a dirt road has been constructed parallel to an improved road, under 
authority of section 1221, G. C., the state highway commissioner has considered 
it as merely a part of said improved road and that, in repairing the improved 
road, it has been the practice of said department to grade and crown said dirt road 
and to provide proper drainage for it so that it will be available for traffic during 
the summer and fall seasons of the year. 

As I view it, the repair of the dirt road is incidental to the preservation of 
the improved road with which it is connected and of which it is a part. 

I am, therefore, of opinion that the official or officials charged by statute with the 
repair of an improved state, county or township road, have authority to repair 
the dirt road parallel to and in connection with said improved road. 

510. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Getural. 

MOTION PICTURE FILMS-SHALL BE APPROVED BY OHIO BOARD 
OF CENSORS BEFORE EXHTBlTTOl'\ IN PUBLIC SCHOOLS. 

Motion picture films, which !zaire uot bee11 approved by the Ohio Board of 
C e·usors may uot be exhibited 111 the public schools of the state. 

CoLUMBus, OHio, June 18, 1915. 

The Industrial Commissio11 of Ohio, Departlllellf of Film Censorship, Columbus, 0. 
GENTLEMEN :-You have requested my written opinion in answer to an inquiry 

submitted to you by Superintendent R. J. Kiefer, of the Bellefontaine schools, 
enclosing with your request certain correspondence of Superintendent Kiefer, 
which, being somewhat lengthy, need not be quoted but may be summarized as 
follows: 

A large number of industrial establishments are offering motion 
picture films at a very nominal expense, which are considered of great 
value in the teaching of industries, geography and related topics and which 
have not been submitted to the Ohio board of censors for their approval 
and would not be offered if censoring were required. Superintendent 
Kiefer, after statement of facts, inquires as follows: 

"Do the words 'publicly exhibited' in section 871-49, 103 0. L., prevent 
use of films not bearing the stamp of the Ohio board of censors before 
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classes of geography, for instance, in educational institutions, especially 
public schools, for purely instructive purposes when no admission is 
charged?" 

Under the act creating the Ohio board of censors of motion picture films 
and prescribing the duties and powers of such board, 103 0. L., page 399, it is 
provided: 

"Section 871-48. It shall be the duty of the board of censors to exam­
ine and censor, as herein provided, all motion picture films to be publicly 
exhibited and displayed in the state of Ohio. * * * 

"Section 871-49. * * * Before any motion picture film shall be 
publicly exhibited, there shall be projected upon the screen the words 
'approved by the Ohio Board of Censors' and the number of the film. 

"Section 871-52: Any person, firm or corporation who .shall publicly 
exhibit or show any motion picture within the state of Ohio unless it-shall 
have been passed, approved and stamped by the Ohio board· of censors or 
the congress of censors, shall upon conviction thereof be fined not less than 
twenty-five ($25.00) cfollars nor more than three hundred ($300.00) 
dollars, or imprisoned not less than thirty days nor more than one year, 
or both, for each offense." 

In determining the scope of the application of the foregoing provisions of 
the act relating to the "publk exhibition" of motion picture films, regard must be 
had to the purposes and objects sought to be accomplished, and the evils to be 
n medied by the aforesaid legislation. 

The act is manifestly one in the nature of a police regulation and~to provide 
for an official examination and criticism of pictures to be offered for public exhi­
bition, to the end that such exhibitions may not be offensive to the course of good 
grJ\·ernment or subversive of good morals and the peace and welfare of society. 

\\ hile it cannot be maintained that the statutory provisions here referred to 
arc limited in their application to theaters and similar places of public- amusement, 
it cannot he denied that the class of motion pictures exhibited in places of this 
character was the occasion of this legislation and their regulation constituted its 
primary purpose. Indeed, it may be argued with much force that the legislature 
had in mind the passage of the statutory provisions here referred to the regula­
tion only of those exhibitions of motion pictures projected for profit or public 
amusement and entertainment, or as incidental to or advertisement of some other 
business or enterprise. 

Yet the application of a statute will not be limited to some concrete and specific 
wrong to be remedied to the exclusion of other conditions and facts clearly within 
the meaning of the terms of the statute as well as its spirit. While exhibitions 
in publi_c theaters may have been manifestly the occasion for such legislation, their 
regulation cannot be said to be all that is comprehended within its clear and 
manifest purpose. 

The full purpose of the picture censor legislation comprehends the protection 
of the public and perhaps more particularly the youth of the state from the exhibi­
tion of all those pictu.res which may fairly be held to be detrimental to the moral 
culture, educational advancement and wholesome amusement and recreation of the 
members of society as a whole, and may not, to my mind, be limited to that very 
considerable portion of the populace which in all propriety attend public theaters 
and like places of amusement and entertainment. 

It therefore follows that the phrases "public exhibition" and "publicly exhib-
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ited and displayed" should be given such construction within reason and the 
ordinary significance of the terms as will affect a substantial accomplishment of 
the purpose sought. These phrases are more or less relative in their application 
and it can not be said that the line of demarkation between a public and private 
exhibition may be stated with mathematical precision, but in view of what we 
determine to be the manifest purpose of this legislation, it is not deemed to necessi­
tate any strained construction of the express terms thereof to say that an exbibition 
of motion pictures in the public schools, although confined to certain designated 
classes, constitutes a public exhibition within the meaning of the statutes under 
consideration. A promiscuous exhibition through the public schools of the state 
or even of a single city or district, can not be said in consistency with the general 
acceptation of the meaning of those terms, to be a private exhibition. The schools 
in which it is proposed to exhibit pictures are not in any sense private in character. 
The private benefit or advantage to be gained by individuals in attendance is only 
incidental to their public purpose. They are institutions to which a very consid­
erable portion of society is generally admitted. 

It may be argued with much force that motion pictures are a valuable aid to 
scientific itwestigation and educational advancement, but of this fact we can not 
say that the legislature was unmindful and hence had it been contemplated that 
such exhibitions should be vermitted within the schools and other public institutions 
of similar ch;uacter, appropriate provision would have been made therefor. 

I ,am therefore of opinion, answering your question more specifically, that the 
class of picture films referred to in your inquiry may not lawfully be exhibited to 
classes in the public schools of the state except such films be censored according 
to the provisions of the statutes herein before referred to. 

511. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General 

CLERK 01< JUSTICE OF PEACE COURT IX CLASSIFIED CIVIL SERVICE 
-WHEN CITY AXD TOWNSHIP LT::'IIITS CO-EXTENSIVE-COX­
STRUCTOX OF SECTIOX 3512, G. C. 

Tlte clerk of justice of peace court, when limits of cit_v and towuship are co­
extensive, provided b),• muuicipal ordinauce ttuder section 3512, G. C., is a city 
rmp/oye a11d iucluded iu tlte classified sen•ice of ch•il ser1•ice. 

CoLUMBUS, Oaro, June 18, 1915. 

The Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge your request for a ruling on the 

~tatus of the clerk of the justice of the peace in Akron township, Summit county, 
which is as follows: 

"The civil service commtsston of Akron, Ohio, has submitted to this 
commission the following question and request that we get your ruling 
thereon. The city of Akron embraces all of Akron township, Summit 
county, Ohio. The city council has fixed the salaries for justices of the 
peace in Akron township and has also passed an ordinance providing for 
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a clerk of the justice's court. The local commission desires to know whether 
or not this clerk is in the classified service. In view of the fact that they 
have made a special request for an opinion of the attorney general, we 
do not deem it proper to answer this question ourselves. 

"For your further information, we attach the letter of the president 
of the commission, in which all the facts are set forth." 

With your request you enclose a letter from Mr. Charles Smoyer, president 
of the civil service commission of the city of Akron, which letter is as follows: 

"Our local commission (Akron) is in considerable doubt with reference 
to a situation which has arisen over the position of clerk of the justice's 
court of Akron. If the precise point in question here has not been settled, 
we would much appreciate it if you would obtain the opinion of the 
attorney general with reference to it. 

"The city of Akron embraces all of Akron township, Summit county, 
Ohio. By virtue of the statutes, the city council was empowered to fix 
salaries of the justices of the peace in Akron township. This the council 
has done and has further passed an ordinance providing for a clerk of the 
justice court. The question now is whether this clerk is subject to an 
examination before the local commission, the office being what amounts 
to a township office. I do not understand that the civil service law has 
any application to any township official. 

"We have felt that the matter is of such importance to be submitted 
to the attorney-general and I should not be surprised if his office has 
already considered the identical matter. 

"We should very much appreciate any information you can give us 
or can· obtain for us as to whether or not we should examine the clerk of 
the justice court of Akron township." 

A copy of the ordinance passed by the city council, and referred to in your 
letter, was procured from the city clerk, and I quote from its provisions as follows: 

"Section 1. That the justice of the peace of Akron township, Summit 
county, Ohio, shall appoint a clerk who shall be a competent stenographer, 
at a salary not exceeding $75.00 per month, who shall be designated clerk 
of the justice court. Said clerk shall give bond in the sum of $1,000.00, 
conditioned according to law, and it shall be his or her duty, under direc­
tion of said justices of the peace to receive and file all papers and docu­
ments left at the offices of the said justices for filing, and receive and give 
receipts for all moneys paid in any case, civil or criminal, before any of 
said justices of the peace, and to pay over the same to the justices of the 
peace to whom the same are payable, and enter on proper dockets, and to 
record and index all cases civil and criminal commenced before said justices 
of the peace, and to perform such other and further duties as the justices 
of the ·peace may require." 

The ordinance referred to was adopted under and pursuant to the provisions 
of section 3512 of the ~eneral Code, which is as follows: 

"When the corporate limits of a city or village become identical with 
those of a township, all township offices shall be abolished, and the duties 
thereof shall thereafter be performed by the corresponding officers of the 
city ·or village, except that justices of the peace and constables shall 
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continue the exercise of their functions under municipal ordinances pro­
viding offices, regulating the disposttion of their fees, their compensation, 
clerks, and other officers and· employes. Such justices and constables shall 
be elected at municipal elections. All property, moneys, credits, books, 
records and documents of such township shall be delivered to the council 
of such city or village. All rights, interests or claims in fa\·or of or 
a5ainst the township may be enforced by or against the corporation." 

l n the case of ~IcGill \'. The State, 34 0. S., 228, the court, in passing on a 
~tatute similar to section 3512 of the General Code, said, at page 251: 

"The act of May 7, 1872, (69 Ohio L., 23) preserves the corporate 
cxistenc~ of such township for the sole purpose of electing justices of the 
peace and constables, evidently to meet the constitutional requirement that 
justices of the peace shall be elected by townships. But for all other 
purposes the township organization in this class of cities and villages is 
abolished." 

Under the facts stated in your letter, Akron township being entirely within the 
city of Akron, the only township officers retaining a status as such under the 
provisions of section 3512 of the General Code, are the justices of the peace and 
constables, and as held in the case of McGill v. The State, 35 0 S., 228, supra, 
the provision for their continuance as township officers was evidently inserted to 
conform to the constitutional provision governing the election of justices of the 
peace. 

In view of the provisions of section 3512 of the General Code, abolishing 
township officers, it is my opinion that the. clerk of the justice court of Akron 
township, Summit county, Ohio, elected under a municipal ordinance is an employe 
of the city of Akron and not coming within the list of unclassified employes, is 
to be regarded as within the classified list of civil service employes. 

A copy of this opinion has been sent to Mr. Charles Smoyer, president of the 
civil service commission of Akron, for his information. 

512. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

AUDITOR OF STATE-HAS AMPLE POWER TO CONDUCT A SALE AND 
DECLARE THE PURCHASER-STATE LANDS-AMENDED SENATE 
BILL NO. 293. 

Under ammded senate bill No. 293 the auditor of state has ample power to 
co1zduct a sale and declare the purchaser. 

CoLUMBUS, OHIO, June 19, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm :-Under date of June 12th you inquire as follows: 

"Amended senate bill No. 293, a copy of which we attach, provides 
for the execution of a deed to be prepared by the auditor of state for 
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certain lands in ;\lontgomery county. The law makes provision for the 
adYertising of notice of sale and for the payment into the state treasury 
of the purchase money, and the preparation and execution of the deed, 
but we are in doubt whether the auditor of state has any powers in the 
premises to conduct a sale and declare the purchaser, unless this power 
is to be implied from the direction that he publish the fact that he will so 
do. \Vill you kindly advise me of my duty under this act?" 

Amended senate bill No. 293 is as follows: 

''AX ACT 

''To authorize the sale of certain real estate m :\lontgomery county. 

'·Be it e11actcd b.v the ge11cral asse111bly of the state of Ohio: 
"Section 1. The governor is hereby authorized and directed to execute 

and deliver to the highest bidder of Dayton, Ohio, a proper deed in the 
name of the state of Ohio, conveying all the right, title and interest of the 
said state in and to the following described real estate, to wit: 

"Being a tract of land situate in Sec. 32, T. 2, R. 7 M. R.'s .. ;\1ont­
gomery county, Ohio, and more particularly described as follows: 

''Beginning at the intersection of the north line of the Shantz road 
and the south right of way line -of the D. L. & C. Ry. Co.: thence west­
wardly along the north line of the Schantz road to the X. and S. half 
section line of section 32, T. 2, R. 7, ;\1. R.'s, said line being also the 
east boundary line of the \V' ooclland Cemetery Association land extended 
southwardly to the Schantz road ; thence northwestwardly along the said 
half section line and the east boundary line of the \V'oodland Cemetery 
Association's land extended southwardly to the south right of way line of 
the D. L. & C. Ry. Co. ; thence eastwardly along the south right of way 
line of the D. L. & C. Ry. Co., to the place of beginning, containing 0.56 
acres more or less. 

"Section 2. Said conveyance· shall be made only after the auditor of 
state of Ohio shall have caused notice of the sale of said land to be 
inserted weekly, in a newspaper printed and of general circulation within 
the county of Montgomery, Ohio, for a period of four consecutive weeks 
prior to a date to be fixed therefor by said state auditor. The said notice 
shall provide that on said elate so determined, the said auditor will sell 
the land hereinbefore described at public auction at his office at twelve 
o'clock noon to the highest bidder therefor, but in no event shall the same 
be sold for less than seven hundred fifty dollars. Upon the payment into 
the state treasury by the successful bidder of the purchase price the auditor 
of state shall prepare such deed and the same shall be executed by the 
governor under the great seal of the state and be countersigned by the 
secretary of state. 

"Filed in office of secretary of state June 1, 1915.' 

Said act becomes effective on August 31, 1915. 
From a reading of the above act, I am of the opmton that the auditor of 

state has ample power in the premises to conduct a sale and declare the purchaser. 
Respectfully, 

Enw ARD C. TuRNER, 

Attorney General. 
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513. 

JXHERITAXCE TAX-DEDUCTIO:\' SHOULD BE :\L\DE FRO:\! ESTATE 
FOR SAID TAXES \\'HERE ,\ COXTRACT lL\S BEE::-J :\lADE BY 
HEIRS OF AN !:\'TESTATE PERSO::-J TO PAY A CL\Dl OF ,\ 
CREDITOR OF TilE EST,\TE . 

. I su111 paid by the cullalcral heirs of 1111 i11leslale lo a pcrso11 c/aimi11g as lJ 

creditor of the estate of the decede111 should be deducted from the estate fon 
illlu:rilallce lax purposes. 

CoLUMllUS, OHIO, June 19, 1915. 

Hu:-;. Ho~IJ:R 0. DoRSEY, Probate Judge, Fi11dlay, Ohio. 
DE.\R SIR :-Your letter of June 16th requests my opinion as follows: 

"The administrator of the estate of :\Iary H. Firmin advises me that 
he is under the impression your department has rendered an opinion on 
the question involved in the statement below, but he is unable to find such 
opinion among the reports. If the question has been passed on I should 
be glad to have you cite me to the report or send me a summary of the 
finding if it is not in the printed reports. 

"STATEMENT 

'':\I ary H. Firmin, a resident of Hancock county, died intestate OctiJber 
14, 1914, leaving a brother and three sisters her sole heirs at law. She 
left an estate appraised at approximately $30,000.00 which came to her from 
her deceased husband, Lorenzo Firmin. After the death of' Mary H. 
Firmin a nephew of Lorenzo Firmin, who had lived in the family for 
many years, and who had performed service for both, made claim to a 
part of the estate based on a verbal promise made to him by Lorenzo 
Firmin and :Mary H. Firmin. A settlement was made between the heirs 
of :\Jary H. Firmin and this nephew and a written contract entered into 
the terms of which are in substance that in consideration of his accept­
ing the appointment as administrator and in consideration of services 
rendered to l\Iary H. Firmin, and in consideration of his agreement to 
make no charge for his services as administrator or as agent for the 
parties in the settlement of the estate, the heirs agree tc pay to this 
nephew twenty per cent. of the net amount of the estate, out of the 
proceeds as reduced to cash, which will amount to about $5,000.00. $3,130.00 
has been paid on this contract and about $1,000.00 more due. 

"Query: Is the amount paid on this contract a proper deduction in 
fixing the amount of inheritance tax the heirs are required to pay?" 

As I understand your statement of the question, the nephew of whom you 
speak did not assert any claim as heir .or distributee, but merely set up a claim 
against the estate for services rendered to the decedent. That is to say, if his 
claim was valid it was a debt of the estate. 

:\fy predecessor, Hon. Timothy S. Hogan, in an opinion to Hon. Harry P. 
Black, prosecuting attorney of Seneca county, on August 15, 1912, (annual report 
of the attorney general for that year, page 1430) held that debts are to be deducted 
from the value of an estate subject to the inheritance tax for the purpose of 
ascertaining the taxable value of the latter. 
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take it from your letter that you have the reports of the attorney general 
and that it is, therefore, not necessary for me to supply you with a typewritten 
copy of the opinion referred to. 

You will observe that the authorities are reviewed by ::\lr. Hogan, and that 
his conclusion is reached after a full investigation into the general purport of our 
own statutes and decisions under similar statutes. 

You will observe that l\1r. Hogan points out that presumably the appraisement 
of the estate as certified by the probate court is final, and that the fact that the 
debts of the estate may materially reduce the value of the inheritances does not 

· alter the duty of the probate judge to certify to the county auditor a copy of the 
inventory; so that where the inheritors claim the benefit of the deduction of debts 
of the estate they should proceed under sections 5343 and 5344 of the General Code, 
to have the estate re-valued for the purposes of the inheritance tax. 

For the manner in which Mr. Hogan has worked the matter out m detail I 
refer you more particularly to the opinion cited. 

Your question differs from the one considered by Mr. Hogan only in the fact 
that the claim has been compromised by the heirs and personal representatives with 
the claimant. This fact does not alter the case. 

(See In Re Pepper's estate, 159 Pa. state, 509; In Re Kerr's estate, lb., 512.) 
In these cases, under a law like that of Ohio, it was held that where devisees 

and legatees have compromised with contestants of a will, or with persons claiming 
title adversely to the decedent, and such compromise is approved by the court 
before distribution is ordered, the devisees and legatees are taxable only upon the 
shares actually received by them, after deducting the amount paid to the adverse 
claimants. 

I take it from your statement of the facts that the compromise was approved 
by you as probate judge. 

If there had been a will, and if the adverse claim had been asserted by the 
claimant in the capacity of an inheritor, the same result, so far as the remaining 
heirs are concerned, would have followed; but the share of the estate paid to the 
claimant, if sufficient in amount, would in that event have been taxable. 

In this case, inasmuch as the claimant asserts his right in the capacity of a 
creditor of the estate of the decedent, the amount paid to him is not taxable. 

Respectfully, 
Enw ARD C. TURNER, , 

Attorney General. 
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514. 

PROPERTY OF DECEDEXT PERSON-WHERE .CORONER TAKES AN IN­
VENTORY OF ~IOXEYS FOUND ON BODY OF PERSON FOUND 
DEAD SA:\IE SHOULD BE PAID EITHER BY THE CORONER OR BY 
PROBATE JUDGE TO THE EXECUTOR OR ADMINISTRATOR OF 
SUCH DECEDEXT-CLAni OF UNDERTAKER FOR BURIAL OF 
BODY SHOULD BE PRESENTED TO SUCH EXECUTOR OR ADMINIS­
TRATOR. 

Where the identity of a person found dead, and of his personal representatives 
is known, moneys found on his person and inventoried by the coroner, as required 
by statute, should be paid either by the coroner or by the probate judge to the 
executor or administrator of such decedent, and the claim of an undertaker for 
the burial of the body should be presented to such executor or administrator. 

CoLUMBUS, Ouro, June 19, 1915. 

HoN. FRANK DELAY, Probate Judge, Jackson, Ohio. 
DEAR SIR :-Your letter of June 14th, the receipt whereof is hereby acknowl­

edged, is as follows : 

"I respectfully ask the opm1on of your office upon the application 
of sections 2861, 2862 and 2863, G. C., to the following state of facts: 

"One C. D. was recently found killed by a train, an inquest was held 
by the coroner, and an inventory as required by 2861 filed in this office, 
accompanied by $17.31 in money. The deceased, whose identity is fully 
established, leaves a wife and young child. The undertaker who buried 
him also has a claim for his services. 

"What disposition should be made by this court of the money so 
placed in his hands?" 

The statutes cited by you are as follows: 

"Sec. 2861. The inventory and the return shall be made separately 
from the finding as to the death, and together with all the articles and 
moneys described in the i·nventory, shall be returned by the coroner or 
other officer, to the probate court. 

"Section 2862. In case the name of the deceased person is unknown, 
the probate court shall make such order for the preservation of the 
property found on the person, other than money, as may be necessary 
for the future identification of the person, but if known, the court shall 
make such other order as to it seems best. The money found shall be 
applied, first, to pay the expenses of saving the body of the deceased and 
of the inquest and burial, and the remainder, if any, shall be paid into the 
county treasury and become a part of the general fund. 

"Sec. 2863. When property, other than money, is found upon such 
person, and is not identified or claimed within one year from the time 
the probate court received it, after giving public notice for the period of 
ten days in some newspaper of general circulation in the county, thl' 
court shall proceed to sell it at public sale, and pay the proceeds thereof 
into the county treasury, to the credit of the general fund. If at any 
time thereafter, proof is made to the satisfaction of the probate court or 
the county commissioners, of the right of any person or persons, by in-
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heritance or otherwise, to such funds or any part thereof, the court or 
commissioners shall certify the fact to the county auditor, who shall 
thereupon draw a warrant on the treasurer of the county, in favor of 
such claimant or claimants, for the sum so paid into the treasury. The 
prosecuting attorney of each county shall prosecute in the name of the 
state all suits necessary to enforce the provisions of this and the preceding 
section." 

In connection with thes~; statutes there should be read the following, which 
are in pari materia: 

"Sec. 2859. When an inquest is held, as part of his finding the 
coroner shall give a description of the person over whose body the inquest 
is held, which description shall specify the name, age, sex, residence, 
place of nativity, color of the eyes, hair, marks, and all other particulars 
which may assist in the identification of the person. The coroner shall also 
make an inventory of all articles of property found on or about such 
person, describing them as minutely as can conveniently be done, and of 
all moneys, specifying the amount, kind and denomination thereof. 

"Sec. 2860. If the friends or relatives of the deceased are known, 
the coroner immediately after such finding, shall give them notice, by 
letter or otherwise. If the friends or relatives are unknown, the coroner 
shall advertise in one newspaper in the proper county. In either case the 
coroner shall state in the notice the fact of the death, and his findings, 
and give a substantial description of the property mentioned in the in­
ventory. 

"Sec. 2864. No proviSIOn of this chapter shall interfere with the 
rights· of any legally appointed and qualified administrator or executor, but 
such moneys and effects shall be delivered to such administrator or 
executor, whether before or after return thereof to the probate court." 

The legislative intent embodied in these statutes is clear to me. An inventory 
is required in all cases; but moneys and effects belonging to a deceased person 
whose identity is known, and for whose estate an administrator or executor has 
been appointed, need not even he delivered and paid to the probate court, but 
it will be a sufficient return to account for them by stating that they had been 
delivered and paid to such an administrator or executor. 

These detailed provisions are intended to apply to cases in which the identity 
of the deceased and his friends and relatives is unknown. 

It is my opinion, therefore, that in the case you submit the money which has 
been paid into court should be delivered and paid to the executor or adminis­
trator of the deceased. The undertaker of whom ·you speak must look to the 
executor or administrator for the satisfaction of his claim. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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SIS. 

STATE HIGHWAY CO:\DIISSIO:-.:ER-RO.\DS A:\D HIGH\VAYS-CO:\­
TRACT \\'ITH THE H. E. CULBERTSO:\ CO.:\IPA:-.:Y-ESTDIATED 
PART OF COST :\lAY BE PAID CO:\TRACTOR WITHOUT RELEAS­
ING SURETY. 

l./11der the co11tracts with The H. E. Culbertson Company for the construction 
·of the .Vational road bet1.c•een Zancs-Jillc and Hebron in Muskingum mtd Licki11g 
cowzties, and tmder the proposal and contract bonds exewted by the company, 
it is within the power of the state highway commissioner to pay to the contractor a 
portion of the retained estimates without releasing the surety. It would however 
be the part of wisdom to fir.st obtain the formal written consent of the surety 
company. 

Cow:~rsvs, OHio, June 19, '191S. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 14, 191S, which reads as fol­

lows: 

"In the contract of The H. E. Culbertson Company for the construc­
tion of the National road between Zanesville and Hebron in Muskingum 
and Licking counties, there is to date a retained percentage on the work 
done to the amount of something less than $4S,OOO.OO. 

":\Ir. Culbertson has appealed to me for a partial allowance of this 
retained percentage of approximately $25,000.00 to permit him or assist 
him in carrying on the work. 

"If this request is granted, I will ask you what effect it would have 
on the contract and bond for the completion of the work. 

"I am advised by the resident engineer that the remaining portion of 
the work is relatively heavy and expensive to construct. ·while Mr. Cul­
bertson's reputation as a contractor is good, there might be an inducement 
by releasing a liberal portion of the percentage retained for him to abandon 
the contract and involve us in vexatious delays and legal entanglements." 

I have examined the contracts and bonds to which you refer and find in 
the specifications which arc referred to in the contracts and made a part thereof, 
the following clause: 

"Forms and methods of paymc11ts. At the end of each month, provid­
ing the work is progressing satisfactorily, there will be made an estimate 
of the amount and value of material in place and work done. Eighty­
five per cent. of the value so determined. less any previous payments made, 
will be paid to the contractor on or before the tenth day of the succeeding 
month. The commissioner may. at his discretion, allow a partial estimate 
for material delivered on the improvement. Xo monthly payments as 
a rule will be made for any amount less than five hundred dollars. Any 
or all estimates may he withheld indefinitely until any or all of the orders 
given by the commissioner, in compliance with and hy virtue of the terms 
of the contract, ha\'e been complied with by the contractor. Xo partial 
payment· shall be construed as an acceptance by the commissioner, of any 
material furnished or work done." 
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The proposal and contract bonds furnished by The H. E. Culbertson Com­
pany contain the following clause: 

"And the said surety hereby stipulates and agrees that no changes, 
extensions, alterations, deductions, or additions, in or to the terms of the 
said contract, or in or to the plans and specifications accompanying the 
same shall in any wise affect the obligation of said surety on its bond." 

In the absence of the above· quoted stipulation found in the proposal and 
contract bonds, I would have no hesitation in saying that if the contracts called 
for the retention of fifteen per cent. out of each estimate and you should sub­
sequently modify the contracts by paying to the contractor a part of the per­
centage so retained, the effect of such subsequent modification in the contract 
would be to release the surety at least to the extent of the amount of the re­
tained percentage paid to the contractor under the arrangements subsequently 
made. · In the particular case under consideration, however, the surety company 
has expressly stipulated and agreed that no changes in the terms of the contracts 
shall in any wise affect the obligation of the surety on its bonds. The time of 
payments and the percentage of estimates to be retained are terms of the original 
contracts and in the bonds given to secure the performance of the contracts, the 
surety company has expressly agreed that its obligation on its bonds shall not 
be in any wise affected by changes in the terms of the contracts. 

It is, therefore, my opinion that should you see fit to modify the original 
contracts and pay to the contractor a part of the retained percentage of the es­
timates already allowed, such action on your part would have no effect upon the 
bonds given by the contractor. 

Should you see fit to pay the contractor a part of the retained estimates, it 
would however be the part of wisdom to first obtain the formal written consent 
of the surety company signing the bonds, and this consent should be executed 
by the proper officers of the company and not by an agent. 

In this opinion I am passing only upon the legal feature of the matter ex­
pressly covered and do not desire to be taken as in any way advising either for 
or against the wisdom of releasing and paying to the contractor any part of the 
estimates retained by the state highway department, under the terms of the 
original contracts. The question of whether or not you should pay to the con­
tractor any_ part of the perc.entage of estimates n:tained by you is one policy for 
your department, and it is manifest from your letter that you are fully advised as 
to the grave responsibilities involved in such action. 

516. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

ARTICLES OF ll\CORPORATION APPROVED-THE MERCHANTS' MU­
TUAL INSURANCE ASSOCIATION. 

CoLUMBus, OHIO, June 21, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of June 17, 1915, enclosing for my 

examination ·the proposed articles of incorporation of The Merchants' Mutual In­
surance Association, of Holgate, Ohio. 
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1 find that said proposed articles of incorporation are drawn in accordance 
with chapter 1, subdivision 2, division III, title IX, part second of the General 
Code of Ohio, and that the same are not inconsistent with the constitution and 
laws of Ohio, or of the United States. 

517. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATE IN ATHENS COUNTY­
APPROVAL OF DEED FRO:.r LOVIXA H. SILVUS AND EBER G. 
SILVUS AXD WIFE. 

CoLuMnus, Omo, June 21, 1915. 

The Ohio Board of Administratio11, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of June 2nd, transmitting 

abstract of title to the following described real estate, situate in Athens township, 
Athens county, Ohio, and bounded and described as follows: 

"First Tract. Beginning on the north line of lease lot No. 60 in 
sections Nos. 14 and 15, town No. 9, range No. 14 of the Ohio company's 
purchase at a point 21.11 chains north 85 degrees west of the northeast 
corner of said lot and thence running south 40 degrees west, parallel with 
the west line of said lot, 40.34 chains to the south line thereof; thence 
north 850 degrees west, along the south line of said lot, 12.82 chains to 
the southwest corner thereof ; thence north 47i degrees east, along the 
west line of said lot, 40.34 chains to the northwest corner thereof; thence 
south 85 degrees east, along the north line of said lot, 12.82 chains to the 
place of beginning, containing 51.71 acres, more or less. 

"Second Tract. Beginning at the southwest corner of lease lot No. 97 
in sections Xos. 15 and 21, town Xo. 9, range No. 14 of the Ohio company's 
purchase and thence running south, 85y.j degrees east, along the south 
line of said lot, 18.25 chains to the southeast corner thereof; thence north 
40 degrees east, along the west line of lease lot No. 60, 40.00 chains to the 
northwest corner of said lease lot X o. 60; thence south 85 degrees east, 
along the north line of said lease lot Xo. 60, 17.10 chains to the southwest 
corner of lease lot X o. 61 ; thence north 40 degrees east, along the east 
line of said lease lot Xo. 97, 18.05 chains to the southeast corner of one 
hundred and sixteen acres described in the deed of Lavina H. Silvus and 
Eber G. Silvus and wife to the state of Ohio, dated l\lay 14, 1904, and re­
corded in deed book 93 at page 331 record of deeds of Athens county, 
Ohio; thence north 68 degrees west, along the south line of said one 
hundred and sixteen acre tract, 37.33 chains to the west line of said lease 
lot ~ o. 97; thence south 4:y.j degrees west, along the west line of said lot, 
69.19 chains to the place of beginning, excepting and reserving 16.27 acres 
off the south end of said lease lot, and containing, after such exception, 
140.16 acres, more or less. 

"Third Tract. Beginning at the southeast corner of lease lot No. 96. 
in sections Nos. 15 and 21, town Xo. 9, range Xo. 14 of the Ohio company's 
purchase and thence running north 4:y.j degrees east, along the east line of 
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said lot, 69.19 chains to the south line of one hundred and sixteen acres 
described in the deed of Lovina H. Silvus and Eber G. Silvus and wife 
to the state of Ohio, dated ~1ay 14, 1904, and recorded in deed book 
93 at page 331 of record of deeds of Athens county, Ohio; thence north 68 
degrees west, along the south line of said one hundred and sixteen acre 
tract, 15.21 chains to the middle of the county road; thence south 41 
degrees west, along the middle of said road, 9.83 chains to the north line 
of lease lot No. 98; thence south 84 degrees east, along the north line 
of said lot No. 98, 11.57 chains to the northeast corner thereof; thence 
south 4% degrees west, along the west line of said lease lot No. 96, 65.57 
chains to the southwest corner thereof; thence south 85~ degrees east, 
along the south line of said lease lot, 9.00 chain-s to the place of beginning, 
excepting and reserving 16.27 acres off of the south end of said lease lot, 
and containing, after such exception, 53.13 acres, more or less." 

Also the following described real estate situate in Athens township, Athens 
county, Ohio, and bounded and described as follows: 

"First Tract. 16.27 acres off of the south end of lease lot No.· 97 in 
sections Nos. 15 and 21, town Ko. 9. range No. 14, of the Ohio company's 
purchase. 

"Second Tract. 16.27 acres off of the south end of lease lot No. 96 
in sections Nos. 15 and 21, town Xo. 9, range Xo. 14 of the Ohio company's 
purchase." 

The first three tracts above described are contained in the deed of Lovina H. 
Silvus, widow, and Eber G. Silvus and Rosetta Silvus, his wife, to the state 
of Ohio, executed May 27, 1915, before W. E. Peters, notary public in and for 
Franklin county, Ohio. The last two tracts above described are contained in 
an option to the state of Ohio, executed by Lovina H. Silvus, Eber G. Silvus and 
Rosetta Silvus, under date of ~fay 27, 1915, which deed and option accompanied 
the abstract of title. 

l have carefully examined the abstract of title and from such examination 
am of the opinion that on the 13th day of April, 1915, Lovina H. Silvus and 
Eber G. Silvus were seized of an estate in fee simple to said premises. subject 
only to the following: 

(1) The taxes for the last half of the year 1914, due June, 1915, amounting 
to $43.95. 

(2) The taxes for the year 1915, the amount of which are as yet unde­
termined. 

(3) The right of William P. Wyatt to cut and remove timber from said 
premises until February 1, 1916, under and by virtue of a contract entered into 
by and between Eber G. Silvus and said William P. Wyatt, January 10, 1914. 

I have also examined the deed from Lovina H. Silvus and Eber G. Silvus 
and wife, above referred to, and find that the same is in proper form: 

The abstract, deed and option are herewith returned. 
Respectfully, 

Enw ARD C. TuRNER, 

Attorney General. 
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518. 

VILLAGE SCHOOL DISTRICT-TITLE TO SCHOOL PROPERTY VESTS 
IX BOARD OF EDUCATIOX OF COXTIGUOUS RURAL SCHOOL 
DISTRICT \VHEX VILLAGE SCHOOL DISTRICT IS DISSOLVED­
PRIOR IXDEBTEDXESS OF VILLAGE SCHOOL DISTRICT SUBJECT 
TO TAX OF OXLY THAT SUBDIVISIOX. 

Upon the dissolution of a 'l!illage school district under authority of sectio11 
4682-1, G. C., as found in 104 0. L.. 133, the title to the school property of said 
district passes to and vests i11 the board of education of the contiguous rural 
school district to ~.V1ich said village srlzool district is joined, but only the property 
within the limits of said village school district ~ .. _.ill be subject to a ta:r levy 
for the payment of any i11debted11ess incurred by the board of education of said 
village school district, a11d the board of education of said rural school districtl 
has no authority in law to assume said i11debted11ess or to levy a tax to provide a 
fund for the payment thereof, either upon the property ~.-ithin the limits of said 
z•illage school district or upo11 the gc11cral duplicate of the rural school district. 

CoLc~rnvs, OHio, June 21, 1915. 

HoN. P. A. SAYLOR, Prosecuting A ttomey, Eato11, Ohio. 
DEAR SIR :-In your letter of June 9th, you request my opinion as follows: 

"Recently Gratis township rural school district voted on the proposition 
to dissolve said district and annex to \Vest ~lkton village school district 
under provisions of 4735-1 of the General Code of Ohio. The proposition 
failed by one vote. The township now wants the village school district to 
vote under section 4682-1 on the question of dissolving the village school 
district and becoming a part of Gratis township rural school district. The 
\Vest Elkton village school district has a bonded indebtedne.ss of about 
$20,000.00. The hoard of education o.f Gratis township rural school 
district want to know if they can enter into a contract with fhe \V. Elkton 
school district 'to assume this lionded indebtedness and have the same 
become a debt of the whole of "aid rural school district in the event that 
said village district dissolves. Under section 4689 of the General Code, as 
we understand it. the village could not dissoh·e until they had provided 
for taking care of this bonded indebtedness just the same as a munic­
ipal corporation. This would practically result in maintaining two tax rates 
for the same taxing district in the event that the village voted in favor 
of dissolving. X o one wants this situation and the township board would 
like to, in consideration of the township receiving the school property 
of the West Elkton village district in case of dissolution, assume and agree 
to pay this bonded indebtedness and have the same tax rate all over the 
same taxing district. Can this be done? :..rr. :..rcCurdy of the bureau of 
uniform informatio1l says that it is being done and has been done all 
over the state. \Ve would like to ha\·e your opinion on the subject at as 
early date as possible as they would like to have the vote as soon as they 
can. In the event that the contract cannot be made, or the indebtedness 
taken over by the township board, there will he no vote. \Viii you kindly 
give us your opinion on this subject?" 

Your question has been answered ih opinion X o. 287 of this department, 
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rendered to Honorable F. C. Goodrich, prosecuting attorney of Miami county, 
under date of April 26, 1915. This opinion holds that, upon the dissolution of a 
village school district under authority of section 4682-1, G. C., as found in 104 
0. L., 133, the title to the school property of said district passes to and vests 
in tl;le board of education of the contiguous rural school district to which said 
village school district is joined, but only property within the limits of said 
village school district will be subject to a tax levy for the payment of any in­
debtedness incurred by the board of education of said village school district, 
and the board of education of said rural school district has no authority in law to 
assume said indebtedness or to levy a tax to provide a fund for the payment 
thereof, either upon the property within the limits of said village school district or 
upon the general duplicate of the rural school district. The opinion further holds 
that if the levy for the payment of such indebtedness will not have been made 
by the board of education of said village school district at the time of dissolu­
tion of said village school district as a separate taxing district, and its board of 
education as its taxing authority, must continue for the purpose of levying 
a tax for the payment of such indebtedness until such time as said indebtedness 
will have been paid. 

I enclose herewith copy of this opinion. 

519. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DISTRICT ASSESSOR-TRA~SFER OF TERRITORY 0~ TAX LIST 
FROM mm SCHOOL DISTRICT TO AI\OTHER-LATEST DATE 
FIRST :\IONDAY IN JUNE. 

The latest date 011 which a district assessor may be required to transfer terri­
tory 011 his tax list from mzc school district to another, 011 accotmt of changes i11 
the bou11daries of school district lines made by the county board of education, is 
the first Monday in 111111'. 

CoLUMRUS, Onro, June 21, 1915. 

The Tax Com111issio11 of Ohio, Columbus, Ohio. 
GENTLEJIIE:-1 :-I acknowledge the receipt of your letter of June 15th, requesting 

my opinion 

"as to the latest date on which a district assessor may be required to 
transfer territory on his tax list from one school district to another, on 
account of changes in the boundaries of school district lines made by the 
county board of education.:' 

You refer to the case of State ex rei. v. Craig, 21 0. C. C., 13. 
This case involved the question of the levy of municipal taxes in territory 

annexed to a village. lt was held, in effect, that in the absence of special provisions 
to the contrary the boundaries of a taxing district for a given taxing year are to 
he determined as of the date on which the final act of the authorities levying on 
hehal f of such district may be committed. 

At that time the statute with reference to municipal corporations required the 
certification oi the le\'Y hy the municipal authorities to the county auditor on or 
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before the first :\Ionday in June of each year. There was special prov1s1on for the 
making of the levy in annexed territory after that date, but the requirements of 
this provision had not been complied with. The annexation, however, had 
occurred prior to the first :\Ionday in June, and it was held that the auditor could 
be compelled by mandamus to extend the municipal levy upon the duplicate of the 
annexed territory under these circumstances. 

In my opinion, the principle involved in this case is sound and of universal 
application. 

School taxes were formerly required to be levied "on or before the first :\Jon­
day in June of each year" when the levy was to be made by the board of education, 
and "on or before the first :\Ionday in August of each year" when the levy was 
to be made by the county commissioners, who have authority to act in case the 
board of education neglects its duties. 

(See section 7594, General Code.) 
The former date happens to be the same as that provided in section 5649-3a of 

the General Code, which requires the levying authorities of the various taxing 
districts "on or before the first :\fonday in June, each year" to submit an annual 
budget to the county auditor. 

It is true that the budget commission does not meet for the purpose of acting 
on such budgets until the first :\Ionday in August. (See section 5649-3b of the 
General Code, as amended 103 0. L., 552 and 104 0. L., 237; also as amended by 
house bill No. 342, filed by the governor in the office of the secretary of state 
April 30, 1915, and effective July 30, 1915.) 

It is true also that these dates are all directory insofar as the validity of any 
levy which may be made thereafter is concerned; but for the purpose of ascer­
taining the territory within which a given levy is to apply they are, in my opinion, 
determinative; and this is clearly the case if force is to be given to the decision 
cited. 

Under the ·provisions of section 4736 of the General Code, as amended 104 . 
0. L., 138, district lines may be changed by the county board of education at any 
time, but if such boundaries are changed after the first Monday in June in any 
year the levies must be made according to the original district lines, and the 
adjustment of revenues between or among the districts affected must be made 
under the provisions of section 4696 of the General Code, which is to the effect 
that "when territory is transferred from one school di~trict to another, the 
equitable division of funds or indebtedness shall be determined upon at the time 
of the transfer * * *" 

Respectfully, 
EDWARD c. TURNt:R, 

Attorney General. 
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520. 

TAX CmDIISSIO;\-FOR:\1 FOR :\lAKING RETURNS OF IXCORPOR­
ATED CO:\IPANIES-OFFICERS OF CORPORATIOXS NOT RE­
QUIRED TO A;\S\VER ALL QUESTIOXS OX BLAXK FORMS SUB­
:\fiTTED-HOW TO CO~IPEL ANSWER FOR SUCH RETURNS. 

The tax cOJIIIIlission has auilzority to prescribe the form of blanks for making 
retums of incorporated co111pallies, alld ill the exercise thereof may lawfully illclude 
in the blallk forms questions the answers to which would be of assistance to the 
district assessor in making such revisioll alld correction of corporate returns as 
he is authori:;ed by statute to make, i11cludi11g questio11s contai11ed in district 
assessors' for Ill No. 10. However, the officers of corporatio11s are not required to 
cll!swer all such questio11s 011 the blank forms, though a11.r..uers may be compelled 
-ill separate proceedi11gs to i11quire i11to the correct11ess of s11ch retur11s under 
scctio11s 5399 to 5403, illclusi·ue, G. C. Such i11formation may be used by the district 
assessor ill 1Jerifyillg and checking up the return of the corporation, but 110t directly 
as the basis of 011 assessment of the corporate property. 

CoLUMBus, OHIO, June 21, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-\.Yith your letter of ~1ay 25th you enclose a communication 

from the Ohio :Manufacturers' Association, signed by its secretary, the purport of 
which is that the executive office of the association has advised the manufacturing 
corporations which are members of the association that they are not obliged to 
answer certain questions on the first page of the blank form of returns of incor­
porated companies prescribed by the commission for use by the district assessors 
in the year 1915. 

The secretary of the association asserts the claim that these questions, some 
twenty-eight in" number, have no relation to the valuation of the taxable property 
of corporations for taxation, and will in no respect aid the taxing officers in 
arriving at a proper valuation of such property: that on the contrary many of the 
questions constitute an illegal and unwarranted inquisition into the private affairs 
of corporations and provide a means by which unprincipled persons may use infor­
mation extorted in this way, to the injury of those required to answer the interrog­
atories; and that questions which may be admitted to have some bearing upon the 
value of the property of corporations are covered by other questions in the blank 
form and are therefore unnecessary. 

The secretary of the association also states that the questions, or at least 
some of them, were originally prescribed by the commission upon the theory that 
it was possible and proper to assess the property of a corporation upon its unit 
value as a going concern, and calls attention to the fact that the supreme court 
of this state has held that this theory is erroneous and that the property of a 
corporation is to be considered and assessed distributively, without regard to such 
enhancement of value as the whole plant or property of the corporation might 
acquire by reason of the use of the different kinds or items of such property 
together for a common purpose; in other words, that what constitutes a particular 
~ubject of asse,,mcnt and valuation, belonging to a corporation, is the same as what 
constitutes a particular subject of assessment when belonging to an individual. 

In your letter you state the reasons of the commission for the inclusion in 
the blank forms of the questions to which objection is made. The questions are 
as follow~: 
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"1. ~arne of corporation ___________________ _ 

"2. Organized under the laws of the state of --------------
"3. Location of principal office as specified in articles of incorporation 

"4. Authorized capital stock ----------------
"5. Capital stock issued ·and outstanding _________ _ 
"6. Par value of each share ----------
"7. :\Iarket value of each share ----------
"8. Actual value (if there is no market value) of each share -------­
"9. Surplus. undivided profits and reserve ----------

"10. Capital stock representing patents or good will ---------­
"11. Bonded indebtedness ----------
"12. Assessed value of real estate in said county in daily opera-

tion ----------
"13. Assessed value of other real estate in said county ---------­
"14. Fire insurance carried on building in said county ----------
"15. Fire insurance carried on personal property in said county _____ _ 
"16. :Money on hand or in bank in said county on the day preceding 

the first l\Ionday of April, 19L_, ----------
"17. :\Toney in bank outside of said county on the day preceding the 

the first :\Ionday of April, 19L_, ----------
"18. Accounts receivable on the day preceding the first Monday of 

April, 19L_, ----------
"19. Other credits on the day preceding the first Monday of April, 

191 __ , ----------
"20. Accounts and bills payable on the day preceding the first l\Ionday 

of April, 19L_, ----------
"21. Last inventory of real property in said county ----------
"22. Last inventory of personal property in said county ---------­
"23. Last inventory of real property in Ohio and outside of said 

county ----------
"24. Last inventory of personal property in Ohio outside of said 

county ----------
'25. Last inventory of real property outside of Ohio ---------­
"26. Last inventory of personal property outside of Ohio ---------­
"27. Date of last inventory taken ----------
"28. Merchandise, stock, machinery or other property on consignment 

on the day preceding the first :\Ionday of April ----------

Your statement of the commission's view as to these questions and the reasons 
for incorporating them in the blank is as follows: 

"Questions 1 to 3, inclusive, are necessary in order to procure the 
name of the corporation to be taxed and the situs of its property. 

"Questions 4 to 15, inclusive, bear upon the total value of the property 
of the company and are used, not for the purpose of fixing the valuation 
upon the basis of capitalization, but for the purpose of giving the district 
assessor an opportunity to know whether the aggregate of all the items of 
property returned by the company bears some relation to the capitalization. 
The answers to these questions are used as a basis of inquiry upon notice 
to the corporation to appear before the district assessor and not for fixing 
arbitrary valuations in accordance with the capital. 

"Questions 16 and 17 are asked in order that the district assessor 
may see that the corporation-if an Ohio corporation-returns not only 

34-A. G. 
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money located in the county in which the corporation has its principal 
office, but also the money on deposit in other places. It frequently finds in 
incorporated companies a failure to report for taxation money on deposit 
in other counties which is taxable in the county where the corporation is 
located. 

'·Questions 18, 19 and 20 are asked for the purpose of making a 
distinction between accounts receivable and bills receivable, and other 
forms of credits. It is frequently found that accounts receinble are not 
returned as credits, or at least not at their true value. 

··Questions 21 to 28, inclusive, bear upon the value of the property 
reported on the second page of the blank under items 1 to 12, inclusive. 

"The commission believes that it is fully warranted in law in pre­
scribing these questions to be answered by an incorporated company and 
desires your opinion in the matter. 

"Concerning the second paragraph of the enclosed letter, the com­
mission desires to say that the blank for 1915 was not issued under a 
theory that it was possible and proper to assess the property of a manu­
fa~turing corporation upon its unit value, as a comparison of the blank 
for 1915 with that of 1914, clearly indicates." 

Xo question is raised by the Ohio :'lfanufacturers' Association as to the 
authority of the commission to prescribe proper blank forms for use in .making 
returns of the property of incorporated companies. The statutes clearly confer 
this power and duty upon the commission. (See section 5624-8, G. C., section 55 
of the Warnes law, so-called, 103 0 .. L., 800.) · 

Right at this point, however, I am constrained to advise that there is no direct 
obligation on the part of the officers of any corporation to answer on the blank 
form any of these questions; so that the advice which the secretary of the Ohio 
Manufacturers' Association says has been given to the corporate members of such 
association is technically correct, though not necessarily for the reasons assigned 
by him in his letter to the commission. 

Sections 5404 and 5405 of the General Code, require the proper officers of every 
incorporated company, except those whose taxation is otherwise specifically provided 
for, to list the personal property thereof for taxation and to return the same to 
the auditors of the respective counties where the property is situated. Section 
5406, General Code, provides for furnishing the necessary blanks for making such 
returns. This is as far as the statutes go in imposing duties upon the officers of 
corporations. They are required to list and return the property of their respective 
corporations, but not to answer questions beari11g upo11 the correctness of their 
own valuations of such property. 

The provision which is lacking here is one like section 1465-18, of the General 
Code, which is as follows: 

'"Sec. 1465-18. Each company, firm, corporation, person, association, 
co-partnership or public utility, shall furnish the commission in the form of 
returns prescribed by it all information required by law and all other facts 
and information, in addition to the facts at1d information in this act 
specifically required to be given, which the commission may require to 
enable it to carry into effect the provisions of the laws which the com­
mission is required to administer, and shall make specific answers to all 
questions submitted by the commission." 

In my opinion, some such provision as this is necessary in order to impose any 
specific duty upon the officers of corporations to answer on such blank form such 
questions as those about which you inquire. 
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It is true that section 55 of the \Varnes law, supra, after g1vmg to the tax 
comm1sswn the authority which has been described, provides further that 

"* * * All persons required to list property for taxation shall use 
true copies of such blank fonus." 

This provision, however, does not, in my opmwn, have the effect either of 
<'.uthorizing the commission to prescribe anything but a form for listing property 
or of requiring persons required to list property to do anything except to list 
property. That is to say, the answers to the questions which have been quoted do 
not constitute a listing of property. On the contrary, they merely afford in for~ 
mation by the use of which the taxing authorities may form a judgment as to 
whether or not the property actually listed on another page of the blank is fully 
listed, or listed at its true value in money by the officers of the corporation. 

\\'hile the authority of the commission to prescribe a form of tax list, includ­
ing these questions, cannot be doubted, its authority to require answers to them 
as a part of the act of tax listing cannot be sustained; and the duty of the persons 
required to list to answer such questions cannot be predicated upon their duty to 
"use true copies of such blank forms." 

:\Iy predecessor, Hon. Timothy S. Hogan, in an opinion to the commission 
respecting a similar question, (found in the report of the attorney general for the 
year 1912, page 545) held that such questions might properly be prescribed in the 
blank forms and that corporations should answer all such pertinent questions so 
prescribed, for the reason that if answer were not made the county auditor (the 
then assessing officer) might, In the exercise of the powers of inquiry and correc­
tion given to him by sections 5398 to 5403, inclusive, of the General Code, call 
their officers before him and examine them generally as to facts bearing upon the 
correctness of the valuations given in their original returns, compelling answers 
to all such pertinent questions by proceedings in contempt as provided in section 
5403 of the General Code. 

i-.1 r. Hogan did not hold that the officers of corporations were under any 
direct, legal obligation to answer the questions prescribed in the blank form, but 
merely that the county auditor had the p9wer to ask such questions in another 
proceeding, so that a corporation might avoid the necessity of such separate pro­
ceeding by answering them in the first instance. 

\\'hen I express the dew, then, that such general questions, assuming them to 
bear up9n the value of the corporate property as such, need not be answered by 
the officers making out the returns, except at their pleasure, I do not in any way 
modify :\Ir. Hogan's opinion. 

There remains to be considered the question as to whether or not the ques­
tions, about which the Ohio :\Ianufacturers' Association complains, may be properly 
prescribed by the commission, it being understood that there is no direct obligation 
to answer them. 

As I have stated, :\Ir. Hogan's conclusion in the opinion to which I have 
referred was that because the county auditor was authorized to correct returns he 
might lawfully make such inquiries of the officers of corporations required to make 
returns as would aid him in arriving at the true value in money of the property 
returned; so that the blank prescribed for his use by the tax commission might 
lawfully contain such questions. 

Of course, at the present time the power and duties of the county auditor, both 
with respect to the assessment of corporate property and with respect to making 
corrections, are vested in and imposed upon the district assessor (section 5 of the 
\\'arnes law, section 5585. G. C.). · 
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The following is an abstract of such powers formerly possessed by the auditor 
but now possessed by the district assessor : 

(1) To ''ascertain and determine the value of the property of such 
(incorporated) companies." (Section 5405, General Code.) 

This provision makes the auditor in effect the assessor as to the property of 
incorporated companies. In this respect there has been a change in the phrase­
ology of the section, as prior to its amendment in 102 0. L., 60, the statute did not 
contain this language. 

(2) To ''have the property valued and assesse.d" if "of the opm10n 
that false or incorrect valuations have been made, that the property of the 
corporation or association has not been listed at its full value, or that it 
has not been listed in the location where it properly belongs, or if no 
return has been made." (Section 5406, General Code.) 

Of course, this provision seems to be inconsistent with the direct assessing 
power given to the auditor (and now the assessor) by section 5405, G. C. How­
ever, it has been held in several cases that the return of an incorporated company 
made under oath is st.ill entitled to the presumption which was originally accorded 
to a return made under oath, and which is still accorded to a sworn return of an 
individual. So that changes in valuations as fixed by the officers of the corporation 
in listing its property are still said to be additions or deductions from original 
returns instead of original assessments by the auditor. 

This was seemingly one of the points ·decided in the case of Champion Coated 
Paper Co. v. Long, treasurer, referred to by the secretary of the Ohio Manu­
facturers' Association. A somewhat similar holding was made in the case of 
Fearon Lumber & Veneer Co. v. Robinson, auditor, 18 C. C. (n. s.) 146, in which 
it was decided that an annual county board of equalization was without power to 
add to the return of an incorporated company after the amendment of section 
5405, G. C., without notice and without placing a statement of the facts upon its 
records, such a return being a "return made under oath." 

These decisions make the question as to the status of the return of an 
incorporated company in the hands of the auditor somewhat doubtful, being seem­
ingly inconsistent with the plain requirement of section 5405, to the effect that the 
auditor shall ascertain and determine for himself the true value in money of the 
property of the corporation, from which the inference seems irresistible that the 
valuations placed upon its property by the corporation are not primarily binding 
upon the auditor, as formerly. At any rate, the situation is such as to call for a 
further examination into the powers of the auditor in revlSing and correcting 
corporate returns, assuming them to have the status of original assessments or 
valuations. 

Section 5406, G. C., as above quoted, provides in terms that the auditor, if he 
is in doubt as to the correctness of a return made by an incorporated company, 
"shall have the property valued and assessed," but affords no machinery whatever 
for such valuation and assessment. There is machinery, however, for the correc­
tion of corporate returns, which will be hereinafter dealt with. 

(3) To correct corporate returns under section 5399, General Code, 
which provides that if any person required to make return to the auditor 
fails to make a return, makes return of a portion only of his taxable 
property, or fails to return his taxable property or any part thereof accord-
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ing to the true value in money, the auditor (now, of course, the asse~sor) 
shall '"ascertain as near as practicable the true amount of personal 
property, moneys, credits and itwestments that such person ought to have 
returned or listed, and the true value at which it should have been taxed 
in his county for not exceeding the five years next preceding the year in 
which the inquiries and corrections provided for in this section and in the 
next preceding and the next two succeeding sections are made." 

This section applies '"to all kinds of omitted property for the taxation of 
which, for any of the years in which it was omitted, provision has not been made 
by law." The exact effect of this provision is not clear, the question being as to 
whether it authorizes corrections to l:!e made for the current year. This is expressly 
authorized by section 5401 as to returns of assessors, but inasmuch as corporate 
property. is not assessed through assessors, some doubt is raised as to whether 
section 5401 applies, in view of the reference to the "next two succeeding sections" 
in section 5399. However, in State ex rei. v. Halliday, 61 0. S., 352, it seems to 
have been assumed that the power to correct for the current year existed. Brad­
bury, C. ]., stated in the opinion at page 373, that 

"if any mistakes or errors occur in these returns either on the part 
of the persons making them or of a county auditor, whether such mistakes 
and errors consist in omitting to return all property lawfully taxable, or in 
the values placed on that returned, or both, there is provided by law an 
appropriate remedy for the same." 

and the context makes it seem that Judge Bradbury had in mind proceedings by 
the county auditor, for in the previous sentence he said: 

"The duty of fixing its value for taxation and making return- thereof 
to the county auditor devolved on its officers and agents, subject, of course, 
to the control and revision of the former." 

It seems, therefore, that the statutes so far abstracted have been interpreted 
together so as to give the auditor the power to revise and correct the returns of 
corporations as to the current year, as weir as to the five years ·next preceding. 
This is further exemplified by the reference in section 5403, G. C., which provides 
generally for proceedings in the probate court to compel persons to appear before 
the county auditor and give testimony, to "proceedings against companies or cor­
porations required to make return to the county auditor for taxation." 

Reading all the sections together, it is clear that the auditor has at least the 
power to revise and correct corporate returns, and in that capacity to summon 
persons to appear before him and give testimony and, by the proceedings provided 
by section 5403, G. C., to compel answers to questions put to them by him "touching 
the matter under examination." 

Assuming for the moment that the district assessor, succeeding to the powers 
of the auditor, would have the right to question the correctness of a return made 
by a corporation, to call its officers before him and examine them under oath as 
to the value of such property, and instead of doing this, for his own convenience, 
may submit certain questions which will assist him in determining the correctness 
of the return and incorporate them in the blank form of return, leaving it optional 
with the officers of the company to answer them or not, at the peril of being called 
before the assessor, there remains to be considered the question as to whether the 
specific questions to which your inquiry relates are material as reflecting upon the 
nlue of the different items of corporate property. 
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As you state in your letter, the first three questions are necessary in order to 
procure the name of the corporation to be taxed and the situs of its property. Xo 
objection can be made to these questions. 

]\ o objection can be made to questions 12 and 13, relating to the assessed 
value of real estate_. To be sure, these questions are asked in another form on the 
second page of the blank, but the questions on the first page are more specific 
and afford a means of comparison by which the assessor can better arrive at the 
assessed value of the real estate in the county used in daily operation, on the basis 
of which, in part, he must distribute the value of the personal property as de­
termined by him under section 5405 of the General Code, which· requires that when 
the value of the personal property is ascertained it "shall be apportioned by the 
auditor to such * * * taxing districts ~ * * in proportion to the value 
of the real estate and fixed property included in the return, in each of such 
* * * taxing districts." 

The 15th question, relating to fire insurance carried on personal property in 
the county, is certainly pertinent. In inquiring as to the correctness of a return of 
personal property, the assessing officer may, in my opinion, investigate the amount 
of fire insurance carried thereon, for reasons which it seems to me are obvious. 

Questions 16 to 28, inclusive, cannot be objecte"d to. It is true that these 
questions are in a way covered by the return itself and the questions asked on the 
other pages of the blank, but, as you state in your letter, experience shows that 
property is likely to escape returns and taxation when it is listed in the ordinary 
way, and these questions, by the additional detailed information which may be 
elicited, are of undoubted pertinency and value in checking the more general return. 

The 4th to the 11th questions on the first page of the blank, together with the 
14th, present a more difficult problem. It is true, of course, that the capital stock, 
surplus and bonded indebtedness of a corporation do not reflect directly upon the 
value of th.e separate articles of personal property which it may own, but rather 
upon the value of the corporation's property considered as an entirety or unit and 
as a going concern. You state in your letter that such questions are asked "not 
for the purpose of fixing the valuation upon the basis of capitalization, but for 
the purpose of giving the district assessor an opportunity to know whether the 
aggregate of all the items of property returned by the company bears some 
relation to the capitalization. The answers to these questions are used as a basis 
of inquiry upon notice to the corporation to appear before the district assessor and 
not for fixing arbitrary valuations in accordance with the capital." 

You make this statement with respect to questions 4 to 15, inclusive, and it 
is to be noted in this connection that the assessed value of the real estate and fire 
insurance carried on personal property, together with the questions to which I 
have referred, would have to be asked in order to give a true index to the value 
of the corporate property as a unit. 

There is no question in my mind that the secretary of the Ohio Manufacturers' 
Association is correct in assuming that this group of questions at any rate is 
designed to show what the unit value of the corporation's property is. Does it, 
however, follow that because the assessment may not be made on the unit basis 
the assessing officer is precluded from considering the unit value of the property, 
in an effort to account for all the corporate property considered distributively and 
to assign to each item thereof its proper distributive value? 

I think the answer to this question is in the negative. I see no objection to a 
district assessor ascertaining what the value of the entire property of a corporation 
is and then proceeding, by inquiry or otherwise, to resolve the unit value into its 
component parts, so long as the corporation is permitted to explain what is repre­
~ented by its capital stock, surplus and bonded indebtedness and to have proper 
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rleductions made for good will or earning capacity, management and profits, patent 
rights and other non-taxable elements, and so long as the assessor must actually and 
separately value each group or item of things constituting personal property. 

It seems to me that the unit value might, in many conceivable cases, afford a 
very valuable index to the distributive value in just this way. 

In this connection I observe that the lOth question inquires as to the "capital 
stock representing patents and good will"; that the 12th and 13th questions relate 
to the assessed value of real estate. \Vhere the property of a corporation is all 
located in one county, a deduction of the values scheduled in answer to these three 
questions from the gross sum arrived at by adding together the actual value of the 
capital stock and the bonded indebtedness should, in almost e\·ery case, furnish a 
very close criterion to the actual physical value of the personal property. This 
might not have been true in former years when real estate was valued for taxation 
quadrennially, but under the present law, when real estate is supposed at least to be 
assessed annually at its true value in money, there should be no difference between 
the actual value of real estate as assets of the corporation and the assessed value 
thereof ; at least there should be no difference for purposes of taxation. 

Of course, the result arrived at in this way is the mere suggestion as to what 
the aggregate value of the different items of personal property is, and can be used 
by the assessor only in checking such aggregate value with the figures returned by 
the corporation itself, and not as the basis of any unit assessment. 

The question being, then, as to whether the group of questions last consid­
ered is pertinent and material in an inquiry as to whether or not a corporation has 
returned all of its taxable personal property, I am of the opinion that the answer 
thereto is in the affirmative. 

Of course, where the property of a corporation is situated in more than one 
county, these questions would be of no value whatever without other questions 
which are included in the list, such as the value of property loJ:ated outside of the 
county. However, questions 21 to 26, inclusive, cover more or less accurately the 
necessary facts to apply the other group of questions which has been considered 
even to corporations in this situation. 

Even the technical rules of evidence, which by no means govern taxing boards 
and officers in the inquiries which they are authorized to make, justify the use of 
such evidence as this in arriving at the facts sought to be established. As Pro­
fessor Wigmore says in his work on Evidence, 

"the second axiom on which our law of evidence rests is this: All 
facts havi11g a rational probative value are admissible, uuless some specific 
rule forbids." 

I have explained why the going concern value of the property of a corpora­
tion, taken in connection with the facts showing what deductions should be made 
therefrom, tends to prove the aggregate distributive or physical value of the 
vroperty. The only technical rule of evidence which could be invoked to prevent 
the admission of such evidence which occurs to me is what is known as the "best 
evidence rule." That is, it might be asserted that actual view of the property, 
investigation into the market value of each class of property considered distribu­
tively, etc., afford better evidence of such value than facts of the kind which have 
been discussed. 

I do not think the taxing authorities are bound by the "best evidence rule." 
Be that as it may, however, value is after all but a question of judgment and 
opinion, and is never a perfectly demonstrable fact. It is provable by view, by 
estimation and by opuuon testimony. Hence, it seems that any evidence having 
probative worth ·is properly admissible. Admissibility falls short of proof or dem-
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onstration (\Vigmore, section 12). So evidence of this character may, in many 
conceivable cases, fall short of proving or demonstrating anything with respect to 
the aggregate physical or distributive value of the personal property of the corpora­
tion. This, however, does not destroy its relevancy. 

In State ex rei. v. Jones, auditor, 51 0. S., 492, at pages 512 et seq., will be 
found a discussion of the relation between the value of the capital stock of a 
corporation and the value of its tangible property, as well as of the philosophy 
underlying the so-called "unit rule." The language of the opinion of the court _in 
this case bears out the statements herein made. 

I conclude, therefore, that all of the questions which the commission has pre­
scribed on the blank forms for the returns of incorporated companies are questions 
which the district assessor is entitled to ask in order to assist him in arriving at the 
physical and distributive value of the property of such a company. Being such, I 
am further of the opinion that they may lawfully be incorporated in the form of 
returns. As previously stated, such companies are not required to answer these 
questions on the blank forms in the sense that any penalty may be visited upon 
them for failing to do so, nor in the sense that their return without answers to 
these questions would not be a valid return. So that if the officers of a corporation 
prefer to answer these questions personally upon being called before the district 
assessor for the purpose of inquiry and correction, they may take this course. 
Should they fail or refuse to answer such questions in such a proceeding, however, 
they may, under the provisions of section 5403 of the General Code, be compelled 
to do so by proceedings in the probate court. 

521. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-CONTRACTS MAY BE ENTERED 
INTO IN AKTICIPATION OF MOKEYS THAT WILL COME INTO 
STATE TREASURY AT AUGUST, 1915, SETTLEMENT-CERTAIN 
CONDITIONS. 

The state highway comtmsszoner may at the present time enter into contracts 
in anticipation of. the moneys that will come into the state treasury at the August, 
1915, settlement, provided such contracts are so arranged that it wit/ not be neces­
sary to actually make any payments to contractors from the proceeds of the August 
settlement until the funds have come into the state treasury. 

CoLUMBUS, OHio, June 21, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 17, 1915, in which you state 

that you are submitting, under separate cover, final resolutions relating to inter­
county highway improvements, that these resolutions call for a sum larger than 
that available from the proceeds of the February, 1915, settlement, now in the 
state treasury and appropriated by house bill l\ o. 314, and that you desire my 
opinion as to whether or not your department may legally enter into contracts at 
this time in anticipation of the moneys that will come into the state treasury 
at the August, 1915, settlement and which moneys are appropriated in the first 
item of house bill ~ o. 709. 



.!TTORXEY GEXERAL. 1065 

\\'hile the resolutions submitted by you do not raise the question which you 
propound, I deem it proper, nevertheless, to answer your inquiry, inasmuch as 
this question will necessarily arise in the near future. 

A similar question was answered by my predecessor, Hon. Timothy S. Hogan, 
in an opinion to the state highway commissioner rendered )lay 23, 1914, in which 
it was held that it was both proper and legal for the state highway department 
to contract for the aggregate amount of money that had been levied and appro­
priated for the entire tax year, even though the second installment of the tax 
had not come into the state treasury and would not come into the state treasury 
until August, for the reason that such installment of tax had been levied, placed 
on the duplicate and was in the process of collection and would be in the state 
treasury before it was actually needed and before the fund arising from the first 
installment of the year's tax would have been exhausted in payments to con­
tractors on estimates. 

I concur in the views expressed by my predecessor in the opinion above 
referred to. 

Under the appropriation measures now in force and relating to the inter­
county highway funds of your department there are, therefore, now the follow­
ing sums available for contract purposes: 

"1. The item of $780,976.50 carried by house bill No. 314 and being 
$8,874.73 for each county. 

· "2. The item of $478,138.67, being the second item carried by house 
bill No. 709 and being a sum equal to the balances which existed in the 
inter-county highway fund to the credit of the several counties of the 
state, with certain exceptions, on the 12th day of March, 1915, and which 
balances were lapsed by the provisions of house bill No. 314. 

"3. The sum of $707,100.00, being the first item carried by house bill 
:1\o. 709 and being the sum of $8,035.22 for each county, this being the 
proceeds of the August, 1915, settlement and being the appropriation about 
which you specifically inquire." 

The item of $780,976.50 carried by house bill 1\ o. 314 and the item of $478,138.67, 
carried by house bill X o. 709, represent funds now in the state treasury and the 
item of $707,100.00, carried by house bill :t\ o. 709, represents the money that will 
come into the state treasury at the August, 1915, settlement. 

Under the terms of house bill No. 314 the item carried by that bill is now 
available for contract purposes and under the provisions of house bill No. 709 the 
various items carried in that bill were available for contract purposes as soon as 
the bill became a law, which was on June 4, 1915, unless the fact that certain 
items in the bill represent moneys that are not yet in the state treasury should 
be taken to require an opposite conclusion. 

It is a matter of common knowledge that it requires a considerable time, even 
after a contract is let, before the work can be so far prosecuted by the con­
tractor as to require or even wa·rrant the payment of estimates. 

The appropriation about which you inquire, as has before been observed, 
represents a tax that has been levied, placed on the duplicate and is in the 
process of collection and that will come into the state treasury at the August, 
1915, settlement and the legislature has appropriated the same and sought to make 
it available for contract purposes at the present time. To hold that contracts 
might not be entered into, where the contractors are to be paid either in whole 
or in part from this appropriation, would serve no useful purpose and the only 
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result would be to delay the letting of contracts until so late in the working 
season that little could be accomplished by the contractors before the coming of 
bad weather would interfere with the work. 

Answering your question specifically, it is, therefore, my opinion that you 
may at the present time enter into contracts in anticipation of the moneys that 
will come into the state treasury at the August, 1915, settlement. The only 
precaution to be observed by you in the premises being to so arrange the con­
tracts that it will not be necessary to actually make any payments to the con­
tractors from the appropriation about which you inquire until after the funds 
represented by such appropriation shall have come into the state treasury. 

522. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-CONTRACTS-COUNTY COMMIS­
SIONERS SHOULD FILE WRITTEN AGREEMENT WITH HIGHWAY 
COMMISSIONER AS TO AMOUNT COUNTY WILL PAY BEFORE 
STATE SHOULD CO-OPERATE WITH LOCAL AUTHORITIES-:­
ATTORNEY GENERAL SHOULD APPROVE CONTRACT AS TO 
FORM AND LEGALITY. 

Under section 1212, G. C. 103 0. L., 457, no contract should be let by the state 
highway commissioner or w.ork done by him where the co-operation of the local 
authorities is contemplated unless the county commissioners of the county in which 
the improvement is to be made shall have made a written agreement to assume in 
the first instance the share of the cost and expense over and above the amount 
to be paid by the state, and such agreement shall have been filed i1t the office o~ 
the state highway commissioner with the approval of the attorne3' general thereon 
as to form a11d legality. 

CoLUMBUS, 0Hro, June 21, 1915. 

HoN. CLINTON CowEN, State Highway Com missioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 17, 1915. transmitting to me 

for my examination final resolutions as to the following roads: 

433. 
"Paulding-Woodburn, Paulding county, Pet. Xo. 1404, I. C. H. No. 

"Toledo-Wauseon, Fulton county, Pet. J\o. 1221, I. C. H., No. 20. 
"lllansfield-Norwalk, Richland county, Pet. No. 822, I. C. H. Xo. 287. 
"Mansfield-Shelby, Richland county, Pet. No. 823, I. C. H. No. 436." 

As to the resolutions pertaining to the improvements in Paulding and Fulton 
counties, I find the same to be in regular form and am, therefore, returning these 
resolutions with my approval endorsed thereon. 

In reference to the two resolutions pertaining to improvements in Richland 
county, it appears that these resolutions were adopted by the board of county 
commissioners of Richland county on July 18, 1914, and were received by the then 
state highway commissioner on July 23, 1914. These resolutions were not sub­
mitted to the then attorney general for approval and on August 4, 1914, con-
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tracts for the construction of the improvements covered by these resolutions were 
awarded to The J. \V. Rusk Construction Company and this company is now 
engaged upon the work and has been paid substantial estimates. 

The letting of contracts to The J. W. Rusk Construction Company for these 
improvements, without first securing the approval of the attorney general upon the 
resolutions, was in violation of the plain provisions section 1212, G. C., 103 0. L., 
457, which provides in part that no contract shall be let by the highway com­
missioner or work done by him where the co-operation of the local authorities is 
contemplated unless the county commissioners of the county in which the im­
provement is to be made shall have made a written agreement to assume in the 
first instance the share of the cost and expense over and above the amount to 
be paid by the state and that such agreement shall be filed in the office of 
the state highway commissioner, with the approval of the attorney general thereon 
as to form and legality. 

In the instances now under consideration the agreements required by section 
1212, G. C., were made by the county commissioners, but the approval of the then 
attorney general was not secured. I find that these resolutions are in regular 
form and that they would have been entitled to approval had they been presented 
to my predecessor, in office at the time they were received by the then state high­
way commissioner, on July 23, 1914. 

\Vithout herein passing upon the effect of the failure of your predecessor to 
secure the approval of the then attorney general to these final resolutions before 
letting contracts for the improvements in question, and without passing upon the 
question of whether or not an approval of the resolutions by this department at the 
present time would serve to cure any infirmities existing by reason of the facts 
above stated, I am returning the resolutions, with my approval endorsed thereon 
and with the further observation, as above indicated, that the letting of the con­
tracts in question was premature and that, under section 1212, G. C., no contracts 
of this character should have been let until the agreement of the county com­
missioners to assume the share of the cost and expense over and above the amount 
to be paid by the state were filed in the office of the state highway commissioner, 
with the approval of the attorney general endorsed thereon. 

523. 

Respectfully, 
Enw ARD C. TuRNER, 

Attontey General. 

::\IDIBER OF BOARD OF EDUCATION-WHAT COXSTITUTES TEM­
PORARY RDIOVAL FR0::\1 DISTRICT-XO VACANCY IN BOARD IN 
CASE OF TE::\IPORARY RE::\IOV AL. 

Tflhere tlze facts iu a particular case slzow tlzat tlze removal of a member of 
the board of education of a school district is ouly temporary; that lze maintaius 
a home in said district during his absence and that he fully i11tends to return to 
said district at a specified time, said removal does 110/ create a vacancy in sail! 
board of education witlziu tlze mea11ing of sectio11 4748, G. C. 

CoLUMBUS, OHIO, June 21, 1915. 

Hox. E. A. ScoTT, Prosecuting Attorney, TVest Cnio11, Ohio. 
DEAR SIR :-In your letter of June 1st, you request my opinion as follows: 
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"Frank Bradney was elected as a member of the board of education 
for :\leigs township, Adams county, Ohio, at the last regular election and 
was qualified and has acted as such member until the present time. 

"On :\larch 1, 1915, he removed to an adjoining township, as he claims, 
temporarily, with the intention of returning to l\leigs township and claims 
l\Ieigs township as his voting place and place of residence. Since his 
removal from the township he has continued to attend the meetings of 
the l\leigs township board and desires to continue a member of this board. 
Has his removal created a vacancy under section 4748 of the General 
Code of Ohio?" 

In answer to my request for additional information you state that the said 
Frank Bradney, member of the board of education of Meigs township rural school 
district, is married; that he has moved his household goods into the adjoining 
township and his family is living there; that it was his purpose in moving into 
said adjoining township to raise a crop during the present year and he con­
templates moving back into said school district when the crop is gathered; that 
he still maintains a home in said school district and so stated in the local paper 
before moving into said adjoining township. 

Section 4748 of the General Code provides: 

"A vacancy in any board of education may be caused by death, non­
residence, resignation, removal from office, failure of a person elected 
or appointed to qualify within ten days after the organization of the board 
or of his appointment, removal from the district or absence from meetings 
of the board for a period of ninety days, if such absence is caused by 
reasons declared insufficient by a two-thirds vote of the remaining members 
of the board, which vote must be taken and entered upon the records 
of the board not less than thirty days after such absence. Any such 
vacancy shall be filled by the board at its next regular or special meeting, 
or as soon thereafter as possible, by election for the unexpired term. 
A majority vote of all the remaining members of the board may fill any 
such vacancy." 

It will beobserved that this section specifically provides that a vacancy in any 
board of education may be caused by removal from the district. The question 
arises whether, in view of the facts submitted by you, the removal of the member 
in question created a vacancy within the meaning of the above provision of the 
statute. 

In an opinion of my predecessor, Hon. Timothy S. Hogan, rendered to Hon. 
Frank W. l\liller, superintendent of public instruction, under date of June 19, 1914, 
the question asked by Mr. Miller was as follows: 

"A legally elected member of the Canton board of education has tem­
porarily removed from the city of Canton. Under these conditions is he 
still a member of the said board of education with all the rights and powers 
of a member of the said board?" 

As stated in the opinion, it appeared from the statement of facts attached 
to said inquiry that the member of the board of education of the Canton city 
school district had removed from said school district for an indefinite period of 
time and was living on a farm outside of the said school district of the city of 
Canton. 

Mr. :\filler's question was answered by reference to the provisions of section 
4748, G. C.. as above quoted. The opinion held that the word "may" used in said 
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section, should be read as "shall," and that the removal of said member of the 
Canton board of education from the city school district of Canton created a 
vacancy on said board within the meaning of the statute. 

From the statement of facts upon which the above opinion was based, it will 
be observed that the member in question had removed from the Canton city Echool 
district for an indefinite periO<l of time and that he was not maintaining· a home 
within said district. There is nothing in said statement of facts to show that the 
removal of said member was only temporary and that it was his intention to 
return to said school district at any specified time in the future. 

The facts in the case under consideration are materially different from those 
in the case above referred to. The member of the board of education of :Meigs 
township rural school district is maintaining a home in said district, and before 
removing to the adjoining township he made public a statement to the effect 
that his removal was only temporary, and that he intends to return to said home in 
said district in the fall of the present year. He still claims ::V1eigs township as 
his voting place and place of residence. He has continued to attend the meetings 
of the board of education of said school district and desires to continue a member 
of said board. 

It seems clear, therefore, that the removal of said member is only temporary 
and that he fully expects and intends to return to his home in said school district 
at the time above stated. 

l\Iechem, in his work on Public Offices and Officers, at section 438, lays down 
the following rule: 

"Where the law thus requires the officer to reside within the district 
which he represents, and a fortiori so where it expressly declares that his 
removal from the district shall create a vaca11cy, a permanent removal 
from the district represented will be deemed an abandonment of the 
office and a vacancy will result. 

"But a merely temporary removal for a limited time and with no 
intention to abandon or surrender the office or to cease to perform its duties, 
will not have this effect." 

In support of this proposition the following authorities are cited: 

Yonkey v. State, 27 Ind., 236. 
Curry v. Stewart, 8 Bush (Ky.) 560. 
State v. Graham, 26 La. Ann. 568. 
People v. Parker, 3 Xeb. 409. 

In the case of Curry v. Stewart, supra, the court held that temporary absence 
from the district represented for the purpose of engaging in business for a 
limited time will not amount to an abandonment of the office, hut that a permanent 
removal by an officer from the district represented will at once ipso facto affect 
the office. 

Replying to your question, I am of the opinion that, in view of the facts in 
this particular case, the removal of said member from saki rural school district into 
the adjoining township does not create a vacancy within the meaning of section 
4748, G. C. 

Respectfully, 
Enw ARD C. TURNER, 

Attomey General. 
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524. 

SUPERIXTEXDEXT OF PUBLIC \VORKS-COXTRACT TO BUILD EX­
TEXSIOX TO 1IIDDLETO\VX DA:\1-A::-.IOUXT TO BE PAID. 

Uuder the facts as submitted by the superintende11t of public works, Frank 
J. Davis, who contracted to build au extension dam and buttress to the Middle­
towll dam is now entitled to receive the sum of $1,969.16 and no more. 

COLUMBUS, 0Hro, June 21, 1915. 

HoN. JoHN I. MrLLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of June 1, 1915, relating to a certain 

contract entered into on September 23, 1913, between the state of Ohio, acting 
by and through yourself as superintendent of public works, and Frank J. Davis, 
of :\fiddletown, Ohio, the contract being for the furnishing of material and the 
building of an extension dam and buttress to the Middletown dam near Middletown, 
Ohio. Under the terms of this contract the work was to have been completed 
by January 1, 1914, but on December 20, 1913, the time for the completion of the 
contract was extended to April 1, 1914, and the fact of this extension in time 
was endorsed by you on the original contract. 

In the last of March, 1914, a freshet in the :\fiami river washed away the 
temporary dam which was built by the state to supply the feeder to the canal , 
and also serve- as a cofferdam for the new construction being carried on by :!\Ir. 
Davis. You state that when the first of April came the work comprised within 
the Davis contract was in such condition that, acting under the terms of the 
contract and following the advice of the then attorney general, your department 
revoked the contract and took over the work under the terms described ·in sections 
27 and 28 of the general specifications, said specifications being referred to in the 
contract and made a part thereof. 

The contract in question was on a unit price basis, and the estimated amount 
of work was only an approximation. You state that the nature of such work 
makes it impossible to do otherwise than to approximate the amount of excava­
tion, backfill, number of yards of concrete, etc., and that such work must there­
fore of necessity be let on a unit price basis rather than on lump sum bids. 
The contractor was given four estimates on the work done by him, the first being 
given Xovember 5, 1913, and the last February 5, 1914. The aggregate of these 
estimates was $9,897.70, of which sum $7,918.16 was paid to the contractor, while 
twenty per cent. or $1,979.54 was under the terms of the contract retained by you. 

You state that the department of public works took charge of the contract on 
the 3rd clay of April, 1914, purchased the necessary material, supplied the equip­
ment and hired the men, and completed the work at a cost substantially below the 
maximum estimate. The contractor was given an allowance for all material 
ordered by him and used by the state, and such of his machinery as could be 
used by the state was overhauled and he was allowed the customary price for the 
use of the same. The contractor was allowed the sum of $1,138.75 for the use 
of his tools and for material left by him, and was charged with the sum of 
$1,149.13, being the cost of repairing and cleaning his machinery and the cost of 
restoring a wall which has been built by the contractor and for which he had 
been paid, but which was destroyed by the freshet late in :\-larch, 1914. The 
above mentioned charge against the contractor exceeds the credit allowed to him 
for the use of tools and machinery by $10.38. 

The· work was completed by the state in September, 1914, and a controversy 
has arisen as to the amount of compensation, if any, which the contractor is 
entitled to receive, one theory being that the contractor is now entitled to receive 
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the twenty per cent. retained by the state out of the estimates allowed to him 
for work actually done by him, less the sum of $10.38 referred to above, while the 
contractor maintains that he is entitled to receive not only the retained per cent. 
amounting to $1,979.54, but also the difference between his bid for the work 
not done by him and the actual cost to the state of doing such work, this difference 
amounting to a very considerable sum by reason of the fact that the state was 
able to do the work at a cost substantially below the amount of the contractor's 
bid. 

Sections 27 and 28 of the general specifications referred to by you are as 
follows: 

"Section 27. If at any time the superintendent of public works shall 
be of the opinion that said work is unnecessarily delayed and will not be 
finished in the time named in contract, he shall notify the contractor 
in writing to that effect. If the contractor shall not within five days 
thereafter take such measure as will, in the judgment of the superintendent, 
insure the satisfactory completion of the work, the superintendent shall 
notify the aforesaid contractor to discontinue all work under the con­
tract, and the contractor hereby agrees that he will immediately respect 
said notice and stop work and cease to have any right to possession of 
the ground. 

"Section 28. Should the superintendent notify the contractor to dis­
continue work, as provided in section 27, he may then place the required 
number of persons as he may deem advisable, by contract or otherwise, 
on the work and use such materials and tools as he may find thereon, 
or procure other materials and masonry equipment to complete the 
said work, and shall all costs and expenses thus incurred for labor, mater­
ials, and equipment to said contractor, and the costs and expenses so charged 
shall be deducted and paid out of any moneys due, or that may thereafter 
become due, to the said contractor; and in case such costs and expenses 
are less than the sum which would have been payable to the contractor 
under his contract (if the same had been completed by him). he shall 
be entitled to receive the remainder or difference; and in case said costs 
and expenses are greater than said sum, then the contractor, or his sureties, 
shall pay to the state of Ohio, department of public works, the amount 
the costs and expenses are in excess of the said sum, the payment of 
which, to be made within 20 days after receiving notice thereof." 

The proYisions of sections 27 and 28 of the general specifications, quoted above, 
were also incorporated in the contract. and the specifications further provide that 
the superintendent of public works may at any time prior to, or within ten days 
after the date named in the contract for the completion of the work, grant an 
extension of time for said completion and fix a definite date to which the ex­
tension of time is granted. 

You state that your department took over the work under the terms of 
sections 27 and 28 of the specifications, and from the files in your office it appears 
that on April 3, 1915, you addressed the following communication to the contractor: 

"Agreeable to our conYersation of :\larch 30th and also of April 
2nd, I wish to notify you that your contract for constructing the extension 
dam at :\Iiddletown is annulled, and we shall proceed to finish the work 
as provided in sections 27 and 28 of said contract." 

Despite the language used by you in your communication to me and in your 
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letter to the contractor, quoted above, it is apparent that you could not be held 
to have taken over the works under sections 27 and 28 of the specifications, for 
these sections apply only to the taking over of the work during the time given to 
the contractor for completion. If your statement that you took over the work 
under these sections were correct, then the present claims of the contractor as to the 
amount of compensation due him would also be correct. The very fact that your 
department did not take over the work under sections 27 and 28 is to my mind 
the decisive fact in the controversy now existing between the state and the 
contractor. 

The contractor agreed to complete the work in question by January 1, 1914. 
On December 20, 1913, the superintendent of public works extended the time for 
completion to April 1, 1914. The contractor failed either to complete the work 
or to make substantial progress on the same by April 1, 1914, less than twenty-five 
per cent. of the work being finished on that date, and the superintendent of public 
works did not grant any further extension of time. It is apparent from the terms 
of the contract and specifications that the parties regarded the time of completion 
as one of the essential elements of the contract. vVhen the superintendent of 

· public works took over the work on April 3, 1914, he could not have been acting 
under sections 27 and 28 of the specifications or under the corresponding pro­
visions of the contract, because the same were by their terrns limited to the taking 
over of the work before the time named in the contract for its completion, on 
account of unnecessary delays on the part of the contractor, which delays might 
threaten the completion of the work within the time fixed in the contract. 

It is not every breach of a contract that will operate to discharge the same, 
but in the case now under consideration it is evident that there was such a breach 
on the part of the contractor as to operate as a discharge. As before observed, 
the contract and specifications point unmistakably to the fact that the parties to the 
contract had in mind that time was an essential element. 

Although given one extension of three months, the contractor failed to com­
plete more than about twenty-five per cent. of the work and by his delay in viola­
tion of the terms of his contract, the work which he had completed and for which 
he had been allowed estimates, was left in such shape that it was badly damaged 
by a freshet in the last of March, 1914; whereas, had the contractor kept his 
contract, the work would have been so far advanced at the time of the freshet 
as to have escaped any damage therefrom. The contractor having broken his 
contract, and sections 27 and 28 of the specifications and the corresponding pro­
visions of the contract not having any application to the facts now under con­
sideration, I am of the opinion that the claim of the contractor, insofar as it 
extends to the difference between the amount of his bid and the cost to the state 
of doing the work after he had broken his contract, must be rejected. Any 
other conclusion would not only do violence to the terms of the contract and 
give an unwarranted application to sections 27 and 28 of the specifications, but 
it would also put a premium on inefficiency and delay on the part of contractors on 
public work of this class; and in this particular case a different conclusion would 
allow the contractor, after a breach of the contract on his part, to reap a reward 
of several thousand dollars from his own delay and the further fact that the 
state was subsequently able to complete the work at a cost substantially below 
the contractor's bid. 

As to the $1.969.16 held by the state out of the estimates allowed the con­
tractor, the controlling purpose in retaining the same was to protect the state 
in case of a subsequent breach on the part of the contractor. \Vhile the contract 
was subsequently broken by the contractor, yet it appears that no damage re­
sulted to the state. I am, therefore, of the opinion that the contractor shoul"d be 
paid the sum of $1,969.16, being the sum retained by the state out of estimates 
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allowed the contractor for work actually done by him, less the $10.38 referred to 
above. As previously indicated, the contractor will not be entitled to receive 
any sum in excess of this amount. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

525. . 

APPROVAL OF LEASE OF CANAL LANDS,. LOG AX, OHIO, TO 
JAMES HUTCHISON. 

CoLUMBUS, OHIO, June 22, 1915. 

HoN. ]OHN'L ~liLLER, Supermtendeut of Public Works, Colttmbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your communication of June 2, 1915, 

transmitting to me for my examination a lease of certain canal lands in the city 
of Logan to James Hutchison, the land being valued at $300.00, and the annual 
rental being $18.00. 

I find this lease to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

526. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATTOX-CLERK OF BOARD :\fAKES ANXUAL SET­
TLEl\IEXT WITH COUNTY AUDITOR \VHEX SCHOOL TREASURER 
HAS BEEN DISPENSED WITH-CLERK NOT ENTITLED TO COl\1-
PENSATION AND MILEAGE WHICH WAS FORl\IERLY ALLOWED 
TREASURER FOR l\IAKH\'G SETTLEl\IEXT. 

Section 4770, G. C., is not repealed by implication by the provisions of section 
4782, G. C., as amended in 104 0. L., 158. The provisions of section 4770, G. C., 
are still in force and taken in connection witlz tlze provisions of section 4782, G. C., 
as amended, and section 4783, G. C., prescribe tlze duties of the clerk of the board 
of education of a school district in maki11g the anuual settleme11t with the couuty 
auditor. 

Tlze clerk of a board of educatiou which has dispensed with its school treasurer, 
wtder authority of section 4782, G. C., as ame11ded, is not entitled to tlze compen­
satiou aud mileage formerly allowed to said treasurer, under authority of section 
4771, G. C.," for making the anual settlement with tlze county auditor, as required 
by the provision of section 4770, G. C. 

CoLU~IBUS, OHio, June 23, 1915. 

The Bureau of Inspection and Supcrvisiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of ::\fay 4, 1915, you request my opinion upon the 

following questions: 
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"Section 4782, ·as amended in 104 Ohio Laws, has been construed that 
it is compulsory for the boards of education to dispense with the services 
of a school treasurer. 

"Section 4770 provides that the treasurer of the school funds shall, 
within the first ten days of September, each year, settle with the county 
auditor for the preceding school year. 

"The last quoted section has not been repealed, but there is no 
treasurer with whom the county auditor can settle. Is the section ( 4770) 
repealed by implication ? 

"Section 4771 provides for the payment of the school treasurer for 
making such settlement. Section 4771 has not been repealed. 

"Section 4782 provides that the clerk of the board of education shall 
perform all the services, discharge all the duties, and be subject to all the 
obligations required by law of the treasurer of such school districts. 

"Is the clerk to make settlement with the county auditor, and in case 
he does so, is he entitled to the payments prescribed by section 4771 ?" 

Section 4782, G. C., as amended, 104 0. L., 158, provides: 

"When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a vote of a majority of its members, shall dispense 
with a treasurer of the school moneys belonging to such school district. 
In such case, the clerk of the board of education of a district shall per­
form all the services, discharge all the duties and be subject to all the 
obligations required by law of the treasurer of such school districts." 

This section, prior to its amendment, provided in part: 

"When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a vote of a majority of its members, may dispense 
with the treasurer of the school moneys belonging to such school district. 
* * *" 

It was evidently the intent of the legislature in changing the word "may" to 
"shall," to make it compulsory for the board of education of a school district, 
which has provided a depository for the school moneys of such district, to dispense 
with the office of school treasurer, and the latter provision of said section, as 
amended, places the duties heretofore performed by said treasurer, upon the clerk 
of said board of education. 

Section 4783 of the General Code, provides: 

"\Vhen the treasurer is so dispensed with, all the duties and obliga­
tions required by law of the county auditor, county treasurer or other 
officer or person relating to the school moneys of the district shall be 
complied with by dealing with the clerk of the board of education -thereof. 
Before entering upon such duties, the clerk shall give an additional bond 
equal in amount and it1 the same manner prescribed by law for the 
treasurer of the school district." 

Section 4770, G. C., provides : 

"\Vithin the first ten days of September, each year, the treasurer 
(treasurer of the school district) shall settle with the county audttor for 



.ATTORSEY GESER.\L. 1075 

the preceding school year, and for that purpose he shall make a certified 
statement showing the amount of money received, from whom, and on 
what account, the amount paid out, and for what purpose. He shall 
produce vouchers for all payments made. If the auditor, on examination, 
finds the statement and vouchers to be correct, he shall give the treasurer 
a certificate of the fact, which shall prima facie be a discharge of the 
treasurer for the money paid. \Vhen the treasurer's term begins on the 
first day of September, the annual settlement shall be made by the out­
going treasurer." 

In a school district in which a clerk of the board of education, by. giving the 
additional bond required by the latter provision of section 4783, G. C., has suc­
ceeded to the duties of the school treasurer under the above provision of section 
4782, G. C., as amended, said clerk is required by the provision of section 4770, 
G. C., to make a settlement with the county auditor within the first ten days of 
September, each year, and the duty of the county auditor, relating to the school 
moneys of said district, is complied with by dealing with said clerk, according to 
the provisions of section 4783, G. C. 

Replying to your first question, I am of the opinion that section 4770, G. C., 
is not repealed by implication by the provisions of section 4782, G. C., as amended. 

The provisions of section 4770, G. C., are still in force, and, taken in connf'ction 
with the provisions of section 4782, G. C., as amended, and section 4783, G. C., 
prescribe the duties of the clerk of the board of education in making the annual 
settlement with the county auditor. 

You mquire whether the clerk of a board of education which has dispensed 
with its school treasurer under section 4782, G. C., as amended, having made the 
apnual settlement with the county auditor, as required by the provision of section 
4770, G. C., is entitled to the compensation and mileage authorized by section 4771, 
G. C., which provides: 

"For making such settlement, the treasurer shall be entitled to receive the 
sum of one dollar, and also five cents per mile for traveling to and from 
the county seat, to be paid from the county treasury, on the order of the· 
county auditor." 

While the clerk, in the case above referred to, is required by the provision of 
section 4782, G. C., as amended, to "perform all the services, discharge all the 
duties and be subject to all the obligations required by law of the treasurer of 
such school district," and it therefore becomes his duty to make the annual settle­
ment with the county auditor as required by section 4770, G. C., the statutes do 
not expressly provide 'that said clerk shall receive additional compensation for the 
performance of said additional duties, or that he shall be reimbursed for actual 
and necessary expenses incurred in the performance of said duties. 

In the case of the State ex rei. Thomas L. Pogue, prosecuting Attorney, v. 
Charles A. Groom, acting city solicitor, of the city of Cincinnati, Ohio, 91 0. S., 
1, decided by the supreme court X ovember 24, 1914, the fourth branch of the 
5yllabus provides in part: 

"The general assembly has the authority to create new duties and 
require such duties to be performed by the incumbents of an existing 
office," etc. 

In this case the court had reference to the duties to be performed by a 
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member of the board known as the budget commissioners for the annual adjust­
ment of the rates of taxation, for the performance of which no additional com­
pensation is authorized by statute. 

Section 4781, G. C., provides: 

"The board of education of each school district shall fix the compen­
sation of its clerk and treasurer, which shall be paid from the contingent 
fund of the district. If they are paid annually, the order for the payment 
of their salaries shall not be drawn until they present to the board of 
education a certificate' from the county auditor stating that all reports 
required by law have been filed in his office. If the clerk and 
treasurer are paid semi-annually, quarterly, or monthly, the last payment 
on their salaries previous to August 31st, must not be made until all reports 
required by law have been filed with the county auditor and his certificate 
presented to the board of education as required herein." 

I call your attention to an opinion of this department rendered by my prede­
cessor, Ron. Timothy S. Hogan, to Ron. B. F. Enos, prosecuting attorney oi 
Guernsey county, on September 12, 1914. Mr. Enos in his request for an opinion, 
after quoting the provisions of section 4781, G. C., and of 4782, G. C., as amended 
in 104 0. L., 159, asked the following question: 

"I would like to have your written opinion as to whether the clerk is 
entitled to e;..tra compensation in performing the duties of the treasurer 
or is he only entitled to the same compensation that he received before 
these additional burdens were cast upon him." 

In answer to this question, 1\lr. Hogan, after a careful consideration of thl'! 
provisions of the statutes applicable thereto, held that the clerk of the board of 
education may receive extra compensation for the performance of such additional 
duties and that the board of education has the right to fix the compensation of 
such clerk when he is required to perform said additional duties, because of the 
dispensing of the school treasurer under the provision of section 4782, G. C. 

I concur in this opinion and enclose herewith copy of the same. 
The first part of your second question has been answered in the affirmative 

and, replying to the second part of said question, I am of the opinion that the 
clerk of a board of education which has dispensed with its school treasurer, under 
authority of section 4782, G. C., as amended, is not entitled to the compensation 
and mileage formerly allowed to said treasurer, under authority of section 4771, 
G. C., for making the annual settlement with the county auditor, as required by 
the prO\·ision of section 4770, G. C. · 

Respectfully, 
Enw ARD C. TURNER; 

Attorney General. 



ATTORXEY GE~""ERAL. 1077 

527. 

AGRICULTURAL cm.niiSSION-DISPOSAL OF STRUCTURES ERECTED 
OX FAR:\I OF STATE VETERIXARIAN AXD USED FOR SERU:\I 
PLAXT-IXFECTED BUILDIXGS. 

There can be no objection to tlze Agricultural Commission disposing of certain 
infected buildings used for serum pla11t erected 011 farm of Dr. Paul Fischer, state 
veterinarian, 1111der tlze facts submitted. 

CoLUMBUS, OHIO, June 23, 1915. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date of June 7, 1915, as 

follows: 

''At a meeting of the agricultural commiSSIOn held :\lay 18, 1915, the 
following resolution was, on the motion of the Commissioner \Villiams, 
supported by Commissioner Strode, unanimously adopted: 

"'That a committee of appraisal and adjustment, consisting of Dr. 
C. E. Thorne, director of the experiment station division, W. G. McCrack· 
en, chief engineer, Ohio State University, and Harry C. Holbrook, 
architect, of Columbus, Ohio, be appointed to visit the farm of Dr. Paul 
Fischer, located near Reynoldsburg, Ohio, inspect and appraise the value 
of the buildings in question and to determine a reasonable rental, either 
based upon the acreage or otherwise, for the land used by the state as a 
serum farm.' 

"The committee met, visited the farm of Dr. Paul Fischer, inspected 
the premises and made its report to the agricultural commission. 

"At a meeting of the commission held June 4, 1915, the following 
resolution, on the motion of Commissioner Price, supported by Commis­
sioner Williams, was adopted: 

" 'That the report of the committee appointed to inspect and appraise 
the value o'f the buildings and to determine a reasonable rent, if any, 
for the use of the land belonging to Dr. Fischer as a state serum farm, 
be received and referred to the attorney general for approval. If approved 
by the attorney general and the terms are satisfactory to Dr. Fischer, then 
the said Dr. Fischer shall give a bond for the performance of the obliga­
tions required by the report of the committee.' 

"The original of the committee's report is herewith enclosed, and the 
report no doubt contains all the information necessary to guide you in 
the consideration of this question. 

"The agricultural commission will thank you for as prompt a report 
as your convenience will permit." 

With the above communication you submit also a report of the committee 
referred to, as follows: 

"To the Agricultural Commission of Ohio: 
"We, the undersigned, duly appointed to appraise and adjust the value 

of the buildings located on the farm of Dr. Paul Fischer, state veteri­
narian, at Reynoldsburg, Ohio, do hereby submit the following report: 

"\V e find that out of funds appropriated in 1909, five frame buildings 
were constructed by day's labor out of material taken from a discarded 
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exhibition building at the Ohio state fair grounds. These buildings were 
originally of a temporary nature and constructed for their respective pur­
poses in such a way as to be of little value for other purposes. 

"A sixth building was constructed three years ago out of new lumber, 
but as it is built on wood post foundation, it cannot be removed. 

"On account of the highly infectious nature of hog cholera, the entire 
group of buildings being used for the manufacture of preventative serum 
should not be moved or the buildings wrecked and the lumber sold. 

"As the state has used the land of Dr. Fischer for the past seven 
years, and the matter of a proper rental has never been determined, we 
feel that the operation of this serum plant has deprived him of the use of 
his farm, and advise that the buildings in question be given to Dr. Fischer, 
in lieu of all rental, claims and damages of whatsoever nature he had or 
may have against the state. 

"We believe, also, that Dr. Fischer should give a guarantee or bond 
that he will not sell or dispose of these buildings to outside parties who 
may remove or wreck same, or that in case he should sell his entire farm 
with buildings standing thereon, the test pen and infected booths be 
destroyed by fire, thereby removing this source of infection. 

"Believing that this is the best method of disposing of these structures 
and that the best interests of the state are thus served, we beg to remain." 

Bearing in mind the rule that the powers of public officers are limited to 
those expressly granted by statute and only such implied powers as are essential 
and necessary to the performance of the duties so expressly imposed, or the exer­
cise of powers expressly granted, it must follow that unless some statutory 
authority may be found therefor, your commission would, to my mind, be un­
authorized to sell or dispose of property of the state of Ohio. However, from 
the facts stated in your communication, I doubt whether, under familiar rules of 
real estate law, the property really belongs to the state of Ohio. 

In this particular case I see no harm in carrying out the proposed arrangement. 
There is no provision in law for the attorney general, either approving or dis­
approving such an arrangement. 

528. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

A~IENDED SEXATE BILL XO. 197-COUXTY AUDITOR ~IAKES A)J­
~UAL REPORT FOR THIS YEAR-STATUTE REQUIRING COU::--/TY 
CO:\:fMISSIOXER'S REPORT REfEALED, 106 0. L. 

If a referendum petition is not filed on amended senate bill No. 197, cou11ty 
commissioners do not make an annual report this year, but the county auditor 
makes a11 annual report. 

CoLt::!11Bt:S, OHIO, J nne 23, 1915. 

The Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Ohio. 
DEAR SIRS :-Under date of June 18, 1915, your department sent a letter to 
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this department and enclosed a letter from ~Ir. John Scott, clerk of the board of 
county commissioners of Franklin county, Ohio, and requested my opinion thereon. 
The said letter of :\1 r. Scott is as follows: 

"An examination of the bills passed by the general assembly dis­
closes the fact that senate bill Xo. 197 repeals the law requiring the 
county commtsstoners to prepare and publish an annual report; the law 
enacted providing that the county auditor shall make and publish a report 
in lieu thereof. 

"A question has arisen in my mind as to whether a report for rhe fiscal 
year ending August 31, 1915, should be made by the county commissioners 
or by the county auditor. This question arises as a result of the provisions 
of the constitution as to the right of referendum. I do not know the 
exact date of the filing of this bill with the secretary of state, but in any 
case, the ninety day limitation for the purpose of a referendum will expire 
between the date the report covers and the date on which the same is 
required to be submitted and published. 

"\Viii you not advise me at once in this matter, inasmuch as if the 
report is to be made by the county commissioners, it is necessary that the 
preparation thereof be started at once?" 

Amended senate bill Xo. 197 is an act to amend sections 2507, 2508 and 2509, 
and to repeal sections 2404 and 2697 of the General Code. Said act was filed in the 
office of the secretary of state June 4, 1915, and will therefore be effective on 
September 3, 1915. Prior to the going into effect of said act the sections amended 
and repealed thereby will be in full force and effect. 

Section 2507, prior to its amendment, provided that on or before the third 
l\Ionday in September of each year, the county commissioners shall make to the 
court of common pleas of the county a detailed report of their financial trans­
actions during the year next preceding such date. 

Section 2508, prior to its amendment, provided that such reports shall be 
published immediately in certain newspapers. 

Section 2509, prior to amendment, provided that each county commissioner 
shall forfeit and pay into the county treasury five dollars for each day that the 
making and filing of such report is delayed after the third Monday in September. 

Section 2404, repealed by amended senate bill No. 197, provided that at the 
September session (to wit the first :\1onday in September) the county commis­
~ioners shall examine and compare the accounts and vouchers of the county auditor 
and treasurer, count the funds in the treasury, and direct the auditor to publish 
an exhibit of the receipts and expenditures for the past year. 

Section 2697, prior to repeal by amended senate bill Xo. 198, provided for a 
joint statement of the county treasurer and the county auditor to be signed by 
them and published, giving the amount of moneys and other assets remaining in 
the county treasury, at the close of. business on the last day of August. 

Amended senate bill No. 197 provides for the making of a complete detailed 
report in writing, of all the financial transactions of the county for the fiscal year 
ending August 31st, by the county auditor, ,said report to be made on or before 
the 30th day of September, annually. (Section 2507.) It further provides that 
the auditor shall forfeit and pay into the county treasury five dollars for each 
day after the 30th day of September that the making and filing of the report is 
delayed, and a further sum on failure to have the same published. (Section 2509.) 

As before stated this bill becomes effective on September 3rd. When the 
third ~Ionday of September of this year arrives, former section 2507 will have been 
repea)efl and now section 2507 will be in effect. Therefore, on said date there will 
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be no law under which the county comm1sswners are required to make a report, 
and no forfeiture for delay can attach for failure so to do. \Vhen the 30th day 
of September of this year arrives section 2507 as amended will be in force and 
said section requires the county auditor to make a complete detailed report of the 
financial transactions of the county for the fiscal year e.nding August 31st. Under 
the provisions of section 2509 there is a forfeiture for delay to be charged against 
said county auditor. It is true that section 2507, prior to amendment, authorizes 
the county commissioners to make their annual report on or before the third 
Monday in September, but there can be no mandatory duty for them to do so 
before the third Monday in September, and when the 30th day of September 
arrives, under section 2507 as amended, it will be the duty of the county auditor 
to make a report of the financial condition of the county. 

I am therefore of the opinion that a report for the fiscal year ending August 
31, 1915, should be made by the county auditor, under amended senate bill No. 197, 
and that no report is to be made this year by the county commissioners. 

The above opinion is written on the basis that a referendum petition be not 
filed on amended senate bill No. 197. 

529. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF SYNOPSIS FOR REFERENDUM OF ACT CREATING 
BOARD OF AGRICULTURE OF OHIO. 

CoLUMBus, OHio, June 23, 1915. 

HoN. C. L. SwAIN, 57 Atlas Bank Bldg., Cincinnati, Ohio. 
DEAR SIR:-You have submitted to me for my certificate a petition for refer­

endum, the synopsis of which reads as follows: 

"An act to create the board of agriculture of Ohio and to prescribe 
its organization, its powers and its duties; to amend sections 1079 to 1089 
inclusive, 1091 to 1136 inclusive, 1136-1, 1137 to 1169 inclusive, 1177-12 to 
1177-20 inclusive, 1390, 12757, 1850, 12743, 5782, 12798, 12794, 6336, 7965, 
7965-1, 7965-2, 2616, 1391 to 1394 inclusive, 1405, 1411, 1421, 1422, 1423, 
1424, 1435, 1437, 1438, 1445, 1446, 1453 to 1455 inclusive, 1460, 485, 2269, 
2274,.12521, 12523, 265, 6087 to 6089 inclusive, 6091 and 3357 of the General 
Code, and sections 122 and 123 of an act 'to create the agricultural com­
mission of Ohio and to prescribe its organization, its powers and its 
duties,' approved May 3, 1913 (0. L. 103, page 340), 

"to wit: 
"An act to create the board of agriculture of Ohio and to prescribe its 

organization, its powers and its duties; to amend sections 1079 to 1089 
inclusive, 1091 to 1136 inclusive, 1136-1, 1137 to 1169 inclusive, 1177-12 to 
1177-20 inclusive, 1390, 12757, 1850, 12743, 5782, 12798, 12794, 6336, 7965, 
7965-1, 7965-2, 2616, 1391 to 1394 inclusive, 1405, 1411, 1421, 1422, 1423, 
1424, 1435, 1437, 1438, 1445, 1446, 1453 to 1455 inclusive, 1460, 485, 2269, 
2274, 12521, 12523, 265, 6087 to 6089 inclusive, 6091 and 3357, of the General 
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Code, and sections 122 and 123 of an act 'to create the agricultural com­
mission of Ohio and to prescribe its organization, its powers and its 
duties,' approved ~lay 3, 1913 (0. L. 103, page 340)." 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled law. 

530. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Ge11eral. 

APPROVAL OF ABSTRACT OF TITLE TO REAL ESTATE FOR 
AR~lORY AT CHILLICOTHE, OHIO. 

CoLUMBUS, OHIO, June 23, 1915. 

Ohio State Armory Board, Columbus, Ohio. 
GENTLEMEN :-Sometime since Hon. John A. Poland, of Chillicothe, Ohio, 

transmitted to me for examination abstract of title to the following described rr.al 
estate, situate in the city of Chillicothe, county of Ross, and state of Ohio, 
and described as follows: 

"Beginning at a point in the north line of Riverside street, fifty (50 ft.) 
feet easterly from the no~theast intersection of Paint and Riverside streets; 
hence with the north line of said Riverside street extended westerly, cross­
ing said Paint street diagonally, two hundred and eighteen and nine-tenths 
(218.9 ft.) feet to a point; thence parallel with said Paint street, northerly, 
three hundred and forty-nine (349 ft.) feet to a point; thence at right 
angles to said Paint street easterly, two hundred (200 ft.) feet to a point; 
thence at right angles and parallel with said Paint street, southerly, two 
hundred and sixty (260 ft.) feet to the point of beginning." 

I have carefully examined said abstract of title and from such examination 
am of the opinion that on the 8th day of ~lay, 1915, the date of said abstract, the 
city of Chillicothe, Ohio, was possessed of an estate in fee simple in said real 
estate, free and clear from all incumbrances whatever, and that by proper instru­
ment can convey to the state of Ohio an estate in fee simple to said real estate. 

I am not in this opinion passing upon the authority of the city of Chillicothe 
to join with the county in the erection of a joint memorial armory building. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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532. 

::\IU~ICIP AL CORPORATION-CERTIFICATES OF IXDEBTEDNESS-­
\VHEX FUNDS TO PAY SAJ,lE ARE DIVERTED BY OFFICERS OF 
CITY, BOXDS TO EXTEXD TI11E OF PAY::\IEXT ::\IAY BE ISSUED. 

TVhe11 the ge11eral reve11ue fzwd received from taxes a11d revenue fuuds at 
the next semi-annual settlement which are by law appropriated for the payment of 
certificates of iudebted11ess theretofore issued uuder authority of section 3913, G. C., 
has been misappropriated or diverted by the officers of the city without the fault 
of the holders of such certificates a11d. the same remain unpaid, the city may issue 
bouds under sections 3916 and 3917, G. C., for the purpose of extending the time 
of pa:ymellt of such certificates. 

CoLUMBUS, 0Hro, June 24, 1915. 

The Bureau of Inspectio11 and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of yours under date of June 2, 1915, as 

follows: 

··\Ne would respectfully request your written opinion upon the follow­
ing question: 

.. If a city council has authorized the issuance of certificates of indebt­
edness under section 3913, General Code, to provide for the city's portion 
of special assessment improvements, the same to be redeemed within six 
months, may such indebtedness be refunded by issuance of bonds under 
sections 3916 and 3917, General Code, if the proceeds from tax levy have 
not produced sufficient moneys to provide for other municipal purposes 
and the redemption of such indebtedness at maturity?" 

Section 3913, G. C., to which you refer, is as follows: 

'"In anticipation of the general revenue fund in any fiscal year, such 
corporations may borrow money and issue certificates of indebtedness 
therefor, signed as municipal bonds are signed, but no loans shall be made 
to exceed the amount estimated to be received from taxes and revenues at 
the next semi-annual settlement of tax collections for such fund, after 
deducting all advances. The sums so anticipated shall be deemed appro­
priated for the payment of such certificates at maturity. The certificates 
shall not run for a longer period than six months, nor bear a greater rate 
of interest than six per cent., and shall not be sold for less than par with 
accrued interesL 

Certificates of indebtedness may be issued only in anticipation of the collection 
of general revenue fund. The general revenue fund of a municipality is not 
defined in statutory terms but as here used is deemed to include the aggregate 
revenues of such municipality from whatever source derived other than those 
funds specifically set apart by law as for instance interest and sinking fund, and 
from which the semi-annual appropriations may properly be made. From this 
general revenue fund appropriations may be made for the portion of the cost and 
expense of special assessment street improvements required to be paid by the city. 

Under the provisions of section 3820, G. C., municipal corporations are required 
to pay not less than one-fiftieth of all cost and expense of improvements for which 



.\TTORXE¥ GEXER.\L. 1083 

special assessments are levied in addition to the cost of intersections. Such expense 
may be paid from any funds in the treasury properly appropriated for that purpose, 
or the municipality may issue and sell bonds to pay its part of the expense of such 
improvement under section 3821, G. C., or may issue certificates of indebtedness 
under section 3913, G. C., in an amount not to exceed the amount estimated to be 
received from taxation and revenues at the next semi-annual settlement of tax 
collections for the fund from which such indebtedness is properly payable. It is 
specifically provided that the sums so anticipated and necessary to pay the certifi­
cates of indebtedness authorized by section 3913, G. C., when the same shall become 
due, shall be deemed appropriated for their payment. It therefore becomes the 
duty of the city auditor and treasurer of such municipalities, immediately after 
the next semi-annual settlement, to set apart a sufficient amount of the proper fund 
to pay all outstanding certificates of indebtedness issued under said section at 
maturity, and it is specifically provided that no such certificates of indebtedness 
should be outstanding for a longer period than six months. That is to say, at 'the 
time of the next succeeding semi-annual settlement, an amount of the funds suffi­
cient to cancel all outstanding certificates at maturity is by force of law appro­
priated for that purpose and the city auditor and treasurer are wholly unauthorized 
to pay out such funds for any other purposes and would be liable to the city on 
their official bonds for all such misappropriations. If under this condition and state 
of facts it develops that there is a deficiency in the funds for current expenses or 
other proper purposes, it becomes incumbent upon the fiscal authorities of the 
municipality to make provision therefor in such manner as is authorized by law, 
and there would be neither occasion nor authority for the issuance of bonds for 
the payment of certificates of indebtedness theretofore issued under said section 
3913, G. C. 

It may be further observed that in view of the provision for the payment of 
of such certificates of indebtedness they should, in every case where authorized to 
be issued, be made to mature immediately subsequent to the next succeeding semi­
annual settlement and that the city auditor and his sureties are liable for the diver­
sion of any part of the fund by law appropriated for the payment of such certifi­
cates or any misapplication thereof. 

Your inquiry, however, comprehends additional facts not therein stated. I am 
informed that in the case to which you have particular reference, no funds have 
been set aside for the payment of outstanding certificates and there are not now 
in the municipal treasury any funds out of which payment may be made or .which 
may be set aside for the payment of such certificates at maturity. In other words, 
funds appropriated by law for the discharge of the certificates of indebtedness 
issued under authority of section 3913 as stated by you, have been expended 
without authority for other purposes, and there is no money in the treasury of the 
city out of which such payment of certificates may be made, and your inquiry is 
whether or not under this state of facts bonds may be issued under sections 3916 
and 3917 for refunding or extending the time of payment of such indebtedness. 

Section 3916 and 3917, G. C., to which you refer, read as follows: 

"Section 3916. For the purpose of extending the time of payment of 
any indebtedness, which from its limits of taxation the corporation is 
unable to pay at maturity, or when it appears to the council for the best 
interest of the corporation, the council thereof may issue bonds of the 
corporation or borrow money so as to change but not to increase the 
indebtedness, in such amounts, for such length of time and at such rate of 
interest as the council deems proper, not to exceed six per cent. per annum, 
payable annually or semi-annually. 

"Section 3917: Xo indebtedness of sucl1 municipal corporation shall be 
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funded, refunded, or extended, unless it shall first be determined to be an 
existing valid and binding obligation of the corporation by a formal reso­
lution of the council thereof_ Such resolution shall also state the amount 
of the existing indebtedness, to be funded, refunded or extended, the 
aggregate amount of bonds to be issued therefor, their number and denomi­
nation, the date of maturity, the rate of interest they shall bear, and the 
place of payment of principal and interest." 

It will be noted that under the authority of section 3916, G. C., the council of 
a municipality may issue bonds extending the time of payment of any indebtedness 
under either of two existing conditions. First, when by reason of the limitation 
of taxation the corporation is unable to pay the same and second, when it appears 
to the council for the best interest of the corporation that the time of payment of 
such indebtedness be so extended. Assuming then, as above stated, that the cer­
tificates referred to constitute a valid indebtedness of the city, it oi1ly remains to 
be determined by the council to be for the best interest of the corporation to bring 
them within the authority of this section when standing alone, to issue bonds for 
the purpose of extending the time of payment. The authority conferred by section 
3916, G. C., is limited by section 3917, G. C., supra, which makes it a condition 
precedent that the council determine by formal resolution what is above assumed, 
viz., that the certificates represent an existing valid and binding obligation to the 
corporation and such resolution shall further state the amount of indebtedness to 
be extended or refunded, the amount of the bonds to be issued, their number and 
denomination, date of maturity, rate of interest and place of payment. 

The certificates of indebtedness were in the first instance payable from that 
part of the general revenue fund of the city by law appropriated for their dis­
charge. But since they were not so paid the question now arises as to whether 
or not they become a claim against or indebtedness of the city generally. In Dillon 
on Municipal Corporations, section 860, it is said: 

"\Vhere a city has authority to create and contract with reference to 
a particular fund, and to make the debt payable therefrom only, or where 
by law the debt or obligation is chargeable against, and payable only out 
of the particular fund, a warrant drawn on such fund is chargeable against 
and payable only from that fund, and there can be no recovery from the 
city, unless there is some breach of duty on its part * * *. But a city 
which contracts with reference to a special fund, and issnes a warrant 
payable therefrom, is under the duty of performing all the legal steps 
necessary to the raising of the fund." 

Warner v. ~ ew Orleans, 167 U. S., 478; 
New Orleans v. \Varner, 175 U. S., 129. 

"If moneys belonging to the particular fund have been received by the 
city, a diversion of these moneys from the fund is a breach of contract for 
which the city is liable to the holder of the warrants drawn on the fund." 

State v. Pillsbury, 30 La. Assn., 705; 
Vallian v. Newton County, 81 ~Io., 591; 
Ayers v. Thurston County, 63 X eb., 96; 
Pine Tree Lumber Company v. Fargo, 12 X. D., 360; 
R. R. V. N. Bank v. Fargo, 14 N. D., 88; 
Potter v. X ew \Vhatsom, 20 Wash., 589; 
0. C. X. Bank v. Laconm, 27 Wash., 259. 
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That the funds for the payment of the certificates were in the treasury and 
available for their payment at the semi-annual settlement next succeeding their 
issue, comes of necessity and that the diversion thereof was a violation of the 
duty of the city and a breach of its contract all beyond the control and without 
the fault of the holders of the certificates is conclusive, and by reason thereof such 
certificates continue to be a valid and binding obligation of the city and to my 
mind an indebtedness within the terms of section 3916, G. C., supra. 

The fact that the agents or officers of the city by whom these funds were 
misappropriated, are liable to the city on their official bonds therefor and that 
wch officers ought to be made to respond to such liability will not in any respect 
discharge the obligation of the city to pay. Xor would any liability of such officer 
upon his official bond to the holder of any such certificate discharge the obligation 
of the city thereon. 

I am therefore of opinion that the city council is authorized to issue bonds 
under the provision's of sections 3916 and 3917, G. C., to extend the time of payment 
of the certificates issued under section 3913, G. C., where the funds appropriated 
by law for the payment of such certificates have been misappropriated by the 
officers and agents of the city and without any fault on the part of the holder of 
such certificate. . 

Bonds issued under authority of sections 3916 and 3917, G. C., are subject to 
the provision of section 5649-1, G. C., as amended in 104 0. L., 12, making it 
necessary that the taxing authorities of the city levy a tax sufficient to provide a 
sinking fund for the payment of such bonds at maturity, together with interest 
on the same, and the further provision of section 11 of article 12 of the constitu­
tion, which requires that in the legislation under whi~h indebtedness is incurred 
or renewed, provision shall be made for levying and collecting annually an amount 
sufficient to pay interest on said bonds and to provide a sinking fund for their 
redemption at maturity. 

It should be observed, however, that the conclusion herein would not be 
applicable to certificates issued in excess of the amount of the general revenue 
fund in good faith, estimated to be received from taxes and revenues at the next 
semi-annual settlement of tax collections for such fund after deducting all advances. 

533. 

Respectfully, 
Enw ARD C. TuRNER; 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR D1PROVE:\1EXT OF 
CERT AIX ROADS 

CoL1::11Bt:S, OHIO, June 24, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communications of June 21 and June 22, 1915, trans­

mitting to me for my examination final resolutions as to the following roads: 

Cleveland-Sandusky, Erie county, Pet. Xo. 1125, I. C. H., X o. 3; 
Clenland-Buffalo, Lake county, Pet. Xo. 852, I. C. H., No. 2; 
Wooster-:\Iassillon, Wayne county, Pet. Xo. 754-755, I. C. H., Xo. 69; 
Akron-Canton, Stark county, Pet. X o. 1462, I. C. H. X o. 66; 
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Ashland-:\Iedina, ~iedina county, Pet. Xo. 1118, I. C. H. No. 139; 
Springfield-Washington C. H., Clark county, Pet. No. 1004, I. C. H. 

Xo. 197. 
Daytoll'Chillicothe, Greene county, Pet. No. 1120, I. C. H., Xo. 29; 
Urbana-Sidney, Champaign county, Pet. l\o. 1680, I. C. H. No. 192; 
Caldwell-\Voodsfield, Monroe county, Pet. l\ o. 1024, I. C. H. X o. 386; 
:Malaga-Alledonia, Monroe county, Pet. No. 1022, I. C. H. No. 108'; 
Youngstown-Warren, Trumbull county, Pet. No. 1559, I. C. H. No. 80; 
Steubenville-Cambridge, Harrison county, Pet. No. 938, I. C. H. No. 26; 
St. Mary's-Ft. Wayne, Mercer county, Pet. No. 766, I. C. H. No. 173; 
Akron-Cuyahoga Falls, Summit county, Pet. No. 1367, I. C. H., No. 92; 
New Comerstown-Urichsville, Tuscarawas county, Pet. Xo. 1521, I. C. 

H. No. 413 ;. 
\Vooster-Canal Dover, Tuscarawas county, Pet. l\o. 1522, I. C. H. 

Ko. 414. 

I find these resolutions to be in regular form and am therefore returning the 
[ame with my approval endorsed thereon. 

534. 

Respectfully, · 
Enw ARD C. TURNER, 

Attorney Ge11eral. 

MUXICIPAL CORPORATIONS WITH POPULATION OF TWO THOU­
SAND OR MORE-MAY NOMI~ATE IXDEPENDENT CANDIDATES 
FOR MUNICIPAL AND WARD OFFICES BY PETITIOX-ELECTIONS. 

l11depeudent caudidates for municipal and ward offices in municipalities with 
a population of two thousand or more may be 1101/linated by petition under the 
provisio11s of section 4999, G. C., as auwzded, 103 0. L., 844. 

CoLUMBUS, 0Hro, June 24, 1915. 

HoN. CHAS. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SrR :-I acknowledge the receipt of yours under date of June 16, 1915, 

as follows: 

"\Ve herewith submit to you for opmwn the following questions: 
"'How and under what section of the General Code can independent 

candidates for municipal or ward officers in municipalities containing a 
population of more than two thousand have their names placed on the 
ballot?'" 

The nomination of candidates for public office by petition was first authorized 
in this state by section 12 of the act of April 30, 1891, 88 0. L., 449, which first 
provided for the nomination of candidates for any state, county, or city, by petition 
&igned by a certain prescribed number of the electors of such state, county or 
city, respectively. 

This provision was followed in the same section of this act by the provision 
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that nominations of candidates for other offices might be made by petitions signed 
by a distinctively different number of qualified electors of the district or division 
for which such candidates were to be nominated. 

This section was amended on April 18, 1892, 89 0. L., 432, by omitting candi­
dates Jor state offices from its provisions and including candidates for township 
or municipal offices and candidates for members of the board of education and also 
changing the number of petitioners necessary in Cuyahoga and Hamilton counties. 

By the amendments of the chapter of which this section is a part, in the act 
of April 8, 1898, 93 0. L., 94, the above provisions were re·enacted verbatim. This 
section was again amended by section 7 of the act of April 23, 1904, 97 0. L.. 226, 
to read as follows: 

"Nominations of candidates for any county, township, municipal or 
ward office, or members of the board of education may be made by nom­
ination papers, signed in the aggregate for each candidate by not less than 
three hundred qualified electors of the county, or fifty qualified electors of 
the city, or twenty-five qualified electors of the township, ward or village, 
or twenty-five electors of either sex of the school district ~espectively; 
except in counties containing annual registration cities, such nomination 
papers shalJ be signed by petitioners not less in number than one for every 
fifty persons who voted at the next preceding election in such county. 
Nominations of candidates for other offices may be inade by nomination 
papers, signed for each candidate by qualified electors of the state or the 
district or division for which such candidates are nominated, not less in 
number than one for. every one hundred persons, who voted at· the next 
preceding general election in the state or such district or division. * *" 

By codification of 1910, the provisions here quoted were designated and made 
to constitute sections 4996 and 4999 of the General Code, except for the elimination 
of members of the board of education from the provisions of section 4996, G. (., 
by reason of the amendment of section 3897-a R. S., 97 0. L., 340, which was 
l'arried into the General Code as sections 4997 and 4998 thereof, and by the act 
of May 10, 1911, 102 0. L., 120, the latter section was amended to include candi­
dates for United States senator. 

We may also note here the provisions of Sec. 7, Article 5 of the constitution 
of Ohio, as adopted September 3, 1912, as folJows: 

"AIJ nominations for elective state, district, county and municipal 
offices shall be made at direct primary elections or by petition as provided 
by law, and provision shall be made by law for a preferential vote for 
United States senator; but direct primaries shalJ not be held for nomina­
tion of township officers or for officers of municipalities of less than two 
thousand population, unless petitioned for by a majority of the electors of 
such township or municipality. * * *" 

Sections 4996 and 4999, G. C., were amended by the act of April 10, 1913, 
103 0. L., 844, to read as folJows: 

"Section 4996. Nominations of candidates for any elective office in 
any township or in any municipality which at the last preceding federal 
census had a population of less than two thousand, may be made by peti­
tions, signed in the aggregate for each candidate by not less than twenty­
five qualified electors of such township or village. 

"Section 4999. Xominations of candidates for other offices, may be 
made by petitions, signed for each candidate by qualified electors of 1:he 
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state or the district, or county for which such candidates are nominated, 
not less in number than one for each one hundred persons who voted at 
the next preceding general election in the state, district or county." 

From the above it conclusively appears that the phrase "other offices" as used 
in section 4999, G. C., prior to the amendment in 103 0. L., 844, supra, had 'refer­
ence solely to offices other than county, township, municipal or ward offices or 
members of the board of education as enumerated in sections 4996 and 4997, G. C., 
so that prior to such amendment the nomination of candidates for all county, 
township, municipal or ward offices and members of the board of education by 
petition was governed exclusively by sections 4996, 4997 and 4998 of the General 
Code, and provided a separate and distinct scheme of nomination for the nomina­
tion of candidates for the offices therein named from that provided for the 
nomination of candidates for other offices as provided in section 4999 of the General 
Code, the latter including within its terms by reference such offices as were not 
specifically enumerated in the preceding section herein last referred to. By the 
amendment of section 4996, G. C., 103 0. L., 844, supra, there were eliminated from 
its provisions county and municipal and ward offices in municipalities with a pop­
ulation of two thousand, or it was made to include only elective offices in a town­
ship or a municipality with a population of less than 2000. Section 4999, G. C., 
in its present form is dependent, as it was in the original enactment, upon reference 
to the preceding statutes above referred to for any significance of meaning what­
ever. 

\Vhether "other offices" as now used in section 4999, G. C., has any broader or 
different meaning by reason of the amendment in 103 0. L., 844, supra, is not 
free from doubt. In its original use, however, it is believed to have been the 
legislative purpose to include within the meaning of the phrase "other offices" all 
those elective offices within the state not theretofore specifically enumerated, and 
if this purpose followed the amendment last referred to, any exclusion of offices 
from the terms of section 4996, G. C., would result in an addition of the offices 
so excluded to those offices included within the meaning of "other offices" as found 
in amended section 4999, G. C. This view is supported by the addition of "county" 
in section 4999, G. C., as last amended, and is at the same time weakened by the 
omission therefrom of any reference to any municipal or ward offices. If on the 
one hand it be held that "other offices" is in the amended section restricted to its 
original meaning, the word "county" must be read out of section 4999, G. C., as 
amended in 103 0. L., and on the other hand if this phrase is construed to include 
all those offices within the state not now specifically enumerated in sections 4996 
and 4997 of the General Code, it will necessitate reading into this section the term 
"municipal" and "ward offices." 

In view of the general policy of the authorization of the nomination of can­
didates for office by petition, which had been consistently maintained from the act 
of April 30, 1891, supra, until the amendment of sections 4996 and 4999, G. C., 103 
0. L., I am inclined to the view that it was the purpose and intent of the legis­
lature that such policy be continued and that candidates for all offices within the 
state not enumerated in sections 4996 and 4997, G. C., as the former was amended, 
103 0. L., 844, supra, should be aut.horized to be nominated by petition under the 
provision of section 4999, G. C., as amended by the act herein last referred to. 

I am therefore of opinion that independent candidates for municipal and ward 
offices in municipalities with a population of two thousand or more may be nomi­
nated by petition under the provisions of section 4999, G. C., as amended in 103 
0. L., 844. Respectfully, 

Eow ARD C. TURNER, 

Attorney General. 
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535. 

BOARD OF EDL'CATIOX-YICE-PRESIDEXT, DL'LY ELECTED, :\lAY 
ACT AS PRESIDEXT \\'HEX OFFICE OF LATTER IS VAC\TED BY 
RESIGXATIOX OF PRESIDEXT. 

The z·ice-prcsideut of the board of educatio11 of a sclwol district, duly elected 
by the members of said board wzder authority a11d in comp/iallce with the require­
ments of sectio11 4747, G. C., as ame11dcd in 104 0. L., 139, may act as president of 
said board a11d perform the duties oj said office which has been -;:acated by tile 
resig11atio11 of the presidellt of said board from said office. 

CoLt:~lllCS, OHIO, June 25, 1915. 

Hox. Ht:GH F. XEt:HART, Prosccuti11g Attomey, Caldwell, Ohio. 
DE.\R SIR :-In your letter of June 20. 1915, you request my opinion as follow::: 

"The president of the Caldwell special school district has moved away 
and resigned from the board. The board was duly organized with presi­
dent, vice-president and clerk as provided by section 4747 of the General 
Code. 

"Of course the vacancy can be filled under the provisions of 4748 for 
a member of the board. 

"The question now arises whether the board has authority to elect a 
president at this time, or whether the vice-president shall be the president 
for the unexpired term for which the outgoing president was elected. 

"Section 4747 is the only section I am able to find with reference to 
organization. 

"Section 4753 relative to pro tempore president and clerk which seems to 
have been passed before 4747 provided for a vice-president and I find 
nothing setting forth the duties or powers of the vice-president. 

"This question is important at the present time as the meeting for the 
election of a member of the county board will be held next Saturday, June 
26th, and we do not want any question of legality of election of such 
member to be questioned on this proposition." 

Section 4747, G. C., as amended in 104 0. L., 139, provides: 

"The board of education of each city, village and rural school rlistrict 
shall organize on the first :\Ionday of January after the election of mem­
bers of such board. One member of the board shall be elected president, 
one as vice-president and a person who may or may not be a member of 
the board shall be elected clerk. The president and vice-president shall 
serve for a term of one year and the clerk for a term not to exceed two 
years. The board shall fix the time of holding its regular meeting." 

There is no express provision of the statute prescribing the duties of the vice­
president of a board of education, duly elected under authority and in compliance 
with the requirements of section 4747, G. C., as above quoted, or authorizing said 
vice-president to act as president of said board in case of the resignation of the 
president from office. 

It will be obsen-ed, however, that under the above provisions of section 4747, 
G. C., a president and vice-president shall be elected for a term of one year, at 

3;;-A. G. 
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the meeting of the board. held on the first :.Jonday of January after the election 
of the members thereto. Xo provision is made for filling a vacancy in the office 
of president which may occur during the term for which he is elected. \Vhile 
5ection 4753, G. C., provides that if the president or clerk is absent at any meeting 
of the board the members shall choose one of their members to serve in his place 
pro tempore, this statute clearly applies to temporary absence as distinguished 
from a vacancy and its provisions are not necessarily inconsistent with the pro­
visions of section 4747, G. C., for the reason that in the case of temporary absence 
of both president and vice-president, the provisions of section 4753, G. C., would 
still apply. If the view be taken that the provisions of section 4753, G. C., are 
inconsistent with those of section 4747, G. C., the provisions of the latter section, 
being of subsequent enactment, must control. The legislature, in authorizing a 
board of education to elect a vice-president at the same time and for the same 
ten~ as the president, must have intended that the office of vice-president shall have 
a definite relation to the office of president in so far as the duties of the latter 
office are concerned. 

The Standard dictionary defines the word "vice" as used in the above con­
nection, as follows: 

"Used with official names to form compound words each of which 
denotes one who has the right to act on occasion in place of the officer 
designated or one who is just below such officer in rank." 

It seems clear therefore that, where the president of a board of educatinn 
resigns his office at any time during the term for which he is elected, the vice­
president has authority to perform the duties of said office and to act as president 
of said board during the re~ainder of said term. 

Replying to your question, I am of the opinion that the vice-president of the 
board of education of the Caldwell school district, duly elected by the members 
of said board under authority and in compliance with the requirements of section 
4747, G. C., as amended, may act as president of said board and perform the 
duties of said office which has been vacated by the resignation of the president 
of said board from said office. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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CIVIL SERVICE-CLASSIFIC.\ TIOX OF APPLICAXTS IX ACCORDAXCE 
WITH POLITICAL AFFILIATIOXS, IXEFFECTIVE-FIXIXG OF DEFI­
XITE TER:\1 OF SERYICE OF .\PPOI:\TEES XOT IXCOXSISTEXT 
\\'ITH CIVIL SERVICE LA \\'S-IXDUSTRIAL C0:\1:\IISSIO:\-STEA:\I 
E:\GIXEERS. 

The provisio11s of sectioll 1040, G. C., classifyillg applicatio11s for appoilltmcut 
1111der the civil service law, ill accorda11ce with political afjiliatiolls, is ineffecth•e. 

The fixing of definite term of sen.•ice" of appointees under ch•il service is n-ot 
illcollsistent with civil sen.·ice lau:s. 

Cou:~rscs, OHIO, June 25, 1915. 

llldustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge the receipt of your letter asking for 

an opinion relative to the application of the civil service law to the positions of 
district examiner of steam engineers, which letter is as follows: 

"The industrial commission of Ohio has received from the state ci\·il 
service commission a list of names which purports to. be an eligible list 
of persons eligible to appointment to the position of district examiner of 
steam engineers in the Cincinnati district. Upon this list appear the names, 
general averages and addresses of the supposed eligibles. There is no 
designation of the party politics of the supposed eligibles. 

"The industrial commission respectfully requests an optmon as to 
whether or not the provisions of section 1040, General Code, are still in 
effect, in view of the civil service status of steam engineers, particularly 
that part of said section which provides that 'not more than five of said 
district examiners so appointed shall be members of the same political 
party, each of whom shall be a competent and practical steam engineer, 
and shall serve for a term of three years and until .his successor is ap­
pointed and qualified.' 

"The two points about which we are in doubt are: ( 1) the provision 
which requires that not more than five of said district examiners shall be 
of the same political party, and (2) that part of the section which fixes 
the term of service for three years, inasmuch as appointments made under 
the civil service law do not seem to be made for a definite period." 

In your letter you refer to section 1040 of the General Code, which is as 
follows: 

"The chief examiner of steam engineers shall divide the state into ten 
districts. \Vith the approval of the governor he shall appoint an assistant 
chief examiner and ten district examiners of steam engineers, provided, 
however, that not more than five of the said district examiners so ap­
pointed shall be members of the same political party, each of whom shall 
be a competent and practical steam engineer, and shall serve for a term 
of three years, and until his successor is appointed and qualified. Upon 
the resignation, removal or death of the chief examiner, assistant chief 
examiner, or a district examiner, the vacancy shall be filled for the un­
expired term m the manner provided for the original appointment." 

Xo question is raised as to the particular positions being included in the 
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classified serYice of the civil sen·ice of the state, save as to how that status may 
be affected by the provision in section 1040 of the General Code, quoted above, as 
follows: 

.. ,~ * * not more than five of the said district examiners so ap­
pointed shall be members of the same political party * * * each of 
whom shall serve for a term of three years * * *" 

Section 486-2 of the General Code, 103 0. L., 698, which is section 2 of 
the civil service act, is as follows: 

.. :\lethod of appointment. On and after January 1, 1914, appointments 
to and promotions in the civil service of this state and the couqties, cities 
and city school districts thereof shall be made only according to merit and 
fitness to be ascertained as far as practicable by examination which, as far 
as practicable, shall be competiti,·e; and, on and after January 1, 1914, no 
person shall be appointed, removed, transferred, laid off, suspended, rein­
stated, promoted or. reduced as an officer or employe in the civil service 
under the government of this state, the counties, cities, and city school 
districts thereof, in any manner or by any means other than those pre­
scribed in this act." 

Rule 10 of the state civil serv1ce commission, 1s as follows: 

"Appointments, promotions and retentions in the classified service of the 
state shall be determined on the basis of merit alone, and lack of merit 
shall be the only consideration in reduction and removals." 

Section 6 of rule 5 of the state civil service commission, is as follows: 

"~o question in any examination shall in any way reiate to political 
or religious opinions or affiliations, nor shall any appointment to, promo­
tion or reduction in, or removal from the classified service be influenced 
in any manner by politics or religion." 

In section 486-7, of the General Code, ( 103 0. L., page 700) which is section 
7 of the civil service act, under the head of "Powers and Duties," the first power 
enumerated is as follows: 

"First: Prescribe, amend and enforce rules for carrying into effect 
section 10 of article 15 of the constitution of Ohio, and the provisions of 
this act, and such rules shall have the force and effect of law." 

Section 486-11 of the General Code, (103 0. L., 703) which is section 11 of 
the civil service act, contains in sub-section 5 a provision as follows: 

.. (5.) Such other information as may be reasonably required touch­
ing the applicant's merit and fitness for the public service; but no enquiry 
shall be made as to any religious opinions or political affiliations of the 
applicant." 

It will be noted from a reading and consideration of the foregoing provisions 
of the civil service law and the rules of the state civil service commission quoted, 
which rules, under the provisions of section 486-7 of the General Code, supra, are 
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to have the force and effect of law, that under the present existing civil service 
law which governs the appointment in the civil service of the state, save in the 
particular cases where exception has been made, there is not only no machinery 
provided for the purpose of carrying into effect the provisions of section 1040 of 
the General Code, with reference to the political affiliation of the applicant, but 
on the contrary, by the express provisions of the law, any reference to politics 
in connection with appointments is prohibited. 

The state civil service commission, in certifying the eligible list in the case 
under consideration, would be unable to classify the eligibles thereon along political 
lines and it is my opinion, in answer to your first question, that the provisions of 
section 1040 of the General Code, with reference to political affiliation is rendered 
ineffective by the civil service act and does not control in the appointment of district 
examiners of steam engineers therein provided for. 

Coming to your second question asking for an opinion as to "that part of the 
section ( 1040, G. C.) which fixes the terms of service for three years, inasmuch 
as appointments made under the civil service law do not seem to be made for a 
definite period," permit me to say that the civil service law expressly recognizes 
the existence of definite terms in the classified service under the provisions of 
section 486-17 of the General Code, (103 0. L., 707) which, in part, is as follows: 

"Reductions, suspensions and removals. Xo person shall be dis-
charg~d from the· classified service, reduced in pay or position, laid off, 
suspended or otherwise discriminated against by the appointing officer for 
religious or political reasons. In all cases of discharge, lay off reduction 
or suspension of a subordinate, whether appointed for a dejiuite term or 
otherwise * * * the appointing officer shall give * * * such sub­
ordinate. * * * time to file an explanation. * * *" 

In the case of State ex rei. v. Schneller, Vol. 15, :::\. P. :::\. S., 438, this question 
was con~idered at length, and in the decision the court, at page 445, says: 

"But there is nothing inconsistent between the provisions of the civil 
service act and statutes fixing definite periods of time during which ap­
pointees shall hold certain offices or perform certain duties. Every pro­
vision of the civil service act would apply to th.e incumbent of such an 
office, without regard to how he was appointed, but his term of office 
would not be lengthened. 

It is my opinion, therefore, in answer to your second question, that that part 
of section'l040, General Code, which provides for a term of three years for district 
examiners of steam engineers is in full force and effect and that its application to 
appointees under the civil service act is in harmony therewith. 

A copy of this opinion has been sent to the state civil service commission. 
Respectfully, 

EDWARD c. TL'RXER, 

Attor11e}' Ge11eral. 
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537. 

BOARD OF COUXTY CO~D.IISSIOXERS-QGORL'~I AUTHORIZED TO 
TRAXSACT BUSINESS WHEN THERE IS A VACANCY--MAY DO 
SO UNTIL APPOINTMENT AND QUALIFICATION OF AN ELECTOR 
TO FILL SUCH VACAXCY. 

A quorum of the board of county c011111liSSIOI!ers is authorized to transact 
business of the cozmty in case of a vacancy in such board by death, resignation &r 

removal, 1111til the appointment and qualification of an elector to fill such vacancy 
is made. 

CoLUMBL'S, Omo, June 25, 1915. 

Hox. ]oHx C. D'ALTON, Prosemting Attonzey, Toledo, Ohio. 
DEAR SIR :-I acknowl~dge receipt of yours under date of June 16, 1915, as 

follows: 

"Confirming telephone conversation with your Mr. Ballard, upon re­
quest of the auditor of this county, I would appreciate an opinion from 
you as to the existence or non-existence of a board of county commis­
sioners, and, in the event of the non-existence of a board, the legality of 
any action which the two remaining commissioners, acting in unison, may 
attempt. 

"On the night of the 26th of May, County Commissioner Frank West­
fall was killed in an automobile accident here. His body was not recovered 
until June 3rd. The board authorized to fill the vacancy has been unable 
to agree upon a successor, and we are still without a third commissioner. 

"On June 2nd the attention of this office was directed to the fact that 
the remaining two commissioners were attempting to do business, make 
contracts, and spending money for new improvements, etc. I thereupon, 
after investigation of the law, wrote them as per copy of my letter attached 
thereto. 

"As we construe section 2408 of the General Code, the official represen­
tative of the county, vested with authority to contract, to sue and be sued, 
and to conduct the business of the county, consists of a 'board of county 
commissioners * * * of three persons, who shall be elected biennially,' 
etc. \Vhile the statute contemplates that two members of the board shall 
constitute a quorum, in our opinion there must be a board of three mem­
bers before there can be a quorum thereof. 

"Strange to relate, a thorough search of the books discloses no parallel 
situation. The importance of the matter and the amount of work pending 
in this county seem to warrant our requesting an opinion from you as to 
your Yiew of the situation." 

Section 2395, G. C., to which you refer, and section 2403, G. C., provide as 
follows: 

"Section 2395. The board of county commissioners shall consist of 
three persons, who shall be elected biannually, and hold their office for two 
years, commencing on the third ~1onday of September next after their 
election." 

"Section 2403. A majority of the board shall constitute a quorum at 
any regular or special meeting." 
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In the case of Cupp v. Commissioners, 19 0. S., 173, it was held that a quorum 
of the board of county commissioners, as defined by section 2403 of the General 
Code, as above quoted, were authorized to transact business of the board in a 
proceeding for locating and establishing ditches, drains and water courses, as in 
other cases. That is to say, a quorum-or a majority of the board of county 
commissioners, as the term is used in section 2395,-had full power and authority 
in the exercise of the functions of such board. 

Attention is called to the provisions of section 2397 of the General Code, 
which are as follows: 

"If a vacancy in the office of commiSSIOner occurs more than thirty 
days before the next election for state and county officers, a successor 
shall be elected thereat. If a vacancy occurs more than thirty days before 
such election, or within that time, and the interest of the county requires 
that the vacancy be filled before the election, the probate judge, auditor, 
and recorder of the county, or a majority of them, shall appoint a com­
missioner, who shall hold his office until his successor is elected and quali­
fied." 

From an ·examination of the prov1s10ns of this section, it will be noted that if 
a vacancy occurs either more than thirty days before such election in which e\·ent 
a successor is required to be elected at the next election for state and county 
officers, or within the period of thirty days prior to such election it is discretionary 
with the probate judge, auditor and recorder of the county, or a majority of them, 
to appoint a qualified elector to fill such vacancy. That is to say, the appointment 
to fill such vacancy depends upon the judgment of the appointing authority in 
determining whether or not the interests of the county require that such appoint­
ment be made prior to the election and qualification of a successor to fill such office. 
Thus it is manifestly within the contemplation of the legislature that such vacancy 
mat-continue for a period even longer than thirty days prior to the election and 
qualification of an elector to fill such vacancy, unless it be determined by the 
appointing authority that the interests of the county should require that an appoint­
ment to fill such vacancy be made during such interval. Though it appears clear 
from the above that a vacancy in such office may continue even for a longer 
period than thirty days, it cannot be maintained that it was contemplated by the 
legislature that the business of the county should be completely suspended during 
such period. On the contrary, it seems quite clear that the provisions of sectiun 
2397 would not have been so enacted except in view of the authority conferred upon 
a quorum of such board by the provisions of section 2403, G. C. 

That the vacancy to which you refer has occurred a very considerable time 
previous to the next election for state and county officers, is a matter that would 
enter materially into the consideration of the appointing authority in determining 
whether or not the interest of the county ·requires that the vacancy so occasioned 
be filled, and if in view of this length of time and the volume and importance of 
the business of the county such appointing authorities determine that it is for the 
best interests of the county that such vacancy be filled by appointment, it then 
becomes their duty to proceed as expeditiously as is consistent with a proper per­
formance thereof, to make such appointment. Until such appointment is made, 
however, and the appointee qualifies for the discharge of his duties, I am of the 
opinion that it is not only within the power and authority of the present members 
of the board of county commissioners, but their duty to proceed with the trans­
action of the business of the county in such manner as in their judgment is to the 
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best interests of the county and in the discharge of such duties as are imposed 
upon them by law, and every action taken by them in all other respects according 
to law are valid and binding npon the county. 

Attention is directed to the case of the State ex rei. Pogue v. Groom, 901 0. S., 
1, decided by the supreme court November 30, 1914, in which the court, refer­
ring to section 5649-3b, G. C., prior to its amendment in 103 0. L., 552, said: 

538. 

"It is true that this· section is subject to the same objection urged 
against these amendments, yet it is expressly provided that a quorum of 
the budget commission is authorized to transact business, and at least two 
of the members designated by the original act to serve as members of the 
county budget commission are county officers elected by a constitutional 
majority of the electors of the county." 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SENATE BILL NO. 314 CONSTITUTIOXAL-GOVERNOR'S APPOINT­
MENT OF ADDITIONAL CO::\DIOX PLEAS JUDGE FOR LORAIN 
COUXTY, VALID. 

CoLUMBUS, 0HIO,.June 25, 1915. 

RON. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of a letter from you dated ·May 25, J.:t15, 

but which was not received in this department until the afternoon of June 16, 1915. 
Your letter is as follows: 

"\\'ill you kindly advise this department in the following matter: 
"An act was passed (senate bill 314) providing for an additional 

judge of the court of common pleas for Lorain county. A judge was ap­
pointed by the governor for said additional office. X o election had been 
held, and no judge had been theretofore elected to such office. The ap­
pointment being merely to fill a judgeship provided by the general as­
sembly until an election could be had pursuant to law. 

"We would like to know whether such judge was legally appointed 
or whether such appointment was unconstitutional." 

Senate bill X o. 314, to which you refer is in full as follows: 

"AX ACT. 
"To provide for the election and appointment of an additional judge 

in Lorain county. 
"Be it enacted by the geueral assembly of the state of Ohio: 
"Section 1. From and after the passage of this act, two-thirds of 

the members elected to each house thereof concurring, there shall be one 
additional judge of the court of common pleas, in and for Lorain county, 
who shall reside therein. 
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"Such additional judge shall be elected every six years, beginning in 
1916, and to hold his office for a term of six years, commencing on the 
9th day of January, A. D., 1917, next after his election. 

"[,'uti! such additional judge of tlze court of common pleas is so elected 
a11d. qualified, the go·uenzor shall appoillt such additional j11dge. 

"Vacancies occurring in the office of such additional judge in Lorain 
county, shall be filled in the manner .prescribed for the filling of vacancies 
in the office of judge of the common pleas court. 

"He shall exercise the same powers and jurisdiction and perform the 
same duties as the judges of the court of common pleas; and shall re­
ceive the same compensation as is provided by law for the judges of the 
court of common pleas in Lorain county. 

"Section 2. This act is hereby declared to be an emergency law 
necessary for the immediate preservation of the public peace, health and 
safety and shall take effect and be in force from and after its passage. 
The necessity arising from the fact that by reason of the large number 
of both civil and criminal cases now pending in the court of common pleas 
of said county, occasioned by the. rapid increase in population and growth 
of commercial business and the consequent inability of one judge to try 
and hear the same with reasonable promptness, the public peace, health and 
safety are thereby menaced." 

There is no question here as to the intention of the legislature. That is made 
sufficiently clear by the express direction to the governor to appoint an additional 
judge until the election of the first judge therein provided for and his qualification 
thereunder. 

I also call attention to the emergency of the bill, which makes it clear that 
the general assembly desired to provide Lorain county with an additional judge 
immediately. 

The question raised by you is quite similar to the situation following the amend­
ment of the constitution providing that: 

''The supreme court shall, until otherwise provided by law, consist 
of a chief justice and six judges * * *. The judges of the supreme 
court shall be elected by the electors of the state at large." 

. Under the constitution no chief justice, the office of which had been created 
by the amendment, could be elected until X ovember, 1914. 

The General assembly in 1913, by an amendment of section 1467, G. C., (103 
0. L., 408) provided that: 

"Until a chief justice is so elected and qualified the governor shall 
appoint a chief justice." 

The right of the legislature to enact such a prov1s1on and of the governor 
to act thereunder was much discussed at the time, but no one ever challenged 
the validity of the enactment or of the appointment by the governor. Of course, 
mere acquiescence does not make law, but it sometimes tends strongly to show 
what the law is. · 

\Vhile the legislature would have been without the power to authorize the 
governor to appoint a chief justice or judge of the supreme court for a constitu­
tional term, it was within the power of the legislature to provide that until a chief 
justice could be elected under the constitution the governor might make a pro­
visional or initiatory appointment. 

\Vhile it is true that the amendment of section 1467, G. C., authorizing the 
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goyernor to appoint a chief justice was--the carrying out of the constitutional pro­
nswn, it is also true that the creation of an additional judgeship is just as fully 
authorized as was the office of chief justice. To my mind the difference is one 
of degree rather than principle and the analogy is sufficiently complete to say 
that there is no difference in principle. 

Section 3 of article IV of the constitution provides: 

"One resident judge of the court of common pleas, and such additional 
reside1tt judge or judges as may be provided by law, shall be elected in 
each. county of the state by the electors of such county * * *" 

Section 1 of article XVII of the constitution provides: 

"Elections for state and county officers shall be held on the first 
Tuesday after the first l\fonday in :t\ovember in the even-numbered years 
* * *" 

It is within the province of the legislatur.e to provide for an additional resident 
judge in any county in any year. It is not possible, however, to elect a judge save 
at the November election in the even-numbered years. 

·while the legislature could not provide for the appointment regularly or 
beyond the period when an election might be held lawfully, I am clearly of 
the opinion that where the legislature creates an additional judgeship it may, if 
it sees fit, confer upon the governor power to fill the office until an election may 
be held. 

If the present legislature had attempted at the session just past to create a 
judeship to become effective after the November, 1916, election, it could not have 
authorized the governor to appoint to such office, for between the pass.age of 
the act and the beginning of the office it would have been possible to have held 
an election. 

I, therefore, hold that it was within the power of the legislature to pass senate 
bill 314 and that thereunder the governor had the power to appoint an additional 
judge for Lorain county until a lawful election could be held to fill the office. 

I presume that your question arises out of the fact that you will be called 
upon to issue warrants upon the treasury for the salary of such judge and I, ther­
fore, advise you further that even if it should be held that the appointment was 
not valid, that such judge would at all events be held to be a de facto officer, 
and while payments out of the public treasury could not be compelled by the de 
facto officer, yet where the compensation has been paid to a de facto officer it 
may not be recovered and the officer disbursing the same would not be liable 
therefor. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonley General. 
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APPROVAL OF ABSTRACT OF TITLE, ARMORY AT PIQUA, OHIO. 

CoLUMBUS, Onro, June 24, 1915. 

The Ohio State Armory Board, Col. Byron L. Bargar, Secretary, Columbus, Ohio. 
G5NTLEMEN :-1 acknowledge receipt, for examination and approval, of the ab­

stract of title to and deed from The Orr Felt and Blanket Company to the state 
of Ohio for the following described real estate situated in the city of Piqua, 
county of Miami and state of Ohio, to wit: 

"First Lot. Being the ground occupied by the original mill and miii 
yards, and bounded on the "north by the south end of Spring street, said 
south end of Spring street there being co-incident with the south side of 
\Vater street; on the east by the west line of lot number ten hundred 
and forty-nine (1049) in said city; on the south by the Great ~Iiami river; 
and on the west by the east lines of lots numbers nineteen (19) and forty­
one (41), in said city; said first lot being the lands lying immediately south 
of the present termination of spring street in said city, and having formerly 
been the south end of said street; and including therein also that piece of 
land which was formerly a part of Spring and Water streets in said city 
and which is within lines running as follows, that is to say: Commencing 
at the northeast corner of the formerly called Piqua Woolen Mills; 
thence north fourteen (14) feet; thence west fifty-seven and one-half 
(57}!,) feet; thence south to the north wall of said mills; thence east to the 
place of beginning; said last described parcel of land being the premises 
described ii\ the resolution of the city of Piqua council, passed June 3, 
1885, and found in council record four ( 4), at page 548, of said city; and 
also described in a vacating ordinance of said city passed July 20; 1885, 
and title to which was quieted in the former owner The F. Gray Company, 
in action number twelve thousand and ninety (12090) in the common pleas 
court of :\Iiami county, Ohio, in a decree entered in said action by said 
court on :\lay 2, 1892, which will be found in journal thirty­
five (35), at page three hundred and forty-two (342) of the records of 
said court, and a transcript of which will also be found in the deed 
records of said l\fiami county, in book ninety-four (94), page six hundred 
and eight (608); also 

"Second lot. Being the ground occupied in part by the new addition 
to said mill on the west of the old building and being described as being 
all of those portions of lots numbers nineteen ( 19) and forty-one ( 41), in 
said city, according to the original plat and also according to the present 
numbering, which lie east of the :\1iami and Erie canal; said lots having 
been numbered respectively thirty-two (32) and thirty-three (33) on 
Bevins map of Piqua; also 

"Third lot. Being the ground occupied in part by the brick warehouse 
of said company, and being a part of the aforesaid lot number ten 
hundred and forty-nine (1049) in said city; the portion herein and hereby 
conveyed being bounded by lines which begin, run and terminate as 
follows: that is to say, commencing at the junction of Spring and Water 
streets in said city, at the south side of \Vater street; and running thence 
east with \Vater street, eighty-nine (89) feet; thence south to the Great 
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~liami river; thence westerly with the meanderings of said river, to a 
point on a line which would be a projection of the east line of said Spring 
street; thence north to the place of beginning. * * *'' 

I have made a careful examination of said abstract and as a result of such 
examination I find that no liens or incumbrances against said premises are dis­
closed by the abstract except the second half of the 1914 taxes amounting to $38.68 
and the undetermined taxes for the year 1915, and the balance of the special assess­
ments for construction· of certain sewers and pavements, amounting to $190.53. 

No examination, appears to have been made of the records of the United States 
court, and I would suggest that a certificate of the clerk of said court, as to the 
existence or non-existence of judgments against The Orr Felt and Blanket Com­
pany, be attached to the abstract. The deed from the Orr Felt and Blanket Com­
pany to the state of Ohio is duly signed and acknowledged and is in proper form, 
and I am of the opinion that upon ~he discharge· of the above mentioned liens the 
grantee will acquire, by said deed, a good and sufficient title to said premises in 
fee simple. 

540. 

The abstract of title and deed are herewith transmitted to you. 
Respectfully, 

EDWARD c. TURNER, 
Attorney General. 

CIVIL SERVICE COMMISSIO~-PROCEDURE TO BE FOLLOWED IN 
CASE CHARGES ARE FILED AGAINST MEMBER OF SAID COMMIS­
SION. 

CoLUMBt.:S, OHio, June 24, 1915. 

HoN. FRANK B. WILLIS, Governor, Columbus, Ohio. 
i\Iv DEAR GovERNOR :-I am in receipt of your request for opinion under date of 

June 22, 1915, which reads as follows: 

"Please advise me as to what is the proper procedure in the case of 
proceeding with charges against a member of the state civil service com­
mission of Ohio." 

Section 486-3 of the General Code (103 O.L., 699) provides in part as foll~ws: 

"Section 486-3. * * * The governor may remove any member of 
the state civil service commision of Ohio at any time for inefficiency, neglect 
of duty, or malfeasance in office, having first given to such commissioner 
a copy of the charges against him and an opportunity to be publicly heard in 
person or by counsel in his own defense, and any such act of removal by 
the governor shall be final. 

"A statement of the findings of the governor, the reasons for his 
action and the answer, if any, of the commissioner, shall be filed by the 
governor with the secretary of state and shall be open to public inspection. 
* * *" 

(1) The first step, being the one conferring jurisdiction, is the filing with 
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the governor of written charges against the member of the commtsston upon the 
ground of either, any two, or all of the following, to wit : inefficiency, neglect of 
duty or malfeasance in office. 

These charges should embody facts which in judgment of law constitute one or 
more of the above mentioned statutory grounds. 

(2) A copy of said charges duly certified by the governor as a true copy, 
should be· sen-ed personally upon the commissioner by some person designated by 
the governor, and such person should make return to the governor showing per­
sonal service of the charges upon the accused commissioner. It will not be suf­
ficient that the written charges simply allege that the commissioner was· inefficient, 
or that he had neglected his duty, or that he had been guilty of malfeasance in 
office, for such allegations would be merely legal conclusions. The charges should 
contain a recital of facts which constitute one or more of the statutory grounds. 

(3) Accompanying the charges should be a notice from the governor stating 
the time when and place where said commissioner will be given an opportunity 
to be publicly heard in pers~n or by counsel in his own defense. The time set 
in the notice should give the accused a reasonable opportunity to prepare his 
answer and be present at the appointed place. \Vhat is reasonable time is dependent 
upon the facts and circumstances of the particular case. 

( 4) At the time set for the hearing, or at any time prior thereto between 
the date of the service of a copy of the charges and the time set for the heariag 
thereon, the defendant will have the right to file an answer to the charges. 

(5) The statute does not require that evidence in addition to the charges filed 
be offered on behalf of complainant or, in other words, to support the charg~s. 
On the other hand, the governor may, in his sound discretion, hear or receive 
evidence other than the charges, but which must be material and relevant to the 
charges contained in the written copy served upon the accused. 

However, it should be here pointed out that the supreme court of Ohio has 
at least seemed to have held that evidence to support the charges must be offered. 
See State ex rei. ~leader et al., v. Sullivan. 58 0. S., 504-516. In view of this last 
mentioned case it woulrl be the safer course to pursue to require evidence in 
support of the charges though, as above stated, I am of the opinion that the 
charges when signed by the person who prefers them constitute at least a prima 
facie case and place the burden upon the accused to refute them. This is con­
trary to the ordinary procedure in a court of justice where it is required that 
evidence to support an indictment must be offered first or the charge fails. Hence. 
in the application of the above suggestion care must be exercised that no injustice 
is done the accused. 

(6) At the time and place appointed the charges as filed, a copy of which 
had theretofore been duly served upon the accused, should be read publicly and 
the accused called upon to offer his defense thereto in person or by counsel. 

(7) I am of the opinion that under the cases decided by the supreme court 
of Ohio the governor would not have the right arbitrarily to refuse to hear any 
witnesses offered by the accused as to matters tending to exculpate the accused 
from the charges as filed. The number of witnesses or the limitation beyo)ld 
which the testimony on behalf of the accused might go in addition to and out­
side of that material and relevant as a defense will rest in the sound discretion 
of the governor. In the absence of abuse of such discretion the courts would be 
without power to interfere upon such ground. 

(8) X o evidence may be offered and considered against the accused, how­
ever. which is not relevant and material to the charges as filed. or at least in 
rebuttal of such evidence as the governor has allowed the accused to offer. The 
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governor will be the sole judge of the relevancy, materiality, weight and sufficiency 
of all evidence offered, and unless there was a clear abuse amounting to unfairness 
to the accused the courts would not be authorized to review such matter. 

(9) \Vhether or not testimony snail be given under oath rests in the sound 
discretion of the governor. However, the governor would not be authorized 
to require the evidence of the accused or his witnesses to be given under oath 
if the· evidence in support of the charges was not also given under the sanctity 
of an oath. 

(10) Neither the governor, the person or persons preferring the charges, 
nor the accused have any power to compel the attendance of witnesses nor may 
a witness be compelled to be sworn. Documentary evidence and .signed writings 
may be admitted providing they are communicated to the accused. 

From the foregoing it will be seen that common sense and fair play, rather 
than any technical rules, are to govern the procedure. Where charges have been 
filed with the governor embodying facts which in judgment of law constitute either 
inefficiency, neglect of duty or malfeasance in office on the part of a member of 
the state civil service commission, a copy of the charges has been served upon the 
accused member, such accused member has been given reasonable notice of the 
time and place when and where such charges would be heard publicly and the 
accused has been given a full and fair opportunity to be heard in his own defense, 
either in person or by counsel, and testimony is offered in support of the charges 
(the charges themselves may be offered as a part of the testimony), the action 
of the governor is final and cannot be reviewed by the courts. 

A statement of the findings of "the governor, the reasons for his action and 
the answer, if any, of the .commissioner shall be filed with the secretary of state. 

541. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

FORM OF C01IMISSION FOR APPOIXT:-IENT BY GOVERNOR DURING 
RECESS OF SENATE WHEN CONFIR~IATION BY THAT BODY 
IS REQUIRED BY STATUTE. 

CoLUMBL'S, OHIO, June 24, 1915. 

HoN. FRANK B. \VrLLIS, Govemor of Ohio, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of June 21, 1915, which is as follows: 

"\Viii you kindly advise this department the correct form and wording 
to be used in commissioning an appointee requiring confirmation of the 
senate during the recess of that body? The forms in use by this depart­
ment in commissioning appoihtees are hereto attached." 

I have examined the forms attached to your letter and am of the opinion that 
none of them are exactly appropriate for the purpose referred to by you. 

Section 12, G. C., provides as follows: 

"\Vhen a vacancy in an office filled by appointment of the governor, 
with the advice and consent of the senate, occurs by expiration of term or 
otherwise during a session of the senate, the governor shall appoint a 
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person to fill such vacancy and forthwith report such appointment to the 
senate. If such vacancy occurs when the senate is not in session, and no 
appointment has been made and confirmed in anticipation of such vacancy, 
the governor shall fill the vacancy and report the appointment to the next 
session of the senate, and, if the senate advise and consent thereto, such 
appointee shall hold the office for the full term, otherwise a new appoint, 
ment shall be made." 

It is obvious that under the second division of this section the tenure of a 
person appointed by the governor, when the senate is not in session, is for the 
full term unless the senate, at its next session, fails to advise and consent to 
the appointment, or the governor fails to report the appointment to the next session 
of the senate. 

None of the forms which are attached to your letter contain blanks for the 
insertion of the official term for which the appointment was made, but I am 
informed that it is customary to write in the designation of the term thus: 

"* * * Whereas ------------------------ of --------------- county 
has been duly appointed to the office of_ _____________ , for the term of 

----------- years commencing on the ------------ day of -------------· 
* * *" 

This practice, which has evidently been followed in the past, cannot be sub­
stantially objected to, and in view thereof the blank form of the commission to 
be used in making appointments of· the kind referred to by you should be as 
follows: 

"KNOW YE, That whereas --------------------- of -------------­
county, has been duly appointed to the office of ------------------------­
(here state the name of the office and the regular or unexpired term 
thereof for which appointment is made) when the senate was not in session. 

"THEREFORE, by virft1e of the authority vested in the governor by 
the constitution, and in pursuance of a provision of the statutes, I do 
hereby commission him, the said ---------------------------------------· 

to be ----------------· authorizing and empowering him to execute and 
discharge, all and singular, the duties appertaining to said office, and to 
enjoy all the privileges and immunities thereof duri11g the aforesaid term, 
if the senate at its next session advise and consent to the said appointment; 
otherwise until his successor is appointed and qualified according to law." 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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542. 

VACATIOXS-OUTSIDE OF A FEW STATUTES APPLYIXG TO PAR­
TICULAR POSITIOXS THERE IS XO STATUTORY AUTHORIZA­
TIOX-QUESTIOX LEFT LARGELY TO THE SOUND DISCRETION 
OF THE HEAD OF THE DEPART::\IENT-PUBLIC OFFICIALS. 

P~1blic officials have such powers o11ly as are either conferred expressly or by 
necessary implication. Outside of a few statutes applying to particular positious 
there is 110 statutory authorization for vacatio11s. The commo1zly accepted theory 
a11d practice of vacations on pay is that they will be granted. at a time in the 3•ear 
when the work of the department is slack a11d where .those who remain on duty 
will be able to care for the work of those who are absent. In this way there is 110 
loss to the state and at the same time the emplo:ye who gets the vacation earns it 
by making up for the time out in helpi11g care for the work while his fellow­
emplo)•es are taki11g their vacations. I know of no statutory authority for the 
payment of employes f9r services not rendered. 

However, it is difficult to lay dow11 a11y hard a11d fast rule to cover all cases, 
as they ·will depend upon the facts a11d circumsta11ces of each particular case. I 
feel that within a well guarded zone such matters should be left largely to the 
sound discretion of the head of the departme11t, such head of department being 
careful not to abuse the discretion. 

CoLt.:~IBus, OHIO, June 24, 1915. 

The !11dustrial Commission of Ohio, Columbus. Ohio. 
GEXTLEMEN .:-Under date of June 9, 1915, you requested my opinion as 

follows: 

''Please advise the industrial commission whether or not unused per­
sonal service funds which have accrued since February 16, 1915, are avail­
able for payment of temporary clerks who are employed by this commission 
to render services during the absence of regular clerks who are absent on 
leave with pay ( Yacation period)." 

Public officials have such powers only as are either conferred expressly or by 
necessary implication. Outside of a few statutes applying to particular positions 
there ts no statutory authorization for Yacations. The commonly accepted theory 
and practice of vacations on pay is that they will be granted at a time in the year 
when the wok of the department is slack and where those who remain on duty 
will be able to care for the work of those who are absent. In this way there is no 
loss to the state and at the same time the employe who gets the vacation earns it 
by making up for the time out in helping care for the work while his fellow­
employes are taking their vacations. I know of no statutory authority for the 
payment of employes for services not rendered. 

However, it is difficult to lay down any hard and fast rule to cover all cases, 
as they will depend upon the facts and circumstances of each particular case. I 
feel that within a well guarded zone such matters should be left largely to the 
sound discretion of the head of the department, such head of department being 
careful not to abuse the discretion. 

One of the members of your commission has informed me that you desire the 
opinion not only as applied to Yacations, but as to the hiring of temporary clerks 
irrespecth·e of the question of Yacations, and what follows hereafter will be based 
on that phase of the question. 

Your question is so general that I shall haYe to assume an interpretation of it. 



ATTOR~"'EY GEXER.1L. 

_;__J7 

1105 

1 take it that the "funds" which you mention are those available under appropria­
tion accounts created by the partial appropriation bill of 1915, house bill Xo. 314. 
If that is the case I call your attention to the fact that section 2 of the bill 
provides that : 

":\Ioneys appropriated in the preceding section shall not be in any way 
expended to pay liabilities or deficiencies existing prior to February 16, · 
1915, or incurred subsequent to June 30, 1915." 

It follows that if there is an unexpended balance in any of the appropnat10n 
accounts created by this bill, the same cannot be used to pay for services rendered 
subsequently to June 30, 1915, under any circumstances whatever. 

Still assuming that you are referring to the expenditure of moneys under 
authority of the appropriation made in the bill above referred to I beg leave to 
point out that the appropriations, on account of personal service, to the industrial 
commission show an aggregate of $149,285.00 for specified salaries; an appropria­
tion of $405.00 for mechanical and clerical labor and an appropriation of $3,020.00 
for unclassified service described as ''fees for local medical examinations, etc." 

In my opinion the appropriation for wages-"mechanical and clerical labor" 
may be used for the purposes referred to provided the services for which payment 
is made are rendered prior to June 30, 1915. 

I am of the opinion that the appropriation for "personal service"-unclassi­
fied-fees for local medical examinations, etc., may not be so used. If there had 
been no appropriation to the commission for "mechanical and clerical labor," and 
if the appropriation for "unclassified personal service" had not been qualified by 
the clause "fees for local medical examinations," etc., a contrary result might have 
followed. But the legislature has clearly distinguished, in the language used by it, 
between extra clerk hire and unclassified personal service so as to indicate that 
the former is not included in the latter. 

The appropriations for salaries, aggregating as aforesaid $149,285.00, are all 
specific. In the first place they are divided by departments as: salaries in the 
mining department, in the department of boiler inspector, workshops and factories, 
film censorship, examiner of steam engineers, state insurance, investigation and 
statistics and general offices. 

In the second place these salaries are appropriated specifically for certain 
designated positions except in such instances as in which· lump sums are appro­
priated for a specified number of clerks. Thus, in the mining department there 
is an appropriation for the salary of the chief clerk and also a lump sum appro­
priation for the salary of two clerks. This is an instance of what occurs in the 
case of appropriations for each of the departments. 

These appropriations being specific, you are advised that no transfer can be 
made, under favor of section 3 of the bill. from one such appropriation account 
to another. Therefore, the only questions which could possibly be considered 
respecting the use of these appropriations may be stated thus: 

(1) If a clerk, for whose salary a specific appropriation has been made, is 
employed at less than the amount appropriated for the period between February 
15th and June 30th, may the difference between the amount of the salary paid to 
him under the terms of his employment and the amount in the appropriation for 
the salary of his position be paid to another who takes his place while such clerk 
is absent on leave with pay, provided such extra services are rendered prior to 
June 30th? 

(2) \Vhere there is a lump appropriation for a specified number of clerks, 
and the specified number is employed but at a compensation, in the aggregate, less 
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than the amount appropriated for the period, may an extra clerk be employed under 
the circumstances above mentioned and paid out of the balance in such appropria­
tion account, the services being rendered prior to June 30, 1915? 

(3) \Vhere there is a lump appropriation for a specified number of clerks, 
and fewer than the specified number are employed, may the balance or unused 
portion of such appropriation account, set aside for payment of a salary of a position 
which has not been permanently filled, be used to pay such an extra clerk? 

The answers to the first two questions are, in my opinion, in the negative for 
the reason that the legislature has, by the form of its appropriation, specified that 
the sums appropriated shall be paid to a certain number of persons, or rather to 
the incumbents of certain specified positions. Such appropriations are, therefore, 
not available to pay extra clerk hire under any circumstances. 

But where a lump sum appropriation has been made for a specified number of 
clerical salaries, and one of the positons thus appropriated for is not filled, and 
there remains therefore an unused balance, there is nothing to prevent the industrial 
commission from filling such theretofore vacant position (that is, vacant from 
the viewpoint of the appropriation bill) even for a brief period of time and 
temporarily, and paying the compensation of the person so employed from the 
unused balance of such appropriation account. 

The third question suggested by me is therefore answered in t.he affirmative. 
Repeating my answers to your general question I beg to advise, first, that the 

apropriation of $405.00, under the designation "A2 wages-mechanical and clerical 
labor," is available to pay for services such as you describe if rendered prior to 
July 1, 1915, and that where there is a lump sum appropriation for the salaries of 
a specified number of clerks of a certain class, and fewer than the number of 
clerks whose salaries are thus appropriated for have been actually employed, a 
person temporarily employed may be paid from the balance or unused portion of 
such appropriation provided the services are rendered prior to July 1, 1915. In 
this last connection, however, I should observe that an unused balance, of the 
character which I have last described, in an appropriation for the salaries of clerks 
of one class, may not be used to pay the compensation of an extra or temporary 
clerk performing services of another class. 

I call your attention further to the fact that the foregoing will not apply to 
the appropriations available on and after July I, 1915. 

543. 

I trust that the foregoing answers the question which you have in mind. 
Respectfully, 

EDWARD C. TURNER, 
Attorney General. 

APPROVAL OF COXTRACTS FOR OHIO STATE UNIVERSITY-GREEX­
HOUSES FOR BOT ANY AXD ZOOLOGY BUILDING-DRIVEWAY 
FROM PAGE HALL TO NEIL A VENUE. 

CoLUMBUS, OHIO, June 26, 1915. 

Ho:-<. CARL STEEB, Secretary Ohio State University, Columbus, Ohio. 
DEAR SIR :-Und·er date of June 22, 1915, you submitted for my approval 

(1) A certain contract for greenhouses Nos. 8, 9 and 10 for the 
botany and zoology building of the university, the contract for which was 
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awarded on :\lay 18, 1915, to the Foley Greenhouse :\Ianufacturing Com­
pany, and a contract duly entered into for said work on :\lay 22, 1915; 

(2) A certain contract for a driveway on the south side of the 
campus from Page hall to Xeil avenue, and a driveway from Twelfth 
avenue and High street to the Ohio Union, on the Ohio State University 
campus, the contract for which was awarded on the same date to S. T. 
Knight, and a contract duly entered into for said work under date of l\Iay 
25, 1915. 

I have carefully examined said contracts and the contract bonds submitted 
therewith, and find them to be in all respects in compliance with Jaw, and that 
appropriations for the ..same are available, and, consequently, have this day ap­
proved the same. 

I herewith return to you copies of said contracts, and have filed the original 
in the office of the auditor of state. 

544. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney Gmeral. 

COLLATERAL I~HERITAXCE TAX-WHAT FACTS CONSTITUTE AN 
EXCUSE BY AX AD:.\fL\'ISTRATOR IN l\'OT PAYING TAX AT TDIE 
REQUIRED BY STATUTE-A~CESTRAL AXD NOX-ANCESTRAL 
V ALUES_:_LITIGATIOX-PEX AL TY. 

Where the collateral heirs of 011 intestate decedent are of 1'Cinote degrees ·of 
relationship and reside in various parts of the United Stales, so that the administrator 
in the exercise of due diligence was tmable for some time to acqu.ire the information 
necessary to enable him to distribute the estate or to know the 11U111ber and amount 
of the various shares into which it is to be divided; and, where. moreover, part of 
the real property of the estate, which constitutes the major portion of its ~·alue, is 
ancestral and part is non-ancestral and litigation arises as to the inheritance thereof 
which is not terminated for some time, .failure of the administrator to pay the 
collateral inheritance tax 011 the various shares thereof within one year after the 
death of the decedent, if due to such causes, is exmsable and the eight per emf 

interest provided for by section 5335, G. C., being in the nature of a penalty, should 
not be collected. 

CoLC\1BCS, 0Hro, June 26, 1915. 

RoN. T. B. JARVIS, Prosecuting Attomey, J!ansfield, Ohio. 
DEAR SIR :-I acknowledge the receipt of your letter of June 21st, enclosing a 

statement of facts with reference to the administration of the estate of Hugh 
:.\IcFall, late of the city of :.\Iansfield, and requesting my opinion as to th~ collection 
of the eight per cent. interest on the taxable inheritances under the circumstances 
therein detailed. 

It appears from the statement of facts that the decedent died intestate, and 
that his estate consisted principally of real property. His heirs were all collateral, 
the degrees of relationship being in each case quite remote. The administrator 
was unable to determine who were the proper distributees of the estate and in 
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what proportion the estate should be distributed to them, because not only of the 
difficulty of ascertaining the exact degrees of relationship, but also because of the 
fact that part of the estate was ancestral and part was non-ancestral. :\Ioreover, 
the heirs resided in different parts of the United States and it was difficult to obtain 
information as to their identity, and even as to their number at the date of the 
testator's death. 

There was considerable litigation in connection with the estate, such litigation 
involYing almost half of the property of the estate in value. This litigation was 
finally disposed of in February, 1915, and complete information as to the identity 
of the heirs was received within the last month. 

The administrator is now ready, and has at all times during the last month been 
ready, to pay the tax, but the question is as to his liability for the eight per cent. 
interest under the provisions of section 5335 of the General Code, which is in part 
as follows: 

''* '~ * If such taxes are not paid within one year after the death 
of the decedent, interest at the rate of eight per cent. shall be thereafter 
charged and collected thereon. * * *" 

In my opinion, this interest is not collectible under the facts as stated by you. 
I refer you to the case of In re Bates' Estate, 7 N. P. (n. s.) 625, in which it was 
held that the eight per cent. interest provided by the statute is a penalty, and that, 
therefore, it will not be enforced except where the failure to pay the tax is the 
result of some positive neglect or default on the part of the executor; so that 
when a Yalid reason exists for delay, even though not amounting to actual im· 
possibility of ascertaining the amount of the tax, as in the case of contingent 
remainders, etc., the penalty will not be enforced. 

In the case cited the court refused to enforce the penalty because it was 
generally supposed for some time that the collateral inheritance tax law was un­
constitutional on account of the decision of the supreme court relative to the 
direct inheritance tax. During the period of time in which this was the state of 
the public mind and until the supreme court had held the collateral inheritance tax 
law to be constitutional, the court held that an executor or administrator was 
justified in declining to pay the tax, and that, therefore, the penalty for failure 
to pay was not collectible. 

The Bates case is an extreme application of the doctrine that is recognized 
111 other states. 

See: In re Banks, 5 Pa. Co. Ct., 614; People v. Prout, 53 Hun. 541 ; 
State Y. Pabst, 139 Wis., 561. 

Contra: Shelton v. Campbell, 109 Tenn., 690. 

Although the rule is not uniformly adhered to, it was followed, as I have 
pointed out, in the only case which has been decided in Ohio on the subject, and, 
accordingly, I think that it is the rule to be followed in Ohio. 

In my opinion, if the administrator of the estate named by you used due dili­
gence to ascertain the identity and relationship of the heirs of the decedent, and 
if the litigation was of such a character as to suspend the determination of the 
method oi distributing the estate (which I take it was the case), the facts stated 
by you constitute a sufficient reason for the failure on the part of the administrator 
to pay the tax, and the penalty should not be collected. This follows because 
under the Ohio law the tax is assessed against the various shares, and not against 
that part of the estate which is distributed to collateral relatives in bulk; so that 
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~o iong as there is any bona fide question as to the amount of each distributive 
,hare pas>ing to a collateral relative, and it is not known to what extent the 
exemptions will cut down the aggregate taxable value of the estate the tax 
cannot with accuracy and safety be computed and paid. 

545. 
. 

Respectfully, 
Eow.\RD C. Tt:RXER, 

Attomey General. 

BUILDIXG-COXTRACT ~IUST BE AWARDED UXDER ADVERTISE­
MEXT FOR BIDS BEFORE ANY LIABILITY RESTS WITH THE 
STATE. 

• Not tmtil a contract is awarded 1111der an advertisement for bids under sections 
2314, et seq., G. C., is there any liability 011 the part of the state to pay contract 
price. 

CoLUMBUS, OHIO, June 26, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of June 22, 1915, you submitted for my opinon the 

following: 

"If an advertisement is inserted before July 1, 1915, for. bids for 
the construction of a building under the provisions of sections .2314, et 
seq., of the General Code. does such advertisement create a liability to the 
extent that at the end of the advertising period a contract or contracts 
could be entered into after July 1, 1915, payable from the appropriations 
available prior to July 1, 1915 ?" 

The mere insertion of an advertisement, in a newspaper, calling for bids for 
the construction of a building under the provisions of sections 2314, et seq., of the 
General Code, does not create any liability on the part of the state for payment of 
anything other than costs for such advertisement. 

Not until a contract is awarded under an advertisement for bids is there 
any liability on the part of the state to pay the contract price, and funds not 
available at that time cannot be applied to such contract. Therefore, your question 
is answered in the negative. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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546. 

STATE HIGHWAY COl\fMISSIONER-PATEXTED ARTICLES .:\'lAY BE 
USED IN ROAD CONSTRUCTION-LLMITATIOX IS THAT ARTICLE 
BE FURNISHED TO ALL CONTRACTORS AT A FIXED AXD REASOX­
ABLE PRICE. 

The state highway commissioner may specify and use patented articles in road con­
struction, prouided there is filed with him an agreement on the part of the person or company 
owning the patent and producing the patented ar~icle to the effect that said person or company 
will furnish such article to all contractors desiring to bid on the work at a certain fixed and 
reasonable price. 

CoLUMBus, Omo, June 26, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 5, 1915, in which you state 

that the state highway department is frequently importuned to specify and use patented 
mate1ials in highway construction, and that by reason of the fact that such materials 
are patented, their production is limited to certain firms or individuals. You observe 
that many of such products are not without merit, as for example Warrenite, and you 
transmit to me a number of documents r~:lating to Warrenite, and ask my opinion as 
to the right of the state highway department to specify and use this and other ma­
terials similarly protected by a patent. Accompanying your communication is a 
copy of the specifications for \Varrenite road on any approved form of foundation, 
and the specifications enclose a blank form of ~greement, containing the following 
clause: 

"Warren Brothers Company, owner of the patents used in the construction 
of the Warrenite road, shall file with the proper official or board, which is about 
to receive bids for the work, a properly executed binding agreement to furnish 
to any contractor desiring to bid for the work all the necessary Warrenite 
surface material, mixed ready for use, and Warrenite cement, and the sand, 
gravel or stone screenings for the surface finish course, in accordance with 
sections, 'wearing surface' and 'surface finish,' at a definite reasonable price 
per ton. Said price shall include a license to use all of the patents required 
in the construction of the Warrenite road as herein specified." 

A question very similar to the one now propounded by you was passed upon by 
the circuit court of Lucas county in the case of Holbrook v. Toledo, 18 0. C. D., 284. 
That case involved the question as to whether a city in calling for bids for a street 
improvement may advertise for and accept a construction, the materials entering 
into which or the method and proportions of assembling which, are covered by letters 
patent. Plaintiff sought to enjoin the city officials of Toledo and others, from pro­
ceeding under contract awarded to one Streicher, and it was charged in the petition 
that the contract in question involved a misapplication of the funds of the city and an 
abuse of its corporate powers, for the reason that the specifications for the construction 
of said improvement called for Warren's bitulithic pavement exclusively, and that 
certain elements entering into said pavement were covered by letters patent, as were 
also the machinery and appliances for laying said pavement and the process of mixing 
the materials used therein, and that by reason thereof no person could make use of 
any of the machinery, appliances, methods or materials so covered by letters patent, 
save and except upon the consent of said Warren Brothers Company. 

It was averred, by reasop of the above situation, that there could not have been 
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such competitive bidding for the improvement as is contemplated by the laws of the 
state of Ohio. The court held against the contention of the plaintiff, observing that 
no provision of law directly prohibited a contract of this character, and that the statutes 
of Ohio did not set forth the terms upon which a patented improvement might be used. 

The court in the concluding portion of its opinion, used the following language: 

"Xot much encouragement would be given to the inventor of a patented 
pavement if his market were restricted to individuals, if municipalities were 
shut out of the number of the purchasers of that which he has invented. 
Individuals do not ordinarily buy pavements. And the question then comes, 
whether it is public policy to discourage invention along this line, which in 
the end may insure to the highest benefit of the cities. We have passed 
through very many stages of bad roads; from the old clay road~:', the corduroy 
and the plank roads, through the divers forms of pavement. Now we have 
the bitulithic pavement, which has been selected by this board of public 
service, and it has seemed to this court, and to each member of it, that it is 
wise that. the people, who have organized themselves into municipalities, 
should be free to avail themselves of every beneficent invention, keeping 
pace with the world's progress." 

The statute relating to the board of public service which had sought to award 
the contract in the above case, required the letting of the contract to the lowest and 
best bidder. The only similar statute relating to your department is section 1201, 
General Code, which requires the highway commissioner to award the contract to the 
lowest responsible bidder. I see no distinction between the case passed upon by the 

· circuit court of Lucas county and that which now presents itself, unless it be that in 
the case now under consideration a greater degree of competition is preserved, inas­
much as any contractor may do the work and a considerable part of the materials may 
be obtained from any source, and the patented articles consisting of the binder and 
the screenings for the surface finish course may be obtained by any contractor at a 
certain fixed price, which price shall also include a license to use all the patents required 
in the construction uf Warrenite road. 

I am not unmindful of the fact that section 3811, G. C., provides that no municipal 
corporation shall adopt plans or spePifications for a public improvement, required by 
law to be made by contract, let after competitive bidding, which requires the exclusive 
use of a patented article or process protected by a trade mark, or any article or process 
wholly controlled by any person, firm or corporation or combination thereof. This 
section is, however, by its terms, limited to municipal corporations, and the fact that 
the legislature deemed it necessary to legislate on the subject, would seem to add 
strength to the conclusion that in the absence of an express prohibition, a public official 
vested with the power of letting contracts fo1 public improvements would have the 
right under certain conditions to specify a patented article. Previous to the enactment 
of the section above referred to, the supreme court held in the case of Hastings v. 
Columbus, 42 0. S., 585, that the fact that a street improvement is to be made with 
a specific patented pavement is no valid objection to an assessment for such improve­
ment, if, before the contract was let, the city had acquired the right to permit any bidder 
who might be successful, to use on reasonable terms, such patented material in making 
the improvement. 

It is therefore my opinion that upon the filing with you of a prop!!rly executed 
agreement on the part of the company owning the patents and producing Warrenite 
or other similar patented article used in road construction, which agreement should 
be along the general lines of that referred to above, and upon your being satisfied that 
the price fixed for the patented material is a reasonable one, you may specify and use 
such patented article, !)ven in those cases where you are required to let contracts at 
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competitive bidding. The agreement referred to herein should be filed before ad­
vertisement is made, in order that all bidders may be advised of their ability to obtain 
the patented article at a certain fixed price. 

547. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS. 

CoLUMBUs, Omo, June 26, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of June 23, and June 24, 1915, trans­

mitting to me for examination, final resolutions as to the following roads: 

No. 

No. 

"Chillicothe-Lancasterr Ross county, Pet. No. 1672, I. C. H. No. 361; 
"Chillicothe-Lancaster, Ross county, Pet. No. 1672, I. C. H. No. 361; 
"Fremont-Castalia, Sandusky county, Pet. No. 1176, I. C. H. No. 281; 
"Sandusky-Clyde, Sandusky county, Pet. No. 1171, I. C. H. No. 277; 
"Lancaster-New Lexington, Perry county, Pet. No. 894, I. C. H. 
357· 
"U;per Sandusky-Findlay, Wyandot county, Pet. No. 616, I. C. H. · 
222; 
"Oanton-Steubenville, Stark county, Pet. No. 1470, I. C. H. No. 75; 
"Ravenna-Parkman, Portage county, Pet. No. !155, I. C. H. No. 326; 
"Lima-Spencerville, Allen county, Pet. No. 1535, I. C. H. No. 132; 
"Warren-Sharon, Trumbull county, Pet. No. 1564; 
"Warren-Sharon, Trumbull county, Pet. No. 1564." 

I find these resolutions to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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548. 

AUTO:\IATIC FIRE SPRIXKLER IXSTALLED IX STATE BUILDIXG AS 
A FIXTCRE-WAIVER OF Co:\IPETITIYE BIDS-HOW OBTAIXED 
-OHIO STATE l"XIVERSITY. 

An automatic fire sprinkler system which is to be installed in a state building al­
ready erected, is not to be regarded as an alteration or improvement of, or an addition· to 
said building within the meaning of section 2314, G. C. Where such system is to be paid 
for from funds appropriated by house bill No. 701, the expenditure i.~ to be governed by 
the terms of said bill, and the question of the waiving of securing competitive bids is one 
to be presented to and determir1ed by the board created by section 4 of said bill. 

CoLCMBCs, Omo, June 28, 1915. 

HoN. CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Columbus, 
Ohio. 
DEAR Sm:-I have your communication of June 24, 1915, which reads as fol 

lows: 

"The board of trustees of the Ohio State University desires to install, 
during the vacation period, an automatic sprinkler system as a means of fire 
protection in old university hall. 

"The cost will probably be about $13,000.00, and the funds for the im­
provement will become available July 1, 1915. 

"The opinion of the attorney general is requested on the following point:. 
"Is this particular kind of an improvement contemplated under sec· 

tions 2314-2317 of the General Code? 
"The above question is raised for the following reasons: 
"1. The sprinkler system of fire protection is a patented article of 

manufacture. The manufacturers prepare and submit their own lay-outs 
as to plans and specifications on their own particular systems. There are 
but few systems on the market, and each could be requested to submit lay­
out and bid. It is not practicable for our architect to prepare plans, etc., 
in advance, as contemplated in section 2314. 

"2. l"nivcrsity hall is used to its full capacity for recitation purpo!!es, 
and if it is necessary to publicly advertise for bids, the delay will prove quite 
serious, as it will require at least ninety days to install the system after the 
contract is let 

'•The board of trustee-s will hold its next meeting June 28, 1915, and if 
a reply from the attorney general could be had by that time. it will be greatly 
appre,·i.ttea." 

Section 2314, G. C., to which you refer, reads as follows: 

"Befo1e entering into contract for the erection, alteration or improve­
ment of a state institution or building or addition thereto, excepting the pen­
itentiary, or for supply of materials therefor, the aggregate cost of which 
exceeds three thousand dollars, each officer, board, or other authority by law 
charged with the supen·ision thereof, shall make or cause to be made the 
following: Full and accurate plans, showing all necessary details of the 
work, with working plans suitable for the use of mechanics and other build­
ers in such construction, so drawn and represented as to be plain and easily 
understood; accurate bills showing the exact amount of different kinds of ma-



terial necessary to the construction to accompany such plans; full and com­
plete specifications of the work to be performed, showing the manner and 
style required with such directions as will enable a competent mechanic or 
other builder to carry them out and afford bidders all needful information; 
a full and accur'l.te estimate of each item of expense and of the aggregate 
cost thereof." 

Section 2315, G. C., requires th,at the plans, etc., required by section 2314 be 
submitted to the governor, auditor of state and secretary of state for approval. Sec­
tions 2316 and 2317 relate to the giving of notice by publication of the time when 
and place where, bids will be received, and section 2318, G. C., requires the award­
ing of the contract to the lowest bidder. 

Y ou·r inquiry raises a question as to whether the automatic sprinkler system 
to be installed in university hall is an alteration or improvement of, or an addition 
to, a state institution or building, within the meaning of section 2314, G. C. Having 
reference to the terms of section 2314, G. C., it may be observed that the installa­
tion of an automatic sprinkler system in university hall will not serve to substan­
tially alter the bu'ilding or change its arrangement, so that it could hardly be said 
that .the installation of such a system would constitute an alteration. The instal­
lation of a sprinkler system will not improve the building in the sense that it will be· 
made more convenient for use, the only purpose in installing an automatic sprinkler 
system being to secUie fire protection. In considering the question of whether or 
not such a system is to be regarded as an addition to a building, I have had in mind 
certain elementary rules relating to fixtures which are defined as tangible property 
whose status as realty or personalty is indeterminate. The status of fixtures becomes 
determinate according as certain facts appear, and they then fall into one or the other 
category. The test of annexation to the realty is not always conclusive as to whether 
or not a fixture is to be regarded as realty or personalty, and many instances might 
be cited in which physical annexation has been held insufficient to constitute a fix­
ture a part of the realty. Trade fixtures might be cited as an illustration, as they 
have always been regarded as personal property, and the right to remove such fix­
tures, although attached to the realty, has always been recognized on grounds of pub­
lic policy. 

Questions involving the principles now under discussion have most frequently 
arisen between landlord and tenant, mortgagor and mortgagee, or grantor and grantee. 
I see no reason, however, why the general principles laid down by the courts in de­
fining the rights of landlord and tenant, mortgagor and mortgagee, and grantor and 
grantee, are not applicable to the matter now under consideration. in the case of 
Star Distillery Co. v. Mihalovitch-Fletcher Co., 9 N. P. (n. s.), 218, the facts were 
that a lease for a term of years contained a covenant that the lessee should equip the 
leased buildings with an automatic fire sprinkler system at the expense of the lessee. 
The action was one by the lessor to enjoin the receivers of the lessee from removing 
the fire sprinkler system from the premises, a~d the court held that the system was 
a trade fixture, properly removable by the receivers, on surrender of the premises. 
Limitations of time imposed by your inquiry prevent an extended discussion of the 
matter, and my conclusion is that the automatic sprinkler system to be installed in 
university hall is not to be regarded as an alteration or improvement of, or an ad­
dition to, said building within the meaning of section 2314, G. C. 

Inasmuch as the sprinkler system is to be paid for from funds appropriated by 
house bill No. 701, it follows that the expenditure for such a system is to be governed 
by the terms of that bill. It is provided by section 6, of house bill 701, that the moneys 
appropriated by the bill shall be drawn upon requisitions or vouchers, which requi­
sitions or vouchers must show that competitive bids were secured, unless otherwise 
provided by law, or unless in the judgment of the board, provided in section 4 of the 
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act, it is impracticable, because of the peculiar nature or location of the work to be 
done, in which case such board may, in writing, authorize the department affected 
to proceed to do the work. The board provided by section 4 of the act, consists of 
the governor or any competent disinterested person to be appointed by him for such 
purpose, the chairman of the finance committees of the house of representatives and 
senate respectively, the attorney general and the auditor of state. The question 
of the propriety of relieving the board of trustees of Ohio State University from the 
necessity of securing competitive bids fo~ the installation of an automatic sprinkler 
system in university hall is, therefore, one to be presented to and determined by the 
above named board, and the question may be presented to and determined by said 
board at any time after July 1st. 

549. 

Respectfully, 
EDwARD C. TunxEn, 

Attorney General. 

TEACHERS' PENSION FUND-APPLICATION TO A PARTICULAR CASE­
RETIRED TEACHER-DECEDENT. 

The provisions of section 7892, G. C., are not applicable to the case of a person who 
has been retired as a teacher by the board of education of a school district under authority 
of section 7880, G. C., and who has been granted a pension by said board of education 
1mder authority of section 7883, G. C. 

CoLu:o.mus, 0Hro, June 28, 1915. 

Bureau of Inspection and Supervision of Public O,(Jices, Columbus, Ohio. 
GENTLEMEx:-I am in receipt of a letter from Hon. John C. Hover, secretary 

of the board of trustees of the teachers' pension fund for the city school district of 
Bellefontaine, Ohio, under date of June 7th, requesting my opinion on certain questions 
therein stated, and I deem it advisable to address my opinion on these questions to 
you. 

Judge Hover's letter is as follows: 

"I am secretary of the board of trustees of the teachers' pension fund 
for the city school district of Bellefontaine, Ohio. The board of trustees, 
as provided for by statute, was created about two years ago. Section 7875, 
etc. 

"In December, 1914, Prof. John W. McKinnon was granted a pension at 
the rate of forty-five dollars per month. He had contributed to the fund but 
one year, 818.00, when he was retired by the board of education. He applied 
for pension under the statute and the board granted the pension at the maxi­
mum rate of forty-five dollars per month, upon condition that he would draw 
no money from the treasury until the full amount, ~ix hundred dollars, had been 
contributed. He drew a hundred and eighty dollars, which was tmned 
back to his credit on the six hundred dollars, that would be required before he 
would be entitled to the full amount of the pension and in compliance v.ith 
the condition that was imposed upon the granting of the pension in the first 
instance. 

"On the eleventh day of April the pensioner died. He had contributed 
one hundred and ninety-eill:ht dollars to the fund, and had in fact drawn 
nothing. 
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"The administratrix of his estate has made application for rebate under · 
section 7892. I would like an opinion from your office on this question before 
the board acts. 

"The question is: Is the estate of Prof. John W. :\IcKinnon, deceased, 
entitled to fifty per cent. of the whole amount contributed to the fund, or to 
any rebate? Is the estate entitled to one-half of the amount that had been 
contributed before the contribution of the amount of forty-five dollars per 
Il)Onth pension? The amount contributed before was eighteen dollars. · I 
would be pleased to have your opinion on this question at an early date." 

Sections 7875 et seq., of the General Code, as found in the chapter relating to 
teachers' pensions, authorize the establishment of a school teachers' pension fund by 
the board of education of a school district, and provide that said fund shall be under 
the management and control of a board to be known as "The Board of Trustees of 
the School Teachers' Pension Fund" for such dishict. 

Section 7877, G. C., provides: 

"When the board of education of any school district has declared the 
advisability of creating a school teachers' pension fund, its clerk shall notify 
each teacher in the public schools and high schools, if any, of the school 
district, by notice in writing of the passage of such resolution, and require the 
teachers to notify the board in writing, within thirty days from the date of such 
notice, whether they consent or decline to accept the provisions of law for 
creating such a fund; but teachers who, prior to the first day of July, 1911, 
were in the employ of a board of education which has created such a fund 
under this law shall not be denied the right of accepting the provisions hereof 
before the first day of January, 1912. After the election of the board of 
trustees herein provided for, two dollars ($2.00) shall be deducted by the 
proper officers from the monthly salary of each teacher who accepted such 
provisions and from the salary of all new teachers, such sub to be paid into 
and applied to the credit of such pension fund; and such sum shall eontinue -
so to be deducted during the term of service of such teacher. 

"All persons employed for the first time as teachers by the board of 
education which has created such a .pension fund shall be deemed new teachers 
for the purpose of this act, but the term new teachers shall not be construed 
to include teachers serving under reappointments. New teachers shall, 
by accepting employment as such, accept the provisions of this act, and there­
upon become contributors to said pension fund in accordance with the terms 
hereqf. And the provisions of this act shall become a part of and enter into 
such con-tract of employment." 

I understand that John W. McKinnon, in compliance with the requirements of 
section 7877, G. C., as above quoted, contributed to the teachers' pension fund es­
tablished by the board of education of the Bellefontaine city school district for the 
period of one year, and that the sum of eighteen dollars was deducted from his salary 
for said year. It further ar.pears that in D~cember, 1914, the said John W. ~IcKinnon 
was retired by said board of education under authority of sertion 7880, G. C., which 
provides: 

"Surh board of education of such school district, arid a union, or other 
separate board, if any, having the control and management of the high schools 
of such district, may each by a m:).jority vote of all the members composing 
the board, on account of physical or mental disability, retire any teacher 
under such board who has taught for a period aggregating twenty years. 
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One-half of sueh period of sen·ire must have been rendered by surh bene­
ficiary in the public schools or high schools of such school district, or in the 
public schools or high schools of the county in which they are located, and the 
remaining one half in the public schools of this state or elsewhere.'' 

Section 7881, G. C .. provides: 

"The term 'teacher,' in this chapter, shall include all teachers regularly 
employed by either of such boards in the day schools, including the superin­
tendent of school..., all superintendents of instruction, principals, and ~perial 
teachers, but in estimating years of sen·ice, only sen•ice in public day schools 
or day high schools, supported in whole or in part by public taxation, shall be 
considered. (R. S., section 3897d.)" 

Section 7882, G. C., prescribes the conditions under which a teacher may volun­
tarily retire from service and become a beneficiary of the teachers' pension fund. 

After the said John W. :\IcKinnon was retired from senice by said board of educa­
tion, upon application duly made by him, he was granted a pension of forty-five dollars 
per month for ten months of each year during the remainder of his natural life, under 
authority of section 7883, which provides: 

"Each teacher so retired or retiring shall be entitled during the remainder 
of his or her natural life to receive as pension, annually, twelve dollars and 
fifty cents for each year of service as teacher, except that in no event shall · 
the pension paid to a teacher exceed four hundred and fifty dollars in any 
one year. Such pensions shall be paid monthly during the school year." 

I assume that the board of education, in granting :\Ir. :\IcKinnon the maximum 
allowance of four hundred and fifty dollars per year, found that he was qtialified under 
the provisions of section 7880, G. C., ami thAt he had served as teacher for at least 
thirty-six years. 

Section 7884, G. C., provides: 

"No such pension shall be paid until the teacher contributes, or has 
contributed, to such fund a sum equal to twenty dollars a year for each year 
of service rendered as teacher, but which sum shall not exceed six hundred 
dollars. Should any teacher retiring be unable to pay the full amount of this 
sum before receiving a pension, in paying the annual pension to such retiring 
teacher," the board of trustees must "\\ithhold on each month's payment twenty 
per cent. thereof, until the amount above provided has been thus eontributed 
to the fund. (R. S., section 3897d.)" 

Under authority of this section the board of education of Bellefontaine city school 
district, in granting said pension, imposed the condition that before the said John W. 
:\1cKinnon should be entitled to the full amount of said pension he must contribute 
to said pension fund the maximum sum of six hundred dollars. Of this sum he had 
already contributed eighteen dollars before said pension was !!;ranted. He was not 
compelled to contribute more than twenty per cent. of the monthly allowance of forty­
five dollars, to "\\it: nine dollars per month, in order to be entitled to the balance of 
thirty-six dollars per mon.th for ten months of each year. 

Had he lived and continued to exercise his right to dr,aw thirty-six dollars per 
month for ten months during each school year, the board of trustees would have \\ith-
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held said sum of nine dollars per month for ten months of each year. Under such 
plan six years and seven months would have elapsed before Mr. :\IcKinnon would have 
been entitled to his full allowance of forty-five dollars per month. 

He chose, however, to contribute the entire sum of forty-five dollars per month to 
said pension fund, and in this way to shorten the period of time that would have to 
elapse before he would be entitled to said full monthly allowance. Having contri­
buted one hundred and ninety-eight dollars to said fund, this pensioner died on April 
11, 1915, and you inquire what amount, if any, the administratrix of his estate is entitled 
to recover under authority of section 7892, G. C., which provides: 

"In case of the death of a teacher, the heirs, legatees or assigns of the 
deceased, shall be entitled to receive half of the total amount paid by such 
teacher into such fund upon application therefor, with proof of claim to the 
satisfaction of the board of trustees. (R. S., section 3897h.)" 

If the said John W. McKinnon had contributed the sum of one hundred and 
ninety-eight dollars to said pension fund, while serving as a teacher in said district, 
and had died before having a pension granted to him by said board of education, it is 
clear that his estate would be entitled to fifty per cent. of said sum under the above 
provision of section 7892, G. C. 

I think, however, that having been retired by said board under authority of section 
7880, G. C., and having been granted a pension by said board under authority of 
section 7883, G. C., his status in relation to said pension fund was changed. He was 
no longer a teacher, within the meaning of section 7892, G. C., contributing to said 
fund in compliance with the requirements of section 7877, G. C. On and after the date 
when said pension was granted he was a beneficiary of said fund, and as such, entitled 
to a monthly allowance of thirty-six dollars per month for ten months each year. 

The fact that he chose to turn said monthly allowance of thirty-six dollars back 
into said fund, which, if he had lived, would have had the effect of shortening the 
period of time which would have had to have elapsed before he would have been entitled 
to the full monthly allowance, is not material as affecting his relation as beneficiary 
to said fund. 

I find no decisions of the courts in which the question submitted by you has been 
construed. However, in the case of Venable v. Shaffer, eta!., 7 0. C. C. (1\. S.), 337, 
the first branch of the syllabus provides: 

"School teachers' pension fund does not provide a bounty, but the basis 
of a mutual contract, in the nature of insurance; hence all terms should be 
given a fair interpretation without favor, and where one does not come within 
the express terms there is no reason to strain them to include such person." 

I think a distinction must be made between the class of teachers, in the service, 
contributing to said fund, and who have received rio benefits from said fund, and that 
class of persons, formerly in the service, who have retired or been retired by the boards 
of education of their respective districts, and have been granted pensions, and are 
beneficiaries of said pension fund. 

The purpose of the legislature in providing that: 

"X o such person shall be paid until the teacher contributes, or has contrib­
uted, to such fund a sum equal to twenty dollars a year for each year of service 
rendered as teacher, but which sum shall not exceed six hundred dollars. 
(7884, G. C.)" 
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was to equalize the burden between teachers who have paid for the full term of service 
and those who have not. 

There could be no good reason for the withholding of a definite sum from the 
monthly salary of teachers in the service, for the creation of said pension fund, and for 
the requirement of section 7884, G. C., above quoted, if the legislature intended that 
the provisions of section 7892, G. C., should be applicable to both of the above defined 
classes. It seems clear, therefore, that the granting of the pension eliminates the 
beneficiary thereof from the class of persons to which the provisions of section 7892, 
G. C., are applicable. 

Replying to your question I am of the opinion that the administratrix of the estate 
of the said John W. :\IcKinnon, deceased, is not entitled to recover any part of the 
aforesaid sum of one hundred and ninety-eight dollars. 

550. 

Respectfully, 
EDWARD c. Tl::RXER, 

Attorney General. 

COUXTY C0:\1:\IISSIOXERS-WITHOUT AUTHORITY TO TRAXSFER 
MONEY FROM FEE FUND OR OTHER FUNDS OF COUNTY TO PAY 
MOTHERS' PENSION-ALLOWANCES SHOULD BE l\IODIFIED TO 
KEEP WITHIN LEVY -JUVENILE COURT. 

County commisbioners are not authorized to transfer money from fee funds or other 
funds of the county to pay mothers' pensions when the levy provided for by section 1683-9, 
G. C., 103 0. L., 879, does not produce enough revenue to pay all allowances made for 
mothers' pensions by the juvenile court. 

When the allowances for mothers' pensions exceed the funds made available by the 
above levy the court should modify or discontinue su:tficient of the allowances In bring the 
aggregate of the allowances within the amount of money produced by the levy, having due 
regard for the most needy cases. 

CoLUMBus, OH•O, June 28, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Your Jetter of June 18, 1915, requesting my opinion, received, 

and is as follows: 

"We would respectfully request your written opinion upon the following 
question: 

"Section 1683-9 of the mothers' pension law, 103 0. L., page 879, reads: 
" 'It is hereby made the duty of the county commissioners to provide 

out of the money in the county treasury, such slim each year thereafter, as 
will meet the requirements of the court in these proceedings. To provide 
the same, they shall levy a tax not to exceed one-tenth of a mill on the dollar 
valuation of the taxable property of the county.' 

"We have an instance in mind .where the taxable value of the duplicate 
of a county is 8118,000,000.00. If the maximum amount of levy were made 
as provided in section 1683-9, as above quoted, this would produce a fund 
of 811,800.00, but in the county in question the juvenile judge has awarded 
mothers' pensions to pay which requires 816,800.00 per year. 
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"Ql:ESTIOX: :\lay the county commissioners transfer from the sur­
plus of the county officers' fee funds, an amount sufficient to meet the dif­
ferences; if not, are the pensions to be pro-rated to keep within the limita­
tions of the levy?" 

As to the first part of your question, to wit: whether the commissioners may 
transfer from the surplus of the county officer's fee funds, an amount sufficient to 
make up the difference between the amount produced by the levy made for the 
purpose of providing a hmd from which to pay mothers' pensions and the amount 
which has been allowed by th'e court; section ·16.83-9 of the General Code (103 0. L., 
page 877) provides itS follows: 

"It is hereby made the duty of the county commissioners to provide out 
of the money in the county treasury,. such sum each yea'r thereafter, as will 
meet the requirements of the court irt these proceedings. To provide the 
same they shall levy a tax not to exceed one-tenth of a mill on the dollar val­
uation of the taxable property of the county. Such levy shall be subject to 
all the limitations provided by law upon the aggregate amount, rate, maxi­
mtim rate and combined maximum rate of taxation. The county auditor 
shall issue a warrant upon the rounty treasurer for the payment of such al­
lowance as may be ordered by 'the juvenile judge." 

While this section by its terms makes it the duty of the commissioners to pro­
vide a fund sufficient to meet the allowances made by tlie court, it also contains the 
express limitation, that the levy for that purpose shall not exceed one-tenth of a mill 
on the dollar v~luation of the taxable property of the county, thus defining clearly 
the point beyond which the commissioners cannot go. The fact that applications 
for mothers' pensions might, and probably would exceed the amount of funds thus 
made available was taken into consideration by the general assembly, and to meet 
such a situation, they enacted section 1683-5 of the General Code (103 0. L., page 
877), as follows: . 

"Should the fund at the disposal of the court for this purpose be suffi­
cient to permit an allowance to only pit'rt of the persons coming within the 
provisions of this act, the juvenile judge shall select those cases in most urgent 
need of such allowance." 

It is therefore clear, that the court in making allowances, is limited by the amount 
of money available, and it follows that no liability on the county is created by al­
lowances made by the court in excess thereof. 

It is true, that the legislature at its extraordinay session (104 0. L., page 199), 
provided for the transfer of funds from any other fund of the county in which a sur­
plus might exist for the purpose of providing a fund to pay mothers' pensions, in the 
following language: , 

"For the purpose of providing a sum which will meet the requirements 
of the juvenile court until the proceeds of the tax required to be levied under 
the provisions of section 1683-9 of the General Code shall become available, 
any board of county commissioners may transfer from any surplus moneys 
in the county treasury to the credit of any fund therein, to a fund for the use 
of the juvenile court under the provisions of section 1683-2 to 1683-9, inclu­
sive, of the General Code, the creation of which for such purpose is hereby 
authorized. * * *" 
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It is plain, however, that thi~ was only a tempornry provision, de:>ig;ned to make 
possible the payment of mothers' pensions prior to the time that a levy could be made 
as provided in section 1683-9, supra, and that its force ended when the levy so pro­
vided for was made, and that after such a levy has been made there is no further power 
to transfer funds under the provisions of this section. 

Sections 2296, et seq., of the General Code, make provision for the transfer, under 
certain conditions and by proper procedure, of moneys of the county from one fund 
to another, and section 2985 of the General Code provides for transfers from county 
officers' fee funds, but it is clear that the legislature intended to limit the amount 
of money that could be expended in any county for mothers' pensioru;, and the com­
missioners would not be permitted to do indirectly what they cannot do directly, 
and therefore, would have no power to make J3urh a transfer under these general pro­
visions. 

I am therefore of the opinion, in answer to your first question, that the commis­
sioners have no power to transfer from the surplus of the county officers' funds an 
amount sufficient to make u'p the difference between the amount of money produced 
by the levy provided for by section 1683-9 of the General Code, and the amount 
of allowances made by the court for mothers' pensions. . 

As to your second question, to wit: whether the allowances are to be pro-rated 
to keep within the limitations of the levy, your attention is directed to the fact that 
the amount of allowance on any application is in the discretion of the juvenile judge 
limited only as to the maximum which can be allowed, and that said judge has the 
power to modify such allowances at any time. See section 1683-4, General Code, 
as follows: 

"Whenever any child shall reach the age for legal employment, any al­
lowance made to the mother of such child for the benefit of such child shall 
cease. The juvenile court may, in its discretion, at any time before such child 
reaches such age, discontinue or modify the allowance to any mother and for 
any child." 

Neither the commis<ioner~, the auditor, nor anyone else has a'1y authority to 
reduce or modify any allowance made by the court, and such would be the effect of 
any such pro-rating aH that about which you inquire. The court, however, under 
the section last above quoted, would have the power to order that sufficient of the 
allowances be reduced or discontinued to bring the aggregate of the claims within 
the amount of available funds to pay the same. In so doing the court should select 
the most needy cases, as provided in section 1683-5, supra, and after providing for 
such cases, make proper orders reducing or discontinuing the allowances in other 
cases. In the absence of such orders from the court, and in the absence of a certi­
firntion by the court to the auditor of allownnces ns they nre mnde, the nuditor cnn 
only apply the funds to the payment of claims in the order of priority of their pre­
sentment to him, until the money is exhnusted. 

Specificnlly :1nh·wering your seeond question, therefore, I nm of the opinion that 
the claims nre not to be pro-rated to keep within the limitntions of the levy. 

36-A. G. 

Respectfully, 
EDWARD c. Tt:RXER, 

Atton1e!J General. 
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551. 

SYXOPSIS FOR REFEREXDU.:\I OX GERRY.:\IAXDER BILL, KKOW~ AS 
THE SPRAG"CE BILL, APPROVED. 

CoLTI~IBus, Omo, June 28, 1915. 

HoN. TI~IOTHY S. HoGAN, Hayden Building, Columbus, Ohio. 
~\'Jy DEAR MR. HoGAN:-You have submitted to me for my certificate a syn­

opsis to be embodied in a referendum petition to referend house bill No. 710; said 
synopsis being in the following words: 

"The act, known as house bill No. 710 (the Sprague act), was passed 
.:\1ay 27, 1915, approved June 2, 1915, and amends section 4828-1 of the Gen­
eral Code of Ohio, relating to the apportionment of the state of Ohio into con­
gressional districts under the thirteenth census of the United States." 

I hereby certify that the foregoing synopsis is a truthful statement regarding the 
above entitled law. 

552. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY COMMISSIONERS-WITHOUT AUTHORITY TO PURCHASE 
OR LEASE LAND FOR ESTABLISHING MERIDIA~ LIKES-PUBLIC 
HIGHWAYS MAY BE USED TO ESTABLISH LINES. 

County commissioners are without authority to purchase or lease land for the purpose 
of establishing thereon meridian lines. If the county owns an infirmary farm near the 
county seat, it would be proper to establish the lines on such farm, or the same might be 
established on a public highway near the county seat if the owners of the abutting property 
consent thereto. 

CoLUMBus, OHio, June 28. 1915. 

HoN. Jos. T. MrcKLETHWAIT, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-I have your communication of June 7, 1915, which reads as follows: 

"The commissioners of this county are desirous of establishing a true 
meridan line under section 2480 of the Code. 

"Have they power under this or any other section of the Code to appro­
priate land or lease land for this purpose?" 

Section 2480, General Code, to which you refer, reads as follows: 

"When it has not been done, the county commissioners shall employ a suit­
able person of competent skill to establish at or near the county seat of the 
county, lines not exceeding forty rods or perches in length, corresponding 
with the true meridian of the place, and furthermore, simultaneously de-
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tennine to within one-half of one serond of an arc the geographical latitude, 
and to within one and one-half second of an arc the geographical longitude of the 
station occupied by the instrument in such operation." 

It will be noted that the abO\·e quoted section does not authorize the purrhase 
or lease of land where the same is desired for the purpose of establishing thereon meridian 
lines, and I am of the opinion that the county commissioners are without authority 
to purchase or lease lands for such purpose. If the county owns an infirmary farm 
near the county seat, it would be proper to establish the lines on such farm, or the 
same might be established on a public highway near the county seat if the owners of 
the abutting property consent thereto. 

553. 

Respectfully, 
Eo wARD C. T-cn::-mn, 

Atlarney General. 

APPROVAL OF COXTRACT FOR COXSTRGCTIOX OF GREEXHOGSES 
AT OHIO STATE UXIVERSITY. 

CoLU:Imus, OHio, June 28, 1915. 

HoN, CARL E. STEEB, Secretary Board of Trustees, Ohio Stale University, Columbus, 
Ohio. 
DEAR Sm:-I have carefully examined the contract entered into by your board of 

trustees with Hitchings & Company of Elizabeth, New Jersey, under date of June 
18, 1915, for the construction and completion of greenhouses Xos. 1, 1-A, 1-B, 1-C and 
3 for the horticulture and forestry building, Ohio State University, and find the same 
to be in compliance with law. 

I have caused to be filed the original contract with the auditor of state, and here­
"ith hand you duplicate copies thereof. 

RespecHully, 
EDWARD G. TenNER, 

Attorney General. 
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554. 

l\IUNICIPAL CORPORATIOX-COUXCIL ::\'lAY I:VIPROVE ITS STREETS 
BY FORCE ACCOU~T-IF COST OF ::\IATERIAL IS LESS THAN 
FIVE HUNDRED DOLLARS, CO::\IPETITIVE BIDDIXG NOT NECES­
SARY -IF OVER FIVE HUNDRED DOLLARS, COMPETITIVE BID­
DIXG NECESSARY. 

1. Council may improve its roads and streets by force account. 
2. If it determines upon a specific improvement and money is duly appropriated 

therefor, said improvement to be made with gravel, and the amount of gravel necessary therefor 
amounts to less than five hundred (8500) dollars, competitive bidding is not necessary. 
If over five hundred ($500) dollars, competitive bidding is necessary. 

CoLUMBUs, OHIO, June 29, 1915. 

B1treau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
· GENTLEMEN:-Under date of May 11, 1915, you submitted.. for my opinion the 

following: 

"The council of a village has levied a tax amounting to several thousand 
dollars, the proceeds of which are to be used in the improvement of the roads 
and streets of the municipality. May such funds, raised by taxation, be 
expended in the purchase of material and the employment of the necessary 
labor, or do the provisions of section 4221 and 4222, General Code, govern 
and require that such expenditures be made upon contract (including both 
labor and material) let at competitive bid, the amount involved being more 
than $500. 00? 

"If you hold that the council may construct said improvement by force 
account, if the amount to be expended for gravel used in said imp10vement 
amounts to over $500.00, must the same be purchased at competitive bid?" 

I note from your letter that the money to be used for the improvement of the 
roads and streets in question was raised solely by a tax levy, and that, therefore, there 
is no question in this matter regarding either bond issues or improvement of streets 
under the assessment plan. I assume that an appropriation of such moneys in the 
treasury of the village has been duly made, and that the same has been made gen­
erally for improvements of streets and roads, without any special designation as to 
what streets and roads are to be improved thereunder. 

Section 4219 of the General Code provides that the council of a village shall fix 
the compensation and bonds of all officers, Clerks and employes in the village govern­
ment, except as otherwise provid.ed by law. 

Under the provisions of section 4364, G. C., the street commissioner to be appointed 
by the mayor and confirmed by council under the provisions of section 4363, is under 
the direction of council, to "supervise the improvement and repair of streets" and 
to "perform such other duties consistent with the nature of his office as council rna)' 
require." 

Section 4365, G. C., provides that: 

"Such street commissioner * * * shall have such assistants as 
council may provide, who shall be employed by the street commissioner, and 
shall serve for such time and for ~uch compensation as is fixed by council." 

Since the authority ·or the street commissioner i; solely to supervise the improve-
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ment and repair of streets, I am inclined to view that the word "as:,istants, ·• as used 
in section 4365, G. C., must refer solely to "assistant street commissioners" as it were, 
and that the term "assistants" as so used in said section cannot be interpreted to mean 
the employes on the work under the supervision of the street commi~sioner; especially 
so since the council is to fix the time of service as well as the compensation. 

However, under the provisions of section 4219, G. C., hereinbefore referred to, 
it is the duty of council to fix the compensation of the employes of the village. If 

· council decides to improve the roads and streets by what is familiarly known as "force 
account," that is to say, where the laborers on the work are employed directly by the 
council, I am of the opinion that such laborers so employed are to be considered as 
employes of the village for the time that they are so employed. 

Section 4221 of the General Code, to which you refer in your inquiry, after pro­
viding how the contracts made by the village council shall be signed, provides as follows: 

"Section 4221. "' * * When any expenditure other than the com­
pensation of persons employed therein, exceeds five hundred dollar~, such 
contracts shall be in writing, and made 11ith the lowest and best bidder, after 
advertising for not less than two nor more than four consecutive weeks in 
a newspaper of general circulation within the village. The bids shall be 
opened at twelve o'clock noon on the last day for filing them, by the clerk of the 
village, and publicly read by him." 

The laborers doing work under "force account" being "persons employed" in 
the village, the expenditure of moneys to compensate them for their work on a given 
improvement is not to be taken into contemplation in determining whether or not the 
said improvement will exceed five hundred ($500.00) dollars. 

Your first question asks whether funds raised by taxation in the manner described 
can be expended in the purchase of material and the employment of the necessary 
labor, or whether the ·provisions of sections 4221 and 4222 of the General Code govern 
and require that such expenditures be made upon contract (including both labor and 
material) let at competitive bid, the amount involved being more than fivfl hundred 
($500.00) dollars. 

If I understand your question correctly it is as to whether or not a village may 
provide by force account the improvement of it~:~ streets and roads, and my answer 
thereto is that the village can so provide, and that in determining the expenditure 
of money for an improvement, under the provisions of section 4221, G. C., the pay 
of the laborers employed under folce account is not to be taken into contemplation 
in determining whether or not said improvement will exceed five hundred ($500.00) 
dollars. 

Having determined that council may construct such an improvement by force 
account, you ask if the amount expended for giavel used amounts to over five hun­
dred (8500.00) dollars, whether or not the same must be purchased at competitive bid. 
My answer thereto is yes, for the reason that from your statement it appears that the 
expenditure for the material, to wit, gravel, necessary for the improvement, is in excess 
of five hundred (8500.00) dollars. 

Council would, of course, not have authority to evade the law by splitting up the 
contract for gravel necessary for the contempln.ted improvement so as to make more than 
one expenditure for the same improvement, each of less than five hundred (8500.00) 
dollars. 

Respectfully, 
EDwARD C. T-cnxER, 

Allorney General. 
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555. 

WORKMEX'S CO:VIPEXSATION ACT_:_HUTSOX COAL CQ:\IPAXY KOT 
EXTITLED TO PROTECTIOX UNDER SAID ACT BECAT:SE OF FAIL­
URE TO PAY PRE:\HUM PRIOR TO DEATH BY IXJURY OF ITS 
EMPLOYE-C0:\1PAXY STILL LIABLE-8EE Sl!PPLE:\IEXTAL OPIN­
IOX Xo. 657. 

The Hutson Coal Company, having failed to pay its premium under the Workmen's 
Compensation Act, prior to death by injury in the course of employment of one of its em­
ployes, is not entitled to protection of the act to release it from liability under section B7 of 
the act. 

CoLUMBus, OHio, June 29, 1915. 

Ind1tstrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Pennit me to acknowledge receipt of your letter concerning the 

payment of the premium of The Hutson Coal Company, which is as follows: 

"The Hutson Coal Company is a corporation duly organized under the 
laws of the state of Ohio, and is engaged in the operation of certain coal mines 
in Portage and Harrison counties, this state, and in the operation of such mines 
employs five or more employes. 

"On JI.·Iay 24, 1914, said The Hutson Coal Compsny paid to the treasurer 
of state the sum of $570.00, the same being its estimated premium due to 
the state insurance fund for the six months' period beginning May 25, 1914, 
and ending November 24, 1914, for conducting said mining operations, the 
amount of said premium of $570.00 having been first ascertained by the 
industrial commission of Ohio and a pay-in order having heen issued by 
said commission authorizing the payment of the same in the manner afore­
said according to the rules of the commission. 

"On December 18, 1914, said The Hutson Coal Company filed with 
the industrial commission of Ohio its payroll report showing the amount of 
money paid in wages to its said employes from May 25, 1914, to November 
30, 1914, to have been $80,697.10, the estimated payroll having been $38,000.00. 
There was therefore due and payable from said The Hutson Coal Company 
to the state insurance fund an additional premium on $42,697.10 of wage 
expenditure, the same being the difference between the estimated payroll 
and the actual payroll for said period, which at the rate of $1.80 per $100.00 
of wage expenditure amounted to $753.80. 

"On February 23, 1915, said The Hutson Coal Company paid to the 
treasurer of state the sum of $453.80, the same being then and there received 
by the treasurer as a credit on said additional premium for said period, 
leaving a balance due and unpaid on that date of $300.00. 

"Upon m.aking its payroll report for its first six months' insurance period, 
the coal company included in its payroll its total wage expenditure for the 
whole of the month of November in order that its second insurance period 
might begin with the first day of December, which was agreeable to the 
industrial commission and the second insurance period of said company then 
extended from December 1, 1914, to :\1ay 31, 1915. 

"For the second six months' insurance period of said The Hutson Coal 
Company, beginning December 1, 1914, and enning :\lay 31, 1915, said 
company made no payment whatever to the treasurer of state for ·credit 
to the state insurance fund. For said second period its advance estimated 
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payroll was 835,000.00, whirh at the rate de~ignated and fixed by the com­
mission produced an estimated premium of 8655.00, which, as above stated, 
was not paid. Said company has made no report to the commission of its 
actual wage expenditure for said second period beginning December I, I9I4, 
and ending ::\fay 3I, I9I5. 

"On ::\fay 3I, 1915, one of the regular employes of said The Hutson Coal 
Company while in the due course of his employment sustained an injury 
which resulted in his death. 

"On June 7, I9I5, the commission certified to you for collection the 
unpaid balance due from said company to the state insurance fund for said first 
period above mentioned, and also at the same time certified to you for col­
lection said advance estimated premium of 8655.00 for said second period 
above mentioned. Xeither of said sums had been collected and paid into 
the state insurance fund at the time of the injury and death of said employe, 
which occuretl on ::\fay 3I, 1915. 

"The Hutson Coal Company now desires to pay into the state treasury 
the balance due to the state insurance fund o'n said first period, the whole 
of the premium due to the fund for its second period and make the advance 
payment for the third period beginning June I, 19I5, and ending Xovember 
30, I9I5. 

"Before accepting payment from the said company it is the desire of 
this commission to obtain your opinion as to the status of said company and 
its employes with reference to liability growing out of the death of said em­
ploye, or liability on account of injury or death of any other employes of 
said company for said second period, or liability on account of the injury or 
death of its employes occuring in the interim between the end of the second 
period and the date of the payment of the premium for the third period 
should such payment be made. 

"Thanking you in advance for your opinion on the questions of i:J.w 
involved. * * *" 

From the statements contained in your letter it will be noted that The Hutson 
Coal Company was not only in default for the payment of the sum of $300.00 on the 
amount due for the first six months' period, but in addition, allowed the entire second 
six months' period, ending l\fay 3I, I9I5, to pass without the payment of anything. 

The purpose and scope of the act known as the compulsory workmen's compen­
sation act is best stated by a reference to the provisions of the recent amendment to 
the constitution of the state, which became effective January I, I9I3, and is known 
as section 35 of article II of the constitution, as follows: 

"For the purpose of providing compensation to workmen and their 
dependents, for death, injuries or occupational diseases, occasioned in the 
course of such workmen's employment, laws may· be passed establishing a 
state fund to be created by compulsory contributions thereto by employers, 
and administered by the state, determining the terms and conditions upon 
which payment shall be made therefrom, and taking away any or all rights 
of action or defenses from employes and employers; but no right of action 
shall be taken away from any employe when the injury, disease or death 
arises from failure of the employer to comply with any lawful requirement 
for the protection of the lives, health and safety of employes. Laws may 
be passed establishing a board which may be empowered to classify all occu­
pations, according to their degree of hazard, to fix mtes of contribution to 
such fund according to such clasl<ification, and to collect, administer and 
distribute such fund, and to determine all rights of claimants thereto." 
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Section 1465-60 of the General Code (103 0. L., 77), which is section 13 of the act 
is as follows: -

"The following shall constitute employers subject to the provisions of 
this act: 

"1. The state and each county, city, township, incorporated village 
and school district therein. 

"2. Every person, firm and private corporation including any public 
service corporation that has in service five or more workmen or operatives 
regularly in the same business, or in or about the same establishment under 
any contract of hire, express, or implied, oral or written." 

Under the provisions of section 1465-69 of the General Code (103 0. L., 79), which 
is section 22 of the act, I am informed that employers have been granted a month's 
latitude in making payment of their respective premiums in view of the language 
used in reference to the time of payment of premiums, which language is as follows: 

"Except as hereinafter provided, every employer mentioned in subdivision 
two of section thirteen hereof shall, in the month of January, 1914, and semi­
annually thereafter, pay into the state insurance fund, * * *" 

Section 1465-73 of the General Code (103 0. L., 82), which is section 26 of the 
act, is as follows: 

"Employers mentioned in subdivision two of section thirteen hereof, 
who shall fail to comply with the provisions of section twenty-two hereof, 
shall not be entitled to the benefits of this act during the period of such non­
compliance, but shall be liable to their employes for damages suffered hy 
reason of personal injuries sustained in the course of employment caused by 
the wrongful act, neglect or default of the employer, or any of the employer's 
officers, agents or employes, and also to the personal representatives of such 
employes where t;leath results from such injuries, and in such action the 
defendant shall not avail himself or itself of the following common Ia·v defenses: 

"The defense of the fellow-servant rule, the defense of the ass·1mption 
of risk, or the defense of contributory negligence. 

"And such employers shall also be subject to the provisions of the two 
sections next succeeding." 

Section 1465-75 of the General Code (103 0. L., 83), which is section 2~ o! •he 
act, is as follows: 

"If any employer shall default in any payment required to be made 
by lii.m to the state insurance fund, the amount due from him shall be col­
lected by civil action against him in the name of the state as plaintiff; and 
it shall be the duty of the state liability board of awards on the first .:\1onday 
in February, 1914, and on the first .:'1-Tonday of each month thereafter, to 
certify to the attorney general of the state the names and residences of all 
employers known to the board to be in default for such payments for a longer 
period than five days, rnd the amount due from each such employer, and it shall 
then be the duty of the attorney general forthwith to bring, or cause to be 
brought against each such employer a civil action in the proper court for 
the collection of such amount so due, and the same when collected, shall be 
paid into the state insurance fund, and such employer's compliance with 
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the prm·i;;ions of this act requiring payments to be made to the state insur­
ance fund shall date from the time of the payment of said money so collected 
as aforesaid to the trea<;urer of state for credit to the state insurance fund." 

From the statements made in your letter it is clear that The Hutson Coal Com­
pany, under the provisions of section 1465-73 of the General Code, supra, is not entitled 
to the benefits of the workmen's compensation act during the second six months' 
period, notwithstanding the fact that the claim of 8955.00 against the company for 
8300.00 balance due on premium for the first six months' period, and 8655.00 for 
estimated premium for the entire second six months' period has been referred to this 
department for collection, as the protection, if any, under the act which may be ex­
tended to The Hutson Coal Company will, under the provisions of section 1465-75 
of the General Code, supra, be effective only from the time when the premium is col­
lected. 

It is my opinion, therefore, that The Hutson Coal Company, having failed to pay 
its premiums for the period i.n which the death of the employe referred to occurred 
is not entitled to receive the benefits of the workmen's compensation act insofar as 
such benefits may attach to release the company from liability for the death of it'l 
employe, which occurred on :\Iay 31, 1915, and transfer such liability to the workmen's 
compensation fund. 

556. 

Respectfully, 
EDwARD C. TcR~ER, 

Attorney General. 

GOVERNOR-i\0 POWER TO DIRECT BOARD OF AD:\IIXISTRATIOX 
TO TRANSFER PATIENTS FROM OTHER STATE IXSTITUTTOXS TO 
LL\lA STATE HOSPITAL-TRAXSFER OF IXSAXE COXVICTS FRO:\I 
Lll\IA WHEN SENTENCE HAS NOT EXPIRED, WHERE CONVICT'S 
REASON HAS BEEN RESTORED-OTHERWISE DISCHARGED­
GOVERXOR }.\'JAY DIRECT BOARD TO ASSU:\fE :\IANAGE:\IENT 
WHEN BUILDIXG IS SUBSTANTIALLY CO:\IPLETED. 

1. The governor has no power to direct board of administration to transfer patients 
from other state institutions to Lima State Hospital. 

2. If insane conuicts confined in Lima State Hospital, whose terms of sentence have 
not expired, ha1'e been restored to reason, they shall be transferred forthwith to the peni­
tentiary or reformatory from which they came. 

3. Those persons, not conuicts, so confined, cannot be returned to state instilu!io;,s, 
but may be discharged under section 1998, G. C. 

4. When Lima State Hospital is substantially completed, and work of contractors 
accepted, governor may, if he deems it to interests of hospital and state, direct board of 
administration to assume management. 

CoLUllBcs, Omo, June 30, 1915. 

Hox. FRANK B. WtLLIB, Governor of Ohio, Columbus, Ohio. 
MY DEAR G·Q\"ERNOR:-Under date of June 28th, you submitted for my written 

opinion, three q~estions touching the management and control of the Lima State 
Hospital. 
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Your first question is as follows: 

"(1) Has the governor of Ohio the power to direct the state board of 
administration to transfer patients from other state institutions to the Lima 
State Hospital; the Lima State Hospital being so far completed now as to make 
it possible to care for patients in that institution!" 

The Lima State Hospital, under the pwvisions of section 19S5 of the General 
Code, shall be used for the care, custody and special treatment of insane persons of 
the following classes: 

"1. Persons who become insane while in the state reformatory or the 
penitentiary. 

"2. Dangerous insane persons in other state hospitals. 
"3. Persons accused of crime, but not indicted because of insanity. 
"4. Persons indicted, but found to be insane. 
"5. Persons acquitted because of insanity. 
"6. Persons adjudged to be insane, who were previously convicted of 

cnme. 
"7. Such other insane persons as may be directed by law." 

From your question I assume that there are only two classes concerning which 
you inquire, to wit, the first and second classe~. 

The admission of patients to the Lima State Hospital from "a state hospital" 
is provided for by sections 1993 (103 0. L., 4:48) and 1994 of the General Code, which 
sections read as follows: 

"S-ection 1993. The superintendent of a state hospital for insane may 
make application to the Ohio board of administration for an order of transfer 
to the Lima State Hospital of any or all inmates thereof that exhibit danger­
ous or homicidal tendencies, rendering their presence a source of danger to 
others. The board, upon satisfaction that such order is advisable, may order 
the transfer of such persons to the Lima State Hospital. 

"Section 1994. In case a patient of another state hospital at any time 
exhibits such dangerous or homicidal tendencies, the same proceedings may 
be instituted and had, and he may be transferred to the Lima Hospital in the 
man'ner herei'n provided. The expenses of transferring an inmate shall be 
paid by the hospital from which he is transferred." 

It appears, therefore, that under the provisions of section 1993, supra, the right 
of removal from any of the state hospitals to the Lima State Hospital rests upon ap­
plication to the Ohio board of administration, and 1!-n order from such Ohio board of 
administration for the transfer of such patients. 

There is no authority that I can fin.rl which authorizes the governor to direct the 
board of administration to transfer patients from state hospitals to the Lima State 
Hospital. The application must be made by the superintendent of the state hos­
pital, and "upon satisfacti,On that such order is advisable" the board of administra­
tion may order the transfer. The question of transfer seems to be optional with the 
superintendent to make the application and the board to order the transfer. 

Relative to the first class, to wit, those who become insane while in the state 
reformatory or the peniterttiary, sections 2216, 2217 and 2218 of the General Code 
apply. Said sections are as follows: 

"Section 2216. When the physician of the penitentiary or reformatory 
reports in writing, to the warden or officer in charge thereof, that in his opinion 
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a convict eonfined therein is insane, such warden or officer shall apply to the 
probate court of the county in which the institution is located, for an exami­
uation to be made of sueh convict, by two physicians of at least three years' 
practice in the state, not connected with the penitentiary or reformatory, and 
to be desigriated by the court. If satisfied, after a personal examination, that 
the convict is insane, they shall so certify in the form and manner prescribed 
for the commitment of insane persons to state hospitals. 

"Section 2217. Such wartlen or officer shall apply to the court for an 
order transferring the convict to the Lima State Hospital, accompanying 
his application with the medical certificate of lunacy. If satisfied that the 
convict is insane, the court shall issue ari order of transfer, and the warden 
or officer shall thereupon cause the convict to be transferred to the Lima 
State Hospital and delivered to the superintendent thereof, with the certifi­
cate of lunacy and order of transfer. 

"Section 2218. Such insane convict shall be received into such hos­
pital and detained there until lawfully discharged. The warden or officer 
before so transferring the convict, shall see tl1at he is physically clean, and 
provided "\\ith a new suit of clothing, such as is furnished convicts upon their 
discharge from the penitentiary. At the time of transfer there shall be trans­
mitted to the superintendent of the hospital, the original certificate of con­
viction. ' 

These sections require an action in the probate court for the transfer of convicts 
from the Ohio State Reformatory and the penitentiary to the Lima State Hospital. 

I am, therefore, of the opinion that the governor does not have the power to di­
rect the state board of administration to transfer patients from other state institu­
tions to the Lima State Hospital. 

Your second question is as follows: 

"(2) If patients are transferred to the Lima State Hospital, by the 
board of administration, from other institutions, and it should become de­
sirable later to re-transfer these patients from Lima, say to the Ohio Peni­
tentiary or to any other state institution, would the board of administration 
have power, once having transferred patients to the Lima State Hospital 
subsequently, to transfer them to some other state institution under its 
control?" 

Section 2221 of the General Code provides, relative to there-transfer of an insane' 
convict whose reason has been restored, and is as follows: 

"Section 2221. When an insane convict confined in the Lima State 
Hospital, whose term of sentence has not expired, has been restored to rea~on, 
and the superintendent of the hospital so certifies in writing, he ilhall he 
transferred forthwith to the penitentiary or reformatory from which he 
came. The officer in charge shall receive such convict into the penitentiary 
or reformatory." 

In regard to those patients who have been received from state hospitals, and 
whose reason has been restored, the only provision of law that I have been able to 
find is section 1998 of the General Code, which provides as follows: 

"Section 1998. The superintendent may discharge any inmate, not 
under sentence for crime, who, in his judgment, is recovered, or who has not 
recovered, but whose condition haR improved to such extent that his dis-
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charge will not be dehimental to the public welfare or InJurious to him. 
Before ordering such discharge, the superintendent shall ascertain that some 
friend will properly care for him at his home." 

I am, therefore, of the opinion that patients transferred to the Lima State Hos­
pital, from the Ohio Penitentiary or Ohio State Reformatory, may be returned to 
the penitentiary or reformatory under the provisions of section 2221, supra, but that 
those patients who are· transferred from state hospitals cannot be returned, but may 
be discharged under section 1998, supra. 

Your third question is as follows: 

"(3) Under what circumstances, if at .aJI, is the governor of Ohio given 
authority to terminate the existence of the present board of building com­
missioners of the Lima State Hospital and require that institution to be 
turned over to the management and control of the Ohio board of adminis­
tration?" 

The erection of necessary buildings for the Lima State Hospital is entrusted to 
the "board of commissioners for the erection of the Lima State Ho!!pital," and under 
the provisions of section 1989, G. C., the commission is authorized to appoint a super­
intendent to superintend end the work of construction "and open such building as are 
ready for occupancy during the progress of the work." The superintendent is given 
charge of the buildings when occupied, and of all patients kept therein, and, under 
the direction of the commissioners, is authorized to employ the necessary officers and 
employes. 

Section 1991 of the General Code (103 0. L., 448), reads as follows: 

"Section 1991. The commissioners may furnish and occupy such build­
ings as become ready for occupancy during the work of construction and until 
such time as the governor deems it to the interests of the hospital and the state 
to direct the Ohio board of administration to assume the management thereof. 
Upon the issuance of such order the terms of thecommissionersshall terminate." 

The commissioners are, therefore, authorized not only to have charge of the build­
ings under construction, but also to operate the buildings that become ready for oc­
cupancy during the work of construction, and until such time as the governor deems 
it to the interests of the hospital and the state, to turn the management over to the 
board of administration. 

From a reading of the entire act, as originally enacted and as now found in the 
variou.s sections of the General Code, I am of the opinion that it was the intent of 
the legislature that the commissioners should take charge of the entire con.struction 
of the buildings at the Lima State Hospital, and not only that, but that such build­
ings,. as during the construction of the entire plant, were so far completed as to be 
fit for the reception of patients, they are authorized to operate; and further, that they 
have the right to operate the plant even after the entire work of construction is com­
pleted, until such time as the governor directs the board of administration to take 
charge of the same. 

Whenever the institution is substantially completed, and the work of the con­
tractors has been accepted, then and in that event, the governor may, if he deems it 
to be to the interests of the hospital and the state so to do, direct the Ohio board of 
administration to assume the management thereof. Upon the issuan:ce of such order 
by you, the terms of the commissioners shall terminate. 

· Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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557. 

APPROVAL OF TRAXSCRIPT OF PROCEEDIXGS OF BOARD OF EDL­
CATIOX OF BARLOW RURAL SCHOOL DISTRICT, WASHINGTOX 

COU:-.'TY, FOR BOXD ISSUE. 

CoLc~mcs, 0Hro, .June 30, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

"ln Re: Bonds to the amount of 812,000.00, purchased by the indus­
trial commission of Ohio, under resolution dated May 18, 1915, from the 
board of education of the Barlow rural school district, Washington county, 
Ohio." 

On June 28, 1915, I received from Hon. Allen T. Williamson, prosecuting attorney 
of Washington county, the completed transcript of the proceedings of the board of 
education of the Barlow rural school district of Washington county, Ohio, relative 
to the issuance of the above bonds. I have examined the transcript, and I am of 
the opinion that said board of education is authorized by law to issue said bonds for 
the purpose and in the amount named; that the proceedings of the various officers of 
said district, relative thereto, have been regular and in conformity with the statutes; 
that the amount of said bonds does not exceed anoy limitations imposed by law; and 
that a sufficient tax levy can be made to pay interest upon and create a sinking fund 
for the redemption of said bonds as they become due. 

I am therefore of the opinion that said bonds, drawn in conformity with the bond 
and coupon form attached to said transcript, and executed by the proper officers, 
will constitute valid legal obligations of said rural school district. 

558. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COXSTRUCTION OF WORDS "AGRICULTURAL EXTEXSIOX SCHOOL" 
USED IN SECTIOX 7973, G. C.-ONLY ONE SUCH SCHOOL IN A 
COUNTY IN A GIVEN YEAR-OHIO STATE UNIVERSITY. 

An "agricultural extension school" within the meaning of section 7973, G. C., applicable 
to the Ohio State University, means a school conducted as an activity of the college of agri­
culture and domestic science of said university in the manner therein specified. 

When one such school, fulfilling all the requirements of said section, has been held in 
a given county in a given year, no other such school may be so held therein in that year; 
but the board of trustees of the Ohio State University has authority to provide free public 
lectures, and the giving of such free public lectures in any county in any year would not 
preclude the holding of an agricultural school in such county in that year. 

The ultimate distinctions between public lectures anrl agricultural extension work 
are academic rather than legal. 

CoLUMBUS, OHio, June 30, 1915. 

Board of Trustees of Ohio State UnitJersity, Columbus, Ohio. 
GENTLEMEN:-Under date of June 15th, Professor Clark S. Wheeler, supervisor 

of extension schools, college of agriculture, of your university, wrote a letter to 
this department requesting an opinion, and deeming it advisable to render an opinion 
in the matter I am doing so, addressing the same to you and sending a copy thereof 
to Professor Wheeler. 
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The letter of Professor Wheeler is tn full as follows: 

"Section 7973, Revised Statutes of Ohio, provides that the Ohio State U ni­
versity shall extend its teachings in agriculture and domestic science through­
out the state. About three years ago the attorney general ruled that funds 
appropriated for this purpose might be used in holding a one week meeting 
at the Ohio State University in Columbus for the benefit of farmers and their 
wives, regularly resident and points distant from Columbus. These farmers 
and their "\\ives not being in attenc!ance at the Ohio State University, lectures 
and meetings during one week for their benefit were held to be an extension 
enterprise. I now have at hand a petition from farmers in the vicinity of 
Canal Winchester, Ohio, requesting that an agricultural extension school 
be held at that place during the coming winter. I write to inquire whether 
the holding of an extension school at Canal Winchester, Franklin County, in 
addition to farmers' week at Columbus, Franklin county, for the benefit of 
farmers throughout the state, would be construed as a violation of that part 
of section 7973 which reads, 'No such school shall exceed one week in length 
and not mor.e than one be held in any one county during the year.' In support 
of the contention that the farmers' week meeting at the Ohio State University 
is not in fact an extension school in Franklin county and would therefore not 
constitute a second school in this county, I submit the information that farmers' 
week as held last year was attended by farmers from eighty-seven of the 
eighty-eight counties of this state. Should you desire further information 
before determining the point at issue, I should be pleased to submit any facts 
that I can.'' 

The opinion referred to by Professor Wheeler was rendered by Honorable Timothy 
S. Hogan, the then attorney general, to the president of Ohio State University, on 
April 11, 1912, -and is found in the annual report of the attorney general for that year, 
page 994. 

The question then submitted was as follows: 

".:\lay the Ohio State University hold an agricultural extension school 
on the campus of the university for the convenience of the farmers and other 
interested persons of Franklin county and other parts of the state?" 

This question was answered in the affirmative, with the qualification that no 
other such school should be held in Franklin county. 

I concur in Mr. Hogan's opinion. 
You observe that the president of the university in asking this question described 

the proposed school as an "agricultural extension school.'' 
Professor Wheeler's letter seems to raise the question as to whether "farmers' 

week" at Ohio State University is an "agricultural extension school.'' 
I call attention to the following pro,isions of the statutes relative to the Ohio 

State "Cniversity. 
Section 79.54, General Code: 

"* * * The board (of trustees of Ohio State University) may pro­
dde for courses of lectures, either at the seat of the university or elsewhere 
in the state, which shall be free to all.'' 

There is no limitation upon the exercise of this authority. Free lectures may be 
given at the seat of the university or anywhere in the state, without regard to the number 
which may be given in any county in the state in any one year. 

Agricultural extension by county schools is provided for in section 7973 of the 
General Code, which is a.~ follows: 
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"The college of agriculture and domestic science of the university shall 
arrange for the extension of its teachings throughout the state, and hold 
schools in which instructions shall be gh·en in soil fertility, stock raising, 
crop production, dairying, horticulture, domestic science and kindred subjects. 
Xo such school shall exceed one week in length, and not more than one be 
held in any county during a year." 

It is obvious that insofar as agricultural extension consists of "courses of lectures, 
* * * free to all," the particular pro\isions of the subsequently enacted section 
7973 of the General Code control to the exclusion of the general and unrestricted pro­
visions of the older section 7954 of the General Code. That is to say, if agricultural 
extension teachings consist of public lectures free to all, then as to such lectures there 
may be but one course not exceeding one week in length in any county in the state in 
any one year. 

If, then, "farmers' week" at Ohio State University is agricultural extension, it is 
obvious that the former opinion, with which I agree, must apply; but if the work is not 
agricultural extension, then there is sufficient authority under section 7954, supra, 
to provide for it, if it consists of a course of lectures at the seat of the university, free to 
all. 

I am not prepared to state that section 7973 of the General Code requires that 
extension teachings shall be something other than a course of lectures free to all. 

The question as to what constitutes extension work is more properly academic 
than legal. If, however, in the practical discharge of the authority granted in section 
7973, G. C., the college of agriculture has exacted~ small registration fee of attendants 
at the extension schools, or has limited the attendance thereat to any class of persons, 
such as farmers and their wives, and if this is the character of "farmers' week" to which 
you refer, then I would be of the opinion that section 7954 of the General Code would 
not apply, and that the only authority of the college to conduct "farmers' week" would 
be referable to section 7973. 

Conversely, if the proposed "school" at Canal Winchester is to consist of a course 
of lectures free to all, and is of a different character from the extension work which is 
authorized to be given under section 7973, G. C., it may be conduct/ed regardless of the 
character of "farmers' week." 

One other distinction must be observed: The free lectures authorized by section 
7954, G. C., are to be provided for by the board of trustees of the university, while the 
agricultural extension schools provided for by section 7973, G. C., are to be conducted 
by the college of agriculture. I am clearly of the opinion that the college of agriculture, 
as such, is not authorized to give free public lectures, and th~t the board of trustees, as 
such, is not directly authorized to provide for agricultural extension schools. 

If "farmers' week" at the university is an activity of the college of agriculture 
then presumably it consists of extension work, and the fart that it has been held in 
a given year would preclude another school at another place in Franklin county in the 
same year. If, however, "farmers' week" is an activity of the board of trustees, as 
such, I am clearly of the op~nion that it does not constitute extension work, and that 
a separate extensioll school may lawfully be held in Franklin county. 

I note Professor ·wheeler's offer to submit any additional facts. If the alternative 
answers which have been given in tlhis opinion are not sufficient to apply the principles 
herein stated so as to arrive at a definite answer to the question which confronts Pro­
fessor Wheeler, I shall be glad to have such additional facts as may be suggested by the 
preceding discussion. 

Respectfully, 
EDWARD c. TURNER, 

A 1/orney General. 
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559. 

l\IIA:\ll UXIVERSITY -CONTRACTS FOR CONSTRUCTION OF BOILER 
ROO.\I EXTEXSIOX TO POWER HOUSE BUIL:pJl'\G AND COXSTRCC­
TION OF BOILERS APPROVED. 

CoLl:MBus, OHIO, June 30, 1915. 

The Board of Trustees of .Miami University, Oxford, Ohio. 
GENTLEMEN:-! am in receipt of your letter of June 28, 1915, submitting for 

my approval two contracts, one entered into with Wespiser & Taylor of Oxford, Ohio, 
for the construction and completion of the boiler room extension to the power house 
building of Miami University, and the other entered into with Woollen & Calion of 
Indianapolis, Indiana, for the construction and completion of an H. R. T. boiler with 
setting and smoke connection; feed water heater and metering tube, boiler feed pumps 
and vacuum heating pumps for the power pla,nt of l\1iami university. 

In regard to the second contract I find that on certain items thereof the said 
Woollen & Callon were not the lowest bidders, but that under date of June 26, 1915, 
under authority grant~d py section 2319, G. C., the governor· of Ohio, the auditor of 
state and the secretary of state have consented in writing to the acceptance of the bid 
of Woollen & Callon as to those items upon which they were not the lo'w bidders. 

I have carefully examined the two contracts mentioned and the contract bonds 
and find the same to be in compliance with law and have approved the same. 

I have filed the two original contracts and bonds attached thereto with the auditor 
of state a r:d herewith hand you duplicate copies thereof. 

560. 

Respectfully, 
EDWARD c. Tl:RNER, 

Attorney General. 

CONFESSION OF GUILT-OPEN COURT-CRUIE-SECOND DEGREE 
:.VfGRDER-COURT-SEKTENCE GEXERALLY TO PENITENTIARY 
-NO DEFIXITE TER:\I. 

Upon confession of guilt in open court and fixing of the degree of the crime as murder 
in the second degree, the court should sentence generally to the Ohio Penitentiary and not 
for a definite term. 

CoLl:MBrs, Omo, June 30, 1915. 

RoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 
DEAR Sm:-In answer to your telegraphic request for opinion, reading as follows: 

"Defendant pleads guilty to murder in the second degree, killing occurred 
.June twelfth this year, shall sentence be for life or indeterminate; please 
answer immediately." 

which wan received last evening, I wired you as follows: 

"After provisions of section thirteen thousand six hundred and ninety­
two }•ave been observed, court should sentence generally, that is, indetermi­
natel:v; but sentence for definite term not void; ~ee one hundred and three. 
Ohio L:1ws, page twenty-nine." 
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Confirming the above telegraphic opinion, I call your attention to section 13692 
of the General Code, which provides in part as follows: 

"* * * If the offense charged is murder, and the accused is con­
victed by confession in open court, the court shall examine the witnesses, 
determine the degree of the crime, and pronounce sentence accordingly." 

You will find that this feature of this section has been passed upon in the case 
of Craig v. State, 49 0. S., 415. 

Section 2166 of the General Code, as amended in 103 0. L., page 29, provides 
as follows: 

"Courts imposing sentences to the Ohio penitentiary for felonies, except 
treason, and murder in the first degree, shall make them general and not 
fixed or limited in their duration. All terms of imprisonment of persons 
in the Ohio penitentiary may be terminated by the Ohio board of admini­
stration as authorized by this chapter, but no such terms shall exceed the 
maximum term provided by law for the felony of which the prisoner was 
convicted. If a prisoner is sentencPd for two or more separate felonies, 
his term of imprisonment may equal, but shall not exceed, the aggregate 
of the maximum terms of all the felonies for which he was sentenced and, 
for the purposes of this chapter, he shall be held to be serving one continuous 
term of imprisonment. If through oversight or otherwise, a sentence to 
the Ohio penitentiary should be for a definite term, it shall not thereby 
become void, but the person so sentenced shall be subject to the liabilities 
of this chapter, and receive the benefits thereof, as if he had been sentenced 
in the manner required by this section." 

Therefore, after the plea of guilty has been made by the defendant and the court, 
after examination of sufficient witnesses to convince him that the degree of the crime is 
properly murder in the second degree, the court should proceed to sentence the de­
fendant generally and not for a definite term to the Ohio penitentiary. However, 
if throu~ oversight or otherwise the defendant has been sentenced for life, such sen­
tence would not be void hut the person so sentenced would be held as if sentenced for 
an indefinite term. 

I call your further attention to the fact that after the passa~e and approval of the 
indeterminate sentence law the legiHlature amended section 2169 of the General Code 
(103 0. L., 474), so as to read as follows: 

"The Ohio board of a~ministration shall establish rules and regulations 
by which a prisoner under S{lntence other than for treason, or murder in the 
first or second degree, having served the minimum term provided by bw 
for the crime of whirh he was convicted and who had not prPvioul'ly been 
convicted of felony or served a term in a penal institution, or prisoner under 
sentence for murder in the second degree having served under surh sentence 
ten full years, may be allowed to go upon parole outside of the building and 
enclosure of the penitentiary. Full power to enforce such rules and regulations 
is hereby conferred upon the board, but the concurrence of every member shall 
be necessary for the parole of a prisoner. The board may de~ignn,te geo­
iraphicallimitR, within and without the state, to which a paroled prisoner may 
be confined, or may at any time enlarge or reduce such limitR, by unanimous 
vote." Respectfully, 

EDWARD c. T~RXER, 
AllornPy General. 
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TOWXSHIP TRUSTEES-BIDDERS JIIOT REQUIRED TO SEPARATELY 
STATE THEIR BIDS FOR LABOR AND MATERIAL-SECTION 7047, 
G. C., CONSTRUED. 

While in the exercise of a sound discretion the toumship trustees may require bidders to 
separately state their bids for labor and materials when proceeding under section 7047, 
G. C., provided such requirement be inserted in the advertisement and brought to the atten­
tion of all prospective bidders, yet in the absence of such a requirement by the trustees 
properly brought to the attention of prospective bidders, bidders are not required by sec­
tion 7047, G. C., to separaldy state their bids for the labor to be performed and the ma­
terial to be furnished. 

CoLUMBus, Omo, June 30, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! have your communication of June 16, 1915, in which you inquire 

as to whether, in bidding on a contract for a road improvement let by the trustees of 
a township under the provisions of section 7047, G. C., the bidder must separately 
state his bid for the labor to be performed and the material to be furnished. 

Section 7047, G. C., to which you refer, reads as follows: 

"The contracts for furnishing the materials and performing the labor 
in and about such improvement, shall be made by such sections and in like 
manner as provided by law for other township improvements." 

This section is a part of the scheme of road improvement provided by sections 
7033 to 7052, inclusive, of the General Code, which sections provide for the creation 
of road districts, a district to consist of a township, or that part of a township out­
side of a municipal corporation situated therein, or an election precinct or part thereof. 
These sections contain no provision as to the form of bids, and in view of the provision 
of section 7047, G. C., that the contracts shall be made in like manner as provided 
by law for other township improvements, it becomes necessary to examine the stat­
utes relating to other schemes of t<lwnship improvement, for the purpose of ascer­
taining their provisions as to the separate stating of bids for labor and material. A 
scheme of road improvement by township trustees other than that now under con­
sideration is provided by se·ctions 6976 to 70l!:i, inclusive, of the Gen~al Code. As 
to this scheme of improvement, it is specifically provided by section 6990, G. C., that 
bidde1s shall separately state their bids for each class of work, in such manner as the 
trustees demand, and bid separately for the material to be furnished. Another scheme 
of road improvement by township truste'es is provided by sections 7019 to 7032, inclu­
sive of the General Code. As to this scheme of improvement it is provided in section 
7025, G. C., that the work of the construction and the furnishing of the material there­
for, shall be publicly let, excepting such work as may be done by the road superinten­
dent of the road district, as otherwise provided, and that the contract for the material 
to be used in the construction of the road improvement, and the contracts for hauling 
material upon the roads, shall be let separately. There is no requirement, however, 
under this scheme of improvement, that separate contracts shall be let for the material 
and for the labor of construction, and no requirement that bidders shall bid separately 
for the material and for the labor of cor1Btruction. 

The scheme of improvement by road districts, as established by sections 7095 to 
7136, inclusive, of the General Code, may properly be considered in this connection, 
for while the improvement under these sections is not technically a township improve_ 
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ment, yet the district consists of not less than two nor more than four townships, 
and the road commissioners are nominated by the township trustees. As to this 
scheme of improvement, section 7116, G. C., provides in part as follows: 

"When the road commissioners by resolution have determined to im­
prove a designated road or part thereof, the work of its construction, includ­
ing all labor and the hauling and spreading of materials, shall be by them 
publicly let to the lowest responsible bidder. The furnishing of the material 
shall also be by them publicly let at the same time, if possible, to the lowest 
responsible bidder." 

While the above language seems to require a separate letting as to labor and 
material, yet it could not be construed as authorizing a single contract and requiring 
the bidders to separately state their bids as to labor and material. Section 7117, 
G. C., requires bidders to separately state their bids for each class of work in such 
manner and upon such blank forms as the road commissioners require. There is no 
requirement in this section that bidders shall separately state their bids for labor 
and materials, and this fact lends force to 'the argument that as to this particular 
scheme of road improvement the legislature intended that there should be separate 
contracts for labor and materials. 

Section 3274, G. C., provides that when money is received into the township 
treasury for road purposes, the trustees shall cause such money to be appropriated 
to building bridges or repairing public roads within the township. After public notice 
they shall let by contract to the lowest bidder, such part or parts of any road as they 
deem expedient, equal to the amouut of money to be appropriated, if in their opinion 
such bidder is competent to perform the work. When such labor is performed in 
accordance with the contract or conditions of the letting, the trustees shall draw an 
order in favor of the person who has performed such labor for the amount due therefor. 
This section seems to relate only to labor and couid not be taken as authority for the 
proposition that where a contract for both labor and materials is authorized, the bidders 
must bid separately as to the two items. 

The above references to the various provisions of the General Code as to township 
improvements are sufficient to show that the statutes are far from being in harmony 
upon the proposition of whether bidders must state separately their bids for labor 
and materials when bidding for the construction of a township improvement, and 
that it is impossible to construct any general rule applicable in all cases. Section 
7047, G. C., about which you inquire, does not attempt to establish any rule as to the 
separation of bids for labor and materials, and the use of the word "contracts," instead 
of "contmct" was rendered necessary by the fact that the work is to be let in sections. 
It is my opinion that the proviFion that the contracts shall be made in like manner 
aR provided by law for other township improvements was mainly intended to require 
advertisement and the letting of the contracts on competitive bid~, and that while 
in the exerci~e of a sound discretion the township trustees might require bidders to 
separately state their bids, provided such requirement be inserted in the advertise­
ment and thus brought to· the attention of all prospective bidders, yet in the absence 
of such a requirement by the trustees properly brought to the attention of prospec­
tive bidders, the bidders are not required by section 7047, G. C., to separately state 
their bids for the labor to be performed and the material to be furnished. 

Respectfully, 
EDWARD C. TrR!'<'ER, 

Attorney General. 
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562. 

BOARD OF AD1\UNISTRATIO~-INMATES OF PENAL AND CORREC­
TIONAL INSTITUTIOXS l\:IAY BE USED IN CONSTRUCTION WORK 
AT ANY STATE INSTITUTION-BUILDING MATERIALS MANU­
FACTURED AT ANY STATE INSTITUTION MAY ALSO BE USED­
COST OF SUCH LABOR AND MATERIALS NOT COUNTED AS PART 
OF TOTAL COST. 

The labor of inmates of penal and correctional institutions under the management 
of the Ohio board of administration may be used in construction work at any state institution 
under the management of said board. Similarly, building materials manufactured at 
any state institution may be used in such construction work. The cost of state labor and 
materials so used is not to be counted as part of the total cost of an improvement within the 
meaning of section 2314, G. C., and succeeding sections, constituting the building regula­
tions, applicable generally, and when advertising for bids thereunder the board of adminis­
tration should exclude from the work to be let the performance of such labor aSis to be per­
formed-by such inmates and the furnishing of such materials as are produced at any such 
in,stitution. If the total cost of the improvement, less these items, exceeds the sum named in 
section 2314, G. C., however, the remaining branches of the work should be dealt with as 
provided in that and succeeding sections. 

Cor,UMBus, OHio, June 30, 1915. 

RoN. A. v_ DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge the receipt of your letter of June 22d, requesting my 

opinion as follows: 

"The appropriation act (104 0. L., 64, 69) for 1914, in its appropria­
tion for the uses of the state board of administration for the repair, improve­
ment and construction of buildipgs, contained a provision as follows: 

" 'Insofar as the labor of inmates of state institutions .is employed, ex­
penditures for repairs and improvements to be exempt from section 2314 of 
the General Code of Ohio.' 

"In respOnse to a request from this department, the attorney general 
rendered an opinion respecting the operation of this language, on July 21, 1914. 

"We note that in the current appropriation acts this language is omitted. 
"The opinion just referred to, however, seems to be based partly upon the 

language of the appropriation act and partly upon the provisions of section 
2230, G. C. So that, although this specific language is omitted from the 
current appropriation acts, we are in doubt as to the extent to which sec­
tions 2314, 2315 and following sections apply to expenditures of the state 
board of administration. 

"Will you kindly advise us in this respectr" 

I have before me the opinion of Mr. Hogan to the board of administration, referred 
to by you. · The following is an abstract of his reasoning: 

The language of the 1914 appropriation act (104 0. L., 64, 69), "insofar as the labor 
of inmates of state institutions is employed, expenditures for repairs and improve­
ments to be exempt from section 2314 of the General Code of Ohio," can mean but 
one of two things, viz.: 

"(1.) The labor of inmates of state institutions may be employed by the 
board of administration in constructing improvements, and the provisions 
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of section 2314 of the General Code shall not require that the labor which 
may be performed by such inmates shall be contracted for. 

"(2.) In cases in which the labor of inmates of state institutions is 
employed section 2314 of the General Code shall not apply at all, and the 
board of administration may construct such improvements without pre­
paring plans, specifications, estimates and bills of material." 

It will be necessa.ry, then, to choose between these two interpretations. The 
choice falls upon the second of them, for the reason that sections 2228 and 2230 of the 
General Code authorize and require the board of administration, as the successor of 
the board of managers of the penitentiary and the Ohio State Reformatory, to employ 
convicts and inmates in construction and repair work in and about any state institution, 
and expressly forbid the state authorities from making any contract by which the 
labor or time of such prisoners or inmates shall be "let, farmed ont, given or sold to 
any person, firm, association or corporation." 

So, as to the labor of convicts in the penitentiary and the Ohio State Reformatory 
the subsequently enacted provisions of sections 2228 and 2230, General Code, con­
stitute an exception to section 2314 and succeeding sections, known as the "Building 
Regulations." That is to say, any construction or repair work in and about any 
state institution, on which convicts of the reformatory or the penitentiary may be 
employed, m'ust be carried on by their labor, and this of itself constitutes, so to speak, 
an exemption or withdrawal from the operation of section 2314 requiring labor on state 
institution improvement work to be let by contract. 

It being presumed that the legislature in passing the appropriation act of 1914 
did not intend a vain thing, the interpretation which will give the language some 
substantial effect is to be preferred to one which will produce an effect little, if any, 
different from the state of the law in the absence of the enactment of such language. 

It is riot necessary at this time to review Mr. Hogan's opinion and to consider its 
correctness in its entirety. One statement made therein is possibly too broad. It 
is to the effect that without the language found in 104 0. L., 69, expenditures i11 the 
repair and improvement of state institutions "are necesSarily exempt from the operation 
of section 2314, to the extent of labor performed thereon by inmates of state institu­
tions," so that "if the language in question is to be so construed, it becomes wholly 
meaningless, in view of prior provisions of section 2230, authorizing such labor." 

It would have be'en more accurate, I think, to say that to the extent of labor per­
formed in the repair and improvement of state institutions by prisoners serving sentences 
in the penitentiary and reformatory, expenditures in the repair and improvement of state 
institutions are necessarily exempt from the operation of 1;ection 2314, because it might 
be possible and lawful to employ the labor of inmates of such institutions as that for 
the feeble minded, those for the insane, etc., on such work of construction and improve­
ment, and as to such labor section 2230 does not apply. 

It is at least clear that section 2230 of the General Code does constitute a partial 
exception to the general provisions of section 2314, et seq., of the General Code. In 
the absence of any other exemption as a condition of the expenditure of a main appro­
priation, the former section then must be consulted in order to determine the applica­
tion of the latter section. 

I quote sections 2228 to 2230, inclusive, of the General Code: 

"Section 2228. The board of managers of the Ohio Penitentiary, the 
board of managers of the Ohio State Reformatory, or other authority, shall 
make no contract by which the labor or time of a prisoner in the penitentiary 
or reformatory, or the product or profit of his work, shall be let, farmed out, 
given or sold to any person, firm, association or corporation. Convicts in 
such institution may work for, and the products of their labor may be disposed 
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of, to the state or a political division thereof, or for or to a public institution 
owned or managed and under the control of the state or a political division 
thereof. for the purposes and according to the provisions of this chapter. 

"Section 2229. The board of managers of the penitentiary and the 
board of ma.nagers of the reformatory, so far as practicable, shall cause all 
prisoners servip.g sentences in such i;nstitutions, physically capable, to be 
employed at hard labor for not to exceed nine hours of ~ach day other than 
Sundays ani::l public holidays. · 

"Section 2230. Such labor shall be for the purJ:>Ose of the manufacture 
and production of suppli~s for such institut!ons, the state or political divisions 
thereof; for a public institution owned, managed and controlled by the state 
or a political qivision thereof; for the preparation and manufacture of building 
material for the construction or repair of a state institution, or in the work 
of such construction or repair; for the purpose of industrial training and 
instruction, or partly for one and partly for the other of such purposes; in 
the manufacture and production of crushed stone, brick, tile, and culvert 
pipe, suitabl€ for draining wagon roads of the state, or in the preparation 
of road building and ballasting material." 

It will be observed that these sections relate solely to the labor of prisoners in 
the penitentiary or reformatory. 

With respect to labor of inmates of other institutions, the following provisions 
of the chapter relative to the powers and duties of the board of administration are 
quoted: 

"Section 1845. The board may assign among the correctional and 
penal institutions the industries to be carried on therein, having due regard 
to the location 'lnd convenience thereof with respect to other institutions 
to 'be supplied, to the machinery therein and the number and character of 
inmates. 

"Section 1846. The board shall fix the prices at which all labor per­
formed and all articles manufactured in said institutions shall be furnished 
to the state or the political divisions and public institutions thereof, as is or 
may be provided by law, which shall be uniform to all and not higher than 
the usual market prices for like labor and articles. 

"Section 1848. * * * It may direct the purchase of any materials,. 
supplies or other articles for any institution subject to its management from 
any other such institution at the reasonable market value thereof, to be 
fixed by the board, and payments therefor shall be made as between insti­
tutions in the manner provided by law for payment for supplies. * * * 

"Section 1858. The board may detail temporarily from a correctional 
or penal institution, with the consent of the managing officer thereof, any 
inmates under its control, to perform specified labor." 

Summarizing the effect of the sections above quoted, it may be observed that 
the board of administration is expressly authorized to employ the labor of prisoners 
iri the penitentiary and the reformatory upon construction work at any state insti­
tution. It is also authorized to determine what industries shall be carried on at the 
several correctional and penal institutions by the imnates thereof, and to fix prices 
therefor. It is also authorized to direct the purchase of materials, supplies or other 
articles, for any institution subject to its management from any correctional or penal 
institution and provide for payment as between institutions. It is also authorized 
to detail temporarily from any correctional or penal institution, with the consent of 
the managing officer thereof, any inmates under its controL 
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Section 1857 of the General Code (not above qouted), authorizes it to employ 
an architect for the preparation of the plans, Rpecifications, estimates arid details for 
buildings; also the employment of engineere, superintendents and supervisors. 

Section 1869 of the General Code (not above quoted), authorizes each managing 
officer to develop such occupations as shall best promote the welfare of the inmates 
of his institution. 

There is, then, certainly specific authority to employ prisoners in the peniten­
tiary and the reformatory in the performance of labor on construction work. There 
is also specific authority for the employment of the inmates of any correctional or 
penal institution, subject to the control and management of the board of administra­
tion, in the production of any material, including building material. 

I think there is sufficient authority for the detail of inmates from any penal or cor­
rectional institution (which would add to the penitentiary and reformatory the Boys' 
Industrial School and the Girls' Industrial Home) to perform any kind of labor. There 
is certainly no authority for employing the labor of any inmates at any state institu­
tion on contracts, by farming the same out to contractors, nor is there any authority 
to sell building materials to contractors. 

All these statutes are of later enactment than section 2314 of the General Code, 
and insofar as they are in conflict with the latter, must be held to govern. 

In my opinion, the joint effect of all the sections, including section 2314 of the 
General Code, in the absence of any express provision in an appropriation bill like 
that found in the 1914 bill, is as follows: 

"Any building material which may be produced at any state institu­
tion under the control and management of the Ohio board of administration 
may be excepted from the contract required to be entered into under section 
2314, G. C., and furnished directly by one institution to the other. 

"Any labor of convicts, or otherwise, which the state board of administra­
tion may lawfully employ upon construction work is likewise to be eliminated 
from the contract which is required to be entere'a into by section 2314, G. C. 

"In case the labor to be so furnished by the board of administration 
embraces that on all branches of the work, then the only contract to be let 
should be for the materials, and not for the doing of the work, unless some 
of the materials are to be likewise purchased from another institution. 

"In case the labor is to be furnished on certain branches of the work 
only, the general contract to be let should exclude these branches of the work, 
and the branches upon which the labor of inmates is to be employed should 
be provided for by separate contracts for the purchase of materials. 

"In cases in which materials are to be furnished by one institution to 
another for construction work, the contract should be for the performance of the 
labor only, except to the extent, as already pointed out, to which the labor 
of inmates may be employed. 

"No improvements at the penitentiary are to be governed at all by 
section 2314, G. C., such improvements being expressly excepted by that 
section itself from its remaining terms. 

"The aggregate cost of an improvement within the meaning of section 
2314, G. C., in the event of the use of materials or labor furnished by a state 
institution, is the estimated cost of the labor and materials not so ft;rnished. 

From the foregoing it will be observed that the result arrived at under the pro­
visions of the permanent statutes, without an express exemption like that embraced 
in 104 0. L., 64, 69, is not the same as that produced by such an express exemption. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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CORPORATION MAY NOT INCREASE ITS AUTHORIZED CAPITAL 
STOCK UNTIL ORIGINAL CAPITAL STOCK IS FULLY SUBSCRIBED 
AND AN INSTALLMENT OF TEN PER CENT. PAID ON EACH SUB­
SCRIPTION-COMMON STOCK. 

A corporation for profit may not increase its authorized capital stock under section 
8698, G. C., so as to authorize the issuance of additional common stock until the original 
capital stock of the corporation is fully subscribed, and an installment of ten per cent. 
has been paid on each subscription. 

CoLUMBUS, Omo, June 30, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Sm:-You have submitted to me a letter addressed to you by Messrs. 

Harter & Harter, attorneys at law, Canton, Ohio, accompanied by proposed certif­
icate of increase of capital stock, both common and preferred, of The Gordon Rubber 
Company, together with a check of that company in the sum of $300.00, and an un­
cancelled ten cent revenue starmp, and have verbally requested my opinion upon the 
questions presented thereby. 

The certificate recites that at the time a certain meeting of the stockholders of 
the company was held, the preferred capital stock of th'e company hiad all been sub­
scribed and paid for, and more than'fifty per cent. of the common stock thereof had 
been subscribed and p'aid for; that at said meeting, by a vote of the holders of a ma­
jority of the stock of the company, and the written assent of three-fourths in number 
of the stockholders, representing more than three-fourths of the capital stock of the 
comp.any, it was resolved, that the capital stock "be increased from $300,000.00, its 
present capital stock, $200,000.00 of which i$ common stock, and $100,000.00 of which 
is preferred stock, to $600,000.00 of capital stock, $300,000.00 of which shall be com­
mon stock, and $300,000.00 of which shall be preferred stock, divided into 6,000 shares 
of 8100.00 each, so that the capital stock of the company shall then be $600,000.00, 
$300,000.00 of which shall be preferred stock, and $300,000.00 of which shall be com­
mon stock." 

The resolution further provides for certa.in specific designations of preferences in 
voting powers with respect to the preferred stock. 

The question presented, and which is discussed in the letter of counsel, is as to 
whether or not a corporation may increase its authorized common or preferred cap­
ital stock, or either, before the original capital stock of either class is fully subscribed 
for, and an installment of ten per cent. on each share has been paid thereon. 

The question invites consideration of the following provisions of the General 
Code: 

"Section 8698. After its original capital stock is fully subscribed for, 
and an installment of ten per cent. on each share of stock has been paid thero­
on, a corporation for profit, or a corporation not for profit, having a capital 
stock, may increase its capital stock or the number of shares into which it is 
divided, prior to organization, by the unanimous written consent of all orig­
inal subscribers. After organization the increase may be made by a vote of 
the holders of a majority of its stock, at a meeting called by a majority of its 
directors, at least thirty days' notice of the time, place and object of which 
has been given by publication in some newspaper of general circulation, ani:l 
by letter addressed to each stockholder whose place of residence is known. 
Or, the stock may be increased at a meeting of the stockholders at which all 
are present in person, or by proxy, and waive in writing such notice by pub-
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lication and letter, and also agree in writing to such increase, naming the 
amount thereof to which they agree. A certificate of such action shall be 
filed with the secretary of state. 

"Section 8699. T;pon the assent in writing, of three-fourths in nu,mber 
of the stockholders of a corporation, representing at least three-fourths of its 
capital stock, to increase the capital stock, it may issue and dispose of pre­
ferred stock in the manner by law provided therefor. "Gpon such increase 
of stock, a certificate shall be filed with the secretary of state, as provided in 
the next preceding section." 

It is admitted by counsel, that the supreme court in Peter v. Union ::\Ianufac­
turing Company, et a!., 56 0. S., 181, held, that under the statute corresponding to 
section 8698 of the General Code, as it then existed, the original capital stock of a 
corporation for profit must be fully paid up before the authorized capital stock may 
be increased; but it is urged that the section has been amended since this decision 
was rendered, in such a way as to destroy the force of that decision as a precedent, 
and further justify the interpretation now contended for, such interpretation being 
that the second sentence of this section as it now stands is Il{)t qualified by the res­
trictions found in the first sentence thereof, which are to be interpreted as applying 
.only to an increase of capital stock made prior to organization, so that as to an in­
crease made after organization it is not necessary that the original stock be sub~cribed 
for and an installment of ten per cent. paid on each share. 

The transaction involved in Peter v. Union ::\Ianufacturing Company, supra, took 
place in 1889, :Und was governed by the provisions of section 3262 of the Revised 
Statutes, as it then stood, viz.: as amended in 83 0. L., 134. · The section then read 
as follows: 

"Section 3262. A corporutiql! for profit, after its original capital stock 
is fully paid up, or a corpom.tion not for profit, having a capital stock, may 
increase its capital stock or the numBer of shares into which its capital stock 
is divided, by a vote of the holders of a majority of its stock, at a meeting 
called by a majority of its directors, at least thirty days' notice of the time, 
place and object of which h11s been given by publication in some newspaper 
of general circulation, and by letter addressed to each stockholder whose place 
of residence is known; or such increase may be made at any meeting of the 
stockholders at which all the holders of such stock are present in person or 
by proxy, and waive in writing such notice by publication and by letter; and 
also agree in writing to such increase, naming the amount of increase to 
which they agree; and a certificate of such action of the corpom.tion shall be 
filed with the secretary of state." · 

Subsequently the ~ection was amended so as to read as follows: (90 0. L .. 141.) 

"Section 3262. A corporation for profit, after its original capital stock 
is fully subscribed for, and an installment of ten per cent. on each share of 
stock has been paid thereon, or a corporation not for profit, having a capital 
stock, may increase its capital stock or the number of shares into which its 
capital stock is divided, by the 1manimous written consent of all original sub­
scribers, if done prior to organization, and after organization then by a vote 
of the holders of a majority of its stock, at a meeting called by a majority of 
its directors, at least thirty days' notice of the time, place and object of which 
has been given by publication in some newHpaper of general (•irculation, and 
by letter addressed to eaeh :;torkholder whose place of re~idence is known; 
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or such increase may be made at any meeting of the stockholders at which all 
the. holders of such stock are present in person, or by proxy, and waive in 
writing such notice by publication and by letter and also agree in writing 
to such increase, naming the amount of increase to which they agree; and a 
certificate of such action of the corporation shall be filed with the secretary 
of state." 

It must be conceded that the section is liberalized by this amendment, but not 
to the extent claimed by counsel for The Gordon Rubber Company. There were 
two changes made by the amendment of 1893: 

In the first place; a procedure was provided whereby an incre.ase of stock might 
be effecte\:1 prior to organization, which could not be done under the section in its 
previous fot'rn. 

In the second place, the phrase "after its original capital stock is fully paid up" 
was stricken out and the phrase "after its original capital stock is fully subscribed for 
and an installment of ten per cent. on each share of stock has been paid thereon·" was 
substituted therefor. 

The phraseology of amended section 3262 of the Revised Statutes, so far as the 
question now under discussion is involved, is plain and unambiguous. Eliminating 
superfluous langu:age which relates to the other matters to which the amendments 
applied, it reads-~s follows: 

"A corporation for profit, after its original capital stock is fully sub­
scribed for, and an installment of ten per cent. on each share of stock has 
been paid thereoh, * * * may increase its capital stock * * * by 
the unanimous written consent of all original subscribers, if done prior to 
organization, and after organization then by a vote of the holders of a ma­
jority of its stock * * *; or such increase may be made at any meeting 
of the stockholders at which all the holders of such stock * * * agree 
in writing to such increase * * *" 

There was but a single sentence in section 3262, R. S., and there is no doubt what­
ever that the phrase "after its capital stock is fully subscri.,I:Jed for, and an installment 
of. ten per cent on each share of stock has been paid thereon" is a condition prece­
dent to the exercise of any power therein granted to a corporation for pront, whether 
exercised prior to organization o'r after organization. In other words, the section 
makes it plain that the only difference between a proceeding prior to organization and 
that after organization is one of method. 

The only respect, then, in which the section is liberalized in its application to 
the condition upon which an increase might be made, as compa.red with its provisions 
as they stood when the facts in Peter v. Union Manufacturing Company, supra, arose 
is that instead of the requirement after amendment being that the original stock must 
be fully paid for, it is merely that it must be fully subscribed for, and an installment 
of ten per cent. paid on each subscription. 

The mere fact that the statute was then made less drastic than it had been there­
tofore does not justify the conclusion that it is any more liberal in its effect than its 
terms, as amended, would import. 

The amendment in 90 0. L., 141, was the last change made by the legislature in 
the language of this section as such. In codifying this statute, it was divided into 
four sentences in place of one, but upon the most familiar principles of statutory in­
terpretation this change in punctuation, with such changes in phraseology as might 
be necessary in order to divide the section into separate sentences, is presumed not 
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to have effected any change in the substance of the law. Revision is not amend­
ment, unless the terms of the revised statute clearly import a meaning different from 
that of the prior statute. 

In this instance the terms of present section 8698, G. C., do not clearly show that 
a substantial change was intended. On the contrary, the most natural interpretation 
of section 8698 of the General Code, arrived at without recourse to the pre-existing 
law, is that which makes the conditions of the first sentence apply to the exercise of 
the power granted in the second and third sentences. The second sentence, for ex­
ample, provides that "after organization the increase may be made" (in a certain 
manner). The phrase "the increase" ob:viously means the increase referred to in the 
preceding sentence. Such increase may be made only "after its original capital stock 
is fully subscribed for, and an installment of ten per cent. on each share of stock has 
been paid thereon," when made by a corporation for profit. 

But even if the statute in its present form should be regarded as ambiguous, the 
legislative history thereof, as I have outlined it, makes the meaning very clear. For 
example, it is argued in the letter of counsel that public policy does not require any 
restriction upon the increas'e of capital stock after organization; yet this is exactly 
w1lat was required in the very plainest of terms by section 3262, R. S., as amended in 
83 0. L., 134, that section not even authorizing an increase prior to organization, and 
conditioning increases made after organization upon the payment in full of the orig­
inal capital stock. 

I have given very careful consideration to the arguments in the letter of Messrs. 
Hart!f ·& Harter, and find that it is substantially conceded therein that as section 
3262, R. S., stood immediately prior to codification, i. e., as amended 90 0. L., 141, 
the requirement that the entire original capital stock be subscribed and an install­
ment of ten per cent. paid thereon was a condition precedent to the increase of capital 
stock after organization. So that in the last analysis the argument is that a change 
in the statute has been effected by the verbal changes made in process of codification. 
This view, for the reasons stated, can not be sustained. 

I am, therefore, of the opinion that no increase of capital stock may be made 
under section 8698 of the General Code, unless the original capital stock of the corpo­
ration is fully subscribed for and an installment of ten per cent. on each share uf ~tuck 
has been paid thereon. 

With respect to increase of capital stock under section 8699 of the General Code, 
by the issuance and disposition of preferred stock, the question is somewhat different. 

I find that my predecessor, Ron. Timothy S. Hoga~, advised the then secretary 
of state, Ron. Char"es H. Graves, on ::\larch 16, 1914, that an increase of capital stock 
by the issuance or sale of preferred stock is not governed by the conditions stipulated 
in section 8698 of the General Code. So that capital stock already authorized need 
not be fully subscribed for and an installment of ten per cent. need not be paid thereon 
prior to an increase of preferred stock only under section 8699 of the General Code. 
l\Ir. Hogan, in his opinion, however, stated very clearly his view that the conditions 
in the first sentence of section 8698, G. C., governed all proceedings under that section. 

The certificate tendered to you by The Gordon Rubber Company constitutes 
an attempt to exercise powers both under section 8698 and section 8699 of the General 
Code. Xot being in compliance with section 8698, G. C., and the resolution not being 
severable into two parts the whole c~tificate must be rejected, and I accordingly 
advise that you do n'ot file or record the same. 

I return here\\ith the certificate of inorease of capital stock, together with check 
of The Gordon Rubber Company, in the sum of 8300.00, and uncancelled t€m cent 
revenue stamp. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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TRAXSCRIPT OF BOND ISSUES FOR VILLAGE OF WEST PARK, CUY­
AHOGA COU;,.rTY, OHIO, APPROVED. 

CoLomt:s, OHio, July 1, 1915. 

l11dustrial Com111ission of Ohio, Columbus, 0/zio. 
GENTLEMEN :-

IN RE: Bonds of the village of \Vest Park, Cuyahoga county, 
Ohio, in the amount of $20,206.99, purchased by the industrial commission 
of Ohio, under resolution dated ~1ay 24, 1915, said bonds consisting of the 
following issues: 

1. Delinquent sidewalk . improvement bonds for sidewalks 
constructed on Midland avenue, Belden avenue and Osborn street, 
6 bonds aggregating ------------------------------------------$ 5,341.00 

2. Delinquent sidewalk improvement bonds for Raymond 
avenue, \Varren avenue, Lesuer avenue, Vernon avenue, Leland 
avenue, Hendon street and Clayton street, 11 bonds aggregatmg 10,848.97 

3. Nicholas avenue assessment bonds for the improvement of 
NicJ:!olas avenue from Berea road to the west line of Kinney es-
tate, 2 bonds aggregating -------------------------------------- 397.69 

4. Osborn street assessment bonds for the improvement of 
Osborn s.treet from Lorain street to Allison street, 2 bonds aggre-
gating ______________________________ :___________________________ 496.56 

5. Belden avenue assessment bonds for the improvement of 
Belden avenue from Triskett road to Raymond avenue, 2 bonds 
aggregating _____ -----____________________________ -------_ _ __ _ _ 847.18 

6. Raymond avenue assessment bonds for the improvement 
of Raymond avenue from Lorain street to Triskett road, 2 bonds 
aggregating --------------------------------------------------- 585.80 

7. \Varren avenue assessment bonds for the improvement of 
Warren avenue from Lorain street. to Triskett road, 2- bonds 

aggregating --------------------------------------------------- 818.27 
8. Midland avenue assessment bonds for the improvement of 

Midland avenue from Highland avenue or West 117th street and 
the intersection of Vinton row and Desdemona street, 2 bonds 
aggregating --------------------------------------------------- 343.04 

9. Leseur avenue assessment bonds for the improvement of 
Lesuer avenue from Lorain street to Triskett road, 2 bonds ag­
gregating ------------------------------------------------------$ 528.50 

I have examined the completed transcript covering the several issues of bonds 
above enumerated, which was submitted to me under date of June 28, 1915, and I 
am of the opinion that the issuance of said bonds is for a purpose authorized by 
law; that the proceedings of the council and other officers of said village have 
been regular and in conformity with statutory requirements; that no limitation, 
either constitutional or statutory, of indebtedness or taxation has been exceeded 
in the issuance of said bonds; that proper provision has been made in the legis­
lation of the village council for levying and collecting annually a sufficient tax to 
pay interest and provide a sinking fund for the redemption of said bonds as they 
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become due; that said bonds, when properly prepared and executed, will be 
valid and binding obligations of the said village, and I hereby certify my approval 
of the same. 

565. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

OHIO UNIVERSITY-FEES COLLECTED FOR MATERIAL USED-L'X­
EXPENDED BALANCE TO BE RETURNED PRO RATA TO 
STUDENTS PAYIXG SA1IE-UXIVERSITY CAX RETAIN WEEKLY 
PAYMEXTS EXOUGH TO CA;RE FOR ANTICIPATED REFUXDS. 

Of tlze fees collected by Ohio U11iversity for material used, the balance !Ill­

expended to be returned pro rata to the students paying same, the university is 
authorized to retain from weekly payments a sum sufficient to care for anticzpated 
refunds, making itemized statement of disposition of the same as provided in 
section 24 as amended. 

CoLUMBUS, OHIO, July 1, 1915. 

HaN. ALSTON ELLIS, President Ohio University, Athens, Ohio. 
DEAR Sm :-Under date of June 19, 1915, you wrote me as follows: 

"Sometime ago, Hon. E. M. Fullington gave me a copy of your decision 
as to the manner in which the fees taken from students occupying the 
college dormitories should be collected· and handled. That decision is 
perfectly clear and I am in no doubt whatever as to the action necessary 
to be taken reganling it. However, I need information and advice on the 
matters herewith presented: 

"1. In our department of home economics, laboratory supplies of 
raw material and things needed for practical illustration of the different 
phases of work for which the department was established are a necessity. 
The various supplies so needed are used up by the students in the different 
lessons and exercises scheduled in the department. Each student is charged a 
fee, not for the purpose of revenue, but to cover, in part, the actual cost 
of the materials used. If all collections above the actual cost, if such 
exist at the close of a definite period, term, or semester, are pro rated 
among the students, does that form of collection and use conflict with the 
provisions of the '11ooney law,' so-called, requiring certain fees and 
collections to be turned into the state treasury weekly? 

"2. Exactly the same conditions exist in our department of manual 
training, where no practical work can be done without material-not 
equipment-such as lumber, etc. Fees are charged for the same purpose 
as stated in number one. Their use, when collected, is as stated in reference 
to fees collected in the department of home economics. \\'hat shall be 
done with these fees? 

"3. Similar conditions exist in the department of paidology and psy­
chology, where the experimental work calls for a large amount of special 
material for the use of students. \\'hat shall be clone with the fees col-
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lected to buy this illustrative material? Xo fees so collected are for 
institutional support, but solely for securing what is needed by the students 
in the prosecution of their work-the surplus, if any, to be pro rated 
among those paying the fees. 

"4. Of a like kind with the foregoing, are the fees charged and 
collected from students receiving classroom and laboratory instruction in 
the classes connected with the department of public school drawing and 
handwork. Such students use up a quantity of rather expensive material. 
The fees charged meet the expenses incurred in fair measure but not with 
any considerable excess of receipts over expenditures. No revenue is 
sought here. The excess of receipts is to be prorated among the students 
receiving instruction. 

"5. In general, are all fees collected in the manner, and for the 
purpose, herein indicated, to be turned into the state treasury under the 
terms of the· 'Mooney bill' or may they be used in the purchase of sup­
plies such as must be used by the students in their scheduled work with 
pro rata distribution among them of all excess of such fees beyond the 
actual cost of the material used up by them in their classroom and labora­
tory work? 

"I regret to ask your time to a consideration of these questions, but 
I need to be guided in the handling of these fees by better and more 
authoritative legal advice than I can get elsewhere. I want to observe 
strictly all legal requirements in the matters referred to. The authorities 
of the Ohio University and the State X ormal College are under no legal 
obligation to charge fees of any kind, but they have done so in the past 
and will continue to do so until the state, by legislation, fixes a schedule of 
charges to be followed in the state-supported institutions of learning. No 
part of the fees herein referred to will be remitted even though, if collected, 
they must be turned into the state treasury. I inclose a complete schedule 
of all fees charged at Ohio University save room rent fees charged 
students who find quarters in the two dormitories connected with the uni­
versity. I have a clear understanding of the manner in which such dormi­
tory fees must be handled, but I need, and solicit, your advice as to the 
manner in which the fees collected in the department of home economics, 
manual training, experimental psychology, drawing and hand-work, and 
possibly some others, shall be handled." 

Accompanying your letter was a memorandum of the fees charged at the 
Ohio University, among which are the fees referred to in your letter. 

Under date of June 22nd I requested you to give me further information 
in the matter, and under date of June 23rd you wrote me as follows: 

"It is altogether likely that I did not make my statements as clear as 
I intended in the communication I recently sent to your office. 

"What I meant in reference to the fees heretofore collected is that 
all of them without exception found their way directly into the state 
treasury. X o fees were returned to the students, even though such fees 
might be in excess of the actual cost of the material used by such students. 
Heretofore all such fees have been held to the credit of the university; 
now, under recent legislation, all such fees sent into the state treasury 
form a part of the general revenue fund of the state. 

· "It seems to me that all the fees referred to in my communication 
are of a like nature with the fees charged students who occupy quarters 



ATTOR::>.'EY GEXER..iL. 

in our dormitories. There may be a distinction, but it seems to me to be a 
distinction without much of a difference. \Yhat I wanted to know is 
whether it,is permissible, under the law, for us to charge students fees for 
material actually used by them in laboratory work such as that described 
in my former letter. \Ve want no revenue from this source, and my thought 
\\•as, and is, to keep an exact account of the cost of material absolutely 
used by students, and at the close of a given period to pro rate any excess 
of collections over the actual cost of material used among the students 
in that particular branch of our work. You understand, I am sure, that 
we are under no legal obligation to charge any fee whatever; but it seems 
to me unreasonable for the state to supply students with material used up 
by them just the same as it would be unreasonable to supply them with 
books and food while they are in college. 

"Again, my meaning was that we should continue to collect the~e fees 
just as we have been doing, although it was decided that, if collected, they 
could be sent to the state treasury and made a part of the general revenue 
of the state. \Vhat I am trying to do is to get information that will enable 
me to act strictly within the meaning and letter of the law. I am in doubt 
about the matter, and that is why I ask your office for authoritative help. 
\Vhatever your decision may be, it will be carried out to the letter. \Ye 
shall continue to charge the fees and shall make just such disposition of 
them when collected as, through your courtesy in giving me a decision, 
may be pointed out." 

The opinion to which you refer in your letter was one rendered to the budget 
commission under date of January 23, 1915, as to whether or not section 24 as 
amended in 104 0. L., 178, makes it obligatory upon colleges receiving state aid to 
turn in such extra funds as deposits by students for supplies used and breakage 
of apparatus with other funds. In said opinion I held: 

"I am of the opinion that deposits by students for supplies used and 
breakage of apparatus, from which the student is entitled to a refund, if he 
does not consume the requisite amount of supplies or destroy a sufficient 
quantity of apparatus, are to be regarded as 'tuitions and fees,' to the 
conducting of which 'refunds' are 'incident,' within the meaning of the 
second half of the section. (Section 24 as amended.) 

"As to moneys of this character, there should be deducted from the 
weekly payments a sufficient amount to enable the officers to care for the 
anticipated refunds, and at the end of the term an itemized statement of 
the disposition of all such funds is to be filed with the auditor of state." 

This ruling clearly covers the matters contained in your letter. 
I therefore hold that your university is authorized to retain, out of the fees 

in question, from the weekly payments a sum sufficient to enable the officers to 
care for the anticipated refunds, of course making the itemized statement of the 
disposition of all such funds at the end of each term as provided by said section 
24 as amended. 

Respectfully, 
Eow ARD C. Tt:RNER, 

A ttorne:y General. 
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GOVERXOR'S VETO-AUDITOR OF STATE IS ADVISED TO FOLLOW 
THE VETO ~IESSAGE OF THE GOVERNOR IN THE ~lATTER OF 
THE APPROPRIATION TO THE OHIO BOARD OF AD~1INISTRA­
TIOX UNDER STRUCTURES AND PARTS, COLUMBUS STATE 
HOSPITAL. 

CoLUMBUS, 0Hro, July 1, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your letter of June 12, 1915, received in this department on June 

16, 1915, requests my opinion as follows: 

"Among the items of exception included in the veto of the governor 
to the general appropriation act appears an item of veto as follows: 

"'Ohio Board of Administration. 
"'Structures and parts-Columbus state hospital, 2 cottages to cost 

$140,000.00 complete, $70,000 to be reduced to one cottage to cost $70,000 
-$35,000.00' 

"The appropriation was for an entire sum to be used for two cottages, 
no separation of the entire sum being made by the general assembly, and, 
apparently the proportion of the whole that was to go into each of the two 
cottages being left to the board's discretion. In other words the item of 
appropriation was 'two cottages, $70,000.00' and not 'two cottages at 
$J5,000.00 each, total, $70,000.00.' 

"We are in doubt whether this particular item of veto is a proper 
exercise of the power, or whether some construction may be made which 
will give it some kind of operation. \Viii you kindly advise us in the 
matter?" 

This matter is by no means free from doubt and so far as Ohio is concerneu 
t·here have been no cases before the courts involving a similar situation. 

Section 16 of article 2 of the constitution of Ohio provides, in part: 

"'' * * The' governor may disapprove any item in any bill making 
an appropriation of money and the item or items so disapproved shall be 
void unless repassed in the manner herein prescribed for the· repassage 
of a bill." 

Among the items disapproved was the one under consideration. That the 
governor did not intend to disapprove this item in toto is quite apparent. That 
the governor did not approve the bill as containing the original item or file the 
bill with the secretary of state without his disapproval is just as apparent. 

Decisions in other states upon some of the points involved are not in harmony. 
In the case of Commonwealth v. Barnett, 199 Pa. St., 161, the majority of the 
supreme court held that the governor had the power to veto part of an item by 
reducing the amount, but the supreme court of Wyoming (State v. Forsythe, 133 
Pac. R., 521) after saying: 

"It will thus be observed that there is not a concurrence of judicial 
opinion respecting the power of the governor to disapprove part of an item 
or items or part or parts of an act appropriating money." 

refused to follow the supreme court of Pennsylvania. 
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. \nd even more difficult and more doubtful question is presented by the action 
of the governor in changing the number of cottages from two to one. The weight 
of judicial opinion outside of Ohio seems to make a distinction between the 
purpose of an appropriation and the amount of the appropriation. The above 
observations, however, as to what the gO\"ernor did and did not do apply equally 
to this phase of the question. He had the power to veto the whole ite111 had he 
so chosen and it should hardly be said, in the absence of judicial decision in this 
state to the contrary, that he did not ha\·e the power to veto part of the item. 

Two diametrically opposed arguments may be advanced as to the action of the 
governor: (1) That the governor disapproved the whole item and it was not 
within his power to restore any part of it, therefore there is no money available 
for even one cottage; (2) That the governor had no power to make a limited ,Jr 

qualified disapproval, hence such attempted action was void and therefore the 
entire amount is available. 

A third argument upon still another ground might be offered; that while the 
executive had the power to reduce the amou11t of the appropriation, he had no 
power to change the purpose by reducing the number of cottages from two to one. 

To accept either of the foregoing suggested arguments is to disregard the 
plain intention of the executive whose acts in this respect are entitled to the same 
presumption of validity as is accorded the acts of the general assembly and unless 
clearly unconstitutional it would be the duty of the courts to uphold same. To say 
that the governor would have vetoed the whole item or, on the other hand, th:lt 
he would have approved the whole item if he had not believed himself clothed with 
the power he attempted to exercise, would be mere speculation or guess work. No 
private rights whatever are involved in the matter, the question is purely a public 
one involving a public policy only. 

I therefore advise you to set the appropriation up as "one cottage to cost 
$70,000.00 __________ $35,000.00," and to issue your warrants accordingly. 

*3o-A. G. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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PROBATE .COURT-QUESTION OF JURISDICTION OF ESTATE UN­
DER LA \VS OF DESCE::\T A::\D DISTRIBUTIO~ TO SI~GLE HEIR­
PART OF REAL PROPERTY I~ AXOTHER COUNTY-PROBATE 
COURT OF FIRST COUNTY HAS EXCLUSIVE JURISDICTIO::\­
\VHERE TAXES SHOULD BE PAID AND HOW APPORTIONED­
INHERITANCE TAX. 

Where an estate, of which the probate court of one county has principal 
jurisdiction,. passes under the laws of descent and distribution to a single heir, 
and part of the estate consists of real property located in another county, the probate 
court of the first county has exclusive jurisdiction to appoint appraisers of the real 
estate upon application under section 5343, G. C., and the entire tax should be paid 
itt to the treasury' of that rounty. · 

Tlie share of the tax belongiug to the municipality or township in the other 
<'Otmty in which the real estate is located should be ascertained and should be /Jaid 
by the treasurer of the first county to the treasurer of the second county as mtdi­
vided tax moneys and distributed by the latter treasurer to such municipality or 
township at the succeeding semi-annual settlement. 

In order to discharge the lien of the tax as a matter of record in the county 
in which the real estate is situated, duplicate receipts should be taken from the 
treasurer of the first couuty upo!l the payuzeut of the tax and filed with the pr~bate 
court of the seco11d cotwty. 

CoLUMBt..:S, OHIO, July 1, 1915. 

Bureau of l11spection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge the receipt of your letter of June 24th, requesting 

my opinion upon the question presented in a letter of one of the state examiners 
as follows: 

"An intestate decedent died in Hamilton county and was at the time of 
his death a resident of Cincinnati township. He had a personal estate in 
Hamilton county and was the owner of real estate in Vinton county. There 
is but one heir, a brother. 

"What is the proper procedure for the appraisement of the real estate 
and the collection and distribution of the tax?" 

The following sections of the General Code are involved m this question: 
Section 5331, as amended 103 0. L., 463: 

"* * * Fifty per cent. of such tax shall be for the use of the state; 
and fifty per cent. of such tax shall go to the city, village or township in 
which said tax originates. * * * Such taxes shall become due and pay­
able immediately upon the death of the decedent and shall at once become 
a lien upon the property, and be and remain a lien until paid. 

"Sec. 5335. Taxes imposed by this subdivision of this chapter shall be 
paid into the treasury of the county in which the court having junsdiction 
of the estate or accounts is situated, by the executors, administrators, 
trustees, or other persons charged with the payment thereof. * * * 

"Sec. 5343. The value of such property, subject to said tax, shall be 
its actual market value as found by the probate court. If the state, through 
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the prosecuting attorney of the proper couuty, or any person interested in 
the succession to the property, applies to the court, it shall appoint three 
disinterested persons, who, being first sworn, shall view and appraise such 
property at its actual market value for the purposes of this tax, and 
make return thereof to the court. The return may be accepted by the 
court in a like manner as the original im·entory of the estate is accepted, 
and if so accepted, it shall be binding upon the person by whom this tax is 
to be paid, and upon the estate. The fees of the appraisers shall be fixed 
by the probate judge and paid out of the county treasury upon the warrant 
of the county auditor. * * * 

"Sec. 5344. The probate court, having either principal or auxiliary 
jurisdiction of the settlement of the estate of the decedent, shall have 
jurisdiction to hear and determine all questions in relation to such tax that 
arises, affecting any devise, legacy or inheritance under this subdivision 
of this chapter, subject to appeal as in other cases, and the prosecuting 
attorney shall represent the interests of the state in such proceedings. 

"Sec. 5345. Each probate judge, at least once in six months, shall 
render to the county auditor a statement of the property within the 
jurisdiction of his court that has become subject to such tax during such 
period, the number and amount of such taxes as will accrue during the 
next six months, so far as they can be determined from the probate records, 
and the number and amount thereof due and unpaid. Each probate judge 
shall keep a separate record, in a book to be provided for that purpose, of 
all cases arising under the provisions of this subdivision of this chapter. 

"Sec. 5347. A final settlement of the account of an executor, admin­
istrator or trustee shaii not be accepted or allowed by the probate court 
unless it shows, and the judge of that court finds, that all taxes imposed by 
the provisions of this subdivision of this chapter, upon any property or 
interest therein, belonging to the estate to be settled by such account, 
ha\'e been paid. The receipt of the county treasurer s-hall be the proper 
voucher for such payment." 

I assume from the letter of the examiner that the probate court of Hamilton 
county has principal jurisdiction of the settlement of the estate of the decedent :n 
question, and that such jurisdiction has been acquired. 

That being the case, I am .of the. opinion that the probate court of Hamilton 
county has the jurisdiction described in section 5344 of the General Code, with 
respect to all questions, regardless of the location of any of the property embraced 
in the estate. I am also of the opinion that the jurisdiction of the Hamilton county 
court fixes the place of the payment of the tax under section 5335 of the General 
Code. and that the same should be paid into the treasury of Hamilton county. 

Similarly, I am of the opinion that the "proper county" within the meaning of 
section 5343 of the General Code, is Hamilton county, and "the court" within the 
meaning of that section is the probate court of Hamilton county. 

See In re Kennan, 5 N. Y. Supp., 200. 

Therefore, I am of the opinion that application for the appointment of ap­
praisers of the land in Vinton county should be made by persons interested in the 
succession of the property or by the prosecuting attorney of Hamilton county to 
the probate court of Hamilton county. The court may appoint for this purpose 
any "three disinterested persons." They may be residents of Hamilton county 
or of \"inton county, there being no requirement that the appraisers shall be resi-
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dents of the county where the property is situated, other than the practical one 
that it would tbe best and fairest to have appraisers resident of the vicinity wherein 
the real estate is located. 

I think there is no question that real property is subject to the appraisement 
provided for in section 5343 of the General Code (see section 5348, G. C., where 
the word "property" is defined so as to include real and personal estate), although 
the machinery for the ascertainment of the value of the estate in the absence of 
an. appraisement under section 5343 does not afford any preliminary appraisement 
of real estate other than that of the auditor's duplicate; so that in the absence of 
an appraisement under section 5343 I am of the opinion that the duplicate value 
of the real estate in Vinton county could and should be accepted as the value 
thereof for the purpose of the collateral interitance tax. 

There is no direct provision for the payment of any traveling or other neces­
sary expenses of appraisers, but the authority of the court to fix their fees, as 
found in section 5343, General Code, affords ample provision, in effect, for their 
rei m bu rsemen t. 

The lien of the tax, of course, attaches to the property in Vinton county, ancl 
some method should be devised for discharging same. Such a method is, in my 
judgment, afforded by the provisions of section 5345 and 5347 of the General Code. 
It is the duty of the probate judge of Vinton county to make up each six months a 
statement of the property within his jurisdiction that has become subject to the 
collateral inheritance· tax within the semi-annual period. It is likewise the duty 
of the treasurer of Hamilton county to issue a receipt upon the payment of the 
whole tax to him. A duplicate receipt should be taken by the administrator from 
the treasurer of Hamilton county and filed with the probate judge of Vinton county, 
who should show in his next semi-annual statement that the taxes have been paid. 
This will discharge the lien of the tax as a matter of record in Vinton county. 

The most troublesome question which is involved in the general query of the 
txaminer is that respecting the distribution of the tax. This department has held 
that the phrase "in which such tax originates," as used in the amended constitution 
and in section 5331 of the General Code as amended 103 0. L., 463, denotes the 
municipality or township in which any property belonging to a taxable estate would 
have been located for property taxation purposes. That being the case, the munici­
pality or township in Vinton county wherein the real estate in question is located 
is entitled to such portion of one-half of the entire tax as is represented by the 
relative value of the real estate as compared with the total value of the taxable 
inheritance, the exemptions being likewise pro-rated. That is to say, this is the rule 
which must be followed where, as in this case, there is but a single inheritor, so 
that but a single tax payment is to be made on account of the whole taxable 
inheritance. \Vhile the statute contains no express provision in this respect, its 
implications are so obvious that the result is reached without any practical difficulty. 

In order, however, to protect the treasurer of Hamilton county and avoid all 
questions, it would be best to have the probate court of Hamilton county, acting 
under section 5344 of the General Code, and exercising the jurisdiction therein 
provided for, determine specifically and enter upon its records a finding as to the 
proportions of the tax due to the city of Cincinnati and the district or districts in 
Vinton county wherein the real estate in question is located, due allowance being 
made for the exemptions. Upon such determination being made, the money in the 
tFeasury of Hamilton county arising from the collection of the tax should be 
treated as undivided tax money. At the semi-annual settlement fifty per cent. 
thereof, less seventy-five per cent. of the cost of collection and other necessary, 
legitimate expenses incurred by the county in the collection of the taxes, should be 
credited to the state treasury. The share of the city of Cincinnati in the remainder 
(and this without any deduction on account of fees, etc., which are paid out of 
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the county treasury and for the reimbursement of which the local taxing district5 
are not liable under the present statutes) should be paid by warrant under sections 
2602 and 2689 of the General Code, to the city treasurer. The balance, whkh 
belongs to a certain taxing district or districts in Vinton county, should, in my 
judgment, be paid by auditor's warrant prior to the next semi-annual settleme•Jt 
to the treasurer of Vinton county and by him distributed under the sections abo,·e 
cited. 

I reach this conclusion because sections 2602 and 2689 of the General Code, do 
not authorize direct payment out of the undivided taxes to the treasurer of a taxing 
district wholly within another county, because section 2602 expressly provides that 
accounts shall be opened with each district "in the county." Of course, the treasurt'f 
of Vinton county will not be entitled to any fees for handling this money, as he 
did not make the collection, and the treasurer's fees are computed on collections. 
(Section 2685, General Code.) 

The above outlined procedure for the distribution of the proportion of the tax 
belonging to the districts in Vinton county is extra-statutory. The legislature 
should, of course, ha\'e enacted appropriate legislation when the constitution was 
so amended as to require distribution of a specific portion of the tax to tl1e 
"city, Yillage or township in which the tax originates.". It has failed to do this. 
But inasmuch as by force of the constitution and the statute the money belong.,, 
under facts like those inYolved in the present question, to taxing districts in a 
county other than that in which the collection is made, some means must be devised 
for its payment to such district. In the absence of express statutory provision, I 
prefer the method which I have outlined to direct payment from the Hamilton 
county treasury to the taxing districts in Vinton county. 

I may add that the inheritance tax laws frequently lack machinery which is 
vractically essential. The courts have not hesitated in proper cases to supply such 
machinery, and, in my judgment, the present case is a proper one for the applica­
tion of this principle. 

568. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIOXS FOR DIPROVE:\IEXT OF ROADS IN 
SU:M~IIT, FRA::-.JKLIN AND MONTGOMERY COUNTIES. 

CoLUMBUS, Onio, July 1, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-1 haYe your communications of June 22, June 28 and June 29, 1915, 

transmitting to me for examination final resolutions as to the following roads: 

"Akron-Wooster, Summit county, Pet. Ko. 1371, I. C. H., No. 96. 
"Columbus- Xewark, Franklin county, Pet. No. 933, I. C. H. No. 47. 
"Dayton-Troy, :\Iontgomery county, Pet. No. 980, I. C. H. Ko. 61." 

I find these resolutions to be in regular form and am therefore returning the 
same with my approYal endorsed thereon. 

Respectfullv, 
Enw ARD C. TURNER, 

Attorney General. 
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569. 

DISSOLUTIOX OF VILLAGE SCHOOL DISTRICT AND UNION OF SAID 
DISTRICT WITH CO~TIGUOUS TOWNSHIP RURAL SCHOOL DIS­
TRICT-SECTION 4682-1, G. C., MUST BE COMPLIED WITH-VIL­
LAGE SCHOOL DISTRICT THEN HAS NO AUTHORITY TO WITH­
DRA \V AND RE-ESTABLISH VILLAGE DISTRICT. 

Where a township contains sixteen or more square miles and a village is 
created out of said township, under Provision of sectio1~ 4687, G. C., as amended 
104 0. L., 134, said village becomes a village school district separate and distinct 
from the tow1zship rural school district and the dissolution of said village school 
district and the union of said district with the contiguous township rural district, 
under the provision of section 4682-1, G. C., can be realized only upon the proper 
action of the board of education of said village school district in compliance with 
the requirements of said section. 

No action on the part of the board of education of said rural school district 
in connection with said dissolution and union is either authorized or require£!, 
and said board of education of said rural school district has no P_oW'er to prevent 
such dissolution and union. 

After said village school district has been dissolved and joined to the con­
tiguous towns/zip rural school district, said village, or the electors thereof, have 
no authority in law to withdraw the territory within the corporate limits of said 
village from said township rural school district and re-establish said village school 
district. 

CoLUMBUS, OHio, July 1, 1915. 

HoN. GEO. C. VoN BESELER, Prosecuting Attorney, Painesville, Ohio. 
DEAR SIR :-I have your letter of June 8, 1915, which is as follows: 

· "Prior to the taking effect of the School Code (so called), 104 0. L., 
133 to 145, the township of Perry, Lake county, Ohio, was a township school 
district. After said law went into effect the village of Perry was organized 
out of a part of said Perry township. 

"Section 4687 is as follows: 
"'Upon the creation of a village, it shall thereby become a village school 

district, as herein provided, and, if the territory of such village previous to 
its creation was included within the boundaries of a rural school district 
and such rural school district included more territory than is included within 
the village, such territory shall thereby be attached to such village school 
district for school purposes, provided such territory has an area of less 
than sixteen square miles.' 

"There is no disposition on the part of the village to organize its 
board of education. It is the desire of the village to remain a part of 
Perry Rural School District. On the· other hand there are some electors 
and tax payers of Perry Rural School District, residing without the newly 
incorporated village, who desire to have the village withdraw from the 
rural district. \\'hat is the status of affairs when the village refuses to 
organize? The board of education of Perry Rural School District now 
consists of fiye persons, four of whom now reside in the territory now 
lying without the village and one of whom now resides in the territory now 
lying within the village. 
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"Section 4735 is as follows: 
"'The present existing township and special school district shall con­

stitute rural school districts until changed by the county board of educa­
tion, and all officers and members of boards of education of such existing 
districts shall continue to hold and exercise their respective offices and 
powers until their terms expire and until their successors are elected and 
qualified.' 

"It is my opinion that the then existing township school district of 
Perry township continues as Perry Rural School District including the 
territory of the village of Perry, until such time as the village will organize 
and that all officers and members of the board of education of the then 
existing district continue to hold and exercise their respective offices and 
powers until such time as their successors are elected and qualified and 
until such time as Perry village organizes its own board. 

"May matters continue as they are, or shall Perry village organize 
its own board of education and then dissolve in accordance with the pro­
visions of section 4682-1? Again, in the event a contiguous rural school 
district does not want a village school district to dissolve and join with 
it, can the contiguous rural school district be made to receive the territory 
of an incorptlrated village, and if so, what would be the method to compel 
the rural district so to receive the territory and the schools within the 
village for school purposes? 

"This additional question also may arise. Once a village has regularly 
dissolved and has joined a contiguous rural school district, can this village 
thereafter withdraw again from said contiguous rural school district?" 

It will be observed that under section 4687, G. C., as amended, in 104 0. L., 
134, the provisions of which have been quoted by you, upon the creation of 
the village of Perry out of Perry township in Lake county, said village became 
a village school district separate and distinct from Perry Township Rural School 
District. 

You state that the territory within said village, prior to its incorporation, was 
included within the boundaries of Perry Township Rural School District. Inas­
much as said rural school district included more territory than is includeq within 
said village, if such territory has an area of less than sixteen square miles, it is 
automatically attached to said village school district under the above provisions of 
section 4687, G. C. 

I assume, however, from your statement of facts, that said territory has an area 
of more than sixteen square miles and that your questions are based on this as­
sumption. 

I deem it proper to call your attention to the provisions of section 4692, G. C., 
as amended by amended senate bill No. 282, which was passed by the general as­
sembly May 27, 1915, and which will become effective August 26, 1915. On and 
after said date of August 26, 1915, under the provisions of section 4692, G. C., 
as amended by said amended senate bill No. 282, the county board of education 
will have power to "transfer a part or all of a school district of the county school 
district to the adjoining district or districts of the county school district. This 
section as amended further provides: 

"Such transfer shall not take effect until a map is filed with the auditor 
of the county in which the transferred territory is situated, showing the 
boundaries of the territory transferred and a notice of such proposed 
transfer has been posted in three conspicuous places in the district or dis­
tricts proposed to be transferred, or printed in a paper of general cir-
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culation in said county for ten days; nor shall such transfer take effect 
if a majority of the qualified electors residing in the territory to be trans­
ferred, shall, within thirty days after the filing of such map, file with the 
county board of education a written remonstrance against such proposed 
transfer." 

However, under the statutes now in force, the only way said village school 
district can dissolve and become a part of said township rural school district, 
providing said village school district has a population of less than 1500, is in the 
manner provided by section 4682-1, G. C., 104 0. L., 133, and in compliance with 
the requirements of said section and with the provisions of law relating to the 
power to settle claims, dispose of property or levy and collect taxes to pay existing 
obligations of a village which has surrendered its corporate powers (section 4689, 
G. C., 104 0. L., 134). 

Under section 4735, G. C., 104 0. L., 138, the provisions of which you have 
quoted, the .four members of the board of education of Perry Township Rural 
School District, now residing within the .territory constituting said rural school 
d·istrict as it now exists, will continue to hold and exercise their respective 
offices and powers until their terms expire and until their successors are elected 
and qualified. 

By the creation of said village, which automatically established said village 
school district, the office of the 5th member of said Perry Township Rural School 
District, as it existed prior to said creation, who now resides within the corporate 
limits of said village, was vacated for the reason that by the establishment of said 
village school district said member became a non-resident of said Perry Township 
Rural School District, as it now exists. 

Section 4784, G. C., provides: 

"A vacancy in a~y board of education may be caused by death, non­
residence, resignation, removal from office, failure of a person elected or 
appointed to qualify within ten days after the organization of the board or 
of his appointment, removal from the district or absence from meeting 
of the board for a period of ninety days, if such absence is caused by 
reasons declared insufficient by a two-thirds vote of the remaining mem­
bers of the board, which vote must be taken and entered upon the records 
of the board not less than thirty days after such absence. Any such vacancy 
shall be filled by the board at its next .regular or special meeting, or as 
soon therafter as possible, by election for the unexpired term. A majority 
vote of all the remaining members of the board may fill any such vacancy." 

This vacancy in said township rural school district may be filled as above 
provided. 

Section 4708, G. C., provides: 

"In village school districts, the board of" education shall consist of 
five members elected at large at the same time as municipal officers are 
elected and in the manner provided by law." 

Section 4709, G. C., provides : 

"At the first election in such district, a board of education shall be 
elected, two members to serve for two years and three to serve for four 
years. At the proper municipal election held thereafter, their successors 
shall be elected for a term of four years" 
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If the village of Perry fails or has failed to elect a board of education, as 
provided in section 4709, G. C., the commissioners of Lake county are authorized 
and required to appoint such board under the provisions of section 4710, G. C., 
103 0. L., 166, and the members so appointed shall serve until their successo~;s 
are elected and qualified. Section 4710, G. C., as amended, provides as follows: 

"In villages hereafter created, a board of education shall be elected 
as provided in the preceding section. When villages thereafter created, 
or which have been heretofore created, fail or have failed to elect a board of 
education as provided in the preceding section, the commissioners of the 
county to which said district belongs, shall appoint such board, and the 
members so appointed shall serve until their successors are elected and 
qualified. The successors of the members so appointed, shall be elected 
at the first election for members of the board of education held in such 
district after such appointment; two members to serve for two ye·ars and 
three members for four years and thereafter their successors shall be 
elected in the manner and for the term as provided by section 4709 
of the General Code. The board so appointed by the county com­
missioners shall organize on the second Monday after their appoint­
ment. If the members of such board are elected at a special election 
held in such district the members so elected shall serve for the term 
indicated in the preceding section, from the first Monday in January 
after the preceding election for members of the board of education and the 
board shall organize on the second Monday after such election." 

As before stated, Perry village school district was established by the incor­
poration of said village. Replying to your first and second questions, I am of the 
opinion that before said village district can be dissolved in the manner provided 
by the statutes hereinbefore cited, and in compliance with the requirements of 
said statutes, a board of education must be elected as provided by section 4709, G. C., 
or appointed by the commissioners of Lake county under authority of section 4710, 
G. C., as amended, for the reason that the dissolution of ~aid village school dis­
trict and the union of said district with Perry Township Rural School District, 
under the provisions of section 4682-1, G. C., can be realized only upon the proper 
action of the board of education of said village school district in compliance with 
the requirements of said section, which provide: 

"A village school district containing a population of less than fifteen 
hundred may vote at any general or special election to dissolve and join 
any contiguous rural district. After approval by the county board such 
proposition shall be submitted to the electors by the village board of educa­
tion on the petition of one-fourth of the electors of such village school 
district or the village board may submit the proposition on its own motion 
and the result shall be determined by a majority of such electors." 

Upon the dissolution of a village school district, under authority of section 
4682-1, G. C., and in compliance with the requirements of said statutes, the territory 
comprising said village school district becomes a part of the contiguous rural 
school district to which it is joined, by a majority vote of its electors, and all 
school property held by the board of education of such village school district passes 
to and becomes vested in the board of education of such rural school district 
(section 4683, G. C., 104 0. L., 133). The management and control of the schools 
of said village vests in the board of education of said rural ~chool district. 

I am of the opinion, therefore, in. answer to your second question, that no 
action on the part of said boara of (;ducation of said rural school district, in con-
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nection with said dissolution and union, is either authorized or required, and that 
said board of education of said rural school district has no power to prevent such 
dissolution and union. 

You further inquire whether, after said village school district has been dis­
solved and has been united with Perry Township Rural School District, said 
village can withdraw the territory within its corporate limits and re-establish 
said village school district. 

Under the provisions of section 4736, G. C., as amended in 104 0. L., 138, 
and as now in force, the power to change district lines and to transfer territory 
from one rural or village school district to another is vested exclusively in the 
county board of education. Under the above provisions of section 4692, G. ·C., 
as amended by amended senate bill No. 282, said county board of education will 
have authority within the limitations therein provided to change district lines and 
transfer a part or all of a school district to an adjoining district or districts, and 
under the provisions of section 4736, as amended by amended senate bill No. 282, 
said county board of education will have power within the limits provided in said 
section, to transfer territory and "to create a school district from one or more school 
districts or parts thereof." 

Should the Perry Village School District be dissolved and joined to the Perry 
Township Rural School District, I am of the opinion that, under the provisions 
of section 4736, G. C., as amended by amended senate bill No. 282, the county 
board of education of Lake county would have authority, after said amended 
senate bill becomes effective, to separate the territory within the corporate limits of 
said village from said rural school district and re-establish said village school 
district in the manner provided by said amended section. 

I find no provision of the statute, however, under authority of which said 
village of Perry, or the electors thereof, may, after said village school district has 
been dissolved and joined to Perry Township Rural School District, withdraw 
the territory within the corporate limits of· said village from said township rural 
school district and re-establish said village school district. 

Your third question must, therefore, be answered in the negative. 
Respectfully, 

Eow ARD C. TURNER, 

Attorney General. 



ATTORXEY GEXERAL. 1163 

570. 

BOARD OF EDL"CATIOX OF RCRAL SCHOOL DISTRICT-CO~IPEXSA­
TIO~ OF ).IDIBERS FOR YEARS 1913, 1914, 1915, 1916, 1917-WHERE 
DISTRICT COXT AIXS SIXTEEX OR 1IORE SQUARE :\IlLES, :VIEM­
BERS EXTITLED TO CO~IPEXSA TION FOR NOT ::-.IORE THAN FIVE 
).!EETINGS IX AXY ONE YEAR IN ANY OF SAID YEARS, EXCEPT­
lNG 1913 AXD 1914. 

Each member of the board of education of a rural school district elected ia 
November, 1913, was entitled to $2.00 compensation for each meeting attended 
during the :'/ear 1914, but for not more than ten meetings in said year: For the­
years 1915, 1916 and 1917, said member is entitled to $2.00 compensation for each 
meeting attended, but for not more than five meetings in any of said years pro­
vided such rural school district contains sixteen or more square miles. 

CoLuMnt:s, OHIO, July 1, 1915. 

HoN. Ht:GH F. XEt:HART, Prosecuting Attorney, Caldwell, Ohio. 
DEAR Sm:-In your letter of June 20, 1915, you request my opinion as 

follows: . 

"In re compensation of members of board of education elected in 1913, 
for four years. 

"Section 4715, General Code, provided prior to the amendment in vol. 
104 page 135 for the compensation of members of the board of education 
at $2.00 for each meeting actually attended by each member, but for not 
more than ten meetings in any one year. 

"The amendment cuts this number to five. 
"Since the date of the passage of this amendment, may members of 

a board elected in 1913, draw compensation for only five meetings in any 
year, or may they continue to draw for ten meetings, if that many are 
held, under the law as it was at the time they were elected?" 

Section 4715 of the General Code, prior to its amendment in 104 0. L., 135, 
provided as follows: 

"Each member of the township board of education shall receive as 
compensation two dollars for each meeting actually attended by such 
member, but for not more than ten meetings in any year. The compensa­
tion allowed members of the board shall be paid from the contingent fund." 

This section, as amended, provides: 

"Each member of the board of education of rural school districts, 
except such districts as contain less than sixteen square miles, shall re­
ceive as compensation two dollars for each regular meeting actually at­
tended by such member, but for not more than five meetings in any year. 
The compensation allowed members of the board shall be paid from the 
contingent fund." 

Said amended ~ection, by its terms, clearly limits the compensation of a member 
of the board of education of a rural school distri~t, containing 16 or more square 
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miles, to $2.00 for each meeting actually attended and for not more than five 
meetings in any one year. I call your attention, however, to the provisions of 
section 4735, G. C., as amended in 104 0. L., 138, which are as follows: 

"The present existing township and special school districts shall con­
stitute rural school districts until changed by the county board of educa­
tion, and all officers and members of boards of education of such existing 
districts shall continue to hold and exercise their respective offices and 
powers until their terms expire and until their successors are elected and 
qualified." 

Under this statute, as amended, the former township school districts now con­
stitute rural school district unless changed by tlje county board of education, but 
the members of the boards of education of said township school districts, elected 
in November, 1913, continue in office and their powers and duties are preserved 
by the provisions of said amended statutes until the expiration of their terms of 
office and until their successors are elected and qualified. 

The question arises whether the compensation of. said members is limited by 
the above provisions of section 4715, G. C., as amended, or whether they are entitled 
by the provisions of section 4735, G. C., as amended, to compensation for ten 
meetings attended in any year during the term for which they were elected. 

I call your attention· to an opinion of my predecessor, Hon. Timothy S. Hogan, 
rendered to Hon. Olin M. Farber, prosecuting attorney of Richland county, under 
date of December 8, 1914. The question asked by Mr. Farber was as follows: 

"A member of a township board of education during the year 1914, 
attended a regular meeting of the board on the first Monday of January, 
February, March, April, May, June, July and August. Presuming that 
he will attend four more regular meetings of the board during the year 
1914, what compensation will he be entitled to for such services performed 
during the year 1914 ?" 

This question was answered by reference to the provisions of the above sec­
tions of the General Code, as amended in 104 0. L., I quote the following from 
Mr. Hogan's opinion: 

"Your question presents an entanglement of legal difficulties. What­
ever theory. of solution is adopted in answer to the difficulty presented meets 
with an obstruction of serious legal consequences, and I am unable to 
arrive at any conclusion which presents a clearly smooth and satisfactory 
legal answer. I, therefore, feel urged to present that solution which has 
the best appearance of fairness and logical practicability. To my mind, 
the best construction that the conflicting provisions can be given would 
be the holding that the officers in question be permitted to draw the salaries 
prescribed by a statute prior to the amendment above referred to, for the 
entire year 1914. I, therefore, advise that the officers be permitted to draw 
their salaries for the year 1914, under section 4715, General Code, under 
the assumption that said statute remains in force and effect until the first 
Mopday of January, 1915. The officers, therefore, will receive $2.00 per 
meeting for each meeting actually attended during the year 1914, but for 
not more than. ten meetings in the year. After that time, the compensation 
prescribed by the amended statute above quoted may, in equity anrl fair­
ness, be permitted to control." 
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I concur in this opinion, as I think it offers a practical solution to the problem 
presented by the conflicting provisions of the statutes. 

I am of the opinion, therefore, in answer to your question, that each member 
of the board of education of a rural school district, elected in Xovember, 1913, 
was entitled to $2.00 compensation for each meeting attended during the year 1914, 
but for not more than ten meetings in said year, and that, for the years 1915. 1916 
and 1917, said member is entitled to $2.00 compensation for each meeting attended, 
but for not more than five meetings in any of said years, provided such rural school 
district contains 16 or more square miles. 

571. 

A copy of ::\Ir. Hogan's opinion above referred to is enclosed. 
Respectfully, 

Eow ARD C. TURNER, 
Attomey Ge11eral. 

BAXKS PURCHASING BOXDS ISSUED BY :VlUXICIPALITIES OUTSIDE 
OF OHIO AXD RESELLIXG THDI.TO OWX CUSTO::\IERS WHEN 
SALES AMOUNT TO MORE THAN FIFTY PER YEAR COME UNDER 
PROVISION OF "BLUE SKY" LAW-SUCH BANK SHOULD BE 
LICENSED AS "DEALER." 

The Bremen Bank Company, Bremen, Ohio, uihich purchases quantities of 
bonds issued by municipalities outside of Ohio primarily for its own account, but 
many of which are sold to its own customers desiring investments, such sales 
1111mbering more than fifty per year, should be licensed as a "dealer" under the 
provisions of the "blue sky" law. 

CoLUMBUS, OHio, July 1, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR:-I have your letter of June 23, 1915, requesting my opinion as 

follows: 

"The Bremen Bank Company, of Bremen, Ohio, is organized under the 
laws of the state of Ohio and subject to examination and regulation by the 
banking department, under the provisions of the banking laws of Ohio. 

"The company does a general banking business at Bremen, Ohio. It 
carries on its books a bond account averaging about twenty-five thousand 
dollars. The cashier of the bank, Mr. George W. Baldwin, informs this 
department that the bank buys municipal bonds issued by municipalities 
outside the state of Ohio, and that very few of the bonds of Ohio munic­
ipalities are bought by the bank. The primary object of these purchases, 
::\Ir. Baldwin says, is to carry that amount of money invested in assets 
readily convertible into cash, in the event that the reserve of cash falls 
below the limit. The cashier also informs the department that the bank 
sells the bonds to tho·se of its customers who insist upon making an in­
vestment, but not in any instance does it insist or offer, or initiate an 
offer to sell the bonds. The profit which the bank realizes from the sale 
of the bonds to customers varies from one-eighth to one-half of one per 
cent. never exceeding, so the cashier states, one-half per cent. The sales 
would not be made, according to the statement of the cashier, except to 
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accommodate customers of the bank and prevent them from going else­
where to make investments. The. officers of the bank admit that the 
number of sales of bonds by them will exceed fifty each year. 

"Under the above statement of facts, is the Bremen Bank Company 
a 'dealer' within the meaning of the Ohio blue sky law, and is it necessary 
for the bank to be licensed as such dealer?" 

The term "dealer" as used in the Ohio blue sky law is defined in section 63i3-2 
of the General Code. This section is quite lengthy, and I quote such part only 
as is applicable to the situation presented in your letter: 

"* * * The term 'dealer,' as used in this act, shall be deemed to in­
clude any person or company, except national banks, disposing or offering 
to dispose, of any such security, through agents or otherwise, and any 
company engaged in the marketing of flotation of its own securities either 
directly or through agents or undewriters or any stock promotion scheme 
whatsoever, except: 

" (a) An owner, not the issuer of the security, who disposes of his 
own property, for his own account; when such disposal is not made in 
the course of repeated and successive transactions of a similar character 
by such owner; or a natural person, other. than the underwriter of the se­
curity, who is the bona fide owner of the security and disposes of his own 
property for his own account. * * *." 

The primary purpose of the blue sky law is to prevent fraud in the sale of 
securities and certain other kinds of property, and thereby to protect and assist 
the investing public. Since the disposition of worthless or doubtful securities is 
usually accomplished through unscrupulous agents, commission brokers and pro­
motors who do not own the securities sold by them, it was natural that the super­
visory and regulatory features of the law are chiefly directed towards these classes 
of sellers, and that the owners of such securities are, within certain limitations, 
excepted from the requirements of the act and are permitted to sell such property 
outside of the requirements of the law. 

Therefore, under the statutory definition above quoted, an owner of securities, 
such as are referred to in your letter, may dispose of the same without the 
necessity of being first licensed as a "dealer" "when such disposal is not made 
in the course of repeated and successive transactions." 

If the Bremen Bank Company confines its disposal of securities to such a 
limited number of sales as would properly enable it to carry out what you have 
designated in your letter as "the primary object of these purchases," i. e., to readily 
secure cash in event the bank's cash reserve falls below the limit, I would be 
inclined to the opinion that such sales were not "made in the course of repeated 
and successive transactions of a similar character." 

It appears from the statements of your letter, however, that the bank also 
sells these bonds "to those of its customers, who insist upon making an investment, 
but not in any instance does it insist or offer or initiate an offer to sell bonds." 
It further appears that a considerable number of such sales are made each year. 
The bank, therefore, has a double purpose to serve in purchasing these securities; 
a considerable portion of the same are purchased. not simply to secure ownership 
for investment purposes, but to be resold to its customers "in repeated and successive 
transactions." It is immaterial in such transactions whether or not the bank 
solicits its customers to purchase or the customer s_olicits its bank to sell. The 
point of importan~e is, that such sales constitute repeated and successive transactions. 
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I am of the opinion that the facts stated in your letter bring The Bremen Bank 
Company of Bremen, Ohio, within the definition of the term "dealer," and that it 
should be required to secure a license as such dealer. 

Si2. 

Respectfully, 
Eow ARD C. TuR!'IER, 

Attorney General. 

VILLAGE SCHOOL DISTRICT-SUBJECT TO A TAX FOR A~Y INDEBT­
ED~ESS I~CURRED BEFORE DISSOLUTIOX-OLD BOARD CON­
TIXUES TO PROVIDE LEVY UNTIL OBLIGATION IS PAID-NO 
PROVISIO~ TO RE-ESTABLISH A VILLAGE SCHOOL DISTRICT 
ONCE IT UNITES WITH A CONTIGUOUS RURAL SCHOOL DIS­
TRICT. 

UPon the dissolution of a village school district under authority of section 
4682-1, G. C., 104 0. L., 133, only the property -withi11 the limits of said village 
school district will be subject to a tax levy for the payment of any indebted11ess 
incurred by the board of education of said village school district and the board 
of education of said rural school district has 110 authority in law to assume such 
indebteduess or to levy a tax to provide a fund for the payment thereof. If the 
levy for the payment of said indebtedness shall not have been made by the board 
of education of said village school district at the time of dissolution, said village 
school district as a separate taxing district, and its board of education as its taxing 
authority, must continue for the purpose only of levying a tax for the payment 
of such indebtedness until such time as said indebtedness will have been paid. 

After a village school district has been dissolved under authority of section 
4682-1, G. C., 104 0. L., 133, and united with the contiguous rural school district, 
there is no provision of the statutes now in force under authority of which thei 
territory within the corporate limits of the village may be separated from said 
coutiguous mral school district and under which said village school district may be 
re-established. 

CoLUMBt:s, OHio, July 1, 1915. 

·Hox. G. A. STAR:-<, Prosecuting Attomey, T¥ooster, Ohio. 
DEAR SIR :-In your letter of June 25th, you request my opinion as follows: 

"On July 12th, the Doylestown Village School District will hold a 
special election to dissolve and join the contiguous rural district. The 
,·illage district has a bonded indebtedness, which bonds were issued for 
the purpose of constructing their building, and the last of these bonds do 
not mature until 1923. 

"This election is being held by reason of the provisions of sections 
4682-1 and 4683 of the General Code as found in volume 104, page 133, 
of Ohio laws. 

"Should the election result in a dissolution of the village district who 
then will pay the balance of this bonded indebtedness, the village district 
or the newly formed rural district? 

"Section 4735-2 as found in the same year book, page 138, provides 
that a dissolution shall not be complete until the board of education of the 
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district has provided for the payment of any indebtedness that may 
exist. However, this section does not have application to the one which 
provides for the dissolution of a village district. I do not know of any 
section of law that provides for the payment of indebtedness upon the dis­
solution of a village district and for that reason I could not properly 
advise the citizens of the Doylestown Village School District. 

"I would be very much obliged if you will advise me on this matter 
at once as the citizens desire to know before they hold their election, and 
I should know at least several days before the election so as to fully 
inform all of the people. 

"In the event that the village district is obliged to pay this indebtedness 
then I take it that the dissolution could not be complete until this indebted­
ness is paid, for the reason there could be no taxing district in which to 
make a levy to raise the:.money for the purpose of paying this indebtedness. 

"Should this diss'olution take place at this time and after a period 
of several years the citizens of Doylestown should again desire to form 
a village district for their village, what method should be pursued to 
bring this about?" 

Your first question has been answered in opm10n K o. 287 of this departme.nt 
rendered to Hon. F. C. Goodrich, prosecuting attorney of Miami county, under 
date of April 26, 1915. This opinion held that, upon the dissolution of a village 
school district under authority of section 4682-1, G. C., as found in 104 0. L., 
133, the title to the school property of said school district passes to and vests 
in the board of education of the contiguous rural school district to which said 
village school district is joined, but only property within the limits of said village 
school district would be subject to a tax levy for the payment of any indebtedness 
incurred by the board of education of said village school district, and the board 
of education of said rural school district has no authority in law to assume said 
indebtedness or to levy a tax to provide a fund for the payment thereof, either 
upon the property within the limits of said village school district or upon the gen-
eral· duplicate of the rural school district. · 

The opinion further holds that, if the levy for the payment of said indebtedness 
shall not have been made by the board of education of said village school district 
at the time of dissolution, said village school district as a separate taxing district, 
and its board of education as its taxing authority, must continue for the purpose 
only of levying a tax for the payment of such indebtedness until such time as 
said indebtedness will have been paid. 

I enclose herewith copy of this opinion. 
I find no provision of the statute under authority of which said village of 

Doylestown or the electors thereof may, after said Doylestown Village School Dis­
trict has been dissolved and united with the contiguous rural school district, with­
draw the territory within the corporate limits of said village and re-establish 
said village school district. 

I call your attention, however, to the provisions of section 4736, G. ·C., as 
amended by amended senate bill Xo. 282, passed by the general assembly ::\lay 27, 
1915. and which will become effective August 26, 1915. This section as amended 
provides: 

"The county board of education shall arrange the school districts accord­
ing to topography and population in order that the schools may be most 
easily accessible to the public, and shall file with the board or boards of 
education in the territory affected, a written notice of such proposed 
arrangement; which said arrangement shall be carried into effect as pro­
posed unless, within thirty days after the filing of such notice with the 
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board or boards of education a majority of the qualified electors of the ter­
ritory affected by such order of the county board, file a written remon­
strance with the county board against the arrangement of school districts 
so proposed. The county board of education is hereby authorized to create 
a school district from one or more school districts or parts thereof. The 
county board of education is authorized to appoint a board of education 
for such newly created school district and direct an equitable division 
of the funds or indebtedness belonging to the newly created district'. 
Members of the boards of education of the newly created district shall 
thereafter be elected at the same time and in the same manner as the 
boards of education of the village and rural districts." 

Should the Doylestown Village School District be dissolved at this time 
and joined to the contiguous rural school district I am of the opinion, in answer 
to your second question that, prior to August 26, 1915, the date when said amended 
senate bill No. 282 becomes effective, there is no provision of the statute under 
authority of which the territory within the corporate limits of said village of 
Doylestown may be separated from said contiguous rural school district and under 
which the said :poylestown Village School District may be re-established. I am 
of the opinion, however, that on and after said date of August 26, 1915, the 
board of education of Wayne county will have authority, under the provisions 
of section 4736, G. C., as amended by said amended senate bill No. 282, to separate 
the territory within the corporate limits of said village from said contiguous 
rural school district and re-establish said village school district in the manner 
provided in said amended section. 

573. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS FIX BOND OF COUNTY TREASURER­
HOW AMOUNT SHOULD BE DETERMINED-SURETIES MAY BE 
PERSONAL OR BONDING COMPANIES. 

The commissioners of the county are authorized to fix the amount of the 
bond to be required of the county treasurer before entering upo~ the discharge 
of his office, but the bond should not be fixed in 01~ amount less than the probable 
maximum of the public moneys that may come into the wstody of the treasurer 
at any one time during his term. 

The treasurer is authorized to furnish a bond with two or more surety or 
bonding companies as sureties thereon, and the expense thereof is to be paid 
by the commissioners out of the general fiwd of the county. The treasurer may 
at his option furnish bond with four or more freehold sureties, but the com­
misisoners have 110 option to require such freehold sureties against the option· 
of the treasurer. 

CoLUMBL'S, OHIO, July 1, 1915. 

RoN. CLARK Gooo, Prosecuting Attorney, Van Wert, Ohio. 
DEAR SIR :-'Under date of June 21, 1915, you requested my written opinion as 

follows: 
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"As I understand the new law with reference to the bond for county 
treasurer provides that they shall give a surety bond (and the cost), there­
for shall be paid by the county. 

"In our county it is the desire of our county commissioners to reduce 
the treasurer's bond from $170,000 to $50,000, in order to save the extra 
premium. 

"Please let me know if you think this would be advisable, and whether 
or not, in your opinion, there is any way to avoid this law and follow the 
old procedure." 

Section 2633, G. C., as amended 103 0. L., 540, provides: 

"Before entering upon the duties of his office, the county treasurer shall 
give bond to the state in such sum as the commissioners direct with two or 
more bonding or surety companies as surety, or at his option, with four or 
more freehold sureties approved by the commissioners and conditioned 
for the payment, according to law, of all moneys which come into his 
hands, for the state, county, township or other purposes. If bond with 
bonding or surety companies as surety, be given, the expense or premium 
for such bond shall be paid by the commissioners and charged to the general 
fund of the county. Such bond, with the oath of office and the approval 
of the commissioners endorsed thereon, shall be deposited with the auditor 
of the county and by him carefully preserved in his office. Such bond 
shall be entered in full on the record of the proceedings of the commis­
sioners, on the day when accepted and approved by them." 

The foregoing section requires that the treasurer, before entering upon the 
duties of his office, shall give bond to the state in such sum as the commissioners 
direct, and while it is the duty of the commissioners in determining the amount 
for which bond should be required, to have due regard for the amount of the 
public moneys that will probably come into the custody of the treasury, to the 
end that the bond shall provide adequate security against misappropriation ~f such 
public moneys, yet the authority to determine the amount of the bond so to be 
required of the treasurer is vested in the county commissioners. 

Section 2635, G. C., provides: 

"When, in the opinion of a majority of the county commissioners, the 
sureties have become insufficient, they may require the county treasurer 
to give additional sureties on his previously accepted bond. When in 
their opinion more money has passed or is about to pass into the hands 
of the treasurer than is or would be covered by his bond, they may 
demand and receive from such treasurer an additional bond, payable 
and conditioned· as required for the original bond with such sureties and 
in such sum as they direct. If a county treasurer fails or refuses to 
give such additional sureties or bond for ten days from the day on which 
the commissioners so require, his office shall be vacant and another treas­
urer appointed, as in other cases of vacancy." 

The foregoing section clearly evidences the legislative intent that the amount 
of the treasurer's bond shall at all times be equal to the maximum amount of public 
money that has passed or may pass into his hands at any time during his term. 

In the instance of which you inquire, if the commissioners find that a bond in 
the sum of fifty thousand dollars will cover the maximum amount of the public 
moneys that may pass into the custody of the treasurer at any time during his 
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term they are authorized to fix his bond in that amount, but the bond should not 
be fixed in an amount below the probable maximum of the money that may come 
into the treasurer's custody during his term. 

The bond required of the county treasurer may be either a bond with two or 
more surety or bonding companies, as sureties thereon, or with four or more 
freehold sureties, at the option of the treasurer. 

This bond, of course, is to be a joint and several bond and it was held in 
an opinion rendered by this office to Hon. S. W. Ennis, prosecuting attorney, 
Paulding, Ohio, under date of January 30, 1915, that two separate bonds, each 
with one surety or bonding company as surety thereon, is not a compliance with the 
statute and that unless the bond is joint and several and contains the names of 
at least two bonding or surety companies as surety, it should be rejected. 

If, however, a bond in proper form and in the amount directed by the com· 
missioners, with two or more sufficient surety or bonding companies as sureties 
thereon, is offered by the treasurer before entering upon the discharge of his 
office, it is the duty of the commissioners to accept and approve such bond and pay 
the premium or expense thereof out of the general fund of the county. 

The option to provide a bond with four freehold sureties may only be exercised 
by the treasurer and is not available to the commissioners, and the acceptance 
of a bond with two or more sufficient surety or bonding companies as sureties, 
which is in all other respects in conformity with the requirements of the statutes 
and in the amount directed by the commissioners, is a duty which would be enforced 
by mandamus. See State ex rel. Eppler v. Lewis, 10 0. S., 128; State ex rel. Bellows 
v. City Council of Cincinnati, 11 0. S., 544; State ex rei. Barnes v. Commissioners 
of Belmont county, 31 0. S., 451. 

I, therefore, advise that the authority to fix the amount of the bond of the 
county treasurer is vested in the commissioners of the county, and in the instance 
of which you inquire, the commissioners are authorized to fix the incoming treas­
urer's bond at $50,000.00 provided they find this amount will coYer the maximum 
amount of the public moneys that will probably come into the custody of the treas­
urer at any one time during his term, but the bond should not be fixed at an amount 
below the probable maximum of the money so coming into his hands; that the 
treasurer is authorized to furnish bond with two or more surety or bonding com­
panies as sureties, the expense or premium therefor to be paid by the commis­
sioners and charged to the general fund of the county, and that the treasurer 
cannot be required to furnish a bond with freehold sureties against his option. 

574. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DISAPPROVAL OF RESOLUTIOX FOR D1PROVE!IIEKT OF CHILLI­
COTHE-:-.IcARTHUR ROAD IX ROSS COUNTY. 

CoLUMBUS, OHio, July 1, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-1 have your communication of June 30, 1915, transmitting to me 

for examination final resolution as to the Chillicothe-:-.IcArthur road in Ross 
county, petition No. 1671, I. C. H. No. 365. 

Permit me to call your attention to the fact that while the estimated cost 
of this improvement is $14,400.00, the amount appropriated and certified by the 
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county commtsswners is $9,800.00 and the amount certified by the chief clerk of 
the state highway department is $4,400.00, making a total of only $14,200.00, or 
$200.00 less than the estimated cost and expense of the improvement. It is, there­
fore, apparent that the total amount to be expended by the state and county is 
$200.00 less than the total estimated cost and expense, and for this reason I am 
returning the resolution in question without my approval. 

575. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF ROADS, ROSS 
AND KNOX COUNTIES. 

CoLUMBUS, OHIO, July 1, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-I have your communication of June 30, 1915, transmitting to me 

for examination final resolutions as to the following roads: 

Chillicothe-Lancaster, Ross county, petition No. 1672, I. C. H., No. 361. 
Mt. Vernon-Coshocton, Knox county, petition No. 990, I. C. H. No. 339. 

I find that these resolutions are in regular form and therefore return the same 
with my approval endorsed thereon. 

576. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

AGRICULTURAL COMMISSI0~-DEAN OF COLLEGE OF AGRICULTURE 
OF OHIO STATE UNIVERSITY DISQUALIFIED FROM ACTING AS 
l\IDIBER OF AGRICULTURAL COl\1:\USSION AFTER EXPIRATION 
OF TERM AS DEAN. 

The member of the agricultural commzsszon of Ohio wlzo holds his offia by 
virtue of being dean of the college of agriculture of the Ohio State University 
does not contiuue as a member of the agricultural commission after the expiration 

·of his term of appointment or employment as dean of said college until his su-:­
cessor is appointed and qualified; nor is he entitled to continue in the position 1Jf 
dean until his successor is appointed and qualified, Sitch position not consti!uli,.~? 

an office of public tmst. 
CoLUMBUS, OHIO, July 1, 1915. 

Agricultural Com mission of 0/zio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of June 29th, in whkh 

you submit for my opinion a question which, for the sake of brevity, may be 
~tater! as follows : 

"Does the member of the agricultural commission of Ohio, who holds 
his office by virtue of being dean of the college of agriculture of the Ohio 
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State l:nh·ersity. as provided by section 1079 of the General Code, (a~ 

amended 104 0. L., 201) continue as a member of the agricultural commi>­
sion after the expiration of his term of appointment or employment a& 
dean of said college until his successor is appointed and qualified?" 

In the specific case, the term of the member in question as dean has expired, 
but no successor has been chosen. 

I find upon further investigation at the office of the secretary of the hoard 
of trustees of the Ohio State University that the capacity in which the gentleman 
in question was acting as member of the agricultural commission prior to June 30, 
1915, was by virtue of his incumbency of the position of dean of thf college of 
agriculture of the university, as stated by you, and not by virtue of what l take it 
was his original appointment as member of the commission under orig;nal section 
1079, G. C., as enacted 103 0. L., 304. 

This original law provided in effect that the fourth member of the <:om­
mission should be appointed by the trustees of the Ohio State University in the 
same manner as is provided by law for the appointment and removal of professors 
of the university, and that the persons so appointed should have general charge. 
subject to the board of trustees of the university, of the college of agriculture 
thereof. 

The manner in which the trustees of the university have been electing their 
professors under section 7949 of the General Code, is for specified terms of oue 
year, and this, in my opinion, is legal. 

I ascertained the fact to be that the tenure of the person in question under 
his original appointment expired on June 30, 1914; so that nothing in section 3 of 
the act found in 104 0. L., 201, amending section 1079 of the General Code, ;.s 
enacted in 1913, had the effect of preserving his tenure under such original 
appointment. That being the case, the sole question to be considered is the 
interpretation of section 1079 of the General Code, as amended 104 0. L., 201, in 
the light of the amendments then made and the provisions relative to the appoint­
ment of college officers by the trustees of the Ohio State University, with a view 
to determining whether or not the fourth member of the agricultural commissi01• 
is governed by the provisions of section 8 of the General Code, which is as follows: 

"Sec. 8. A person holding an office of public trust shall continue 
therein until his successor is elected or appointed and qualified, unless 
otherwise provided in the constitution or laws." 

Section 1079, G. C., as last amended, provides as follows: 

"Sec. 1079. There shall be an agricultural commission of Ohio and by 
that name the commission may sue and be sued. The agricultural com­
mission shall consist of four members, three of whom shall be appointed 
by the governor with the advice and consent of the senate. The three 
members appointed by the governor shall be directly identified with agri­
culture or agricultural education, and not more than two of the members 
so appointed shall be of the same political party. Within thirty days 
from the time that this act shall take effect, the governor shall with the 
advice and consent of the senate appoint a member who shall serve two 
years, another who shall serve fou~ years, and another who -shall serve six 
years; and thereafter each member appointed 'by the governor shall be 
appointed and confirmed for a term of six years. Vacancies shall be filled 
in the same manner for unexpired terms. They shall be subject to removal 
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as may be provided by law. The dean of the college of agriculture of the 
Ohio State University shall be the fourth member of such commission 
and the governor of the state shall be ex-officio member thereof." 

The meaning of this section is very plain to 'me. There is specific proviSIOn 
therein for the terms of office of the three members of the commission to le 
appointed by the governor and for the filling of vacancies therein. But as to the 
fourth member it is simply provided that the dean of the college of agriculture 
shall be such fourth member. There is no requirement that the trustees of the 
university shall appoint a dean, nor that there shall at all times be an incumbent 
of the position of dean of the college of agriculture of the Ohio State University. 
Nevertheless, if there is at any time a vacancy in the deanship, or a failure to 
elect a dean, a vacancy is thereby created in the position of the fourth member of 
the agricultural commission, and there is no means of filling such vacancy otherwise 
than by the appointment of such a dean. 

It is obvious, then, that the moment a person who has been dean of the college 
of agriculture ceases to be such dean, he likewise ceases to be a member of the 
agricultural commission, as his meinbership on such commission is not personal, 
but ex-officio. 

It follows, therefore, that unless the pos1t1on of dean of the college of agri­
culture of the Ohio State University is subject to section 8 of the General Code, the 
the said section does not apply to the position of fourth member of the agricultural 
commission, because that position is filled not by "a person" within the meaning of 
section 8, as such, but by the incumbent of the other position, as such. 

In my opinion, the position of dean oi !he college of agriculture of the Ohio 
State .University is not "an office of public trust" within the meaning of section 
8, G. C. In order to create an office legislation is necessary, and no such position 
1s referred to in the statutes of the state ~ther than section 1079 of the General 
Code, which has not the effect of creating the office of dean. ~Ioreover, perma­
nency is one of the chief and distinguishing characteristics of an office, whereas 
even if the position of dean be regarded as a college office, it cannot be regarded 
as permanent, for the trustees of the university may create and abandon it at 
will. 

It is my opinion, therefore, that upon the expiration of the term of service 
or employment of the gentleman in question as dean of the college of agriculture 
of the Ohio State University, and the failure of the trustees of the university to 
elect a successor to him in such capacity, he was not entitled by virtue of section 
8 of the General Code, to continue as dean of the college of agriculture, and .1ot 
being entitled to continue in such capacity he thereby ceased to be a member of 
the agricultural commission, and the position of fourth member of such commission 
thereby became vacant, and will not be filled again until the trustees of the uni-

. versity elect some one as dean of the college of agriculture of the university. 
Respectfully, 

Enw ARD C. TURNER, 

Attorney General. 



ATTORXEY GEXERAL. 

577. 

..l ~77 

1175 

BOXD ISSUE IX VILLAGES-ELECTIOX-RETURXS-HOW COUXTED 
-DISPlJTED BALLOTS COlJXTED BY VILLAGE CLERK, UXLESS 
IT IS DIPOSSIBLE TO DETER~II:\'E CHOICE OF VOTER. 

The returns of electious upon the question of bond issue held in villages, is 
required by the provisions of section 5114, G. C., to be made to the clerk of the 
village. In the eveut the judges of election at such village election cannot agree 
as to how a ballot or any part of the same should be counted, all such ballots 
should be placed in a11 envelope aud returued with the returns of the election to 
the clerk of the village aud should be ope11ed a11d cowzted by the clerk in th.: 
prese11ce of the ma:,•or as provided by sectious 5114 a11d 5090, G. C. Disputed 
ballots il1 such case should be co1111ted b:,• the clerk if, as a matter of fact, it is not 
impossible to determine therefrom the choice of the voter. 

If it is impossible to determilze the choice of the voter from such dispu!ed 
ballot the same should not then be counted iu determi11ing the total number of 

_:<·oters voting upon the question. 

CoLUMBUS, OHIO, July 2, 1915. 

Hox. laviNG CARPE:>~TER, Prosecuti11g Attomey, Norwalk, Ohio. 
DEAR SIR :-1 acknowledge receipt of yours under date of June 16, 1915, as 

follows: 

"At a special election held yesterday in the village of Greenwich, this 
county, there was submitted the question of issuing the bonds of said vill­
age, for the improvement and extension of the village water works plant. 
At this election 97 votes were cast in favor of the issue and 47 against it, 
with two ballots which, instead of having the cross marks in the space at 
the left, before the word~ 'Fur the issue of bonds,-no,' had the word 'no' 
written. Two of the judges of the election insisted that these ballots 
should not be counted at all, the other two were equally insistent that they 
be counted as negatives, which would have defeated the election. 

"Being unable to agree these ballots were sealed up and return of the 
entire election made to the secretary of the deputy state supervisors of 
elections. The deputy state supervisors are now asking my advice in the 
matter and I, in turn, wish to ask you the following cp.testions: 

" ( 1) To whom should return of such election be made? 

"(2) By whom should the question as to how these ballots should 
be counted, be determined, the judges of election being deadlocked on the 
question? 

"(3) Should these ballots be counted? 
").Iy own opinion is, this being a municipal election, return should be 

made to the village clerk and not the deputy state supervisors of election; 
that by him the vote should be canvassed, but whether he would have 
power to determine the manner of counting disputed ballots like these, is 
a serious question to me and I am unable to determine it. It is my opinion 
that it is possible to determine the intention of the elector in this case 
and that that intention was a negative vote. 

"A prompt decision of this question will be very much appreciated. 
both by the people of Greenwich and myself." 
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The above is supplemented under date of June 22, 1915, as follows: 

"Supplementing my communication to you of the 16th and your inquiry 
about the same under date of the 18th, regarding the special election held 
in the village of Greenwich, beg to advise you that I have secured a copy 
of the resolution authorizing the election and find therein the recital that 
the proceeding is 'under and by authority of sections 3941, 3949 and 3952, 
and other sections of the General Code, relating to this subject as to the 
limitation of bond issue.' 

"I have also secured a form of the ballot used in that election and 
find it to be in the following form, rather than the form suggested in my 
former letter: 

For the issue of Bonds 

Against the Issue of Bonds 

"Trusting that this informat~on may prepare you to give me an early 
response, I am." 

Section 3945, G. C., with reference to elections held under the provisions of 
section 3942, 3943 and 3944 of the General Code, provides : 

"The election shall be held at the regular place or places of voting 
in the municipality, and be conducted, canvassed and certified in like 
manner, except as otherwise provided by law, as regular elections in the 
municipal corporation for the election of officers thereof." 

Section 5114, G. C., relative to municipal elections, provides: 

"The returns of municipal elections shall be made by the judges and 
clerks in each precinct to the clerk or auditor of the municipality. Such 
clerK or auditor, or, in his absence or disability, a person selected by the 
council, shall call to his assistance the mayor, and, in his presence, make 
an abstract and ascertain the candidates elected, as herein required with 
respect to county officers. Such clerk or auditor shail make a certificate 
as to each candidate so elected, and cause it to be delivered to him. If 
there is no mayor, or he is absent, disabled or a candidate at such election, 
the clerk or auditor shall call to his assistance a justice of the peace of 
the county." 

In registration cities the returns of the election of municipal officers, members 
of the board of education and justices of the peace are required, under the provi­
>ions of section 5115, G, C., to be made to the board of deputy state supervisors 
of elections. From the provision of section 5114, G. C., supra, it seems quite clear 
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that the returns of the election to which you refer are required to be made to the 
clerk or auditor of the municipality in which the same was held, and the clerk .:>r 
auditor, or such persons as may be selected by council in his absence or disability, 
is charged with the duty of making an abstract of the vote cast in the presence 
of the mayor, or a justice of the peace in the absence, disability or disqualification 
of the mayor. 

Section 5083, G. C., provides for the manner in which the ballots shall be 
counted and that "in the event the judges do not agree as to how any part of the 
ballot shall be counted, such ballot shall not be COJ.Inted but shall be placed in an 
envelope provided for the purpose." 

Section 5090, G. C., as amended in 103 0. L., 266, provides as follows: 

"If ther.e are any ballots placed in the envelopes· for uncounted ballots, 
such envelopes shall be sealed and returned to the deputy state supervisors 
with the returns of the election, to be by him counted. At least one day 
before the beginning of the official count, the board of deputy state super­
visors, in the presence of one person duly authorized by the chairman of 
each county controlling committee and the chairman of the committee of 
each set of candidates nominated by petition, shall open the envelopes con­
taining the uncounted ballots and determine what part and for whom each 
such ballot shall be counted, and proceed to count and tally the same. Said 
ballots shall be further preserved for such judicial or other investigation 
as may be necessary." 

Here it will be noted that the disputed ballots are required to be returned to 
to the deputy state supe~visor of· elections with the returns of the election. 
The returns· of municipal elections, except in registration cities, as seen above, are 
required to be made to the clerk or auditor of the municipality. Thus the question 
arises whether or not the disputed ballots referred to shall be returned with the. 
returns of the election to the clerk or auditor of the municipality, as provided in 
section 5114, G. C., or to the deputy state supervisor of elections with the return~, 
as provided in section 5090, G. C. 

If it be held that a strict and literal construction of section 5090, General Code, 
should be maintained, it would result that the auditor or clerk of the municipality 
would be unable to determine the result of the election, as there is no statutory 
requirement that the result of the counting of disputed ballots by the deputy state 
supervisor of elections be certified or communicated to such clerk or auditor. Tt 
is more natural to conclude that it was the legislative purpose in the enactment 
of section 5114, G. C., supra, to substitute the clerk or auditor and the mayor of 
the municipality for the deputy state supervisor of elections, in case of municipal 
elections, and that all the powers and duties of the deputy state supervisor of 
elections relative ~o canvassing the vote and counting the disputed ballots in 
county, state and municipal elections in registration cities, should in municipalities 
devolve upon the clerk or auditor of the municipality, to be exercised and per­
formed in the presence of the mayor or such other person, as provided by section 
5114, G. C. 

Since it has been determined that the returns of the election in the municipality 
referred to should be made to the clerk and it is provided that the disputed ballots 
should be returned with the returns, I am therefore of the opinion, in answer to 
your second question, that the disputed ballots should be transmitted with the 
returns to the village clerk and be by him opened, and upon examination thereof 
he should then determine whether or not the same, or what part of them, should 



:_~gc 

1178 ANNUAL REPORT 

be counted. The determination of this latter question, which is third submitted 
by you, involves a consideration and application of sub-division 9 of section 5070, 
G. C., which provides: 

"No ballot shall be rejected for any technical error which does not 
make it impossible to determine the voter's choice." 

From this it follows that every case must be determined from its .own facts. 
That is to say, this is in every case purely a question of fact for the determination 
of which no rule can be laid down. The answer to your third question then must 
be-if it is not impossible for the clerk of the village to determine from the ballot 
the choice and intention of the voter, it is his duty to count the same in accordance 
with the voter's choice so expressed. 

The question of determining the result of the election, although not submitted, 
is suggested by your inquiry. Section 3947, G. C., provides as follows: 

"If two-thirds of the voters voting at such election upon the question 
of issuing the bonds vote in favor thereof, the bonds shall be issued. Those 
who vote in favor of the proposition shall have written or printed on their 
ballots, 'For the issue of bonds'; and those who vote against it shall have 
written or printed on their ballots, 'Against the issue of bonds'." 

It will be observed that it is here required that two-thirds of the voters voting 
upon the question vote in favor thereof. "Vote" is defined to be the expression of 
wish or choice or preference, to the exclusion of the means by which or the 
method through which that result was accomplished. 

29 Am. and Eng. Ency., 1074; 
40 Cyc., 224. 

To vote then is to express the choice or preference of the voter upon the 
question to be determined, and the '\·oters voting" comprehends only those electors 
who have given effective expression to their choice, preference or will relative to 
such question. In other words, to vote is to communicate the will or choice of 
the elector by whatever appropriate means or method adopted or established. The 
means of expressing the choice of electors in public elections is established by law 
in this state to be the ballot, but the mere casting of a ballot under the present 
system of elections, is not assumed to give effective expression to the choice of the 
voters and cannot therefore be held to be voting in the proper sense of the term. 

An attempt to give expression to the will of the voter upon a ballot, if wholly 
unintelligible, cannot be said to constitute a vote. The vote is the expressed or 
communicated choice of the voter, while the ballot constitutes only the establisheci 
facility for such expression-a .means to the end sought. 

In the case of Dexter v. Raine, Auditor, 18 L. B., 62, it is said: 

"A vote is but the expression of the will of the voter." State v. 
Greene, 37 0. S., 230. "Where no will is expressed no vote is cast. The 
man who casts a ballot expressing no will, does not cast a vote any more 
than he who absents himself from the polls." 

If then it is impossible to determine the will of the voters from the ballots in 
question, they do not constitute votes upon the question within the meaning of the 
terms of the statute and should not be counted in a computation of the tot1l 
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number of those voting upon the question. The total number of those voting, 'iS 

per your letter, would be 144, and 97 being cast in favor of the question-more 
than· two-thirds of the total-the issuance of the bonds is approved. 

If it be determined that it is not impossible to ascertain the will of the voters 
from the ballots referred to and that such will or choice of the voter is in the 
affirmative, upon the question submitted, the total number of votes will then be 146, 
99 of which votes being in the affirmative, the bond issue would therefore be 
approved. If the will of the voters of these two ballots be determined to be in 
the negative, the total number of votes will be 146, with but 97 votes in the affirma­
tive or less than two·thirds of the total, and the issue of bonds will have failed Jf 
approval. 

578. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

STATE BUILDING REGULATIOXS- WHETHER APPLICABLE TO A 
BUILDING ERECTED AT COST LESS THAN $3,000, AND PAID FOR 
FROM APPROPRIATIONS UNDER HOUSE BILL NO. 701. 

A building of a state institution to be erected at a cost of less than three 
thousand dollars, to be paid for from appropriations made under house bill No. 
701, is not subject to state building regulations (sections 2314, et seq., G. C.), but is 
subject to section 6 of .house bill No. 701. 

CotuMBL'S, Omo, July 1, 1915. 

Ho~. R. l\L Ht:GHES, President, i~fiami University, Oxford, Ohio. 
DEAR SIR :-Under date of June 28th, you wrote to me as follows: 

"Some time since, we advertised for bids on eight different items in­
cluded in the necessary alterations to enlarge our heating plant. Among 
these was an extension to the engine room. The estimate on this item 
was lower than the bid, and so we were obliged to reject the bid on this 
part of the work. The low bid was a little over $1,700.00 and there were 
several other bids very little higher. It occurs to me that as the total 
cost of this addition is less than $3,000.00, it might be possible for us to 
construct this on a time and material basis without further advertising. 
Will you kindly advise me if this is permissible under the law?" 

The sections of the General Code relative to building regulations are sections 
2314, et seq. 

Section 2314 provides as follows: 

"Before entering into contract for the erection, alteration or improve­
ment of a state institution or building or addition thereto, excepting the 
penitentiary, or for the supply of materials therefor, the aggregate cost 
of which exceeds three thousand dollars, each officer, board, or other 
authority by law charged with the supervision thereof, shall make or 
cause to be made the following; full and accurate plans, showing all neces­
sary details of the work, with working plans suitable for the use of 
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mechanics and other builders in such construction, so drawn and represented 
as to be plain and easily understood; accurate bills showing the exact 
amoupt of different kinds of material necessary to the construction to 
accompany such plans; full and complete specifications of the work to be 
performed, showing the manner and style required with such directions as 
will enable a competent mechanic or other builder to carry them out and 
afford bidders all needful information; a full and accurate estimate of 
each item of expense and of the aggregate cost thereof." 

Since the aggregate cost of the improvement under contemplation will not 
exceed three thousand dollars, the above sections will not apply. 

The improvement in question is to be made from the appropriation made to 
your university under house bill No. 701, and is to be made, as I am informed, 
from the appropriation known as 

"G Additions and Betterments. 
"G 2. Structures and Parts. 
"Completing improvements to heating and lighting planL ____ $6,100.00." 

Under section 6 of said bill, after providing that the moneys appropriated by 
the bill shall be drawn upon a requisition or voucher, it is provided as follows: 

"Such requ1S1t10ns or vouchers shall set forth in itemized form and 
specify the classification of the service rendered, material furnished, or 
expenses incurred, and the date of purchase or time of service, and show 
that competitive bids were secured, unless otherwise provided by law; 
or unless in the judgment of the board as provided in section 4 herein, 
it is impracticable because of the peculiar nature or location of· the work 
to be done, in which case the above mentioned board may in writing author­
ize the department affected to proceed to do the work, or that it was an 
emergency requiring purchase." 

Although, as before stated, the improvement in question does not come under 
the building regulations as found in the General Code, nevertheless, the expenditure 
of such money must show that competitive bids were secured, unless otherwise 
provided by law. I do not find any statute that provides that competitive bidding 
shall not be secured. 

The board mentioned in section 4 consists of the governor or any competent, 
disinterested person appointed by him for. such purpose, the chairman of the finance 
committee of the house of representatives and senate, respectively, the attorney 
general and the auditor of state. 

In order, therefore, that the university may construct the extension to the 
engine room referred to on a time and material basis without further advertising, 
it must obtain the authorization in writing of the above mentioned board. 

It would seem to me, therefore, that at least the better way to do is to adver­
tise for bids in order that competitive bidding may be secured. The length of adver­
tising or the manner of advertising is not specified in the appropriation bill, but 
rests in the sound discretion of the board of trustees. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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BUREAU-UXAUTHORIZED TO ).JAKE FIXDIXG FOR RECOVERY OF 
FEES AND COSTS COLLECTED BY SPECIAL CONSTABLE APPOINT­
ED BY JUSTICE OF THE PEACE-SECTION 3331, G. C., DISCUSSED. 

The bt;reatt of inspecti01~ and supervision of public offices is 1111authorized to 
make a finding for recovery of fees and costs collected and received by a special 
constable appointed by a justice of the peace, although none of the grounds therefor 
as set forth in section 3331, G. C., in fact exist. · 

CoLUMBus, Oaro, July 3, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of your favor under date of June 8, 1915, 

which is as follows: 

"We would respectfully request your written opinion upon the follow­
ing question : 

·"In an instance where it is known that a justice of the peace appoints 
a special constable in order to favor some friend and to ignore the regularly 
elected constables of his township without observing the particular reasons 
for such appointment as stipulated in section 3331, General Code, could our 
examiners make a finding against the person so appointed as special con­
stable for the recovery of fees so paid him?" 

The general authority for the appointment of special constables is found in 
section 3331, G. C., to which you refer and which reads as follows: 

"Section 3331. A justice of the peace may appoint a constable or 
constables for a special purpose, either in civil or criminal cases, when such 
appointment becomes necessary in the following cases: 

"1. When there is no constable in the township ; 
"2. In case of disability of one of the regular constables in the town­

ship; 
"3. When the constable therein is a party to the suit; 
"4. When, from the pressure of official business, the constables therein 

are not able to perform the duties required by the office. 
"The justice making the appointment, shall make a memorandum 

thereof on his docket, and require the person appointed to take an oath, 
as in other cases." 

From the above it will be noted that special constables may be appointed only 
for particular cases and when there exists one or more of the enumerated causes 
therefor and that the justice of the peace making such appointment is required to 
make a memorandum thereof on his docket. The authority to determine the 
existence of the statutory causes, therefore, rests exclusively with the justice of 
the peace making such appointment, and the fact of making the appointment and 
the entry of the memorandum on his docket in the manner provided, sufficiently 
evidences such determination. 

The statute provides that the justice of the peace may appoint. The authority 
thus conferred involves the exercise of discretion on the part of the appointing 
officer and is not the performance of a purely ministerial function, which might 



be controlled by the courts in mandamus. The justice exercises discretion, both 
in determination of the ground upon which such appointment is authorized and 
in his selection of a proper person so to be appointed. Appointments so made are 
valid, except for fraud or gross abuse of discretion, and persons so appointed 
would be entitled to the legal fees for services rendered pursuant thereto. 

Authority to appoint special constables is conferred upon justices of the peace 
and such appointments though made for a fraudulent purpose or in the absence 
of any statutory ground therefor, cannot be said to be void. A person so appointed 
becomes a de facto officer and so long as his authority to exercise the functions 
of the office is unrestrained by legal proceedings and he continues to perform the 
duties thereof, he is entitled to receive the fees, compensation or emoluments thereof 
provided by law. · 

It may also be observed that the fees of constables received for ~ervices in 
either civil or criminal cases are not public moneys or moneys in which the public 
is in any way interested. While "public money" as defined in section 286, G. C., 
103 0. L., 509, "includes all money received or collected under color of public 
office," etc., this definition must be read in the light of the further provisions of the 
same section at least and particularly that provision which limits the right of 
recovery of such public money by public authorities to an action "in the name of 
the political subdivision or taxing district to which such public money is due." It 
is thus clearly indicated that public money comprehends only such money received 
or collected under color of office, etc., as is due to some political subdivision or 
taxing district of the state. 

As above stated, it cannot be maintained that constables' fees in any case 
constitute money due to any political subdivision or taxing district. Such fees are 
money due only to the officer for services performed and that the obligation to 
pay the same is imposed by law does not of itself alter their character. 

\Vhile the practice of appointing special constables may be subject to great 
abuse, I am of ·opinion that the bureau of inspection and supervision of public 
offices is unauthorized to make a finding for recovery of fees collected by a speci il 
constable appointed in the manner stated by you. 

Respectfully, 
Eow ARD C. TvR:<ER, 

Attorney Ge11eral. 
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VILLAGE BOXD ISSVE l:XDER SECTIOX 3939, G. C.-WHEX WITHIX 
ONE PER CENT. LIMITATION SUBJECT TO REFERENDU:\1-AP­
PROVAL OF ORDIXAXCE BY :\IAJORITY VOTE OF ELECTORS, 
Sl:FFICIEXT. 

An ordi11ance dulj\ passed by a village under section 3939, G. C., to issue and 
sell botzds, which bonds together with others will not exceed one per ce11t. as 
specified in section 3940, G. C., is subject to referendum, and the appro1.:al of such 
ordinance "by a majority of those voting upon the same" under section 4227, G. C., 
will be sufficient. 

CoLt:MBus, 0Hro, July 3, 1915. 

RoN. A. A. SLAYBAt:GH, Prosemting Attorney, Ottawa, Ohio. 
DEAR SIR :-I acknowledge receipt of your letters of June 21st and June 26th 

respectively, submitted for my opinion on the following questions: 
Council of the village of Leipsic acting under section 3939 of the General Code, 

undertook by ordinance to issue and sell bonds for the purpose of purchasing fire 
apparatus in an amount not sufficient in connection with the tax duplicate of the 
village and the amount of the bonds then outstanding to require submission of the 
question of issuing such bonds to the board of electors under sections 3942 to 3947 
inclusive, of the General Code. Within thirty days after the passage of this ordi­
nance a referendum petition was filed, as you state, with the council, signed as I 
assume by the requisite percentage of the electors of the municipality, and ordering 
the submission of the ordinance to a vote of the people. 

Is a measure such as this subject to the referendum? 
Preliminary to a discussion of the question, I take the opportunity to point 

out that in villages referendum petitions must be filed with the village clerk (section 
4227, G. C., 104 0. L., 239). 

Assuming that your statement to the effect that the petition was filed "with 
the council" is to be interpreted as meaning that it was filed with the clerk, I am 
of the opinion that such filing was proper and that the ordinance in question was 
·subject to the referendum. 

Section 4227-2 provides in part: 

"Any ordinance or other measure passed by the council of any municipal 
corporation shall be subject to the referendum except as hereinafter provided." 

The exceptions are found in section 4227-3 as amended 103 0. L., 212, which 
provides as follows: 

"\Vhenever the council of any municipal corporation is by law required 
to pass more than one ordinance or other measure to complete the legisla­
tion necessary to make and pay for any public improvement, the provisions 
of this act shall apply only to the first ordinance or other measure required 
to be passed and not to any subsequent ordinances and other measures 
relating thereto. Ordinances or other measures providing for appropria­
tions for the current expenses of any municipal corporation, or for street 
improvements petitioned for by the owners of a majority of the feet front 
of the property benefited and to be especially assessed for the cost thereof 
as provided by statute, and emergency ordinances or measures necessary 
for the immediate preservation of the public peace, health or safety in such 
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municipal corporation, shall go into immediate effect. Such emergency 
ordinances or measures must, upon a yea and nay vote, receive the vote of 
two-thirds of all the members elected to the council or other body corre­
sponding to the council of such municipal corporation, and the reasons for 
such necessity shall be set forth in one section of the ordinance or other 
measure. The provisions of this act shall apply to pending legislation 
providing for any public improvement." 

'VhateYer difficulty there may be in reconciling the referendum provisions with 
what is popularly known as the Longworth act, sections 3939, et seq., G. C., it is 
clear that the comprehensive language of the former, which was the latest enact­
ment in point of time, is sufficient to embrace the latter. Indeed, the specific 
reference in section 4227-3 to measures "* * * to pay for any public improve­
ment" clearly shows that such measures were intended as a general rule to be 
subject to the referendum. Inasmuch as the great majority of public improvements 
of any considerable cost are paid for by the issuance of bonds, under section 3939, 
G. C., it is inconceivable that the legislature intended that any restricted meaning 
should be giYen to its otherwise sufficiently inclusive language so as to exclude the 
measures provided for by the Longworth law from the operation of the later 
statute, which does not in express terms have such effect. 

In this view of the case, the fact that the amount of bonds which the council 
attempted to issue does not exceed the limitation to which council ~ight .go, in 
the absence of a referendum for a vote of the people initiated by its own legislation, 
is immaterial. The right of the people to have a referendum on the issuance of 
bonds extends to all cases, although in cases in which the limitations are operative 
this right need not be asserted by the filing of referendum petitions, but is secured 
to them by the provisions of sections 3942, et seq., G. C. 

Although you do not inquire concerning it, the most difficult question which 
arises on the state of facts which you present is as to the vote which will be 
necessary to carry the proposed bond issue at the referendum election. Had the 
submission to popular vote been under section 3942, G. C., as it might have been 
had council wished even though the limitations do not so require ( whi<;:h is the 
conclusion expressed in the opinion to the city solicitor of Akron, copy, of which 
has been sent to you) a two-thirds vote of the electors voting on the proposition 
would have been necessary in order to authorize the issuance of the bonds. I find 
that my predecessor has held that an initiated ordinance for the issuance of bonds 
beyond the limit to which council might go without a vote of the people requires a 
two-thirds Yote in order to authorize such issuance, but in this instance, in which 
the action of the council, if not interrupted by the filing of a referendum petition, 
would of itself have been sufficient to authorize the issuance and sale of bonds, a 
contrary result I think follows. The electors will in substance vote on the question 
of sustaining what council has done and although in any view of the case some­
thing must be supplied, as the express provisions of the referendum statutes do not 
fit with perfect harmony into the scheme of the Longworth act, I am of the 
opinion that in such a case as that which you have, the approval of the ordinance 
"by a majority of those voting upon the same" (section 4227-2, G. C.) would be 
sufficient, with the legislation already adopted by the council itself, which I assume 
has received the affirmative vote of two-thirds of the members elected or appointed 
to council, will be effective to authorize the issuance of bonds. 

Respectfully, ., 
Eow ARD C. TuRNER, 

Attorney General. 
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581. 

BOARD OF SINKIXG FUXD TRL'STEES OF A CITY HAVING DESIG­
NATED A BAXK AS DEPOSITORY CAXXOT LATER CO:\IPEXSATE 
BANK FOR HAXDLI~G BOXD AND COUPON ACCOUXT WHEN 
BONDS ARE PAYABLE AT CITY TREASURER'S OFFICE. 

A board of siuking fund trustees of a cit}•, lzaviug accepted a bid of a bank to 
act as depository, ca111zot s11bsequeutly thereto 1mdertake to compensate tlze bank 
for alleged sert•ices rendered by said bauk iu haudliug the bo11d aud coupo11 account, 
when the bauds are payable at the office of tlze city treasurer. 

CoLUMBus, OHio, July 3, 1915. 

The Bureau of luspectio11 aud Supen·isiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of June 21, 1915, you wrote requesting my opinion 

as follows: 

"We enclose herewith pages 71 and 72 of the report of H. D. Waddell, 
state examiner, upon the city of Springfield, Ohio, also copy of opinion of 
E. P. McKee, solicitor of said city, relative to finding returned of $235.00 
rendered by him against The American Trust and Savings Bank of 
Springfield, Ohio, in payment of services rendered by said bank in handling 
the bond and coupon account of said city. 

In view of the fact that the solicitor of said city had passed upon the 
question we did not desire to make finding for recovery without the 
approval of your department." 

The pages of the report of the examiner, to which you refer, contain the 
following statement: 

"The sinking fund trustees, as the laws require, advertised for bids for 
the deposit of their funds in bank. The bids were received as of the date 
of l\Iay 8, 1914, and on this date the bid of The American Trust and Sav­
ings Bank was accepted and a contract was entered into for a period of 
two years ending March 8, 1916. The said bank agreed to pay two per 
cent. per annum computed on daily balances, payable quarterly or monthly 
and to furnish a personal bond to the satisfaction of the sinking fund 
trustees. . 

"BO~m OF DEPOSITORY. 

"In accordance with the terms of the above contract the depository, 
The American Trust and Savings Bank executed a bond in favor of the 
sinking fund trustees in the sum of $150,000.00 with the following sureties: 
N. H. Fairbanks, H. S. Kissell, H. V. Bretney, P. E. O'Brien, George C. 
Lynch, H. E. Freeman, Lew Levy, Chas. G. Heckert. The above bond was 
approved by the city solicitor as to its proper legal form and by the 
sinking fund trustees as to security. 

"FINDING OF PREVIOUS EXA:\IIXER. 

"In a previou; report of \Vill E. Heck, state examiner, bearing 
date of April 4, 1914, a finding of $239.83 was made against The American 
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Trust and Savings Bank for depository interest. The said bank recognizing 
the justness of this claim paid the above amount into the treasury of the 
sinking fund. 

"ILLEGAL PAY:\IEXT 

'"The sinking fund records show that on June 9, 1914, a bill of $235.00 
was presented to the board of trustees of the sinking fund by L. H. Cooke, 
secretary-treasurer of The American Trust and Savings Bank, of Spring­
field, Ohio, for services in handling the bond and coupon account of said 
city. This bill was approved and ordered paid by the trustees. 

"The American Trust and Savings Bank is the active depository of the 
city and sinking funds of the city, the same having been selected April 26, 
1912, under authority of council and through competitive bidding. 

"It is the duty of the city treasurer to redeem all matured bonds and 
interest payable at the city of Springfield, and the above named bank is 
under contract to act as the depository of the sinking funds. I am of the 
opinion that the trustees of the sinking fund had no authority to allow the 
said depository additional compensation for any services provided for in 
the contract with the said bank, or for services which the law provides the 
city treasurer shall perform. I therefore make a finding for recove"ry 
against "the bank in fa·vor of the sinking fund in the amount of $235.00 with 
interest from the elate of payment. 

I incorporate the letter of Solicitor :\lcKee in explanation of said item 
of expenditure, but cannot agree with the conclusions of law set forth 
therein." ., 

The opinion which was given by the city solicitor of Springfield to the state 
examiner is as follows: 

"April 16, 1915. 
"::\1R. H. D. WAnDEL, State Exami11er, Cit}•. 

"DEAR SIR ~-Replying to your inquiry concerning item of $235.00 m 
voucher Xo. 656, to L. H. Cook for services rendered for retiring bonded 
indebtedness of the city of Springfield, Ohio, from August I, 1912, to 
January I, 1914, I beg to submit the following: 

"The express powers of the board of sinking fund trustees are found 
in sections 4506 and 4522, inclusive, G. C. 0., and contain among other 
provisions the following: 

"Section 4507 provides they 'shall have the management and control 
of such sinking fund.' 

"Section 4508 authorizes the payment by the trustees out of the funds 
under their control the cost of premiums on surety bonds of the members, 
together with all other incidental and necessary expenses of such trustees. 

"Section 4510. They shall make their own rules, etc., not inconsistent, 
of course, with the specific provisions of law. 

"Section 4515, relating to depositories, provides that same shall be to 
the bank or banks * * * which offer, at competitive bidding, the 
highest rate of i~terest and best security and accommodation: etc. 

"Section 4519 gives them such other powers not inconsistent with the 
nature of the duties prescribed for them by law as may be conferred upon 
or required by council. 

'"~o specific provision is apparently made by law laying down definite 
rules to govern the sinking fund trustees as to what arrangements shall be 
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made by them to handle the payment of maturing interest and bonds, but 
it is apparent that as such payment is a legal obligation on the part of 
such board, they must make 5ome provision therefor, and it would appear 
to be a matter within their discretion as to the method employed. 

"It also appears that under section 4515 they would have the right to 
make such arrangements with their legal depository, as this section states 
that the accommodations offered may be considered in determining which 
is the best bid. I ha,·e looked in the records of the board but find no copy 
of the advertisement asking for the bids for deposit of such funds 
during the three year period ending :\larch I, 1914, and I presume it will 
depend somewhat upon the wording of the advertisement as to just what 
the intention of the trustees and the bidders were. It appears, however, 
that such provision was not made at the time the bid of 2.75 per cent. 
for deposits was accepted, and that the inatter was afterwards considereu 
between the board and the depository with the result that the board passed 
a resolution which in effect reduced the rate to two per cent. in consid­
eration of the banks handling and paying the city's bonds and coupons 
when presented for payment. 

''The right to do this was questioned by :\lr. \Viii E. Heck, state 
examiner, and on February 19, 1914, he received instructions from the 
bureau of inspection and supervision of public offices that such an agree­
ment was void, and upon notification thereof, additional interest of 75/100 
per cent. was paid over to the sinking fund by the depository. 

'"I have not had access to the opinion upon which the above mentioned 
ruling was based, but presume it was upon the theory that the contract 
having been made as the result 9f competitive bidding, and no definite 
agreement therein having been made concerning the payment of the city's 
bonds and coupons, it would be unfair to other banks who ha<! submitted 
bids to allow such contract to be so changed. 

"It would seem, however, that the trustees have the implied power to 
make provision for the payment of their honrl<; and coupons, and such, I 
understand, has been the general practice, many cities negotiating with 
eastern banks as a place for such payments, and while the objection to 
any change in bids submitted by a depository based upon such a considera­
tion, is readily apparent, yet if the sinking fund desires to make a separate 
contract with some bank or banks for such purpose, even though such bank 
may happen f'!') be the depository of their funds, such objection would not 
obtain, in my opinion. 

"It appears that such an arrangement was entered into by the trustees 
and :\I r. Freeman, representing The American Trust and Savings Bank, 
which agreement would therefore be proper in substance but was made 
objectionable by the manner in which they endeavored to carry it out, and 
these facts seemed to be borne out by the data 'Contained in the former 
report of Mr. Will E. Heck, state examiner. 

"In order to overcome this objection, it seems the bill was presented 
from the bank to the trustees of the sinking fund for the amount in ques­
tion. This bill was made in favor of L. H. Cook, :\Ir. Cook being, however, 
the cashier of the above mentioned bank, and stating upon its face that it 
was for services rendered in connection with the payment of bonds and 
coupons for the sinking fund during the period therein covered, and on 
June 9, 1914, at a meeting of the board of sinking fund trustees the bill 
was ordered paid by unanimous vote of the members of the board, and a 
voucher was thereafter issued therefor and the money paid. 

"It would seem that a decision of the exact question as to the legality 
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or illegality of this payment arising out of the above circumstances will not 
be necessary at this time for the reason that it would appear that inasmuch 
as the services have been performed by the one party and payment made 
therefor by the other, the transaction in the event it should be found to be 
tainted with any illegality arising out of the form or manner in which 
the same was done, would fall within the rule of law set forth in the case 
of State ex rei. v. Fronizer, 77 0. S., 7, holding that the section of the law 
authorizing a prosecuting attorney to bring action to recover back money 
of the county which had been misapplied or illegally drawn from the county 
treasury, does not authorize the recovery back of money paid on a bridge 
contract by the county commissioners executed but rendered v()id because 
of lack of certificate of money in the treasury to the credit of the proper 
fund,. etc., there being no claim of unfairness or frau·d in the making, or 
fraud or extortion in the execution of such contract for such work, nor 
any claim of effort to put the contractor in statu quo by a return of the 
bridge or otherwise, the same having been accepted by the board of com­
missioners and incorporated as a part of the public highway. 

"If the bill had been presented, and payment refused, then it wou1a 
have been necessary to pass upon the legality of the bill in order to 
determine whether or not same should have been paid, or whether it would 
have fallen within the rule of Buchanan Bridge Company v. Campbell, 60 
0. S., 406, which holds that a contract made in violation or disregard of a 
statute on the subject is void, ana no recovery can be had for irs value as 
the court will leave the parties as it- finds them and refuse relief. 

"I note that a recurrence of this claim has been obviated by the 
action of the trustees, who, in their advertisement for bids for depositories 
for the three year period beginning in March of 1914, specifically state 
that the successful bidder shall act as agent of the board in the payment 
of bonds and coupons and the accepted bid was based upon that proposition." 

I am unable to agree with the opinion as rendered by the city solicitor for the 
following reasons: 

The provisions of the statutes pertaining to trustees of the sinking fund for 
cities and villages are found in sections 4506 et seq., of the General Code. 

Section 4509, G. C., provides for the election of a secretary if council by 
ordinance proddes therefor. 

Section 4515 provides in part as follows: 

"At least once every three years the trustees of 'the sinking fund shall 
advertise for proposals for the deposit of all sums held in reserve and 
shall deposit such reserve in the bank or banks, incorporated under the 
laws of this state or of the United States, situated within the county, 
which offer, at competitive bidding, the highest rate of interest and best 
security and accommodation and give a good and sufficient bond issued 
by a surety company authorized to do business in this state, or furnish 
good and sufficient surety in a sum not less than twenty per cent. in excess 
of the maximum amount at any time to be deposited. * * *" 

Section 4518 provides how money shall be drawn from the sinking fund as 
follows: 

"~Ioney shall be drawn by check only, signed by the president and at 
least two members of the board, and attested by the secretary or clerk." 



ATTORXEY GEXER..iL. 1191 

The sinking fund trustees, at the time of receidng bids, under the prons10ns 
of section 4519, G. C., must take into consideration the rate and security offered, 
and the accommodation to be afforded, and when they award the bid it is upon 
the basis that they haYe obtained not only the highest rate of interest but also 
the best security and accommodation. They are presumed to have taken into 
consideration the question of the accommodation, and cannot, as I Yiew it, subse­
quently endeavor to compensate the depository bank for the accommodation which 
it affords. 

Under date of June 30th you further inform me as follows: 

··we have been informed that the bonded indebtedness of the city 
of Springfield, Ohio, is made payable at the office of the city treasurer and 
in no instance is such indebtedness made payable at the depository bank 
of the sinkinJ funds of said city." 

It appears, therefore, that the bonds 111 question were made payable at th.: 
office of the city treasurer.· Consequently, there was no duty to be performed by 
the depository bank nor accommodation to be afforded by it other than the payment 
of the check drawn under favor of section 4518, supra. If the bank undertook to 
take in the bonds for the accommodation of the city treasurer, that is a matter 
which rests between the bank and the city treasurer, but in no way can it be con­
sidered as an obligation on the part of the sinking fund trustees to recompense 
the bank for doing the work of the city treasurer. 

The city solicitor seems to be of the opinion that although the payment of the 
money to the depository bank might be considered illegal, nevertheless under the 
case of State ex rei. v. Fronizer, 77 0. S., 7, a recovery could not be made against 
said bank for the amount paid for alleged services by the ba11k to the sinking fund 
trustees. The case of State v. Fronizer was a suit brought by the state on the 
relation of the prosecuting attorney against a certain bridge company for the 
recovery of money alleged to .have been illegally drawn from the treasury of the 
county by the defendants. The bridge company, in contracting with the county 
for the erection of a bridge, failed to procure a certificate of the county auditor 
that the money required for the payment of the obligation created by the contract, 
was in the treasury of said county to the credit of the bridge fund of said county, 
or had been levied and placed on the duplicate of said county and in process of 
collection and not appropriated for any other purpose. The court held (page 16): 

"This court is of opinion that such recovery is not authorized. The 
principle applicable to the situation is the equitable one that where one 
has acquired possession of the propcrtJ• of another through an unauthorized 
and void contract, and has paid for the same, there can be no recovery back 
of the money paid without putting, or showing readiness to put, the other 
party in statu quo, and that rule controls this case unless such recovery is 
plainly authorized by the statute. The rule rests upon that principle of 
common honesty that imposes an obligation to do justice upon all persons, 
natural as well as artificial, and is recognized in many cases." 

The court says later in its opinion (page 18) : 

'"The county should not be permitted to retain both the consideration 
and the bridges." 

On page 17 the court in its opmwn refers to the case of Vindicator Printing 
Company v. State, 68 Ohio State, 362, and states: 
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"That case is authority for the proposition that there may be a recov­
ery back by the prosecuting attorney where the money has been paid for 
the publishing of certain notices the publication of which was not author­
ized by law. The publications were not only without authority of law 
but they were of no value to either the county or the public. Therefore 
no property of the company had been obtained by the county. Clearly 
the case is not analogous to the case at bar." 

So in the matter which I have under consideration, as I view the law, any 
subsequent contract made with the depository bank was without authority of law, 
and being absolutely without authority of law, and furthermore the services for 
which it was attempted to compensate said bank being services which the city 
treasurer was required to perform, any attempt to reward said bank for such 
services was without authority of law, and the recovery of the moneys so paid 
may be had by civil action in the name of the taxing district, in pursuance of 
section 286, G. C. 

582. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

LIMITATION OF FEES-THAT MAY BE TAXED IN GARNISHEE CASES 
FOR SERVICES OF JUSTICE OF PEACE AND CONSTABLE DOES 
NOT APPLY TO SINGLE MAN WITH" NO FAMILY LEGALLY DE­
PENDENT UPON HIM. 

The provisions of section 10271, G. C., as amended 103 0. L., 567, limiting the 
fees that may be taxed in garnishee cases for services of a justice of the peace 
and constable, does not apply to a single man with no family legally dependent 
upon him. 

CoLUMBUS, OHio, July 3, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of June 23rd, you submitted for my written opinion 

the following question : 

"Does the provisions found in section 10271, General Code, as amended 
103 0. L., 567, limiting the fees that may be taxed in garnishee cases for 
services of a justice of the peace and constable to $2.00, apply to a person 
not the head of a family?" 

Sections 10253, et seq., of the General Code provide relative to attachment. 
In section 10253, it is provided : 

"If attachment of the personal earnings of the defendant be sought, 
the. affidavit also must state that he is not the head or support of a family 
nor in good faith the support of a widowed mother wholly dependent 
up01i him for support." 
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Section 11725, G. C., states what property may be held exempt from execution 
by "every person, who has a family, and every widow," and the sixth paragraph 
thereof states in part as follows: 

"If the claim, debt or demand for the payment of which it is sought 
to subject personal earnings is one for necessaries furnished to the debtor, 
his wife or family, only ninety per cent. of such earnings shall be so 
exempt as against such claim, debt or demand." 

Section 10271, G. C., (103 0. L., 567) provides: 

"The personal earnings !lOW exempted by law, in addition to the ten 
per cent. for necessaries, shall be further liable to the plaintiff for the 
actual costs of any proceedings brought to recover a judgment for such 
necessaries, in any sum not to exceed two dollars and the necessary 
garnishee fee. * * *" 

A man who is not the head or support of a family, nor in good faith the 
support of a widowed mother wholly dependent upon him for support, is not 
entitled as a per~on "who has a family" to any exemptions whatever. 

Therefore, I am of the opinion that the limitations found in section 10271, G. C., 
as amended 103 0. L., 567, do not apply in the case of an attachment against a 
single man, not the head of a family or having the support of a widowed mother 
wholly dependent upon him. 

583. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

FEES FOR SPECIAL INSTRUCTION AT A UNIVERSITY MUST BE PAID 
INTO STATE TREASURY-INSTRUCTOR NOT PERMITTED TO COL­
LECT SUCH FEES AND APPLY SAME ON HIS SALARY. 

Fees charged students by a university for special instruction, and upon which 
110 refund is to be given, must under the provisions of section 24, G. C., as amended, 
be paid into the state treasury. 

A university is not authori::ed to permit the instructor to collect the fees him­
self and apply the same upon his salary as fixed. 

CoLVMBt:S, OHio, July 3, 1915. 

HoN. ALSTON ELLIS, President Ohio Universit:y, Athens, Ohio. 
DEAR SrR :-Under date of June 19th, you requested my opinion in two matters. 
Your first inquiry is as follows: 

"(1) Connected with the College of Liberal Arts at Ohio University 
is a department of painting, a school of oratory, and a college of music. 

"In each of these, most of the students receive individual instruction, 
from the very nature of the case. All such students pay, as do other 
students, the regular registration fee which ·finds its way into the state 
treasury under the provisions of the ':\looney bill.' But in addition to 
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this registration fee, all students receiving individual instruction in painting, 
music and public speaking pay a special fee \'arying in amount according 
to the kind of instruction received, length and number of recitation 
periods, etc. Can the whole, or any part, of the salaries of employes, 
giving this special individual instruction, be paid from such special fees­
fees over and above the registration fees paid by all students? (See 
schedule of fees recently sent to you under another cover.)" 

From an examination of the schedule crf fees which you sent to this depart­
ment it appears that for special instruction an additional fee is required of the 
student taking such special instruction. 

Your question is whether the whole or any part of the salaries of employes 
giving such special instruction can be paid from such fees. I understand that 
you mean thereby whether or not such fees may be paid directly to the in­
structor in charge, or whether or not the fees should be collected by the university 
and, under the provisions of section 24, G. C., as amended 104 0. L., 178, the 
same should be turned into the state treasury, section 24 as amended providing 
for a weekly pay in of all moneys, etc., received for the use of a state institution, 
college, normal school or university receiving state aid from. among other things, 
fees, "or otherwise." 

There is a further provision in said act that where tuitions and fees are 
paid to the officer or officers of any college, norm;fi school or university receiving 
state aid, the officer or officers shall retain a sufficient amount of said tuition fund 
and fees to enable them to make refuuds of tuition and fees incident to conducting 
of the tuition fund and fees. That, however, only applies when there is an in­
tention upon the part of the university or college to make refunds; otherwise, 
all tuition and fees under the "Mooney bill" are required to be paid weekly into 
the state treasury. 

If such fees, whether regular registration fees or special fees from which no 
refunds are to be made, are not turned in to the state treasury weekly, the 
failure so to do would be a violation of section 24, G. C., as amended. 

I am, therefore, of the opinion that all such fees must be paid into the state 
treasury in pursuance of said section. vVhether or not the whole, or any part, 
of the salaries of employes giving special, individual instruction may be paid from 
special fees depends upon the appropriation made to the university. I find, 
however, that the appropriation made in house bill No. 701, under the head of 
"'personal service," appropriates a certain sum of money for the positions therein, 
and does not undertake to appropriate receipts and balances of special fees. Con­
sequently, I am of the opinion that not only should the fees be turned in, but also 
that the payments must be made from within the appropriation. 

Your second inquiry is as follows: 

"(2) Two years ago, Ohio University instituted a system of extension 
teaching. At first this outside instruction was given by teachers regularly 
in service. These teachers received the fees paid by extension students­
which fees were almost nominal and used the same in paying all ex­
penses and in compensating themselves for the extra teaching service 
rendered. So popular was this extension teaching and so necessary was 
it under new academic and professional qualifications required of teachers 
and prospective teachers under legislative enactments, that the author­
ities at Ohio University asked for, and received, appropriations to enable 
them to extend this department of the institution's educational work Three 
instructors gave their whole time to this work throughout the college 
year just clo"sed. The recent appropriation bills provide for continued 
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extension service by three instructors for the biennial period ahead. 
This instruction, supplemented by instruction given by the regular class 
teachers immediately connected with the university would meet, in fair 
measure, but not fully even then, the growing demand for this outside 
instruction. :My desire is to confine the teaching service of our regular 
instructors to classes organized at the university. To do this will be to 
decline doing some outside work for which there is a strong and, it seems 
to me, a reasonable demand. Should an additional instructor be employed 
to give extension teaching, could his salary be legally paid from the 
extension fees collected? Be it understood that all extension class fees 
now collected are turned into the general revenue fund of the state. No 
law requires the collection of these fees; but if collected, they form a 
part of institutional receipts that should find their way into the state 
treasury under the terms of the 'Mooney bill.' But if a. part of these 
fees is collected by an instructor himself and used by him as a part of 
the whole of his· salary, what then?" 

This question likewise is to be answered in the negative. To permit the fees 
charged by the university for special services to be turned over directly to the 
professor, "instead of being paid to the proper officer of the university, would be 
an evasion of the law as laid down in section 24, G. C., as amended. While it may 
be true that there is no law requiring the collection of the fees, nevertheless, if 
the university charges fees for such services, the charge is one made by "the university 
and .not by the professor in charge. To permit the professor attached to the 
university to make an individual charge himself, on a stipulated schedule fixed 
by the university, would, as before stated, be purely an evasion of the faw. 

I, therefore, hold that all such fees are to be collected by the university as 
fees and paid into the state treasury in pursuance of section 24, G. C., as amended. 

584. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CHILLICOTHE­
McARTHUR ROAD I~ ROSS COU~TY. 

CoLUMBUS, Omo, July 3, 1915. 

HoN. CLINTON CowEN, State Highway C01111nissioner, Columbus, Ohio. 
DEAR SrR :-I have your communication of July 2, 1915, transmitting to me 

for examination final resolution as to the Chillicothe-::\IcArthur road in Ross 
county, petition No. 1671, I. C. H. No. 365. 

I have examined this resolution and find it ·to be in regular form and am, 
therefore, returning the same with my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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585. 

A CORPORATION IS XOT AUTHORIZED TO EXERCISE AXY OF ITS 
CORPORATE FRANCHISES U~TIL CERTIFICATE IS FILED THAT 
TEX PER CEXT. OF ITS CAPITAL STOCK IS SUBSCRIBED-AN 
IXCO:\IPLETE CORPORATION IS NOT REQUIRED TO SURRENDER 
ITS ARTICLES OF INCORPORATION-DATE OF INCORPORATION 
-WHEN CERTIFICATES OF DISSOLUTIO)J SHALL BE GRANTED­
FOREIGN CORPORATION. 

A corporation which has not filed a certificate that ten per cent. of its capital 
stock has been subscribed is not authorized to exercise any of its corporate 
franchises; is .not in fact a corporation, but has only secured authority to become 
a corporation, and may by suit in quo warranto be ousted from ally attempt to 
exercise corporate franchises. 

U11til such certificate has been filed and the directors elected, no corporate 
action can legally be taken. 

Such incomplete corporation is not required to file report under section 5495; 
and in order to surrender its articles of incorporation it does not 11eed to secure 
the certificate mentioned in section 5521, G. C. 

Within the meaning of section 5519, G. C., the date of incorporation is the date 
upon which a certificate is filed in the office of the secretary of state showing that 
tm per cent. of its capital stock has been subscribed. 

The annual frauchise fee of a domestic corporation is not due until August 
15, withi1t the meaning of section 5521, G. C.; and the tax commission may until 
that date furnish the certificate mentioned in said section even though the taxes 
for the current year have not been Paid. For foreign corporations said annual 
tax is not due until October 15th of each year, within the meaning of section 
5521, G. C. 

CoLUMBUS, OHIO, July 3, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-J haw your letter of :\fay 11, 1915, requesting my opinion as 

follows: 

"The commission's attention has just been called to an opinion rendered 
by you to the secretary of state under date of February 11, 1915, in which 
you hold that, 

"'Until a certificate showing that ten per cent. of the capital stock 
of a corporation has been subscribed, has been filed with the secretary 
of state, and the stockholders have elected a board of directors, that there 
is no corporation in existence, and that a certificate of dissolution may 
be filed in such cases by the secretary of state without certificate of the 
tax commission as provided for in section 5521 of the General Code.' 

"It would seem that this opinion, if adhered to, will make a very 
considerable change in the procedure of this commission in subjecting 
domestic corporations for profit to the payment of the franchise taxes, 
as provided in sections 5595, et seq., of the General Code. 

"In an opinion rendered to this commission under date of April 5, 
1912, your predecessor held that: 

"'When articles of incorporation have been procured from the secre­
tary of state there is in existence a corporation "organized under the laws 
of this state" within the meaning of sections 5495, et seq., General Code; 
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such corporation is not entitled to the certificate provided for in section 
5521 of the General Code, when it has filed no report and paid no annual 
fee as required by said sections; in case of default in making report 
or paying fee, on the part of such a corporation, the tax commission must 
certify the corporation to the secretary of state who must then cancel its 
articles of incorporation as provided in section 5509 of the General Code.' 

"Since the date of this opinion the commission has been proceeding in 
accordance therewith. It now desires to know whether your opinion re­
verses that of your predecessor in any or all respects. 

"You are also requested to advise as to the effect of your opinion upon 
the provisions of section 5519 which has been heretofore construed to 
mean that a corporation shall not be required to file its first annual report 
until the proper month for the filing of such report next following 
the expiration of six months from the date of filing its articles of incor­
poration. Is this to be changed to the date upon which a certificate showing 
that ten per cent. of the capital stock of a corporation has been subscribed, 
has been filed with the secretary of state, and the stockholders have elected 
a board of directors? 

"You are also requested to furnish the commission with your opinion 
upon the following: 

"Is the commission authorized to issue the certificate provided for in 
section 5521 of the General Code, to a domestic corporation which has made 
its report during the month of May and desires to dissolve at any time 
between the first day of June and the time when the franchise fee is 
computed and charged, without being required to pay the franchise fee 
for that year? 

"The same question arises with reference to foreign corporations de­
siring to retire from business in this state." 

The opinion of my predecessor, Honorable Timothy S. Hogan, under date 
of April 5, 1912, found in the annual report of the attorney general for that year, 
in volume 1, page 530, was fully and carefully considered by me in arriving at my 
opinion to the secretary of state referred to in your letter. 

I have the highest regard for the legal ability and sound judgment of Attorney 
General Hogan, and would not have issued my former opinion had I not been 
fully convinced that the conclusion therein expressed was in full accord with 
the proper interpretation of the statutes and court decisions relative thereto. 

It is to be observed also that General Hogan was apparently not firmly con­
vinced of the correctness of his conclusion as it is stated in the opinion that 
the question was in doubt. 

I am firmly convinced, as expressed in my former opinion, that "until a 
certificate showing that ten per cent. of the capital stock of a corporation has 
been subscribed, has been filed with the secretary of state, and the stockholders 
have elected a board of directors, there is no corporation in existence" or "organized 
under the laws of Ohio" within the meani!)g of section 5495 of the General Code, 
which is required to make the· report therein provided. 

Section 5495, 5496 and 5497 of the General Code are as follows: 

"Section 5495. Between the first day of :\fay and the first day of July, 
1911, and annually thereafter during the month of May, each corporation, 
organized under the laws of this state, for profit, shall make a report, 
in writing, to the commission in such form as the commission may prescribe. 

"Section 5496. Such report shall be signed and sworn to before an 
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officer authorized to administer oaths, by the president, vice-president, 
secretary or general manager of the corporation, and forwarded to the 
commission. 

"Section 5497. Such report shall contain: 
'·l. The name of the corporation. 
"2. The location of its principal office, 
"3. The names of the president, secretary, treasurer and members 

of the board of directors, with the postoffice address of each. 
"4. The date of the annual election of officers. 
"5. The amount of authorized capital stock and the par value of each 

share. 
"6. The amount of capital stock subscribed, the amount of capital 

stock issued and outstanding, and the amount of capital stock paid up. 
"7. The nature and kind of business in which the corporation is 

engaged and its place or places of business. 
"8. The change or changes, if any, in the above particulars, made 

since the last annual report." 

The obvious impossibility of compliance with the proviSIOns of the above 
sections by the incomplete corporate organization, to my mind, clearly indicates 
the legislative intent to require reports only from corporations which have com­
pleted their corporate organization. 

Section 5521 of the General Code, referred to in your letter, is as follows: 

"In case of dissolution or revocation of its charter, on the part of 
domestic corporations, or of the retirement from business in this state, 
on the part of a foreign corporation, the secretary of state shall not 
permit a certificate of such action to be filed with him unless the com­
mission shall certify that all reports, required to be made to it, have 

. 'been filed in pursuance of law, and that all taxes or fees and penalties 
thereon due from such corporation have been paid." 

I agree, but for entirely different reasons, with the op1mon of Attorney 
General Hogan, that such a corporation (one which has not completed its organiza­
tion by filing a certificate showing subscription of the ten per cent. of its ·capital 
stock and by the election of the directors) is not entitled to a certificate of dis­
solution under the above section; not, however, because it has failed to file a 
report and pay its annual fees, but because it is not a completed corporate organiza­
tion, has not, in fact, a corporate existence, and therefore needs no certificate 
of dissolution. 

I am, also, for the same reasons, of the opinion that the provisions of section 
5509 of the General Code have no application to such incomplete corporate 
organization. 

Replying to the second question contained in your Jetter, relative to the 
interpretation to be placed upon the provisions of section 5519 of the General 
Code, which section is as follows: 

"A corporation shall not be required to file its first annual report 
under sections one hundred and six to one hundred and fifteen (G. C., 
sections 5495 to 5504) inclusive, of this act, until the proper month, here­
inbefore provided, for the filing of such report, next following the ex- · 
piration of six months from the date of its incorporation or admission 
to do business in this state." 

This section applies to ~orporations whose corporate organization has been 
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completed, at least to the extent of filing with the secretary of state the certificate 
showing that ten per cent. of its capital stock has been subscribed. As there is 
no ready means of ascertaining when directors of a corporation have been elected, 
I suggest that the date of the filing of the certificate showing that the requisite 
stock has been subscribe~ and paid in be considered as the date of the incorpora­
tion for the purpose of determining when the first annual report of such corpora­
tion should be filed. 

In support of the conclusion above expressed I call attention to the case of the 
American Ball Bearing Company v. Adams, decided April 12, 1915, by the United 
States district court of the northern district of Ohio, 13 Ohio law reporter, June 
28, 1915, 137. At page 142 in the opinion, Judge Clarke uses this language: 

"The Ohio law differs from the law of many states in that the 
mere filing of articles of incorporation in due form does not create or 
bring into existence a corporation, notwithstanding the provision of G. C., 
8629, that a certified copy of the articles of incorporation. shall be prima 
facia evidence of the existence of the corporation therein named. This is 
distinctly decided in State ex rei. v. Insurance Co., 49 0. S., 440, the fifth 
paragraph of the syllabus of that case reading as follows: 

" 'The making and filing, for purposes of profit, of articles of in­
corporation in the office of the secretary of state, do not make an incor­
porated company; such articles are simply authority to do so. No com­
pany exists withi11 the mea11iug of the statute, until the requisite stock 
has been subscribed a11d paid i11 a11d directors chosen.' 

"Before the plaintiff can maintain this action as a de jure corpora­
tion, this rule of law requires an affirmative answer to the question, 'Had 
the K Company a lawfully constituted and elected board of directors so 
that it was an "existing" corporation when it became a party to this suit?' 

"Again the law of Ohio requires that ten per cent. of the capital stock 
of the proposed corporation shall be subscribed and this fact certified by 
the incorporation to the secretary of state before an election of directors 
may be held (G. C., 8633 and 8635); that at the time of making a sub­
scription to the capital stock of a corporation, ten per cent. of each share 
subscribed for, shall be payable (G. C.. 8632); * * *" 

Again, at page 143, this language is used: 

"That these are not merely directory prov1s10ns of law, but are 
mandatory and must be complied with before a corporation can come into 
existence under Ohio law. is sufficiently established by Telephone Co. v. 
Cincinnati, 73 0. S., 64, which decided that: 

"'Section 3243 (G. C., 8632), 3244 (G.C., 8633) and 3245 (G. C., 8636), 
Revised Statutes, taken together, require that an installment of ten per 
cent. on each share of stock shall be payable at the time of making the 
subscription ; that as soon as ten per cent. of the capital stock is sub­
scribed notice for the election of directors may be given; that no person 
shall vote for director for any share on which any installment is due and 
unpaid, and the votes of a majority of the number of shares shall be 
necessary for a choice. Tested by these requirements the record shows 
that there had been no legal election of directors, and that the cor­
poration had not been organized in such a manner as to entitle it to a 
decree under section 3641.' 

"Trust Co. v. Floyd et a!., 47 0. S .. 525, Syl. par. 3: 
" 'The corporate powers, business and property of corporations formed 
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for profit, must be exercised, conducted and controlled by a board of 
directors, who cannot be chosen until ten per cent. of the capital stock 
specified in the articles of incorporation has been subcribed.' (See also 
City of Cincinnati v. Queen City Tel, Co., 2 };"_ P. n. s., 349.)" 

It seems to me that the principles laid down in the above decision and in the 
cases therein cited fully sustains the conclusion above expressed. 

Answering your third question relative to the authority of your commission 
under section 5521 of the General Code, which is as follows: 

"Section 5521. In case of dissolution or revocation of its charter, on 
the part of a domestic corporation, or of the retirement from business in 
this state, on the part of a foreign corporation, the secretary of state shall 
not permit a certificate of such action to be filed with him unless the com­
mission shall certify that all reports, required to be made to it, have been 
filed in pursuance of law, and that all taxes or fees and penalties thereon 
due from such corporation have been paid." 

The machinery for the assessment and collection of the tax on domestic cor­
porations is as follows: A report must be filed "during the month of May.'' Sec­
tion 5495 of the General Code. On the filing of this report, the commission shall 
determine the amount of the subscribed or issued and outstanding capital stock 
of the corporation "on the first Monday of July" (section 5498 of the General 
Code), and certify the amount so· determined "on the first Monday in August" 
to the auditor of state (section 5498 of the General Code), who shall charge the 
fees of three-twentieths of one per cent. upon the amount so certified "on or 
before August fifteenth" for collection (section 5498 of the General Code). The 
corporation then has until the "first day of the following October" to pay the 
fee without delinquency. (Section 5498 of the General Code.) 

It might be observed that the period between the first Monday of July and 
the first Monday of August is available to a corporation as the time within which 
it may be heard upon its application for a correction of the primary determina­
tion of the commission (section 5504 of the General Code). 

It is obvious that the tax cannot be "due" until it is finally determined, and 
I am of the opinion that it is not "due" until the charge for collection is actually 
made. 

This is, I think, the interpretation of the word "due" as used in section 5521 
of the General Code, although for some other purposes one might say that the tax 
is "due" on the date as of which the amount thereof is to be ascertained, viz.: 
the thirty-first day of May, or the date of the making of the report, if filed prior 
to that date and in the month of May. 

Any other interpretation of the word "due" in section 5521 would read the 
word out of the statute entirely, for if the commission were required to certify 
merely that all the taxes and fees which would become collectible on account of 
the report filed had been paid, the language of the section might well read as 
follows: 

"The commission shall certify that all reports * * * have been filed 
m pursuance of law, and that all taxes or fees and penalties thereon 
* * * have been paid.'' 

But when the words "due from such corporation" are put into the statute, I 
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think that for the purpose of the certificate the intent is manifested that the taxes 
and fees shall not be regarded as "due" until they are actually due in a technical 
sense. 

The purpose of section 5521 is to prevent a corporation which is delinquent in 
any way from being dissolved during its delinquency. This purpose is fully served 
by permitting the dissolution of a corporation which has filed the report, but has 
not yet paid the fee, because the same is not due. . No substantive rights of the 
state can be in any way jeopardized by such a holding, for the liability of the 
corporation is fixed by the fact that it existed during the month of May, and upon 
dissolution prior to the time when the fee becomes due the assets of the cor­
poration in the hands of the winding-up trustees would be liable for the amount. 

Any other holding would produce the effect that a domestic corporation may 
not dissolve, or be dissolved, between the thirty-first of May and the fifteenth 
of August. Such cannot be the result. There is no machinery for collection of 
the tax or fee between these dates; if there were, a contrary answer might be 
given. 

In your Jetter you refer also to foreign corporations. The answer is the same 
as to these, excepting that the dates are July 31st, and October 15th, respectfully, 
as provided in sections 5499 and 5503, General Code. 

* * * * * * * * * * * * * 
In connection with the answer to the first two questions asked by your com-

mission it should be noted that until a certificate has been filed by the incor­
porators showing that ten per cent. of the stock of the proposed corporation has 
been subscribed no authority is conferred upon such incorporators by virtue of 
the articles of incorporation secured by them to exercise any corporate franchise 
or to file any report required of the corporation. Any attempted exercise of 
such corporate right may and should be prevented by proceedings in quo warranto. 

586. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

APPROVAL OF RESOLUTION FOR D.IPROVE:\IEKT OF MANSFIELD­
SHELBY ROAD, RICHLA~D COUNTY, OHIO. 

COLUMBUS, OHio, July 6, 1915. 

HoN. CLINTON CowEN, State High~my Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 3, 1915, transmitting to me for 

examination final resolution as to the )Iansfield-Shelby road, Richland county, 
petition J:\ o. 1145, I. C. H. No. 436. 

I find this resolution to be in regular form and. am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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587. 

APPROVAL OF TRA.l\SCRIPT OF PROCEEDINGS FOR ISSUAN"CE OF 
BONDS BY CARROLL COUNTY, OHIO. 

CoLUMBUS, OHio, July 8, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

"In re: Bonds of Carroll county, Ohio, in the sum of $7,000.00 pur­
chased by the indu.strial commission of Ohio under resolution dated June 
21, 1915." 

I have examined the transcript of the proceedings relative to the issuance 
of the above bonds, which was submitted to me under date of June 28, 1915, and 
I am of the opinion that the issuance of said bonds is for a purpose authorized by 
law; that the proceedings of the county commissioners and other officers of said 
county have been regular and in conformity with statutory requirements; that no 
limitation, either constitutional or statutory, of indebtedness or taxation has been 
exceeded in the issuance of said bonds ; that provision has been made in the 
legislation under which said bonds are issued for levying and collecting annually 
a sufficient tax to pay the interest and provide a sinking fund for the redemption 
of said bonds as they become due; that said bonds when properly prepared and 
executed will be valid and binding obligations of Carroll county, and I hereby 
certify my approval of the same. 

588. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

l\IIAMI Ul\IVERSITY- CONTRACT FOR COMPLETION OF BOILER 
ROOi\1 EXTEN"SION AND ENGINE ROOM EXTENSION TO POWER 
PLANT APPROVED. 

CoLUMBUS, OHio, July 8, 1915. 

HoN. R. M. HuGHES, President, Miami University, Oxford, Ohio. 
DEAR SIR:-Under date of July 6th, you submitted for my approval a contract 

and bond of Woollen & Calion for the construction and completion of the power 
piping changes and additions (including pipe covering) in the boiler room extension 
and engine room extension to the power plant, Miami University, Oxford, Ohio, 
payment for same to be made from funds available July 1st. 

I have carefully examined said contract and bond, and find the same to be in 
all respects in compliance with law, and have therefore approved them in triplicate. 

I have filed with the auditor of state the original contract and bond as ap­
proved by me, and herewith enclose you duplicate copies thereof. 

Attached to one duplicate copy thereof you will find a bond entered into 
on :\lay 28, 1915, by the said ·woollen & Calion, in the sum of one thousand dollars. 
This bond has been superseded by a bond for fifteen hundred dollars entered into 
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by the said Woollen & Calion on July I, 1915, and, therefore, the one thousand 
dollar bond entered into on :\lay 28, 1915, should be returned to :\Iessrs. ·woollen & 
Calion. 

589. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SYNOPSIS FOR PETITION TO INITIATE AN AMENDMENT TO THE 
CONSTITUTION TO FIX THE TERMS OF ALL COUNTY OFFICES 
AT FOUR YEARS. 

CoLUMBUS, OHio, July 8, 1915. 

HoN. GEORGE B. 0KEY, Columbus, Ohio. 
DEAR SIR:-You have submitted to me for my certificate a petition to initiate 

an amendment to the constitution of the state of Ohio, the synopsis of which reads 
as follows: 

"A proposition, by initiative petition, to so amend section 2, and repeal 
section 3 of article X of the constitution as to fix the terms of all county 
officers at four years, provide for their election quadrennially, and apply­
ing the amendment to incumbents." 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled proposed amendment. 

590. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF TRAXSCRIPT OF PROCEEDINGS FOR BOXD ISSUE, 
CITY OF CAXTON, OHIO. 

Cou.:MBt:s, OHIO, July 9, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-IN RE: Bonds of the city of Canton, Ohio, in the 

aggregate amount of $85,100.00 purchased by the industrial commission of 
Ohio, under resolution dated :\fay 24, 1915, said bonds, as indicated by the 
transcripts furnished me, including the following issues: 

1. $1,500.00 of bonds for the purchase of lot Xo. 3357 as site for 
engine house. Due five years. from date, :\larch I, 1915, bearing interest 
at the rate of five per cent. per annum. 
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2. $9,000.00 of bonds for the purchase of triple combination fire 
wagon. Due ten years after date, :\larch 1, 1915, bearing interest at the 
rate of five per cent. per annum. 

3. $1,500.00 of bonds for the re-laying of floor in safety building 
with creosoted wood block. Due five years after date, March 1, 1915, bear­
ing interest at the rate of five per cent. per annum. 

4. $47,000.00 of bonds for laying permanent water mains. Due ten 
years after date, March 1, 1915, bearing interest at the rate of five per cent. 
per annum. 

5. $9,000.00 of bonds for the purpose of meeting deficiency in city's 
portion of sundry street improvements. Due ten years from date, Marcli 
1, 1915, bearing interest at the rate of five per cent. per annum. 

6. $5,000.00 of bonds to pay property portion of improving 19th street 
NvV. from Cleveland avenue to Frazer avenue NW. Due five years from 
date, March 1, 1915, bearing interest at the rate of 50 per cent. per annum. 

7. $5,000.00 of bonds to pay city's portion of improving 19th street 
N\V. Due in five years after date, March 1, 1915, bearing interest at the 
rate of five per cent. per annum. 

8. $1,600.00 of bonds for sanitary sewer in Lawn avenue NW. from 
Tuscarawas street west to Seventh street NW. Due five years after date, 
March 1, 1915, bearing interest at the rate of five per cent. per annum. 

9. $5,500.00 of bonds for the purpose of purchasing an auto service 
and ladder truck for the Central Fir.e Department of the city of Canton.· 
Due ten years after date, March 1, 1915, bearing interest at the rate of 
five· per cent. per annum. 

I here call the commission's attention to the fact that the copy of the resolu­
tion adopted by the commission on May 24, 1915, recites that bonds to the amount 
of $85,100.00 were purchased from the finance committee of the city of Canton, 
Ohio. The itemized list of bonds purchased by the commission, as set forth in 
the resolution, amol!nts in the aggregate t.o $79,600.00,-the last mentioned series, 
above described, to wit $5,500.00 of bonds for the purpose of purchasing an auto 
service and ladder truck, being omitted. I assume that this was a clerical mistake 
in your office, and that the commission agreed to purchase bonds aggregating 
$85,100.00, as above listed. 

I also call attention to the fact that the $5,000.00 issue mentioned above to 
pay the city's portion of improving 19th .street NW. is in reality a part of an issue 
of $8,400.00 of bonds to pay the city's portion of the cost and expense of improving 
19th street ~- VV. from Cleveland avenue NW. to Frazer avenue NW., and of 
Schroyer avenue SVV. from Tuscarawas street west to Sixth street SW. and Third 
street S\V. from the B. & 0. Railroad to Schroyer avenue SW. 

I have examined the several transcripts of the proceedings ·Of council and 
other officers of the city of Canton relative to the bond issues above enumerated, 
which completed transcripts were submitted to me under date of July 7, 1915, and 
I am of the opinion that the proceedings of the council and other officers of the 
said village have been regular and in conformity with statutory requirements; 
that no limitation, either constitutional or statutory, of indebtedness or taxation 
has been exceeded in the issuance of said bonds; that proper provision has been 
made in the legislation of the city council for the levying and collecting annually 
a sufficient tax to pay interest and provide a sinking fund for the redemption of 
said bonds as they become due; and that said bonds, when properly prepared and 
executed, will be valid and binding obligations of the said city. 
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As I have had no opportunity of examining the bonds and coupon form, I 
suggest that when the same are delivered that you submit them to me for my 
apprO\·al as to form and execution. 

591. 

Respectfully, 
Enw ARD C. TuRXER, 

Attomey General. 

A:\IEXDED SEX ATE BILL NO. 7-REGULATES LOANING OF MOXEY 
OX PERSONAL PROPERTY-NO EXPENDITURE OF FUNDS CAN 
BE MADE UNTIL ACT BECOMES OPERATIVE ALTHOUGH APPRO­
PRIATION BILL CARRIES AX A:\WUNT FOR PURPOSE OF 
MAKING IT EFFECTIVE. 

Sections 6346-1 to 6346-7, G. C., as ame11ded and supplemented b:.• the addition 
of sections 6346-8 to 6346-10, G. C., b.v amended senate bill No. 7, passed May 7, 
1915, do tzot become operative until August 11, 1915, and no expenditure of the 
fwzds or incurriug of obligations for the purpose of putfiHg the provisions of said 
sections into effect can be made until August 11, 1915. 

CoLUMBus, OHio, July 12, 1915. 

HaN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SrR :-I have your letter of July 8, 1915, requesting my opinion as 

follows: 

"On August 11, 1915, section 6346 of the General Code, providing for 
the regulation for the loaning of money on personal property, etc., becomes 
operative. The general assembly appropriated certain funds for the use 
of this department and the appropriation is available as of July 1, 1915. 
\Vould you please advise us as to whether or not we can legally proceed to 
organize this department and use the funds made available for the use of 
the department before the law actually becomes operative? 

"If this cannot be done, would we be permitted to employ the man 
now and pay him after the law becomes effective for services rendered 
prior to that date?" 

As stated in your letter, the act regulating and licensing the loaning of 
money on personal property, salaries, etc., will, unless a referendum petition be 
filed, become operative August 11, 1915. Until that date the law remains dormant, 
and in the meantime no duty is imposed upon any person or company engaged in 
the business toward which the act is directed, and no authority to act under its 
provisions is conferred upon your department. 

The fact that funds appropriated by the general assembly for a specific purpose 
in the act are, under the terms of the appropriation bill, available cannot hasten into 
operation the provisions of a law which requires the expenditure of such funds 
for its proper administration. It will be presumed that the legislature intended 
that such appropriation should be available and ready for use when the law under 
which the expenditure of such fund is to be made becomes operative. :\Ioney 
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appropriated by the legislature can only be disbursed for lawfully authorized 
purposes, and the purpose of the expenditures concerning which you enquire will 
not be authorized until August 11, 1915, and thereafter. 

I am therefore of the opinion that your department has no authority to spend 
any of the funds appropriated by the general assembly for the purpose of carrying 
into effect the provisions of law mentioned in your letter before August 11, 1915. 
Neither have you authority to employ a man for that purpose now and then after 
the law becomes effective pay him for services rendered prior to August 11, 1915. 

592. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

AGRICULTURAL COMMISSION IS AUTHORIZED TO MAKE REGULA­
TIONS TO PREVENT SPREAD OF INSECT PESTS AND PLANT 
DISEASES-GYPSY MOTH. 

Under the provisions of tlze agricultural commzssw11 act, particularly sections 
1122, 1123 and 1134, G. C., the agricultural commission is authorized to make 
regulations and cause suitable measures to be take11 for the prevention and eradi­
cation of insect pests and plant diseases within the state. This authority extends 
to the taking of such measures as are 1·eason<Jble and necessary to prevent the 
development and spread of the gypsy moth fr01n any premises which there is good 
cause to believe are infested with the eggs or larvae of such insect. 

CoLUMBus, OHIO, July 12, 1915. 

The Agricultural Commission of Ohio, Division of Agriculture, Columbus, Ohio. 
GENTLEMEN :-Under date of June 29, 1915, you request my written opinion 

upon the following statement of facts and inquiry: 

"In attempting to control an outbreak of gypsy moth in Bratenahl 
village, Cuyahoga county, we have met with opposition on the part of one 
property owner in the infected area. 

"In hauling some boulders, received from Kew England, from the 
railway siding at Bratenahl along the boulevards, to one of the estates, 
eggs of the gypsy moth with which the boulders were infested were scat­
tered along the way. The principal measure to pursue in preventing the 
establishment of this pest was to thoroughly spray all trees along these 
boulevards and those on the estate adjoining. This work has been done in 
co-operation with the village council and with the federal authorities con­
nected with this work. \;IJ"illing co-operation was given by all property 
owners with the exception of the instance given above, where strenuous 
objection has been made by the owner, }.Ir. C. H. Gale, a Cleveland 
attorney. 

"The agricultural commission desires your written opinion as to the 
proper course for it to pursue. Has our commission the authority within 
the law a~ stated either in sections 1123 or 1134, to spray these premises or 
to force the owner to do so? 

"It is true that no evidence of the insect has been found to be present 
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on these premises. The nature and habits of the gypsy moth are such that 
spraying must be done before the larvae appear. It is impossible to destroy 
them by spraying after they have de\·eloped to any extent. 

"'The agricultural commission considers this insect the most dangerous 
and destructive known and its establishment within the state would be a 
calamity. 

''A prompt opuuon as to the proper course for this commission to 
pursue in the matter wip be appreciated." 

Sections 1122 to 1140, G. C., inclusive, of the agricultural .commiSSIOn act, so 
called, 103 0. L., page 304, et seq., provide, among other things, that the agricultural 
commission of Ohio shall be authorized to make regulations and cause suitable 
measures to be taken for the prevention and eradication of insect pests and plant 

· diseases within the state. 
\Vhile the provisions of the aforesaid legislation relate for the most part to the 

inspection of orchards and nurseries and the fumigation and treatment of nursery 
stock found to be infested or infected with insect pests or plant diseases, yet I am 
of the opinion that the scope of the authority conferred is not restricted to such 
inspection and treatment of nursery stock, but from certain of the provisions of 
the aforesaid sections, it is clear to my mind that a general authority to investi­
gate outbreaks of insect pests and plant diseases within the state and to take suitable 
measures for their eradication and control is intended to be conferred. 

Section 1122, G. C., as amended in 103 0. L., 313, provides: 

"The agricultural commission may make such regulations as it deems 
necessary for the prevention and control of insect pests or plant diseases. 
The term 'nursery stock' as used in the section herein relating to nursery 
and orchard inspection, includes trees, shrubs, plants, vines, buds, scions 
and cuttings commonly grown in nurseries and orchards except greenhouse 
plants and cuttings thereof, bulbs, flowers and vegetable plants. The terms 
'insect pests' and 'plant diseases' as used in such section include San Jose 
scale, peach ydluwo. black knot and orher dangerously injurious insect pests 
and plant diseases." 

Section 1123, G. C., as amended 103 0. L., 313, provides: 

"The agricultural commission shall appoint a competent entomologist 
as chief inspector and such assistant inspectors as it deems proper. The 
agricultural commission shall have charge of the inspection of nurseries. 
orchards and all other premises whereon trees, shrubs, plants and vines are 
grown, except greenhouse plants and cuttings thereof, bulbs, flowers and 
vegetable plants. It may investigate, or cause to be investigated, outbreaks 
of insect pests or plant diseases, cause suitable measures to be taken for 
their eradication or control, devise, test and demonstrate practical remedies 
for their suppression, and publish the results of such investigations, to­
gether with such other information as it deems necessary." 

Section 1134, G. C., as amended in 103 0. L., page 316, provides 111 part: 

"l:pon the application of a nurseryman or other person for inspection 
as provided in section 47, ( 1125, G. C.) or upon the written request of a 
free-holder or lessee resident of this state, the agricultural commission shall 
cause nursery stock and premises of the applicant or petitioner and all 
premises in dangerous proximity thereto, to be examined. In the prosecu-
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tion of official duties the agricultural commission may enter within reason­
able hours upon any premises or into any building containing nursery stock. 
If an examination discloses the presence of insect pests or plant diseases, 
the agricultural commission shall notify the owner or lessee .of the premises 
of such fact by mailing a notice to his usual postoffice address. The notice 
shall specify the nursery stock to which treatment shall be applied and 
the time within which the order of the agricultural commission must be 
complied with. * * *" 

It will be observed that certain of the language above quoted is appropriate 
to evidence and express a legislative intent to vest in the agricultural commissiot:J 
a general authority to take necessary measures for combating invasions or out­
breaks of destructive insect pests within the state, and must be so interpreted 
unless restricted by other provisions of the act. As above noted, the act makes 
provision somewhat in detail in relation to the inspection and treatment of "nursery 
stock," but I am unable to find that any of such provisions have the force of 
limiting the more general language of the act to the scope comprehended by that 
term, while some of the language above quoted seems clearly to relate to subject 
matter outside or in addition to that comprehended by the term "nursery stock" as 
defined in these statutes. 

You state in your letter that the gypsy moth is a most destructive and danger­
ous insect and the only effective and practical means for its destruction or for 
preventing its spread from the infected district along the boulevard where the 
eggs have been scattered is to spray the trees along and adjacent to such boulevard 
and it is therefore assumed that this insect is one that attacks and injures trees, 
including as well, no doubt, those of the character commonly grown in orchards 
and nurseries, as other kinds of trees and vegetation. 

Hence it may fairly be determined that the gypsy moth is properly regarded 
as an "insect pest" within the classification comprehended by that term, as defined 
m the statutes. 

The agricultural commission is charged with the exercise of a public function 
primarily for the protection and conservation of the trees and vegetation of the 
state against the injury and destruction that would result or that may be reasonably 
anticipated from the establishment or spread of insect pests or plant diseases within 
its borders. 

It is now well settled that the legislature in the exercise of the police power, 
is authorized to enact such reasonable measures as are necessary and appropriate 
to preserve and protect the public health, safety and welfare including the authority 
to delegate the administration and enforcement of the policy of the state so enacted 
to an appropriate agency of the government, with discretion as to the means and 
measures to be adopted for the accomplishment of the desired result. \Vhile there 
has been no judicial determination of the question presented by you, yet the deci­
sion of the supreme court in the case of The State Board of Health et al., v. The 
City of Greenville et al., 86 0. S., page 1, is upon a very similar question. In the 
course of the opinion the court said: 

i'This particular legislation now under consideration is designed to pre­
sen·e and protect the public health and comfort, and therefore, falls directly 
within the police power of the state. This power includes anything which 
is reasonilble and necessary to secure the peace, safety, health and best 
interests of the public. 

"This legislation * * * creates this state board of health as an 
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agency to assist the legislature in that important function of government 
looking to the preservation of public health and comfort and authorizes 
it to determine what will best condt1ce to such ends." 

The court sustained the constitutionality of the law and the powers therein 
conferred upon the state board of health. 

It is observed from your statement that no evidence of the presence of the 
insect on the premises in question has been found, but that the said premises are 
adjacent to the boulevard over which the infected boulders were conveyed and 
along which the eggs of the moth were scattered; and further that the nature and 
habits of the gypsy moth are such that spraying must be done before the larvae 
appear to effect their destruction as it is practically impossible to destroy them 
after they have developed to any extent. 

Whether or not the probability of the presence of these moths on the premises 
in question, under the facts and circumstances as you may find them to exist, is 
sufficiently strong to constitute a menace to the adjacent estates and community 
and the state at large is a question of fact that must be first determined; and only 
in the event of its determination in the affirmative, of course, could the measure 
contemplated by the inquiry be considered a necessary or reasonable one. 

But in such event it is entirely possible, in view of the nature and habits of 
the insect, that the proper or even the only effective and practicable way to combat 
the establishment and spread of the moth within the state, would be to take such 
precautionary measures against its development as that suggested by you. 

Having determined that there is such a probability of the presence of the eggs 
or larvae of the moth upon the premises of Attorney Gale, as to menace the 
adjoining estates and threaten a spread of the moth through the state at large, the 
measures to be adopted for combating and preventing its spread are within the 
discretion .of the agricultural commission, subject only to the limitation that the 
action and measures taken by the commission must be necessary and reasonable, 
having regard to the nature and habits of the insect and the means appropriate 
and effective for its destruction. 

There being no judicial decision in this state amounting to a direct precedent 
for the interpretation to be given the provisions of the legislation under consid­
eration, and the said legislation not being entirely clear and specific, the determi­
nation of the scope of the authority conferred upon the agricultural commission is 
not at all free from difficulty, but in view of the apparent purpose of the legislation 
to confer authority to combat and prevent the establishment and spread of danger­
ous and destructive insect pests and plant diseases within the state, I am of the 
opinion that the agricultural commission should proceed to exercise the authority 
as above interpreted until there has been a judicial determination to the contrary. 

Respectfully, 
Eow ARD C. TUR:lii'ER, 

Attorney General. 
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593. 

PLATS-DIRECTOR OF PUBLIC SERVICE-APPROVAL OF PLATS 
LOCATED WITHIN THREE :\1ILES OF A CITY-COUNTY RE­
CORDER. 

Where it 1s desired to plat la11ds loca"ted within three miles of the corporate 
limits of a city, and within the same county, a plat of such l01zds is not entitled to 
record in the recorder's office of suclt· cowzt:y until the approval of the director of 
public service of said city is endorsed thereon, and the ab01:e rule is not changed 
by the fact that such lands adjoin a village. 

CoLU~!Bus, Omo, July 12, 1915. 

HoN. JosEPH T. MICKLETHWAIT, Prosecuti11g Attorney, Portsmouth, Ohio. 
DEAR SIR :-I have• your communications of June 30 and July 3, 1915, in which 

you state that it is planned to plat certain lands in Scioto county and that the 
lands in question are without the corporate limits of the village of New Boston, 
but adjacent to said village and within three miles of the city of Portsmouth. 
The east corporation line of the city of Portsmouth and the west corporation line 
of the village of ::\ ew Boston are identical. The lands which it is now desired 
to plat are also adjacent to another allotment which is adjacent to the east corpora­
tion line of the village of X ew Boston. You inquire whether the approval of the 
director of public service of the city of Portsmouth or the approval of the village 
council of ~ew Boston must be endorsed on the plat before it can be recorded, 
and cite sections 4346 and 3586 of the General Code, as bearing on the question, 
and also call my attention to an opinion of my predecessor, Hon. U. G. Denman, 
rendered to Hon. F. J. Rockwell, prosecuting attorney of Summit county, Novem­
ber 25, 1910. 

Section 4346, G. C., to which you refer, provides, among other things, that the 
director of public service shall be the platting commissioner of the city and that 
when any person plats any lands within three miles of the corporate limits of a 
city, the platting commissioner shall, if they are in accordance with the rules as 
prescribed by him, endorse his written approval thereon, and that no plat of such 
land shall be entitled to record in the recorder's office in the county in which 
such city is located, without such written approval so endorsed thereon; provided 
that the approval of the platting commission of a city shall not be required unless 
such city is the nearest to the lands sought to be allotted. 

An examination of section 3586, to which you refer, discloses the fact that 
while the section applies to both cities and villages, it can have no application to 
the facts now under consideration for the reason that it extends only to lands 
located within a municipal corporation and has no application, where the lands 
which it is desired to plat are located outside of a municipal corporation. 

Your inquiry is therefore to be answered solely with reference to the provi­
sions of section 4346, G. C. 

I assume that the lands to which you refer are located in Scioto county. The 
lands being within three miles of the corporate limits of the city of Portsmouth 
and not being located within any other municipal corporation, and the city of 
Portsmouth being the nearest citj• to such lands, it follows that no plat of such 
lands is entitled to record in the recorder's office of Scioto county until the approval 
of the director of public service of the city of Portsmouth is endorsed thereon. 
In other words, X ew Boston being a village instead of a city, the provision that 
the approval of the platting commission of a city shall not be required unless 
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such city is nearest to the lands sought to be allotted, has no application, it evidently 
being the intention of the legislature to limit extra territorial jurisdiction in this 
matter to cities and to deny the same to villages. 

The opinion of my predecessor, Hon. U. G. Denman, to which you refer, was 
based upon the fact that in that instance the platted lands were located within a 
village and also within three miles of a city, and it was very properly held under 
such facts, that section 3586, G. C., was to be taken as the controlling section and 
that section 4346, G. C., had no application. The opinion herein expressed is in 
full accord with that expressed by former Attorney General Denman, the opposite 
conclusion being reached by reason of the fact that in the case considered by him 
the lands in question were within the village while in the case now under consid­
eration the lands are located without the corporate limits of the village. 

594. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

COUNTY MEMORIAL BUILDIXG-WHAT CONSTITUTES "CO~IPLE­

TIOK" OF SUCH BUILDIXG. 

A memorial buildi11g, co11structed under authority of sections 3059 et seq., G. C., 
is completed within the meaning of section 3068, G. C., when all the labor has 
been performed and material furnished according to the plans and specifications 
prepared by the trustees i11 charge of the construction of said building and adopted 
by them as required by section 3066, G. C., upon which the contract for said con­
struction is based. 

CoLUMBUs, OHio, July 12, 1915. 

HoN. CHARLES E. BALLARD, Prosecuti11g Attor11ey, Springfield, Ohio. 
DEAR SIR :-In your letter of June 15th you request my opinion as follows: 

"A memorial building to commemorate the services of the soldiers, 
sailors, marines and pioneers, is being erected in Clark county, at a cost not 
to exceed $250,000.00, as authorized by sections 3059 et. seq., G. C. 

"The building will be turned over to the county commissioners as 
authorized by section 3068, G. C. 

"Said section provides in substance, that the commissioners shall pro­
vide for the maintenance, equipment, decorations and furnishing thereof, 
the cost of which shall not exceed $25,000.00. 

"Said last named section also authorizes the trustees of the memorial 
building to turn over to the county commissioners such building upon 
completion. ' 

"The building when completed will contain pipes for lighting by gas, 
and wiring for lighting by electricity. It will contain pipes for heat, which 
can be heated by a furnace in said building or by the heat furnished by con· 
nection with the City Light, Heat and Power Company. 

"The question is, what is a completion of the memorial building? Are 
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the trustees of the memorial building to install the chandeliers for lighting? 
Are the trustees of the memorial building to install a furnace and smoke 
stack for heating?" 

Section 3068, G. C., provides: 

'"Upon completion of the memorial building the trustees shall turn it 
over to the county commissioners, who shall provide for· the maintenance, 
equipment, decoration and furnishing thereof, not to exceed the sum of 
twenty-five thousand dollars in the same manner as they are authorized to 
care for and maintain other property of the county. The board of com­
missioners of the county, in addition to all other levies authorized by law, 
shall levy an annual tax in the year 1910, and annually thereafter to care 
for such building, and to make such improvements thereof as are necessary 
to carry out the purposes for which it was constructed. They may permit 
the occupancy and use of the memorial building, or any part thereof, upon 
such terms as they deem proper." 

Upon the completion of the Clark county memorial building, constructed 
under authority of secti-ons 3059 et. seq., of the General Code, the trustees are 
required to turn said building over to the commissioners of said county and it 
is the duty of said commissioners under the above provision of section 3068, G. C., 
to provide for the maintenance, equipment, decoration and furnishing thereof, and 
to expend for this purpose an amount not to exceed twenty-five thousand dollars. 

As I view it said buildings will be completed, in so far as the trustees are 
concerned, when all the labor has been performed and material furnished according 
to the plans and specifications prepared by said trustees and adopted by them as 
required by section 3066, G. C., upon which the contract for the construction of 
said building was based. From your statement of facts it appears that when the 
construction of said building has been completed according to said plans and 
specifications, it can be lighted by either gas or electricity, or both, and said 
building will contain pipes for heating which may be furnished from the furnace 
set in the room provided therefor, or by connecting said pipes_ with the heating 
plant of the City Light, Heat & Power Company. 

I assume that the specifications adopted by the trustees of said building, and 
which were a part of the contract for the construction thereof, do not require the 
contractor to .equip said building with lighting fixtures and a heating plant. The 
placing of said lighting fixtures and· a heating plant in said building properly come 
under the head of the equipment of said building within the meaning of the above 
provision of the statute. 

I am of the opinion therefore, in answer to your question, that after said 
building is turned over to the county commissioners it will be the duty of said 
commissioners under the above provision of section 3068, G. C., to equip said build­
ing with lighting fixtures and to provide for the heating of said building either by 
establishing a heating plant therein or by connecting the pipes in said buildi_ng with 
the heating plant of the municipal light, heat and power company. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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595. 

ROADS AXD HIGHWAYS-HOUSE BILL XO. 493 IX 103 0. L., 549, CO~­
STITUTIOXAL-ACT DOES XOT PROVIDE FOR XOTICE TO ABUT­
TIXG PROPERTY WHERE ROAD SUPERIXTEXDEXTS DESTROY 
BRUSH IN THE ROADS. 

House bill No. 493 found in 1()3 0. L., 549, and being sectio11s 7148 to 7148-2, 
G. C., is a collslitutiollal a11d valid enactment. 

CoLL"!IIBt:s, Omo, July 12, 1915. 

HoN. GEoRGE C. VON BESELER, Prosecuting Attomey, Painesville, Ohio. 
DEAR SrR :-I have your communication of July 6, 1915, in which you ask my 

opinion as to whether or not house bill No. 493, found in 103 0. L., 549, and being 
sections 7148 to 7148-2 inclusive, of the General Code, can be enforced to the extent 
of certifying to the county auditor the amount of the cost of work done under 
section 7148, G. C. 

Your inquiry is evidently designed to raise the question of the constitutionality 
of house bill No. 493 passed by the general assembly May 18, 1913, upon the ground 
and for the reason that no provision is made in such act for notice to the owner of 
abutting property. Section 7146, G. C., which was in force prior to the passage 
of the act above referred to, provides that pike superintendents, turnpike directors, 
road superintendents and street commissioners shall destroy all brush, etc., within 
the limits of roads, streets or alleys within their jurisdiction, the work to be done 
between the 1st and 20th days of June, and between the 1st and 20th days of 
August, and if nece$.sary between the 1st and 20th days of September of each year. 

Sections 7148 and 7148-1, G. C., as enacted in house bill No. 493, read as 
follows: 

"Sec. 7148. The superintendent of such road shall allow a land owner 
or tenant to destroy such brush, briars, burrs, vines, thistles or other 
noxious weeds, growing or being on such roads along the lands abutting 
thereon, owned or occupied by such land owner or tenant. Such land 
owner or tenant shall do the work or cause it to be done before the first 
day of the month in which it is required to be done as specified in section 
7146. In case such owner or tenant fails to comply with section 7146 and 
the foregoing provisions of this section, the superintendent of roads or turn­
pikes shall do the work or cause it to be done. 

"Sec. 7148-1. When such work is done by the superintendent the 
township trustees shall certify to the auditor of the county the amount of 
the cost of the work with the expense thereto attached, and a correct 
description of the land upon which the work was performed, and the 
auditor shall place the amount upon the tax duplicate to be collected as 
other taxes. The county treasurer shall pay the amount when collected 
to the township treasurer as other funds." 

An examination of the files of this office discloses the fact that a similar 
question was passed upon by my predecessor, Hon. Timothy S. Hogan, in an 
opinion rendered to Hon. G. G. 0. Pence, member of the house of representatives. 
The opinion in question being rendered on February 18, 1913, and being found at 
page 24 of the annual report of the attorney general for that year. 

This opinion was rendered in response to a request for an opinion as to the 
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constitutionality of house bill No. 198, which bill was very similqr to house bill 
No. 493, and in holding that the proposed measure was constitutional the then 
attorney general used the following language: 

"It is a welJ established principle of law that acts of the legislature are 
presumed to be constitutional and valid, and the ~:ourts will not declare 
them unconstitutional unless it is clearly made to appear that they are so. 
I see no reason for holding house bill No. 198 unconstitutional. In my 
judgment it comes within the police power of the state, being a measure 
for the preservation of the public health, convenience and welfare." 

I concur in the opinion expressed by my predecessor, and therefore hold that 
house bilJ No. 493, as found in 103 0. L., 549, is a constitutional and valid enact­
ment and that all the provisions of the same may be lawfully enforced. 

596. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION OF A RURAL SCHOOL DISTRICT HAVING 
SUBMITTED TO A VOTE THE PROPOSITION OF DISSOLVING 
SAID DISTRICT AND JOINING WITH A CONTIGUOUS RURAL OR 
VILLAGE DISTRICT WHICH VOTE IS UNFAVORABLE MAY AGAIN 
SUBMIT QUESTION UPON PETITION OF ELECTORS. 

Where the board of education of a rural school district under authority of 
section 4735-1, G. C., 104 0. L., 138, submits to a vote of the qualified electors of 
said district the proposition of dissolving said district and joining it to a contiguous 
rural or village school district, and the vote is unfavorable thereto, upon the petition 
signed by not less than one-fourth of the electors residing in said district, said 
board of education may again submit said proposition to a vote of _the electors of 
said district. 

CoLUMBus, OHio, July 12, 1915. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 
DEAR SIR :-I have your letter of July 1st requesting my opinion as follows: 

"The Gratis township rural school district, Preble county, Ohio, in 
May or June of this year, voted on the question to dissolve and join or 
annex to West Elkton village school district. This vote was taken because 
a petition signed by twenty-five per cent. of the electors of said rural 
school was presented to the board of education; as provided in section 
4735-1, of the General Code, of Ohio. The proposition to dissolve was 
defeated by one vote. Afterwards another petition signed by twenty-five 
per cent. of the qualified electors of said Gratis rural school district was 
presented to said board of education and another vote was taken on said 
petition. On t.he second vote the proposition to dissolve was carried by 
something like fifteen votes. At a meeting last night the question was 
raised by some of the members of Gratis rural school district whether the 
election was legal because the petition for the vote on dissolution (the 
second petition) was not signed by more than twenty-five per cent. of the 
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electors. I told the board that I did not think that the second petition 
under section 4735-1 had to be signed by more than twenty-five per cent. of 
the voters. Some of the members said that they had been told that the 
second petition would have to be signed by forty per cent. of the electors 
of the rural district. I cannot find any law for this proposition on the 
question of dissolution but can find where you have to have forty per cent. 
on a second vote on the question of centralization, but this is not a question 
of centralization but one of dissolution and we cannot see that section 
4726 has anything to do with the question of dissolution. \Viii you please 
take this matter up and let us have your opinion at the earliest possible 
date as the village board ~viii have to provide conveyances if the election is 
legal and this will have to be looked after soon or the school will suffer 
by the delay." 

Section 4735-1, G. C., as found in 104 0. L., 138, provides: 

"When a petition signed by not less than one-fourth of the electors 
residing within the territory constituting a rural school district, praying 
that the rural district be dissolved and joined to a contiguous rural or 
village district, is presented to the board of education of such district; or 
when such board, by a majority vote of the full membership thereof, shall 
decide to submit the question to dissolve and join a contiguous rural or 
village district, the board shall fix the time of holding such election at a 
special or general election. The clerk of the board of such district shall 
notify the deputy state supervisors of elections, of the date of such elec­
tion and the purposes thereof, and such deputy state supervisors shall 
provide therefor. The clerk of the board of education shall post notices 
thereof in five public places within the district. The result shall be deter­
mined by a majority vote of such electors." 

It appears that in compliance with the provisions of this statute one-fourth of 
the electors of Gratis township rural school district in Preble county signed a 
petition which was presented to the board of education of such district, praying 
that said rural school district be dissolved and joined to West Elkton village school 
district, and the question being submitted to a vote of the electors of said district, 
the proposition to dissolve was defeated by one vote. It further appears that a 
second petition signed by twenty-five per cent. of the qualified electors of said 
township rural school district was presented to said board of education and that 
upon submitting the proposition to dissolve and to annex said rural district to 
said v.illage school district, to the vote of the electors the majority vote was in 
favor of said proposition. You inquire whether the second petition, above referred 
to, as signed by twenty-five per cent. of the electors of said rural school district, 
was a compliance with the statute or whether said petition had to be signed by 
forty per cent. of the electors of said rural school district. 

The provision of section 4726, G. C., as found in 104 0. L., 139, governing the 
percentage of electors who must sign a petition for the resubmission of the question 
of centralization in a rural school district after the proposition to centralize has 
been submitted to the electors of such district and has been defeated,. has nothing 
to do with the procedure to dissolve a rural school district and join it to another 
contiguous thereto. The only provisions of the statute applicable to such pro· 
cedure are found in section 4735-1, G. C., as above quoted. 

I am of the opinion therefore, in answer to your question, that the petition 
for the resubmission to the electors of Gratis township rural school district of the 
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proposition to dissolve said district and join it to West Elkton village school 
district, as signed by twenty-five per cent. of the electors of said rural school 
district, complied with the requirements of said section 4735-1, G. C., and that the 
action of the board of education of said rural school district was authorized by 
said statute. The election was therefore legal providing said board of education 
complied with the other requirements of the statute governing the submission of 

. said question to a vote of the electors. 

597. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

GOVERNOR-NOT REQUIRED TO ISSUE PROCLAMATION TO HAVE 
LIMA STATE HOSPITAL OPENED-GOVERNOR AND SECRETARY 
OF STATE REQUIRED TO ISSUE CERTIFICATE TO EACH OF 
COURTS OF STATE THAT HOSPITAL IS OPEN TO RECEIVE 
PATIENTS. 

The law does not require the govemor of Ohio to issue a proclamation stating 
that ·the Lima State Hospital is open and ready for the ,.eception of inmates, but 
does require a certificate of the governor and secretary of state to the courts to 
that effect. Form of certificate suggested. 

CoLUMBus, Oaro, July 12, 1915. 

RoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR:-Under date of July 2nd you requested my opinion on the 

following matters: 

(1) "Does the law require the governor of Ohio to issue a procla­
mation stating that the Lima State Hospital is open and ready for the care 
of patients before the courts are authorized to commit criminal insane to 
that institution? 

(2) "If s~, in order that there may be no mistake about the matter, 
I very respectfully request that you indicate the proper form of such proc­
lamation." 

The statute under which the Lima State Hospital was erected is found in the 
98th volume of Ohio Laws, page 236, and is entitled "An act to provide for the 
erection, organization and management _of the Lima State Hospital for Insane." 

Section 1 of said act provides that the hospital shall be known as "The Lima 
State Hospital." 

Section· 25 thereof provided as follows: 

"This act shall go into effect on and after its passage, except that the 
provisions of sections twelve (12) to fifteen (15), inclusive, shall not have 
the force of law until the Lima State Hospital is ready for the receptiou 
of insane, which fact shall then be certified to the courts by the governor 
and secretary of state." 

Section 12 of said act provided for "persons not indicted because of insanity." 
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Section 13 provided for "disposition of insane under indictment." 
Section 14 provided for "persons acquitted because of insanity." 

1217 

Section 15 provided for "commitment of insane persons previously convicted 
for certain crimes." 

Sections 12, 13, 14 and 15 of the original act, are now found in the General 
Code of Ohio, under sectional numbers 2003, 13577, 13614, 13615 and 13679. Original 
section 25 of the act was repealed at the time of codification, but the provisions 
thereof were incorporated in the various sections of the General Code hereinbefore 
referred to. 

Section 2003, G. C., reads as follows: 

"\Vhen in an inquest of lunacy a judge of the probate court finds to be 
insane a person theretofore convicted of arson, assault, rape, robbery, 
burglary, homicide, or attempt to commit such acts, he shall commit such 
person to the Lima State Hospital if ready for the reception of inmates, 
which fact shall be certified to the courts by the governor and secretary of 
state." 

Section 13577, G. C., reads as follows : 

''If a grand jury upon investigation of a person accused of crime 
finds such person to be insane, it shall report such finding to the court of 
common pleas. Such court shall order a jury to be impaneled to try whether 
or not the accused is sane at the time of such impaneling, and such court 
and jury shall proceed in a like manner as provided by law when the 
question of the sanity of a person indicted for an offense is raised at any 
time before sentence. If such person is then found to be insane, he shall 
be committed to the Lima State Hospital until restored to reason. This 
section shall not be in force and effect until the Lima State Hospital is 
ready for the reception ·of inmates as certified to the courts by the governor 
and secretary of state." 

Section 13614, G. C., reads as follows: 

"If a person under indictment appearing to be insane, proceedings 
shall be had as provided for persons not indicted because of insanity. If 
such person is found to be insane he shall be admitted to the Lima State 
Hospital and restored to reason when the president thereof shall notify 
the prosecuting attorney of the proper county who shall proceed, as 
provided by law, with the trial of such person under indictment." 

Section 13615, G. C., reads as follows: 

''The next preceding section shall not be in force and effect until the 
Lima State Hospital is ready for the reception of inmates as certified to 
the courts by the governor and secretary of state." 

Section 13679, G. C., reads as follows: 

"\Vhen a person tried upon an indictment for an offense is acquitted 
on the sole ground that he was insane and proceedings are had thereafter 
as provided by law, he shall be committed to the Lima State Hospital. This 

2-Yol. II.-A. G. 
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section shall not be in force and effect until the Lima State Hospital is 
ready for the reception of inmates as certified to the courts by the gov­
ernor and secretary of state. 

Undel" section 2003, supra, the probate court is to commit the person there­
under to the Lima State Hospital, if ready for the reception of inmates, the fact 
of the hospital being so ready to be certified to the courts by the governor and 
secretary of state. 

Section 13577 provides that a person found insane thereunder shall be com­
mitted to the Lima State Hospital, but that such sectfon shall not be in force until 
the Lima S~e Hospital is ready for the reception of inmates, as certified to by 
the governor and secretary of state. 

Section 13615 provides that section 13614 shall not be in effect until such 
· chtificate is given. 

Section 136'79 provides that such section shall not be in force until a c~rtificate 
is given. 

Nowhere, however, is there any provision for a proclamation to be issued by 
the governor. 

"Proclamation" is defined in 32 Cyc., 571, as follows: 

· "The act of proclaiming; a declaration or notice by public outcry; a 
public notice in writing given by a state or city official of some act done 
by the government, or to be done by the people; the act of causing some 
state matters to be published or made generally known; a written or 
printed document in which are contained such matters issued by proper 
authority; a notice publicly given of anything whereof the executive 
thinks fit to inform and notify the public; a publication by authority; an 
official notice given to the public." 

X ew Standard Dictionary: 

"Proclamation: (Law) An· official public notification by some execu­
tive authority of the occurrence of an event important to the public, or 
of command, caution, or warning in relation to a matter impending." 

The statutes only provide for a certificate by the governor and secretary of 
state to the courts. Xowhere is there found any intent on the part of the legis­
lature that the public generally shall be informed of the fact of the opening of the 
Lima State Hospital. And such certificate is only for the purposes mentioned in 
the sections of the General Code hereinbefore set out and for the information of 
the courts of this state, which would have jurisdiction in the matter. 

Therefore, in answering your first question, I would state that the governor 
of Ohio is not required by law to issue a proclamation in regard to the matter, 
but that he and the secretary of state are required to issue a certificate to each 
of the courts of the state that the Lima State Hospital is now. ready for the 
reception of inmates. 

(2) You request me to indicate the proper form of a proclamation. 
Herewith I indicate what to my mind would be a proper form of the certificate 

to be issued to the courts: 

''\Ye, Frank B. \\'illis, as goYernor of the state of Ohio, and Charles 
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Q. Hildebrant, as secretary of state of the state of Ohio, in pursuance of 
the authority in us vested by law, do hereby certify that the Lima State 
Hospital is now ready for the reception of inmates. 

IX TESTDIOXY \\'HEREOF, I, Frank B. Willis, as governor of 
the state of Ohio, have hereunto subscribed my name and affixed the 
great seal of the state of Ohio, and I, Charles Q. Hildebrant, as secretary 
of state of the state of Ohio, ha\·e hereunto subscribed my name and 
affixed my official seal, at Columbus, Ohio, this .------------------day of 
------------------------A. D., 1915. 

"(Great Seal of the State of Ohio) 

"(Seal of Secretary of State) ' 

Governor of Ohio. 

Secretary of State." 
Respectfully, 

Eow ARD C. TVRNER, 

Attomey General. 

SUSPENSIOX OF SENTENCE-POWER OF COURTS TO SUSPEXD SEN­
TENCE OF A PERSON WHO HAD THERETOFORE BEEN IMPRIS­
ONED FOR CRIME-DECISION IN 83 0. S., 447, FOLLOWED. 

Following the decisio11 in State v. Whiting, 83 0. S., 447 (decided without 
opinion). Courts have power to suspend the sentence of a person who had there­
tofore been imprisoned for crime, and place the defendant on probation notwith­
standing the provisions of section 13706, G. C. 

CoLUMBlJS, OHio, July 12, 1915. 

HaN. A. ::0.1. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 
DEAR Sm:-Your letter of July 1, 1915, requesting my opinion, received and 

is as follows : 

'.'Section 13706 of the General Code reads as follows: 
"'In prosecutions for crime, except as hereinafter provided, where 

the defendant has pleaded or been found guilty, and the court or magis­
trate has power to sentence such defendant to be confined in or committed 
to the penitentiary, the reformatory, a jail, workhouse, or correctional 
institution, and the defendant has never before been imprisoned for crime, 
either in this state or elsewhere, and it appears to the satisfaction of the 
court or magistrate that the character of the defendant and circumstances 
of the case are such that he is not likely again to engage in an offensive 
course of conduct, and that the public good does not demand or require 
that he shall suffer the penalty imposed by law, such court or magis­
trate may suspend the execution of the sentence and place the defendant 
on probation in the manner provided by law.' 

"One A. F. Clause was indicted by our grand jury for grand larceny 
and upon arraignment entered a plea of guilty to this charge. This man 
has a wife and seven children totally dependent upon him for support. 
He has heretofore been in prison for crime. The trial judge believes 
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that the character of the defendant and the circumstances of the case 
are such that he is not likely again to engage in an offensive course of 
conduct and that the public good demands that he shall not suffer the 
penalty imposed by law, but the court has considerable doubt as to his 
right and power to invoke the terms of this statute in this case, al­
though, owing to the dependent condition of his family upon the de­
fendant, he is desirous of taking advantage of this law, if it can be 
done legally. Judge Anderson has suggested that I communicate with 
you for the purpose of securing an expression of opinion from you 
covering this question." 

The question presented by you is clearly covered by section 13706 of the 
General Code, quoted by you, and under the provisions of that section, if recog­
nized and enforced by the courts, the defendant, having been heretofore im­
prisoned for crime, is not eligible to be placed on probation. 

However, in answering your question, it is necessary to take into considera­
tion the case of State of Ohio v. Jeanette Whiting, decided at the 1910 term of 
the supreme court of this state and reported without opinion in 83 0. S., 447 .. 

That case originated in the common pleas court of the fourth judicial district 
of the state of Ohio and was tried before Hon. R. M. Wanamaker, then judge of 
the common pleas court in that district. Jeanette Whiting was indicted by the 
grand jury of Summit county on a charge of cutting with intent to wound. She 
was tried and convicted and Judge Wanamaker sentenced her to be imprisoned 
in the penitentiary of this state for the period of two years and to pay the costs 
of prosecution, which sentence was suspended by the court in the following 
language: 

"It is further ordered and adjudged by the court notwithstanding the 
fact that said defendant has heretofore at about the 30th day of July, 
1907, been imprisoned in the workhouse at Cleveland this state, as pun­
ishment for the offense of unlawfully cutting another person, that the 
sentence herein imposed imprisoning the defendant in the penitentiary of 
this state be suspended upon the following conditions, to wit: 

"1st. That said defendant pay or cause to be paid to the satisfaction 
of the clerk of this court the costs in this case. 

"2nd. That said defendant report to this court every six months here­
after and bring with her affidavits of her parents and employers showing 
that she has been guilty of no violation of law and has lived an upright, 
sober, industrious and moral life, which reports are to continue for the 
period of two years at which time the court will make further order as 
to the conditions of the suspension of the sentence herein. The court in 
making the above suspension does not make the same under authority of 
an act entitled, "An act to provide for probation of persons convicted of 
felonies and misdemeanors," but does so under claimed inherent authority 
on the part of the court to suspend such sentence. To all of which order 
of suspension the prosecuting attorney on behalf of the state of Ohio here 
and now excepts." · 

The prosecuting attorney, on leave, filed a bill of exceptions in the supreme 
court on the sole question of the power of the court to suspend said sentence in 
the face of undisputed evidence that the defendant had been theretofore im­
prisoned for crime. 

The briefs filed in the case show that this was the only question under con­
sideration, the prosecuting attorney contending that the court was bound to observe 
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the provisions of section 13i06 of the General Code, quoted above, and the attorney 
for the defendant claiming that the suspension was justified by reason of the in­
herent power of the court to suspend the sentence. 

As stated above, the case was decided by the supreme court October 11, 1910, 
without opinion, overruling the exceptions of the prosecuting attorney, Crew, 
Davis, Shauck and Price, judges, concurring. 

In the absence of an opinion by the court it is, of course, impossible to say 
absolutely what the grounds of t~e decision were, but, as there was only one 
question raised in the case, it is safe to assume that the decision was based on 
the claimed inherent right of the court to suspend the sentence. 

Therefore, in the light of this decision and until it is overruled by the supreme 
court, I am compelled to advise you that, notwithstanding the plain provisions 
of sections 13i06, et seq., of the General Code, the court has the inherent power 
to suspend the sentence of the defendant in question. The entry should show 
that the suspension is made under the inherent power of the court and not under 
the statute. 

This opinion is based solely upon the Whiting decision, above referred to, and 
my duty to follow the decisions of the supreme court. 

599. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SUPERH\TENDEXT OF BANKS- BO~DS OF l\IUNICIP ALITIES OF 
OTHER STATES CAN BE DEPOSITED AS SECURITY FOR MUNIC­
IPAL FUNDS WITH A BANK ACTING AS DEPOSITORY OF SUCH 
MUNICIPAL FUND. 

Legally issued bonds of ntws and villages of any state or territory of the 
United States may be accepted by the proper municipal officers as security for numic­
ipal funds deposited with a bank which has been legally designated as a depository 
of such municipal funds. 

COLUMBUS, OHIO, July 12, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your Jetter of July 8, 1915, as follows: 

"\Vould you please advise us as to whether or not bonds of munic­
ipalities of states, other than Ohio, can be used as security for municipal 
funds in this state? 

"Section 4295 of the General Code seems to make it perfectly clear 
that they can be used as security for all moneys other than state funds. 
However, we are asking for your opinion for our future guidance." 

I take it from the language of your letter that you desire my opinion as to 
whether or not the proper municipal officers of an Ohio municipality are authorized 
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to accept as security for municipal funds deposited in a bank which has been 
properly designated as a municipal depository, legally issued bonds of any city or 
village of any other state or territory of the United States. 

Section 4295 of the General Code, referred to in your letter, (103 0. L., 113) 
is as follows: 

"The council may provide by ordinance for the deposit of all public 
moneys coming into the hands of the treasurer, in such bank or banks, 
situated within the municipality or county, as offer, at competitive bidding, 
the highest rate of interest and give a good and sufficient bond issued by 
a surety company authorized to do business in the state, or furnish good 
and sufficient surety, or secure said moneys by a deposit of bonds or other 
interest bearing obligations of the United States or those for the pay­
ments of principal and interest of which the faith of the United States is 
pledged, including bonds of the District of Columbia; bonds of the state 
of Ohio or of any other state of the United States; legally issued bonds 
of any city, village, county, township or other political subdivision of this 
or any other state or territory of the United States and as to which there 
has been no default of principal, interest or coupons, and which in the 
opinion of the treasurer are good and collectible providing the issuing 
body politic has not defaulted at any time since the year 1900, in the 
payment of the principal and interest of any of its bonds, said security to 
be subject to the approval of the proper municipal officers, in a sum not 
less than ten per cent. in excess of the maximum amount at any time to 
be deposited. And whenever any of the funds of any of the political 
subdivisions of the state shall be deposited under any of the depository 
laws of the state, the securities herein mentioned, in addition to such other 
securities as are prescribed by law, may be accepted to secure such deposits." 

The language of the section above quoted, relative to the question submitted, 
is clear and susceptible of but one interpretation. 

I am, therefore, of the opinion that legally issued bonds of any city or village 
of any other state or territory of the United States, as to which bonds "there has 
been no default of principal, interest or coupons, and which in the opinion of the 
treasurer are good and collectible providing the issuing body politic has not de­
faulted at any time since the year 1900 in the payment of the principal and (or) 
interest of any of its bonds, said security to be subject to the approval of the 
proper municipal officers," may be accepted by the proper officers of an Ohio 
municipality as security for municipal funds deposited in a bank which has been 
lawfully designated as a depository for such municipal funds. The bank having 
such bonds as security should furnish information by certificate or otherwise to the 
satisfaction of the municipal officers showing that such securities meet the re­
quirements of the language above quoted. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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CIVIL SERVICE CO~L\IISSIOX-ASSISTAXT FOR TAX CO~L\IISSIOX­
IX CLASSIFIED SERYICE IF PRACTICABLE TO DETER~IIXE ::\IERIT 
AXD FITXESS BY CO~IPETITIVE EXA::\1INATIOX-PRACTICABIL­
ITY TO BE DETER~liXED BY STATE CIVIL SERVICE CO~DIISSIOX. 

The position of assistant for the tax commission, for ~dzich an appropriation 
of $900.00 is made by house bill ]\' o. 701, is in the classified service of the state 
civil service if it is practicable to determi11e the merit and fitness of applicants 
by competitive examinations. Tlze question of whether or not it is practicable to 
determine the merit and fitness of applicants by competitive examinations is o11e 
to be determined by the state civil service commission, its determinatio,~ to be based 
upo11 the nature of the duties to be performed by the assistant in question. 

CoLUMBus, Omo, July 12, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 have your communication under date of July 6, 1915, which 

reads as follows: 

"House bill :i\o. 701, line 2440 on page 100, provides for the appoint­
ment of an assistant. This has no reference whatever to line 2439, and 
should be construed by itself. 

"The duties to be performed by this assistant are those of a general 
nature, ranging from messenger to typist, and are impossible to classify. 
The civil service commission have informed this commission that they 
have no position under that name. 

"This commission would ask your opinion as to whether or not said 
assistant is in the classified service." 

The item contained in house bill l'\o. 701, and which is referred to• in the 
above quoted communication as line 2440, is as follows: 

"Assistant __ ------------------------------------------------$900.00 "· 

The item contained in said bill and which is referred to in the above quoted 
communication, as line 2439, which item immediately precedes the one above 
referred to, is as follows: 

''Corporation Accountant ----------------------------------$2,400.00." 

Waiving for the purpose of this opinion any question as to whether the 
assistant for which an appropriation of $900.00 is made is an assistant to the cor­
poration accountant or an assistant who is to perform such general duties as 
may be assigned to him by the tax commission, and adopting the view of the 
tax commission as to this feature of the matter, which is that the item referred 
to as line 2440 has no reference whatever to the item referred to as line 2439 and 
should be construed by itself, the inquiry of the tax commission then is as to 
whether the position of assistant. for which the appropriation now under considera­
tion was made, is in the classified or unclassified service. 

Section 4861-8 of the General Code, being section 8 of the civil service law 
now in force, provides as follows: 



1224 . ..L~XtJAL REPORT 

"The civil service of the state of Ohio and the counties, cttles and 
city school districts thereof shall be divided into the unclassified service and 
the classified service. 

"(a) The unclassified service shall comprise the following positions 
which shall not be included in ·the classified service, except as otherwise 
provided in section 19 hereof: 

"1. All officers elected by popular vote. 
"2. All heads of principal departments, boards and commissions ap­

pointed by the governor or by and with his consent or by the mayor, or 
if there be no mayor such other similar chief appointing authority of 
any city or city school district. 

"3. All officers elected by either or both branches of the general as­
sembly. 

"4. All election officers. 
"5. All commissioned, non-commissioned officers and enlisted men in 

the military service of the state. 
"6. All presidents, superintendents, directors, teachers and instructors 

in the public schools, colleges and universities; the library staff of any 
library in the state supported wholly or in part at public expense. 

"7. Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service com­
missions, authorized by law to appoint such a secretary, assistant or chief 
clerk. 

"8. The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals. 

"9. Bailiffs of courts of record. 
"10. Employes and clerks of boards of deputy state supervisors and 

inspectors of elections. 
"(b) The classified service shall comprise ail persons in the employ 

of the state, the counties, cities and city school districts thereof, not 
specifically included in the unclassified service, to be designated as the com­
petitive class. 

"1. The competitive class shall include all positions and employments 
now existing or hereafter created in the state, the counties, cities and 
city school districts thereof, for which it is practicable to determine the 
merit and fitness of applicants by competitive examinations. Appointments 
shall be made to, or employment shall be given in, all positions in the 
competitive class that are not filed by promotion, reinstatement, transfer 
or reduction, as provided in sections 15, 16 and 17 of this act and the 
rules of the commission, by appointment from those certified to the ap­
pointing officer in accordance with the provisions of section 13 of this act." 

It is evident from an examination of the ten subdivisions of the unclassified 
ser\'ice that the position now under consideration does not fall within any of 
such subdivisions unless it be the 7th, and I learn by inquiry that the tax com­
mission has already selected two other secretaries, assistants or clerks and designated 
the same as in the unclassified service: It therefore follows that the position of 
assistant now under consideration is within the classified service or competitive 
class, under the provisions of the section above quoted, if it is practicable to de­
termine the merit and fitness of applicants for such position by competitive examina­
tions. The fact that the state civil service commission has not as yet held any 
examinations for a position under this name and therefore has at present no 
eligible list, and the further fact that the duties to be performed by such assistant 
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are of a general nature ranging from messenger to typist, and that the position 
does not therefore fall under any of the classifications so far adopted by the 
state civil service commission, are all immaterial in the present inquiry, and in 
the absence of further and more explicit information, I am unable to say, as a 
matter of law, that the position in question is or is not within the classified 
service. The question to be determined is as to whether or not it is practicable 
to determine the merit and fitness of applicants by competitive examinations and 
that fact is one to be determined by the state civil servi<:e commission, its de­
termination to be based upon the nature of the duties to be performed by the 
assistant in question. In the absence of an abuse of discretion, the finding of 
the civil service commission will be final. 

Until the civil service commission finds that it is not practicable to determine 
the merit and fitness of an applicant by competitive examination, the position must 
be considered to be within the classified service. 

_Jl·'"" 
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Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY COC\:IJ\IISSIONERS-LEVIES-THREE MILL LIMITATION­
LEVY BY COUNTY COMMISSIONERS FOR IMPROVEMENTS TO BE 
PAID ON TAXABLE PROPERTY OF TOWNSHIP IS NOT LEVY 
MADE BY TAXING OFFICIALS OF TOWNSHIP FOR TOWNSHIP 
PURPOSES-TWO MILL LIMITATION-TEN MILL LIMITATION­
FIFTEEN MILL LIMITATION. 

The levy made by the commissioners of a county, under authority of section 
6956-14, G. C., to pay the county's proportion of the cost of improvements made 
under authority of sections 6956-1, et seq., G. C., is not one of the levies enumerated 
in section 5649-3a, G. C., and excluded by the provision of said statute from the 
three mill limitation for county purposes therein provided, and said levy must 
therefore come within said limitation. 

The levy made by said county commissioners on the taxable property of a: 
township in which an improvement is located, in whole or in part, to pay the pro­
portion of the cost of said improvement apportioned to said township by said 
county commissioners, u11der authority of section 6956-10, G. C., is not a levy 
made by the taxi11g officials of the township for township purposes, within the 
meaning of section 5649-3a, G. C., and said levy does 11ot have to come within the 
two mill limitation for township purposes provided by said section. 

Each of the levies above referred to must come within the ten mill limitation 
provided by section 5649-2, G. C., as amended in 103 0. L., 552 and the 15 mill 
limitation provided by section 5649-3b as amended in 103 0. L., 57. 

CoLUMBUS, Oaro, July 12, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GEXTLEMEN :-1 have your letter of July 1, 1915, in which you request my 

opinion on the following questions: 

"1. :\fay the county's share of the cost of the construction of a road, 
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improved under the provisions of sections 6956-1 to 6956-16, inclusive, be 
levied over and above the three mill limitation for county purposes, as 
provided by section 5649-3a? 

"2, May the township's portion of such cost be levied in excess of the 
two mill limitation provided by said section 5649-3a? 

"3. .:\fay either of such levies be in excess of either the ten mill 
or the fifteen mill limitation of the so-called one per cent. law?" 

Section 6956-10, G. C., relates to the apportionment of the cost of improving 
a county road by the commissioners of such county under authority of sections 
6956-1 to 6956-16, inclusive, of the General Code, and provides as follows: 

"\'Vhen the improvement is wholly within one county, the cost and 
expense of said improvement including all damages and compensation 
awarded shall be apportioned by the commissioners as follows: Not less 
than thirty-five per cent. (35%) nor more than fifty per cent. (50%) 
thereof shall be paid out of the proceeds of any levy or levies upon the 
grand duplicate of all the taxable property of the county, or out of any 
funds available therefor, as provided in section 6956-14 of this act; not 
less than twenty-five per cent. (25%) . nor more than forty per cent. 
( 40%) thereof shall be paid out of the proceeds of any levy or levies 
upon the grand duplicate of the county levied upon the taxable property 
of any township or townships in which said improvement may be situated 
in whole or in part, as provided in section 6956-14 of this act; and the 
balance, which shall not be less than twenty per cent. (20%) nor more 
than thirty-five per cent. (35%) thereof shall be assessed upon and collected 
from the owners of real estate lying and being within one mile from 
either side, end or terminus of the improvement and assessed according 
to benefits derived from the improvement as determined by the commis­
sioners. Such assessment shall be in addition to all other assessments 
authorized by law notwithstanding any limitations upon the aggregate 
amount of assessments on such property." 

Section 6956-11, G. C., provides: 

"vVhen any part of the improvement is in more than one county or 
along the line between two or more counties, the cost and expense of 
the entire improvement including all damages and compensation awarded 
shall be divided between the counties in which such improvement may be 
in the proportion the distance in such county bears to the whole distance 
improved, and the amount of expense so falling upon the several counties 
shall be assessed by the commissioners of said counties separately in the 
same manner and form as though the improvement was wholly in one and 
the same county, and in the proportion provided in the preceding section." 

Section 6956-14, G. C., provides: 

"The said proportion of the cost and expense of said improvement 
to be paid by the county shall be paid out of the state and county road 
improvement fund or out of any road, road improvement or road repair 
fund of the county available therefor. If there are not sufficient funds 
available therefor, then for the purpose of providing by taxation funds for 
the payment of the county's proportion of the cost and expense of all the 
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improvements made under the provisions of this act, the county commis­
sioners are hereby authorized to levy upon all the taxable property of the 
county a tax or taxes not exceeding in the aggregate in any one year the 
sum of one mill upon each dollar of the valuation of the taxable property 
in the county. Said levy shall be in a·ddition to all other levies authorized 
by law, notwithstanding any limitation upon the aggregate amount of such 
levies now in force. For the purpose of providing by taxation funds for 
the payment of said proportion of the cost and expense of all improvements 
made under the provisions of this act to be paid by the township or town­
ships in which such road improvement may be situated in whole or in part, 
the county commissioners are hereby authorized to levy upon all the 
taxable property of any township or townships in which such road improve­
ment is situated, in whole or in part, a tax not exceeding ten miils in any 
one year upon each dollar of the valuation of the taxable property in such 
township or townships. Said levy shall be in addition to all other levies 
authorized by law, notwithstanding any limitation upon the aggregate 
amount of such levies now in force." 

you inquire whether a levy made by the commiSSIOners of a county, under 
authority of section 6956-14, G. C., to pay its proportion of the cost and expense bf 
improving a county road under sections 6956-1, et seq., of the General Code, as 
apportioned by the said county commissioners, under authority of section 6956-10, 
G. C., must come within the three mill limitation for county purposes, as provided 
in section 5649-3a, G. C. 

Section 5649-3a provides in part as follows: 

"* * * The aggregate of all taxes that may be levied by a county, for 
county purposes, on the taxable property in the county on the tax list, 
shall not exceed in any one year three miils. The aggregate of all taxes 
that may be levied by a municipal corporation on the taxable property in 
the corporation, for corporation purposes, on the tax list, shall not exceed 
in any one year five mills. The aggregate of all taxes that may be levied 
by a township, for township purposes, on the taxable property in the 
township on the tax list, shall not exceed in any one year two mills. 
The local tax levy for all school purposes shall not exceed in any one 
year five mills on the dollar of valuation of taxable property in any school 
district. Such limits for county, township, municipal and school levies 
shall be exclusive of any special levy, provided for by a vote of the electors, 
special assessments, levies for road taxes that may be worked out by the 
taxpayers, and levies and assessments in special districts created for road 
or ditch improvements, over which the budget commissioners shall have no 
control. * * *" 

Section 5649-3a, G. C., is a part of the act of the general assembly known as 
the Smith one per cent law, which became effective June 2, 1911. Being of sub­
sequent enactment to the provisions of sections 6956-1 to 6956-15, inclusive, of the 
General Code, known as the Braun law, passed by the general assembly ::\Iay 10, 
1910, and which became effective :\fay 17, 1910, the provisions of said law, limiting 
tax levies in the various taxing districts of a county, must control. It follows, 
therefore, that, insofar as section 6956-14, G. C., is in conflict with said limitations, 
said section must be held to be repealed by implication by the provisions of section 
5649-2 to section 5649-5b, inclusive, of the General Code. 

In the case of Rabe et al v. Board of Education, 88 0. S., 403, the syllabus 
pro,·ides in part: 
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"1. Sections 5649-2 to 5649-Sb, General Code, inclush·e, limit the rate 
of taxes that can be levied in any taxing district for any and all purposes. 
Any statutes existing at the time of the passage of these sections, in direct 
conflict therewith and not specifically repealed thereby, are repealed by 
implication. 

"2. These sections of the General Code furnish the basis of cal­
culation for the issue of bonds in anticipation of income from taxes levied 
or to be levied." 

The provision of section 6956-14, G. C., limiting the levy which the commis­
sioners of a county may make to pay the county's proportion of the cost of 
improvements, made under authority of sections 6956-1, et seq., of the General Code, 
to one mill in any one year, is not in conflict with the limitations provided by 
sections 5649-2 to 5649-Sb, inclusive, of the General Code, and is therefore in full 
force and effect at the present time, but the provision of section 6956-14, limiting 
the levy which said county commissioners are authorized to make on the taxable 
property of a township in which said road improvement is located, in whole or in 
part, for the purpose of providing a fund for the payment of the proportion of 
the cost and expense of said improvement, made under the provisions of sections 
6956-1, et seq., of the General Code, to be paid by said township, to ten mills in 
any one year, is clearly in conflict with the provisions of said sections 5649-2 to 
5649-5b, inclusive, of the General Code. and is therefore repealed by implication. 

Inasmuch as the levy made by the county commissioners, under authority of 
said section 6956-14, G. C., to pay the county's proportion of the cost of im­
provements made under authority of sections 6956-1, et seq., of the General Code, 
is not one of the levies enumerated in the latter part of the provision of section 
5649-3a, G. C., above quoted, and which are excluded by said provision of said 
statute from the three mill limitation for county purposes therein provided, I am 
of the opinion, in answer to your first question, that said levy must come within said 
limitation. 

The levy made by the commissioners of a county under authority of section 
6956-14, G. C., on the taxable property of a township in which an improvement 
is located, in whole or in part, to pay the proportion of the cost of said im­
provement apportioned to said township by said county commissioners, under 
authority of section 6956-10, G. C., is not a levy made by the taxing officials of a 
township for township purposes, within the meaning of section 5649-3a, G. C. 
The trustees of said township have nothing whatever to do with the proceedings 
of the county commissimrers in making said improvement and have no control over 
the levy made by the county commissioners on the taxable property of said township. 

I am of the opinion, therefore, in answer to your second question, that said 
levy does not have to come within the two mill limitation for township purposes, 
provided by said section 5649-3a, G. C. 

Replying to your third question, I am of the opinion that, inasmuch as neither 
one of the levies referred to in your inquiry is made by the county commis­
sioners for sinking fund purp'oses to pay the principal and interest of indebted­
ness incurred prior to June 2, 1911, or thereafter incurred by a bond of the people, 
each of said levies must come within the ten mill limitation provided by section 
5649-2, G. C., as amended in 103 0. L., 552. Inasmuch as neither of said levies 
comes within the exceptions to the fifteen mill limitation which is provided by 
section 5649-5b, as amended in 103 0. L., 57, I am of the opinion that each of 
said levies must come within said limitation. 

Respectfully, 
Enw ARD C. TuRNER, 

Attor11ey General. 
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602. 

ADJCTAXT GEXERAL-\VITHO"CT AUTHORITY TO FURXISH RATIOXS 
OR OTHER SUPPLIES FOR RELIEF OF DESTITUTE ::\IINERS-XO 
SPECIFIC APPROPRIATIOX. 

There is 110 authority in la<•' for the state of Ohio to furnish rations or other 
supplies for the relief of destitute miners as no specific appropriation lzas been 
made by the general assembly for such purpose. 

CoLt:MBt:S, OHIO, July 13, 1915. 

Hox. FRAXK B. \VrLLIS, Govemor of Ohio, Columbus, Ohio. 
:\I Y DEAR GovERNOR :-In reply to your letter of June 30th, I wish to state that 

after a very careful search of the statutes I am unable to find any lawful way in 
which rations or other supplies can be furnished by the state of Ohio, through 
the office of the adjutant general or otherwise, for the relief of destitute miners, 
no specific appropriation having been made by the general assembly for that purpose. 

603. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

SYXOPSIS OF PETITION FOR REFEREXDUM ON LAW RELATING TO 
CEXSOR OF MOTIOX PICTURE FILMS, APPROVED. 

CoLVMBUS, OHio, July 13, 1915. 

::\1R. B. ]. SAWYER, Cleveland, Ohio. 
DEAR SIR:-You have submitted to me for my certificate a petition for refer­

endum, the synopsis of which reads as follows: 

"An act to amend section 871-48, 871-49 and 871-52 of the General 
Code, was passed May 19, 1915, approved ::\1ay 25, 1915, and filed in the 
office of the secretary of state ~lay 27, 1915; it amends the foregoing sec­
tions of the law relating to the censoring of motion picture films, as 
found in 103 0. L., pages 399, 400 and 401." 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled law. 

Respectfully, 
EDWARD c. TURNER, 

Attorney Ge11eral. 
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604 

TRAXSCRIPT OF PROCEEDI::-.JGS FOR ISSUE OF BOXDS BY BOARD OF 
EDUCATIOX OF PO:\IEROY VILLAGE SCHOOL DISTRICT, AP­
PROVED. 

CoLU:!IIBUS, Oaro, July 14, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GnnLEMEN: 

"In re: Bonds of the village school district of Pomeroy, Ohio, in the 
sum of five thousand dollars, accepted by the industrial commission under 
resolution adopted May 24, 1915." 

I hereby certify that I have examined the transcript of the proceedings of 
the bo<rrd of education of Pomeroy village school district relative to the issuance 
and sale of the above bonds; also the specimen bond and coupon attached. I 
find that the purpose for which said bonds are issued is authorized by law; that 
the proceedings of the said board of education and the other officers relative 
thereto have been regular and in conformity with statutory provisions; that the 
amount of said bonds and the tax levy which will be necessary to pay interest 
thereon and create a sinkjng fund sufficient for their redemption when due exceeds 
no statutory limitation; and that the form of said bonds and coupons, as indicated 
by the specimen copy, are properly. drawn. 

I, therefore, certify that said bonds, when properly executed and delivered, will 
constitute valid obligations of said village school district. 

605. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE CIVIL SERVICE C0:\1:\IISSIOX-LIBRARY STAFF-:\IESSENGER 
WITH CERTAIN DUTIES IS IX UNCLASSIFIED SERVICE. 

The messenger in the state library, whose duties are as follows: 

"Handles all mail and all shipments ·whether by freight or express, looks 
after the newspaper files, prepares maga:::ines a11d other periodicals for the 
state bi11dery, /zas charge of supplies, plates, 11ew books, a11d assists in 
keeping the property of the librar}' clean and orderly," 

is a member of the library staff of the state libraryJ and is, therefore, 111 the !til­

classified sen•ice under sectiol! 486-8 of tlze Gc11eral Code. 

CoLDlBl"S, Omo, July 14, 1915. 

Board of Librarj• Commissioners, Columbus, 0/zio. 
GEXTLDIEX :-I am in receipt of request for opinion from Hon. C. B. Gal· 

breath, state librarian, under date of June 28, 1915, as follows: 
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"I am asking your opinion relati\·e to the appointment of janitors and 
messengers under the board of library commissioners. I desire to know 
whether or not such employes are in the classified service. 

"In an opinion rendered by your office December 8, 1914, a copy of 
which is on file in this office, I find that the question involved seems to be 
answered in the following language: 

" 'The term 'library staff' does not necessarily mean all the employes 
of the library and if the legislature had intended to exempt all the em­
ployes of a library, it could have easily so expressed it. It is my conclusion 
that the library staff does not include all the employes of the library. It 
includes those employes which have to do with the handling of the books. 
It means something more than a janitor or porter.' 

''Are we to understand that the board of library commissioners must 
employ a janitor or messenger from eligible applicants certified by the 
civil service commission?" 

In response to a request for further information relative to the employment 
of a janitor by the board of library commissioners we were advised by :I.Ir. Gal­
breath, under date of July 6, 1915, that there was no appropriation made for a 
janitor either in the state library or the traveling library and, in view of that fact, 
of course the question of the employment of a janitor is eliminated from :l.f r. 
Galbreath's former request. 

I am also advised by Mr. Galbreath, under date of July 10, 1915, in response 
to an inquiry from t~is office as to the duties of the messenger, as follows: 

"The messenger handles all mail and all shipments whether by freight 
or express, looks after the newspaper files, prepares magazines and other 
periodicals for the state bindery, has charge of supplies, plates, new books 
and assists in keeping the property of the library clean and orderly." 

In :I.Ir. Galbreath's letter of June 28th he cites and quotes from an opinion of 
this department under date of December 8, 1914, being opinion No. 1282, copy of 
which he states is on file in his office. That opinion is in part as follows: 

"Section 8 of the civil service act, section 486-8, General Cod.:, places 
ten classes of positions in the unclassified service. In suhdivision 6 (a) the 
following are placed in the unclassified service: 

"All presidents, superintendents, directors, teachers and instructors in 
the public schools, colleges and universities; the library staff of any library 
in the state supported wholly or in part at public expense. 

"The library in question is supported at public expense. This is 
shown by section 14995, General Code, hereinafter quoted. Therefore, by 
virtue of section 8, subdivision 6 (a) of the civil service act the 'library 
staff' of the public library in Cincinnati is in the unclassified service. 

"The term 'library staff' is not defined by the civil service act. It must 
be given its ordinary meaning. 

"In section 8 of the civil service act the legislature has used the words 
'employes,' 'clerks' and 'officers,' and it is to be presumed that the legisla­
ture had in mind these terms when it adopted the provision as to a 'library 
staff.' If the legislature had used the word 'employes' or the words 'em­
ployes and officers,' there could be no doubt as to the intention. 

"The term 'library staff' does not necessarily mean all the employes 
of the library, and if the legislature had intended to exempt all the em­
ployes of a library, it could have easily so expressed it. 
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''It is my conclusion that the term 'library staff' does not include all 
the employes of a library. It includes those employes who have to do with 
the handling of the books. Tt means something more than a janitor or a 
porter." 

\Vhile the opinion above quoted was not directed to the specific question 
involved here, the question in that case being whether the state civil service com­
mission or the municipal civil service commission had jurisdiction over employes 
of the Cincinnati library, that library being "supported wholly or in part at public 
expense," yet it became necessary in an~wering that question to determine whether 
any of the employes of such a library were ip the classified civil service, and the 
distinction between members of the "library staff" and other employes of the 
library was made. 

I agree with the reasoning of that opinion and with the definition therein 
contained as to what constitutes the "library staff." The duties of the messenger 
in the state library, as outlined above, bring him within the definition and make 
him a member of the library staff. 
' I am of the opinion, therefore, that such messenger is in the unclassified 

service and that it is not necessary that he be selected from eligible lists certified 
by the civil service commission. 

606. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

HOUSE BILL NO. 657 UXCONSTITUTIO~AL-ACT AUTHORIZIXG 
BOARD OF EDUCATION OF PICKAWAY COUNTY TO PAY SAMUEL 
:\1. SARK CERTAIN A:VIOUXT, RETROACTIVE. 

The provisions of house bill No. 657, as passed by the gweral assembly Jlay 
27th, and approved by the governor May 29, 1915, are in conflict with that part of 
section 28, article 2 of the constitution, which provides that: "The general assembly 
shall have no Power to Pass retroactive laws," and said special act is therefore 
unconsti tu ti onal. 

CoLUMBUS, 0Hro, July 14, 1915. 

HoN. :\lEEKER TERWILLIGER, Prosecuting Attonzey, Circleville, Ohio. 
DEAR SIR :-I have your letter of June 10, 1915, enclosing certain memoranda, 

including a copy of the opinion of Judge Goldsberry of the court of common 
p'!eas of Pickaway county in the case of Samuel M. Sark, plaintiff, v. John H. 
Cook, 0. P. Clutts and J. S. \Vorrall, defendants, No. 13478 in said court, also 
a copy of the opinion of the court of appeals of the fourth appellate district of Ohio. 

You request my opinion as to the constitutionality of house bill X o. 657, as 
passed by the general assembly :\lay 27th, and approved by the governor :\lay 29, 
1915. entitled "an act to authorize the board of education of Pickaway county to 
pay Samuel :\I. Sark for services as district superintendent of schools in said 
county." 

This act provides as follows: 
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"Be it enacted by the general assembly of Ohio; section 1, that the 
board of education of Pickaway county, Ohio, be and is hereby authorized 
and directed to allow and pay to Samuel M. Sark, out of a1~y funds u11der 
its control not otherwise appropriated the sum of four hundred and sixteen 
dollars and sixty-six cents, being the amount of his salary for the period 
from August 1, 1914, to January 1, 1915, as district superintendent for the 
supervision district composed of ~Iuhlenberg and 1Ionroe townships in said 
county of Pickaway. Upon the order of the said county board of educa­
tion, the clerk of said board is hereby authorized and directed to issue his 
duplicate warrant in favor of Samuel ~1. Sark for the above amount." 

The facts in connection with the above controversy are briefly and concisely 
stated by Judge Goldsberry in his opinion, as follows: 

"It appears from the agreed statement of facts that at a joint 
meeting of the board of education of ~Iuhlenberg and Monroe townships, 
held July 24, 1914, said townships agreed to join to form a supervision 
district and that plaintiff was by said joint supervision district employed 
as superintendent thereof at a salary of one thousand dollars for the 
school year 1914-1915; that a certificate of said joinder of said townships 
into a supervision district and the employment of plaintiff by the said boards 
of education of said townships, as aforesaid, was, on July 24, 1914, delivered 
to 0. :\I. Dick, a member of the county board of education of Pickaway 
county, Ohio, and that the same was by him filed with the county auditor 
of said county on July 25, 1914, and which was before the county board 
took any action dividing the county into supervision districts; that for the 
school year ·1913-1914, Muhlenberg township rural school district employed 
A. J. Dunkel as superintendent of its schools, and said A. J. Dunkel 
served and acted as such for said school year; that for the school year 
1913-1914, Monroe township rural school district employed Earl D. \Volfe 
as superintendent of its schools and that said Earl D. Wolfe served and 
acted as such qntil November 14, 1913, on which date he resigned and that 
no person was employed thereafter by the board of education of said 
Monroe township rural school district to act as superintendent of its 
schools for the remainder of said school year and no person served as 
such superintendent for said school year from and after X ovember 14, 
1913; that prior to July 24, 1914, the board of education of 11uhlenberg 
township rural school district had not employed a superintendent for its 
schools for the school year 1914-1915. And that prior to July 24, 1914, the 
board of education of Monroe township rural school district had not 
employed a superintendent for its schools for the school year 1914-1915; 
that said ~Iuhlenberg and ~Ionroe township rural school districts are con­
tiguous districts and join each other. 

* 
"It is admitted that the school district formed by the union of ~~ uhlen­

berg and ~lonroe townships has duly certified that it will employ a super­
intendent and that it duly applied to the county board of education to con­
tinue it as a separate supervision district. 

* * $ * * * * * * 
"The county board of education of Pickaway county, Ohio, on Sep­

tember 9, 1914, annexed ~Iuhlenberg rural school district for supervision 
purposes to Jackson township rural school district, of which last named 
school district 0. P. Clutts, one of the defendants herein, is superintendent, 
and that said board of education on September 9, 1914, annexed ~Ionroe 
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township rural school district to Deer Creek township rural school district, 
of which last named school district }. S. Worrall, one of the defendants 
herein, is superintendent." 

After a careful consideration of the statutes applicable to the facts Judge 
Goldsberry held that, after :;._fay 21, 1914, (the date when the new school law, 
so-called, became effective) the township rural school districts of Muhlenberg and 
l\Ionroe could not unite to form a school district for supervision purposes; that 
the county board of education was authorized to annex Muhlenberg township rural 
school district to Jackson township rural school district for supervision purposes, 
and to annex Monroe township rural school district to Deer Creek township rural 
school district for supervision purposes; under authority of section 4740, G. C., as 
amended in 104 0. L., 141, which provides in part as follows: 

"Any school district or districts, having less than twenty teachers 
isolated from the remainder of the county school district by supervision 
districts provided for in this section, shall be joined for supervision pur­
poses to one or more of such supervision districts, but the superintendent 
or superintendents already employed in such supervision district or districts 
shall be in charge of the enlarged supervision district or districts until a 
vacancy occurs." · 

The agreed statement of facts submitted in said case showed that said town­
ship rural school districts were isolated from the remainder of the county school 
district within the meaning of the above provision of section 4740, G. C., and 
employed less than twenty teachers. 

The court denied the injunction prayed for by the plaintiff and dismissed his 
pehtwn. The case was then appealed to the court of appeals for the fourth 
appellate district, and that court affirmed the judgment of the court of common 
pleas. 

Under the provision of the act above referred to it will be observed that the 
board of education of Pickaway county is authorized and directed to pay the 
claim of the said Samuel l\1. Sark "out of any funds under its control not other­
wise appropriated." 

The only fund under the control of the county board of education is the 
"county board of education fund" which is derived from the following sources: 

(1) Under section 4744-3, G. C., as found in 104 0. L., 143, which provides: 

"The county auditor when making his semi-annual apportionment of the 
school funds to the various village and rural school. districts shall retain 
the amounts necessary to pay such portion of the salaries of the county and 
district superintendents as may be certified by the county board: Such 
amount shall be placed in a separate fund to be known as the "County 
board. of education fund." The county board of education shall certify 
under oath to the state auditor the amount due from the state as its share 
of the salaries of the county and district superintendents of such county 
school district for the next six months. Upon receipt by the state auditor 
of such certificate, he shall draw his warrant upon the state treasurer in 
favor of the county treasurer for the required amount, which shall be 
placed by the county auditor in the county board of education fund." 

(2) From fees collected from applicants for examination, by the board of 
county school examiners under authority of section 7820, G. C., 104 0. L., 104. 
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(3) From the surplus transferable from the dog tax fund under section 5653, 
G. C., 104 0. L., 145, by direction of the county commissioners. 

The principal source of the county board of education fund is the one 
first above mentioned and under the provision of section 4744-3, G. C., as amended 
and as above quoted, it will be observed that the amount realized from this source 
is limited to the salaries of the county and district superintendents as certified to 
the county auditor by the county board of education. Inasmuch as the salaries 
of the county and district superintendents of Pickaway county, including the salaries 
of the said 0. P. Clutts and the said ]. S. Worrall, have been paid out of the 
county board of education fund of said county, it is evident that the only money 
in said fund at this time, if any, must have been derived from the second and third 
sources above mentioned. 

In view of the fact that, under provisions of the statutes several other expendi­
tures must be made out of said fund, such as the actual and necessary expenses 
of members of the county board and county superintendent incurred in attendance 
upon any meeting of said board (section 4734, G. C., 104 0. L., 137), the allow­
ance to the county superintendent for traveling expenses and clerical help (section 
4744-1, G. C., 104 0. L., 143), and the expenses of conducting the county teachers' 
institute (section 7860, G. C., 104 0. L., 156), I am unable to see how the county 
board of education would have sufficient money in the county treasury to the credit 
of the county board of education fund, at the time said special act would become 

·effective, out of which the claim of Samuel J\f. Sark might be paid, assuming that 
said act is valid. In this connection the fact must be borne in mind that the county 
board of education has no authority in law to levy a tax for any purpose and no 

. additional authority would be conferred by the provisions of said house bill No. 657. 
However, under the decisions of the courts above referred to, the supervision 

district composed of Muhlenberg and ~ionroe township rural school districts, and 
the office of district superintendent of such supervision district never existed. 
Said rural school districts were properly annexed to adjoining supervision districts 
for supervision purposes, the schools of said rural school districts were supervised 
for said year 1914-1915, and said districts contributed their proper shares of the 
salaries of the district superintendents, who were lawfully employed to supervise 
said adjoining supervision districts and were regularly certified to the county 
auditor by the county board of education. The salaries of said superintendents 
were also certified to said county auditor who performed the duties required of 
him by the above provisions of section 4744-3, G. C., when making his semi-annual 
apportionment of the school funds to the various village and rural school districts, 
by retaining the amount necessary to pay such portion of the salaries of the county 
and district superintendents as was certified to him by said county board of 
education. 

From the agreed statement of facts in the above case it appears that on Sep­
tember 10, 1914, ::\Ir. Sark was duly notified by the county board of education of 
its action in annexing said township rural school districts to said adjoining super­
vision districts for supervision purposes. 

It seems clear, therefore, that there is not now and never has been either a 
legal or moral obligation on the part of the county board of education to pay the 
claim of Mr. Sark. 

If I am correct in this conclusion the question naturally arises has the legisla­
ture power by a special act to authorize and direct the county board of education 
of Pickaway county to pay said claim; in other words, does the special act above 
referred to violate any provision of the constitution of Ohio? 

It is well settled that a statute should never be declared unconstitutional by 
the courts if the case can be disposed of on any other tenable grounds; that the 
oresumption is always in favor of the validity of a law and it is only when there 
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is a clear usurpation of power, or a manifest assumption of authority, or a clear 
incompatibility between the constitution and the law that judicial tribunals will 
refuse to execute it. Ireland v. Turnpike, 19 0. S., 369; State v. Garver, 13 0. C. 
D., 140; State ex rei. v. Baker, 55 0. S., 1. 

"Statutes are always presumed to be constitutional and this presump­
tion will be indulged in by the courts until the contrary is clearly shown. 
This rule is one of universal application and the principle is equally well 
established that statutes will be construed, whenever, wherever, it is possible 
to do so, so that they shall harmonize with the constitution, to the end 
that they may be sustained." 8 Cyc. 801, Senior v. Ratterman, 44 0. S., 661. 

The answer to your question, however, calls for an opinion as to the consti­
tutionality of said house bill N"o. 657, and you call my attention to the provision 
of section 28 of article 2 of the constitution, which provides in part: 

"The general assembly shall have no power to pass retroactive laws 
or laws impairing the obligation of contracts." 

In the case of Rairden & Burnet v. Holden, Admr., etc., 15 0. S., 207, the 
court, in commenting on the above provision of the constitution, said: 

"Since the introduction of this prohibition into the fundamental law of 
our state, this court has not had occasion to define it; and so far as we are 
aware no similar provision is to be found in the constitution of any of the 
states of the union, except in that of New Hampshire, which declared that 
'retrospective laws are highly injurious, oppressive and unjust. No such 
laws should, therefore, be made either for the decision of civil cases, or the 
punishment of offenses.' The words 'retrospective' and 'retroactive' as 
applied to laws, seem to be synonymous; and as such they are used inter­
changeably by Mr. Sedgwick in his treatise on Constitutional Law. In The 
Society v. Wheeler, 2 Gallison's R., 139, a case arising under the constitu­
tion and laws of N" ew Hampshire, Mr. Justice Story thus defines a retro­
spective law. 'Upon principle, every statute which takes away or impairs 
vested rights, acquired under existing laws, or creates a new obligation, 
imposes a new duty, or attaches a new disabilty, in respect to transactions 
or considerations already passed, must be deemed retrospective.' * * * 

"Judge Story's definition of 'retrospective laws' was quoted with 
approval by the superior court of judicature of New Hampshire in Dow 
v. Norris, 4 N. H. R., 16, and in subsequent cas~s seems to have been 
steadily adhered to and to have been accepted as furnishing the proper 
rule of decision." 

In the case of Miller et a!. v. Hixson, Treasurer, 64 0. S., 39, the first branch 
of the syllabus provides: 

"A statute which imposes a new or additional burden, duty, obligation, 
or liability, as to past transactions, is retroactive, and in conflict with that 
part of section 28, article 2 of the constitution, which provides that, 'The 
general assembly shall have no power to pass retroactive laws.' " 

In the case of State v. Board of Education, 22 0. C. C., 244, the court held 
that the act of the general assembly, as found in 94 0. L., 563, authorizing the 
board of education of a certain township to pay to the board of education of a 
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special school district set off and created therein a sum of money equal to the 
equitable share due the latter from the township school funds, was a retroactive 
law in that it attempted to create and enforce a liability that did not before exist, 
in dolation of section 28, article 2 of the constitution. 

The special act of the legislature above referred to, as found in 94 0. L., 563, 
was as follows: 

"Be it enacted by the general assembly of the state of Ohio: 
"Section 1. That the board of education of said Northfield township 

be hereby authorized to pay to the board of education of said Macedonia 
special school district said sum of eight hundred and eighty-five dollars and 
sixty-two cents as the equitable share of said surplus fund due said special 
school district, being based upon the relative value of the taxable property 
in said special school district and the taxable property of the entire town­
ship." 

It will be observed that in the special act above quoted and considered by the 
court, in the case of State v. Board of Education, supra, the legislature attempted 
to authorize the board of education of the township to pay to the board of education 
of the special district set off and created therein the equitable share of the town­
ship school funds and the court, for the reason above given, held said act uncon­
stitutional. 

It seems clear that inasmuch as the special act in question, by its terms, not 
only authorizes but directs the board of education of Pickaway county to pay the 
claim of Samuel M. Sark out of any funds under its control not otherwise appro­
priated, said special act is in violation of the above provision of the constitution in 
that it attempts to create and enforce a liability that did not before exist. 

vVhile in the case of State ex rei. Ampt, et a!. v. Gibson, Treas., etc., 4 0. C. C. 
(N. S.) 433, it was held that the general assembly may pass an act authorizing a 
county to pay a demand not legally enforcible, but which, in good conscience, it 
ought to pay, the constitutionality of the special act in question is not supported 
by the decision of the court in this case for the reason that there is no moral 
obligation on the part of the board of education of Pickaway county to pay said 
claim. 

In the case of Board of Education v. State, 51 0. S., 531, the first branch of 
the syllabus provides: 

"Where no obligation, legal or moral, rests upon a board of education, 
to pay a claim asserted against it by a private individual, an act of the 
general assembly, procured by the claimant, commanding such board to levy 
a tax for its payment is unconstitutional and void." 

I am of the opinion therefore in answer to your question that, inasmuch as 
there is neither a legal nor a moral obligation on the part of said board of educa­
tion to pay said claim, the legislature was without power to authorize and direct 
the payment of said claim; that the provisions of house bill No. 657, violate the 
abo,·e provision of the constitution, and that said special act is therefore uncon­
stitutional. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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607. 

FOR::O.I OF RESOLUTIOX FOR USE UNDER SECTIO?\ 13971 OF THE 
APPENDIX TO THE GEXERAL CODE OF OHIO-SALE OF CANAL 
LAXDS. 

CoLUMBus, OHIO, July 14, 1915. 

HoN. JoHN I. MrLLER, Superi11le11dent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 9, 1915, in which you transmit 

to me resolutions providing for the sale of certain canal lands in the village of 
\Vaverly, Pike county, Ohio. There are two tracts of land involved, each valued at 
$500.00, and it is proposed to sell one tract to Albert Foster and the other tract to 
Philip Lor bach, Jr. 

I have carefully examined the records of your proceedings in these matters 
and find that all the jurisdictional facts exist. The adoption of a formal resolution 
is manifestly an appropriate and proper method by which the governor, attorney 
general and superintendent of public works may exercise the powers conferred 
upon them by section 13971 of the Appendix to the General Code. It is my opinion, 
however, that this resolution should recite all the jurisdictional facts and I there­
fore suggest the substitution of the following form of resolution for the one pre­
pared by you. 

Office of the Governor of Ohio. 
Columbus, Ohio, ------------------------, 1915. 

The governor of Ohio and the attorney general of Ohio, having duly 
considered the request of John I. Miller, superintendent of public works of 
Ohio, relating to the sale of a certain described tract of land located in 
the village of Waverly, Pike county, Ohio, to one Albert Foster, hereby join 
with said superintendent of public works in the adoption of the following 
resolution: 

WHEREAS, It has been found by John I. Miller, superintendent of 
public works of the state of Ohio, that the state of Ohio is the owner in 
fee simple of the following described land, to wit: 

That portion of the abandoned Ohio canal property in the village of 
· \Vaverly, Pike county, Ohio, that lies east of the center line of the state 
canal property as shown by the survey of said canal made by W. 0. 
Sanzenbacher in the summer of 1912, and commencing at the southwesterly 
line of Market street in said village, and extending thence southeasterly 
175 feet and containing 6,875 square feet, more or less, and, 

WHEREAS, It has been found and determined by said superintendent 
of public works that said land above described is not necessary or re­
quired for the use, maintenance and operation of any of the canals of the 
state, and, 

\VHEREAS, Said land aboYe described has been fou.nd by said super­
intendent of public works to be of the value of five hundred dollars, and 
has therefore been appraised by said superintendent of public works at five 
hundred dollars, and, 

\VHEREAS, It has been found and determined by said superintendent 
of public works that said land above described cannot be leased so as to 
yield six per cent. on said valuation of five hundred dollars, and, 

WHEREAS, One, Albert Foster, of Waverly, Pike county, Ohio, is 
rlesirious of purchasing said land above described, XOW, THEREFORE, 
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BE IT RESOLVED: By Frank B. Willis, governor of the state of 
Ohio; Edward C. Turner, attorney general of the state of Ohio, and John 
I. :\liller, superintendent of public works of the state of Ohio; that the 
said tract of land above described be and the same hereby is sold at private 
sale in accordance with the provisions of section 13971 of the Appendix 
to the General Code of Ohio, to the said Albert Foster, of Waverly, Pike 
County, Ohio, for the said sum of five hundred dollars ($500.00) in cash, 
and upon the payment of the purchase money therefor to the treasurer of 
state, the auditor of state is directed to prepare a deed for the same for 
execution by the governor, conveying said land to said Albert Foster, 
reserving, however, to the state of Ohio all oil, gas, coal or other minerals 
on or under the land herein sold, with the right of entry in and upon said 
premises for the purpose of selling or leasing the same, or prosecuting, 
de,·eloping or operating the same. 

Governor of Ohio. 

Attorney General of Ohio. 

Superintendent of Public Works of Ohio. 

It will be noted that the form of resolution suggested by me is so worded as 
to apply to the contemplated sale to Albert Foster, but it will serve as a sufficient 
guide to you in the preparation of a resolution relating to the other contemplated 
sale. 

When the papers relating to these matters, which I herewith return to you, 
are returned to me with the modification above suggested, I will be glad to take 
such action as may appear to be proper in the premises. 

608. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey General. 

BOARD OF CONTROL OF OHIO AGRICULTURAL EXPERIMENT STA­
TION-ALL CONTROL WAS TRANSFERRED TO SAID BOARD FRO?I1 
AGRICULTURAL COMMISSION BY HOUSE BILL NO. 163-WHEN 
DJ EFFECT. 

House bill No. 163 which was filed ia the office of the secretary of state April 
8, 1915, and went into effect 011 July 8, 1915, transferred to the board of control 
therein authori:;ed to be created, all control of the Ohio agricultural experiment 
station and 011 the taki11g effect of the same all authority of the agriwltura~ 
commission over said experiment station ceased. 

CoLUMBUS, OHio, July 14, 1915. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLE ME:-< :-I acknowledge receipt of your request for an opinion, under date 

of July 9, 1915, as follows: 

"Under house bill No. 163, passed April 6, 1915, approved April 8, 1915, 
filed in the office of secretary of state April 8, 1915, the control of the Ohio 
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agricultural experiment station was transferred from the agricultural 
commission of Ohio to the board of control, appointed by the governor 
of the state . 

. QUESTION. Will the control of said station remain with the agri­
cultural commission until the new board qualifies, organizes and certifies 
to the agricultural commission that it is duly organized and ready to assume 
control?" 

House bill No. 163, to which you refer, went into effect July 8, 1915. Sections 
and 2 of the act provide: 

"Section 1. There shall be a state agricultural experiment station for 
the benefit of practical and scientific agriculture and the development of 
the agricultural resources of the state. It shall be known as the 'Ohio 
Agricultural Experiment Station.' 

"Section 2. The state agricultural experiment station shall be under 
the supervision and direction of a board of control which shall consist 
of five members, who shall be practical farmers and who shall be ap­
pointed by the governor with the advice and consent of the senate, one 
member to serve for one year, one for two years, one for three years, one 
for four years and one for five years. Thereafter one member shall be 
appointed each year who shall hold his office for a term of five years. 
Not more than three members shall belong to the same political party." 

Section 6 of the same act provides : 

"Section 6. The board of control shall appoint a director, who shall 
be a person of acknowledged ability and training in the principles and 
practice of scientific agriculture. It shall fix the terms of office· and salaries 
of all officers and employes of the station and upon written charge for 
good and sufficient cause may remove them. The director shall have con­
trol of the affairs of the station, and be responsible to the board of control 
for the management of all of its departments. With the approval of the 
board of control he shall appoint chiefs of departments, assistants and 
other employes necessary for the proper management of the station and 
shall assign them to their respective duties. He may suspend an officer 
or employe of the station for cause, which suspension with the reasons 
therefor he shall immediately report to the board of control for its final 
action." 

These and the further sections of this act transfer all the authority over and 
the control of the Ohio agricultural experiment station from the agricultural com­
mission to the board of control, as therein authorized to be created, and expressly 
repeal original sections 1174 to 1177, inclusive, and 1177-1 to 1177-11, inclusive, of 
the General Code ( 103 0. L., 304), and by necessary implication repeal sections 
1170 to 1173, inclusive, of the General Code (103 0. L., 323-324). 

In the very nature of things the repealing clause, and repeal by implication, 
became effective at the same time as the other provisions of the act, on July 8, 
1915, so that on that date all authority of management and control of the agri­
cultural experiment station by the agricultural commission ceased. 

The fact that a law is not put into execution alone cannot operate to suspend 
the taking effect of the law and that part of the original law which is by it repealed 
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is dead from the time the repealing clause becomes effective, or those parts of the 
new enactment which by necessary implication had the effect of repealing the 
original law may be put into execution. 

This case rests on an entirely different basis than those in which an officer 
is authorized to hold an office and exercise its functions until his successor is 
elected or appointed and qualified. Here the tenure of no officer is affected. The 
effect of the act, in the first place, is to abolish the authority of the agricultural 
commission to exercise certain functions and it is immaterial in that regard that 
some delay may be occasioned in the exercise of that authority by those on whom 
it has been conferred. 

The fact that in certain cases officers may be authorized to exercise the func­
tions of their office beyond their term does not warrant the conclusion that they 
may exercise an authority which has itself been abolished. 

I am of the opinion, therefore, that the authority of the agricultural commis­
sion to control, supervise and manage the Ohio agricultural experiment station 
ceased on July 8, 1915. 

609. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

BOARDS OF EDUCATI0~-UNION OF TWO RURAL OR RURAL AND 
VILLAGE SCHOOL DISTRICTS FOR HIGH SCHOOL PURPOSES­
SECTIONS 7669, G. C., ET SEQ., GOVERN. 

Where the boards of education of two or more adjoining rural school districts, 
or of a rural and village school district, unite such districts for high school PitY­
poses, under authority of section 7669, G. C., as amended in 104 0. L., 229, said 
boards should be governed by the provisions of sections 7669, et seq., of the General 
Code, and should complete the proceedings commenced by them under said sections. 

CoLUMBUS, Oaro, July 14, 1915. 

HoN. Ht:GH F. NEt:HART, Prosecuting Attomey, Caldwell, Ohio. 
DEAR SIR :-In your letter of July l, 1915, you requested my opinion as follows: 

"Under section 7669 of the General Code as amended in vol. 104, page 
229, two boards· of education of this county have united for high school 
purposes. 

"They do not propose to submit the question of levying a tax on their 
respective districts for the purpose of erecting a building or purchasing a 
site therefor, and issue bonds. They have not sufficient money in the 
treasury to purchase a site and erect a building, neither has either board 
a suitable building that can be used for high school purposes. 

"They are proposing and have passed the resolution and posted notices 
for an election under section 7592 of the General Code for an additional tax 
levy, for the purpose of renting a building for high school purposes and 
for the maintenance of such school. 

"Sections 7671 and 7672 provide for the maintenance of high schools 
established under 7669. 
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"QCERY. :\lay the two boards or joint committee proceed under 
7592 as aboye or must they be governed by 7669-7670-7671-7672?" 

In the case of Rabe et al. v. Board of Education of the Canton School District, 
et al., 88 0. S., 403, the court held: 

"The provisions of sections 5649-2, et seq., in reference to the rate 
that may be levied in any taxing district, are so clearly in conflict with the 
provisions of sections 7591 and 7592, General Code, that these sections are 
necessarily repealed by implication." 

Inasmuch as the supreme court has held that section 7592, G. C., is no longer 
in force, the boards of education referred to in your inquiry cannot proceed under 
said section to provide an additional tax levy for the purpose of renting a 
building and maintaining a high school for the joint district created under section 
7669, G. C., as amended in 104 0. L., 229. 

Under the provision of section 7669, G. C., as amended, each board of educa­
tion may submit the question of a tax levy for the purpose of providing a site 
and erecting a building for the joint high school, or, if said boards have sufficient 
money in their treasury for such purpose, or if ·there is a suitable building in 
either district owned by the board of education of said district, that can be used 
for said high school, said boards are not required to submit said proposition to a 
vote of the electors. 

From your statement of facts it appears that the boards in question do not 
desire to submit the question of an extra tax levy to a vote of the electors, under 
authority of section 7669, G. C., as amended, that they have not sufficient money in 
their treasury available for this purpose and that neither of said boards own a 
building that can be used for the joint high school. 

Said boards cannot proceed under section 7592, G. C., and the question arises­
may said boards of education rent a building for high school purposes and if 
so may they provide for the expenses incident thereto and for maintaining said 
high school? Under the provision of section 7670, G. C., the management and 
control of a high school established under authority of section 7669, G. C., as 
amended, is vested in a committee to be elected by the boards of education as therein 
provided. 

Section 7671, G. C., ·provides: 

"The funds for the maintenance and support of such high school shall 
be provided by appropriations from the tuition or contingent funds, or 
both, of· each district, in proportion to the total valuation of property in 
the respective districts, which must be placed in a separate fund in the 
treasury of the board of education of the district in which the school 
house is located, and paid out by action of the high school committee for 
the maintenance of the school." 

Section 7672, G. C., as amended in 104 0. L., 230, provides: 

"Boards of education exerctsmg control for the purpose of taxation 
over territory within a rural or joint rural high school district shall de­
termine by estimate the amount necessary for the maintenance of any 
rural or joint rural high school to which such territory belongs and shall 
certify such amount to the county auditor in the annual budget as provided 
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in section 5649-3a. All funds derived from levies so made shall be kept 
separate and be paid out for the maintenance of the school for which they 
were made." 

I am of the opinion that the boards of education in question have no authority 
under sections 7669, et seq., of the General Code to rent a building to be used for 
the joint high school. 

The action of said boards in voting to unite for high school purposes is the 
first step in the proceedings authorized by said section, and I do not think said 
proceedings will be complete until a building has been acquired in the manner 
therein provided for or found available for said purposes, and until the committee 
provided for by section 7670, G. C., has been elected and qualified. It would then 
be the duty of said board of .education, under the provisions of section 7671 and 
section 7672, G. C., as amended, to provide for the maintenance and support of 
the high school established in the manner herein set forth. If said boards find 
that the maximum levy allowed by the county budget commissioners under authority 
of section 5649-3c, G. C., would not produce sufficient money in the tuition and 
contingent funds to provide for the additional expenditure of money incident to 
the maintenance and support of said high school, the question of an additional 
levy for said purpose might be submitted to the vote of the electors, under authority 
of section 5649-5 arid 5649-Sa, G. C., and subject to the limitations of section 5649-Sb, 
G. C., as amended in 103 0. L., 57. 

Even if we were to assume that there is implied authority for said boards of 
education to rent a building for the joint high school, in view of the fact that 
there will not be sufficient money in the treasuries of said districts available for 
this ·purpose, an additional tax levy would have to be submitted to a vote of the 
electors in compliance with the requirements of sections 5649-5 and 5649-Sa of the 
General Code, and this could not be done until the regular election in November. 
No part of the funds derived from the proceeds of said additional tax levy would 
be available for use until after March 1, 1916. 

Replying to your question, I am of the opinion that inasmuch as said boards 
of erlucation cannot proceed under section 7592, G. C., they should be governed by 
the provisions of sections 7669, et seq., of the General Code and should complete 
the proceedings commenced by them under said sections. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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610. 

BANKS AND BANKING-SUPERINTENDENT OF BANKS' DUTY TO SEE 
THAT NATIONAL BANKS EXERCISING TRUST FUNCTIONS COM­
PLY WITH OHIO LAWS IN l\IATTER OF ACCEPTANCE AND EXE­
CUTION OF TRUSTS-AUTHORIZED TO MAKE EXAMINATIONS 
OF TRUST DEPARBfENTS OF NATIONAL BANKS. 

It is the duty of the superintendent of banks to see that national banks, which 
have elected to exercise trust functions under the authority of section 11-k of the 
federal reserve act, to comply with the requirements, regulations and conditions 
imposed by Ohio laws upon trust companies in the matter of the acceptance and 
execution of trusts. 

The superintendent of banks is authorized to make examinations of the trust 
department of a national bank which has elected to exercise trust functiOIIS !mder 
section 11-k of the federal reserve act, and which has qualified under the Ohio 
law to act in such capacity. 

COLUMBus, OHIO, July 15, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-I am in receipt of your letter of July 9, 1915, requesting my 

opinion as follows: 

"Under the proviSions of the federal reserve act, the federal reserve 
board is authorized: 'To grant by special permit to national banks applying 
therefor, when not in contravention of state or local law, the right to act 
as trustee, executor, administrator or registrar of stocks and bonds under 
such rules and regulations as the said board may prescribe.' 

"Section 9796-3 of the General Code provides: * * * 'and other 
state banks and national banks may have the same power in the acceptance 
and execution of trusts which are now conferred by law upon trust com-· 
panies, upon such state banks and national banks complying with all the 
requirements, regulations and conditions imposed by the laws of Ohio upon 
trust companies in the matter of the acceptance and execution of trusts.' 

"Several national banks have applied for and have been granted per­
mission to exercise this power and the question arises with us, whose duty 
is it to see that the requirements, regulations and conditions imposed by 
the laws of Ohio upon trust companies in the matter of acceptance and 
execution of trusts are complied with. Should not national banks engaged 
in this kind of business be required to do so the same as trust companies? 
\Vould this department have the right to make an examination of this 
department of a national bank?" 

Section 11-k of the federal reserve act, a part of which is quoted in the first 
paragraph of your letter, enlarges the scope of possible activities under a national 
bank franchise. It does not in and of itself confer upon national banks the right 
to act in any instance as trustee, executor, administrator or registrar of stocks and 
bonds, but gives to such banks under certain conditions and limitations permissive 
authority to act in such enlarged capacity in any state, provided the laws of such 
state do not deny that right. 

The purpose of this language of the act was to permit corporations created 
under federal authority for definite purposes to go beyond the purpose of the 
specific authority of the articles of incorporation and to 'perform certain functions 
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in such of the several states as do not by law prohibit the same. The several 
states are therefore the final arbiters as to whether or not and upon what con­
ditions and subject to what limitations a national bank may perform the functions 
named in the said act. 

Section 9796-3 of the General Code (104 0. L., 186), a part of which is quoted 
in your letter, clearly sets forth when and under what conditions and terms national 
banks may act in a trust capacity, to wit: 

"Upon such * * * national banks * * * complying with all the 
requirements, regulations and conditions imposed by the laws of Ohio 
upon trust companies in the matter of the acceptance and execution of 
trusts * * *." 

A national bank, therefore, in order to exercise in Ohio the permissive authority 
conferred in section 11-k of the federal reserve act must comply with all the 
requirements, regulations and conditions to which trust companies are subject 
under the laws of Ohio in the matter of the acceptance and execution of trusts, 
otherwise it would be "in contravention of state law" within the meaning of section 
11-k of the federal reserve act. 

The same duties and authority, therefore, devolve upon your department, 
relative to trust activities of a national bank when such bank has elected to exercise 
the charter authority conferred upon it by said section 11-k, as are now performed 
and exercised by you relative to like activities of trust companies. 

I am, therefore, of the opinion that it is your duty, as superintendent of banks 
to see that national banks exercising trust functions under section 11-k of the 
federal reserve act comply with the requirements, regulations and conditions im­
posed by the Jaws of Ohio upon trust companies in the matter of the acceptance 
and execution of trusts; also that such national banks should be ·required to apply 
to the superintendent of banks for permission to exercise trust functions in the 
same manner as trust companies, and that the superintendent of banks has the right 
to make examinations of this department of a national bank in the same manner 
and to the same extent that similar examinations of trust companies are authorized 
or required by Ohio laws. 

611. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

RESOLUTION FOR DIPROVE:\IEXT OF ~IAN'SFIELD-WOOSTER ROAD, 
RICHLAND COUNTY, DISAPPROVED. 

CoLUMBt:s, 0Hro, July 15, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 12, 1915, transmitting to me for 

examination final resolution as to the :Mansfield-Wooster road in Richland county, 
petition No. 1136, I. C. H., No. 146. 

Permit me to call your attention to the ambiguous wording of the appropriation 
clause in the resolution of the county commissioners, due to the use of a printed 
form and the failure to strike out the word "of" and insert the expression "less 
than." \Vhile this defect may not be serious, yet it is one that can be easily and 
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speedily corrected, and I am returning this resolution, therefore, without my ap­
proval, with the suggestions that the matter be brought to the attention of the 
county commissioners of Richland county and that they be requested to adopt 
.a new resolution in the proper form. 

612. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION OF RURAL SCHOOL DISTRICT-MAY BORROW 
110:\EY TO PAY COUNTY BOARD OF EDUCATION WHEN LATTER 
BOARD FURNISHES TRANSPORTATION TO PUPILS OF SAID 
RURAL DISTRICT. 

The board of education of a rural school district may borrow money, under 
authority of section 5656, G. C., to pay a charge against said district made by the 
board of education of a county district, in which such rural district is located, in 
case said county board of education furnishes transportation to pupils of said 
rural qistrict, as required by section 7731, G. C., as amended, when the local board 
fails or neglects to furnish such transportation, or to Pay for services actually 
rendered 1111der a contract of emplo:yment for this purpose. 

CoLU:IIBT:S, OHio, July 15, 1915. 

HoN. ]. vV. vVATTS, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR SIR :-In your letter of July 7, 1915, you request my opinion as follows: 

"vVe have in our county a rural school district in which there are 
a number of pupils living more than two miles from the nearest school 
and the board of education of that district has made ·no provision for 
the transportation of these children to the only school house in this dis­
trict, which was organized about three years ago as a special school 
district. The parents of these children have appealed to the county 
board of education asking them for transportation and the county board 
is at a loss to know what to do, as the tax levy in this rural district 
for school purposes is now up to the limit. 

"Section 7731, page 140 of vol. 104 0. L., provides that, 'transportation 
of pupils living less than two miles from the school house, etc., shall be 
optional with the board of education.' That, 'In all rural and village 
districts where pupils live more than two miles from the nearest school 
the board of education shall provide transportation,' etc., and this section 
further provides that the county board of education shall, upon the failure 
of the local board, provide such transportation and the cost thereof shall 
be charged against the local school district. 

"The present tax levy, which is up to the limit, provides only enough 
money to pay the teachers and to provide fuel and other necessary in­
cidental expenses. 

"The board of education of this local school district has already 
employed feachers not having the requisite qualifications to entitle it to 
state aid. The question now confronting the comity board of education is, 
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as to how it is going to reimburse itself and, under the circumstances 
and conditions above set out, whether it would be authorized in assuming 
the responsibility· of hauling the children in this local district." 

Section 7731, G. C., as amended in 104 0. L., 140, provides: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation 'for such pupils to and from such school. The transporta­
tion for pupils living less than two miles from the school house, by the 
most direct public highway shall be optional with the board of education. 
When transportation of pupils is provided, the conveyance must pass within 
one-half mile of the respective residences of all pupils, except when such 
residences are situated more than one-half mile from the public road. 
When local boards of education neglect or refuse to provide transportation 
for pupils, the county board of education shall provide such transporta­
tion and the cost thereof shall be charged against the local school district." 

If the board of education of Highland county furnishes transportation for 
pupils residing in the rural district in question and living more than two miles 
from the nearest school, the cost of such transportation must be charged against 
said rural school district, under the above provision of the statute. 

Inasmuch as the board of education of said district is unable, because of its 
limits of taxation, to provide the necessary fund to pay for the transportation 
of said pupils or to pay the amount charged against said district by the county 
board of education, in case said county board furnishes said transportation, the 
question arises-may the board of education of said rural district borrow money 
for this purpose under authority of sections 5656, et seq., of the General Code? 

I call your attention to an opinion of my predecessor, Hon. Timothy S. Hogan, 
rendered to Hon. Cheevar W. Pettay, prosecuting attorney of Harrison county, 
under date of November 5, 1914. The question asked by Mr. Pettay was as 
follows: 

"May a board of education borrow money under section 5656, General 
Code, to pay for the transportation of pupils?" 

Mr. Hogan, after quoting the above provisions of section 7731, G. C., said: 

"I would be of the opinion that if transportation were provided for 
by the hiring of a team and driver, the contract would be only for the em­
ployment of a school employe within the meaning of section 5661, General 
Code. It is at least clear that if the local board of education neglects 
or refuses to provide transportation and the same is provided by the 
county board of education and the cost thereof is charged against the 
local school district, the charge against the district will constitute a legal 
indebtedness of the district within the meaning of section 5656, General 
Code. 

"It being at least clear, then, that the board of education may borrow 
to pay a charge against the district on account of transportation when the 
same is made by the county board of education, and it being reasonably 
clear (at) least that a contract for furnishing transportation would be 
a contract of employment, I am of the opinion that a local board of 
education has power, under section 5656, General Code, to borrow money 
for this purpose to the extent that transportation may be required by law. 
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However, as pointed out in my opinion respecting the exercise of the 
borrowing power for the purpose of paying teachers, it is not competent 
under his section to borrow inoney and thus create a fund in advance. 
The contract must be made with the person who is to provide the trans­
portation and a liquidated liability, under the contract, must be incurred 
before section 5656 becomes available. This distinction should be care­
fully observed." 

I concur in this opinion and therefore hold that the board of education of 
the rural school district in question may borrow money under authority of section 
5656, G. C., to pay a charge against said district made by the county board of 
education in case said county board of education furnishes transportation to pupils 
of said district, as required by section 7731, G. C., as amended, when the local 
board fails or neglects to furnish such transportation, or to pay for services actually 
rendered under a contract of employment for this purpose. 

613. 

A copy of the opinion referred to is herewith enclosed. 
Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 

:MO::\TEYS FOUXD ON BODY OF DECEASED PERSOX-HOW PERSO;'-JAL 
REPRESE~TATIVES WHEN KNOWN, CAN OBTAIN SAME-AP­
POINB1EXT OF ADMINISTRATOR, STRICTLY LEGAL WAY. 

The o11/y stri.ctly legal way in which moneys found on the body of a deceased 
person, the subject of a coroner's i11quest, can be turned over to the personal rep­
reseutath·es of the deceased, when known, is through the appointmnt of a11 admin­
istrator. 

CoLt.:.:I!BUS, 0Hro, July 16, 1915. 

RoN. FR.\XK DELAY, Probate Judge, Jackson, Ohio. 
DEAR SIR :-I acknowledge the receipt of your letter of June 23rd, supple­

menting your request for opinion answered by me on June 19th by the statement 
of additional facts, and requesting my opinion upon the whole question as thus 
modified. 

In your former letter you stated that a person, the identity of whom was fully 
. established, was found dead in the county and that the coroner, upon inquest, filed 

in your office an inventory of the property found on the body, accompanied by 
$17.31 in money. You stated further that the decedent left a wife and young child, 
and that the undertaker who buried him has a claim for his services. 

Upon your request for opinion as to the disposition of the money, you were 
advised that the same should be paid over to the executor or administrator of the 
decedent. 

You now advise that the deceased person left no property excepting that found 
on his body, so that the appointment of an administrator would consume in costs 
the entire estate. That being the case, you now request my opinion as to what 
shalt" be done with the money. 

In my opinion, the only way in which the probate judge may lawfully dis­
pose of money found on the body of a deceased person, the subject of a cor-
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oner's inque5t, and returned by the coroner, otherwise than in the manner provided 
in section 2862 of the General Code, is to pay the same to the executor or 
administrator cf the person. 

\\'hatenr may be the practice as to the appointment of an administrator in 
cases \vhere the e'tate of the deceased is in5ig-nif:cant in value, the statutes clearly 
contemplate such appointment, and fail to provide any lawful way of distributing 
the money in que,tion to the per,onal representatives of the deceased otherwise 
than through the executor or administrator. 

Therefore, I am uPaiJ!c to o.ulel anything- to my previous opinion, save the 
observation that if the court chooses to assume the risk of turning this small sum 
of money over to v.-hom he bdie,·c;, entiLled to it, he would be liable only to such 
person as would be able to show a better title. 

614. 

Respectfully, 
Eow ARD C. TGRNER, 

Attomey Gwera/. 

STATE HIGH\Y.\Y CG:\I:\IISSIOXER-WITHOUT AUTHORITY TO AL 
LO\\' EXTR.\ CO:\Il'EXS.\TIOX TO THE H. E. CL'LBERTSOX C0:\1-
P.\XY, L'XDER COXTl{ACT TO DIPROVE CERTAIX SECTIO:XS OF 
XATIOX.\L RO.\D. 

Upon the facts as submitted bj• the state high7.,:ay COUZ11llSSZ01ler, that official 
has 110 authority to allow alld pay 011y extra compensation to the H. E. Culbertson 
Company under its colltmcts for the ililPro<:ement of two sections of the National 
road located in Licking alld Jlusllingwn counties. 

CoLUMBUS, OHio, July 16, 1915. 

Hox. CuxTox Co\\'o·.X, State lligh<,•ay Coillmissioiler, Col1!iabas, Ohio. 
SIR :-I have your communication of :\fay 13, 1915, relating to the contracts 

entered into hy ynnr dcp?.rtmcnt \\'ith the H. E. Culbertson Company ·for the 
improvem<'nt of two sections of the Xational road located in Licking and 1Iuskin­
gum counties. It appear' that on the 15th day of • \pril, 1914, the then state highway 
commissioner opened bids for the construction of a portion of the ~ational road. 
This portion of the road was to be constructed in two sections; one known as Ohio 
Post road, Xational pike, highway G, in Licking county; and the other as Ohio 
Post road, X a tiona! pike, hi1Jm ay I, in :\I u,kingum county. The H. E. Culbertson 
company was awardee! the contract for the construction of both sections. Its bid 
for the work in Licking county was $218,SCO.OO for the road work and $34,500.00 
for drainage structure,, atHI its hie! for the work in :\Iuskingum county was 
$160,400.()0 for the roael y.-ork, anrl ~14,400.GO for the elraina~c strncturcs. .\s to 
the work in both countie,;, the Culbertson Company agreed to repair all old stone 
cuhcrts :ltHI arches for the cn.-t of labor and matcri:1ls, plus ten per cent. \Yritten 
contracts were entcrcrl into between the state hi;:;hway commissioner and the Cul­
bertson Company, and that company began the work of construction and is still 
eng:1ged on the work. Recently :\Ir. H. E. Culbertson of the Culbertson Company, 
presenter! to you certain claims for extra compensation over and above the contract 
prices above referred to, and you desire my opinion as to your rights and duties 
Ill the premise:.;. 

The claims presented on behalf of the Culbertson Company may be classified 
as follows: 

(1) It is claimed ~.n behalf of the company that at the time it submitted bids 
for building a sixteen foot roadway, certain com·crsations occurred between the 

3-Yol. II-A. G. 
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president of the company on the one hand, and the state highway commissioner or 
his deputies on the other hand, which conversations were to the effect that the 
Culbertson Company would bid upon the work only in case it was understood thaf 
the company should have the full co-operation of the highway department, that the 
things that the state must do toward the work should be done promptly, and that 
the company should be given every opportunity to do the work economically. Com­
plaint is made that this agreement on the part of the department to co-operate with 
the contractor was violated, in that the highway department did not exercise proper 
diligence in securing the removal of three lines of telegraph and telephone poles 
from the right of way of the road. The president of the company says that when 
he discovered that these lines of poles were so situated on the right of way as to 
prevent economical work in grading, he at once took the matter up with the high­
way department, but that the department did not exhaust its efforts to get the poles 
removed until at least three months had elapsed, although very frequently appealed 
to by the contractor during that time, and then it was some time before the 
obstructions were out of the way. It is claimed that the presence of these poles 
and failure of the highway department to secure their removal from the right of 
way resulted in a considerable added cost to the contractor in the work of grading. 

(2) It is further complained that the highway department has been too rigid 
and has at times been inconsistent in the work of inspecting material to be used 
on the contract, and that material passed by the inspector at the quarry was rejected 
when it reached the site of the work. As I understand the facts in this connec­
tion, however,· the inconsistency complained of was not between the work of 
different state inspectors, but was between the work of a state inspector and that 
of a Federal inspector, the presence of the latter being accounted for by the fact 
that the United States government contributed toward the cost of the improvement. 
It is claimed that the state inspector passed some material at the quarry, but that a 
Federal inspector who was on the work refused for a time to allow this material 
to be used, and the claim is that this inconsistency in the work of inspection 
resulted in delay and consequent loss to the contractor. 

(3) As I understand the claims of the contractor, the principal contention of 
the company is that the detailed plans showing the work to be done, and upon 
which the bids of the Culbertson Company were based, lacked the accuracy and 
care requisite for a contract of this magnitude, that the original cross sections were 
not taken frequently enough and appear to have been clone by men lacking ex­
perience, and that, as a result of inaccuracy in the original estimates upon which 
the bids were based, the contractor has as a matter of fact, according to its claims, 
had to do substantially more excavating than that shown by the original estimates, 
the contractor claiming that the excess excavation has amounted to twenty-five 
per cent. or more. The contractor further claims that another result of this inac­
curacy has been that on certain sections of the road the cuts have been taken out as 
shown on the profile and extended beyond the proposed cross section; and still a 
great amount of material is lacking to make the hermes as shown, which hermes 
the material from the cuts was supposed to make. It is also alleged that on certain 
sections, it was necessary to borrow substantial quantities of earth where the profile 
showed a substantial waste, this condition also being charged to the alleged inac­
curacies in the estimates of quantities. A number of other complaints are made, 
but as I understand the facts, the things complained of were, according to the 
contractor, clue to the alleged inaccuracies in the original estimates. 

(4) The company also claims that in bridge and culvert work the company 
has handled more foundation excavation and put in more yards of concrete and 
stone work than the quantities shown by the estimates. 

(5) It is also complained of by the company that in placing concrete it was 
several times necessary to stop the concrete mixer, this stoppage being occasioned 
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by the putting in of cast iron pipe and culverts by force account, or being due to 
a change of plans, which change would not be decided upon promptly enough to 
allow the contractor to get the work done without interfering with the actual 
placing of the concrete. 

(6) It is also claimed that the department was not as prompt as it should 
have been in furnishing grade stakes when needed. 

(7) The further claim is made, according to my understanding of the facts, 
that in at least two or three instances the contractor constructed the sub-grade 
according to grade stakes furnished by the highway department, and was then 
required to change the sub-grade to correspond with new grade stakes furnished 
by the department, which new grade stakes did not check with the ones formerly 
furnished. 

Your communication to me under date of :\lay 13th concludes as follows: 
"It would require a considerable expenditure of effort and of public 

funds on the part of the state highway departmetlt to determine the ac-
. curacy of the claims advanced by the Culbertson Company. It therefore 

becomes important for the highway commissioner to know in advance of 
making an investigation into this matter, just what his rights and duties 
would be in case it would develop that alJ or some part of the claims of the 
Culbertson Company are \~elJ founded. If it be the law that the state 
highway commissioner is authorized to pay additional compensation to a 
contractor, under the circumstances of this case, then as I see it, it would 
be my duty to use such members of my staff as might be necessary to make 
a thorough examination into the facts, for the purpose of determining just 
how much additional compensation ought to be allowed. If, however, there 
is no lawful method of allowing additional compensation, assuming that 
the claims of the Culbertson Company are welJ founded and that the facts 
set forth in the communication of ::\Ir. Culbertson to former State Highway 
Commissioner :Vlarker referred to above, are true, then it would be a useless 
expenditure of money for the state highway department to employ the time of 
any of its men in going into the matter. and making the required investigation. 

"'1 therefore desire your opinion as to whether or not, assuming that 
the claims of the Culbertson Company are based upon actual facts, any 
right exists in the state highway commissioner to pay the company any 
compensation in addition to the amount of its bids." 

In answering your inquiry it becomes necessary in the first instance to examine 
the law under which these improvements are being carried forward, the same 
being found in 103 0. L., 155, and being the law creating a system of main market 
roads, and providing for their construction, improvement, maintenance and repair. 

Section 4 of the act in question, being section 6859-4, G. C., provides that the 
construction, improvement, maintenance and repair of main market roads shall be 
executed in such manner and method, and with such materials and in accordance 
with such plans, details and specifications, as may he adopted by the state highway 
commiss.ioner with the approval of the governor. It is further provided in this 
section that no procedure for construction, improvement, maintenance and repair 
of roads as is provided for in any other act or acts of the general assembly shall 
apply to such main market roads. 

Subsequent sections of the act expressly authorize the highway commissioner 
to construct, improve, maintain and repair main market roads by force account 
and to use convict labor on said roads. At no place in the law is there any direct 
authorization for the state highway commissioner to invite bids and let contracts 
for the construction of main market roads, this power being Jeff to an inference 
based on the extremely broad pro,·isions of section 4 of the act. 
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In the case now under consideration, the highway comm1sswner elected to 
prepare plans, specifications and estimates, make public advertisement of the letting, 
award the contracts at competitive bidding, and enter into written agreements with 
the successful bidder, which written agreements, together with the plans and 
specifications and other similar documents to which reference is made, purport to 
contain the entire contract between the highway commissioner and the contractor. 
In other words, the highway commissioner in the making of these improvements 
elected to proceed in substantially the same way in which the law requires him to 
proceed in the constq.1ction of inter-county highways; and,. without herein passing 
in any way upon the power or authority of the highway commissioner, under 
favor of the sweeping provisions of section 6859-4, G. C., to modify by subsequent 
agreement such a written contract as the ones entered into between him and the 
Culbertson Company and now under consideration, it may be observed that in the 
matter now under consideration, there is no claim that the original contracts with 
the Culbertson Company were in any way modified by any subsequent agreement 
between the highway commission and the company. It would therefore seem 
clear that since the highway commissioner elected to proceed with this improvement 
by letting contracts at competitive bidding, the rights of the parties must be 
determined under the terms of those contracts. It therefore becomes important 
to ·examine the terms of the contracts in question, especially in so far as they relate 
to the claims advanced by the contractor. The terms of the contracts for the 
improvements in the two counties are identical. 

The contracts in question are silent so far as any reference to the removal of 
telegraph or telephone poies is concerned. It does appear from the specifications 
which are referred to in the contracts and made a· part thereof, that the contractor 
is to move certain obstructions at his expense, it being provided that the contractor 
is to move all fences in the line of the work and that grading shall include the 
grubbing out and clearing away of all trees, stumps and boulders within the lines 
of the improvement. 

As pointed out by me in an opinion rendered to your department on April 30, 
1915, section 7524, G. C., places that part of the Xational road outside of munici­
palities in the care and control of boards of county commissioners, and by sections 
2408 and 2424, G. C., suits growing out of injuries to or obstructions of state and 
county highways are to be brought by the county commissioners of the proper 
county. From the above provisions it will be seen that no authority exists in the 
state< highway commissioner to bring any suits for the purpose of securing. the 
removal of telegraph and telephone poles from the public highways of the state. 
Inasmuch as the contracts in question are absolutely silent with reference to the 
removal of telegraph and telephone poles, and the specifications which are referred 
to in said contracts and made a part thereof, provide that the contractor, as a part 
of its work, shall be required to move all fences in the line of work and, to grub 
out and clear away all trees, stumps and boulders within the lines of the improve­
ment, I am unable to see how, under the terms of said contracts, any authority 
exists in you to compensate the contractor for losses due to delays caused by the 
presence of telegraph and telephone poles in the line of the improvement. 

As will be later pointed out more specifically, all bidders were requested to 
carefully examine the site of the proposed improvement and satisfy themselves 
as to the character of the work, and if the representatives of the contractor in 
question complied with this request and went over the route of the proposed 
improvement, they must have observed the lines of poles in question. These 
contracts must also be taken to have been made with reference to the existing law 
of the state, which law affords no means by which the highway commissioner 
could take any official action to secure the removal of telegraph and telephone 
poles from the line of the highway. It would seem that any delays incident to 
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the presence of telegraph and telephone poles within the line of the improvement, 
must be n:ganlcd 2.' u::..: uf tht: hazards assumed by the contractor, and that bidders 
~huul•i ha Ye t;.kcn thi,; fact intu con,i<lcration in making their bids. In any e\·ent, 
it may safdy he a"crte<l tl1at if dday \\'as caused to the contractor by reason of 
the prcscr:cc oi puk, in tl:c.: right of way, nothing can be found in the contract 
which \HJUl<l authorize tht: ;;1lm1·aucc of additional compensation, and such ref­
erence to the remoYal of utht:r obstructions as arc found in the contract, points 
tu the conclu,ion that all such matt~rs were to be cared for by the contractor at 
its own expcn,e. 

In reference to the claim that certain materials passed at the quarry by a state 
inspector were rejected by a Federal inspector who was on the work, it may be 
observed that the specifications provide for the appointment of inspectors who 
were authorized to reject defective materials. It is further provided in the specifi­
cations that the judgment and decision of the highway commissioner, as to whether 
or not the materials supplied complied with the requirements of the contract, shall 
be final. The complaint here is not that the state inspector rejected materials 
which should have been passed, but that materials which were passed by a state 
inspector were rejected, at least for a time, by a FPrleral inspector. The instruc­
tions to bidders, bound with and made a part of the contract, invited the attention 
of all bidders to the fact that the proposed improvement was to be participated 
in by the Cnited States go\·ernment, through the postmaster general and the 
secretary of agriculture, and bidders were referred to the postoffice appropriation 
bill passed by congress for the fiscal year of 1913, to a contract between the state 
of Ohio and the secretary of agriculture, and also to a certain opinion of the 
attorney general of the Dnited States. It is unnecessary to 'determine whether or 
not, under such appropriation bill and under the contract referred to, the Federal 
inspector had a right to pass upon materials. If the Federal inspector had such a 
right and was acting within his power, and if the contractor was subject to a double 
inspection by reason of the participation of both state and Federal governments, 
then the rights of the contractor were not infringed by the action of the Federal 
inspector. If under the Federal appropriation bill and the contract referred to 
between the state and the secretary of agriculture, no right of inspection exists in 
the Federal government, then it was within the power of the contractor once the 
material had been passed by the state inspector, to disregard the action of the 
Federal inspector and to proceed to use the material in the work of construction. 
In effect, the contractor is now asking reimbursement from the state not by reason 
of any contract with the state, or by reason of any act of any state official, but 
he is basing his claim for compensation from the state on an alleged unauthorized 
or illegal act on the part of a Federal inspector. Xothing contained in the contract 
would warrant the allowance of a claim of this nature. 

The major part of the Culbertson Company's claim is based upon the allega· 
tion that the detailed plans showing the work to be done and upon which the bids 
of the company were based, were inaccurate and that the contractor has had to do 
substantially more excavating than that shown by the original estimates, the excess 
amounting to twenty-five per cent. or more. 

In connection with this claim attention is invited to the following language used 
in the instructions to bidders: 

"Bidders are requested to carefully examine the site of, and the plans, 
profiles and specifications for this proposed work, and the:>' shall satisfy 
themselves as io the character, qua11tit:>• and nature of the 'IA'ork to be done. 

These contracts were let on what is known as lump sum bids. :.\Iost certainly 
the contractor would not claim that if the estimates had been larger than the actual 
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quantities to be moved, the compensation to be paid the contractor would be thereby 
correspondingly decreased. The obligation in this respect must be mutual and it 
follows that the contractor, where the contract is let on lump bids, is not entitled to 
an extra· compensation by reason of the fact that the actual excavation exceeded 
the estimates, when there is no provision in the contract for such extra compensa­
tion and no guarantee that the estimates are correct, especially when the instructions 
to bidders are to the effect that they shall satisfy themselves as to the quantity of 
the work .to be done. 

So far as these alleged inaccuracies have resulted in the necessity of borrowing 
earth in order to complete fills, it may be observed that the specifications contem­
plate that a certain amount of borrowing will be necessary and refer explicitly to 
the same, and provide that the grading shall include such borrowing. No place 
in the contract is there any language used which would warrant the inference that 
any extra compensation was to be allowed to the contractor under any circum­
stances or conditions, but the whole spirit of the contract and specifications is to 
the effect that the bid of the contractor is to cover all the work necessary for the 
completion of the road according to the original plans and specifications, and the 
following express provision found in the specifications points to the conclusion that 
no extra compensation is to be allowed, unless clearly provided for either in the 
original or in a supplementary contract: 

"Any minor details of work not specifically mentioned in the specifi­
cations or shown on the plans, but obviously necessary for the proper com­
pletion of the work, shall be considered as being a part of and included in 
the contract and shall be executed in the proper manner, and the contractor 
shall not be entitled to an)• extra or additional compensation for the same." 

I am of the opinion that, under the terms of the contracts in question, the 
claim of the contractor for additional compensation by reason of excess excavation, 
is no better founded than would be a refusal of the state to pay him the full 
amount of his bid in case the estimate of excavation had been larger than the 
actual quantities moved, that no authority exists in the state highway commis­
sioner, under the contracts in question, to allow such extra compensation. The 
same statement applies with equal force to the ch.1ims of the company that in 
bridge and culvert work the company has handled more foundation excavation and 
put in more yards of concrete and stone work than the ·quantities shown by the 
estimates. 

As to delays occasioned by the putting in of culverts by force ·account, changes· 
of plans and failure of the highway department to be as prompt as it should have 
been in furnishing grade stakes when needed, the specifications provide for varia­
tions from the original plans, profiles, cross sections and drawings, as may be 
required by exigencies of construction, such variations to be determined in all cases 
by the highway commissioner; but the contract does not refer either directly or 
indirectly to the allowing of any extra compensation for these variations. It is 
not every variation that could be required by the commissioner under the original 
contract, but it would be within his power to require a variation not substantially 
alterit1g the character or quantity of the work The specifications also provide 
that the highway commissioner may suspend work at any time for such period as is 
necessary, and the· rights of the contractor are cared for by the further provision 
that in case of such suspension during the working session, the time within which 
the contractor is required to complete the work shall be extended by as many days 
as work is suspended, plus an additional ten days. The specifications also give 
the highway commissioner full discretion to determine the places at which work 
shall be prosecuted, the time when such work shall be done, and the forces which 
shall be used by the contractor. It would seem that any delay such as complained 
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of, must be regarded as a suspension of the work and that the rights of the con­
tractor under these contracts in question are fully protected when the proper exten­
sion in the time of completion of the work, has been allowed. I am advised that 
such an extension has been granted the contractor. 

As to the last claim of the contractor to the effect that in at least two or three 
instances the company constructed a sub-grade according to grade stakes furnished 
by the highway department and was then required to ch~nge the sub-grade to 
correspond with new grade stakes furnished by the -department, which new grade 
stakes did not check with the ones formerly fur;1ished, it may be observed in the 
first instance, that the letter from the contractor addressed to your predecessor in 
office, shows that this claim is disputed by the engineers of the highway depart­
ment who were employed upon this work, who denied setting the original stakes 
in any of the instances referred to, and stated that they were not responsible for 
their use in building the original sub-grade. Even if the claims of the contractor 
in this particular should prove to be correct, it would appear that the contractor 
having once constructed a sub-grade according to stakes furnished by the engineers 
of the highway department, should have stood upon its rights and refused to re­
construct the sub-grade to conform with a new and different line of stakes. There 
is no claim made that the sub-grade was reconstructed under any supplementary 
contract, under the terms of which contract additional compensation was to be 
allowed to the contractor. 

Summarizing the above statements, and answering your question specifically, 
it is my opinion that at the present time the rights and duties of the state highway 
commissioner in relation to this matter are to be determined entirely by the written 
contracts existing between the highway commissioner and the company, no supple­
mentary contracts having been entered into between the parties. Under those 
contracts, it is my opinion that you have no power or authority to allow any 
additional compensation to the Culbertson Company by reason of the. facts set 
forth above, and that your authority in making payment to said company is limited 
to the payment of estimates made from time to time, less the deductions provided 
for in the contracts, and to the paymeut of final estimates when the contracts are 
completeq, the total amounts to be paid the company being those set forth in its 
bids, upon which bids the cont~acts were awarded to it. 

In reference to the alleged failure of the state highway commissioner to secure 
the removal of lines of poles from the rights of way, it is contended that there 
was a parol agreement between the highway commissioner and the Culbertson 
Company covering this matter, that this parol agreement was an inducement or 
consideration for the written contract, and that parol evidence would be admissible 
to establish such contract and that the same is enforceable. \Vithout conceding the 
correctness of the legal principles upon which the above contention is based, it 
may be observed that even if such lf:gal principles be assumed to be sound, then 
the Culbertson Company would have only a claim for damages for breach of 
contract and not a right to compensation under such contract. The only appropria­
tion available to the state highway commissioner is one for the construct-ion, 
Improvement, maintenance and repair of main market roads, and such an appro­
priation would not be available for the payment of damages for breach ·of contract. 
It, therefore appears that even if all the contentions both of fact and law made on 
LJehal f of the Culbertson Company in this particular be admitted to be correct, 
there is no appropriation available out of which any payment~ could be made to 
said company on account of the alleged failure of the state highway commissioner 
to secure the rcmm·al of the lines of poles in question. 

Respectfully, 
EDWARD c. Tt:RXER, 

Attorney General. 
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615. 

UNDER SECTION 7681, G. C., 103 0. L.,' 897, PARENT OF CHILD ATTEND­
ING SCHOOLS OF A DISTRICT l.IUST RESIDE WITHIN SAID 
DISTRICT DURING TDIE OF ATTENDANCE IN ORDER THAT 
CHILD l\IA Y BE ENTITLED TO SUCH SCHOOLIXG FREE OF 
CHARGE. 

Under the provision of section 7681, G. C., as amended 103 0. L., 897, the parent 
of a child attending the schools of a district must in fact reside within said dis­
trict during the time of such attendance in order that said child may be entitled 
to such attendance free of charge. 

CoLUMBUS, OHio, July 16, 1915. 

RoN. 0RTHA 0. BARR, Prosecuting Attorney, Lima, Ohio. 
DEAR SIR:-In your letter of June 11th you request my opinion as follows: 

"Section 7681 of the General Code provides in part as follows: 'The 
schools of each district shall be free to all youth between six and t\venty­
one years of age, who are children, wards or apprentices of actual resi­
dents of the district, etc.' 

"Two pupils have been attending school in the village of Spencerville, 
Allen county, Ohio, during the last school year. During the year 1912, 
the parents of these children lived in the village. The father owned a 
farm in Jennings township, Van vVert county, about seven (7) miles west 
of the village, and in 1912, he moved to the farm. However, he claimed 
his residence in the village of Spencerville, and continued to vote at the 
elections held in the village, and refrained from voting at the elections in 
Van vVert county. He continued to send his children to the Spencerville 
school during the school year of 1913 and 1914, and the school year 1914 
and 1915. In February, 1915, he a&"ain moved from his farm in Jennings 
township, Van vVert county, to the village of Spencerville, in Allen county. 

"Query. Is the parent of these children who attended school in the 
village of Spencerville, liable for their tuition while attending said .school 
while he was living on his farm in Van \Vert county, and while he claimed 
the village as his residence and voting place, although he had no property 
situated in the village?" 

Section 7681, G. C., as amended in 103 0. L., 897, provides: 

"The schools of each district shall be free to all youth between six 
and twenty-one years of age, who are children, wards or apprentices of 
actual residents of the district, including children of proper age who are 
inmates of a county or district children's home or orphans' asylum located 
in such a school district but the time in the school year at which beginners 
may enter upon the first year's work of the elementary schools shall be 
subject to the rules and regulations of the local boards of education. But 
all youth of school age living apart from their parents or guardians and 
who work to support themselves by their own labor, shall be entitled to 
attend school free in the district in which they are employed." 

The answer to your question depends on the meaning to be given to the 
words "actual residents" as used in the above provision of the statute .. "Residents" 
is used generally to express the connection between persons and places, its exact 
signification being left to construction to be determined fro!ll the context and the 
apparent object to be attained by the enactment. State ex rei. v. Kuhn, 8 0. N. 
P., 197. 
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A new residence is acquired by removal with intention to make the new 
location the permanent home. Hall v. Earnst, 51 \V. L. B., 30. 

Absence with intent to return not destroyed by some unequivocal act, though 
for years, does not defeat the right to claim uninterrupted residence. Egan v. 
Lumsden, 13 Dec. Rep., 103. 

In the case of State ex rei. v. Kuhn, supra, the second branch of the syllabus 
provides: 

"Every person must have a domicile somewhere. No person can have 
more than one domicile at the same time. Every person who is sui juris 
and capable of controlling his personal movement may change his domicile 
at pleasure. A change of domicile is a question of fact and intention." 

In the case of Grant v. Jones, 39 0. S., 506, the court in its opinion at page 
515 states: 

"\Vhat constitutes a person a resident of Ohio for the purpose of 
voting, of admission to the public schools and benevolent institutions of the 
state, for the administration of estates and in other cases, has been a 
frequent matter for consideration in the courts. There is no substantial 
difference between the words residence and domicile in regard to these 
matters, although they are not always synonymous. For business purposes 
and perhaps for purposes of education, a man may have more than one 
residence, but he can have but one domicile." 

If the statute provided that the schools of each district shall be free to the 
children of residents of the district, I am of the opinion that the children in 
question would be entitled to attend the schools of said village school district with­
out charge for tuition, during the time the parents of said children were absent 
from said district and living on the farm in Van \Vert county, for the reason that, 
from your statement of facts, it is evident that said parents did not intend, by 
said removal from said district, to thereby establish a new residence outside of said 
district. The fact that the father voted at the elections held in said village during 
said time· and claimed his residence therein, taken in connection with the fact of 
their return to said village, is evidence of the intention of the parents of said 
children to maintain their residence in said village. However, the provision of 
the statute in this connection limits the attendance of children, free of charge, to 
children of "actual residents of the district." 

The Standard Dictionary defines the word "actual" as follows: 

"Existing in fact, as opposed to merely possible, constructive, con­
ceivable or ideal; real, as distinguished from conjectural or imputed by con­
struction; as actual possession." 

Actual residents within the meaning of the above provision of the statute must 
be distinguished from constructive residents and requires that the parent of a 
child attending the schools of a district must in fact reside within said district 
during the time of such attendance in order that said child may be entitled to such 
attendance free of charge. 

If the children in question had lived in said villag~ school district apart from 
their parents during the time the parents were absent from said district and 
had worked to support themselves by their own labor, they would have been 
entitled to attend the schools of said district free of charge, but as I understand 
it the children in question lived with their parents on the farm in Van \Vert county 
from the time of their removal from said school district in 1912, until the time they 
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moved back into said district in February, 1915, and during this interim said 
parents maintained a home on said farm, but continued to send the children to 
the school in said village school district. 

It cannot be said they were "actual residents" of the village school district 
within the meaning of the above provision of the statute during said time. 

I am of the opinion, therefore, in answer to your question, that the board of 
education of said village school district is entitled to the payment of tuition 
for such part of said time as said children were in actual attendance in the 
schools of said district. Respectfully, 

616. 

Eow ARD C. TuRNER, 
Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF 
CERTAIN ROADS 

CoLUMBUS, OHio, July 16, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 15, 1915, transmitting to me 

for examination final resolutions as to the following inter-county highway improve­
ments, located in Paulding county, to wit: 

Van Wert-Paulding, petition No. 1401, I. C. H. No. 430. 
Paulding-Woodburn, petition No. 1404, I. C. H. No. 433. 
Continental-Paulding, petition No. 1402, I. C. H. No. 431. 
Defiance-Delphos, petition No. 1398, I. C. H. No. 425. 

I have examined these resolutions and find the same to be in regular form 
and am therefore returning the resolutions with my approval endorsed thereon. 

617. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

TRANSCRIPT OF PROCEEDINGS FOR ISSUE OF BONDS BY VILLAGE 
OF BETHESDA, OHIO-SAME DISAPPROVED. 

CoLUMBUs, OHio, July 17, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-IN RE: Bond£ of the village of Bethesda, Ohio, in 

the sum of $9,000.00 conditionally purchased by the industrial commission 
under resolution adopted May 24, 1915. 

I have examined the several transcripts purporting to contain a record of 
the proceedings of the council and other officers of the village of Bethesda relative 
to the issuance of the bonds above mentioned, and advise your commission as 
follows: 

The transcript reveals that the publication of the several resolutions, notices 
and ordinances including the ordinance (No. 63) under authority of which the 
bonds in question are issued, was made in the Belmont Chronicle and the St. 
Clairsville Gazette, two newspapers of opposite politics and of general circulation 
in the village of Bethesda, but neither of which is in whole or in part printed in 
the village of Bethesda. 
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Although the transcript is silent as to whether or not the village of Bethesda 
contains a local newspaper, yet I am informed by ::\Ir. Chappell, village solicitor, 
that there is now and was at the time such publications were made a local paper 
printed in and having general circulation in said village, and that none of the 
resolutions, notices and ordinances referred to in the transcript were published in 
such local paper. The o.rdinance authorizing the issuance of the bonds in question 
(ordinance X o. 63) recites that the council is acting under the provisions of 
section 3939 of the General Code. It therefore necessarily follows that the several 
resolutions, declaring it necessary to improve certain streets, the service of notices 
by publication or otherwise upon property owners and the ordinances to proceed 
with the improvement of the several streets mentioned were not necessary steps 
in proceedings to issue the bonds in question, and the character of the publications 
of the said resolutions of necessity, notices to property owners and ordinances to 
proceed have no bearing on the question of the validity of said bonds and might 
very well have been omitted from the transcript. 

Under authority of section 3939 of the General Code, the village council might 
have authorized the issuance of said bonds to pay the village's portion of the cost 
of improving certain streets, or of the village's streets generally, prior to the enact­
ment of any legislation authorizing the improvement of any of such streets. (See 
Heffner v. Toledo, 75 0. S., 413.) 

Therefore in arriving at a conclusion relative to the validity of the bond issue in 
question I have not considered and do not pass upon the validity of the proceedings 
of council authorizing the improvement of said streets; nor the sufficiency of any 
necessity publication in connection therewith. 

Ordinance 63 under authority of which said bonds are issued was, however, 
also published in the Belmont Chronicle and in the St. Clairsville Gazette, and no 
publication was given it in the local paper. Since said ordinance No. 63 is an 
ordinance requiring publication, I· am of the opinion that the rule laid down by 
the supreme court in the case of the village of Elmwood v. Schanzle, No. 14836 
on the docket of said court, decided March 9, 1915, applies, and that said bond 
ordinance must, before it can go into effect, be published in the Bethesda local 
paper. 

I am informed that this ordinance was published in the manner indicated in 
the transcript in an effort to comply with the decision of the court of appeals 
of :\I uskingum county in the case of Vermillion· et al. v. The Village of New Con· 
cord et al., Xo. 17 on the docket of said court. The supreme court, however, in 
the case cited above has overruled the doctrine of the court of appeals in the New 
Concord case, and I am constrained to follow the holding of the supreme court 
and insist upon the necessity of complying with the rule therein laid down, 
especially in view of the fact that its decision was announced March 9, 1915, and 
the ordinance under which the bonds in question are issued was passed April 
27, 1915. 

I am therefore of the opinion that the bonds in question have not been issued 
in conformity with law, and advise your commission to decline to accept the same. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 
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618. 

AUTOMOBILE-COUNTY BOARD OF EDUCATION l\IAY ALLOW COUN­
TY SUPERINTE:\'DEXT AN A1IOUNT TO COVER EXPENSE OF 
f..IAINTAIXIXG AXD OPERATIJ'\G AN AUTO:\IOBILE OWNED BY 
HBISELF AXD USED IN DISCHARGE OF HIS DUTIES-LI::\1ITA­
TION BY STATUTE AS TO A:\IOUNT TO BE EXPENDED-BILLS 
OF EXPENSES MUST BE ITEMIZED-NO ~IONTHLY INSTALL­
MENTS ALLOWED. 

The county board of education may allow a county superintendent an amount 
sufficient fa cover the actual and necessary expense of maintaining and operating 
an automobile owzzed by him and used in the discharge of his duties, having due 
regard for the extent of such use in .Public and private business. 

The provisions for the allowance to a cozmty superintend(!nt of "a sum not to 
exceed three hundred dollars per annum for traveling expenses and clerical help" 
is a limitation upon the amount of expenses of such superintendent which may be 
allowed by the county board, which expenses can only be allowed upon itemized 
bills of expenses actually incurred, and the county board has no authority to allow 
the superintendent three hundred dollars a year in monthly installments of twenty­
five dollars each. 

CoLUMBUS, 0Hro, July 17, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of July 10, 1915, requesting my opinion, received 

and is as follows: 

"A county superintendent of schools owns an automobile which he 
uses almost exclusively in traveling about the county in the performance of 
his official duties. Under the terms of section 4744-1, 104 0. L., 142, may 
he include the cost of gasoline, lubricating oil, repairs to tires and parts 
of his automobile as traveling expenses under the provisions of this section; 
also may the board of education allow the county superintendent $300.00 a 
year in monthly installments of $25.00, or is a superintendent required to 
render itemized bills of the expenses actually incurred?" 

Section 4744-6, General Code (104 0. L., 143), provides as follows: 

"The county commissioners of each county shall provide and furnish 
offices in the county seat for the use of the county superintendent. Such 
offices shall be the permanent headquarters of the county superintendent 
and shall be used by the county board of education when in session." 

Section 7706-3, General Code (104 0. L., 144), provides as follows: 

"The county superintendent shall hold monthly meetings with the 
district superintendents and advise with them on matters of school efficiency. 
He shall visit and inspect the schools under his supervision as often as 
possible and with the advice of the district superintendent shall outline a 
schedule of school visitation for the teachers of the county school district." 

The headquarters of the county superintendent being fixed at the county seat 
of the county and his duties requiring his presence in various parts of the county 
at intervals, it is plain that it was within the contemplation of the genera.! assembly 
that he would necessarily incur traveling expenses in going about the county and, 
in the very nature of things, such traveling could not be limiteu to travel by rail, 
but he would be compelled to make use of a vehicle or conveyance of some sort. 
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Section 4744-1, General Code (104 0. L., 142), provides for the payment of 
such traveling expenses in the following language: 

"The county board may also allow the county superintendent a sum not 
to exceed three hundred dollars per annum for traveling expenses and 
clerical help." 

The money thus allowed may undoubtedly be used to pay the expenses incurred 
by the county superintendent in providing himself with the necessary means of 
conveyance for the performance of his duties. The ownership of the vehicle would 
not preclude the payment of expenses necessarily incurred in the operation thereof. 
Just what expenses or what proportion of the expenses may be charged against 
public funds will depend upon the facts in each particular case. It is really. more 
a matter of policy than of law. If the automobile were used exclusively in his 
work as county superintendent, the reasonable and necessary expense of maintaining 
the same might be allowed by the county board (subject, of course, to the maximum 
limitation). \Vhere, however, the automobile is not so exclusively used but is 
used as well for private purposes, there should be some definite arrangement 
entered into between the board and the superintendent. I would suggest that this 
arrangement be made upon a mileage basis. For instance, if the automobile were 
run 300 miles in a month, 200 in official business and 100 for private purposes, it 
would be fair and equitable for the board of education to allow two-thirds of the 
expenses of the upkeep for the month. If such an arrangement be not practical, 
the board might agree to allow the superintendent a reasonable rate per mile 
covered by the automobile in public business as traveling expenses of the superin­
tendent. These, however, arc mere suggestions. 

As to the second part of your question, to wit : "]I.-fay the board of education 
allow. the county superintendent $300.00 a year in monthly installments of $25.00, 
or is the superintendent required to render itemized bills of the expenses actually 
incurred?" Section 4744-1, G. C., (104 0. L., 142), provides as follows: 

"The salary of the county superintendent shall be fixed by the county 
board of et!ucaliuu, tu Le not less than twelve hundred dollars per year, 
and shall be paid out of the county board of education fund on vouchers 
signed by the president of the county board. Half of such salary shall be 
paid by the state and the balance by the county school district. In no 
case shall the amount paid by the state be more than one thousand dollars. 
The county board may also allow the county superintendent a sum not to 
exceed three hundred dollars per annum for traveling expenses and clerical 
help. The half paid by the county school district shall be pro-rated among 
the village and rural school districts in the county in proportion to the 
number of teachers employed in each district." 

This section provides for the fixing of the salary of the county superintendent 
by the county board of education, and also proyidcs for the allowance of expenses 
of such superintendent. The provision for the allowance of expenses cannot be 
construed to in any way increase the compensation of the county superintendent 
for services rendered and it therefore follows that only actual expenses incurred 
by him may be paid. 

I am therefore of the opinion that the county board of education cannot allow 
the county superintendent $300.00 a year in monthly installments of $25.00, but the 
county superintendent must render itemized bills .of the expenses actually incurred, 
which itemized bills so rendered may be allowed by the county board, so long as 
the aggregate of such bills does not exceed three hundred dollars per annum. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey General. 



1262 ANNUAL REPORT 

619. 

EIGHT HOUR LABOR LAW-SECTIONS 17-1 AND 17-2, G. C., NOT AP­
PLICABLE TO CONTRACTS ENTERED INTO PRIOR TO JULY 1, 1915 
-ARTICLE II, SECTION 37 OF CO.NSTITUTION, SELF-EXECUTING 
-MIAMI UNIVERSITY. . 

Section 17-1 and 17-2, G. C., do not apply to contracts mtered into prior to 
July 1, 1915. 

Article II, section 37 of the constitution is self-executing and appropriate action 
may be taken thereunder 011 contracts entered into prior to July 1, 1915. 

CoLUMBus; OHIO, July 17, 1915. 

HoN. R. M. HuGHES, President, Miami University, Oxford, Ohio. 
DEAR SIR :-Under date of July 9th, you submitted for my opinion the follow­

ing question: 

"Under the date of March 11, 1914, Attorney General Timothy S. Hogan 
rendered an opinion to the effect that Miami University is not included 
under the eight-hour law, directing that all public work should be limited 
to an eight-hour day. My request to which his opinion referred related 
to our regular employes, engineers, janitors and laborers, in addition to 
those who have charge of the domestic work in the boarding depart­
ment. The question has now arisen whether or not the law applies to work 
in connection with the erection of buildings by contract on our grounds, 
buildings paid for by state funds. The immediate question arises from 
Taylor and Wespiser, contractors for an addition to our heating plant. 
The ordinary day here in Oxford is a ten-hour day, and their original 
contract was made on the assumption that they could use ten-hour laborers. 
They are now raising the question whether they will be liable under the 
law should they proceed in this way. I should be greatly obliged for your 
advice relative to this matter." 

From a reference to the files in my department I ascertain that the contract 
concerning which you inquire, made with W espiser and Taylor, was entered into 
on June 28, 1915, approved by me and filed in the office of the auditor of state 
on June 30, 1915. 

While the constitutional amendment adopted in September, 1912, provided that, 
except in cases of extraordinary emergency, not to exceed eight hours should con­
stitute a day's work, and not to exceed forty-eight hours a week's work, for work­
men engaged on any public work carried on or aided by the state, yet th~re was 
no sanction or penalty attached for a violation of said constitutional provision. 

The legislature passed an act on April 28, 1913, which was approved by the 
governor on May 9, 1913, and filed in the office of the secretary of state on May 
13, 1913. Said act provided in section 2 thereof for a penalty for a violation of 
the provisions thereof; but in section 3 it is provided : · 

"This act shall be in force and applicable to all contracts let on and 
after July 1, 1915." 

In view of the fact that the contract with Wespiser and Taylor was let prior 
to July 1, 1915. I am of the opinion that they are not liable for the penalty under 
section 2 of said act should they employ "ten-hour laborers"' on such contract, but 
in view of the fact that the constitutional provision is self-executing and has been 
in effect since January 1, 1913, appropriate action might be taken in the courts to 
enforce the provisions thereof. Respectfully, 

EDWARD c. TURNER, 
Attomey General. 
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620. 

BOARD OF EDt:CATIOX-BOXDS-Pt:RPOSE OF COXSTRt:CTIXG NEW 
SCHOOL BUILDIXG-ORDER ~lADE BY STATE li\SPECTOR OF 
WORKSHOPS AXD FACTORIES-S~1ITJI OXE PER CEXT. LAW 
LDIITATIOXS ~lAY BE EXCEEDED-LEVY ~lAY BE ~lADE U)JDER 
SECTIOXS 7630-1 AXD 5649-4, G. C. 

Where under authoritj• of section 7603-1, G. C., bonds are issued by a board of 
education for the purpose of constructing a new sclzool building, in compliaace with 
the order of the state inspector of 'Worltshops and factories, and thereafter a 
si11king fund levy cannot be made for the purpose of paying the i11terest on said 
bonds and retiring the same at maturity u:ithout exceeding the fiftee1c mill/imitation 
provided by la"'·, said board of education may make said levy under authority of 
said section 7630-1, G. C., and section 5649-4, G. C., irrespective of the limits 
provided by sections 5649-2 to 5649-5b, G. C., and referred to in said secti01t 5649-4, 
G. C. 

CoLUMBtiS, Omo, July 19, 1915. 

HoN: FRED \V. ~IcCov, Prosecuting Attorney, Carrollton, Ohio. 
DEAR SIR :-1 have your letter of July 3, 1915, enclosing copies of certain 

resolutions ·passed by the board of education of Carrollton vilJage school district, 
also a copy of notice issued to the treasurer of Carroll county and setting forth 
the schedule of tax levies for the various taxing districts of said county for 
the year 1914. 

You inquire whether the budget commissioners of said county ·may allow said 
board of education a levy for the payment of the interest and to provide a sinking 
fund for final retirement at maturity of certain bonds issued by said board of 
education, and described in said resolution, under authority of sections 7630-1 and 
5649-4 of the General Code, as found in 103 0. L., 527, which provide as follows: 

"Section 7630-1. If a school house is wholly or partly destroyed by 
fire or other casualty, or if the use of any school house for its intended 
purpose is prohibited hy any order of the chief inspector of workshops 
and factories, and the board of education of the school district is without 
sufficient funds applicable to the purpose, with which to rebuild or repair 
such school house or to construct a new school house for the proper accom­
modation of the schools of the district, and it is not practicable to secure 
such funds under any of the six preceding sections because of the limits 
of taxation applicable to such school district, such board of education may, 
suliject to the provisions of sections seventy-six hundred and twenty-six 
and seventy-six hundred and twenty-seven, and upon the approval of the 
electors in the manner provided by sections seventy-six hundred and twenty­
five and seventy-six hundred and twenty-six issue bonds for the amount 
required for such purpose. For the payment of the principal and interest on 
such bonds and on bonds heretofore issued for the purposes herein men­
tioned and to provide a sinking fund for their final redemption at maturity, 
such board of education shall annually levy a tax as provided by law. 

"Section 5649-4. For the emergencies mentioned in sections forty-four 
nundred and fifty, forty-four hundred and fifty-one, fifty-six hundred 
and twenty-nine, seventy-four hundred and nineteen and 7630-1 of the 
General Code, the taxing authorities of any district may levy a tax sufficient 
to provide therefor irrespective of any of the limitations of this act." 

From your letter and enclosed memoranda, it appears that on September 30, 
1912, said board of education, by resolution, declared the necessity of levying a 
tax of two mills or less for a period of five years, in addition to the rate which 
could be allowed by the county budget commissioners, under authority of section 
5649-2 and 5649-3 of the General Code; that at the meeting of said board on 
October 5, 1912, the state inspector of workshops and factories, or his deputy, 
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was present and notified said board that the school building then in use was condemned 
and that a new building would have to be erected and ready for use at the beginning 
of. the next school year. Said board thereupon passed the following resolution : 

"Resolved by the board of education of the village school, Carrollton, 
Ohio, that it is necessary for the proper accommodation of schools of said 
district to erect and equip a new school house, that it will require $50,000 
to make said improvement, and the funds at the disposal of said board or 
that can be raised under the provision of section 7629 of the General Code 
of Ohio, are not sufficient to accomplish said purpose, it is therefore resolved 
that the election be held in said school district on the question of the issuing 
bonds in the amount of $50,000 for the purpose herein specified, on the 5th 
day of November, 1912, and the clerk of the board be directed to forward 
a copy of these (this) resolution to the deputy state supervisor of election 
and request said supervisor to provide election supplies and conduct said 
election, and that the clerk be also directed to publish notice of said 
election as provided by law." 

It further appears that at the election held in said district on November 5, 
1912, the additional levy declared necessary by said board in its resolution of 
September 30, 1912, was submitted to a vote of the electors of said district under 
authority and in compliance with the requirements of sections 5649-5 and 5649-Sa 
of the General Code, and at the same time the question of the $50,000 bond issue 
above referred to was submitted to a vote of such electors, under authority and 
in compliance with the requirements of sections 7625, et seq., of the General 
Code, and that the vote was favorable to both of said propositions. 

On November 11, 1912, said board, by resolution duly passed, authorized the 
issuance of $50,000 of bonds for the purpose therein provided. It further appears 
that on :March 24, 1914, said board acting under authority of sections 7625, et seq., 
of the General Code, determined to submit to a vote of the electors of said district 
an additional bond issue of $12,000, for the purpose of completing the construction 
of its school building, and that on April 14, 1914, said election was held and the 
vote of the electors was favorable to said issue. 

On April 21, 1914, said board, by resolution, authorized said additional issue 
of bonds and in said resolution provided for an annual tax leyy sufficient to pay 
the interest on said bonds and to provide a sinking fund for their final retirement 
at maturity. I assume. that these bonds were sold and that a levy for the above 
purpose was made for the year 1914. 

The schedule of tax levies issued by the county treasurer, taken in connection 
with the statement of facts submitted in your letter, shows that the levy in said 
school district for the year 1914 for all purposes, including the additional levy 
authorized by a vote of the people, under sections 5649-5 and 5649-Sa of the General 
Code, but excepting a sinking fund levy for said bond issues, was 14.60 mills. 

Prior to the date when the act of the general assembly, supplementing section 
7630, G. C., and amending section 5649-4, G. C., so as to include levies made under 
authority of section 7631, G. C.; as found in 103 0. L., 527, became effective, the 
above mentioned sinking fund levy was subject to the fifteen mill limitation pro­
vided by section 5649-5b, G. C. It will be observed that under the provisions 
of section 7630-1, G. C., the authodty conferred by said section on said board of 
education may not be invoked by said board unless it finds that it is unable to 
provide a levy sufficient for the aforesaid purpose, under authority of sections 
7625 to 7630, inclusive, of the General Code, because of the limits on tax levies 
applicable to said district. In other words, if the aggregate levy for said district for 
the year 1915, and thereafter, including said sinking fund levy, will not exceed 
the 15 mill limitation above referred to, the authority conferred on said board of 
education by section 7630-1, G. C., and section ·s649-4, G. C., as amended, may not 
be invoked. 

Inasmuch, however, as the aforesaid bonds were issued by said board of educa-
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tion for the purpose of constructing a new school building, in compliance with the 
order of the state inspector of workshops and factories, I am of the opinion that, 
if the said board of ctlucation finds that said sinking fund levy cannot be made 
without exceeding said fifteen mill limitation, said board may make said levy under 
authority of said sections 7630-1, G. C., and 5649-4, G. C., as amended, irrespective 
of the limits provided by sections 5649-2 to 5649-Sb, inclusive, of the General Code, 
and referred to in said section 5649-4, G. C., as amended. 

621. 

Respectfully, 
EDWARD c. TURNER, 

Attoruey General. 

BUDGET CG:\DIISSIO?\ERS-STATUTE NOW PROVIDES THAT COUNTY 
AUDITOR, COUXTY TREASURER AXD PROSECUTING ATTORNEY 
SHALL COXSTITUTE C0:.\1:.\IISSIOX-WHEN ACT BECA:VIE EF­
FECTIVE. 

House bill No. 342, passed April 27, 1915, a11d filed in tlze office of tlze secretary 
of state April 30, 1915, if no petition for refere;zdum is filed thereon prior to July 
30, 1915, u:ill go ii!to effect on tlzat date. Said bill ameads section 5649-3b, G. C. In 
otlzer respects tlze lau:s governing budget commissioners remain the same. Under 
said bill the budget commissioners will co;zsist of the county auditor, county treas­
urer and prosecuting attomey. 

CoLUMBUS, OHIO, July 19, 1915. 

HoN. JoHN SCHRIDER, Prosecuting Attorney, Br:yan, Olzio. 
DEAR SIR :-I am in receipt of a letter from Hon. Charles R. Lowe, county 

auditor of your county, submitting for my opinion a question ~s follows: 

"There see:ni.s to be difference of opinion in this county as to who 
will constitute the budget commission in a county, and under what law 
they will work." 

In accordance with the usual custom I am addressing the opinion to you. 
Section 5649-3b of the General Code was originally enacted in 102 0. L. page 

266, was amended in 103 0. L., page 552, ant! again in 104 0. L., page 237. 
The supreme court in the case of State ex rei. Pogue v. Groom, 90 0. S., 1, on 

September 4, 1914, held this section as amended unconstitutional, the first two 
branches of the syllabus being as follows: 

"The act of the general assembly passed February 16, 1914, (104 0. L., 
237), amending section 5649-3b, General Code, as amended April 16, 1913, 
(103 0. L., 552), insofar as it purports to designate who shall constitute 
the county budget commission, is unconstitutional and void. 

"The act of the general assembly passed April 16, 1913 ( 103 0. L., 552) 
purporting to amend section 5649-3b, General Code, by designating who 
shall constitute the county budget commission, is to that extent uncon­
stitutional and void, and the repealing clause of the act, insofar as it re­
peals that portion of section 5649-3b, is invalid." 

A careful reading of the entire opinion, however, makes it clear that the supreme 
court intended merely to hold that the provision respecting the personnel of the 
budget commission was unconstitutional without holding the entire section to be 
void. This conclusion was reached in an opinion to the tax commission of Ohio 
by this department under date of April 27, 1915, being opinion No. 295, a copy of 
which I enclose herewith. 

House bill No. 342 as passed April 27, 1915, approved April 29, 1915, and filed 
in the office of the secretary of state April 30, 1915, amends section 5649-3b of the 
General Code. That bill is as follows: 
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"Sec. 5649-3b. There is hereby created in each county a board for the 
annual adjustment of the rates of taxation and fixing the amount of taxes 
to be levied therein, to be known as the budget commissioners. The county 
auditor, the county treasurer and the prosecuting attorney shall constitute 
such board. The budget commissioners shall meet at the auditor's office 
in each county on the first Monday in August annually, and shall complete 
their work on or before the third l\ionday in that month, unless for good 
cause the tax commission of Ohio shall extend the time for completing 
the work. Each member shall be sworn faithfully and impartially to 
perform the duties imposed upon him by law. Two members shall con­
stitute a quorum. The auditor shall be the secretary of the board and 
shall keep a full and accurate record of all proceedings. The auditor 
shall appoint such messengers and clerks as the board deems necessary, 
who shall receive not to exceed three dollars per day for their services for 
the time actually employed, which shall be paid out of the county treasury. 
The budget commissioners shall be allowed their actual and necessary ex­
penses. Such expenses shall be itemized and sworn to by the person who 
incurred them and paid out of the county treasury when approved by 
the board. For the purpose of adjusting the rates of taxation and fixing 
the amount of taxes to be levied each year the county auditor and the 
budget commissioners shall be governed by the amount of the taxable . 
property as shown on the auditor's tax list for the current year; provided, 
that if the auditor's tax list has not been completed, the county auditor 
shall estimate as nearly as practicable the amount of the taxable property 
for such year and such officers shall be governed by such estimate. 

"Section 2. That said original section 5649-3b of the General Code be 
and the same is hereby repealed." 

This bill, if a petition for referendum thereon is not filed prior to that time, 
will go into effect on July 30, 1915, and I therefore advise you, in answer to the 
above question that, the county auditor, the county treasurer and the prosecuting 
attorney will constitute the budget commissioners and that the laws under which 
they will operate are the same as those in force in 1914 with the exception of 
the amendment to section 5649-3b above quoted. 

622. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

WHERE L\1PROVE::\IENTS SUCH AS WALKS, ROADS, SEWERS AND 
TUNNELS COSTING IN EXCESS OF THREE THOUSAND DOLLARS 
ARE MADE, THE PROVISIONS OF SECTION 2314, G. C., MUST BE 
FOLLOWED-STATE FUNDS-STATE BUILDINGS-OHIO STATE 
UNIVERSITY. 

Sections 2314, G. C., et seq., apply to the construction of walks, roads, sewers 
and tunnels on the campus of tlze Ohio State University, and the provisions of said 
sections must be observed as to all of such improvements costing i1~ excess of three 
thousand dollars. 

CoLUMBus, OHIO, July 20, 1915. 

l-IoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I have your communications of June 26 and July 7, 1915, in which 

you state that the board of trustees of the Ohio State University contemplates 
making certain improvements on the campus this summer, consisting of walks, 
sewers, tunnels and roads, all of which will be on the unit price basis, and you 
then inquire as to whether or not such improvements fall under sections 2314 
to 2317, inclusive, of the General Code. 
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By inquiry I learn that the tunnels referred to in your communication are 
designated to connect the central heating plant and power station with certain 
other buildings on the university campus. 

Section 2314, to which you refer, requires certain action before a contract can 
be entered into "for the erection, alteration or improvement of a state institution 
or building, or addition thereto, excepting the penitentiary, or for the supply 
of materials therefor, the aggregate cost of which exceeds three thousand dollars." 
Your inquiry therefore raises the question as to whether walks, roads and sewers 
to be constructed on the campus of the Ohio State University and tunnels to be 
constructed thereon for the purpose of connecting the central heating plant and 
power station with other buildings, are to be regarded as improvements of or 
additions to a state institution or building within the meaning of section 2314, G. C. 
This section was section 782 of the Revised Statutes, and the language of that 
section, insofar as it is pertinent to the present inquiry, was as follows: 

"The directors, trustees, commissioners, or other officer or officers, to 
whom is confided by law the duty of devising and superintending the erec­
tion, alteration, addition to, or improvement of, any state institution, 
asylum, or other improvement (excepting the penitentiary), erected, or 
now being erected, or to be erected by the state, before entering into any 
contract for the erection, alteration, addition to, or improvement of such 
institution, asylum, or other improvement, or for the supply of materials 
therefor, the aggregate cost of which erection, alteration, addition or im­
provement and materials therefor, exceed the sum of three thousand dol­
lars, shall, etc." 

Under the language of section 7S2 of the Revised Statutes, it is manifest that 
the section would have applied to the improvements referred to by you. The 
codifying commission made substantial changes in the language of the section 
and it remains to determine whether such changes have so modified the legal 
effect of the section that it does not in its present form apply to such improvements. 
An answer to this question involves a consideration of the word "institution" as 
found in the section in question. In the case of State ex rei. \Valton v. Edmondson, 
89 0. S., 351, in discussing the meaning of the word "institution" the court ob­
served that the word is sometimes used as descriptive of the establishment where 
the operations of an association are carried on, and I am of the opinion that it is 
in such sense that the word is used in the section now under consideration. I, 
therefore, conclude that the buildings and campus of the Ohio State University, 
taken together, are to be regarded as an institution within the meaning of section 
2314, G. C., and that said question and the succeeding sections apply to the con­
struction of all of the improvements referred to by you, the aggregate cost of 
which exceeds three thousand dollars. It may be observed that any other con­
struction would read out of the statute the word "institution" and give it a mean­
ing no broader than it would have if the legislature had used only the word 
"building." It is a familiar rule of statutory construction that some effect must, 
if possible, be given to all the language used by the legislature, and in the present 
case this can be done only by arriving at the conclusion above announced, which 
conclusion is also in harmony with the history of the statute under consideration. 
I am not unmindful of the conclusion expressed by me in an opinion rendered to 
Ron. Carl E. Steeb, secretary of the board of trustees of Ohio State University, 
under date of June 28, 1915, to the effect that an automatic fire sprinkler system, 
which it was proposed to install in university hall, did not fall within the pro­
visions of sections 2314, G. C., et seq., but that opinion was based on certain 
elementary principles of the law of fixtures; and the conclusion herein expressed is 
not out of harmony with that expressed in the opinion to l.Ir. Steeb. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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623. 

STATE FIRE ~IARSHAL-SECTIO~ 840, G. C., COXSTRVED AS TO 
WHE:;-.J YEAR REGIXS FOR SAID DEPARDIENT-SECTIO:;-.J 841, G. 
C., COXSTRUED AS TO WHEN YEAR ENDS-LEGISLATURE :MAY 
~lAKE APPROPRIATIO~S IX EXCESS OF YEARLY RECEIPTS OF 
THE DEP ART~IE:;-.JT. 

The :year of the state fire marshal's department, referred to in section 840, 
G. C., begins on November 1st; and the :year referred to in the last sentence of 
section 841, G. C., ends on October 31st. 

It is competent fo;· the general assembly to appropriate money from the general 
revenue fund in spite of the limitations of sections 840 and 841 requiring the de­
partment of the state fire marshal to be self-supporting; and the appropriations of 
the general assembly may be made accordiug to a :year which does not correspond 
with the year therein referred to. 

CoLUMBUS, OHio, July 20, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of July 14, 1915, in which you request my 

opinion as follows: 

"Kindly let us have your written opinion on the following proposi­
tions at your earliest convenience: 

"1. Vlhen does the year begin to which reference is made in section 
840 of the General Code? 

"2. \Vhen does the year end to which reference is made in section 
841 of the General Code? 

"3. In view of the provisions of sections 840 and 841 of the General 
Code, may the legislature legally make appropriations for the state fire 
marshal in excess of the yearly receipts as indicated in section 841, or 
should the amount appropriated be kept within the amount of money 
collected from the insurance companies and paid into the state treasury, 
and should the appropriation year coincide with the year designated m 
section 840, G. C.?" 

Sections 840 and 841 of the General Code, are as follows: 

"Section 840. The state fire marshal shall receive an annual salary of 
three thousand dollars; the first deputy fire marshal, eighteen hundred 
dollars, and the second deputy fire marshal, fifteen hundred dollars. Such 
salaries, compensation of clerks and assistants and all other expenses of 
the department of the state fire marshal necessary in the performance of 
the duties imposed on him by law, shall not exceed in any year the amount 
paid in the state treasury for that year by fire insurance companies as pro­
vided in the next following section. 

"Section 841. For the purpose of maintaining the department of state 
fire marshal and the payment of the expenses incident thereto, each fire 
insurance company doing business in this state, shall pay to the superin­
tendent of insurance in the month of November each year, in addition to 
the taxes required by law to be paid by it, one-half of one per cent. on 
the gross premium receipts of such companies on all business transacted 
by it in Ohio during the year next preceding, as shown by its annual state­
ment under oath to the insurance department. The superintendent of 
insurance shall pay the money so received into the state treasury to the 
credit of a special fund for the maintenance of the office of state fire 
marshal. In any portion of such specie.:! fund remains unexpended at the end of 
the year, for which it was required to be paid, and the state fire marshal so 
certifies, it shall be transferred to the general revenue fund of the state." 
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The answer to your first question may be approached by the observation that 
the words "year," as it occurs in the last sentence of sections 840 and 841, is 
obviously the year for \vhich the tax is required to be paid as provided in section 
841. Obviously also the legislature conceived of the tax payment as being pro­
spective and not retrospective; that is to say, conceived that the tax is payable at 
the beginning of the year and not at the end of the year. This conclusion is not 
altered by the fact that the tax is based upon the gross premium receipts for the 
preceding year. Instances are numerous wherein excise taxes, based upon receipts 
or other measures of apportionment ascertained with reference to time past, are 
interpreted as based upon a privilege to be exercised in the future as the real 
subject of taxation. In section 841 this intention is reasonably clear for when this 
section first went into effect, if the "year for which it is required to be paid," 
within the meaning thereof meant the year then just passed, the whole sum would 
have had to be paid into the treasury immediately upon its receipt. 
. :Moreover, in another sense, a tax considered from the viewpoint of the public, 

as a source of revenue, is always for a period of time following its collection; 
i. e., collected for the purpose of defraying the expenses of government during 
such period. This seems to be the exact sense in which the term is used in those 
parts of the sections to which I have referred. 

It is my opinion therefore, in answer to your first question, that the year to 
which reference is made in section 840, G. C., begins on November 1st; and in 
answer to your second question that the year to which reference is made in the 
last sentence of section 841, G. C., ends on October 31st. . 

For the sake of accuracy, however, I may add that the word "year," as 
repeatedly used in section 841, does not mean the same thing in each case. Its 
first use occurs in the context "in the month of November each year." Obviously 
the word "year" denotes the calendar year. 

The next use of the word -is in the context "all business transacted by it in 
Ohio during the year next preceding, as shown by its annual statement under oath 
to the insurance department." The word "year" in this context means the calendar 
year preceding the X ovember in which the report is made. (See section 5432, 
G. C., which requires a report of the gross premiums from foreign insurance 
companies and uses the explicit term "the preceding calendar year.") 

The next use of the word is in the context "If any portion of such special 
fund remains unexpended at the end of the year, for which it was required to be 
paid." This obviously can, of course, not mean the preceding calendar year and 
it must mean a year "for the purpose of maintaining the department of state fire 
marshal and the payment of the expenses incident thereto." Accordingly I have 
arrived at the conclusions above expressed. 

In answering your third question I beg to state that it is within the power 
of the legislature to make appropriations for the state fire marshal in excess of 
the yearly receipts, and moreover to make appropriations according to years 
which do not coincide with section 840, G. C. 

The policy of sections 840 and 841, reduced to simplest terms, is that the 
department of the state fire marshal shall not be, even in part, a burden upon the 
general revenue fund. One general assembly, however, has no power to restrain its 
successors from appropriating money from the general revenue fund for any law­
ful object, and to this extent sections 840 and 841, while valid laws, are simply 
persuasive or advisory in respect to their effect upon succeeding sessions of the 
general assembly. There is a wide distinction between a case of this kind and one 
where the amount which an officer may legally receive is fixed by Jaw and a 
larger appropriation is made for the purpose of paying him. In such event he 
would be limited to the amount fixed by law. In the event, however, that the 
requirement is, as it is in the present instance, that the aggregate expenses of a 
certain department shall not exceed the income of a certain fund and shall be paid 
therefrom, whatever restraint the statute exerts is, in reality, directed to the sue· 
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ceeding sessions of the general assembly and operative upon them in the making 
of appropriations. This being its character it is obvious that it can have only the 
limited effect above described. 

The first part of your third question is therefore answered in the affirmative 
and the alternative questions therein are answered in the negative. 

I may add that section 841, G. C., as above quoted and interpreted, ,is the 
section at present in force. However, the general assembly, at is session in 1915, 
twice amended this section, once by amended senate bill N'o. 50, approved ::\lay 
7th, and once by amended senate bill Xo. 297, approved June 3rd, and filed in 
the office of the secretary of state June 4th. Neither one of these amendments 
in anywise affects- the question presented by you; and inasmuch as neither one of 
the measures will go into effect for some time I deem it necessary merely to call 
your attention to them in explanation. Respectfully, 

624. 

Eow ARD C. TuRNER, 
Attorney General. 

FOREIG~ CORPORATION-TRA~SACTIOXS BY SUCH COMPANIES IN 
SALE OF CIGARETTES IN' OHIO-OHIO REPRESENTATIVES WHO 
MAKE COLLECTION'S NOT LIABLE FOR WHOLESALE CIGARETTE 
DEALER'S LICENSE-REFUNDERS-HOW APPORTIONED IN SUCH 
CASE. 

A corporation located outside the state through its salesmen sells cigarettes 
to retail dealers in Ohio and ships the same direct. The retail dealers receive no 
invoices from the corporation, which se11ds the invoices to an Ohio representative 
who presents the invoices to the retailers, makes collection and settles with the 
corporation, deriving a ·profit from the transactions. Such transactions are in legal 
effect sales by the corporation direct to the retail dealers and the Ohio repre­
sentative who makes the collections is not liable for the wholesale cigarette dealer's 
license tmder section 5894, G. C. 

Refunding orders drawn under section 5896, G. C., should be draw11 against 
the general county fund and such fund should be reimbursed by charging the 
amount of the refunder against the undivided proceeds of collections of cigarette 
assessments in the treasury to the credit of the state and cozmty and the city, 
village or township to which the original assessment, 011 accowzt of which the 
refunder was made, was distributed and in the same proportion as such original 
distribution zms made under the statute, and if there are not sufficient of such pro­
ceeds of assessments, to the credit of any such beneficiaries, the amount chargeable 
against it should be deducted from the undivided tax distribution due it at the 
next settlement. 

CoLUMBus, OHIO, July 20, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your communication, enclosing two letters of Thomas A. 

Bowles and requesting my written opinion upon the facts and inquiries therein 
stated, received. 

The inquires of ::\Ir. Bowles are as follows: 

"Liggett & Myers are a corporation with headquarters in St. Louis, :Mo. 
The town of Piqua, we will say to illustrate, has four cigarette retail 
dealers. These dealers receive shipments of cigarettes direct from St. Louis 
factory. In Piqua is another tobacco dealer who represents Liggett & 
Myers, and to whom are sent the invoices covering the cigarettes shipped 
to the four dealers mentioned. The four retailers get no invoices from 
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L. & :\I., but L. & :\I.'s representati\·c takes their invoices sent to him, 
presents them to the retailers and collects the money therefor and settles 
with L. & :\I. 

"QL'ESTIOX: Is Liggett & ::\Iyers' representative liable for the 
wholesale license of $30.00?' 

''2. A dealer in cigarettes, the only one in a village, makes applica­
tion for license. He pays the $15.00; say in June. The auditor distributes 
the amount at his August settlement. J n September the dealer goes out of 
the business and demands his refunder, and of course gets it. 

"QL'ESTIOX: From what source will the auditor issue the ref under? 
You will understand there is no other dealer in this village nor has any 
one engaged in the traffic since the merchant quit, and no immediate 
prospect of one ;,tarting. If the auditor should take it out of the general 
cigarette fund, what authority has he to apportion the refunder to other 
districts?" 

::\Ir. Bowles further states in a supplemental letter as follows: 

"The gentleman who acts as the distributing agent in Piqua for Liggett 
& Myers is a wholesale tobacco dealer. The salesman for the factory will 
take orders for cigarettes from different retail dealers, together with 
tobacco orders. The merchandise is shipped direct to the dealers and 
billed to the wholesale man, who in turn credits the factory on his books. 
Then he makes out the several bills to the retailers plus his profit. These 
bills to the retailers of course include the cigarettes and the wholesaler 
derives a profit on the cigarettes. This procedure, as you probably know, 
is called in trade, 'drop shipments.' 

"::\1r. Armstrong, the wholesale man, never sees the cigarettes, but 
derives a profit from the sale as made by the factory representative." 

Section 5894, of the General Code, provides : 

"A person, firm, company, corporation, or co-partnership, engaged in 
the wholesale business ot trafficking in cigarettes, cigarette wrappet·s or a 
substitute for either, shall annually be assessed and pay into the county 
treasury the sum of thirty dollars, or, if so engaged in such traffic in the 
retail business, the sum of fifteen dollars for each place where such 
business is carried on by or for such person, firm, company, corporation or 
co-partnership." 

Your· first inquiry involves a determination of the question of whether or 
not the dealer, referred to in your inquiry as representing Liggett & ::\Iyers, is 
engaged in the wholesale business of trafficking in cigarettes, cigarette wrappers 
or a substitute for either within the state. 

This legislation providing for a tax on the business of trafficking in cigarettes 
is an exercise of the police power of the state, which cannot operate extra terri­
torially, and, therefore, only such sales as are made within the state of Ohio 
constitute a business subject to the tax imposed by such legislation. 

In an opinion rendered by this office to the State Liquor Licensing Board, 
under date of April 3, 1915, it was held that where a person has an office in the 
state of Ohio and acts in the capacity of agent for a distilliug company of another 
state, transmitting to such distilling company the orders taken, to be filled by the 
distilling company Ly shipment from the distillery direct to the purchaser in Ohio, 
the collections from the purchaser being made by the agent, the sale was made 
at the distillery and outside of the territorial operation of the Dow-Aiken law. 

In the case of Bellefontaine v. Vassaux, 55 0. S., 323, it is held: 

"\Vhen anything remains to be done to identify the goods or dis­
criminate them from other like things the sale is not completed." 
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The following is quoted from the opinion in the case o~ Bonham v. Ham­
ilton, 66 0. S., 82: 

"Where, by the agreement, the vendor is to do anything to the goods 
for the purpose of putting them into that state in which the purchaser is 
bound to accept them, or as is sometimes worded into a deliverable state, 
the performance of those things shall, in the absence of circumstances 
indicating a contrary intention, be taken to be a condition precedent to the 
vesting of the property. 

"The general rule is that the title to goods intended to be transported 
pass from the vendor to the purchaser upon delivery by the former to a 
common carrier consigned to the purchaser, whether paid for or not." 

Substantially to the same effect are the cases of: 

Jung v. Talbot, 59 0. S., 511; 
Diehl Brewing Co. v. Beck, 10 0. C. C. N. S., 361; 
A Brewing Co. v. Bri~ster, 179 U. S., 444. 

It is the general rule that sales made upon solicitation in one state of orders 
by mail or through traveling salesmen or local agents, requiring deliveries to be 
made from the foreign factories to the customers in another state, thus necessi­
tating interstate transportation, constitute interstate commerce. 

Toledo Mfg. Co. v. Glenn Mfg. Co., 55 0. S., 217; 
Robbins v. Shelby County Taxing District, 120 U. S., 489; 
Bremen v. Titusville, 153 U. S., 289. 

In the case of Voss v. Haggerty, 26 \V. L. B., 268, in construing a provisiOn 
of the Dow law, similar to the legislation under consideration, the court said: 

"The whiskey was all outside of the state of Ohio, and none of it 
was at any time during the ownership of the plaintiff or his vendor in the 
state of Ohio. * '' '-' If the Dow law applied to such a sale, it would 
be in violation of the constitution of the United States, as being an inter­
ference with the freedom of interstate commerce, and the presumption 
therefore is that such a sale is not within the purview of the act." 

The last branch of the syllabus is as follows: 

"The sale of liquors not located in Ohio is not within the purvie~ of 
such law." 

In an opinion rendered by my predecessor, Hon. U. G. Denman, to Hon. W 
D. Gilbert, auditor of state, under date of April 25, 1906, it is said: 

"The negotiation of sale of goods which are in another state for the 
purpose of introducing them into the state in which the negotiation is 
made is interstate commerce." 

Robbins ·v. Shelby County, 120 U. S., 479; 
Enert v. Missouri, 156 U. S., 313; 
Toledo Co. v. Glenn Co., 55 0. S., 221; 
Vance v. Vanderhook, 170 U. S., 444; 
Bowman v. Chicago, etc., Ry., 125 U. S., 489. 

I am therefore of the opinion that the transactions made in the manner 
detailed by ::'.Ir. Bowles are in legal effect sales made outside of the state of Ohio, 
hence not within the purview of the provisions of section 5894, G. C. See section 
8399. 
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It is further to be observed from your statement that the sales in question 
are negotiated by agents of the St. Louis firm, Liggett & ::\Iyers, and the orders 
filled from the stock of said company at St. Louis, shipment being made direct to 
the retailers, and that ::\Ir. Armstrong, the representative of the company in Ohio, 
neYer has the control or possession of said goods and has no other connection 
with the transactions than that the invoices are made out to him, that he credits 
the same to the company on his books and makes collections from the retailers, 
and that he realizes certain compensation or profit from the transactions. Under 
this state of facts I am of the opinion that the representative of said company, Mr. 
Armstrong, never was the owner nor the seller of the merchandise involved in 
such transactions and therefore is not, on account of such transactions, a trafficker 
in cigarettes, cigarette wrappers or a substitute for either within the meaning of 
section 5894, G. C. 

You state that ::\Ir. Armstrong is a wholesale tobacco dealer, but it is assumed 
from your statement that he has no dealings in cigarettes, cigarette wrappers or 
substitutes for either, other than in the manner detailed by Mr. Bowles in his 
statement and this opinion is based on such state of facts. 

It was held in Brooks v. VanNes, 38 Bulletin, 262, affirmed without report 
57 0. s., 642: 

"A whiskey broker who negotiates sales of liquor between different 
parties but who neither owns nor procures the liquor so sold is not 
subject to the tax •:• •:• * under the Dow law." 

In the case of Voss v. Haggerty, supra, the court said: 

"It also appears that frequently * * * the certificates are trans­
ferred by the vendor into the broker's name and by him in turn transferred 
to the vendee. Also, in many cases, before the transfer to him by the 
vendor the broker receives the money from the vendee; but that in other 
cases he pays the vendor with his own check aml uvon his transfer to the 
vendee is repaid by that party. But I am satisfied from the evidence 
before me that whatever form the transaction is made to assume, for the 
purpose of concealing the identity of the parties for facilitating the 
transfer, it remains substantially always a transaction in which the broker 
is a mere agent or trustee for one or both of the parties to the sale. It is 
never a sale but is always a sale between the parties affected through the 
broker as an agent." 

I am accordingly of the opnuon that the transactions, in legal effect, were 
sales by the Liggett & !'dyers Company direct to the retail dealers, and that the 
relation of ::\Ir. Armstrong to such transactions was merely that of agent. 

Your second inquiry refers to the rcfunder of a portion of the assessment 
paid by a dealer, upon his discontinuing the business, and the particular fund 
from which such refunder shall be made. 

Xo express provision is made by the statutes of Ohio as to the particular 
fund upon which such refunding order shall be drawn. Section 5895, G. C., 
provides: 

"The assessments provided in the next preceding section shall be paid 
hy such person, firm, company, corporation or co-partnership on or before 
the 20th day of June of each year. \\"hen such business is commenced 
after the fourth ::\Ionday of ::\Iay, such assessments shall be proportionate 
in amount to the remainder of the assessment year, except that it shall not 
be less than one-fifth of the whole amount to be assessed in any one year." 
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Section 5896, G. C., provides: 

"\Vhen the person, firm, company, corporation or co-partnership de­
scribed in section fifty-eight hundred and ninety-four, which has been so 
assessed, and which has paid or is charged upon the tax duplicate with 
the full amount of such assessment, discontinues such business, the county 
auditor shall issue to such person, firm, company, corporation or co-partner­
ship, a refunding order for a proportionate amount of the assessment. 
Such order shall not be less than one-fifth of the whole amount to be 
assessed in one year." 

Section 5900, G. C., provides : 

"The revenues and fines collected under the provisions of this chapter 
and the penal laws relating to cigarettes, shall be distributed as follows, 
to wit: In each county, one-half of the money paid into the county treasury 
on account of such business in a city, villas-e or township therein, shall 
be placed to the credit of the general revenue fund of the state, and paid 
into the state treasury by the county treasury as provided in other cases." 

Section 5901, G. C., provides: 

"One-fourth of the money paid into the county treasury on account of 
such business in a municipal corporation shall be paid, upon the warrant 
of the county auditor, into the treasury of such corporation to the credit 
of the police fund, or in a corporation having no police fund to the credit 
of the general revenue fund. The remaining one-fourth thereof shall be 
credited to the poor fund of such county; but in counties having no 
county infirmary, it shall be credited to the infirmary fund or poor fund 
of the township, village or city in which it was collected. In counties 
where such money is paid on account of such business conducted in a 
township outside of a municipal corporation, the last named two-fourths 
shall be credited to the infirmary fund or the poor fund of such township." 

\Vhile there has been no judicial decision in Ohio upon the exact question 
presented by you, under the cigarette tax law, yet the provisions of the Dow law, 
imposing a tax upon the business of trafficking in intoxicating liquors, are very 
similar . to those of the legislation here under consideration, in respect to the 
collection and distribution of the tax provided for; and both acts are similar in 
the further respect that neither provides the particular fund from which the 
refunder shall be made. 

In the cases of State v. Rouch, 47 0. S., 478, and Village of Van Wert v. 
Brown, 47 0. S., 477, arising under the Dow law, the court said: 

"vVe think there need be no embarrassment or difficulty about the 
character of the order to be drawn by the auditor. The statute provides 
that the auditor, upon being satisfied that the dealer has discontinued 
business, shall issue to such dealer a refunding order. It does not direct 
what particular fund or funds the order shall be drawn upon. In such case 
it would be lawful to draw on the general fund. Such was the holding 
in Zimmerman v. Canfield, 42 0. S., 469. An order so drawn would 
at least be a valid order. \\'hether it has been the custom of auditors to 
draw these orders without designating any fund, or on the general fund, 
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or on the poor fund, or proportionately upon several funds, or, where 
drawn without designating any, for the treasurer to pay partly from the 
several funds, we are not concerned to inquire." 

In the case of Zimmerman v. Canfidd, 42 0. S., 463, which arose under an 
act authorizing county commissioners to establish ditches through private property, 
the following is quoted from the opinion, page 469: 

''It is to be supposed that when the commissioners enter upon the loca­
tion and construction of a ditch, which must involve the 'taking' of lands, 
they do so in contemplation of the fact that compensation for lands so 
taken must, if applied for, .be first paid or deposited, and it seems clear 
that if no other fund is provided, nor payment or deposit otherwise made 
by those to be benefited by the ditch, the general county fund is to be 
resorted to." 

I am of the opinion that the dealer who becomes entitled to a refunder under 
the provisions of section 5896, G. C., thereby becomes a creditor of the COJ.lllty 
and the refunder to which he becomes so entitled conhtitutcs a claim properly 
payable from the general fund of the county treasury, and, pursuant to the holding 
of the supreme court, supra, I advise that the auditor draw such refunding orders 
against the general fund. of the county. 

Coming now to the question of reimbursement of such fund, considerations 
of equality and equity demand that the amount of refunder so paid be deducted 
from the next distribution of taxes to the state, county, and municipal corporation 
or township, which under the statute were beneficiaries of the proceeds of the 
assessment on account of which the refunder is made, and in the same propor­
tions, respectively, as the assessment was distributed to such beneficiaries, and 
that the amount so deducted be applied to reimburse the said general fund of 
the county from which the refunder was made. 

The amount necessary to reimburse such fund should be deducted from the 
undivided proceeds of cigarette tax assessments when there are sufficient of such 
collections available, to the credit of the state, county, municipal corporation or 
township respecth·cly, from whidt hUc!t reimbursement may be made, but where 
there are not sufficient of the proceeds of such collections in the treasury to 
cover the amount of the refunder chargeable against any village or township, etc., 
as in the case suggested by you, the proportion of such rcfunder chargeable against 
it should be deducted from the undivided tax distribution due it at the next 
settlement. 

Answering your questions specifically, therefore, I advise that ::\Ir. Armstrong, 
the representative of the Liggett & :\T yers Company, is not liable for the wholesale 
license tax of $30.00, under the facts as stated in your communication; and that 
the auditor should issue his refunding order, provided for in section 5896, against 
the general fund of the county treasury, and that such fund should be reimbursed 
by charging the amount of such refunder against the undivided proceeds of 
collections of cigarette assessments in the treasury to the credit of the state and 
county and the city, village or township to which the original assessment, on 
account of which the refunder was made, was distributed, and in the same pro­
portions as such original distribution was made under the statute; and in the event 
that there arc not sufficient of such proceeds of assessments to the credit of any 
of such beneficiaries, the amount chargeable against it should be deducted from 
the undivided tax distribution due it at the next settlement. 

Respectfully, 
EDWARD C. TcRNER, 

Attomey General. 



1276 ANNUAL REPORT 

625. 

AUTOMOBILE-COUNTY CG:\D.IISSIO.XERS-REASO:NABLE A::\IOUNT 
l\IAY BE ALLOWED SHERIFF FOR USE OF AUTO::\IOBILE OW.XED 
BY HD.l AND USED FOR OFFICIAL DUTIES-JA::-.JITOR OR DEPUTY. 
SEALER OF WEIGHTS AND ::\IEASURES ::\lAY FUR~·;"ISH AUTO­
MOBILE FOR HIRE TO SHERIFF OR COUNTY SURVEYOR. 

County commissioners may allow a sheriff a reasonable amount to cover the 
expense of maintaining and operating an automobile owned by him and used hv 
the discharge of his official duties, having due regard to the extent of the use 
of the machine in public and private business. 

A sheriff or county surveyor when it becomes necessary in the discharge of 
their duties to incur expense for livery hire may employ a janitor employed by 
the county, or the deputy sealer of ~nights and measures of the county, who 
owns an automobile, to perform s11ch service, provided the rendition of such service 
does not interfere with the regular duties of such persons. 

CoLUMBus, OHIO, July 20, 1915. 

HoN. MEEKER TERWILLIGER, Prosewting Attori!Cy, Pickaway county, Circleville, 
Ohio. 
DEAR SIR :-Your letter of July 14, 1915, submitting for my opinion two ques­

tions, duly received. The first question is as follows: 

"Can the sheriff of a county be allowed the expense of maintaining 
his own automobile while using it in the proper administration of the duties 
of his office? ' 

"If so, what expense would be allowed? \Vould the expense be limited 
to the amount of gasoline and oil consumed on the trip or could an allow­
ance at so much per mile be made the sheriff to cover gasoline, oil and 
wear and tear of tires and machine in general?" 

Section 2997, G. C., provides in part as follows : 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowance quarterly to each sheriff for 
* * * and all expenses of maintaining horses and vehicles necessary 
to the proper administration of the duties of his office." 

In the· case of State ex rei. Sartin, ·as sheriff of Franklin county, Ohio, v. 
Sayre, as auditor, etc., et al., Judge Rathmell of the court of common pleas of said 
county, held that the word "vehicles" as used in the above statute includes auto­
mobiles. While section 2997 contains the word "maintaining'' and does not contain 
the word "operating'' it would undoubtedly follow that said section authorizes the 
allowance of all expenses incident to the use of the automobile in public business, 
and would include oil and gasoline, as well as necessary repairs to tires and parts. 

The county commissioners may, therefore, make an allowance to the sheriff 
for the expenses of maintaining and operating his automobile when used in the 
proper administration of the duties of his office. This allowance, however, should 
be made under the provisions of section 2997 above quoted, and not under other 
provisions of the same section which provide for livery hire. 

Just what proportion of the expense may be charged against public funds 
will depend upon the facts in each particular case and is more a matter of policy 
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than of law. If the automobile were used exclusively in his work as sheriff, the 
reasonable and necessary expense of maintaining and operating the same might 
be allowed by the commissioners. \Vhere, however, the automobile is not so ex­
clu,ively used, but is used as well for private purposes, there should be some 
definite arrangement entered into between the sheriff and the county commissioners, 
I would suggest that this arrangement be made upon a mileage basis. For in­
stance, if the automolJile were run 3CO miles in a month, 200 in official business 
and 100 for private purposes, it would be fair and equitable for the commissioners 
to allow two-thirds of the expenses of the upkeep for the month. If such an 
arrangement be not practical, the commissioners might agree to allow the sheriff 
a reasonable rate per mile covered by the automobile in public business as traveling 
~xpenses of the sheriff. These, however, are mere suggestions. 

As to your second question, to wit: 

"Can a person regularly employed as janitor at the court house by 
the board of county commissioners, be paid from the county treasury for 
auto livery conveying the county sheriff or county engineer in the discharge 
of their respective official duties? 

"Can a person regularly employed as deputy sealer of weights and 
measures for any county be paid from the county treasury for auto livery 
conveying the county sheriff or county surveyor in the discharge of their 
respective official duties?" 

There is no statutory prohibition against the employment of the janitor and 
deputy sealer of weights and measures in question and the only reason which could 
be assigned for the refusal of the commissioners to allow payment to be made 
for such services would be on the grounds of public policy. 

The general assembly of the state has recognized the danger involved in trans­
actions of this same general character by the enactment of sections 12910 to 
12914, inclush·e, of the General Code, but has not seen fit to include this par­
ticular kind of a transaction. This danger was also recognized in an opinion by 
this department under date of June 13, 1914, being opinion No. 978, in which it 
was held solely on the grounds of public policy that the sheriff could not pay his 
deputy livery hire for the use of an automobile owned by the deputy. However, 
the close relationship which exists between a sheriff and his deputy qocs not exist 
between a sheriff or county surveyor and a janitor or a deputy sealer of weights 
and measures. 

I am, therefore, of the opinion that, while such an arrangement as you describe 
should not be encouraged, it is not illegal or prohibited either by statute or on the 
grounds of public policy, provided of course that the rendition of such service by 
the janitor or deputy sealer of weights and measures does not interfere with the 
regular duties of such persons. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Geuera/. 



1278 ANNUAL REPORT 

626. 

"REGULAR HOSPITAL OTHER THAN A LYING IN HOSPITAL" NEED 
NOT BE LICENSED-CASES OF \V01IEN CARED FOR DURING 
PARTURITION. 

A regular hospital in which the zzumber of cases of women cared for during 
parturition is small as compared with the mmzber of cases cared for in the hospital 
in a gi;,en period of time, and in which such women are ca1·ed for by 1111rses under 
the direction of ph:ysicians, need not be licensed as a maternity boarding house or 
lying-in hospital under sections 6257, et seq., G. C. 

CoLUMBUS, 0Hro, July 20, 1915. 

HaN. H.-H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 
DEAR SIR:-Under date of July 12th, you requested my opinion upon the 

following question : 

"A hospital incorporated for purposes commonly understood to be 
common to such institutions, i. e., care of the sick, performance of surgical 
operations, etc. In the pursuits of the work of such a hospital more than 
two women are received during a given period of six months for the pur­
pose of parturition. This hospital was not incorporated for the exclusive 
care of children. Does such hospital, in which the maternity cases com­
pose a very small percentage of the number of patients received, come under 
the requirements of section 6257, and is it subject to license by the state 
board of health and also subject to inspection, visitation and certification 
of the board of state charities after the manner described in sections 
1352 and 1352-1 of the General Code?" 

I have examined the previous opinions referred to by you in your letter, and 
while there are indications therein of what my predecessor's ruling would have 

·been on the question which .you now submit, it is true that no direct conclusion 
is expressed in any of them with respect thereto. 

Section 6257 of. the General Code, to which you refer, provides as follows: 

"Sec. 6257. \Vhoever receives for ·care or treatment within a p·eriod 
of six months, more than one woman during pregnancy, or during or after 
delivery, except women related by blood or marriage ; or has in his 
custody or control, at any one time, two or more infants under the age of 
two years, unattended by parents or guardians, for the purpose of providing 
them with care, food and lodging, except infants related to him by blood 
or marriage, shall be deemed to maintain a maternity boarding house or 
lying-in hospital. The provisions of this section shall not apply to any 
county or district children's home, charitable organization, society or in­
stitution having the care of children under its control duly incorporated 
under the laws of Ohio or J.!nder the care of a juvenile court." 

However, the last sentence of this section does not embody the only exception· 
to the general rule of the first sentence thereof. Another exception is found in 
section 6258, G. C., which is as follows: 

"Sec. 6258. Nothing in this chapter shall prevent a nurse from practic­
ing her profession under the direction of a physician in the home of a _ 
patient, or in a regular hospital other than a lying-in hospital." 
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In my opinion, section 6258 furnishes the answer to your question. \Vhile the 
terms of its exception apply to the nurse, yet, in effect, it embraces the care and 
treatment by nurses under the direction of physicians in "a regular hospital other 
than a lying-in hospital." 

Assuming that the women cared for and treated during the period described 
by you therein receive the care of a nurse under the direction of a physician, it 
is my opinion that the transactions are not such as to constitute the hospital, as 
such, "a maternity boarding house or lying-in hospital," subject to license under 
the remaining provisions of the chapter. 

627. 

. Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

COUNTY C0:\1:\IISSIOXERS-BIDS FOR DEPOSIT OF PUBLIC FUNDS­
ADVERTISE:\lEXT FOR BIDS SHOULD BE PREPARED AND FOL­
LOWED I~ ACCORDANCE WITH SECTIONS 2715 AND 744-12, G. C.­
ACTIVE AXD IXACTIVE DEPOSITS REQUIRE SEPARATE SURE­
TIES. 

A board of cozmt::,• commissioners in its advertisement for bids for the deposit 
of public funds, should invite proposals under both sections 2715 and 744-12, G. C., 
If such advertisement is not so worded as to invite bids from the classes of banking 
concems mentioned in both sections, either by appropriate language or by express 
reference to said sections, said advertisement is not sufficient in law. Where the 
same banking institution is awarded both active and inactive deposits, separate 
undertakings should be required and the same surety ca111wt be accepted 011 both 
undertakings. 

CoLUMBus, OHio, July 20, 1915. 

The Burcazt of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLE:IIEN :-In your letter of July 15, 1915, you request my opinion on the 

following questions: 

" ( 1) Should a board of county commissioners, in its advertisement 
for bids for the deposit of public funds, invite proposals under both section 
2715, General Code, and section 744-12, General Code, as amended, 103 0. 
L., 384, and further amended by house bill No. 557 as passed by the last 
general assembly and which will become effective September 3, 1915? 

"(2) \Vould an advertisement for bids, inviting pwposals under the 
former section only, be legal? 

"(3) \Vhere the same banking institution is awarded both active and 
inactive deposit~. can the same sureties be accepted as to both? See clause 
in section 2726, General Code, which reads: 'The same surety shall not 
be accepted on more than one undertaking as to any one depositary at the 
same time.'" 

Section 2715, G. C., provides: 

"The commissioners in each county shall designate in the manner here­
-inafter provided a bank or banks or trust companies, situated in the county 
and rlulv inrnroorat<"rl under the laws of this state, or organized under 
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the laws of the United States, as inactive depositaries, and one or more 
of such banks or trust companies located in the county seat as active 
depositaries of the money of the county. In a county where such bank 
or trust company does not exist or fails to bid as provided herein, or to 
comply with the conditions of this chapter relating to county depositaries, 
the commissioners shall designate a private bank or banks located in the 
county as such inactive depositaries, and if in such county no such private 
bank exists or fails to bid as provided herein, or ·to comply with the con­
ditions of this chapter relating to county depositaries, then the com­
missioners shall designate any other bank or banks incorporated under 
the laws of this state, or organized under the laws of the United States, 
as such inactive depositaries. If there be no such bank or trust company 
incorporated under the laws of the state, or organized under the laws of the 
United States, located at the county seat, then the commissioners shall 
designate a private bank, if there be one located therein, as such active 
depositary. No bank or trust company shall receive a larger deposit 
than one miiiion dollars." 

Under the provisions of this section the authority of the commiSSioners of a 
county, in designating inactive depositaries for the public funds of such county, 
is limited to banks and trust companies situated in said county and duly incor­
porated under the laws of this state or organized under the laws of the United 
States, if such there be. In designating active depositaries, said commissioners 
are limited to banks and trust companies of the above class, if such there be, 
located in the county seat of said county. If there is in fact no institution of this 
class located in such county, and eligible to bid as an inactive depositary and if 
there is no institution of said class located in the county seat and eligible to bids 
as an active depositary, said commissioners may call for proposals from private 
banks located in the county or the county seat, for inactive and active depositaries, 
respectively. 

It is evident that under the provisions of section 2715, G. C., corporations, 
persons, partnerships or associations, coming within the purview of the act of 
the general assembly, as found in 103 0. L., 379-385, would not be eligible to bid 
for the public funds of a county, except in the case where no bank or trust 
company, organized under the laws of the state or the United .States, is located 
in the county as to inactive depositaries and in the county seat as to active de­
positaries. 

Section 744-12, G. C., 103 0. L., 384, being section 13 of the act above referred 
to, provides as follows : 

"That whenever any of the funds of the state, or any of the political 
subdivisions of the state, shall be deposited under any of the depository 
laws of the state, every corporation, person, partnership, and association 
coming within the purview of this act shall be permitted to bid upon and 
be designated as depositories of such funds, upon furnishing such surety 
or securities therefor as is prescribed by the laws of the state of Ohio; 
provided, however, that there shall not be deposited with any such cor­
poration, person, partnership or association by any such political subdi­
vision an amount in excess of $500,000, nor in any event an amount in 
excess of fifty (50) per cent. of the amount of the funds of such political 
subdivision so at any time to be deposited." 

The effect of the provisions of this section is to place banking concerns, coming 
within the purview of this act, on a par with banks and trust companies organized 
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under the laws of the state or of the "United States, insofar as their eligiblity to 
bid for public funds of the state, or any political subdivision, is concerned. It 
follows, therefore, that those provisions of section 2715, G. C., limiting county 
commissioners in designating depositaries of public funds to banks and trust 
companies, organized under the laws of the state or of the United States, are 
repealed by implication by the provision of section 744-12, G. C. 

I am of the opinion, therefore, in answer to your question, that a board of 
county commissioners in its advertisement for bids for the deposit of public funds, 
should invite proposals under both section 2715, G. C., and section 744-12, G. C. 

Section 744-12, G. C., has been amended by the act of the general assembly, 
passed ::\lay 27, 1915, and known as house bill Ko. 557, which will become effective 
September 3, 1915. This section, as amended, provides as follows: 

"Section 744-12. That whenever any of the funds of the state, or any 
of the political subdivisions of the state, shall be deposited under any 
of the depositary laws of the state, every corporation, person, partner­
ship and association coming within the purview of this act, shall be per­
mitted to bid upon and be designated as depositaries of the state funds 
upon furnishing such surety or securities therefor as is prescribed by the 
laws of the state of Ohio; provided, however, that there shall not be de­
posited with any such corporation, person, partnership or association, by 
any such political subdivision, an amount in excess of $500,000." 

It will be observed that the only change made by the legislature in amending 
said section 744-12, G. C., was to strike out of said section the following language: 

"X or in any event an amount in excess of fifty (SO) per cent. of the 
amount of the funds of such political subdivision so at any time to be 
deposited." 

The effect of the amendment, therefore, is to remove the restriction contained 
in the provision of the section above amended, and the change made in said 
section, as amended, is not therefore material to your inquiry. 

In answering your second question, I am of the opinion that, if the advertise­
ment for hirls for the public funds of the county is not so worded as to invite bids 
from the classes <if banking concerns mentioned in both section 2715, G. C., and 
section 744-12, G. C., either by appropriate language or by express reference to 
said sections, said advertisement is not sufficient in law: An express reference tc. 
either of said sections, without referring to the other, would be misleading and 
would tend to defeat the plain provision of the law governing the deposit of 
public funds, viz., to secure full publicity and the greatest possible competition 
in bidding. 

You next inquire as to whether, when the same banking institution is awarded 
both active and inactive deposits, the same surety can be accepted as to both 
deposits, in view of the provision of section 2726, G. C., to the effect that the 
same surety shall not be accepted on more than one undertaking as to any one 
depositary at the same time. It would seem that if the provision of section 2726, 
G. C., referred to above, is to be given any effect, that it must be held to apply 
to the situation presented by you. In fact, the only cases where a bank might 
be called upon to furnish more than one bond, except where additional security 
is required, would be where said hank is awarded both active and inactive deposits 
and where such bank is awarded two or more sums at different rates of interest. 
It is manifest that a bank bidding for both active and inactive deposits, would 
have to separately state its bids for the two classes of deposits. I am, therefore, 

4-Vol. II-A. G. 
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of the opinion, that where the same bank bids for and is awarded both active and 
inactive deposits, the bids and awards for the two classes of deposits are to be 
regarded as separate contracts, and separate undertakings should be required. 

I am, therefore, of the <>pinion, in answer to your third question, that the 
provision of section 2726, G. C., referred to above, would apply to the situation 
presented by you, and that the same surety could not be accepted on both under­
takings. 

It is proper to observe, in connection with the matters covered by this opinion, 
that in the present state of the law the provision of section 2715, G. C., to the 
effect that no bank or trust company shall receive a.larger deposit than one million 
dollars, applies to banking institutions incorpor11ted under the laws of this state · 
or organized under the laws of the United States. The provision of section 744-12, 
G. C., providing a limitation of five hundred thousand dollars on the amount 
to be deposited with any one banking institution, applies to the corporations, persons, 
partnerships and associations coming within the purview of the act found in 103 
0. L., 384. The amendment of section 744-12, G. C., effected by house bill No. 
557, and referred to above, which amendment removes the restriction that not 
more than fifty per cent. of the funds of a political subdivision may, at any time 
be deposited in any of the banking institutions coming within the purview of the 
act found in 103 0. L., 384, will not go into effect until September 3, 1915, and in 
the meantime this restrictive provision must be observed. 

628. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

INTERURBAN RAILROAD COMPANY-ARTICLES OF INCORPORATION 
-SECTIONS 8747 AND 8748, G. C., l\1UST BE COMPLIED WITH IN 
CHANGING ITS ROUTE OR ONE OF ITS TERMINI. 

An interurban railroad company, in amending its articles of incorporatiot~ so 
as tp authori:::e a change of route or 011e of its termini, must comply with sections 
8747 and 8748, G. C. 

CoLUMBUS, OHio, July 20, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-1 acknowledge receipt of your letter of July 12th, transmitting a 

copy of a proposed certificate of amendment of the articles of incorporation of 
The Cleveland, Barberton, Coshocton & Zanesville Railway Company, and re­
questing my opinion as to whether or not the same should be received and filed 
by you. 

The certificate is an entirety and must be accepted or rejected 'as such. It 
evidences the adoption by vote of the holders of more than three-fifths of the 
capital stock of the company, at a meeting called by a majority of its directors, 
after notice duly published, of two resolutions, one changing the name of the 
company and the other changing the route of the improvement to be constructed 
by the company and the termini thereof so as virtually to abandon the route 
originally provided for and one terminus thereof, and to authorize the construction 
of an entirely different and distinct improvement. 

The procedure which has been followed is that provided by sections 8719 
to 8723, inclusive, of the General Code. There is no question that this procedure 
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is appropriate as to the proposed change of name, but there is a question as to 
the application thereof to the change of route and termini, in view of the pro­
visions of sections 8747 and 8748 of the General Code, which are as follows: 

"Section 8747. By resolution adopted by a majority of its board of 
directors, at a meeting thereof duly called for the purpose, with the written 
consent of three-fourths in interest of its stockholders, a company may 
change the line, or any part thereof, and either of the proposed termini, 
of its road. No change shall be made which will involve the abandonment 
of any part of the road, either partly or completely constructed. Any 
subscription of stock made upon the faith of the location of the road, or a 
part thereof, upon a line abandoned by the change, shall be cancelled at the 
written request of a subscriber who has not consented thereto, filed with 
the secretary or other chief officer of the company, within six months 
after such change. 

"Sec. 8748. When such change is made it shall be described in such 
resolution, a duly authenticated copy of which, under the seal of the 
company, shall he filed with the secretary of state, and by him recorded, 
with proper reference, on the record of the articles of incorporation of 
the company. When so filed, such change shall be considered as made, and 
be as valid and binding as if the changed line had been the line originally 
described in the a;ticles." 

These sections, which have never been amended or verbally changed save in 
process of codification since their original enactment, are now found in the chapter 
relating to the special powers of railroad companies, as such, and are appropriately 
placed therein because, in their original form, they applied to "railroad" companies. 
(See 73 0. L., 115). However, at that time there was no statutory law relative 
to street and interurban railroad companies, as such. Since that time numerous 
statutes have been enacted applying especially to the last named classes of railroad 
companies, and the question is as to whether or not the fact that there are such 
statutes is sufficient to enforce the conclusion that the acts originally passed for 
the organization and government of railroad companies, as such, do not apply 
to street and interurban railroad companies, as such; and particularly as to whether 
or not the above quoted sections, relative to the conditions and manner of procuring 
authority to change the line and either of the proposed termini of the proposed im­
provement, do not apply to street and interurban railroad ·companies. 

The precise and limited question last stated has never been before the courts. 
Numerous questions have been before the courts as to the application of different 
provisions of the railroad statutes, as such, to street and interurban railroad com­
panies. Some of these cases will be found cited in the briefs in Commissioners 
v. Traction Company, 75 0. S., 548, and the case itself is instructive on the question. 

The general rule may be stated as follows: 
Inasmuch as since the introduction of electric interurban railroads special 

statutes have been passed for the regulation of such railroad companies, the 
general legislative policy of the state must be deemed to be such as to provide 
especially for this class of railroad companies. So that unless a contrary in­
tention clearly appears, a statute for the regulation of railroad companies generally 
will be deemed inapplicable to interurban railroad companies. 

Most of these decisions, however, relate to regulatory provisions, as such, and 
none of them bears directly upon matters relating to the internal corporate organiza­
tion of the different classes of companies and the interpretation of statutes pro­
viding therefor. 

It will be observed in this connection that, with the exception of sections 9121, 
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9127 and 9129 of the chapter on street and interurban railroads, all of which apply 
to consolidation, the chapter contains no special provisions for the organization 
and corporate or internal management of street and interurban railroad com­
panies, as such. There is, therefore, no such clearly discerned legislative policy 
to treat separately of street and interurban railroad companies for such pur­
poses of organization and internal management as there is with respect to such 
street and interurban railroad companies as subjects of the exercise of the police 
power. 

Accordingly, I do not think that there is any presumption against the ap­
plication of a statute for the organization and internal management of a railroad 
company to the organization and internal management of a street and interurban 
railroad company as prevails with respect to the other class of statutes. On the 
other hand, I would not hold that there is a presumption to the contrary. In 
other words, there is no general legislative policy at all with respect to the ques­
tion, and the meaning of each statute is to be determined by the evidences thereof 
apparent upon its face, without regard to any supposed general policy or pre­
sumption. 

Now with respect to the particular matter under consideration, I call attention 
to the provisions of section 8625, of the General Code, which applies to all cor­
porations of whatsoever kind or character. It is as follows: 

"Section 8625. Any number of persons, not less than five, a majority 
of whom are citizens of this state, desiring to become incorporated, shall 
subscribe and acknowledge articles of incorporation, which must contain: 

- "1. The name of the corporation, which, unless it is not for profit, 
shall begin with the word 'the' and end with the word 'company,' except 
as otherwise provided by law. 

"2. The place where it is to be located, or its principal business 
transacted. 

"3. The purpose for which it is formed. 
"4. The amount of its capital stock, if it is to have capital stock, 

and the number of shares into which it is divided. 
"5. But, if the corporation is for a purpose which includes the con­

struction of an improvement not to be located at a single place, the articles 
of incorporation must also set forth: 

"a. The kind of improvement intended to be constructed. 
"b. Its termini, and the counties in or through which it or its branches 

will pass." 

It will be observed that the fifth paragraph of this section applies both to rail­
road companies and to interurban railroad companies. It does not apply to street 
railroad companies, it may be assumed, because ordinarily the improvement to be 
constructed by such company would be located in a single place. In other words, 
railroad companies and interurban railroad companies are in the same class for 
the purpose of section 8625, G. C., being corporations for a purpose which includes 
the construction of an improvement not to be located in a single place. 

In my opinion, sections 8747 and 8748, G. C., are to be interpreted in the 
light of section 8625. This must necessarily be so because were it not for section 
8625 there would be no requirement that the termini and the route of the pro­
posed improvement be set forth in the articles of incorporation at all. These things 
being true, I think that the application of section 8747 is as broad as that of 
section 8625 in this particular. While section 8747 applied originally, and still 
applies, to "railroad companies" and not to other companies proposing to construct 
improvements located in more than one place, such as canal companies and turn· 
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pike companies, yet it applies, in my judgment, to all companies proposing to con­
struct a railroad located at more than one place in any sense in which the word 
"railroad" might be used. 

It is my opinion, therefore, that an amendment to the articles of incorporation 
of an interurban railroad company proposing to change the route and one of the 
termini of the contemplated improvement must be adopted with the written consent 
of three-fourths of the interests of the stockholders by the board of directors of 
the company; must recite that the change does not involve the abandonment of 
any part of the road, either partly or completely constructed, and must be filed 
with the secretary of state as provided in section 8748 of the General Code. 

The amendment certificate in question, so far as it relates to change of route 
and terminus, does not comply with these requirements, and being an entirety cannot 
be separated by you for purpose of filing and record, and therefore must be 
wholly rejected. 

629. 

Respectfully, 
EDWARD" c. TURNER, 

Attorney General. 

SESTIO~S 4534 AXD 4387, G. C., ARE INOPERATIVE BECAUSE OF UN. 
CERTAIKTY IX SO FAR AS THEY PROVIDE THAT OFFICERS 
SHALL RECEIVE SA:\1E FEES AS "SHERIFFS AND CONSTABLES 
IN SI:\1ILAR CASES"-WHEN A COXST ABLE CAN AND CANNOT 
ALLOW FEE FOR AN ASSIST ANT. 

Following the decision of State ex rel. Ribble v. Kleinhoffer, 92 0. S.,----• 
sections 4534 and 4387, G. C., in so far as said sections provide that the officers 
shall receive the same fees as "sheriffs and constables in similar cases" are inopera­
tive because of uncertainty. 
I" A co1zstable ca1l1zot be allowed a fe.e for an assistant, under sectio11 5347, G. C., 

when such assistant is a member of a village or city police force, if such policeman 
is on duty at the time; otherwise, he can. 

CoLUMBus, Onro, July 20, 1915. 

Bureatt of Inspection mzd Supervision of Public Offices, Columbus, Ohio. 
DEAR Sms :-Under date of July 3rd you requested my opinion on two matters. 
Your first inquiry is as follows: 

(1) "Is a regular member of a village or city police force an assistant 
within the meaning of section 3347, General Code, when assisting a marshal 
or chief of police within the corporate limits of the city or village in ~hich 
he is employed, to be allowed fees under sections 3016 and 3019, General 
Code, for such services, or to have said fee taxed in the cost bill to be 
paid by the defendant?" 

In regard to a mayor's court in cities not having a police court, it is provided 
by section 4534, G. C., that the chief of police shall execute and return all writs 
and process to him directed by the mayor, and that "the fees of the chief of 
police, or his deputies, in all cases, except those arising out of violations of ordi­
nances, shall be the same as those allowed sheriffs and constables in similar cases." 
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In regard to a mayor's court in villages, it is provided by section 4542, G. C., 
that the marshal shall execute and return all writs and process directed to him 
by the mayor, and, under section 4387, G. C., it is provided that in the discharge 
of his proper duties the marshal "shall receive the same fees as sheriffs and 
constables in similar cases for services actually performed by himself or his 
deputies, and such additional compensation as the council prescribes." 

The fees of a constable are fixed by section 3347, G. C. Said section provides 
that 

"For services rendered, duly elected and qualified constables shall be 
entitled to receive the following fees: * * * assistants, in criminal 
causes, one dollar and fifty cents per day each." 

Section 2845, G. C., fixes the fees of the sheriff, but nowhere in said section 
is there any provision made for "assistants in criminal causes." 

In section 2485, G. C., it is provided that 

"The county commissioners shall audit and allow a reasonable compen­
sation to any person who is summoned to aid a sheriff or constable, or 
other officer, in the execution of any writ or process in favor of the state, 
but such compensation shall not exceed one dollar per day, and shall be 
allowed only upon certificates of such officer." 

If a sheriff should summon a person to aid him in the execution of a writ 
in favor of the . state, his account would have to be audited by the county 
commissioners and the compensation could not exceed one dollar per day. It is 
true that said section likewise provides for constables, but section 3347, G. C., 
permits a constable to charge as a fee one dollar and fifty cents per day for 
assistants in criminal causes. However, it is clearly to be seen that should a 
constable employ an assistant in a criminal cause the said constable would be 
entitled to one dollar and fifty cents per day for such assistant, whereas if the 
sheriff provided himself with an assistant to aid him in the execution of a writ 
the greatest allowance that could be made him would be' one dollar per day. 

The supreme court, in the case of State ex rei. Ribble v. Kleinhoffer, Cause 
No. 14697, decided April, 1915, 92 0. S., ____ , in considering what fees should 
be allowed to a humane officer under the provisions of section 10076, said provision 
being as follows : 

"For this service and for all services rendered in carrying out the 
provisions of this chapter, such officers, and the officers and agents of the 
association, shall be allowed and paid such fees as they are allowed for 
like services in other cases, which must be charged as costs, and reimbursed 
to the society by the person convicted." 

used this language : 

"The latter section (section 10076) is the only one which mentions the 
subject of fees to be allowed and paid officers and agents of humane 
societies. The language used is, 'and the officers and agents of the associa­
tion' referring to the humane society, 'shall be allowed and paid such fees 
as they are allowed for like services in other cases.' That is, humane officers 
are allowed such fees as tlzey are allowed for like services in other cases 
not those which are allowed the other officers mentioned in the statute. 
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It is necessary to ascertain what fees, if any, are allowed humane officers 
in like cases. An examination of the statutes will disclose that no pro­
vision is made for fees to be paid to the humane officer in any other case. 
And again, if the pronoun 'they,' as used in section 10076, could be held 
to refer to officers other than humane officers, for example, to a sheriff 
or constable, it would be impossible to determine to which it does refer. 
And it is importa11t and necessary that this be known, for the fees of a 
sheriff and those of a constable as fixed by sections 2845 and 3347 respec­
tively, are different." 

It seems, therefore, that the supreme court is of the opinion that a statute 
which undertakes to compensate a certain officer by the payment of the same 
fees as are allowed "sheriffs and constables in similar cases" would not be operative 
because of uncertainty. 

Therefore, I am of the opinion that the statutes which undertake to allow 
a chief of police or a marshal fees for assistants in criminal causes is inoperative 
because of uncertainty. 

Your second inquiry is as follows: 

(2) "Can a member of a village or city police force be allowed an 
assistant's fee of $1.50 when assisting a constable in making an arrest to 
be paid under sections 3016 and 3019, General Code, or by the defendant 
if the defendant pays the costs?" 

There is no duty devolving upon a member of a village or city police force 
as such to accompany a constable to assist him in making an arrest. The duties 
which devolve upon a policeman are to maintain order, to arrest one found vio­
lating the ordinances or statutory law, as to misdemeanors, and in fe1ony cases 
a policeman may arrest a person whom he has reason to believe is guilty of a 
felony. There are also other duties which devolve upon policemen, as incidental 
to the performance of their regular duties. If a policeman while on duty under­
takes to accompany a constable to help him in making an arrest, the policeman 
would not be entitled to any fee, for the reason that his time is being fully paid 
for by his compensation as policeman. If however a policeman while not on duty 
should accompany a constable for the purpose of aiding him in making an arrest, 
the policeman would be an "assistant" under section 3347, G. C., and the constable 
would therefore under such circumstances be entitled to charge as fees in such 
case the sum of one dollar and fifty cents. 

Section 3016, G. C., provides that in felonies when the defendant is convicted, 
the costs of the constable shall be paid from the county treasury. This provision 
as to the costs of the constable would include the amount that is to be paid for · 
an assistant to the constable. 

Section 3019, G. C., provides as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular 
session, may make an allowance to any such officers in place of fees, but 
in any year the aggregate allowances to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre­
gate amount allowed an officer exceed one hundred dollars." 

The words "any such officers" as used in section 3019 must undoubtedly refer 
back to the officers mentioned in section 3016, for the reason that section 3017 
refers to the same officers, and section 3018 simply refers to the fees of witnesses. 
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It is therefore my opinion that if the member of a village or city police force 
was on duty at the time services were rendered by him as assistant to a con­
stable, no fee can be allowed and paid under sections 3016 to 3019, G. C., by reason 
of such services on the part of the policeman and no fee can be included in the 
costs and collected from the defendant by reason of such services. If the police­
man was not on duty at the time the services were rendered, then the opposite 
rule would prevail and the policeman would be entitled to an assistant's fee of 
one dollar and fifty cents to be collected from the defendant or allowed and 
paid under sections 3016 to 3019, G. C. 

630. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

MUNICIPAL CORPORATION-AN APPROPRIATION FOR "PAY ROLL 
OF LABORERS" MAY NOT BE EXPENDED FOR RENTAL OF 
STREET ROLLER-DUTY OF CITY AUDITOR IN SUCH CASES. 

In the absence of special facts an appropriation for "pay roll of laborers" of a 
municipal corporation may not be expended for the rental of a street roller, and 
the city auditor may not lawfully certify, under section 3806, G. C., against a 
balance in such an appropriation for such purpose. 

CoLUMBus, 0Hro, July 20, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-With your letter of July 14, 1915, you enclosed a letter from 

the city auditor of Urbana, Ohio, who inquires whether he is authorized to certify 
that the necessary funds for a certain contract for the rental of a street roller 
at twenty ($20.00) dollars per day for not to exceed twenty·five days is in the 
proper fund and not appropriated to any other purpose when the appropriation, 
which has been made for the semi-annual period for "tools, implements, etc.," 
has been exhausted, and the only appropriation account in which there is any 
money is "pay roll of laborers." 

There may be some specific facts which would alter the conclusion at which 
I have arrived, such as, for example, the possible fact that the street roller is to 
be rented with its operator, so to speak, or putting it more accurately, the operator 
is to be paid as a laborer for his services and the use of the roller, but like team­
sters are sometimes paid by the day for their services as drivers and the use of 
their teams. In the absence of such a state of facts, however, I am clearly of the 
opinion that the certificate which the auditor is asked to issue may not be issued. 
Section 3806 provides 

"X o contract, agreement or other obligation invoh·ing the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or 
order fo_r the expenditure of money, be passed by the council or by any 
board or officer of a municipal corporation, unless the auditor or clerk 
thereof, first certifies to council or to the proper board, as the case may 
be, that the money required for such contract, agreement or other obliga­
tion, or to p_ay such appropriation or expenditure, is in the treasury to the 
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credit of the fund from which it i~ to be drawn, and not appropriated for 
any other purpose, which certificate shall be filed and immediately recorded. 
The sum so certified shall not thereafter be considered unappropriated 
until the corporation is discharged from the contract, agreement or obli­
gation, or so long as the ordinance, resolution or order is in force." 

In the light of the requirements of sections 3796-3804, General Code, providing 
for appropriations, and the similar and subsequently enacted provisions of the 
Smith one per cent. law, so called, sections 5649-3b, et seq., it has been clearly 
assumed by the officials of the city of Urbana that although section 3806 speaks 
of a certificate that the money is in the treasury to the credit of the fund and not 
appropriated for any other purpose, the auditor is not authorized to issue such a 
certificate unless the money has been actually appropriated for the purpose of the 
proposed contract, agreement or other obligation. At any rate, this is the case if 
the detailed appropriations exhaust the amount in the fund, and the only money 
to the credit of the fund, not otherwise appropriated, is that for "pay roll of 
laborers," as I assume is the case from facts stated by the city auditor. 

In short, I am of the opinion that if there is no unappropriated money in the 
service fund, and if the only appropriation account in which there is a balance is 
a balance is that for "pay roll of laborers," the certificate which the auditor was 
asked to issue may not lawfully be issued unless the facts are of a character such 
as I have alluded to in the first part of this opinion. 

'631. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

TOWNSHIP TRUSTEES-TOWNSHIP PROPERTY NOT NEEDED FOR 
ANY TOWNSHIP PURPOSE MAY BE SOLD OR LEASED-AT PUB­
LIC AUCTION-BOARD OF EDUCATION 1IAY LEASE SITE FOR 
HIGH SCHOOL BUILDING. 

Township trustees may not sell or lease township property by private arrange­
ment, but must dispose of such property, if at all, at public auction. 

A board of education may lease a site for a high school building. 

CoLUMBUS, OHIO, July 20, 1915. 

RoN. A. C. McDouGAL, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR Sm:-Your letter of July 10, 1915, requests my opinion as follows: 

"Wayne township, l\fonroe county, has authorized the building of a 
township high school ·and desire to build it on real estate belonging to 
the township, being the one-half acre tract on which the town-house stands, 
which tract was conveyed about forty years ago to the trustees of Wayne 
township, their successors and assigns forever, by a deed of general 
warranty without any exceptions, reservations or limitations, being a 
straight warranty deed in the usual form. The township trustees do not 
want to call an election for the purpose of authorizing the trustees to 
make a deed for a portion of said tract of land to the board of education 
of said township, but desire to execute a lease to the board of education 
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for a portion of said tract. Can such a lease be given for the purpose 
above noted and would the board of education have authority to build a 
township high school on such leased property?" 

I do not find that township trustees are required to call an election for the 
purpose of securing authority to make a deed for a portion of such a tract of land. 
On the contrary section 3281 of the General Code, provides as follows~ 

"The trustees may receive on behalf of the township, any donation by 
bequest, devise, or deed of gift, or otherwise, of any property, real or 
personal, for any township use. When the township has real estate or 
buildings which it does not need for township purposes, the trustees may 
sell and convey any such real estate or buildings. Such sale must be by 
public auction and upon thirty days' notice thereof in a newspaper pub­
lished, or of general circulation, in such township." 

It thus appears that the township trustees, after due public notice as required 
in the above quoted section, may sell any real estate or buildings which the town­
ship does not need for township purposes. Such sale, however, must be at public 
auction and not at private sale. There is no authority of law whatever for the 
sale of township real estate at private sale. Therefore it appears that the trustees 
mentioned by you would not have authority to sell the tract in question at private 
sale to the board of education. 

Nor do I find any authority for the township trustees to lease township real 
estate in the manner referred to by you. It might be argued that the authority 
to sell includes the lesser authority to lease, but if this be true it would neverthe­
less follow that the conditions attached to the making of a sale by section 3281, 
which would be the only source of authority to lease, would also attach to the 
making of the lease, and the lease would have to be offered at public auction after 
thirty days' notice, etc. In short, the township trustees are not authorized to 
make any bargain, sale, lease or other disposition of any lands belonging to the 
township otherwise than at public auction. 

Of course these statements make unnecessary an answer to your question 
relative to the power of the board of education to build a school building on 
leased property. I might observe, however, that section 7620, General -Code, 
which I need not quote, confers upon boards of education ample authority to lease 
sites for school houses. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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632. 

MUNICIPAL CORPORATIOXS-DELIXQUE:NT STREET PAVING AND 
SEWER ASSESS~IEXTS-BOXDS, XOTES AND CERTIFICATES OF 
11\DEBTEDXESS ISSUED I:N AXTICIPATIO:N OF COLLECTION OF 
SUCH ASSESS~IEXTS-XO PEXALTY ADDED FOR DEFAULT IN 
PAY:MEXT OF ASSESS~IEXT-IF BOXDS, KOTES OR CERTIFICATES 
OF INDEBTEDXESS HAVE XOT BEEN ISSUED IN ANTICIPATION 
OF COLLECTIOX OF ASSESS~IEXTS, ~IU:NICIPAL OFFICERS HAVE 
OPTION TO ADD PENALTY. 

Where bonds, notes or certificates of indebtedness have bee1~ issued if~ anticipa­
tion of the collection of such assessments no pe110lty may be added or collected 
for default in payment of such assessments. 

Where bonds, notes or certificates of indebtedness have not been issued in 
anticipation of the collection of such assessments, the municipal officers have the 
option, in the event such assessments are unpaid and delinquent, of collecting the 
same by suit together with interest aud a Penalty of 5 per cent. added, as provided 
in section 3898, G. C., or of certifying the same to the county auditor for collection 
as taxes, with a penalty of 10 per cent. added to cover interest and the expenses 
of collection. 

CoLUMBUS, Omo, July 21, 1915. 

Bureau of Inspection and Supervision of Pttblic Offices, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of June 29th, requesting my opinion as follows: 

"We would respectfully request your written opinion upon the following 
questions: 

"What, if any, penalty shall be added to delinquent installments of 
special assessments levied by council of a municipality for street paving 
and sewer improvements? 

"In what instance, is the penalty of five per cent. provided in section 
3898, General Code, to be assessed; also, when shall the penalty of ten per 
cent., provided in section 3905, General Code, be imposed?" 

I assume that both of your questions have reference to special assessments, 
levies for street paving and sewer improvements. 

For convenience in considering the questions asked, such assessments may be 
divided in two classes or subdivisions: (a) special assessments for street paving 
and sewer improvements in anticipation of the collection of which bonds, notes or 
certificates of indebtedness are issued. (b) Special assessments for street con­
struction and sewer improvements where no bonds, notes or certificates of indebted­
ness are issued in anticipation of the collection to be made. The two classes will 
be considered in the order named. The several sections of the General Code relative 
to the collection of special assessments, which .are pertinent to your inquires, are as 
follows: 

"Section 3892. When any special assessment is made, has been con­
firmed by council, and bonds, notes or certificates of indebtedness of the 
corporation are issued in anticipation of the collection thereof, the clerk of 
the council, on or before the second Monday in September, each year, 
shall certify such assessment to the county auditor, stating the amounts 
and the time of payment. The county auditor shall place the assessment 
upon the tax list in accordance therewith and the county treasurer shall 
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collect it in the same manner as other taxes are collected, and when collected 
pay such assessment to the treasurer of the corporation, to be by him 
applied to the payment of such bonds, notes or certificates of indebtedness 
and interest thereon, and for no other purpose. For the purpose of 
enforcing such collection, the county treasurer shall have the same power 
and authority as allowed by law for the collection of state and county 
taxes. 

"Section 3893. In all other cases, such assessment shall be paid to and 
collected by the treasurer of the municipality, and in any event the clerk 
of the council, when the receipt is presented to him by the owner, showing 
the payment of an assessment on his property, shall enter such receipt on 
the margin of the record of the assessment. 

"Section 3898. If payment is not made by the time stipulated, the 
amount assessed together with interest, and a penalty of five per cent. thereon, 
may be recovered by suit before a justice of the peace, or other court of 
competent jurisdiction, in the name of the corporation, against the owner 
or owners, but the owner shall not be liable, ui-Ider any circumstances, 
beyond his interest in the property assessed, at the time of the passage 
of the ordinance or resolution to improve. 

"Section 3905. The council may order the clerk or other proper officer 
of the corporation to certify any unpaid assessment or tax to the auditor of 
the county in which the corporation is situated, and the amount of such 
assessment or tax so certified, shall be placed upon the tax list by the county 
auditor, and shall, with ten per cent. penalty to cover interest and cost of 
collection, be collected with and in the same manner as state and county 
taxes, and credited to the corporation. Such ten per cent. penalty shall in 
no case be added unless at least thirty days intervene between the date of 
the publication of the ordinance making the levy and the time of certifying 
it to the county auditor for collection." 

· Section 3892 of the General Code, quoted above, applies exclusively to the first 
class of assessments under consideration, and apparently no other method has been 
provided for enforcing the payments of assessments in anticipation of the collec­
tion of which bonds, notes or other certificates of indebtedness have been issued. 
No discretion is given council or its clerk in the matter. The statute is mandatory, 
and the clerk of council, "on or before the second Monday in September, each year, 
shall certify such assessment to the county auditor, stating the amount and the 
time of payment." When this action is taken by the clerk, the authority of the 
municipal officers is apparently exhausted and the further burden of collecting such 
assessments is shifted to the county officials. Full power and authority to that end 
is given to the county treasurer in the last paragraph of section 3892 of the General 
Code, supra. It will be observed, however, that no authority is conferred upon 
either municipal or county officers to. impose a penalty in case of non-payment 
of this class of assessments. 

It has been asserted that the county auditor, under the provisions of section 
3852 of the General Code, must add to each assessment certified to him, to be 
collected by the county treasurer, such per cent. as he deems sufficient to defray 
the expenses of collecting it. Said section 3852, of the General Code, is as follows: 

"In placing such assessment on the tax list, the county auditor is re­
quired to add to each assessment such per cent. as he deems necessary to 
de£ ray the expenses of collecting it." 

Upon tracing the history of this last section, however, I find that it was 
originally section 438 of the Municipal Code of 1869 (66 0. L., 222), and applies 
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only to street sprinkling assessments. There has been no material change in this 
section since its pas?age, and it will be observed that "it does not govern the auditor 
in placing any assessment on the tax list, but only in placing "such" assessment 
thereon. The application of the section, therefore, depends upon the antecedent of 
the word "such." In the ::\lunicipal Code of 1869, the antecedent of "such" was 
the street sprinkling assessment. The section was one of four sections contained 
in chapter 33 of the ::\Iunicipal Code of 1869 pertaining to street sprinkling. Nothing 
in the ::\lunicipal Code of 1869 preceding this chapter related in any way to the 
subject of assessments, excepting chapter 32 which provided for lighting bridges 
and railways. The general provisions respecting improvements and the levy and 
collection of assessments therefor were found in chapters 48, 49 and 50, which 
were subsequent provisions. 

Section 3851 of the General Code provides: 

"Every such assessment shall be a lien on the lands charged from the 
time the council determines the amount assessed against each parcel of 
land." 

This, too, was a part of the street sprinkling provisions of the Municipal Code 
of 1869, being section 437 thereof. 

The other two sections of the chapter on street sprinkling of the Municipal 
Code of 1869 were amended a few years later so as to be extended in certain 
grades and classes of cities to street improvements generally. Accordingly, when 
in 1902 the present Municipal Code was drafted these sections were re-written, 
and sections 65, 66 and 67 of the Municipal Code were substituted therefor. (See 
96 0. L., 43.) At that time, however, the two sections above referred to and now 
constituting sections 3851 and 3852 of the General Code were left unrepealed, al­
though sections of the Revised Statutes on both sides of them, so to speak, were 
repealed. 

When the publishers of Bates' Revised Statutes got out their next edition 
after the passage of the l\1unicipal Code 1902, they put the provisions respecting the 
method of assessing according to benefits (now sections 3847 and 3850 of the 
General Code) in between what was section 67 of the Municipal Code and these 
two old sections which should have followed section 67 in order to make the text 
clear. This order was adhered to by the codifiers of 1910, except that they also 
inserted seCtion 3849 pertaining to equalizing assessments. 

Accordingly, if any change has been effected in the meaning of the phrase 
"such assessment" since the section was originally adopted, that change has been 
brought about merely by inserting sections pertaining to another subject-matter out 
of their proper order in revisions and codes. This, in my judgment, does not 
change the substantial meaning of the section, which in my opinion, still is limited 
to assessments for street sprinkling, and such assessments only. 

I therefore conclude that said section 3852 of the General Code does not apply 
to assessments of the character under consideration and that no duty is imposed 
upon or authority granted to the county auditor to add a per cent. for the ex­
penses of collection in such cases. 

In this connection also, attention is called to section 3817 of the General Code, 
which is as follows: 

"When bonds are issued in anticipation of the collection of the assess­
ment, the interest thereon shall be treated as part of the cost of the im­
provement for which assessment may be made. If such assessment or 
any installment thereof is not paid when due, it shall bear interest until the 
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payment thereof at the same rate as the bonds issued in anticipation of the 
collection thereof, and the county auditor shall annually place upon the 
tax duplicate the penalty and interest as therein provided." 

The word "therein" in the last line above quoted must be taken to refer to 
the resolution of necessity provided for in section 3814 and section 3815 of the 
General Code, otherwise it is meaningless. Section 3815 of the General Code pro­
vides what shall be contained in such resolution of necessity, as follows: 

"Such resolution shall determine the general nature of the improvement, 
what shall be the grade of the street, alley, or other public place to be 
improved, the grade or elevation of the curbs, and shall approve the 
plans, specifications, estimates and profiles for the proposed improvement. 
In such resolution council shall also determine the method of the assess­
ment, the mode of payment, and whether or not bonds shall be issued in 
anticipation of the collection thereof. Assessments for any improvement 
may be payable in one to ten installments at such time as council pre­
scribes." 

No authority is conferred upon a municipality by the above quoted language 
to impose a penalty for the non-payment of assessments if not paid when due. 
Such power certainly cannot be implied unless necessity demands its exercise in 
order to properly accomplish the results aimed at by legislation. Section 3817 of 
the General Code was. originally a part of section 51 of the Municipal Code of 1902 
(% 0. L., 39) and the language there used was as follows: 

"* * * if such assessments, or any installments thereof, shall not be 
paid when due, they shall bear interest until the payment thereof, at the 
same rate of the bonds issued in anticipation of the collection of the same, 
and the county auditor shall annually place upon the tax duplicate the 
penalty and interest herein provided for. * * *" 

This section was amended in the following year (97 0. L., 21) and the word 
"herein" changed to "therein." 

Since in no other section of the General Code is there a provision made for 
imposing a penalty for non-payment of such assessments or authority conferred 
upon a municipal corporation to make such charge, it is immaterial whether the 
word "herein" or "therein" is used. In either case the word refers to a penalty 
which is unauthorized and which, therefore, cannot be imposed. 

Section 3893 of the General Code, above quoted, directs that in all other cases 
such assessments shall be paid to and collected by the treasurer of the municipality. 
It is clear that the term "all other cases" refers to assessments for improvements 
where no bonds, notes or certificates of indebtedness have been issued in anticipation 
of the collection of such assessments by virtue of sections 3889 and 3905 of the 
General Code. The municipality is given the option of two remedies in case this 
second class of assessm~nts is not paid when due: They may be collected either 
by suit at law with interest and a five per cent. penalty added; or they may be 
certified to the county auditor and by him placed upon the tax duplicate and 
collected with a penalty of ten per cent. added to cover interest and cost of col­
lection. 

Specifically answering your inquiries, therefore, first, as to assessments for 
street paving and sewer improvements where bonds, notes or certificates of in­
debtedness have been issued in anticipation of their collection, no penalty can be 
charged or collected for default in payment. Second, as to assessments for street 
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paving and sewer improvements where no bonds, notes or certificates of indebted­
ness have been issued in anticipation of their collection, the municipal officers have 
the option of collecting by suit, with interest and a 5 per cent. penalty added, as 
provided in section 3898, or of certifying the same to the county auditor for col­
lection as taxes, with a penalty of ten per cent. added to cover interest and the 
expenses of collection. 

As I have bee11; orally informed by Mr. Tracy that your request for my opinion 
was not intended to raise any question as to the right or duty of the county 
treasurer to collect a penalty on delinquent assessments under authority of any 
law relative to the collection of delinquent taxes, I have given that matter no 
consideration. 

633. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF MANSFIELD­
WOOSTER ROAD IN RICHLAND COUNTY, OHIO. 

CoLUMBUS, Omo, July 21, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 17, 1915, transmitting to me for 

my examination final resolution as to the Mansfield-Wooster road in Richland 
county, petition 1136, I. C. H. No. 146. 

I find this resolution to be in regular form and am therefore returning same 
with my approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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t534. 

STATE HIGHWAY COMMISSIONER-IMPROVEMENT OF INTER­
COUNTY HIGHWAY TO WIDTH GREATER THAN TWENTY FEET­
HOW PAID AND REASON FOR SAME-COMMISSION MAY IM­
PROVE TO WIDTH GREATER THAN TWENTY FEET BY AGREE­
MENT WITH COUNTY COMMISSIONERS, ABUTTING PROPERTY 

·OWNERS AND TOWNSHIP TRUSTEES. 

Under section 1192, G. C., 103 0. L., 453, the state highway commissioner may 
improve an inter-county highway to a width greater than twenty feet and pay from 
the inter-county highway funds apportioned to the county in which such highway is 
located not more tha1~ one-half the cost of improving such highway to the width 
determined upon by the highway commissioner, provided special reasons exist 
which in the judgment of the highway commissioner require that the roadway be 
improved to a width greater than twenty feet. The highway commissioner may 
also improve an inter-county highway to a width greater than twenty feet provided 
a proper agreement is first made to pay the added cost due to the increased width, 
such agreement to be made either by (1) the county commissioners, or (2) the 
abutting property owners, or (3) the county commissioners, township trustees and 
abutting property owners. . 

CoLUMBUS, OHIO, July 21, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 15, 1915, in which you state 

that the county commissioners of Franklin county desire to improve a section of 
North High street to a width of 50 feet. I understand that the section of roadway 
referred to lies immediately north of the north corporation line of the city of 
Columbus and is not within the limits of any municipal corporation and is a 
part of an inter-county highway. The county commissioners of Franklin county 
desire that inter-county highway funds apportioned to Franklin county be applied 
by you toward the payment of a part of the cost and expense of the improve­
ment referred to above and you ask my opinion as to whether or not the state 
highway department may comply with the request of the county commissioners 
and participate in the making of this improvement, using inter-.county highway 
funds apportioned to Franklin county in the payment of the state's proportion 
of the cost and expense of the improvement. You further state that the attitude 
of your department is to c·o-qperate in this matter and to pay not more than half 
of the cost of a 20-foot road. Your inquiry is answered by the provisions of 
section 1192, G. C., as amended in 103 0. L., 453, which section reads as follows: 

"The improved. permanent roadway of such highway shall not be 
less than ten nor more than twenty feet in width unless for special reasons 
the state highway commissioner requires a greater width. The highway 
may be improved to a greater width than twenty feet if there is a stipulation 
in the application that abutting property owners will pay the added cost 
and expense of such improvement. The state highway commissioner may 
also improve a highway to a greater width than herein specified if the 
county commissioners therefore agree to pay such added cost, or such 
county commissioners, township trustees and abutting property owners may 
join in an application for an increase of width of an improvement by jointly 
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agreeing to pay the added cost and expense thereof. All highways im­
proved under the provisions of this chapter, shall conform to the standard 
prescribed by the state highway department." 

Under the provisions of the above quoted section, the improved permanent 
roadway of an inter-county highway cannot exceed twenty feet in width unless for 
special reasons the state highway commissioner requires a greater width. In the 
improvement of an inter-county highway, the state highway commissioner cannot, 
therefore, expend from the inter-county highway fund an amount in excess of 
one-half of the cost of improving the highway to a width of twenty feet, unless 
special reasons exist which, in the judgment of the state highway commissioner, 
warrant a greater width. If such reasons do exist, then the state highway com­
missioner may pay from inter-county highway funds not more than one-half of 
the cost of improving the highway to such width as he determines to be proper. 
If in the judgment of the state highway commissioner there are no special reasons 
warranting or demanding the improvement of the highway to a width greater than 
20 feet, the state highway department may, nevertheless, participate in the im­
provement and improve the highway to a width greater than twenty feet, if there 
is a stipulation in the application that the abutting property owners will pay the 
added cost and expense of such improvement due to the increased width of the 
improvement. The state highway commissioner may also improve a highway to 
a greater width than 20 feet if the county commissioners agree to pay such added 
cost or if the county commissioners, township trustees and abutting property 
owners join in the application for an increase of width of the improvement and 
jointly agree to pay the added cost and expense thereof. 

Under the above provisions of section 1192, G. C., it will be within the power 
and authority of the state highway commissioner to improve the highway in 
question to a width of fifty feet and to pay from any inter-county highway funds 
apportioned to Franklin county, and not appropriated to any other improvement, 
not more than one-half of the cost of improving the highway to a width of twenty 
feet, provided a proper agreement is first made to pay the added cost due to im­
proving the road to a width of fifty feet instead of twenty feet, such agreement 
to be made either by (1) the .county commissioners, or (2) the abutting property 
owners, or (3) the county commissioners, township trustees and abutting property 
owners. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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635. 

TAXATION OF PROPERTY BELONGil\G TO IXSTITUTIONS OF PUB­
LIC CHARITY-01\LY REAL ESTATE AND THE INCOME OF PER­
SONAL PROPERTY USED EXCLUSIVELY FOR MAINTENANCE 
AND AD11I~ISTRATlON OF INSTITUTIONS OF PURELY PUBLIC 
CHARITY, EXEMPT FROM TAXATION-SECTION 5365-1, G. C., UN­
CONSTITUTIONAL. 

Such provisions of sections 5353, 5364, 5365 and 5365-1, G. C., as were in 
contravention of section 2 of article 12 of the constitution, prior to the amendment 
thereof adopted September 3, 1912, continue to be unconstitutional and void not­
withstanding that such provisions if reenacted since the amendment of constitution 
referred to would not be in contravention of the constitution as so amended. 

Under the provisions of section 5364, G. C., and the phrase of section 5353, 
G. C., as amended, 103 0. L., 548, "and property belonging to institutions of 
public charity only shall be exempt from taxation," only such bonds as come within 
the terms of section 2 of article 12 of the constitution, as amended September 3, 
1912, and all personal property, or the in~>ome from which, and such real estate 
as is itself appropriated and devoted to the maintenance and permanent administra­
tion of institutions of purely public charity may be exempted from taxation. 

Section 5365-1, G. C., being in contravention of section 2 .of article 12, of the 
constitution at the time of its enactment, is unconstitutional, mtll and void. 

CoLUMBUS, OHIO July 21, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under date of June 22, 1915, you request my opinion as follows: 

"Under date of April 13, 1914, this commission submitted to Hon. T. 
S. Hogan, then attorney general,. the question as to whether or not the 
amendment of section 2, article 12, of the constitution, by changing the 
words 'Institution of Public Charity' to 'Institution used exclusively for 
charitable purposes' had the effect of making the provision of sections 
5364, 5365 and 5365-1 constitutional. In his reply he held that any of the 
provisions of the above named sections which were in contravention of 
section 2, article 12, prior to its amendment were still in contravention 
of that section. In other words, that the amendment to the constitution 
did not have the effect of making constitutional the provisions of these 
sections which have heretofore been held to be unconstitutional. 

"The commission desires to be advised whether or not you concur in 
the former attorney general's opinion in this regard, and in connection 
therewith requests your opinion upon the following: 

"Is the real estate, personal property, moneys, credits, investments in 
bonds, stocks, joint stock companies, annuities, or otherwise belonging to 
a grand lodge of Free and Accepted Masons, a grand lodge of the Inde­
pendent Order of Odd Fellows, a grand lodge of Knights of Pythias, a 
religious or secret benevolent organization maintaining a lodge system, or 
an incorporated association of traveling men, subject to taxation? 
· "Are the funds of a fraternal benefit society organized or licensed 
under the act passed May 31, 1911, 102 0. L., 533, exempt from taxation 
as seems to be provided in section 5365-1 of the General Code?" 
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Sections 5364, 5365 and 5365·1, G. C., as stated by you, were enacted prior 
to the adoption of the amendment of section 2 of article 12, of the constitution, 
September 3, 1912, and provided as follows: 

"Section 5364. Real or personal property belonging to an incor­
porated post of the Grand Army of the Republic, union veterans' union, 
grand lodge of Free and Accepted ::\Iasons, grand lodge of the Independ­
ent Order of Odd Fellows, grand lodge of the Knights of Pythias, associa­
tion for the exclusive benefit, use and care of aged, infirm and dependent 
women, a religious or secret benevolent organization maintaining a lodge 
system: an incorporated association of ministers of any church, or incor­
porated association of commercial traveling men, an association which is 
intended to create a fund or is used or intended to be used for the care 
and maintenance of indigent soldiers of the late war, indigent members of 
said organizations, and the widows, orphans and beneficiaries of the 
deceased members of such organizations, and not operated with a view 
to profit or having as their principal object the issuance of insurance 
certificates of membership, and the interest or income derived therefrom, 
shall not be taxable, and the trustees of any such organizations shall not 
be required to return or list such property for taxation. 

"Section 5365. Moneys, funds or credits belonging to the representa­
tive body of Indiana meeting of friends or the religious society known as 
the German Baptist or Dunkers, in this state, which moneys, funds or 
credits or the income therefrom are exclusively used for the support of 
the poor of such denomination, society or congregation, shall be exempt· 
from taxation. The person or persons having the care and supervision of 
such moneys, funds or credits, shall not be required to return or list them 
for taxation. 

"Section 5365-1. Every fraternal benefit society organized or licensed 
under this act is hereby declared to be a charitable and benevolent insti­
tution, and all of its funds shall be exempt from all and every state, 
county, district, municipal and school tax, other than taxes on real estate 
and office equipment." 

Section 2 of article 12 of the constitution, prior to the amendment in 1912, 
provided that: 

"Institutions of purely public charity __________ may, by general laws, 
be exempted from taxation." 

This particular provision as amended in 1912, is as follows: 

"Institutions used exclusively for charitable purposes, 
may, by general laws, be exempted from taxation." 

Your first inquiry is whether or not I concur in an opinion of my predecessor, 
Ron. Timothy S. Hogan, to the effect that any provision of the above quoted 
statutes which was in contravention of the above constitutional provision prior 
to its amendment, is unconstitutional and void, notwithstanding that such statutory 
provision is not in contravention of that constitutional provision as amended. 
Stated in its simplest form, the question is: :\lay a previously enacted unconsti­
tutional statute be rendered valid by constitutional amendment? 

In the case of Fenetenet v. Young, 128 La., 20, it was held that where a 
statute which is attacked as unconstitutional has heen ratified and confirmed by 
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an amendment to the constitution, whereby it has been made in effect a part of 
that instrument itself, there is no longer ground upon which claim of unconsti­
tutionality may be based. 

In Hutchinson v. Patching, 126 S. W., 1107, Texas case, it was held that the 
unconstitutionality of a statute creating a school district and authorizing the 
collection of taxes, was cured by subsequent constitutional amendment, declaring 
lawful all school districts theretofore created, and validating the bonds issued and 
authorizing an annual tax levy for their redemption. 

Hammond v. Clark, 136 Ga., 213, holds that where an act of the legislature 
was declared to be unconstitutional and thereupon the legislature proposed an 
amendment to the constitution curing the defect and also ratifying the act as of 
the date of passage, and such amendment was adopted by the people, the same 
will not be held void for the reason that it did not sect out in terms the act sought 
to be validated. In each of these cases it is manifest upon the face of the consti­
tutional amendment that it was intended to be retroactive in its operation and 
express reference is made to the statutes, the defects of which were intended to 
be cured, and by reason thereof it was held so long as such constitutional amend· 
ments were within the limitations of the Federal constitution, the validity is 
sustained. 

In the case of Dewar v. People, 40 Mich., 401, it is said by Cooley, Judge: 

"The removal of the constitutional prohibition against licensing the 
sale of liquor, does not authorize a town council to license drinking saloons 
under a municipal charter granted before a constitutional amendment." 

Similar rule was laid down in the case of Village v. Vansice, 43 Mich., 573. 
In Mining Company v. Osmun, 82 Mich., 573, at page 576 of the opinion, the 

court says: 

"If the law-making power is prohibited from enacting a law and in 
disregard of such prohibition it goes through the forms of enacting a law, 
such enactment is of no more force than a blank piece of paper and is 
utterly void, and power subsequently conferred upon the legislature by 
amendment of the constitution does not have a retroactive effect and give 
validity to such void law." 

The case of Dullman v. \Villson, 53 Mich., 392, was an action in quo warranto 
against an officer who had been removed by the governor under the statute 
enacted prior to the adoption of a constitutional amendment in 1862. In the 
opinion the court says: 

"I am satisfied that the statute furnishes no valid basis for the power 
of removal because repugnant to the constitution of 1835, which vested 
no judicial power in the governor. The statute, being void, was not vali­
dated by the amendment of 1862, and the question (of the power of 
removal) depends solely upon the constitutional amendment of 1862." 

Thus it was held that while authority for removal might be found within the 
constitutional amendment adopted prior to the action taken by the governor, 
that no authority for such action on the part of the governor could be sustained 
under a statute enacted prior to such constitutional amendment in contravention 
of the constitution in force at the time of the enactment of the statute. 

The supreme court of the United States, in the case of Shreveport v. Cole, 
129 U. S., 36, in the third branch of the syllabus, say: 
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"Constitutions operate prospectively only, unless on their face the 
contrary intention is manifest beyond reasonable question." 

This principle is also laid down in Cooley on Constitutional Limitations, 
at page 77. 

From an examination of the above cases, it will be observed that the consti­
tutional amendments there under consideration were merely grants of legislative 
authority, without any reference whatever to any pre-existing legislation, and in 
that respect are clearly distinguishable from class of amendments considered in 
the cases previously referred to. That is, the constitutional amendments in the 
latter cases referred to were analogous to the amendment of section 2 of article 12, 
of the constitution of the state of Ohio, in that they were enabling only or a 
mere grant of power and authority. It therefore appears upon ample authority 
that the rule is stated in 8 Cyc., 768, as follows : 

"An unconstitutional statute is absolutely null and void ab initio, 
having no binding force; and cannot be validated by a subsequent consti­
tutional amendment removing the legislative restriction by which its 
enactment was prohibited. * * * Validating constitutional provisions 
do not operate retrospectively unless they are intended to so operate; and 
therefore unconstitutional legislation is not validated by the subsequent 
adoption of constitutional amendments or other provisions merely author­
izing the enactment of such legislation and without expressing any intent 
to validate it." 

And in the 6 Am. and Eng. Enc., 917 (2nd Ed.). 

"Constitutions are construed to operate prospectively only unless on 
the face of the instrument a contrary intention is manifest beyond a 
reasonable question." 

To determine then whether the amendment of section 2 of article 12, of the 
constitution, adopted September 3, 1912, is retroactive in its operation, it is neces­
sary only to determine whether or not there is manifest upon its face, beyond 
reasonable question, an intent that it should be retroactive in its operation, and 
if such intent is so manifest, that it is not in contravention of the Federal consti­
tution. The force and purpose of this amendment is solely to confer a power 
upon the legislature theretofore denied it, by a provision which is in no sense 
self-executing and without any reference to any previous attempt of the legislative 
authority to exercise such extended power, and nothing appears in connection with 
such amendment that would sustain a contention that it was the intent, beyond a 
reasonable question, of either the constitutional convention or the electorate in its 
adoption, that it would be retroactive in its operation, and is hence clearly dis­
tinguishable from that class of amendments under consideration in the cases herein 
first referred to. It is, as above stated, solely enabling in character and comes 
clearly within the rule prohibiting its retroactive operation. In arriving at this 
conclusion I am not unmindful of the schedule to the constitutional amendments 
adopted September 3, 1912, which provides: 

"The several amendments passed and submitted by this convention 
when adopted at the election, shall take effect on the first day of January, 
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1913, except as otherwise specifically provided by the schedule attached to 
any of said amendments. All laws then in force not inconsistent therewith 
shall continue in force until amended or repealed. ------------·" 

It will be observed that this provision in so far as it is material lo the 
present consideration is applicable only to "laws then in force" as distinguished 
from acts passed by the legislature. 

It is sufficient here to say that an act of the legislature which is in contra­
vention of constitutional authority never becomes a "law/ and from this it follows 
of necessity that it cannot be said in a legal sense to be at any time in force. 

).lining Co. v. Osman, 82 Mich., 573. 

In the case of State ex rei. v. Vail et a!., 84 0. S., 399, at page 405 of the 
opinion, it is said, 

"No controversy exists respecting the propos1t10n that an unconstitu­
tional law is in· legal contemplation inoperative as though it had not been 
passed." 

While this statement has not the force of a decision, it is significant that 
no controversy arose upon that proposition in so important a case if it were not 
the settled law of the state, that an unconstitutional act of the legislature is as 
inoperative as though it had not been passed. 

While an observation of a wholly unconstitutional act of the legislature may 
give rise to equitable rights between parties (1-.It. Vernon v. State, 71 0. S., 428), 
such rights have their foundation in the fundamental principles of justice and are 
based upon the conduct and altered status of the parties rather than upon any 
authority or force found in the legislative enactment and in no case will it be 
found to be held that such unconstitutional act has any force or is in any 
sense operative. 

In Railway Co. v. Commissioners, 1 0. S., 77, it is said: 

"The general assembly, like the other departments of government, 
exercise only delegated authority; and any act passed by it, not falling 
fairly within the scope of 'legislative authority' is as clearly void as 
though expressly prohibited." 

That which is void cannot be a law and neither can it have any force. Since 
such unauthorized act is a nullity and of no force or effect whatever, it cannot 
be given vitality by constitutional mandate which is applicable only to valid and 
subsisting laws. That is to say, such parts of legislative enactments as are in 
contravention of the constitution are not given validity by a provision of the 
schedule continuing in force and operation valid laws. I therefore concur in the 
opinion of my predecessor, Ron. Timothy S. Hogan, and hold that since sections 
5364, 5365 and 5365-1, G. C., were enacted prior to the amendments of the consti­
tution in 1912, any additional power thereby conferred has no application thereto 
and the validity of these statutes can be sustained only in so far as within the 
power conferred by the constitution at the time of their enactment, and such 
further restrictions thereof as may be found in constitutional provisions subse­
quently adopted. 

Before entering upon a further consideration of your second inquiry, it is 
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noted that mention is therein made of investments in bonds, and relative thereto 
attention is called to that provision of section 2 of article 12, as amended in 
September, 1912, which is as follows: 

"* * * all bonds at present outstanding of the state of Ohio or of 
any city, village, hamlet, county or township in this state, or which have 
been issued in behalf of the public schools in Ohio and the means of 
instruction in connection therewith, which bonds so at present outstanding 
shall be exempt from taxation;" 

This provision, although having been adopted since the enactment of the 
statutes above referred to, is restrictive in its operation and self-executing, hence 
all bonds within this classification are exempt from taxation, regardless of their 
ownership. 

All the other classes of property enumerated in your second question come 
within the terms of that part of section 2 of article 12, of the constitution, which 
is as follows: 

"Laws shall be passed, taxing by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies or otherwise; and also 
all real and personal property according to its true value in money. * *" 

Such property must then be liable to taxation unless it be found to come within 
one or ~ore of those classes of property which the constitution at the time of the 
enactment of the statute conferred authority upon the legislature to exempt by 
general law, viz., "burying grounds, public school houses, houses used exclusively 
for public worship, institutions of purely public charity, public property used 
exclusively for any public purpose," and further that the legislature in the exercise 
of such power has, by statutory enactment, exempted the same. 

It will be observed that ownership is not made the basis of exemption of any 
of those classes of property last above referred to, as enumerated in section 2 
of article 12, of the constitution, prior to the amendment in 1912, but that the 
authority for exemption is, in each case, referable to the use to which the property 
is appropriated or applied, and that in so far as any exemption attempted is based 
upon ownership alone, it must be wholly void. So that the ownersip of property 
is immaterial to the present consideration, except in so far as it may be indicative 
of the use to which the property in question is put. In short, the constitutional 
authority for a statutory exemption of any of those classes of property referred 
to by you, except certain bonds already alluded to, must be founded solely upon 
the use to which that property is put, regardless of any statutory reference or 
declaration as to ownership. (Watterson v. Halliday, 77 0. S., 180.) 

In Gerke v. Purcell, 25 0. S., 242, it is said: 

"The exemption of 'burying grounds,' 'houses used exclusively for 
public worship' 'and institutions of purely public charity,' does not depend 
upon the ownership of the property. The uses that such property sub· 
served, constitute the grounds for its exemption." 

It is assumed that it would be conceded that none of these classes of property 
enumerated by you fall within either "burying grounds," "houses used exclusively 
for public worship" or "public property used exclusively for any public purpose," 
so that any claim for authority in the legislature to exempt the same, must be 
based upon the power to exempt "institutions of purely public charity." That is 
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to say, before there was any authority for statutory exemption of any or all 
of those classes of property enumerated in your inquiry, at the time of the 
enactment of the statutes under consideration, it must be found as a matter of 
fact, to come within the meaning of the phrase of the constitution-"institutions 
of purely public charity." 

In the case of Humphreys v. Little Sisters, 29 0. S., 201, at page 206 of the 
opinion, it is said : 

"By the term institution is to be understood as an organization which 
is permanent in its nature, as contra distinguished from an undertaking 
which is transient and temporary." 

The Century dictionary defines the term "institution" as "an establishment 
for the promotion of some object; an organized society or body of persmis, 
usually with a fixed place of assemblage and operation, devoted to a special pur­
suit or purpose." 

In the case of Gerke v. Purcell, 25 0. S., 229, at page 244 of the opinion, 
it is said: 

"The term 'institution' is sometimes used as descriptive of the estab­
lishment or place where the business or operation of a society or association 
is carried on; at other times it is used to designate the organized body 
* * * as used in the constitutional provision, the term may be applied 
in either sense; but in whichever sense it may be used, its only ope~ation, 
as respects taxation, will be its effect upon property." 

On the same page of the opinion it is further said : 

"It is to be observed that the duty to tax as well as the authority to 
exempt from taxation, has reference to property. It is property alone that 
is required to be taxed, and property also is the object of authorized 
exemptions." 

See also State ex rei. v. Edmondson, 89 0. S., 361; Little v. Seminary, 12 
0. S., 427. 

In the case of Benjamin Rose Institution v. Myers, Treas., et al., not yet 
published, No. 13882, recently decided by the supreme court of this state, the court 
uses the following language: 

"We gather from these two cases, as well as from the several Ohio 
cases, these two general and controlling rules of interpretation: 

"1. It is the use of the property which renders it exempt or non­
exempt, not the use of the income derived from it. 

"2. The exemption is not a release in personam but a release in rem, 
and the res to which the release applies must be found and identified by 
the officer or no exemption can be recognized. 

From this it follows that at least for the purpose of our present consideration, 
the term "institution" in the last analysis has reference to property only and, as 
above stated, the constitutional authority for the exemption of such property must 
be determined solely from the uses to which that property is appropriated or 
applied, and without regard to ownership thereof. That is to say, the constitu­
tional authority for statutory exemption is limited by this particular phrase to 
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establishments devoted to purely public charity, and to property of associations 
or organizations, the activities of which are confined to the administration of a 
purely public charity. 

The term "institution" in this sense is held in County v. Church, 27 :\linn., 
460, and State v. Hospital, 95 :\linn., 489, to comprehend "not only a building 
and ground covered by it, but adjacent ground which is reasonably necessary or 
proper to the purposes and objects in view, and which is used directly for the 
promotion and accomplishment of the same." 

\Vhether or not a charity is public depends upon the particular facts in each 
case. The nature of the charity and the manner and extent of its administration 
and distribution will determine whether or not it is public in its character. In 
Gerke v. Purcell, supra, at page 244 of the opinion, the court said : 

"For the purpose of determining the public nature of the charity, it 
is not material through what particular forms the charity may be admin­
istered. If it is established and maintained for the use and benefit of the 
public, and so conducted that the public may make it available, that is all 
that is required." 

The term "public" here has reference to the object of the charity rather 
than to its ownership, or is descriptive of the use to which the property is devoted. 

In the case. of Gerke v. Purcell, supra, it is said also that: 

"When the charity is public, the exclusion of all idea of private gain or 
profit is equivalent in effect to the force of 'purely' as applied to public 
charity in the constitution." 

A purely public charity may then be said to be one conducted exclusively for 
public benefit and without any idea of private gain or profit. 

In the case of :Morning Star Lodge v. Hayslip, 23 0. S., 144, it was held: 

"A charitable or benevolent association which extends relief only to 
its own sick and needy members, and to the widows and orphans of its 
deceased members, is not 'an institution of purely public charity;' and its 
moneys held and invested for the aforesaid purposes are not exempt from 
taxation." 

See also Newport v. Association, 49 L. R. A., 252, and cases there cited. 
The ::\Iorning Star Lodge case, supra, leaves little to be said in answer to 

your second question, in so far as it relates to that c1ass of property, and the 
purpose to which it was devoted involved in that case. 

A charity is said to include not only gifts to the poor, but endowments for 
the advancement of learning and for any other useful and public purposes. Schools, 
colleges and hospitals are charities in the legal sense of the term as well as homes 
and asylums for indigent and afflicted persons. So an asylum for destitute men 
and women and the incurable sick and blind, irrespective of their nationality, is 
held to be an institution of purely public charity in the case of Humphreys v. 
Little Sisters of the Poor, 20 0. S., 201. In Library Association v. Pelton, 
36 0. S., 253, it was held that, "a library association incorporated under the 
law of this state, whose objects and purposes are 'the diffusion of useful 
knowledge and the acquirement of arts and science, by the establishment of a 
library of scientific and miscellaneous books for general circulation, and a reading 
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.room, lectures and cabinets, open to all persons without distinction, upon equal 
terms, and the income and revenues of which are devoted exclusively to such 
objects and purposes,' is an institution of purely public charity." 

It will be noted, however, that in this case it was further held that although 
this library association was an institution of purely public charity, it was only 
such property of such association as was devoted exclusively to the purposes of 
charity that might be exempted from taxation. That is to say, whatever may be 
the ostensible purpose of the organization or association, it is only that property of 
such institution as is devoted exclusively to the purpose of public charity that is 
authorized to be exempted from taxation. So in the case of vVatterson v. Halli­
day, 77 0. S., 150, it was held that parish houses used as residences of bishops 
were not exempt from taxation, although used for· the discharge of any duties of 
a charitable and religious nature. 

See also Gerke v. Purcell, 25 0. S., 229; 
Cincinnati Club v. Edmondson, 13 C. C. (n. s.), 489; 
Gilmour v. Pelton, 2 W. L. B., 159; 
Davis v. Campmeeting. Assn., 57 0. S., 257; 
Little v. Seminary, 72 0. S., 427. 

In the case of Gymnasium v. Edmondson, 13 C. C., (n. s.) 491, the court said: 

"What is meant in law, by the use of the word public? Public does 
not mean free; but rather that which is open to a class or kind on equal 
conditions, or rather where all may go who can comply with certain nec­
essary and reasonable requirements-restrictions." 

In Gilmour v. Pelton, 2 W. L. B., 159, it was held that Catholic schools which 
were open to the public without distinction were purely public, although it is 
assumed that only youth of school age might attend. 

In the case of Burd Asylum v. School District, 90 Pa. St., 21, under the same 
constitutional provision as found in Ohio, prior to the amendment of 1912, it was 
held that an asylum whose object should be the maintenance and education of 
white female orphan children of not less than four years nor more than eight, 
making certain further restrictions as to preference, was an institution of purely 
public charity, within the constitutional limitations on. the power to exempt from 
taxation. 

To constitute a public charity, it is then not essential that the bounty be avail­
able to all the public, but it is sufficient that the benefit be available to a class, the 
membership of which is indefinite, continuing and involuntary. A public charity 
comprehends then not that which is available to each individual member of the 
public alone, b·ut as well that class of charity from which a substantial public 
benefit is derived, as for instance a relief from public taxes, a moral and intellectual 
advancement of society, and improvement of public health or substantially con­
ducive to the general public welfare. 

I therefore conclude that under authority of the provision of the constitution, 
under which the sections under consideration were enacted, exemptions from taxa­
tion may be extended only to property of substantial permanence, devoted exclu­
sively to charitable purposes of such nature as to be available to a class of indefinite 
number and involuntary membership, administered without any idea to private gain 
or profit and not limited to the membership of a secret organization and their 
widows and orphans, which results in a substantial public benefit. 
· In this particular, neither of the constitutional provisions under consideration 
are self-executing. They are, with respect to the particular provision under con-
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sideration, on the contrary, only a grant of power to the legislature, and we have 
yet to determine what exemptions have been effected by the legislature in the 
exercise of the authority so conferred and within its limits relati\·e to those 
classes of property enumerated in your second inquiry. By the provisions of section 
5353, G. C., as amended in 103 0. L., 548, property of institutions of public charity 
is exempt from taxation, in addition to the provision of section 5364, G. C., as 
above quoted. 

Your inquiry has reference only to enumerated secret orders, religious or 
benevolent organizations maintaining a lodge system, and incorporated associations 
of traveling men. As I have heretofore determined that the sole basis of exemp­
tion under the constitutional authority therefor, is the use to which the property is 
devoted, it is immaterial, as above stated, that the legislature has chosen to refer 
to the ownership of property undertaken to be exempted from taxation. (Gerke 
v. PurceJI, 25 0. S., 229, seventh branch of syllabus; and Humphreys v. Little 
Sisters, 29 0. S., 226; Cincinnati Club v. Edmondson, 13 C. C. [n. s.] 489.) As 
heretofore repeatedly stated, unless the use of the property comes within the con­
templation of the constitutional authority granted, a statutory exemption thereof 
wiJJ be nuiJ, void and of no effect whatever. The question of the use of the 
property is a matter of fact which cannot be controJied by a mere declaration of 
the legislature. That is to say, property may not become a purely public charity 
by simple legislative fiat. 

Your inquiry makes particular reference to personal property as well as to 
moneys, credits and other classes of property. In the case of ::\Iyers, Treas., v. 
Rose Institute, No. 13883, which was decided by the supreme court of this state 
June 4, 1915, it was held: 

"Section 5353, General Code, when enacted and when this suit was 
brought, was within the authority granted to the general assembly by 
section 2, article 12, of the constitution, as then in force, and exempted 
from taxation the personal property of institutions of purely public charity, 
including endowment funds which belong exclusively to them and which 
with the income arising therefrom arc devoted solely to their support." 

And m the opinion the court says : 

"It is thus shown, by the history of the legislative treatment of the 
subject and by the adjudications of this court, that for a period of more 
than fifty years after the adoption of the constitution of 1851 it was the 
settled law of the state; first, that land and the buildings thereon actually 
occupied by institutions of purely public charity were exempt from taxa­
tion; second, that the real estate of such institutions, which was leased or 
otherwise used with a view to profit, was not exempt from taxation, and; 
third, that the monies and credits of such institutions, including their 
endowment funds which were devoted solely to deriving an income for 
their support, were exempt. This was the situation until the adoption of 
the General Code, which was in effect when this suit was brought. 

"The codifying commission, pursuing its usual course, divided section 
2732, Revised Statutes, which had consisted of ten subdivisions, into twelve 
separate sections, to wit, numbers 5349 to 5360, of the General Code. The 
portions pertinent here are sections 5353 and 5354, General Code, which 
read: 

" 'Sec. 5353. Lands, houses and other buildings belonging to a county, 
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township, city or village, used exclusively for the accommodation or support 
of the poor, and property belonging to illsfitutiolls of public cl!erity only, 
shall be exempt from taxation.' 

"'Sec. 5354. Buildings belonging to and used exclusively for armory· 
purposes * * * and the land owned and used as sites for the armory 
buildings of such military organizations, not leased or otherwise used 
with a view to profit and moneys and credits appropriated solely to sustain, 
and belonging exclusively to, such organizations, shall be exempt from 
taxation.' 

"It will thus be seen that the only reference to institutions of purely 
public charity is included in section 5353, viz., 'and property belonging to 
institutions of public charity only. shall be exempt from taxation.' It 
would seem to be clear that this language is sufficiently broad to include 
every exemption which had theretofore been provided in favor of the 
institutions referred to, and that the word 'property' which replaced the 
word 'buildings' was used in the act of 1908 with the intention of broad­
ening rather than restricting the operation of the statute so far as personal 
property is concerned, and to include not only moneys and credits but all 
other personal property of such institution. This would of course be 
equally clear as to the provision in the General Code. Prior to the act 
of 1908, the only reference of personality was as to 'monies and credits.' 
Therefore, it might well have been doubted whether chattels, such as live 
stock, etc., or stock in foreign corporations which belonged to the insti­
tution by bequest, or otherwise, were exempt. By changing the word 'build­
ings' to the word 'property' that doubt was removed. The word 'building' 
and the phrase 'moneys and credits' are retained in section 5354, General 
Code, relating to armories, while the word 'property' is retained in section 
5353, which is the only section that relates to institutions of public charity 
only.'' 

While the subject-matter involved in this case was presumably confined to 
moneys and credits, it seems from the language of the court to be clearly deter­
mined that under the provisions of section 5353, • G. C., all personal property of 
sufficient permanence to be properly termed an institution which is devoted solely to 
the purposes of purely public charity within the constitutional limitation, was, 
by the legislature, intended to be exempted. This was an action brought to enjoin 
the collection of taxes upon personal property held in trust, as alleged in the 
amended petition, for the charitable use set forth in the petition, and the supreme 
court affirmed the judgment :of the court of appeals in overruling the demurrer 
to the amended petition. So that all these classes of personal property enumerated 
by you, except that class of bonds herein referred to, were by statutory provision 
exempted from taxation, when, but only when, appropriated and applied exclusively 
to purposes of purely public charity. 

In the case of Rose Institute v. Myers, No. 13882, supra, it was held: 

"The real estate belonging to an institution of purely public charity 
is exempt from taxation only when used exclusively for charitable pur­
poses, and if such real estate is rented for commercial and residence 
purposes, it is not exempt although the income arising from such use is 
devoted wholly to the purpose of the charity." 

So that while no facts are submitted in the inquiry from which it may be 
determined as to whether or not the classes of property, or any of them, are 
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devoted exclusively to purposes of purely public charity, it may be again stated 
that only such clas>, classes or part of such property, as are in fact so exclusively 
and directly devoted and appropriated to sustaining a purely public charity or 
administering the same, could have been at the time of the enactment of sections 
5353, 5354, 5365 and 5365-1, G. C., lawfulJy exempted from taxation, and all the 
other property of the organizations, orders and associations mentioned in your 
second inquiry is, therefore, subject to taxation. (Library Assn. v. Pelton, 36 
0. S., 253; CoiJege v. State, 19 Ohio, 111; Kenyon ColJege v. Schnebly, 12 C. C., 
[n. s. 1].) 

Section 5365-1, G. C., was enacted as section 30 of the act of May 31, 1911, 
102 0. L., 533, and hence no question can ari,e as to the legislative purpose ·to 
exempt from all taxes the funds of every fraternal benefit society, organized or 
licensed under the act referred to. The only question then involved in your third 
inquiry is whether or not the exemptions attempted to be made by section 5365-1, 
G. C., were within the constitutional authority of the legislature at the time of 
the enactment of this section. 

The act referred to is of such length as to render it impracticable that it be 
set out in this opinion, but a cursory examination of the same will readily disclose 
its nature and primary purpose. In section 1 of the act it is provided that any 
corporation, society, order or voluntary association, without capital stock, organized 
and carried on solely for the mutual be11ejit of its members and their beneficiaries, 
is declared to be a fraternal benefit society. 

Elaborate provision is made for the organization, government and control of 
these societies, and in section 7 thereof the membership is limited to persons not 
less than sixteen and not more than sixty years of age, who have been examined 
by a legally qualified physician, and whose examination has been supervised and 
approved in accordance with the laws of the society. Benefits may be paid in case 
of death of a member only to certain enumerated relatives, or to persons dependent 
upon the deceased member. Benefits for physical disability, either as a result of 
disease, accident or old age, may be paid. Certificates of membership are declared 
to constitute a contract. Provision is made for the investment, disbursement and 
application of the funds of the organization. It is subject to examination by the 
superintendent of insurance and indeed has many, if not all, of the attributes of 
insurance, notwithstanding that it is provided by section 4 of the act (section 9565, 
G. C.), that such society shaH be exempt from the insurance Jaws of the. state 
except as otherwise provided in the act. The society may invest its funds only in 
securities permitted by the laws of this state for the investment of the assets of 
life insurance companies. Section 29 of the act (section 9491, G. C.) provides 
that nothing in the act shall be construed to apply to certain enumerated secret 
orders, exclusive of the insurance departments thereof or to societies which limit 
their membership to any one hazardous occupation, nor to similar societies which 
do not issue ilzsurailce certificates. 

It wilJ not be contended that authority for the exemption of the funds of such 
societies will be found in the constitution as it stood at the time of the enactment 
of the act in question except that the same come within the ~eaning of the phrase 
"institutions of purely public charity." 

While it is provided in section 12 of the act (section 9473, G. C.) that any 
lawful social, inteilectual, educational, charitable, benevolent, moral o"r religious 
advantage may be set forth among the purposes of the society, and in section 21 
of the act (section 9482, G. C.) it is provided that no money or "charity" to be 
paid by the society shall be liable to attachment, it will be remembered that the 
prO\·i,ions for the investment, disbursement and application of the funds include 
no purpose which may be said to be charitable. 
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I fail to find anything in the act upon which a claim that those organizations 
are in any sense charitable institutions may with any show of reason be based and 
much less are they public in their nature. The benefits which they are required 
to or may pay are limited to the members, and certain of their relatives, or to a 
person or persons dependent upon a member, and the membership is restricted 
to certain classes of persons. I am unable to conceive how any of the funds of 
an organization under this act may be lawfully appropriated to a purpose that 
may be said to be a purely public charity, and except that such funds are so 
appropriated and applied, no authority rested in the legislature at the time of the 
enactment of section 5365-1, G. C., to make such exemption; and in so far as any 
funds of such society which are not devoted to the purposes of a purely public 
charity are thereby attempted to be exempted from taxation, that section of the 
statute is unconstitutional, null and void. 

I am therefore of opinion that the funds of a fraternal benefit society, organ­
ized or licensed under the act of May 31, 1911, 102 0. L., 533, are not exempt 
from taxation. 

It may be further observed, however, that by the amendment of section 2 
of article 12, of the constitution of the state in 1912, there is eliminated from the 
constitutional restriction upon the power of the legislature to exempt from taxa­
tion the word "public" and that provision is made to read "institutions used exclu­
sively for charitable purposes * * * may be made by general laws to be exempt 
from taxation." So that, if the same provisions as are now upon the statute 
books of the state were re-enacted by the legislature under the present consti­
tution, it is conceived that certain property of those orders, associations or organ­
izations mentioned by you, which are not now exempt from taxation, would 
become so. For instance, homes for widows of members, orphans of members, 
aged and indigent members of these organizations maintained by them, are clearly 
charitable and the property dedicated to the uses and purposes of those homes 
may be exclusively charitable; or, in other words, used exclusively for charitable 
purposes, although not a public charity, and it is therefore deemed competent for 
the legislature, under the present form of the constitutional provision, to exempt 
property of such character which is now, or may hereafter be, used exclusively 
for charitable purposes; and perhaps to effectively do so by the same language 
as is at present in the statute, notwithstanding the force and effect of that same 

·language attempted to be enacted into the law prior to the constitutional amend­
ment, may not now effect an exemption of that class of property. 

This opinion has been delayed awaiting the opinion of the supreme court in 
the Rose Institute cases above referred to, which was available only last week. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney Geiteral. 
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636. 

UXDER THE S;\IITH mm PER CE~T. LAW, SECTIOXS 5649-1 TO 5649-Sb, 
G. C., A COUNTY AS A "TAXIXG DISTRICT" IS XOT LDIITED IN 
A:\IOUNT OF LEVY BY A::O.IOUXT LEVIED IN A~Y PRECEDIXG 
YEAR-TAXES AXD TAXATION-TEN MILL Ll).UTATIOX-FIF­
TEEN ~IILL LIMITATION. 

A county, as a "taxing district," under sectio11s 5649·1 to 5649-Sb, G. C., the 
Smith one per cent. law, is not limited in the amount of its levy by the amount 
levied in any preceding year. 

CoLUMBus, OHio, July 22, 1915. 

HoN. JoHN H. ScHRIDER, Prosecuting Attorney, Bryan, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of July 17, 1915, in which 

you request my opinion as follows: 

"Under sections 5649-1 to 5649-3c, General Code, does a 'county' con­
stitute a taxing district? 

"Under the above named sections can a county which raises about 
$90,000.00 for general purposes for the year 1911, increase that amount to 
$120,000.00 in 1915, even though the rate is within the three mill limitation?" 

I think both of your questions. are founded upon a misapprehension as to the 
present force and effect of the Smith one per cent. law. What was known as the 
1910 limitation or the amount that might be levied in any year in any taxing 
district, was eliminated from the original measure by what was known as the 
Kilpatrick law, 103 0. L., 552. As the law now stands no taxing district is 
explicitly limited to the amount levied by it in any preceding year, but the only 
limitations now in force are the limitations of ten mills plus the interest and 
sinking fund levies of a certain class provided by section 5649-2, as amended; three 
mills (as to counties) upon the rate which a taxing district may levy for its own 
purposes, subject to the other limitations as provided for by section 5649-3a, G. C., 
and fifteen mills for all except certain specific purposes provided by section 5649-Sb, 
as amended, 103 0. L., 57. 

Accordingly, answering your second question first I beg to advise that if none 
of the three limitations· to which I referred is operative in any territory in the 
county requires the reduction of the county levy, that levy may be such as to rep­
resent an amount in excess of the amount raised for general purposes in the year 
1911, and the budget commission would have no authority to reduce the county 
levy solely upon the ground that it was in excess in amount of that for the 
year 1911. 

Answering your first question, which, I suppose, in view of the answer to your 
second question, may be regarded as academic for your purposes, I beg to advise 
that in my 6pinion the county is a taxing district for some of the purposes of the 
Smith one per cent. law, but that though apparently called a taxing district for 
the- purposes of the ten mill limitation, yet it is obvious that in the nature of things 
it cannot be treated as such, for there is no one uniform aggregate rate throughout 
the county, and section 5649-2 (together with section 5649-Sb relative to the 
fifteen mill limitation to which these remarks also apply), relates to the aggregate 
rate for all except certain designated purposes. 
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That a county did constitute a separate taxing district may be assumed for 
the purposes of the original Smith law in its application to the amount of limitation. 
But, as previously observed, that limitation is no longer found in the law. 

637. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-HAS AUTHORITY TO LET CON­
TRACT FOR CONSTRUCTION OF INTER-COUNTY HIGHWAY IM­
PROVEMENT, IF ORIGINAL CONTRACTOR HAS NOT PERFORMED 
HIS PART OF CONTRACT-CONTRACT RELET-FORMER CON­
TRACTOR'S MATERIAL CANNOT BE USED UNLESS HE CONSENTS. 

Where the state highway commissioner, acting under authority of section 
1203-1, G. C., determines to relet the work of constructing an inter-county highway 
improvement, for the reason that the original contractor has not carried for&ard 
with reasonable progress, or is improperly performing, or has aba·ndoned, or fails' 
or refuses to complete his contract; material delivered 011 the site of the improve­
ment but not yet used and upon which no estimate has been allowed, remains the 
property of the original contractor and may not be used in completing the con­
tract unless the original contractor so agrees. 

CoLUMBUS, OHIO, July 23, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-Under date of July 16, 1915, I have a communication from Mr. 

H. M. Sharp, deputy of construction in the state highway department, in which he 
states that it is your purpose to relet the work of constructing the Cincinnati­
Batavia road in Clermont county. The contract for this improvement was originally 
awarded to Thurber & Company, August 4, 1914, and the elate set for completion 
was August 1, 1915. Very unsatisfactory progress has been made by the contractor 
and only about one-third of the work required by the contract has been completed. 
The contractor has practically abandoned work and it is proposed to relet the work 
of construction on August 6, 1915. 

It is stated that Thurber & CompanJ( now have stored in piles along this road 
coarse limestone quarried and ready to be crushed for use in the construction of 
the road and that the estimated quantity of stone thus stored along the road is 
about two thousand cubic yards. The inquiry now is as to whether this stone 
belongs to Thurber & Company or whether the state highway department can regard 
the stone as available material to be used by the successful contractor who might be 
awarded the contract at the letting on August 6th, it being the intention of the 
state highway commissioner to complete the road by contract rather than force 
account. It is also inquired as to whether Thurber & Company will be entitled to 
any compensation for this stone or any other materials cleliverecl on the site 
of the proposed improvement and designed to be used in the work of construction 
but not actually placed in the road. 

Section 1203-1, G. C., as amended in 103 0. L., 456, defines the authority of 
the state highway commissioner under the circumstances set forth in ::\Ir. Sharp's' 
communication, and this section reads as follows: 
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"If the contractor has not commenced or carried forward with reason­
able progress or is improperly performing or has abandoned, or fails or 
refuses to complete a contract under the provisions of this chapter, the 
state highway commissioner shall have fuli power and authority to enter 
upon and construct, either by contract, force account or in such manner 
as he may deem for the best interests of the public, paying the full cost 
and expense thereof from any moneys that may be due or become due such 
contractor, and in case there is not sufficient moneys due the contractor to 
pay for said work, the highway commissioner shall require the contractor 
or his bondsman to pay for it. It is the duty of the attorney general 
or any prosecuting attorney of the county in which said highway is situated, 
to collect the same from the contractor and his bondsman." 

It will be noted that this section contains no authorization for the state high­
way commissioner to use any materials delivered on the site of the improvement 
and not yet incorporated therein and that the section further prov"ides for the 
payment of the full cost and expense of completing the improvement from any 
moneys that may be due or become due the contractor and any deficit is to be 
supplied by the contractor or his bondsman. 

Section 1211, G. C., as amended in 103 0. L.. 457, reads as follows: 

"Payment of the cost of construction of such improvement shall be 
made as the work of construction progresses, upon estimates made by the 
engineer in charge of the work when approved by the state highway com­
miSSIOner. Xo payment made by the state or county on a contract for 
such work before its completion shall be in excess of eighty-five per cent. 
of the value of the work performed. Fifteen per cent. of the value of 
the work performed shall be held until the completion of the contract in 
accordance with the plans and specifications." 

It will be noted that the section above quoted contains no express authorization 
for the state highway commissioner to allow and pay estimates on account of 
materials delivered on the site of the proposed improvement and not yet used 
in th.c work of construction. I understand that the state highway department has 
assumed that it has implied authority to allow and pay estimates on account of 
material so delivered and the contract between the state and Thurber & Company 
contains a pro\·ision that the commissioner may at his discreti011 allow a partial 
estimate for material delivered on the improvement. The question of whether 
under section 1211, G. C., authority exists in the state highway commissioner to 
allow and pay estimates on account of material delivered and not yet used is how­
ever not directly involved in the present inquiry even in view of the provision 
above referred to and contaioed in the contract between the state and Thurber & 
Company, for the reason that T am informed that in this particular instance no 
estimate has been allowed and paid to Thurber & Company on account of the 
delivery upon the site of the improvement of the stone in question. 

In view of the absence of any express statutory provision authorizing the use 
of material delivered on the site of the improvement and in view of the express 
provision of section 1203-1, G. C., to the effect that the state highway commissioner 
shall pay the full cost a11d expe11se of completing the improvement from any 
moneys that may he due or become due the contractQr and that the contractor or 
his bondsman shall supply any deficit, I conclude in answer to the first inquiry 
that the stone delivered on the road and not yet incorporated in the improvement 
remains the property of Thurber & Company, and that such stone can not be 
regarded as available material to be used by the successful contractor who might 

~-Yo!. II-A. G. 
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be awarded the contract at the letting on August 6th, unless Thurber & Company 
so agree. The original contractor is of course interested in seeing the road com~ 
pleted as cheaply as possible, in order that a deficit may be avoided and something 
saved from the unexpended portion of the original contract price. An agreement 
between Thurber & Company and the state highway commissioner to the effect 
that the stone in question might be used by the successful bidder at the letting on 
August 6, 1915, in completing the road, might therefore be properly made. If such 
agreement is made then the remaining work should be estimated and bids invited 
accordingly. As previously indicated, the stone remains the property of Thurber 

· & Company and in the absence of an agreement along the line above indicated cannot 
be used in completing the work. 

This conclusion as to the first inquiry disposes in a measure of the second. 
The disposition to be made of the stone in question rests entirely with Thurber 
& Company, who may remove the same or dispose of it to the successful bidder 
at the new letting, or agree with the highway commissioner that it may be used 
in completing the improvement. 

The state highway commissioner having elected to enter upon and complete 
the improvement under the provisions of section 1201-1, G. C., rather than to 
extend the time of completion and afford further opportunity to Thurber & 
Company to complete the work, it follows that by force of the further provisions of 
section 1203-1, G. C., it becomes the duty of the state highway commissioner to 
retain any sums now due to Thurber & Company as well as any sums that may 
hereafter become due such company, applying the same toward the completion of 
the work and that Thurber & Company will not be entitled to any further com­
pensation on account of their contract unless the total amount now due and here­
after becoming due to such company is more than sufficient to complete the work, 
in which case the residue after fully completing the work would be due and pay­
able to Thurber & Company, the original contractors. 

638. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION-BONDS-SUCH AUTHORIZED BOND ISSUE 
INCLUDED IN BUDGET-DUTY OF BUDGET COMMISSIONERS TO 
ALLOW LEVY, ALTHOUGH BONDS HAD NOT BEEN ISSUED WHEN 
BUDGET SUBMITTED-SAME RULE, IF BONDS ARE NOT ISSUED 
AT TIME OF FINAL CONSIDERATION BY COUNTY BUDGET COM­
MISSION. 

Where a board of education, prior to the first Monday i11 June, legally author­
izes an issue of bo11ds and includes in its annual budget submitted to the county 
auditor on the first Monday of !tme a levy for interest and sinking fund purposes 
i1~ connection with such authorized bond issue, it is the duty of the budg.et com­
missioners to allow such levy, although the bonds· had not been issued when the 
budget was submitted, and the rule is the same even where such bonds have not 
:yet been issued at the time final consideration is given to the budget by the county 
budget commissioners. 

CoLUMBUS, 0Hro, July 22, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of July 9, 1915, which reads as 

follows: 
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"Where the board of education of a school district determines to 
issue bonds for the purpose authorized by law, and all the proceedings pre­
liminary to said issue have been in compliance with the requirements of 
the statutes governing same, but said bonds have not been actually issued 
at the time said board submits its annual budget to the county auditor, if 
in said budget, said board of education requests the allowance of an 
amount which it estimates will be necessary to pay the interest on said 
bonds and to provide a sinking fund for their retirement at maturity, 
(question) has the board of education a right to correct said budget, prior 
to the date when the county budget commissioners meet to consider the 
budget of the various taxing districts of the county, or at the time when 
the particular budget is being considered by said budget commissioners, 
to show the date of the issue of said bonds, or have the budget commis­
sioners a right to ignore the request for said levy because the budget, 
at the time it was submitted to the county auditor, did not show the date 
of said issue? 

"If on the final consideration of the budget by the county budget com­
mission it does not appear that the bonds have been issued, what is the 
duty of the budget commission with reference to the levy for interest and 
sinking fund?" 

An answer to your inquiry involves a consideration, in the first instance, 
of section 11 of article XII of the constitution of Ohio, adopted September 3, 1912, 
and which reads as follows: 

"No bonded indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying 
and collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption 
at maturity." 

In the case of Link v. Karb, 89 0. S., 326, decided February 3, 1914, the 
court construed the above quoted constitutional provision and held that the same 
requires the taxing authority of any political subdivision of the state proposing to 
issue bonds, to provide at the time the issue of bonds is authorized, for levying 
and collecting annually, by taxation, an amount sufficient to pay the interest on 
the bonds proposed to be issued, and to provide for their final redemption at ma­
turity. This provision, made at the time the issue of bonds is authorized, was held 
to be mandatory on all subsequent taxing officials of that political subdivision during 
the term of the bonds. It was further held that this provision does not require 
that at the time the issue of bonds is authorized, there shall then be levied any 
specific amount or any specific rate, but it does require that provision shall then 
be made for an annual levy during the term of the bonds in a sufficient amount 
to pay the interest on the bonds proposed to be issued and to provide for their 
final redemption at maturity, which levy must be made annually in pursuance 
of the provisions of the original ordinance or resolution requiring the same, and 
the amount necessary to be levied for the purposes specified, is to be determined 
by the taxing officials at the time the levy is made. 

It is provided by section 5649-3a that the annual budget required by said 
section shall be submitted to the county auditor on or before the first Monday 
of June each year. It appears from your letter quoted above, that prior to the 
first Monday in June a board of education of a school district determined to issue 
bonds for a lawful purpose and enacted all the legislation looking to said issue of 
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bonds and required by law, but that said bonds had not been actually issued prior 
to the first Monday in June. In its budget submitted to the county auditor, the 
board of education requested the allowance of an amount which it estimated would 
be necessary to pay the interest on said bonds and to provide a sinking fund for 
their final redemption at maturity. You now inquire as to the right of the board 
of education to correct its budget prior to the date when the county budget 
commissioners meet to consider the budget of the various taxing districts of the 
county, or at the time when the particular budget is being considered by the budget 
commissioners, said correction to show the date of the issue of the bonds, and 
you further inquire as to the right of the budget commissioners to ignore the 
request for said levy because the budget, at the time it was submitted to the county 
auditor, did not show the -date of said issue. 

It is provided by section 5649-3a that the annual budgets requlred by said section, 
shall specifically set forth, among other things, the following: 

"The amount of bonded indebtedness setting out each issue and the 
purpose for which issued, the date of issue and the date of maturity, 
the original amount issued and the amount outstanding, the rate of in­
terest, the sum necessary for interest and sinking fund purposes, and the 
amount required for all interest and sinking fund purposes for the in­
coming year." 

Under the above quoted provisiOn of section 5649-3a, passed by the legislature 
May 31, 1911, it would seem to be clear that it was the intention of the legislature 
that boards and officers authorized by law to levy taxes, were authorized to in­
clude in their budgets sinking fund and interest items for only those bonds that 
had been actually issued at the time the budgets were prepared and submitted, 
inasmuch as such boards and officers were required to set forth in their budgets 
not only the amount of the bonded indebtedness, but also the date of issue and 
the date of maturity. However, by the adoption of section 11 of article XII of 
the constitution, it is made mandatory upon the taxing authorities of any political 
subdivision of the state, proposing to issue bonds, to provide at the time the 
issue of bonds is authorized, for levying and collecting annually by taxation, an 
amount sufficient to pay the interest on the bonds proposed to be issued and to 
provide for their final redemption at maturity, and this provision made at the 
time the issue of bonds is authorized, is mandatory on all subsequent taxing officials. 

I therefore conclude, in view of the provision of the constitution referred to 
above, that the provision of section 5649-3a, above quoted, is so far modified that 
it is now necessary for boards and officers authorized by law to levy taxes to 
furnish only so much of said required information as is available; that where bonds 
have been duly authorized prior to the first Monday in J nne of any year, but 
have not been actually issued at that time, it is nevertheless the duty of the taxing 
authority proposing to issue said _bonds, to include in its budget an item sufficient 
to pay the interest on said bonds and to provide a sink.ing fund for their final 
redemption at maturity, and that in cases where said bonds have been authorized 
but not actually issued, the taxing authority is excused from setting forth in its 
budget any information other than the amount of the authorized bonded indebted­
ness, the purpose for which said bonded indebtedness has been authorized, the 
rate of interest and the sum estimated to be necessary during the incoming year 
for interest and sinking fund purposes, in connection with said authorized bond 
issue. It is my opinion that when the budget required by section 5649-3a has been 
prepared along the line above suggested, said budget does not require any sub­
sequent correction or addition, setting forth the date of the issue of said bonds, 
and that in view of the mandatory provisions of section 11 of article XII of the 
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C<JJhlitutiuJJ, the lmdgct cummis,iunn~ han; no right to ignore the request for 
said lel'y on the ground and for the reason that the budget, at the time it was 
>ubmitted to the county auditor, did not show the date of said issue. 

r:or the n:asoJb ahon~ set forth, I am also of the opinion that if, on the final 
con>ideration of the budget by the budget commissioners, it does not appear that 
the bonds have been is>ued at that time, even this fact is insufficient to avoid 
the mandatory provi>ion of the constitution referred to above, and under this 
state of facts it would still be the duty of the budget commissioners to allow a 
levy for interest and sinking fund purposes in connection with the bonds author­
ized previous to the tl rst :\Ion day in June of the year in question, but not yet 
issued. lt would be entirely proper, however, for the budget commissioners, at 
the time when they are considering the particular budget in question, to obtain 
from the board of education information as to whether or not said bonds have 
been issued and if so as to the date of issue, said information to be used by the 
budget commissioners in determining the correctness of the estimate made by the 
board of education as to the amount required during the incoming year, to pay 
the interest on said bonds and to provide a sinking fund for their final redemption 
at maturity. 

639. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Ge11eral. 

DISAPPROVAL OF FOR:\I OF RESOLUTION"S FOR ROAD IMPROVE­
:\IENTS IX HIGHLAXD, :\fOXROE AND MUSKIN"GU:\f COUNTIES, 
OHIO. 

CoLUMBus, OHio, July 23, 1915. 

HaN. CLINTON CowEN, State Highwa'y Commissio11er, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 20, 1915, transmitting to me 

for examination final resolutions as to the following roads: 

:\filford-Hillsboro, Highland county, petition Xo. 1406, I. C. H. No.9. 
\Voodsfield-:\farictta, :\Tonroe county, petition No. 1027, I. C. H. No. 389. 
Zanesville-Caldwell, :\!uskingum county, petition 1379, I. C. H. No. 348. 

As to the resolution relating to the proposed improvements in Highland and 
:\fonroe counties, it appears upon the face of the resolutions that the proposed 
improvements are less than one mile in length and it does not appear either upon 
the face of the resolutions or by an attached certificate, that the proposed improve­
ments are extensions of or connected with permanently improYed roads, streets 
or highways of approved construction. See section 1197,. G. C., as amended in 
103 0. L., 454. If it be a fact that the proposed improvements are extensions of 
or connected with permanently improved roads, streets or highways of approved con­
struction, and you attached to the resolutions certificates to that effect, then the 
resolutions will be in regular form and entitled to the approyal of this department. 

As to the final resolution relating to the proposed improvement in :\Iuskingum 
county, the resolution recites on its face that it was adopted on the 28th day of 
June, 1915, whereas the certificate of the clerk of the board of commissioners of 
:\fuskingum county recites that the resolution was adopted on the 29th day of 
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December, 1913. The resolution should be returned to the clerk of the board 
of commissioners for the purpose of having him correct either the resolution or 
his certificate to correspond with the fact. When this correction is made, the final 
resolution will be in regular form and entitled to approval. 

640. 

· Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR CERTAIN ROAD IMPROVEMENTS. 

CoLUMBUs, OHIO, July 23, 1915, 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn :-I have your communication of July 20, 1915, transmitting to me 

for examination final resolutions as to the following roads: 

Ashland County, Ashland-Loudonville, I. C. H. No. 143. 
Belmont County, Barnesville-Hendrysburg, I. C. H. No. 101. 
Crawford County, Columbus-Sandusky, I. C. H. No. 4. 
Harrison County, Steubenville-Cambridge, I. C. H. No. 26. 
Highland County, Hillsboro-Piketon, I. C. H. No. 261. 
Highland County, Hillsboro-Greenfield, I. C. H. No. 260. 
Highland County, Hillsboro-Washington C. H., I. C. H. No. 259. 
Highland County, Cincinnati-Chillicothe, I. C. H. No. 8. 
Lawrence County, Ohio River Road, I. C. H. No. 7. 
Mahoning County, Canfield-Poland, I. C. H. No. 486. 
Meigs County, Middleport-McArthur, I. C. H. No. 163. 
Miami County, Piqua-Urbana, I. C. H. No. 190. 
Montgomery County, Cincinnati-Dayton, I. C. H. No. 19. 
Morgan County, McConnellsville-Athens, I. C. H. No. 162. 
Pickaway County, Lancaster-Circleville-Northern, I. C. H. No. 463. 
Portage County, Cleveland-East Liverpool, I. C. H. No. 12. 
Portage County, Ravenna-Painesville, I. C. H. No. 324. 
Preble County, Eaton-Richmond, I. C. H. No. 249. 
Scioto County, Jackson-Portsmouth, I. C. H. No. 403. 
Union County, Urbana-Marysville, I. C. H. No. 191. 
Vinton County, McArthur-Logan; I. C. H. No. 397. 
Vinton County, Chillicothe-McArthur, I. C. H. No. 365. 
Williams County, .Bryan-Pioneer, I. C. H. No. 306. 

I find these resolutions to be in regular form and am therefore returning 
the same with my appr.oval endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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641. 

DEED PROVIDED FOR BY HOUSE BILL NO. 324 TO BE EXECUTED BY 
THE STATE CARRIES A RESERVATION OF ALL MINERALS-SEC­
TION 3210, G. C., APPLIES-PENNSYLVANIA RAILROAD COMPANY 
-GNADENHUTTEN SCHOOL TRACT. 

r~v-·. 
The reservations provided for in sectio1t 3210, G. C., should be made in the 

deed provided for by house bill No. 324. 

CoLUMBUS, Omo, July 23, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of April 14th you inquire as follows: 

"H. B. No. 324 providing for settlement with the Pennsylvania rail­
road company for the appropriation to that company of a right of way 
through the Gnadenhutten tract school lot No. 2, provides that the auditor 
of state shall prepare a deed 'conveying in fee simple' said right of way. 

"The amendment of section 3210, G. C., carried in the act of July 20, 
1914, provides that all deeds thereafter executed by the state shall carry a 
reservation of all minerals. 

"Will you kindly advise us whether such reservation is required to be 
carried in the deed provided for in the above mentioned H. B. 324, which 
was enacted into law April 6th, 1915 ?" 

Section 3210, G. C., as amended 105 0. L., 8, relating to the sale of 
school lands, provides as follows: 

"Sec. 3210. Section sixteen and all lands instead thereof, granted for 
school purposes, may be sold, and such sales shall be according to the 
regulations hereinafter prescribed. The proceedings for the sale of such 
lands for which a deed has been duly executed and delivered by the state 
to the purchaser thereof at such sale, or his assigns, shall be conclusively 
presumed to be regular and according to law, but this provision shall not 
apply to, or affect, pending litigation. Provided, that such sales shall 
exclude all oil, gas, coal, or other minerals on or under such lands, and all 
deeds executed and delivered by the state shall expressly reserve to the 
state all gas, oil, coal, or other minerals, on or under such lands, with 
the right of entry in and upon said premises for the purpose of selling or 
leasing the same, or prospecting, developing or operating the same, and 
this latter provision shall affect and apply to pending actions." 

House bill No. 324, referred to in your communication, is one that was passed 
at the present session of the legislature and is entitled "A bill to authorize a 
settlement with the Pittsburg, Cincinnati, Chicago and St. Louis Railway Company 
for a right of way heretofore appropriated through lot number two of the Gnaden­
hutten tract, Tuscarawas county, and for earth removed from said lot." 

After various recitals showing the reasons for the legislation, there is enacted 
the following: 

"Section 1. That the auditor of state shali prepare a deed conveying 
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in fee simple to the said the Pittsburg, Cincinnati, Chicago and St. Lout~ 
Railway Company, its successors and assigns, the following described tract 
or parcel of land, to wit: (Description of land.) 

"Section 4. That said railway company first paying the sum of fifteen 
hundred dollars to the auditor of state, in full satisfaction of the claim 
of the state for the earth so removed, and in full payment for the land 
so conveyed, the auditor of state shall deliver said deed to said railway 
company." 

The amendment of section 3210, G. C., referred to by you in your letter trans­
mitting the question, is found in senate bill X o. 3, passed at the second extraordi­
nary session of the 80th general assembly on July 20, 1914. It is to be observed 
that said section 3210 is an amendment of a prior section 3210 which fits in a 
scheme of legislation that has been on the statute books for years, and which 
provides the entire procedure for the sale of school lands by the trustees of the 
original surveyed townships to which such lands belong, and has no reference 
whatever to a case such as the one in question, where the legislature undertakes 
directly to authorize a deed to be made by the auditor of state for school lands. 

I am therefore of the opinion that section 3210 cannot be considered as 
having any bearing whatsoever on the question submitted by you. 

However, section 4 of the act referred to (senate bill X o. 3) provides as 
follows: 

"Section 4. All sales or leases of canal, public or other state land 
shall exclude all oil, gas, coal or other minerals on or under such lands, 
and all deeds executed and delivered by the state shall expressly reserve 
to the state all gas, oil, coal or other mineral:; on or under such lands 
with the right of entry in and upon said premises for the purpose of 
selling or leasing the same, or prosecuting, developing or operating the 
same and this provision shall affect and apply to pending actions." 

Under early- legislation by congress of the United States. the title to the 
school lands was vested in the legislature of Ohio for the use and benefit of the 
inhabitants of original surveyed townships. or of particular districts. For instance, 
a certain part of Gnadenhutten tract was set aside for the benefit of the schools 
of such Gnadenhutten tract, and the state was made trustee in order to carry out 
the purposes of such trust. The lands were so granted by the "United States to 
the state for the benefit of the inhabitants of the Gnadenhutten tract, and would, 
therefore, as I view it, he considered as "public lands" within the meaning of 
section 4 of senate bill X o. 3, hereinbefore referred to. The said section refers 
to canal, public or other state land. The only reasonable definition that I can 
conceive of as to what would be "public land" would be such land as is embraced 
within the grant of the United States to the legislature of the state of Ohio for 
the use of the public schools within a certain· particular tract of land. 

I am, therefore, of the opinion that the tract in question is to he considered 
within the purview of section 4 of senate bill Xo. 3. 

There is nothing in house hill Xo. 324 which undertakes in any way to restrict 
the quantity of the estate described in said act, but it does undertake to designate 
the quality of the estate, in that the auditor of state shall prepare a deed conveying 
in fee simple the tract or parcel of land. 

A "fee" is defined by Blackstone (2 Blackstone, 105) as 

"The right which the vassal or tenant hath in lands to use the same, and 
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take the protit< thereof to him and hi< !~cir.;, re~1dering to the !on! his due 
o;en·ice; tlw mere allorlial property of the soil always remaining in the 
lord." 

Blackoitonc ( 2 Black,tonc, 105) de!ines a "tenant in fee simple" as 

"He that hath lan<b, tenements or hereditaments, to hold to him and his 
heirs forever, generally, absolutely and simply, without mentioning what 
heirs, hut referring that to his own pleasure or to the disposition of the 
law." 

It will therefore be seen that the only meaning that can be given to the words 
"com·eying in fee simple" is the quality of the estate which is to be granted. 

Coal and minerals in place are "land," as has been decided in the case of 
Caldwell v. Fulton, 31 Pa. St., 475, 483; and gas and oil are "minerals"-Gas Co. v. 
Ullery, 68 0. S., 259; Kelley , .. Oil Co., 57 0. S., 317. 

In the case referred to from Pennsylvania it is distinctly held that the surface 
of the land may he held by one party aml the coal or other minerals under the 
land by another party, and that the mere ownership of the surface of the land 
would not entitle the party so holding the same to all that is beneath said land. 
In other words, that the quantity of the estate of the party may be divided, the 
surface belonging to one and the sub-strata of coal and minerals to another. 

If the coal and minerals under the land may be considered as "land" and may 
be held separately from the surface of the land, and would pass in accordance 
with the Jaws governing real estate, coal and minerals may be held in fee simple 
separate and apart from the surface of the land. 

Therefore, 1 do not believe that the mere recital that the auditor of state shall 
prepare a deed conveying a particular tract of land in fee simple would have any 
bearing upon the question of whether or not in the deed so prepared a reservation 
should be made of coal and other minerals. 

\Ye have therefore an exprehsion of the legislature generally as contained in 
section 4 of senate bill X o. 3, hereinbefore referred to, that all sales of public 
land shall contain a reservation of the oil, gas, coal or other minerals, and a subse­
quent bill of the legiilature authorizing the conveying of a certain tract of land 
to the Pennsylvania Railroad, which lan<i is embraced within the general terms 
of section 4 of senate bill X o. 3. 

To my mind, the two bills can be read together, as there is no apparent conflict 
between the provisions of the same. House hill Xo. 324 authorizes the sale and 
connyance of a certain tract, and section 4 of senate bill X o. 3, states what shall 
happen when the public lands of the state are sold. 

I am, therefore, of the opinion that house bill Xo. 324 must be read in the 
light of section 4 of senate hill X o. 3, and that the auditor in preparing the deed 
in fee simple conveying the tract should insert therein the reservation called for by 
'ai<l section 4 of senate bill Xo. 3. • 

It has been sug5ested that since, as is shown from the preamble in house bill 
Xo. 324, the predecessor of the Pennsylvania Railroad Company had been in 
possession of the right of way across the property in question since about 1852, 
that, therefore, it had appropriated such right of way at that time and consequently 
the prodsions of amended section 3210, G. C., or section 4 of senate bill N'o. 3, 
passed on July 20, 1914, would not be applicable. Howe,·er, while section 8759 of 
the General Code, now in force, provides that a railroad company may enter upon 
any land and appropriate so much thereof as it deems necessary, yet under the 
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provisions of section 8760 the appropriation of private property provided for in 
the next preceding section shall not be made until full compensation therefor is 
made in money, or secured to the owner by deposit of money for him. 

In view of the fact that section 8760 refers to "private property" it may well 
be doubted whether under the provisions of section 8759 a railroad company 
would be authorized to appropriate public property for its use. But assuming 
that it is authorized so to do, nevertheless in order so to do it must before appro­
priating the same make full compensation therefor in money, or secure full com­
pensation by a deposit of money. Neither of these things has been done in 
this case. Consequently, I do not believe that the suggestion made has any force 
or effect in the matter under consideration. 

642. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-WHEN AVERAGE DAILY ATTEND­
ANCE FALLS BELOW TEN, BOARD HAS DISCRETION TO SUSPEND 
A SCHOOL-SECTION 7730, G. C., AS AMENDED BY SENATE BILL 
NO. 282. 

Under the provisions of section 7730, G. C., as amended by senate bill No. 282, 
effective July 27, 1915, it is discretionary with the county board of education 
whether a school shall be suspended when the average daily attendance falls below 
ten. 

CoLUMBus, Omo, July 23, 1915. 

HoN. FRED W. McCoY, Prosecuting Attorney, Carrollton, Ohio. 
DEAR SIR:-Your letter of July 19, 1915, requesting my opinion, received and 

is as follows: 

"Is it mandatory or not that the county board of education suspend 
a school when the average daily attendance for the preceding year has 
been below ten, and shall said county board transfer said pupils to an­
other school or schools? Sec. 7730, of the Ohio Laws, enacted by the 8lst 
general assembly." 

Section 7730, G. C., as amended by senate bill No. 282, which was filed in the 
office of the secretary or state May 28th, and which will go into effect July 27, 
1915, is as follows: 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide, and 
in such rural school district shall provide, for the conveyance of pupils 
attending such schools, to a public school in the rural or village district, 
or to a public school in another district. When the average daily attend· 
ance of any school for the preceding year has been below ten, such school 
shall be suspended and the pupils transferred to another school or schools 
when directed to do so by the county board of education. No school 
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of any rural district shall be suspended until ten days' notice has been 
given by the board of education of such district. Such notice shall be 
posted in five conspicuous places within such village or rural school dis­
trict; provided, however, that any suspended school as herein provided, 
may be re-established by the suspending authority upon its own initiative, 
or upon a petition asking for re-establishment, signed by a majority of 
the voters of the suspended district, at any time the school enrollment of 
the said suspended district shows twelve or more pupils of lawful school 
age." 

The portion of the section applicable to your question is the provtston that, 
"vVhen the average daily attendance of any school for the preceding year has 
been below ten, such school shall be suspended and the pupils transferred to 
another school or schools when directed to do so by the county board of educa­
tion." The words "when directed to do so by the county board of education" undoubt­
edly confer upon the county board of education the exercise of certain discretion and 
the only ·question is the extent of such discretion; that is, whether it is within the 
discretion of the county board of education to determine whether or not the 
school shall be suspended or whether the discretion only goes to the matter of 
transferring pupils to another school or schools. 

While the sentence is not so formed as to give it the utmost clearness, it 
would hardly be urged that the legislature intended to lodge any discretion in the 
county board as to whether or not the pupils attending the school which is sus­
pended should be transferred to another school or schools, in view of the fact 
that the entire theory of public education is that schools shall be provided for all 
children of school age. Therefore, the discretion which the county board is to 
exercise must be limited to determining whether or not the school shall be sus­
pended when the average attendance falls below ten. 

In determining the intention of the legislature, as expressed in section 7730 
above quoted, it is helpful to note the change made by the provisions contained 
in senate bill No. 282. The particular part of section 7730 under consideration as 
it appeared in 104, 0. L., page 139, was as follows: 

"When the average daily attendance of any school for the preceding 
year has been below twelve, such school shall be suspended and the pupils 
transferred to such other school or schools as the local board may direct." 

A comparison of. this provision with the similar provision of section 7730 as 
amended by senate bill No. 282, indicates very clearly that the legislature intended 
to remove the mandatory provision that the school should be suspended when the 
average attendance fell below twelve, and place the discretion in the county board 
of education to suspend such a school when the average attendance fell below ten. 

I am therefore of the opinion that under the provision of section 7730, G. C., 
. as amended by senate bill No. 282, it is not mandatory that a school be suspended 
by the county board of education when the average daily attendance for the 
preceding year has been below ten, but that it is within the discretion of the 
county board of education to determine whether or not in such case such school 
shall be suspended. · 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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643. 

IXTERPRETATIOX OF SECTIOX 1442, G. C.-RIGHT OF FISH CO:.I­
PA~IES TO SELL CERTAIX FISH-:.IIXI:\I"C:--1 SIZE OF CERT.\IX 
VARIETIES PRESCRIBED. 

Section 1442, G. C., prohibits the catchillg alld rctallllii!J of u:hitc fish, cat fish, 
sturgeo11, carp, bujj"alo fish, white bass, perch a11d bull head, of a less si:::c or weight 
than the respective minimums therei11 prescribed, in excess of three per cwt. in 
weight of each ·mriety of s11ch fish, respectively. alld of pike of a less si:::e than 
the millimum prescribed ill excess of fell per cc11f of the pike. in each boat load or 
catch bro11ght into port, except the catching of such fish <c•ith hook a11d line an.i 
not for profit. The catclzillg a11d retailzi11g of such fish. not ill excess of the three 
per cent. a11d te11 per cent. respectivelJ•, as provided in the section, is not prohibited 
except that the catchi11g of all buffalo fish in the Lake Eric district, before J!arclz 
15, 1916, is prohibited. 

By section 1443, G. C., the buying, selli11g, etc., of all such fish zmlawfully caught, 
as ab07JC determi11ed, is prohibited and subjects all offenders 'to the penalty of 
section 1445, G. C. 

Cou:Mncs, OHio, July 23, 1915. 

HoN. C. F. ADAMS, Prosccuthzy .lttomeJ•, ElJ•ria, Ohio. 
DEAR SIR :-I have yours of June 29, 1915, requesting my written opinion as 

follows: 

"I desi~e your interpretation of section 1442, General Code, with respect 
to the right of fish companies to sell the three and ten per cent. of fish 
excepted by this section. 

"I would be very pleased to receive your answer at your earliest 
convenience in view of the fact that some of our wardens are of the opinion 
that the fish companies are continuously violating this section all along 
the north shore." 

Section 1442, G. C., to which you refer, as amended in 103 0. L., page 523, 
provides as follows: 

"It shall be unlawful for any person to take or catch a buffalo fish in 
the Lake Erie fishing district before March 15, 1916, nor after that date 
such fish less than sixteen inches in length. ~o person shall haYe in his 
possession a white fish less than one and three-quarters pounds in the 
round, a cat fish less than fifteen inches in length, a sturgeon less than 
four feet in length, a carp less than sixteen inches, white bass less than ten 
inches, or a perch, bull head or pike less than nine inches in length. All 
such fish caught of a less length or weight than herein described shall be 
immediately released alive while the nets are being lifted in such a manner 
as not to injure them. Xo cat fi_sh or sturgeon shall be brought ashore 
with its head or tail removed or in such condition that its length cannot 
he measured. Xothing herein shall prohibit the catching of such fish with 
hook and line and not for profit: and the having in possession or failing 
to return to the water alive in the manner provided of a quantity of such 
undersized white fish, cat fish, sturgeon, carp, buffalo fish, white bass, 
perch or bull head not exceeding in weight three per cent. and all such 
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pike not exceedin~ in weight ten per cent. of each boat load or part 
thereof, lot, catch or haul, brought into port of each variety of fish shall 
not be deemed a violation of this section." 

By section 1442, G. C., supra, the having in possession fish of the kind speci­
fied in such section, of a less length or weight than the minimum therein pre­
~cribed, is made unlawful and is in violation of the section, rendering the person 
so offending liable to the penalty prescribed by section 1445, G. C., subject, how­
ever, to the limitation of the proviso contained in the last clause of said section, 
to wit: "Xothing herein shall prohibit the catching of such fish with hook and 
line and not for profit; and the having in possession or failing to return to the 
water alive in the manner provided of a quantity of such undersized white fish, 
cat fish, sturgeon, carp, buffalo fish, white bass, perch or bull head not exceeding 
in weight three per cent., and all such pike not exceeding in weight ten per cent. 
of each boat load or part thereof, lot, catch or haul, brought into port of each 
variety of fish shall not be deemed a violation of this section." That is to say, 
the prohibition against ha\·ing- in possession fish of the kinds stipulated, of a less 
size or weight than the minimum prescribed in section 1442, G. C., is operative 
only to the excess of such undersized fish over the said three per cent. and ten 
per cent. in weight of such varieties of fish, respectively, of each boat load or part 
thereof, catch or haul, brought into port, and caught otherwise than with hook 
and line, and not for profit; and the section does not purport to impose a 
restriction against the taking or having in possession any such undersized fish 
when the quantity of such undersized fish of each variety, to wit: white fish, cat 
fish, sturgeon, carp, buffalo fish, white bass, perch or bull head, does not exceed 
in weight three per cent. of the whole quantity of each such variety, respectively; 
or where the quantity of undersized pike does not exceed, in weight, ten per cent. 
of the whole quantity of such pike of each boat load, etc., brought into port; nor, 
of course, does the section restrict the taking of such fish with hook and line 
and not for profit. 

\\'hile the language of the section is "no person shall have in possession" the 
variou~ kinds of fish under the minimum size therein prescribed, it is clear from 
the context that this legislation has for its primary object the regulation of the 
takin~ or catching of the several varieties of fish therein enumerated, and from 
the further fact that the taking or catching of such fish, and the failure to release 
them alive as required in said section, involves and constitutes a having of such 
fish in possession, the conclusion is unavoidable that the taking or catching, with 
a failure to release such undersized fish of the varieties mentioned, in excess of 
the three per cent. and the ten per cent. In weight of the said varieties, respectively, 
of each boat load, etc., constitutes a having of such fish in possession within the 
meaning of said section 1442, G. C., and is prohibited. 

Having determined, therefore, that the undersized fish in excess of the three 
per cent. and ten per cent. of the several varieties, respectively, taken and not released, 
as required in said section, except fish caught with hook and line, and not for 
profit, were caught in a manner prohibited and in violation of section 1442, G. C., 
the applicatioil of the provisions of section 1443, G. C., becomes comparatively 
easy, and the buying, selling, offering for sale or having in possession any of such 
fish so unlawfully caught, would be a violation of said latter section, subjecting the 
offender to the penalty prescribed by section 1445, G. C. 

Section 1443, G. C., reads as follows: 

"Xo person ~hall buy, sell offer for sale or have in his possession a 
fish caug-ht out of season or in any manner prohibited, or a fish caught 
unlawfully outside the state of Ohio." 



1326 ANNUAL REPORT 

It may be observed, however, that in the very nature of the case, prosecu­
tions under the last named section would often be fraught with difficulty· in respect 
to the tracing of the identity of the fish, constituting the basis of the prosecution, 
for the purpose of establishing the unlawful catching under the provision of section 
1442. 

To sum up, therefore, I interpret sections 1442, G. C., and 1443, G. C., as 
prohibiting the taking or catching of any buffalo fish in the Lake Erie fishing 
district before the 15th day of March, 1916-section 1442; and the buying, selling, 
offering for sale or having in possession any of such fish so taken,-section 1443, 
G. C.; the taking or catching of any white fish, cat fish, sturgeon, carp, white bass, 
perch, bull head or pike, or any buffalo fish not caught in Lake Erie, of a less 
size or weight than the minimum prescribed in section 1442, G. C., and the failure 
to release same alive so as to not injure them, as prescribed therein, in excess 
of the three per cent. and ten per cent. of each variety of such fish, respectively, 
in each boat load, haul or catch brought to port, except the catching of such 
fish with hook and line and not for profit, constitutes a having of such fish in 
possession within the meaning of section 1442, G. C., and is prohibited; the buying, 
selling, offering for sale or having in possession any of such fish so unlawfully 
caught, is prohibited by section 1443, G. C., rendering the offender liable to the 
penalty of section 1445, G. C.; the catching and retaining of such undersized fish 
of the several varieties enumerated in section 1442, G. C., not in excess of the 
three per cent. and ten per cent. in weight of each variety, respectively, including 
buffalo fish caught in Lake Erie after March 15, 1916, of each boat load ·or catch, 
etc., is not prohibited by the provision of section 1442, and there is no other 
section dealing with this subject-matter or prohibiting the catching of such fish; 
hence the buying, selling, offering for sale or having in possession of such under­
sized fish, not in excess of the three per cent. and ten per cent., respectively, of 
the several varieties, as provided in section 1442, is not unlawful. 

644. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

RIGHT OF ALIENS TO HOLD AND INHERIT REAL PROPERTY IN OHIO. 

CoLUMBUS, OHIO, July 23, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GoVERNOR :-I am in receipt of your request of July 19, 1915, reading 

as follows: 

"The enclosed communication from Secretary of State Lansing is self­
explanatory. ·I very respectfully request that you give me a statement of 
the law touching the matters inquired into by him. Also appropriate cita­
tions so that I may inform him fully as to what Ohio has done relative 
to the subject-matter of the treaty of 1853." 

Also enclosing a letter under date of July 13, 1915, from Hon. Robert Lansing, 
secretary of state, reading as follows : 
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"I have the honor to advise you of the receipt by this department of 
a note from the French ambassador at \Vashington wherein he requests 
definite information concerning the laws of the several states of the 
Union with regard to the right of aliens to hold and inherit real property 
in such states. 

"As you are doubtless aware, there was concluded between the United 
States and France on February 23, 1853, a convention by the provisions of 
article VII of which the French government extended to American citizens 
in France the same rights with respect to real and personal property and 
to inheritance as those enjoyed by French citizens; the government of the 
United States agreed that, in all those states whose then existing law's per­
mitted, French citizens should stand on the same footing with respect 
to similar rights as citizens of the United States; and the president of 
the United States engaged to recommend to those states, by whose then 
existing laws aliens were not permitted to hold real estate, the passage of 
laws conferring this right. The French gonrnment, however, made reserva­
tion in this treaty 'of the ulterior right to establish reciprocity in the 
matter of possession and inheritance.' 

"The French ambassador gives expression in the above-mentioned note 
to his belief that French citizens are permitted to possess and inherit real 
property in a lesser number of states at the present time than at the date of the 
conclusion of this treaty and intimates that the information requested by 
him is to be taken into consideration by the French government in con­
nection with the question as to the advisability of the enactment of retal­
iatory legislation. 

"I have the honor to solicit your co-operation in the matter of comply­
ing with this request of the French ~mbassador to the extent of furnishing 
the department with a copy of any provision of the constitution of the state 
of Ohio relating to the ownership of land by aliens, together with copies 
of all existing laws on the subject which have been enacted by the state 
legislature and also copies of such similar laws, constitutional and legis­
lative, as were in force in your state on February 23, 1853. 

"I shall appreciate it if you will accord to this matter your very 
early consideration.'' 

I beg to advise you that aliens may acquire, hold, alienate, devise, bequeath 
and inherit or receive real and personal property in this state under exactly the same 
conditions as those applying to native born citizens. 

Section 8589 of the General Code, of Ohio provides: 

"Section 8589. No person who is capable of inheriting shall be deprived 
of the inheritance by reason of any of his ancestors having been aliens. 
Aliens may hold, possess and enjoy lands, tenements, and hereditaments, 
within this state, either by descent, devise, gift, or purchase, as fully and 
completely as any citizen of the United States or this state can do.'' 

Section 10537 of the General Code of Ohio provides as follows : 

"Section 10537. A will executed, proved, and allowed in a country other 
than the United States and territories thereof, according to the laws of 
such foreign state or country, may be allowed and admitted to record in 
this state in the manner and for the purposes mentioned in the following 
sections." 
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Section 10538 of the General Code of Ohio provides as follows: 

"Section 10538. • A copy of the will and probate thereof, duly authen­
ticated, must be produced by the executor, or by a person interested therein, 
to the probate judge of the <;Ounty in which there is any estate upon which 

·the will may operate, whereupon such judge shall continue the motion 
to admit it to probate for two months. Notice of the filing of such ap­
plication must be given to all persons interested, in some public newspaper 
printed or in general circulation in the county where the motion is made, 
at least three weeks consecutively. The first publication shall be at least 
forty days before the time set for the final hearing of the motion." 

Section 10539 of the General Code of Ohio provides as follows: 

-"Section 10539. If, on such hearing, it appears to the court that the 
instrument ought to be allowed in this state, it shall order the copy to be 
filed and recorded. The will, and the probate and record thereof, then shall 
have the same force and effect as if the will originally had been proved 
and allowed in that court, in the usual manner. X othing herein contained 

· shall give any operation or effect to the will of an alien, diffe~ent from 
what it ·would have had if originally proved and allowed in this state." 

Section 10540 of the General Code of Ohio provides as follows: 

"Section 10540. After allowing and admitting to record a will, pursuant 
to either of the next four pree.eding sections, the court may grant letters 
testamentary thereon, or letters of administration with the will annexed, 
and must proceed in the settlement of the estate found in this state. The 
executor taking out letters, or the administrator with the will annexed, 
shall have the same power to sell and convey the real or personal estate, 
by virtue of the will or the law, as other executors or administrators with 
the will annexed." 

The substance of section 8589 of the General Code, above referred to, was 
originally enacted on February 3, 1804, to be found in the codification in 29 0. L., 
463. The section at that time provided: 

"That it shall be lawful for any and all aliens that now may have, 
or that hereafter shall be entitled to have, within this state, any lands, 
tenements or hereditaments, either by purchase, gift, device or descent, 
to nold possess and enjoy the same, as ftilly and completely as any citizen 
of the United States or this state can do, subject to the same laws and 
regulations, and not otherwise." 

In 1860, this section was carried verbatim in Swan & Critchfield's revtston of 
the statutes and appears in vol. 1, page 69. Later this was carried into the Revised 
Statutes as section 4173. 

On February 24, 1831, there was enacted a .law, section 12 of which provided: 

"That in making title by descent it shall be no bar to a party that 
an ancestor through whom he or she derives his or her estate from the 
intestate is or hath been an alien. 29 0. L., 254." 
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This \\"as amended by the act of :\I arch 14. 1853, to .;ead: 

'"Xo person who shall he capable of inheriting shall be depri\·ed of the 
inheritance by reason of any of his or her ancestors having been aliens." 

This section was carried verbatim into Swan & Critchfield's revision of the 
statutes of 1860, as found in section 14, page 504, Yolume I, and later merged into 
section 4173 of the Revised Statutes. 

Sections 10537 to 10540 of the General Code, abrwe quoted, were enacted on 
:\larch 23, 1840, in almost the identical language as now appears in the General 
Code. See sections 29, 30 and 31 of the act of :\larch 23, 1840, 38 0. L., 124. 

On :\lay 3, 1852, for the purpose of changing the jurisdiction from the common 
pleas to the probate court, these sections were re-enacted as sections 27, 28, 29 and 
30 of the act of :\fay 3, 1852, 50 0. L., 301-302. 

I am returning herewith Secretary of State Lansing's letter of July 13, 1915, 
together with the government franks. 

645 . 

Respectfully, . 
EDWARD C. TURNER, 

Attorney General. 

. STATE BOARD OF E:\IBAUIIXG EXA:\IIXERS- VOUCHER NO. 33-
SA:VIE IS FOR A DEFICIE-r\CY-CAN~OT BE PAID UNTIL LEGIS­
LATURE AUTHORIZES EXPEXDITURE. 

Voucher No. 33 of the state board of embalming examiners cannot be paid 
without authority of the legislature, the same being for a deficiency and having been 
already prese11ted to the legislature and not allowed. 

CoLUMnes, OHIO, July 24, 1915. 

Ho:N. GEORGE BILLOW, Secretary, The Ohio State Board of Embalmi11g Examiners, 
Akrou, 0/zio. 
DEAR Sm :-I am in receipt of your letter of July 8, 1915, wherein you request: 

"In what manner and upon whose authority is the herewith enclosed 
department voucher Xo. 33 to be paid? For explanation of same see 
State Auditor Donahey's letter,~nclosed." 

From your letter it appears that the Ohio state board of embalming examiners, 
prior to the amendment of section 24, 104 0. L., page 178, was in full control of 
the funds paid to it as fees, and from such fund paid all its expenses and placed 
its surplus, well secured, out to hear four per cent. interest. Said board, through 
its secretary, paid the amount of money which it had on hand into the state treasury,' 
in pursuance of said section 24 as amended in 104 0. L., 178, but that the legislature' 
had failed to make any apQropriation to meet the expenses of the board, notwith-' 
standing the passage of the act amending said section 24; that such being the 
fact an emergency appropriation was made by the emergency board which proved 
insufficient, whereupon another allowance was made by said board, which was 
intended to last until February 15, 1915; that ~aid allowances made by the emergency 
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board were not sufficient to pay all the expenses of said board, leaving a number 
of bills unpaid; that said bills were, each and every one of them, submitted to 
the house finance committee of the general assembly, but said committee failed to 
include all of said bills in the sundry appropriation bill which was passed at the 
last session of the legislature, .leaving voucher No. 33 unpaid. 

The said voucher No. 33 is a voucher presented by the board, on behalf of 
its secretary, for salary, railroad fares and expenses, amounting to $132.25. 

The letter of the state auditor referred to is as follows: 

"June 16, 1915. 

"Hon. George Billow, Secretary, State Embalming Board, Akron, Ohio. 
"My Dear Mr. Billow :-I have your favor of June 13th, with relation 

to the appropriation to pay hotel and other bills which were left in our 
charge. 

"We certified to the general assembly the claims that were left with us 
by you, but the general assembly only appropriated $112.60. I do not 
know for what reason they cut these bills, but that is what they did. 
Therefore we can only pay from the state treasury the amount that was 
appropriated. We have paid all the bills except one made payable to you 
in the sum of $132.25, which we are enclosing with this letter. 

"I would. suggest that you write me a statement of fact concerning this 
bill, together with the amount of funds that you have placed in the treasury 
to the credit of the embalming board, and that the last emergency board had 
promised to take care of you if you paid your money into the treasury, 
and I will bring it to the attention of the emergency board and try to have 
the amount appropriated to you. 

"I am not responsible for the law or for the action of the general 
assembly, but you can rest assured that I will do what I can to carry 
out my agreement to you sometime ago, to have the expenses of the board 
taken care of when your money was turned into the treasury. 

"Very truly yours, 
"A. V. DoNAHEY, 

"Auditor of State." 

It is to be noted that the expenses incurred and salary earned were incurred 
and earned prior to February 15, 1915. In house bill No. 314 an appropriation was 
duly made to the state board of embalming examiners for salary of secretary and 
maintenance of office, but such appropriation was not available for liabilities incurred 
prior to February 16, 1915, nor incurred subsequent to June 30, 1915. Appropria­
tions were also made to said board in house bill No. 701, one under section 2 
thereof and one under section 3 thereof, but the appropriation made under section 
2 thereof cannot be expended to pay liabilities existing prior to July 1, 1915, nor 
under section 3 thereof existing prior to July 1, 1916. 

Sections 2312, et seq., G. C., 103 0. L., 444, provides for an emergency board, 
and section 2313 provides as follows: 

"In case of any deficiency in any of the appropriations for the ex­
penses of an institution, department or commission of the state for any 
biennial veriod, which may lawfully and by any unforeseen emergency 
happen when the general assembly is not in session, the trustees, managers, 
directors or superintendent of such institution, or the officers of such de-
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partment or commission, may make application to the board for authority 
to create obligations within the scope of the purpose for which such ap­
propriations were made." 

In the case in question there is no claim that there is any deficiency in the 
appropriation made by house bill No. 314, nor by house bill No. 701. Therefore, 
the emergency board is without authority to appropriate for the unpaid voucher 
in question. 

Section 2312, et seq., G. C., was amended at the recent session of the legislature, 
106 0. L., page 182, and said act will become effective on July 30, 1915. 

Section 2313, as amended therein, states: 

"In case of any deficiency in any of the appropriations for the expenses 
of an institution, department or commission of the state for any biennial 
period, or in case of an emergency, requiring the expenditure of money 
not specifically provided by law, the trustees, managers, directors or super­
intendent of such institution, or the officers of such department or com­
mission, may make application to the emergency board for authority to 
create obligations within the scope of the purpose for which such appro­
priations were made or to expend money not specifically provided for by 
law." . 

This act, when it becomes effective, will not cover the situation for the reason, 
first: that there is no deficiency in the appropriations for the period covered by such 
appropriations, nor could it be considered as a case of emergency requiring the 
expenditure of money n'ot specifically provided by law. These are the only pro­
visions of law which would relieve, without appeal to the legislature, and the said 
provisions, not covering the payment of money such as is shown by the voucher 
in question, I am of the opinion that the only way in which said voucher can be 
paid is by an appeal to the legislature. 

646. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE ARMORY BOARD- LANCASTER ARMORY- ARRANGEMENT 
MADE WITH CREDITORS OF GENERAL CONTRACTOR FOR AN 
ARMORY COMPROMISING SAID CLAIMS WITH CONSENT OF SAID 
CONTRACTOR, APPROVED. 

Arrangement made by state armory board with creditors of general contractor 
for an armory, comPromising said claims with consent of said contractor, approved. 

CoLUMBUS, OHIO, July 24, 1915. 

RoN. BYRoN L. BARGAR, Secretary, Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-:-Under date of July 12, 1915, you wrote me as follows: 

"After completion of the Lancaster armory, it was found that several 
of the creditors of the contractor had presented orders on the state; that 
the contractor's indebtedness arising from construction of armory amounted 
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to more than the amount due by the state to the contractor; that the 
creditors have not been paid by uniform ratio, the largest one having 
never been paid anything. 

"In order to take care of the contractor's creditors it became neces­
sary to secure the co-operation of contractor's banker, to whom he claimed 
he owed over $3,600.00, borrowed by contractor on work at Lancaster 
armory. 

"Under these circumstances, the armory board has taken the action 
indicated by the enclosed extract from its minutes. The board's idea was 
to take care of the creditors and not to burden your office with unneces­
sary details. Of course our proposed action is subject to your approval 
and we, therefore, request same. If the proposed action is not the right 
method of adjustment, please indicate what we should do in the premises." 

Enclosed with said letter was an extract from the minutes of a meeting of 
your board relative to the matter, and is as follows: 

"EXTRACT FRO~I THE ~IINUTES OF THE 11EETIXG OF SUN­
DAY, JULY 11, 1915, RELATIVE TO LAXCASTER ARMORY. 

"LAl\CASTER AR1fORY. The committee on settlement of the 
Lancaster armory creditors' claims to wit: Colonel Bryant and Colonel 
Bargar submitted the following report: 

"'After several conferences with contractor and his creditors; the 
principal creditor, The Bank of Leipsic, agreed that the board might 
accept orders if the contractor accomplish payments and compromise with 
all other creditors relating to construction of Lancaster armory, and that 
thereupon, said Bank of Leipsic would accept an order from contractors, 
Meyers Bros. for the balance remaining due by the state to said contractors, 
and thereafter rely upon ~1eyers Bros, solely for payment of remainder 
of bank's claim. Thereafter all of the creditors signed statements specifying 
the exact amount which they would accept in full satisfaction of their 
claims as subcontractors, material men or for labor, and these signed state­
ments were found to be as follows: 

The ]. E. Payne Co., Columbus-------------------------~------- $48 23 
C. R. Carling, Lancaster---------------------------------------- 85 10 
Vv. T. Shrieve & Son, Lancaster__________________________________ 75 00 
Alten's Foundry & Mch. \;\/orks, Lancaster_..:______________________ 15 00 
The National Roofing Tile Co., Lima_____________________________ 200 00 
Lancaster Builders Supply Co., Lancaster __________________ _:____ 31 12 
The Waller Bros. Stone Co., McDermott------------·-------------- 403 52 
F. 0. Schoedinger, Columbus------------------------------------ _512 80 
The S. H. Thomson Mfg. Co., Dayton--------------------------- 97·00 
The Martens Hardware Co., Lancaster--------------------------- 36 31 
]. D. Van Gundy, Lancaster ------------------------------------ 34 00 
Bockway Plumbing & Supply Co., Huntington _____________________ 2,795 73 

Louis ]. Snyder, Lancaster-------------------------------------- 112 91 
H. Newhouse & Co., Columbus----=------------------------------- 126 62 
Jos. H. Goldcamp & Co., Lancaster_______________________________ 378 67 
Central Marble & Tile Co., Columbus_____________________________ 639 65 
Herbert D. Pearce, Lancaster------------------------------------ 145 SO 
J. B. Orman & Bros., Lancaster--------------------------------- 218 94 
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"'The amount found due to contractors hy the state is $7,070.07. There­
fore the allowance to said hank under foregoing agreement is found to be 
as follows: 

• \mount due contractors· by state ___ :_________________ $7,070 07 
Amount claimed by other creditors__________________ 5,956 10 

Balance claimed by bank-------------------------------------- $1,113 97 

" 'The committee further reports that all of the uncompleted details of 
the construction work of said armory as reported in the minutes of June 
26, 1915, have been completed except as to the tablet to be furnished by 
creditor, The S. H. Thomson :\Hg. Co., of Dayton, Ohio.' 

"After consideration of the report, it was unanimously 

"RESOLVED, That the total amount due on construction contract on 
Lancaster armory and remaining unpaid is $7,070.07. That the contractor 
has complied with the excepted details mentioned in minutes of June 26, 
1915, except as to the tablet to be furnished by one subcontractor, that 
said general contractors, :\Ieyers Bros., through their authorized attorney, 
J. :\I. Sheets, have presented orders directing a distribution among their 
armory creditors of the balance due by the state to :\leyers Bros. That the 
sums so directed to be paid are due to general contractors and are hereby 
allowed to their assignees pursuant to the schedule shown in the fore­
going report of two members of this board. That the action taken today is 
subject to the approval of the attorney general before payments are made.'' 

At my request you subsequently certified that the tablet referred to in the fore­
going minutes had been furnished and the work of construction of the armory 
completed. Said certificate is as follows: 

"SUPPLE~IEXT TO THE ARMORY BOARD PROCEEDINGS OF JULY 
11, 1915, l{ELATIVE TO SETTLE:\IEXT FOR THE 

LAXCASTER AR:\IORY. 

"\Ve hereby certify that the tablet referred to in said minutes has been 
furnished by The S. H. Thomson ~Ifg. Co., of Dayton, Ohio, thereby com­
pleting the last detail of the construction work of said armory to be per­
formed by general contractors, :\Ieyers Brothers. 

"\Ve further certify that said Lancaster armory has been inspected and 
accepted by the board for and on behalf of the state of Ohio from general 
contractors, :VIeyers Brothers. 

".\t the same time you submitted a' form of the assignment which has 
been taken from each of the creditors of the contractors for said building 
which is in the form following; 

"'-----------------------------1915. 

"'To :\Ieyers Brothers as General Contractors on Lancaster Armory: 
" 'The following compromise is proposed solely on condition that 

payment thereof be made directly by the state of Ohio from the existing 
balance of construction fund for said armory; on said condition ----------­
hereby agree to accept the sum of $----------- in full satisfaction and 
payment of the attached itemized claim which includes all claims of every 
kind clue --------- from ~!eyers Bros., contractors, because of the con-
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struction of the Sherman Memorial Armory at Lancaster, Ohio. This 
proposition for compromise will be rescinded as soon as it is ascertained 
that payment will not be made by state from said balance. 

"' (Signed by creditor)------------------------------
"'I hereby assign to -------------------------------- such part of 

the compensation coming to me for the construction of the Sherman 
l\Iemorial Armory at Lancaster, pursuant to contract with the Ohio state 
armory board as amounts to $--------------· and authorize and direct the 
said board to pay said sum to -------------------------------, and charge 
the same to my account as a payment to me. 

"'(Signed by contractor)-----------------------'" 

Section 243, G. C., provides as follows: 

"The auditor of state shall examine each claim presented for pay­
ment from the state treasury, and, if he finds it legally due and that there 
is money in the treasury duly appropriated to pay it, he shall issue to the 
person entitled to receive the money thereon a warrant on the treasurer 
of state for the amount found due, take a receipt on the face of the claim 
for the warrant so issued, and file and preserve the claim in his office. 
He shall draw no warrant on the treasurer of state for any claim unless 
he finds it legal, and that there is money in the treasury which has been 
duly appropriated to pay it." 

I can see no reason why the aforesaid agreement of the creditors with the 
contractor should not be carried out and warrants issued directly to each creditor. 
Section 243 provides that the auditor of state shall issue his warrant "to the 
person entitled to receive the money thereon." The assignment, a copy of which 
was hereinbefore set out, was that the contractor has duly assigned to each of 
his creditors a proportionate part of the claim due to him from the state of 
Ohio, and if the auditor of state is satisfied that the money is legally due to the 
original contractor and that the assignment has been properly made to the con­
tractor's creditors, he would be authorized to draw his warrant upon the treasurer 
of state for the proportionate share of the amount still due the contractor to which 
each of the several creditors would be entitled, provided, of course, that there is 
money in the treasury which has been duly appropriated to pay the same. 

I am herewith returning to you the copy of the assignment which was signed 
by the various creditors. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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647. 

OFFICES CO~IPATIBLE-l\IDIBER OF GENERAL ASSEMBLY-JUSTICE 
OF PEACE. 

A member of the general assembly may legally serve as j11stice of the peace. 

CoLc:~rscs, Oaro, July 24, 1915. 

Bureau of Inspectiou aud Supervision of Public 0 ffices, Columbus, Ohio. 
GENTLEMEN :-1 haye your communication of July 21, 1915, which reads as 

follows: 

"May a member of the general assembly, viz.: a member of the senate 
of said body, legally serve as justice of the peace, or does his act of 
qualification" and entering upon service as member of the general assembly 
work a forfeiture of his office as justice of the peace?" 

Section 4 of article II of the constitution of Ohio reads as follows: 

"No person holding office under the authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible 
to, or have a seat in the general assembly; but this provision shall not 
extend to township officers, justices of the peace, notaries public, or officers 
of the militia." 

From the language of the above quoted section it appears that the constitution 
does not prohibit a person from being a member of the general assembly and 
holding the office of justice of the peace at the same time. While the language 
of the section does not in terms declare that a person may be a member of the 
general assembly and at the same time hold the office of justice of the peace, 
yet ·that is a fair inference from the language used. In the absence of con­
stitutional or statutory inhibition, the same person may hold two or more offices 
at the same time unless they are in law incompatible. There is no statutory 
inhibition against a member of the general assembly holding the office of justice 
of the peace, and I am unable to say that the two offices are in law incompatible. 
The constitutional proYision referred to does not prohibit, and in fact impliedly 
sanctions the holding of the office of justice of the peace by a member of the 
general assembly, and I theref9re conclude that a member of the general assembly 
may legally serve as justice of the peace, and that the act of a member of the 
general assembly in qualifying and entering upon his service as such member does 
not work a forfeiture of the office of justice of the peace held by him. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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648. 

DESIGNATIOX OF THOSE REQUIRED TO REPORT CO);VICTIONS OF 
VIOLATIOX OF LIQUOR LAWS TO STATE LIQUOR LICEXSING 
BOARD- ALL CO)JVICTIOXS OF LICENSEES FOR OFFENSES 
UNDER LAWS RELATING TO SALE OF IXTOXICATIXG LIQUORS, 
REGARDLESS OF WHERE LAWS ARE FOUXD IN GE~ERAL CODE­
REPORT ALL CONVICTIOXS OF LICEXSEES OF FELONIES. 

Clerks of courts, mayors, justices of the peace a11d judges of courts having no 
clerks are required by the provisions of sectio11 57 of the liquor licensing law of 
1913, section 1261-72, G. C., to report to the state board all convictions of licensees 
for offenses under laws relating to the sale of intoxicating liquors regardless of 
where such laws may be found in the General Code and to so report all coH­
victions of licensees of felo11ies. 

CoLUMBUS, OHIO, July 24, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-Under date of July 22, 1915, I received a request for an opinion, 

which is deemed to be of general public interest, from Hon. August Kirbert, 
municipal court clerk, of Cincinnati, Ohio, and am therefore directing an opinion 
on the same to you. 

The request referred to is as follows: 

"Section 57 of the act to provide for license to traffic in intoxicating 
liquors (103 0. L., 216) found on page 241, provides 'that it shall be the 
duty of the clerk of every court in the state to notify the state board 
(state liquC!r board) of any conviction of any licensee before said court 
of an offense under the laws "relating to the sale of intoxicating liquors," 
or of a felqny and the state board shall forthwith notify every county 
board to that effect.' 

· "In the General Code, part 4, title I, chapter 17, sets out offenses re­
lating to intoxicating liquors and are sections 13194 to 13249 of the General 
Code. 

"Part 4, title I, chapter 13, sets out offenses of 'Sabbath desecration' 
and are sections 13044 and 13053. Under this chapter section 13050 pro­
vides for closing of saloons on Sunday. 

"Now it occurs to me that where a defendant is prosecuted under 
section 13050, it is not the duty of the clerk to notify the state board as 
provided in section 57 of the liquor license act, and that the clerk is 
only required to notify of convictions under sections in part 4, title I, 
chapter 17 and of any conviction of the penal sections of the act itself. 

"It appears to me that prosecutions and convictions under section 
13050 are against Sabbath desecration as shown by the caption to the 
chapter and are not against the laws relating to the sale of intoxicating 
liquors which it seems to me are enumerated in chapter 17 of the same 
part and title of the Code." 

Section 57 of the liquor licensing law, being section 1261-72 of the General 
Code, provides as follows: 

"It shall be the duty of the clerk of every court in this state, and 
every mayor, justice of the peace and judge of a court having no clerk 
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to notify the state board of any conviction of any licensee before said 
court of an offense under the laws relating to the sale of intoxicating 
liquors, or of a felony, and the state board shall forthwith notify every 
county board of that fact." 

This section, it seems, should be read in connection with section 34 of the 
liquor license law, being section 1261-49, G. C., which is as follows: 

"If any licensee within the jurisdiction of a county licensing board 
has been once convicted during the license year of an offense under laws 
or ordinances concerning the sale of intoxicating liquors, and if said 
board with due notice to the licensee and after a full hearing granted 
to him finds that the said licensee has, during said license year and after 
said conviction, violated the said laws or ordinances, the said board may 
suspend the license of the said licensee once for a period not to exceed 
ten days. 

"If, after such conviction and suspension offenses are, during the 
said license year, again repeated; the said board may, with due personal 
notice to the licensee, served not less than five days before the hearing, 
and after a full hearing granted to said licensee, revoke the said license 
of said licensee; and notice of such revocation shall forthwith be served 
upon the person whose license is so revoked. 

"Upon a conviction under said laws and ordinances as for a second 
offense as provided for in section 54 hereinafter the county board may, if 
error proceedings are taken to the judgment of the court in which con­
viction is had, suspend the license of the licensee so convicted for the 
remainder of the license year. Should, however, the judgment of con­
viction be reversed prior to the termination of said license year then such 
suspension shall immediately terminate. During such suspension no new 
license shall be granted to take the place of the license so suspended." . 
Reading these two sections together, bearing in mincl that the members of 

the state liquor licensing board arc sworn to enforce the spirit of the license law 
as well as its letter, it would seem quite clear that the purpose of section 57 is 
to better enable the state liquor licensing board to see that section 34 is properly 
administered and should, ·therefore, he given such construction as would as fully 
accomplish the purpose sought as its terms will fairly admit. 

I am, therefore, of opinion that it is the duty of the clerk of every court 
in this state, every mayor, justice of the peace and judge of a court having no 
clerk, to make report to the state liquor licensing board of every conviction of 
a licensee for any offense under any statute of this state relating to the sale of 
intoxicating- liquors regardkss of where -;uch statute may be found in the General 
Code, and to report all convictions of licensees for felonies. 

It will he further noted that section 13050, G. C., to which reference is made, 
was originally enacted as a part of section 11 of the act of :\lay 14, 1886, 83 
0. L., 160, which is entitled "An act providing against the evils resulting from 
the traffic in intoxicating liquors" and was subsequently amended in 85 0. L., 
260 and 95 0. L., 87. From this it conclusi\·ely appears that this section of the 
General Code is a law relating to the sale of intoxicating liquors within the 
meaning of section 1261-72, G. C., supra, notwithstanding the action of the codify­
ing cDmmission in placing it under the heading of "Sabbath desecration." 

Respectfully, 
Eow ARD C. TuRxER, 

Attorney General. 
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649. 

APPOINTING BOARD FOR DISTRICT LIQUOR LICENSING BOARD­
WHERE AND WHEN SUCH BOARD SHOULD l\fEET. 

The appointing board provided for in section 1261-22b, G. C., 106 0. L., 562 
will be required to meet at the court house of the most populous county of the 
district at twelve o'clock noon on Thursday, September 9, 1915, and will then 
consist of those persons lawfully holding the offices of county clerk, recorder and 
president of the board of co1mt:y commissioners of the several counties of the 
district. 

CoLUMBUS, Omo, July 24, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I· am in receipt of a number of inquiries relative to amended 

senate bill No. 307, and am taking the liberty of directing an opinion thereon to 
you. 

The above act provides that the state shall be divided into thirty-four licensing 
districts therein designated, in each of which districts there is created an appoint­
ing board. 

Section 3 of the act, section 1261-22b, G. C., 106 0. L., 562, is as follows: 

"For the purposes of this act the county clerks, recorders, and presi­
dents of boards of county commissioners shall constitute the appointing 
board." 

Section 4 of the act, section 1261-22c, G. C., 106 0. L., 562, provides in part 
as follows: 

"Five days after this act becomes effective the said appointing boards 
shall meet at the court house in the most populous county of their respec­
tive district at twelve o'clock, noon, at which time and place such boards 
shall organize by selecting a president and secretary, to wit:" 

The first inquiry to be considered is, who will constitute the appointing boards 
of the several districts? 

Amended senate bill No. 307 was filed in the office of the secretary of state 
June 5, 1915, and if no referendum petition ·thereon is filed will go into effect 
September 4, 1915. 

By the provisions of section 1261-22b, G. C., supra, county clerks, recorders 
and presidents of the boards of county commissioners are made ex officio members 
of the district appointing boards. It may be now observed that it is the particu­
larly designated officers who are so made members of the appointing boards 
during their continuance as such, rather than the person holding such offices, at 
the time amended senate bill No. 307 goes into effect. That is to say, no person 
may be a member of the appointing board unless he is at the same time lawfully 
holding one of the enumerated offices and on the contrary when any particular 
individual for any reason ceases to hold one of the offices enumerated, he likewise 
ceases to be a member of the appointing board. So that by force of law, on 
September 4, 1915, all those persons holding the offices of county clerk, recorder 
and president of the board of county commissioners will automatically become 
members of the district appointing boards and upon the expiration of their terms 
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of office as county clerk, recorder or president of the board of county commis­
~ioners, they will also automaticaly cease to be members of the district appointing 
board. 

Under the provisions of sections 2395 and 2400, G. C., the current terms of 
members of the board of county commissioners will expire at 12 o'clock midnight 
on the day preceding the third :\Ionday of September, 1915, when their successors 
are required to organize. Under section 2750, G. C., the current term of the county 
recorders. will expire at 12 o'clock midnight on September 5, 1915, and by the 
provisions of section 2867, G. C., the current term of the clerk of courts will 
expire at 12 o'clock midnight on the day preceding the first Monday of August, 1915. 

From this it conclusively appears that those persons who succeed to the 
office of county clerk on the first :\Ionday of August, 1915, and those persons at 
present holding the offices of county recorder and president of the board of 
commissioners in the absence of death, resignation or removal from office will, on 
September 4, 1915, automatically become members of the district appointing board, 
and that on September 6, 1915, the county recorder will be succeeded as a member 
of the appointing board by his successor as county recorder. 

Further inquiry has been made as to when, under amended senate bill 1\o. 
307, liquor traffic supervisors may be appointed. 

Assuming that there will be no referendum petition filed upon this law, this 
question involves a consideration of section 29 of amended senate bill No. 307, 
in connection with that part of section 4 thereof above quoted. The provisions 
of section 29 (106 0. L., 570) are as follows: 

"If the taking effect of this act is delayed by referendum, or other 
cause, beyond the first clay of September, 1915, then, upon the taking effect 
of this act the state liquor traffic inspector shall be appointed by the 
governor, and within five clays after the official result is announced, the 
appointing boards shall meet and appoint liquor traffic supervisors in the 
manner provided herein. Their term of office shall expire on the tenth 
day of September, 1917, or when their successors are appointed. As far 
as applicable all dates shall be modified to conform to the time of this 
act taking effect, provided, however, that any license granted under this 
act shall expire in :\fay, 1917, as provided herein." 

Since this :a w does not go into effect until after September 1, 1915, section 
29 is apparently in conflict with section 4, in thaf section 4 provides that "five 
days after this act becomes effective," and section 29 provides that "within five 
days after the official result is announced" the appointing board shall meet, etc. 

It seems quite clear, however, from an examination of the whole of section 
29, that it was intended to apply only to the condition of the law takin5 effect 
after a referendum thereon, or upon some contingency other than the expiration 
of the constitutional ninety-clay period. 

It will be noted that in section 4 the day, the place and the hour of the 
meeting is definitely fixed, thus avoiding all necessity of further notice thereof 
to any member of the appointing board, and that nowhere is there found any 
provision for notice of the time of holding this first meeting of the appointing 
board except as fixed in that section, and that no authority is conferred in the bill 
upon any member, members or other person to fix any other time or to call a 
meeting of such board. I am therefore inclined to the view that these two 
sections in this particular have substantially the same meaning, and that the plain 
intent of the legislature was that the aj)pointing board should meet at 12 o'clock 
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noon five days after the law becomes effective. . \ny other con,;truction of ,;ection 
29 might give rise to much confusion for no substantial purp0se, if it did not 
render it so indetlnite and uncertain as to make it lnuperati\·e. 

I am therefore of opinion that if no petition for a referendum of this law is 
filed, the district appointing boards will be thereby requirecl to meet at twelve 
o'clock noon on Thursday, September 9, 1915, at the court house in the most 
populous county of the district, that no notice or further arrangement for such 
meeting is in any way required, that the appointing boards will then consist of 
those persons who are on that day lawfully holding the offices of county clerk, 
recorder and president of the board of county commissioners, of the several coun­
ties of the district. 

650. 

Respectfully, 
EDWARD c. Tt.:RXER, 

Attomey General. 

UNDER SECTION 4738, G. C., 106 0. L., 396, COUNTY BOARD OF EDUCA­
TIO~ WITHOUT AUTHORITYY TO CREATE A SUPERVISIO~ DIS­
TRICT IN WHICH LESS THAX THIRTY TEACHERS ARE EM­
PLOYED. 

Under section 4738, G. C., as amended, 106 0. L., 3%, the cou11ty board of 
education will be without authqrity to create a supervision district in which less 
than thirty teachers are empl~)•ed. 

CoLt.:Mnt.:s, 0Hro, July 26, 1915. 

, 
HoN. FRANK W. l\IrLLER, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR SIR :-I have your communication of July 21, 1915, which reads as 
follows: 

"Oregon and Jerusalem townships in Lucas county are separated from 
the main body of the county by the ~Iat11i1ee river and the city of Toledo. 
This territory, containing twenty-four schools, is not contiguous to any 
other part of the county school district. The district superintendent would 
have to travel ten miles from this territory to reach the outer limit of the 
nearest school in \Vashington, the nearest township, and to take six schools 
from \Vashington township would destroy a natural unit of thirty-one 
schools, which would cause confusion and great inconvenience. 

"Query: Because of a lack of compact and contiguous territory 
sufficient for thirty schools, could these two townships with twenty-four 
schools be recognized by the state as a supervision district, and would such 
district be entitled to state funds for supervision purposes. This opinion 
is desired at your earliest convenience, since action must be taken July 
27, 1915." 

Your inquiry involves an interpretation of the language of section 4738, G. C., 
as amended by amended senate bill No. 282, passed by the general assembly ~Iay 
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27, 1915, approved l>y the governor un the 'ame date anrl tiled in the office of the 
>ecretary of ,tate .\Iay 28, 1915, and '' hich will become effective .\ugu,t 27, 1Yl5. 
This act is found in 106 0. L., 396, and section 4738 as amended reads as follows: 

··Section 473!l: The county hoard of education shall divide the county 
school district, any year, to take effect the first day of the following 
September, into supervision districts, each to contain one or more village 
or rural 'chool districts. The territory of such 'upen·ision districts shall 
he contiguous and compact. In the formation of the supervision districts 
comicleration shall he gin~n to the number of teachers employed, the 
amount of consolidation and centralization, the condition of the roads and 
g-eneral topography. The territory in the different districts shall be as 
nearly equal as practicable and the number of teachers employed in any 
one supervision district shall not be less than thirty. The county board of 
education shall, upon application of three-fourths of the presidents of the 
village and rural district hoards of the county, redistrict the county into 
supen·ision districts. The county hoard of education may at their discre­
tion, require the county superintendent to personally supervise not to 
exceed forty teachers ·of the village or rural schools of the county. This 
:-hall super,ede the necessity of the district supervision of these schools." 

• \s the above quoted section, in its amended form, will not go into effect 
until August 27, 1915, IIO action cap be taken under the same until on or after 
that date. l t will then become mandatory upon the county board of education 
to clil'ide the county school districts into supervision districts, each to contain one 
or more village or rural school districts, and it is provided that the action of the 
county board shall take effect on the first clay of the following September. In 
the year 1915, this action will have to he taken between August 27th and 31st. 
inclusive, and will be effective on September 1st, of this year. 

The statute prescribes a number of restrictions under which the county board 
must act i"n making this cli,·ision. It is provided that the territory of a supervision 
district shall he contiguous, but the word ''contiguous" is not always used in the 
sense of "adjoining." In the Standard dictionary the word "contiguous" is· 
defined as follows: 

"Touching or joining at the edge or boundary; close together; adja­
cent; adjoining." 

The word "adjacent" is given as a synonym for the word "contiguous," and the 
word "adjacent" is defined as follows: 

"Lying near or close at hand; adjoining; bordering;" 

and in a note under the word "adjacent," it is observed that adjacent farms may 
not he connected; if adjoining they meet at the boundary line; and that "contig­
uous" may be used for either "adjacent" or "adjoining." It is also observed that 
"near" is a relative word. I conclude that the word "contiguous" as found ii1 the 
section now under consideration, must have been used by the legislature in the 
sense of '·near" or "close together'' and that under the provisions of this section 
it is not necessary that all parts of a "upen·ision district should adjoin each other 
if it is impossible to arrange a supervision district which will meet all the other 
conditions of the section and which will, at the same time, be made up of adjoining 
parts. The provisions that a district shall he compact and that consideration 
shall h~ ;:;in'n to the amount of consolidation ami centralization and the condition 
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of the roads and general topography, are evidently intended to mean that a district 
shall be made as compact as possible without violating any of the other specific 
provisions of the section, and that while the amount of consolidation and centrali­
zation and the condition of the roads and general topography are to be taken into 
consideration, such conditions are not to have such weight as to excuse compliance 
with any other plain provision of the section. The above observation is also 
applicable to the provision of the section that the territory of the different districts 
shall be as nearly equal as practicable, b)lt the provision that the number of teachers 
in any one supervision district shall not be less than thirty, is one which is definite 
and certain in its character and capable of being met in all instances. 

I therefore conclude that the county board of education, under this section, 
will be without authority to create a supervision district in which less than thirty 
teachers are employed, and that the rule will be the same, even where compliance 
with this provision will necessitate creating a district, all parts of which are not 
adjoining, and even if the result is to create a situation involving some incon­
venience to the district superintendent, and that if a board of education should 
attempt to create a supervision district in which less than thirty teachers are 
employed, such district could not be recognized by the state as a supervision 
district and would not be entitled to state funds for supervision purposes. 

While this may work some inconvenience in the particular case presented by 
you, I am unable to reach any other conclusion in view of the language of the 
section, and can only suggest one remedy for the situation in question. 

It is provided by the section now under consideration that the county board 
of education may, at their· discretion, require the county superintendent to per­
sonally supervise not to exceed forty teachers of the village or rural schools of 
the county, and that such action shall supersede the necessity of the district super­
vision of these schools. It might be possible under this authorization, if the other 
work of the county superintendent is such as to warrant such action, to require 
the county superintendent to personally supervise the schools of Oregon and 
Jeruselum townships in Lucas county, and if such aCtion should be taken, it would 
supersede the necessity of district supervision for the schools of the two townships 
in question. 

651. 

Respectfully; 
Enw ARD C. TuRNER, 

Attorney General. 

MUNICIPAL CORPORATION-DIRECTOR OF PUBLIC SERVICE_:MAY 
REFUSE USE OF CITY HALL IN CITY "BUILDING FOR RELIGIOUS 
SERVICES WHEN MANAGEMENT UNDER HIS CONTROL-NO 
DISCRIMINATION. 

A director of public service, given by ordinance the management of a public 
hall in a city building, may, unless otherwise provided in the ordinance, by rule 
refuse the use of such hall to religious denominations for the purpose of holding 
religious services, provided the rule does not discriminate against particular 
denominations. 

CoLUMBus, OHio, July 26, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Hon. R. Clint Cole, city solicitor of Findlay, Ohio, has submitted 

to me a question as to whether a director of service, who is given by law, and in 
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this instance by ordinance, the control and management of a public hall· in a city 
building, may refuse to permit the use of said hall by religious denominations for 
the purpose of holding religious services. I have determined to direct an opinion 
in this matter to the bureau. 

Section 3638, G. C., gives every municipal corporation 
erect, maintain, protect, and regulate public halls * * *" 
General Code, provides as to the director of public service, 

power to "establish, 
Section 4326 of the 
that: 

"* * * He shall supervise the construction and have charge of the 
maintenance of public buildings and other property of the corporation not 
otherwise provided for in this title. He shall have the management of all 
other matters provided by the council in connection with the public service 
of the city." 

Under these statutes and under ordinances of the character described by the 
solicitor, the director of public service has full authority to manage the public 
hall in question and may make such rules with respect to its use as may be reason­
able and proper, and consistent with the ordinance. 

Assuming that the ordinance merely grants him the management of the hall 
and does not itself provide a different rule in the matter, a director would, in my 
judgment, be authorized to make and enforce a rule refusing the use of a public 
hall for the purpose of holding religious services, provided such rule were enforced 
impartially and without discrimination against particular religious sects or denom­
inations. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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652. 

CHARTER-CITY OF TOLEDO-WHETHER OR XOT PRD.IARY ELEC­
TIOX IS REQUIRED UXDER STATUTES OR UXDER PROVISIO:X OF 
CHARTER FOR XO~IIXATIOX OF CAXDIDATES FOR AXY OFFICE 
-ASSESSOR, COXSTABLE AXD CLERK OF .POLICE COURT, DIS­
CUSSED. 

In charter mzmicipalities wherein a provision is made for the nomination of all 
mzmicipal officers in the charter, candidates for assessor may be nominated in the 
same manner a11d at the same time as city, ward, district or village officers. If 
there is no charter provision for the nomination of city, ward, district or t•illage 
officers, candidates must be n01;1inated Hilder the statutes of tlze state at the primarJ' 
election on August 10, 1915, in mtmicipalities with a population of two thousand 
or more, and may be nomilzated by petition under the provisions of section 4999, 
G. C. If the charter city is not didded into wards, a candidate for assessor in the 
1nunicipa/ity may be nominated under the charter provision, if such there be, for 
the nomination of 1111t11icipa/ officers. lf the city is not divided into wards and no 
provision is made ill the charter for the nomination and election of municipal 
officers, then an assessor shall be nominated at the primary August 10, 1915, under 
tlze statutes. If tlze citJ' is divided illto wards alld the charter provides for the 
nomination of ward officers, assessors shall be nominated as other ward officers 
undet· the charter. A nomi11ation of a candidate for assessor of a city made either 
under the charter or at the primary held in August, 1915, in a city which is not 
divided into wards, will be of 110 effect if the board of deputy state supcn•isors 
and hzspectors of elections shall thereafter di·l.'ide the city ilzto assessment districts. 

Candidates for co1zstablc may be nominated at a primary election in uzunici­
palities, the limits of which coincide with the limits of the township only when a 
primar_v election for the nouziuatiou of toumship officers is petitivned for by a 
majoritJ• of the electors of the tozt'Tzship aud mtmicipality. 

A primary election is required to be held i11 the city of Toledo 011 .·lugust 10, 
1915, for the uomiuatiou of ca11didates for clerk of tile police court. 

Cou.:1-mus, OHIO, July 26, 1915. 

Ho~. CHARLES Q. HJLDEBRAXT, Secretai'J' of State, Colttlllbus, Ohio. 
DEAR SIR :-1 acknowledge receipt of yours under date of June 18, 1915, making 

inquiry as to whether or not under the statutes of the state and the provisions of 
the municipal charter of the city of Toledo, a primary election is required to be 
held for the nomination of candidates for any office in that city on .\ugust 10, 1915. 

By section 7 of article 5 of the constitution of the state, as adopted September 
3, 1912. it is provided, in so far as the same may be applicable to your inquiry, that: 

"All nominations for electi,·e state, district, county and municipal offices 
shall be made at direct primary elections or by petition as provided by 
Ia,v. * * *" 

In accordance with this constitutional requirement, it is provided in section 
4963, G. C., as amended in 103 0. L., 4SI, as a part of the general statutory plan 
for t~omination of candidates for the offices above named, that: 

''Primaries under this chapter to nominate canclidatf's for townshiu 
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and municipal offices, justices of the peace and members of the board of 
education, shall be held in each county at the usual polling places on the 
second Tuesday in August of the odd numbered years." 

Hence, except as it may be found to be otherwise prO\·ided, it is required 
that a primary election be held on the second Tuesday of August, 1915, for the 
nomination of candidates for all municipal offices in all municipalities with a 
population of two thousand or more, municipalities of less than two thousand 
population being excepted from the provisions of section 7 of article 5 of the 
constitution unless a primary election is petitioned for by a majority of the electors 
thereof. 

It is provided however by section 3, article 18 of the constitution, that : 

":\Iunicipalities shall have authority to exercise all powers of local 
self government and to adopt and enforce within their limits such local 
police, sanitary and other similar regulations, as are not in conflict with 
general laws. 

"Article 18, section 7. Any municipality may frame and adopt or 
amend a charter for its government and may, subject to the provisions of 
section 3 of this article, exercise thereunder all powers of local self­
government." 

It is stated in your communication and the accompanying correspondence 
that the city of Toledo has heretofore adopted a charter for its government 
pursuant to the constitutional provisions above set forth, which charter, in so far 
as it relates to the election of officers and the enactment of preliminary legisla­
tion, l;ccame effective January 1, 1915. 

In the case of the State ex rei. v. Lynch, 88 0. S., 71, it was held: 

"The provisions of the eighteenth article of the constitution as amended 
in September, 1912, continue in force the general laws for the govern.ment 
of cities and villages until the 15th day of X ovember following, and there­
after until changed in one of the three modes following: ( 1) By the enact­
ment of general laws for their amendment, (2) by additional laws ·to be 
ratified by the electors of the municipality to be affected thereby, (3) by 
the adoption of a charter by the electors of a municipality in the mode 
pointed out in the article." 

From this it follows that except in so far as the same may have been changed 
by the adoption of the charter of the city of Toledo, the general laws of the 
state relative to the nomination of candidates for municipal offices continues to 
govern in that city. and unless provision therefor is found in the charter to the 
contrary, nomination of .candidates for municipal offices in the city of Toledo 
are required to be made on the second Tuesday of August, 1915, in accordance 
with the general statutes of the state governing primary elections for the nomi­
nation of municipal officers. 

It may be further observed that in the case of Fitzgerald v. Board of Deputy 
State Supervisors of Elections, 88 0. S., 338, it was held: 

"Under sections 3 and 7, article 18, as so amended, municipalities are 
authorized to determine what officers shall administer their government, 
which shall be appointed and which elected, that the nomination of elective 

G-Yol. Jl-A. G. 
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officers shall be made by petition by a method prescribed, and elections 
shall be conducted by the election authorities prescribed by general laws." 

It then having been determined that it is within the power of a municipality, 
through the adoption of a charter, to assume full and absolute control of the 
number, character, functions and authority of all local officers as well as the time 
and method of their selection to the exclusion of all control or regulation thereof 
by the general statutes of the state, your inquiry may be answered generally, to 
the effect that in so far as the nomination and election of municipal officers of 
the city of Toledo is provided for in the charter, those provisions will govern to 
the exclusion of the statutory provision relative to the nomination of such officers 
and if the charter makes provision for such nominations to be made at a different 
time or in a different manner from that provided by the statutes of the state, the 
charter provisions will control. If on the other hand the charter fails to make 
provision for the time and manner of making nomination of candidates for any 
or all of the municipal offices of the city of Toledo, then under the rule laid down 
in the case of State ex rei. v. Lynch, supra, the nomination of candidates for all 
such municipal offices of that city, as are not provided for in the charter, are 
required to be made at a primary election to be held on the second Tuesday of 
August, 1915, in accordance with the general statutes of the state governing the 
conduct of primary elections for the nomination of candidates for municipal 
offices. 

You make further inquiry whether assessors are required by law to be nomi­
nated at a primary to be held on the second Tuesday of August in charter cities 
wherein provision is made in the charter for the nomination of candidates for 
municipal offices at another date and in a manner differing from that provided by 
the statutes of the state. 

Section 17 of house bill ~ o. 29, passed May 7, 1915, and which will become 
effective on August 9, 1915, in so far as applicable to the question under consid­
eration, provides : 

"Section 17. At the regular election to be held in November, 1915, 
and biennially thereafter, assessors shall be elected in the manner provided 
by law for the election of ward, district, city, village ·and township officers. 
* * *" 

It is true that the term "elected" alone is here used, and that there is not 
found any express reference to the nomination of assessors if the term "elected" 
is to be construed strictly or in a technical sense. It will be noted, however, 
that it is here required that assessors shall be elected in the manner provided by law 
for the election of ward, district, city, village and township officers. 

In the case of Fitzgerald v. Cleveland, supra, the supreme court in construing 
the phrase "as provided by law" as found in section 7, article 5 of the constitu­
tion, supra, said: 

"The proviSIOn of a charter which is passed within the limits of the 
constitutional grant of authority to the city is as much the Taw as a statute 
passed by the general assembly." 

This case was decided prior to the enactment of house bill No. 29, and the 
above provision of that act must be presumed to ha\'e been so framed in con­
templation of the rule there established. 

It then follows that it was in contemplation and must be presumed to have 
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heen the intent of the legislature that assessors in charter cities, should be elected 
in the manner provided by the charters of such cities as distinguished from the 
manner provided by statute. 

It would hardly be argued, in view of the fact that assessors in charter cities 
are to be elected under the charter provisions, that the legislature intended that 
nominations of candidates for such offices should be made otherwise than in the 
manner provided for the nomination of other ward and municipal officers in such 
c1t1es. In other words, it seems clear that the term "elected" as used in the pro­
vision of section 17 of house bill No. 29, supra, comprehends the whole scheme 
of selecting municipal officers that is to say, includes their nomination as well as 
their election, as used in a more restricted and technical sense. 

I am therefore of opinion that in charter cities where provision is made in 
the charter for the nomination of all municipal officers to be elected at the election 
to be held in November, 1915, candidates for assessors, under house bill No. 29, 
supra, should be nominated in the same manner and at the same time as candidates 
for other ward, district, village and city officers. 

Attention is directed to the further provisions of section 17 of house bill 
No. 29, (section 3349, G. C., 106 0. L., 250) for the election of assessors in 
municipalities, as follows : 

"In municipal corporations divided into wards, one assessor shall be 
elected in each ward ; in villages one assessor shall be elected; in cities 
not divided into wards, the board of deputy state supervisors of elections 
or the board of deputy state supervisors and inspectors of elections, as the 
case may be, shall, acting in conjunction with the county auditor, within 
ten days after this act shall become effective, divide such cities, or such 
part or parts thereof as may be located in their county, into such number 

·of assessment districts as in the judgment of the county auditor may 
be necessary in order to provide for the assessment of all the property 
therein; a division so fixed shall remain in effect for a period of four 
years, at the expiration of which, and quadrennially thereafter, a like 
division shall be made in the same manner and by the same authority. 
One assessor shall, at the time specified in this section, be elected in each 
assessment Jistrict so created; provided, however, that nothing therein 
shall be so construed as to require a division of any municipal corporation 
or part thereof into assessment districts when, in the judgment of the 
county auditor, such division is not necessary, in which event no assessor 
shall be elected in the entire municipal corporation or in that part thereof 
which may be located in one county as the case may be." 

From this it will be observed that in municipalities not divided into wards, 
except in such municipalities where, in the judgment of the county auditor it is not 
deemed necessary so to do, the board of elections, acting in conjunction with the 
county auditor, is required to divide such city or such part thereof as may be 
located within their county, into such number of assessment districts as the 
county auditor may deem necessary, within ten days after house bill Xo. 29 shall 
become effective. This biii, however, as stated above, will not become effective 
until such time as to render it practically impossible that such action of the 
deputy state supervisors of elections, as above referred to, be taken before the 
primary to be held on August 10, 1915. It then being utterly impracticable that 
the assessment districts in such municipalities as are not now divided into wards, 
but which the county auditor of the county shall determine after house bill. No. 29 
becomes effective to be necessary to be divided into districts, be established as 
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authorized and required by law, it results that in those c1tles no assessors for 
such districts may be nominated on August 10, 1915, at the primary, although such 
primary is held in such city on that date for the nomination of other municipal 
officers. In cities which are not divided into wards, and in which the charter does 
not provide for the nomination of municipal officers, a candidate for assessor 
should be nominated at the August primary. This nomination, however, would 
prove of no effect if the city should, thereafter, be divided into assessment districts 
according to law. Candidates for assessor in assessment districts, in cities which 
are not divided into wards and which shall, after house bill Ko. 29 becomes effec­
tive, be deemed necessary to be divided into districts by the county auditor, may 
then be nominated only by petition signed and filed in accordance with the pro­
visions of section 4999, G. C., as amended in 103 0. L., 844, except in those 
municipalities wherein the charter provides for holding a primary or the nomina­
tion of candidates by petition for district officers, after such municipality shall 
have been divided into assessment districts. 

Reference is also made in your inquiry to the nominations of constables in the 
city of Toledo, the corporate limits of the city being identical with those of the 
township. Section 3512, G. C., to which you refer, provides: 

"When the corporate limits of a city or village become identical with 
those of a township, all township offices shall be abolished, and the duties 
thereof shall thereafter be performed by the corresponding officers of the 
city or village, except that justices of the peace and constables shall con­
tinue the exercise of their functions under municipal ordinances providing 
offices, regulating the disposition of their fees, their compensation, clerks 
and other officers, and employes. Such justices and constables shall be 
elected at municipal elections. All property, moneys, credits, books, records 
and documents of such township shall be delivered to the council of such 
city or village. All rights, interests or claims in favor of or against the 
township may be enforced by or against the corporation." 

Notwithstanding it is provided that constables shall be elected at municipal 
elections, they do not soleiy for that reason cease to be township officers. 

In an opinion of this department under date of April 30, 1915, No. 303, it was 
held that under section 7, article 5 of the constitution, and section 4951, G. C., 
as amended in 103 0. L., 426, primary elections may not be held for the nomination 
of township officers unless petitioned for by a majority of the electors of the 
township. It therefore follows that unless a constable, under the facts stated, 
ceases to be a township officer, a primary election may not be held for the nomina­
tion of candidates for such office, except upon petition therefor by a majority of 
the electors of the township. 

I am therefore of the opinion that a candidate for constable may not be 
nominated at the primary election to be held August 10, 1915, unless a primary 
election for the nomination of township officers is petitioned for by a majority 
of the electors of the township. 

It is further stated in your communication that the city of Toledo is a city 
in which a clerk of police court is provided by law and inquiry is made as to 
whether candidates for the office of the clerk of the police court of that city are 
required to be nominated at a primary election to be held August 10, 1915. 

The police court of Toledo is established under state law and is given juris­
diction of subject-matter which may not be said to be that of purely local govern­
ment. This court among other matters which are not purely local in their nature, 
is by the provisions of section 4577, G. C., given final jurisdiction of all misde-
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meanors committed in violation of the criminal statutes of the state, and while 
it may be within the power of a municipality to create a court and confer upon it 
jurisdiction of offenses against local ordinances, it is not conceived to be within 
the power of a municipality by any action to abolish a state court or to deprive 
a court established under general law of jurisdiction over offenses in violation 
of the criminal statutes of the state or of such civil jurisdiction as it may exercise 
under authority of the state. The municipal court of Toledo, together with the 
clerk thereof, which is an essential incident thereto, is a branch of the state govern­
ment which may not be abolished or deprived of jurisdiction of matters of state 
concern by charter authority. The clerk of the police court may not then be said 
to be a municipal officer in the full sense of the term, but on the contrary the clerk 
and other officers of such court are, in the exercise of that jurisdiction which may 
be derived solely from state authority under the constitution and statutes thereof, 
exercising functions of the state government as distinguished from local govern­
ment and are hence not within the purview of the constitutional provision con­
ferring upon municipalities authority to exercise the powers of local self govern­
ment and by reason thereof not subject to control or in any way affected by 
charter provisions or municipal action taken thereunder. That is to say, that 
in so far as the police court of Toledo is in the exercise of jurisdiction over 
matters of purely state concern, it may not be in any way effected by the charter 
provisions and that the nomination and election of the clerk of that court must, 
therefore, be made at a primary election which is required to be held on August 
10, 1915, or by petition under the general law of the state. 

Summing up the foregoing, it may then be said that in charter municipalities 
wherein provision is made for the nomination of all municipal officers in the 
charter, candidates for assessor may be nominated in the same manner and at the 
same time as city, ward, district or village officers. If there is no charter provision 
for the nomination of city, ward, district or village officers, candidates must be 
nominated under the statutes of the state at the primary election on August 10, 
1915, in municipalities with a population of two thousand or more, and may he 
nominated by petition under the provisions of section 4999, G. C., supra. 

If the charter city is not divided into wards, a candidate for assessor in the 
municipality may be nominated under the charter provision, if such there be, for 
the nomination of municipal officers. If the city is not divided into wards and no 
provision is made in the charter for the nomination of municipal officers, then an 
assessor shall be nominated at the primary, August 10, 1915, under the statutes. 
If the city is divided into wards and the charter provides for the nomination of 
ward officers, assessors shall be nominated as other ward officers, under the charter. 
It may be observed that a nomination of a candidate for assessor of a city, may 
either under the charter or at the primary held in August, 1915, in a city which is 
not divided into wards, would be of no effect if the board of deputy state super­
visors and inspectors of elections shall thereafter divide the city into assessment 
districts according to law; that candidates for constable may be nominated at a 
primary election in municipalities, the limits of which coincide with the limits of 
the township only when a primary election for the nomination of township officers 
is petitioned for by a majority of the electors of the township and municipality, 
and that a primary election is required to be held in the city of Toledo on August 
10, 1915, for the nomination of candidates for clerk of the police court. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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653. 

BONDS OF SUBORDINATES OF COl\UIISSIONER OF LABOR STA­
TISTICS AND CHIEF INSPECTOR OF STEAM ENGINEERS ARE OF 
NO EFFECT- POSITIONS ABOLISHED BY INDUSTRIAL COMMIS­
SION ACT. 

The amendment in 103 0. L., 531-532 of sections 881 and 1058-15, G. C., relating 
to the bonds of subordinates of the commissioner of labor statistics and the chief 
inspector of steam engineers, respectively, is of no effect for the reason that these 
positions were abolished by the industrial commission act, 103 0. L., 109, and the 
duties formerly performed by s11ch officers and employes are now to be performed 
by the industrial commission, its deputies and employes, whose bonds are provided 
for by section 4 of said ind11strial commission act. 

CoLUMBus, OHIO, July 27, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, _Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of July 22, 1915, in which 

you request my opinion upon the following: 

"The act of March 12, 1913, section 46 volume 103 Ohio Laws, page 109, 
repealed s.ections 881 and 1058-15 of the General Code, and attempted to 
cover the matter thus repealed by the latter part of section 4 of said act. 

"The act of April 14, 1913, amended said sections 881 and 1058-15 of 
the General Code, which have been repealed by the former act to which we 
have called attention. See vol. 103 Ohio Laws, pages 531 and 532. 

"The question now arises-What law controls the bonds enumerated 
in sections 881 and 1058-15 of the act of April 14, 1913-the sections just 
cited or section 871-4 of the act of April 12, 1913, as found at page 96 
volume 103 Ohio Laws? If the last enactment controls the bonds, kindly 
state who is the proper approving authority in section 1058-15, General 
Code." 

The first act referred to by you is the act creating the industrial commiSSIOn 
of Ohio, and as evidenced by the title "abolishing the departments of commissioner 
of labor statistics, * * * chief examiner of steam engineers, and certain other 
designated departments, and "merging certain powers and duties of said depart­
ments in and transferring certain powers and duties of said departments to said 
industrial commission of Ohio." 

Section 4 thereof, to which you refer, contemplates general provisions for the 
salaries, official oaths and bonds of the members of the industrial commission 
and contains the following provision, which is pertinent to your inq~iry: 

"All employes or deputies of the commission receiving or disbursing 
funds of the state shall give bond to the state in amounts and with surety 
to be approved by the commission." 

As you point out this act, conformably to the declared purpose of the abolition 
of the departments named, repeals many of the sections of the General Code 
relative to the departments of labor statistics and the chief examiner of steam 
engineers and the board of boiler rules, among them sections 881 and 1058-15, 
General Code. Moreover, section 11 of the industrial commission act designated as 
section 871-11, provides as follows: 



ATTORNEY GEllo'"ERAL. 1351 

"On and after the first day of September, 1913, the following depart­
ments of the state of Ohio, to wit: commissioner of labor statistics, chief 
inspector of mines, chief inspector of workshops and factories, chief ex­
aminer of steam engineers, board of boiler rules, and the state board of 
arbitration and conciliation, shall have no further legal existence, except 
that the heads of the said departments, and said boards, shall within ten 
days after the said date submit to the governor their reports of their 
respective departments for the portion of the year 1913, during which 
they were in existence, and on and after the first day of September, 1913, 
the industrial commission of Ohio shall have all the powers and enter 
upon the performance of all the duties conferred by law upon the said 
departments." 

Subsequently to the passage of the act hereinbefore referred to, the general 
assembly passed the act found in 103 0. L., 528, amending numerous unrelated 
sections relative to the official bonds of different state officers so as to re­
quire the deposit of all bonds, with certain limited exceptions, in the office of the 
secretary of state. In enacting this law the legislature, by clear inadvertence, 
assumed to "amend" section 881 and section 1058-15 so as to read as follows: 

"Sec. 881. Each special agent and district superintendent may be re­
quired by the commissioner of labor statistics to give a bond to the 
state in such an amount not exceeding two thousand dollars with such 
sureties as the commissioner approves. Said bond shall be deposited with 
the secretary of state and kept in his office. 

"Sec. 1058-15. The chief inspector of steam boilers shall give a bond 
payable to the state in the sum of five thousand dollars, with surety to 
be approved by the governor, conditioned upon the faithful performance 
of his duty. Like bonds shall be given in the sum of two thousand dollars 
to be approved in the same manner by the assistant chief inspector and 
by each general inspector. Such bonds, with the approval of each general 
inspector of steam boilers and of the assistant chief inspector of steam 
boilers, shall be deposited· with the secretary of state and kept in his office." 

The discussion of the technical effect of expressly "amending'' a section which 
has been previously repealed is unnecessary in this instance. It may be assumed 
that sections 881 and 1058-15, G. C., as "amended" in 103 0. L., 531, are in a 
technical sense "law." Even if this be true, however, they are of no effect because 
there no longer is any such officer as "the commission of labor statistics," as 
referred to in section 881, or as the "chief inspector of steam boilers," as referred 
to in section 1058-15. The industrial commission may, in fact, have retained these 
names for certain of their deputies or employes, as referred to in section 4, but 
the reference in the other sections is obviously to officers or positions which have 
been abolished. 

I advise you, therefore, that section 881 and section 1058-15 are of no effect 
whatsoever, and may be entirely disregarded by the industrial commission and its 
deputies and employes. So that section 4 of the industrial commission act is the 
only provision in any way relating to the bonds of such deputies and employes. 

I think this statement answers all the questions submitted by you. 
Respectfully, 

Enw ARD C. TURNER, 

Attorney General. 
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654. 

TAXES AND TAXATION-DOG TAX FUND-COU::\TY CO:\LMISSIONERS 
:\fAY TRANSFER SURPLUS TO SOCIETY FOR PREVEXTION OF 
CRUELTY TO CHILDREN AND ANIMALS-RHfAIKDER NOT SO 
TRANSFERRED GOES TO BOARD OF EDUCATIOX FUND. 

Section 5653, G. C., as amended, 104 0. L., 145, is mandatory and exclusive 
with respect to the transfer of the surplus found at the June session in the dog 
tax fund. Such surplus or part thereof may be transferred by the commissioned 
and paid to a society for the prevention of cruelty to children and mzimals, if deemed 
necessary for the uses and purposes of such society; any part of such surplus 
11ot so transferred must be transferred to the board of education fund as thereil­
provided. 

CoLUMBus, Omo, July 27, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :~I have your communication of July 19, 1915, requesting my 

opinion as follows: 

"Are the provtstons of section 5653, General Code, as amended, 104 
0. L., 145, mandatory in requiring the county commissioners to direct a 
transfer of the surplus in the dog fund to either a society for the pre­
vention of cruelty to children and animals, or to the county board of 
education fund? 

"Since this amendment became effective, could the county commis­
sioners in their discretion transfer any of this surplus to any other funds 
than those mentioned? Are we correct in our view that the county com­
missioners must either transfer this surplus to the society mentioned therein, 
or to the county board of education fund, or to both in such proportion 
as they may determine?" 

In reply I beg to call attention to an opinion of my predecessor, Ron. Timothy 
S. Hogan, rendered September 12, 1914, to Ron. F. L. Johnson, prosecuting at­
torney of Greene county, intimating parenthetically that the county commissioners 
could not be compelled to transfer the surplus in the dog tax fund to the county 
board of education fund. This conclusion is correct, but l\fr. Hogan did not have 
before him a question as specific as those which you now ask, and in the light of 
your questions, I am convinced that such conclusion requires some qualification. 

The section referred to is as follows: . 

"Section 5653. After paying all such sheep claims, at the June session 
of the county commissioners, if there remain more than one thousand dollars 
of such fund, the excess at such June session, shall be transferred and 
disposed as follows: In a county in which there is a society for the pre­
vention of cruelty to children and animals, incorporated and organized 
as provided by law, which has one or more- agents appointed in pur­
suance of .law, all such excess as the county commissioners deem necessary 
for the uses and purposes of such society by order of the commissioners 
and upon the warrant of the county auditor shall be paid to the treasurer 
of such society, and any surplus not so transferred shall be transferred to 
the county board of education fund at the direction of the county com­
missioners." 
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County commtsswners are, under the above quoted section, obliged to make 
a transfer from the dog tax fund to the county board of education fund unless, 
in the exercise of the discretion in them vested thereby, the commissioners deem 
the whole surplus in the fund necessary for the uses and purposes of a society for 
the prevention of cruelty to children and animals; and if there is no such society 
in the county or if the surplus found to exist at the June session is not wholly paid 
to such society, then all the remainder must be transferred to the county board of 
education fund. 

It is true that the statute still contains the language "at the direction of the 
county commissioners," from which it might be argued that the commissioners 
still have discretion as to whether or not they will transfer the surplus not trans­
ferred to the society for the prevention of cruelty to children and animals, to the 
county board of edu~ation fund. I am of the opinion that the word "direction" 
refers merely to the machinery by which transfer is to be effected and has the 
effect of requiring the commissioners to act in the premises instead of authorizing 
the auditor to make the transfer on his books without the authority of the com­
missioners. The duty of the commissioners in the premises, however, is mandatory. 

I might add that the presence in the section of the phrase "at the direction of 
the county commissioners" is explained by consulting original section 5653, G. C., 
which provides in part that the surplus not so transferred to the society for the 
prevention of cruelty to children and animals, "may be transferred to the school 
fund, the poor fund or the road or bridge fund, at the direction of the county 
commissioners." Comparison shows that the language was changed to "shall be 
transferred to the county board of education fund at the direction of the county 
commtsswners. Such comparison makes the legislative intention very clear and 
furnishes, moreover, an answer to the more specific questions in the second para­
graph in your letter, as I have quoted it. 

While there are other provisions of law authorizing county commissioners to 
make transfers of funds under their supervision, such provisions, in my opinion, 
do not apply to or authorize the transfer of moneys from the dog tax fund. The 
specific provi~ion of section 5653, as amended, is to be regarded as an exception 
to the general rilles of the other sections referred to, and the dog tax fund cannot 
be transferred in any way other than as provided in section 5653, as amended. 

Specifically answering your questions. then, I advise that section 5653 is manda­
tory and requires the county commissioners to direct a transfer of the surplus 
in the dog tax fund to the county board of education fund, unless all or a part 
thereof is paid to a society for the prevention of cruelty to children and animals; 
that the commissioners have no power to transfer any of the surplus to any funds 
other than those mentioned; and that you are correct in your view that the com­
missioners must either transfer the surplus to the society mentioned therein or to 
the county board of education fund, or to both in such proportion as they may 
determine; in fact, for the sake of accuracy, I must add that the commissioners 
must transfer the fund in one of the two manners provided in section 5653, and 
have no authority to leave the surplus in the dog tax fund without transferring it 
to either of the other funds therein mentioned. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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655. 

MUNCIPAL COURT OF CINCINNATI-HOW FEES OF WITNESSES 
SUBPOENAED BY SUCH COURT IN FELONY CASES ARE TO BE 
PAID WHEN STATE FAILS IN PROSECUTION. 

Fees of witnesses subpoenaed by the municipal court of the city of Cincinnati 
in felony cases to be paid under the provisions of section 3018, G. C., when the staU 
fails in the prosecution. · 

CoLUMBus, OHio, July 27, 1915. 

Bureau of Inspection and Supervisio11 of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge recepit of your request for an opinion 

which is as follows: 

"We would respectfully request your written opinion upon the follow­
ing question: 

"May the fees of witnesses, subpoenaed by the municipal court of the 
city of Cincinnati, Ohio, in felony cases wherein the defendant, or defend­
ants, are dismissed, be paid from the city treasury? We find no specific 
authorization of such payments in the law creating said court, as found in 
103 Ohio Laws, page 279." 

Section 1558-6 of the General Code is section 6 of the act "providing for enlarg­
ing and extending the jurisdiction of the police court in the city of Cincinnati, and 
changing the name of such court to the municipal court of Cincinnati," (page 280 
of 103 0. L.) is as follows: 

"The municipal court shall have the same jurisdiction in criminal 
matters and prosecutions for misdemeanors or violations of ordinances as 
heretofore had by the police court of Cincinnati and in addition thereto 
shall have ordinary civil jurisdiction within the limits of said city of 
Cincinnati in the following cases. * * *" 

Sections 1558-8, 1558-9 and 1558-13 of the General Code, which are sections 
8, 9 and 13 respectively of the aforesaid act (pp. 281- 283, of 103 0. L.) are as 
follows: 

"Section 8. The municipal court shall have jurisdiction of all mis­
demeanors and of all violations of city ordinances of which police courts 
in municipalities now have or may hereafter be given jurisdiction. In 
felonies the municipal court shall have the powers which police courts in 
municipalities now have or may hereafter be given. 

"Section 9. In the actions and proceedings of which the municipal 
court has jurisdiction, all laws conferring jurisdictions upon a court of 
common pleas, a police judge. or a justice of the peace, given such court 
or officer power to hear and determine such causes, prescribing the force and 
effect of their judgments, orders or decrees, and authorizing or directing the 
execution or enforcement thereof, shall be held to extend to the municipal 
court, unless inconsistent' with this act or plainly inapplicable. 

"Section 13. In all criminal cases and proceedings the practice and 
procedure and mode of bringing and conducting prosecutions for offenses, 
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and the powers of the court in relation thereto, shall be the same as those 
which are now, or may hereafter be, possessed by police courts in munic­
ipalities unless otherwise provided herein." 

In section 1558-4 of the General Code, which is section 4 of the act, (103 0. L., 
280) fixing the salaries of the presiding judge and the judges of the municipal 
court of Cincinnati, it is provided that in the case of the presiding judge $2,000 
of his salary shall be paid out of the treasury of Hamilton county in quarterly in­
stallments, and in the case of the judges $1,000 of the saiary of each shall be paid 
out of the treasury of Hamilton county. 

Section 3018 of the General Code is as follows : 

"In felonies, fees of witnesses before justices of the peace, mayors 
and police justices, shall be paid upon the allowance of the commissioners 
from the county treasury, on the certificate of such officer, notwithstanding 
the state has failed." -

Nowhere in the act is there to be found any provlSlon for the payment of 
witness fees in felony cases wherein the state has failed, and in view of the pro­
visions of sections 6, 8, 9 and 13 of the act quoted above paralleling the juris­
diction and proceedings of the municipal court in criminal matters with the common 
pleas, police, and justice of the peace courts, it is my opinion that the fees of 
witnesses subpoenaed by the municipal court of Cincinnati, Ohio, in felony cases 
wherein the state has failed, should be paid under the provisions of section 3018 
of the General Code, above quoted. 

656. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION -DEPOSITORY HAVING BEEN PROVIDED 
FOR ITS SCHOOL MONEYS, IT IS DIRECTORY, ONLY, FOR BOARD 
TO DISPENSE WITH TREASURER OF SUCH MONEYS- WHERE 
THERE IS NO TREASURER IN A DISTRICT, THERE CAN BE NO 
DEPOSITORY. 

Section 4782, G. C., as amended, 104 0. L., 159, requiring the board of education 
of a school district, when a depository has been provided for its school moneys, 
to dispense with a treasurer of such moneys, is directory only. There can be no 
such treasurer, however, in a district in which there is no depository nor after 
the first organization of a board of education, under the amendments to the school 
code. 

CoLUMBus, Oam, July 27, 1915. 

The Bureau of lnspectio1t and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of July 16, 1915, requesting my written opinion, re­

ceived and is as follows: 

"Does the language of section 4782, General Code, as amended 104 0. 
L., 159, automatically in itself dispense with the treasurer of school moneys 
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when a depository has been provided for as authorized by law, even though 
a majority of the board of education does not pass a resolution dispensing 
with said official; and if so, at what time?" 

Section 4782 of the General Code, as amended m 104 0. L., 159, provides: 

"When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a vote of a majority of its members, shall dispense 
with a treasurer of the school moneys, belonging to such school district. 
In such case, the clerk of the board of education of a district shall perform 
all the services, discharge all the duties and be subject to all the obligations 
required by law of the treasurer of such school districts." 

By comparing this section in its present form with the form thereof as it 
existed prior to the amendment referred to, it is discovered that the only change 
made therein by the general assembly in 1914, was to substitute the word "sha11'' 
before the word "dispense" for the word "may." This change, together with some 
of the other provisions, of the act in which the amendment is found, 104 0. L., 158, 
makes it seem as if the intention of the legislature was to make section 4782 
mandatory instead of permissive merely, as it had formerly been. But whatever 
may have been the latent intention of the legislature, it is clear that in order that 
its enactment might have the effect of imposing a mandatory duty, such intention 
must have been effectively expressed. The test of whether or not a statute is 
mandatory is furnished by considering whether or not compliance with it may be 
effectively enforced by mandamus. The character of the writ of mandamus is 
such as that it will not issue except where the right thereto is clear, nor in a case 
where the issuance would not accomplish any practical result. 

It is manifest that mandamus would not lie to compel individual members of a 
board of education to act under section 4782 of the General Code, because the 
action therein referred to is to be "by resolution adopted by a vote of a majority 
of its members," from which it clearly follows that the right of the individual 
members to vote as they see fit, is preserved. 

It might be argued that because a board of education is a quasi corporation, 
capable of suing and being sued as a board, mandamus would lie against the board 
as such, but the sanction for the enforcement of the mandate of the court in such 
a case would have to be by proceedings in contempt against the individual members 
thereof; and because the statute preserves the right of each individual member to 
vote either affirmatively or negatively, as he may see fit, I do not see how contempt 
could be predicated upon the refusal of a majority of the members to vote affirm­
atively even after a mandate had been issued to the board as such. 

I, therefore, reach, somewhat relunctantly, the conclusion that section 4782 is 
not mandatory and am compelled, therefore, to disagree with my predecessor, Hon. 
Timothy S. Hogan, who held that it is mandatory. 

It occurs to me that a statute like section 4782 may logically have any one 
of four different effects, viz.: 

(1) It may be self-executing. 
(2) ·It may be mandatory. 
(3) It may be directory. 
(4) It may be permissive. 

Section 4782 was once permissive and has been amended as to make it clear 
that it is no longer so. The above discussion demonstrates, I think, that it cannot 
be regarded as mandatory. Its effect, therefore, is either self-executing or directory. 
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I do not think that section 4782 can be regarded as self-executing. The way in 
which you have framed your question suggests one reason for so holding; for if 
the statute is self-executing, then there must be a time certain at which, under 
given circumstances, it will go into execution. If the statute is to be regarded 
as self-executing, then the statute will go into execution, in a given case, "when 
a depository has been provided for the school moneys of the district." But if this 
be true, then the provision of the statute to the effect "that the board of educa­
tion of the district, by resolution adopted by a vote of a majority of its members, 
shall dispense with the treasurer," etc., is of no effect whatever. It cannot be 
deemed the intention of the legislature to strike this language out of the statute, 
because ~he only amendment which the legislature made was inserted in this very 
phrase. It is manifest, therefore, that the legislature intended that the board of 
education should act, and did not intend that the treasurer should be dispensed' 
with and the clerk should commence to perform the services formerly devolving 
upon the treasurer, when and as soon as a depository had been provided. In 
other words, the statute is not self-executing, but must be carried into execution 
by the board of education, acting by resolution adopted by a vote of a majority 
of its members. 

These considerations all tend to dictate the choice of that interpretation of , 
section 4782 which regards it as directory. It is true that section 4782 does not 
fall within any of the well recognized classes of directory provisions. In this 
case, however, the conclusion that the statute is directory is enforced by the neces­
sary consequences of attempting to hold it mandatory or self-executing. It being 
the intention of the legislature that the thing contemplated by section 4782 shall 
be clone, but the legislature not having made it possible to compel that thing 
to be clone, it necessarily follows that it could only be regarded as directory; and 
while it is the duty of the board of education, when it provides for a depository 
for the moneys of the district, to dispense with the office of treasurer, such duty 
is one that can be enforced by political action only and not by the courts. 

In order, however, that my opinion may not be misinterpreted, beg leave to call 
attention to the fact that section 4747, G. C., as amended in 104 0. L., 139, which 
provides for the organization of all boards of education and for the officers which 
they shall have, does not authorize the election of a treasurer. This section become.s 
operative upon the occasion of the first organization of a city, village or rural 
school district after its amendment, and except as to new districts, this :will be 
on the first ~Ionday of January, 1916. Until that time present officers will continue 
to serve unless their· positions are otherwise abolished under favor of section 4735 
of the General Code, as amended in 104 0. L., 138. Therefore, it follows that 
between the enactment of the amendments of 1914 and the first organization of 
a city, village or rural school district lioarcl of education thereafter, it is possible 
for a district treasurer to be lawfully in office unless his position had been "dis­
pensed with" as provided in section 4782 of the General Code, 104 0. L., 159, or 
unless no depository had been provided for the moneys of the district, in which 
event, under the provisions of section 4763, G. C., as amended in 104 0. L., 159, 
the county treasurer would, ipso facto, become the treasurer of the moneys of the 
district, thus dispensing with the office of treasurer without any action of the 
board. To be specific, then, in districts in which depositories have been provided, 
and in those districts only, and during the period of time intervening between the 
going into effect of the amendments of 1914 and the first organization of a board of 
education, under such amendments, and during that period of time only, the con­
clusions of the above opinion apply. 

Your question does not require me to consider whose duty it will be, after 
the first organization of the board of education under the new amendments, to 
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perform the services and discharge the duties and be subject to all the obligations 
required by law of the treasurer of a school district, in the event a depository 
has been provided for the moneys thereof. In view of the fact, however, that there 
is no authority to elect a treasurer at such first organization, and in view of the 
obvious policy of section 4782, as amended, I am of the opinion that after such 
first organization it will be the duty of the clerk of the board of education to 
perform such services, when a depository has been provided for the school moneys 
of the district. 

657. 

Respectfully, 
EDWABD C. TUKNER, 

Attorney General. 

HUTSON COAL COMPANY-WORKMEN'S COMPENSATION ACT- SUP­
PLEMENTAL OPINION TO NO. 555-ADDITIONAL ·FACTS FUR­
NISHED PLACE COMPANY IN GOOD STANDING WITH COMMIS-
SION. . 

The Hutson Coal Company having been placed in good standing under the 
workmen's compensation act by the acceptance of part of the premium due for 
the six months' period ending May 31, 1915, entitled to protection and the benefits 
under the workmen's compensation act during said period. 

CoLUMBUS, 0Hro, July 27, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under date of June 29, 1915, in opinion No. 555 addressed to your 

commission and based upon the facts given by you in your letter of June 16, 1915, 
I held that The Hutson Coal Company was not protected under the workmen's 
compensation act during the period from December 1, 1914, to June 1, 1915, it 
appearing that said company had not paid its premium into the state insurance 
fund. Subsequently, upon investigation by this department of the records of 
your department, it developed that there were two payments made by The Hutson 
Coal Company which had not been credited to said company by your department, 
to wit, one made on November 19, 1914, in the sum of ---------- $198.75 and 
the other under date of December 19, 1914, in the sum of ------------ $601.00, 
and that with such payments added to the other payments made by The Hutson 
Coal Company there was paid during the period from December 1, 1914, to June 
1, 1915, the sum of ----------------- $499.75 on account of the premium for 
said period, leaving a balance due of --------------- $222.80. 

In view of the fact that The Hutson Coal Company had paid, on account 
of its premium charged against it, from December 1, 1914, to June 1, 1915, the 
sum of -------------- $499.75, which amount has been accepted by your com­
mission and placed in the state insurance fund, instead of being delinquent for 
the entire amount of the premium for the second six months' period which ended 
on May 31, 1915, and upon which statement my former opinion was based, I 
am of the opinion that The Hutson Coal Company should be given the protection 
of the workmen's compensation act for the period ending at midnight on May 
31, 1915. 

I might further state that The Hutson Coal Company, through its representative, 
has tendered to this department the sum of ------------ $967.80 covering the 
payment of all premiums due up to and including November 30, 1915. 
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A strict adherence to the rules recently adopted by your commission covering 
the time of payments of premiums, which became operative on July 1, 1915, as 
stated by )!r. Yaple of your commission, will obviate situations of this kind in 
the future. 

658. 

Respectfully, 
Enw ARD C. TURNER, 

Attomey General. 

HOSPITAL FOR INSANE-NOT REQUIRED TO ACCEPT PERSONS DE­
FINED BY STATUTE AS IDIOTS. 

Superintendents of general hospitals for the insane itt the state of Ohio cannot 
be compelled to accept persons who come withi11 the statutory definitioJJ of aa 
idiot, to wit: "A person foolish from birth, or supposed to be naturally without 
a mind." 

CoLUMBus, OHIO, July 28, 1915. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Sm:-Your letter of July 17, 1915, requesting my written opinion re­

ceived, and is as follows : 

"Can an idiot, that is to say a person without a mind from birth, be 
confined in any of the institutions for insane in the state of Ohio? 

"We have asked the Athens Insane Hospital authorities to accept a 
man from this county, 23 years of age, who comes within the meaning 
of the statutory definition of an idiot. Gallia county has not her full 
quota at Athens Institution and un.der the law, I see no reason why this man 
should not be accepted." 

An examination of sections 1947 to 1983, inclusive, of the General Code, which 
contain the provisions for the admission of patients to hospitals for the insane, 
the Athens hospital being among those covered thereby, will show that only those 
patients which can be properly. classed as "insane" may be admitted thereto, and 
section 1983 of the General Code defines "insane" as used therein and differentiates 
between an insane person and an idiot in the following language: 

"The terms 'insane' and 'lunatic,' as used in this chapter, include 
every species of insanity or mental derangement; the term 'idiot' is re­
stricted to a person foolish from birth, or supposed to be naturally with­
out a mind." 

While it is true that the word "idiot" does not appear at any other place in 
the laws governing admission to hospitals for the insane, and while it is true that 
specific reason for the enactment of the definition of the words "insane" and 
"idiot" was removed by the omission in the amendment found in 75 0. L., page 64, 
of the provision theretofore in the law and which was in the law at the time of 
the enactment of the definition above mentioned, that no idiot should be confined 
in any hospital for the insane, yet the legislature has seen fit to retain in the law 
the definition and distinction above quoted. This definition and distinction must 
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be given effect unless there is clear evidence of an intention on the part of the 
legislature that it should be inoperative. No such intention appears from the 
chapter in which the definition is found and good reason may be found in other 
sections of the General Code for the conclusion that it retains its force. I refer 
to the provisions of sections 1895, et seq., of the General Code, applicable to the 
institution for the feeble-minded. Section 1895 is as follows: 

"Section 1895. The custodial department shall be entirely and especially 
devoted to the reception, detention, care and training of idiotic and feeble­
minded children and adults, regardless of sex or color, and shall be so 
planned as to provide separate classifications of the numerous groups em­
braced under the terms idiotic and imbecile or feeble-minded. Cases 

·afflicted with paralysis shall have a due proportion of space and care in 
the custodial department." 

The legislature, therefore, has provided that only insane persons can be 
committed to the hospitals for the· insane and has defined what is meant by the 
word "insane" as distinguished from "idiot" and has provided a place for the 
reception, detention, care and training of idiotic children and adults. 

Your letter states that the man about whom you inquire comes within the 
definition of the term "idiot," and the institution for the feeble-minded is the 
only state institution in which provision is made for the reception of persons of 
the general class under consideration. 

I am, therefore, of the opinion that none of the superintendents of the general 
hospitals for the insane in the state of Ohio can be compelled to accept an idiot, 
that is to say, "a person foolish from birth or supposed to be naturally without 
a mind." 

659. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

MI~ES-USE OF GASOLINE MOTOR FOR HAULAGE PURPOSES 
THROUGH TUNXEL TO ~1I)JE SWITCH ::-JOT PROHIBITED BY 
LAW. 

The use of a gasoline motor for haulage purposes through a tumzel to a mine 
switch, is not prohibited by law, notwithstanding the tunnel formerly constituted 
mine e11try through a mine now worked out and abandoned. · 

CoLUMBus, Omo, July 28, 1915. 

The Industrial Commission of Ohio, Department of Mine Inspection, Columbus, 0. 
GENTLEMEN :-I have your communication of July 13, 1915, which is as follows: 

"The question has come up whether or not it is permissible to use a 
gasoline motor for haulage purposes in a mine that has been abandoned or 
worked out with the exception of the main entry which is converted into a 
tunnel, the motor starting on the outside at the tipple and running through 
the hill to a switch which is built between the hills. 
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"The motor does not enter the main workings of the mine where men 
are employed-only passes back and forth through the tunnel. 

"\\'ill you kindly advise if in your opinion section 946 of the Ohio 
:L\lining Laws prohibits the use of this motor?" 

The enactment is a police regulation having for its purpose the safe-guarding 
of the lives and the safety and protection of the health of the employes working in 
mmes. 

In my opinion these regulatory provisions are only applicable to mines in 
which men are employed. Interpret your inquiry as relating to the main 
entry of a worked out and abandoned mine, which entry or tunnel is now used 
solely as a passageway through the hill, for the purpose of transporting coal from 
a mine in an adjoining hill to the tipple; that the hill through which the gasoline 
engine is operated is separated from the hill in which the mine is being worked 
by a depression or stretch of lowland and that the engine is only to be operated 
to a switch in such a depression between the hills; and that the motor does not 
enter workings where men are employed. 

Under such state of facts, I am of the opinion that such use of the gasoline 
engine is not within the prohibition of section 946, since the tunnel of the aban­
doned mine in which no persons are· employed, may not now be properly regarded 
as a mine within the purview of the regulatory provisions of said sections relating 
to mmes. 

Section 911, G. C., provides: 

"Each inspector shall exercise discretion in the enforcement of the 
provisions of this act. If he finds that any matter, thing or practice, con· 
nected with any mine, and not prohibited by law, is dangerous or defective, 
(or that from a rigid enforcement of any of the express provisions of this 
act such matter, thing or practice would become dangerous or defective), 
so as in his opinion to tend to the bodily injury of any person, such 
inspector shall give notice in writing to the owner, lessee, or agent of the 
mine, of the particulars in which such mine or any any matter, thing, or 
practice connected therewith is dangerous or defective, and require it to 
be remedied by making such changes as the conditions may require. Pro­
vided, however, that in the exercise of the foregoing provisions relating 
to the application of electricity or electric wires, the judgment of the chief 
inspector of mines and the district inspector of mines, jointly, shall be 
required." 

Under the provisiOns of the foregoing section, discretion is vested in the 
inspectors to regulate such matters, things or practices connected with any mine, 
even though not expressly prohibited by the statute, when such matter or practice 
is dangerous or jeopardizes the life, health or safety of those employed in such 
mine. In view of the statements made in the letter of the chief deputy and safety 
commissioner of mines, quoted above, and his verbal statement to me that the 
tunnel in question is not a mine and that there would be no danger arising from 
the use of the gasoline motor in the tunnel which might be regarded as being 
connected with the mine, I am of the opinion that the use of the gasoline motor 
in the manner indicated is not prohibited by the provisions of section· 946 of the 
General Code. Cases· of this kind require the exercise of sound discretion on the 
part of the inspectors in the discharge of their duties. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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660. 

ORDIXAl\CES AND RESOLUTIONS-PUBLICATION IN NEWSPAPER 
IX VILLAGE MAl\DATORY-CIRCULATIOl\ :MUST BE GENERAL 
AND ONE SIDE OF NEWSPAPER PRINTED IN SUCH VILLAGE­
POSTING NOT SUFFICIENT. 

It is mandatory to publish ordinances and resolutions in a newspaper that is 
published in a village, there being in the village but the oae newspaper, having a 
small circulation, if such circulation is general and if one side of the newspaper is 
printed in such village. In such event posting of the ordinances and resolutions in 
five public places designated by council would not be sufficient. 

CoLUMBUS, OHIO, July 29, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Mr. J. H. C. Lyon, attorney for the village of Struthers, Ma­

honing county, has requested my opinion upon the following question : 

"Is it mandatory to publish ordinances and resolutions in a newspaper 
that is published in a village, there being but one newspaper in the village 
and with a small circulation, or would the posting in five public places, 
designated by council, be sufficient?" 

The question being a doubtful one with respect to which previous opinions 
of this department had been given to the bureau of inspection and supervision 
of public offices, should, in my judgment, be answered again in view of the 
recent decision of the supreme court in the case of Village of Elmwood Place v. 
Schanzle, a tax payer, No. 14836, recently rendered but not yet o'fficially reported, 
Accordingly, I am directing this opinion to the bureau and am sending a copy 
thereof to the village attorney. 

In the case cited an injunction against the issuance of certain bonds was 
sought on the ground that the ordinance authorizing their issuance had been 
published in but one newspaper, which was the only newspaper printed and pub­
lished in the village issuing the bonds. The court therefore did not have to answer 
the question which the village attorney now raises, but only the question as to 
whether publication in one newspaper, under the circumstances named, was 
sufficient. On this point the syllabus is as follows: 

"In a municipality in which there is only one newspaper published 
and of general circulation, the publication in that paper of ordinances of 
a general nature, in the manner and for th,e period required by sections 
4227 et seq., General Code, is a compliance with the requirements of those 
sections." 

However, in the opinion of the court, an interpretation of sections 4227, 4228, 
4229, 4232 and 6255, G. C., was expressed, and such interpretation was necessary 
in order to answer the question actually before the court. In the course of the 
opinion Johnson J. uses the following language: 

"It is contended by the defendant in error that under the present law 
there is but one way in which to publish ordinances in a municipality 
where there is but one newspaper published and of general circulation, 
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and that is that the ordinance should be posted as required by section 
4232, General Code. \Ve cannot assent to this contention. The language 
1t1 that section is: 

" 'In municipal corporations in which 110 newspaper is published, it shall 
be sufficient to post up copies.' 

"From the face of the petition in this case it appears that there is a 
newspaper published in the village. Therefore, the condition which the 
statute provides must exist before 'it shall be sufficient to post up copies' 
does not exist in this case. The natural inference from that plain pro­
vision would be that in a village in which a newspaper is p11blished the 
publication would be required to be made in that paper if it was the only 
one." 

From a reading of the whole opinion it IS very clear that the court, in 
order to harmonize all the sections as they stand at present, found it necessary 
to restore in what is now section 4227, G. C., language which had been dropped 
therefrom it} process of codification which, if it were present, would have answered 
the question of the village attorney. 

This was the view of this department as expressed in previous opinions to 
the bureau of inspection and supervision of public offices, and the purposes of this 
opinion is mainly to call the attention of the bureau to the fact that the court has 
adopted the same view. 

This being the case I advise that in the light of the decision above cited it is 
mandatory to publish ordinances and resolutions in a newspaper that is published 
in the village, there being but one newspaper with a small circulation in the village 
provided that such circulation is general, and provided that at least one side of 
such newspaper is printed in the municipality and the whole newspaper is first put 
into circulation therein, these being the requirements of section 6255 and 4227, as 
interpreted by the court, respectively. I further advise that the posting of such 
ordinances and resolutions in five public places designated ·by council would not 
be sufficient for the reason that such posting is sufficient only when no newspaper 
is published in the municipality. 

For the full information of the bureau I may add that while the decision of 
the court is consistent with the reasoning of previous opinions of this department, 
there is one statement, in the opinion given to the bureau by my predecessor on 
September 2, 1914, being opinion No. 1132 of that year, which in the light of the 
decision must be modified. I refer to the following paragraphs of said opinion: 

"If there are not two such newspapers as fulfill . the requirements 
stated in the preceding paragraph, then publication must be made in any 
newspaper of general circulation in the municipality one side of which 
newspaper at least is printed in said municipality; section 6255 requiring 
printing, and section 4676 permitting publication in the one newspaper, 
unless posting is resorted to; section 4232. A reading of sections 4676 
and 4232 will show that publication may be made under either section. 

"If there are no newspapers one side of which is printed in the 
municipality, then publication must be made in any newspaper of general 
circulation in the municipality; section 4676, unless posting is resorted to; 
section 4232. It is to be understood that where a publisher refuses 
to publish, the same situation arises as if no such newspaper were 
published. Section 4676. 

"If there are newspapers which meet the requirements of the two pre­
ceding paragraphs, it is optiOI!al then to publish i11 s"ch 11ewspapers or ta 
post; section 4232." 
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The reasoning of Judge Johnson makes it clear that if there is a newspaper 
which meets the requirements of the first of the above quoted paragraphs, it is 
not optional to publish in such newspaer or to post, as heid by my predecessor: 
for that is precisely the case with which this opinion treats. 

Mr. Hogan's opinion nilist, therefore be modified in this one particular. 

661. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

DISAPPROVAL OF LEASES OF CERTAIN LANDS AT LORAMIE 
RESERVOIR AND ST. MARYS RESERVOIR. 

totuMims, OHIO, juiy 29, 1915. 

HoN. joHN I. MILLER, Super1nteudent of Public Works, Columbus, 'Ohio. 
bEAR. SIR.:-I ~ave your communications of Juiy 24 and July 26, 1915, tJ:arts­

mitting to me for examination a lease to \Frank Lehnikuhi of certain iands at 
Loramie reservoir, valued at $1,000, and a iease to Ambrose B. Kohler of certain 
land at th~ ~t .. Mary's reservoir for cottage and ianding purposes, the iand being 
valu~d at $150.00. Both leases refer on their face to a piat which is described as 
attached to and made a part of the iease, but as a matter of fact no plat is 
attached to either iease. 

As to the Lehmkuhl lease, the property referred to in the lease is valued 
at $1,000, and th~ renl: is fixed at $22.00 per year, whereas under the statutes it 
should be 11xed at $60.00 per year. The clause in this lease reserving to the state 
oil, gas, toai and other minerals, is not drawn in accordance with the statute, and 
should be re-drafted so as to reserve to the state the right of entry not only for 
operating but also for prosecuting and developing. 

As to the Kohler lease, the signature of the superintendent of public works 
should be attested by two witnesses. 

For the reasons above indicated, I am returning these leases without my 
approval. 

662. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

TAXES AND TAXATION-LEVY FOR COUNTY PURPOSES MUST BE 
SAME IN EACH TAXING DISTRICT THROUGHOUT COUNTY. 

The levy for count~ purposes must be the same in each taxing district through­
out the county. 

CoLUMBUS, 0Hro, July 29, 1915. 

~ON. JoHN H. ScHRIDER, Prosecuting Attomey, Bryan, Ohio. 
PEAR Srn :-I acknowledge receipt of your letter of July 26, 1915, submitting 

for my opinion, supplementary to my opinion to you under date of July 22nd, 
a fJ.lrth~r inquiry which may be stated as follows :. · 
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':\lust the levy for the county be the same in each taxing district 
throughout the county or can it be made lower in one taxing distri<:J; than 
in another?" 

You are advised that in my optmon the levy for county purposes must be 
the same in each taxing district throughout the county. 

663. 

Respectfully, 
Enw ARD C. TURNER, 

Attomey General. 

BOARD OF EDUCATION OF TOWNSHIP SCHOOL DISTRICT-FAILURE 
TO PREPARE AND FILE MAP AS PROVIDED IN SECTION 4724, G. C., 
WHEN TERRITORY IS ATTACHED-BOARD CANNOT RECOVER 
FROM BOARD RECEIVING SCHOOL TAX-CANNOT RECOVER 
ACTUAL EXPENSES OF FURNISHING SCHOOL FAOLITIES TO 
YOUTH OF ATTACHED TERRITORY. 

Where the board of educatio11 of a township school district to which territory 
in another township and belonging to a joint subdistrict was attached, by virtue 
of section 4723, G. C., now repealed, failed to file a map of such attached territory 
as required by section 4724, G. C., now repealed, such board of education cannot 
recover from the board of education actually receiving the school tax from such 
attached territory, either such tax or the tax the first named board might have 
received lrad it filed the proper map, or the actual expmse of furnishing school 
facilities to the youth of the attached territory. 

CoLUMBUS, 0Hro, July 29, 1915. 

HaN. E. E. LINDSAY, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR SIR :-I have your communication of July 16, 1915, in which you call my 

attention to the provisions of sections 4723 and 4724 of the General Code. These 
sections were a part of section 3923, R. S., as amended by an act passed by the 
legislature April 14, 1908, and found in 99 0. L., 105. Both sections were repealed 
by an act passed by the legislature February 5, 1914, and found in 104 0. L., 133, 145. 
The language of the sections in question was as follows: 

"Section 4723. Joint subdistricts are abolished and the territory of 
such districts situated in the township in which the school house of the 
joint district is not located shall be attached for school purposes to the 
township school district in which such school house is located. Such 
territory shall constitute a part of such township school district and the 
title of all school property located therein is vested in the board of educa­
tion of the township to which the territory is attached. 

"Section 4724. A map of such attached territory shall be prepared 
under the direction of the board of education of the township district to 
which the territory is attached and made a part of the records of the 
board. A copy of such map shall be filed with the auditor of the county 
in which such territory is situated, or, if the territory is in two or more 
counties, it shall be filed with th~ auditor of each county." 
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You further call attention to the provision of section 4735, G. C., 104 0. L., 138, 
to the effect that present existing township school districts shall constitute rural 
school districts until changed by the county board of education. 

You then state that a board of education of a township district to which 
territory of a joint subdistrict was attached by virtue of section 4723, G. C., now 
repealed, failed and neglected, and ever since the passage of said section has failed 
and neglected to prepare a map of the attached territory and file the same with 
the county auditor; and that by reason of such failure ~hile the board of education 
in question has been paying the expense of educating the youth residing in the 
attached territory, yet the school taxes levied on the property located in such 
attached· territory and collected by the county treasurer has not been apportioned 
and paid to said board of education, but on the other hand such taxes have be~n 
paid to the board of education of the school district from which such territory 
was detached. 

You now inquire as follows: 

(1) Can the board of education which failed to prepare and file the map 
in question recover from the other board of education referred to, the taxes re­
ceived by the latter and which the former would have received had it prepared and 
filed the proper map, and if such recovery may be had, then for how many years 
and in what way? 

(2) If such recovery cannot be had, then can the first named board of 
education recover from the other board of education its actual expenses paid for 
educating the youth of the attached territory, and if such recovery may be had, 
then for how many years? 

It may be observed in the first instance that the manifest purpose of the 
provision of section 4724, G. C., requiring the board of education of the township 
district to which territory was attached to prepare a map of such attached territory, 
and file a copy of the same with the auditor of the county in which such territory 
was situated was to furnish a guide in the preparation of the tax duplicates and 
advise the county auditor or other official upon whom his duties in this par­
ticular might be cast of the exact location of the boundary lines of the various 
school districts of the county. The situation now under consideration results from 
the failure of a board of education to comply with the plain provisions of the 
statutes and the township school district represented by the board of education 
which has negligently failed to comply with the statute is the district which has 
suffered a loss of revenue. The officials charged with the preparation of the tax 
duplicate have not committed any error, and until a proper map was filed with 
the county auditor would have had no authority to apply in the territory in one 
township and attached to another township for school purposes, the rate of taxa­
tion for school purposes applicable to the latter township, or to pay to the latter 
township taxes collected from territory included in the former. In other words, 
the situation is due to a failure to act on the part of the township board of educa­
tion, and not to any mistake of the county auditor or other official charged with 
any duty in the making up of the tax duplicates or in the collection or distribution 
of taxes, so that it is impossible to invoke any of the rules of law relating to the 
recovery of money paid under a mistake of fact. There .was no mistake of facts, 
but only a failure on the part of the township board of education to comply with 
the mandate of the statute, and perform the act necessary to be performed before 
it could levy upon and collect taxes from the attached territory. It could not even 
be assumed that the tax actually collected from the attached territory was the 
same as would have been collected had the map been filed, for to so assume that 
would be to also assume that the rate of taxation for school purposes in both school 
districts was identical. 
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It will be noted that while the filing of the map is by virtue of other statutes 
necessary before the board of education of the township district to which the 
territory is attached can levy upon and collect a tax from such attached territory, 
yet the filing of such map is not a prerequisite to the attaching of the territory. 
The territory is attached by virtue of the statute, and no action on the part of the 
board of education of the township district to which such territory is attached is 
necessary to absolutely charge such board of education with the duty of providing 
school facilities for the youth of school age residing in such attached territory. 

In view of the above mentioned considerations, I am of the opinion that both 
of your questions must be answered in the negative, that the law will leave the 
boards of education referred to by you in the situation in which it finds them, and 
that the board of education to which the territory was attached cannot recover 
from the board of education receiving the tax levied on such attached territory, 
either the tax actually received or the tax the first named board might have levied 
and received had it filed the proper map, or the actual expense of furnishing 
school facilities to the youth of the attached territory. 

664. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

DISAPPROVAL OF RESOLUTION FOR IMPROVEMENT OF NATIONAL 
ROAD IN LICKING COUNTY, OHIO. 

CoLUMBUS, OHIO, July 29, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Colttmbus, Ohio. 
DEAR Sm :-I have your communication of July 27, 1915, transmitting to me for 

examination final resolution as to the National road in Licking county, petition 
807, I. C. H. No. 1. 

It appears from this resolution that the contemplated improvement is less than 
one mile in length and it does not appear that such improvement is an extension 
of or connected with a permanently improved street, road or highway of approved 
construction. For this reason I am returning the resolution without my approval. 

665. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Gmeral. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF ROADS IN 
LICKING AND DEFIANCE COUNTIES, OHIO. 

CoLUMBUS, OHIO, July 29, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Colttmbus, Ohio. 
DEAR Sm :-I have your communication of July 27, 1915, transmitting to me 

for examination final resolutions as to the following roads: 
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National Road, Licking county, petition No. 807, I. C. H. No. 1. 
National Road, Licking County, petition No. 807, I. C. H. No. 1. 
Hicksville-Defiance Road, Defiance County, I. C. H. No. 420. 

I find these resolutions to be in regular form and am therefore returning 
the same with my approval endorsed thereon. 

666. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF ROADS IN 
CERTAIN COUNTIES. 

CoLUMBUS, OHIO, July 29, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 26, 1915, transmitting to me 

for examination final resolutions as to the following roads: 

Trumbull County, Warren-Sharon Road, I. C. H. No. 329. 
Muskingum County, Zanesville-Caldwell Road, I. C. H. No. 348. 
Highland County, Milford-Hillsboro Road, I. C. H. No. 9. 
Monroe County, Woodsfield-Marietta Road, I. C. H. No. 389. 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

667. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-FACILITIES FOR TESTING ROAD 
AND BRIDGE MATERIALS AVAILABLE ONLY FOR STATE HIGH­
WAY DEPARTMENT-NO AUTHORITY TO TEST ROAD MATERIALS 
FOR PRIVATE CONCERNS OR MUNICIPALITIES. 

The facilities of the state highway department designed for the investigation 
of road and bridge materials and for the testing of the same, are available only 
for the examination and testing of materials intended or designed to be used ill 
the construction of roads by the state highway department, and the state highway 
commissioner is without authority to test road materials for and at the request of 
private concerns or municipalities. 

CoLUMBus, OHIO, July 30, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 24, 1915, which reads as follows • 

"This department has recently received various communications from 
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private concerns and municipalities requesting that our testing laboratory 
test materials to be used by them in the paving of streets and roads over 
which the state highway department has no jurisdiction. 

"I respectfully ask your opinion as to whether or not it is proper for 
the state highway department to test such materials and receive com­
pensation therefor, and if it is proper so to do, what disposition should 
be made of such compensation?" 

Section 1180, G. C., provides that the office of the state highway commissioner 
shall be furnished, among other things, with apparatus for testing materials. 
Section 1183, G. C., provides that the state highway commissioner shall, among 
other things, conduct investigations and experiments, either in person, by deputy 
or engineer, in regard to the best kinds of road and bridge materials, and examine 
the chemical and physical character of such materials. This section further pro­
vides that all expenses incurred by reason of the provisions of the chapter relating 
to the state highway department shall be paid out of any fund or funds available 
for the use of the department. None of the sections relating to the state highway 
department either fix or provide for the fixing of any fees to be charged private 
concerns or municipalities for testing materials to be used by them, and there is 
no statutory provision as to the disposition of any such fees, should the same be 
collected by the state highway commissioner. I find no provisibn in the laws 
relating to your department which would warrant the inference that your testing 
laboratory was intended by the legislature to be available to municipal corporations 
or private individuals. It cannot be assumed that a public official has jurisdiction 
or authority in a matter merely because it may seem wise or expedient that he 
should have such authority or jurisdiction. 

It is, therefore, my opinion, that the facilities of your department designed for 
the investigation of road and bridge materials and for testing of the same, are 
available only for the examination and testing of materials intended or designed to 
be used in connection with the construction of roads by your department, and 
that you are without authority to test road materials for, and at the request of, 
private concerns or municipalities. Respectfully, 

668. 

Enw ARD C. TuRNER, 
Attorney General. 

APPROVAL OF LEASES FOR LAND ADJACENT TO ST. MARY'S RESER­
VOIR TO AMBROSE B. KOHLER; ALSO LEASE OF ELEVEN ACRES 
OF LAND IN SHELBY COUXTY TO FRA::-.l'K LEHMKUHL. 

CoLUMBUs, OHIO, July 30, 1915. 

HoN. JoHN I. l\IrLLER, Superizzte11de11t of Public Works, Columbus, Ohio. 
DEAR SrR :-I have your communication of July 29, 1915, transmitting to me for 

examination a lease to Ambrose B. Kohler, of St. :\farys, Ohio, of certain land 
adjacent to St. :\Iarys reservoir, and also a lease to Frank Lehmkuhl, of :\finster, 
Ohio, of eleven acres of land in Shelby county. 

I find that these leases are in regular form and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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669. 

JUSTICE OF PEACE-ONLY ENTITLED T.O FOUR PER CENT. ON 
COLLECTIONS ACTUALLY ~IADE BY HI:\1 UPON JUDG~'IENT­
SECTION 1746, G. C., CONSTRUED. 

Under the provisions of section 1746, G. C., a justice of the peace is only 
entitled to four per cent. on collections actually made by him upon judgmmt. 

CoLUMBus, OHIO, July 31, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of July 15, 1915, you submitted for my written 

opinion the following question: 

"We would respectfully request your written opinion upon the fol­
lowing question: 

"Section 1746, General Code, g1vmg the fees that may be taxed by 
a justice of the peace, among other .things provides as follows: 

"'* * * Collections made upon judgments, if not paid within ten 
days after rendition thereof, or within ten days after stay of execution, if 
such stay is taken, the same fees are allowed to constables for money 
paid on execution ; * * >)' 

which is four per cent. ( 4%). For instance, a judgment was rendered in 
justice's court on behalf of D against A for the sum of $125.00, and 
about twenty days after judgment was rendered A paid to D the full 
amount of "the judgment and then desired to pay the justice the costs in 
the case and the justice insisted upon receiving four per cent. upon the 
amount of the judgment in addition to the other costs, under the provisions 
of the section just quoted, for making collections of the judgment, although 
as stated, the payments were made outside of the court and· the justice did 
not handle the money. Is the justice of the peace entitled to the four 
per cent.?" 

Section 10400 G. C., provides as follows: 

"If the case be not appealed, taken up on error, docketed in the com­
mon pleas, or bail has not been given for the stay of execution at the 
expiration of ten days from the entry of the judgment, the justice shall 
issue execution without a demand, and proceed to collect the judgment, 
unless otherwise directed by the judgment creditor." 

It has been held (Galor v. Hunt, 23 0. S., 255) that for neglect of a justice 
to issue execution when required by law, he and his sureties are liable on his 
official bond. So that, under the provisions of section 10400 it seems clear that 
it is the duty of the justice, at the expiration of ten clays, provided the case be not 
appealed or stay of execution had, to issue execution without demand. 

However, section 1746 cited by you in your request grants fees to the justice 
on "collections made on judgments" if not paid within ten clays after rendition 
thereof or within ~en clays after stay of execution. If such stay is taken, the 
fees being the same as those allowed constables for money paid on execution, 
which is four per cent. (See section 3347, G. C.) 

In the case submitted by you, however, wherein the judgment debtor pays the 
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judgment creditor direct, there could be no collection made upon the said judg· 
ment, and consequently the justice of the peace would not be entitled to four 
per cent. of the judgment as if collected by him. 

670. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DEED OF LOVINA H. SILVUS AND EBER G. ·siLVUS TO STATE OF 
OHIO-SUPPLEMENT TO OPINION NO. 517-CLERICAL ERROR IN 

'APPROPRIATION BILL IN SPELLING NAME. 

CoLUMBUS, 0Hro, July 31, 1915. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SrR :-Under date of July 3, 1915, you sent to this department for my 

approval a certain deed which had been sent to you by the board of administration, 
which deed grants certain property located in· Athens county, Athens township, 
Ohio, said deed being dated l"•Iay 27, 1915, to the state of Ohio, the grantors being 
Levina H. Silvus, a widow, and Eber G. Silvus and wife, Rosetta Silvus, and 
under date of July 16th there was likewise transmitted by the board of adminis­
tration to us a deed between the same parties covering two tracts of land that 
were excepted in the former deed, the deed hereinbefore referred to. 

Under date of June 21, 1915, in opinion No. 517, to the Ohio board of 
administration, I passed upon the abstract of title to said real estate and found, 
from the examination made, that on the 13th day of April, 1915, Levina H. Silvus 
and Eber G. Silvus were seized of an estate in fee simple to said premises, subject 
only to the following : 

1. The taxes for the last half of the year 1914, due June, 1915, 
amounting to $43.95 ; 

2. The taxes for the year 1915, the amount of which are as yet 
undetermined. 

3. The right of William P. Wyatt to cut and remove timber from 
said premises until February 1, 1916, under and by virtue of a contract 
entered into by and between Eber. G. Silvus and said \Villiam P. Wyatt, 
dated January 10, 1914. 

Immediately upon receipt of the first deed sent to me for approval, I took up 
the matter with the board of administration as to whether or not the matters 
hereinbefore referred to had been straightened out and under date of July 12, 
1915, I received a letter from the Ohio board of administration to the following 
effect. 

"In compliance with instructions contained in your letter of July 9th, 
I beg to hand you, herewith, deed by Lovina H. Silvus et a!., to the 
state of Ohio; also contract or· right of \Vm. P. Wyatt to cut timber, etc., 
with cancellation endorsement properly signed thereon; also tax receipt 
for the last half 1914, and contract signed by Eber G. Silvus and Dr. 0. 0. 
Fordyce, guaranteeing the payment of the taxes for the year 1915. 
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"Mr. E. G. Silvus has deposited with Dr. 0. 0. Fordyce his check for 
$90.00 which is held in the safe of the Athens State Hospital for the 
payment of the 1915 taxes that are yet undetermined. 

"I also enclose voucher No. 847 for $11,025.00, drawn in favor of 
E. G. Silvus for 245 acres of land purchased by the state. 

"Upon the approval of the deed by your department, will you please 
to hand same, together with the voucher enclosed, to the auditor of state?" 

The deed submitted carries an exception in the warranty clause to the effect 
that the grantors will warrant and defend the title against all claim or claims, of 
all persons whomsoever, except as to the right of William P. \illyatt to cut and 
remove timber from said premises till February 1, 1916. 

It appears, therefore, that: 

·1. The taxes due June 20, 1915, were paid on June 28, 1915, in the 
sum of $43.95; · 

2. That a contract was entered into on June 29, 1915, between Eber 
G. Silvus and 0. 0. Fordyce, superintendent of the Athens State Hospital, 
whereby said Eber G. Silvus agrees to pay the taxes due for the year 1915; 

3. That the original contract entered into in duplicate between Eber 
G. Silvus and William P. Wyatt bears the following endorsement: 

"Athens, Ohio, June 28, 1915. 

"In consideration of payment this day received I hereby cancel and 
release above contract. 

"(Signed) Wm. P. Wyatt." 

It therefore appears that all of the objections to the title, heretofore made 
in the opinion hereinbefore referred to, have been cleared up. 

In regard to the deed that was transmitted to us by you the board of admin­
istration, on July 16th, asked the following question: 

"Please refer to' the communication from this department under date 
of July 12th, with which was enclosed deed by Lavina H. Silvus et a!., to 
the state of Ohio, together with other matters in connection therewith. 

"The state auditor's department has· raised the question as to their 
authority to issue a warrant in settlement for this land, inasmuch as there 
seems to be a typographical error in the name 'Silvus.' In the short budget 
appropriation it reads as follows: 'To purchase the E. G. Silvers' farm, 
245 acres, $11,025,' while it should have read, 'To purchase the E. G. 
Silvus farm.' 

"Will you please advise whether, because of this typographical error, 
the auditor of state is justified in refusing to issue his warrant?" 

And in regard to the deed transmitted by the board of administration to this 
department covering real estate excepted in the former deed, the board of admin­
istration stated as follows: 

"Enclosed, nerewith, please find deed by. Lavina H. Silvus et a!., to 
the state of Ohio, covering two tracts of land transferred to the state of 
Ohio in consideration of $1,464.30. 

"Voucher covering same, together with this deed, was forwarded to 
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the state auditor's department but returned with the information that 
warrant could not be issued until you had approved of this deed and also 
calling our attention to the fact that the deed has not been recorded. 

'"Is it possible to have the deed recorded until warrant has been 
delivered to the grantors? 

"Your attention is also called to the typographical error in the appro­
priation, which reads, 'To purchase remainder E. G. Silvers' farm, Athens, 
$1,464.34.' This should have read 'E. G. Siivus' instead of 'E. G. Silvers.' 

"\Viii you please advise whether," because of this typographical error, 
the auditor of state is justified in refusing to issue his warrant?" 

The questions raised by the two letters may be stated as follows: 

1. Is it possible to have the deed recorded until warrant has been delivered 
to the grantors? 

2. The appropriation for the payment of the property described in the deed 
submitted by your department is as follows: 

"To purchase the 'E. G. Silvers farm,' 245 acres, $11,025.00." 

The appropriation to cover the purchase of the piece of property, the deed 
for which was submitted to this department by the board of administration, 
reads as follows: 

"To purchase remainder E. G. Silvers farm, Athens, $1,464.00." 

Because of the discrepancy between the spelling of the name in the appro­
priation and the correct spelling of the name of the owner of the real estate, is 
the auditor of state justified in refusing to issue his warrants in payment of the 
real estate upon tender of proper deeds of the owners of the lands and the 
approval of the titles thereof by this department? 

As to your first question as to whether or not it is possible to have a deed 
recorded until a warrant has been delivered to the grantors, I am of the opinion 
that it is possible so to do provided, of course, that the grantors are willing to 
take the risk of the delivery of the deed and the recording of the same before 
receiving the warrant in payment of the land so conveyed. Under the provisions 
of section 267, G. C., the. deeds in question must be recorded in Athens county 
before they can be filed permanently by the auditor of state and recorded by him 
in his office. 

In respect to your second question I beg to advise that the situation presents 
an instance of a manifest clerical error in the appropriation bills. There is no 
difficulty about identifying the land for the purchase of which the appropriations 
are made, in view of the identity of the sound of the two names and the fact, 
which is I assume undoubtedly true, that there is no property known as "The E. 
G. Silvers farm" in the vicinity of the institution for which the purchases are to 
be made. 

For the above reasons I advise that the auditor of state would not be justified 
in refusing his warrants to the present owners of the E. G. Silvus farm, under the 
appropriations above referred to. 

In view of the foregoing I am of the opinion that the two deeds tendered by 
Lavina H. Silvus, a widow, and Eber G. Silvus and wife, Rosetta Silvus, to the 
state of Ohio for the premises, a description of which is contained in opinion No. 
572, herein referred to, will convey to the state of Ohio a good and sufficient title 
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to the premises described, and that the auditor of state is authorized to pay, from 
the appropriations hereinbefore referred to, to the grantors the purchase price 
thereof. 

I am herewith handing you the deed of Lovina H. Silvus, a widow, and E. G. 
Silvus and wife, Rosetta, to the state of Ohio elated :May 27, 1915, and the deed 
from the same parties to the state of Ohio under date of July 2, 1915; the tax 
bill paid June 28, 1915; a copy of the contract between Eber G. Silvus and 0. 0. 
Fordyce, superintendent of Athens State Hospital; a contract between E. G. Silvus 
and Wm. P. Wyatt, containing endorsement of Wyatt as to the cancellation, and 
the abstract of title to the land in question examined by me and reported on in 
opinion No. 517 hereinbefore referred to; also a copy of opinion No. 517. 

The voucher which accompanied the letter of July 12th, from the board of 
administration, has been returned to said board for correction. The said voucher 
was made out in the name of E. G. Silvus and should be made out in the names of 
Lovina H. Silvus and Eber G. Silvus. 

671. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF LEASE FOR PART OF ABANDONED HOCKING CANAL 
TO THOMAS J. LEYSHON. 

CoLUMBUS, OHIO, August 1, 1915. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of July 30, 1915, transmitting to me 

for examination a lease to Thos. J. Leyshon, for a part of the abandoned Hocking 
canal valued at $1,000. 

I find this lease to be in regular form and am, therefore, returning the same 
with my approval endorsed thereon. 

672. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY EXPERIMENT FARMS-LAW RELATING TO SUCH FARMS 
FOUND IN HOUSE BILL NO. 163, 106 0. L., 122. 

The law relating to county experiment farms is now to be found in house 
bill No. 163, 106 0. L., 122. 

CoLUMBUS, 0Hro, August 2, 1915. 

HoN. W. H. KRAMER, Bursar, Ohio Agricultural Experiment Station, Wooster, 0. 
DEAR SIR :-I have your communication of July 22, 1915, in which you refer 

to an opinion of this department rendered to the agricultural commission of 
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Ohio, regarding the disbursement of funds for the purchase and equipment of 
county experiment farms, as provided for under sections 1165-6, 1165-7 and 
1165-8, G. C. You now inquire as to whether the ruling set forth in the opinion 
referred to above will also apply to the disbursing of the funds appropriated by 
the county commissioners for the payment of wages and purchase of supplies and 
materials for county experiment farms, as provided for under section 1177-4, G. C., 
as found in house bill Xo. 163, 106 0. L., 122. 

In answering your inquiry I deem it proper to first refer to an opinion of 
this department rendered on February 20, 1915, to the agricultural commission of 
Ohio, in which opinion it was held that the law applicable to county experiment 
farms was to be found in sections 97, 98, 99, 100, 101, 105, 106, 108, and 109 of 
the agricultural commission act, being sections 1174, 1175, 1176, 1177, 1177-1, 
1177-5, 1177-6, 1177-8, and 1177-9, of the General Code, and in sections 1165-6, 
1165-7, 1165-8 and 1165-11, of the General Code, as amended in 103 0. L., 436, 
with the proviso that the four amended sections last referred to must be read in 
the light of the provision of the agricultural commission act found in section 11 
of said act, being section 1089 of the General Code, to the effect that the agricultural 
commission should succeed to and be possessed of the rights, authority and powers 
previously exercised by the board of control of the said agricultural experiment 
station, and that in reading said sections 1165-6, 1165-7, 1165-8 and 1165-11, as 
amended in 103 0. L., 436, the expression "board of control of the Ohio agricultural 
experiment station," where it occurred in said sections, must, therefore, be read 
"agricultural commission." 

The opinion of this department to which you evidently refer, was rendered on 
April 6, 1915, to the agricultural commission of Ohio, and in that opinion it was 
held that in the purchase of a county experiment farm and equipment therefor, 
the purchase price of the farm and of the equipment was to be paid upon the 
warrant of the county auditor upon the proper certificate of the agricultural com­
mission. Upon the same date on which the opinion last referred to was issued by 
this department, to wit, April 6, 1915, the legislature passed house bill No. 163, 
being an act to create a board of control for the Ohio experiment station, to 
stipulate its duties and powers and to amend sections 1174 to 1177 inclusive, and 
1177-1 to 1177-11 inclusive, of the General Code. This act was approved by the 
governor and filed in the office of the secretary of state on the 8th day of April, 
1915, and is therefore now in effect. 

The act expressly amends sections 1174, 1175, 1176, 1177, 1177-1, 1177-5, 1177-6, 
1177-8 and 1177-9 of the General Code, and in the act there are also to be 
found four sections designated as sections 1177-2, 1177-3, 1177-4 and 1177-7 
of the General Code. These four sections cover the identical subject-matter 
covered by sections 1165-6, 1165-7, 1165-8 and 1165-11 of the General Code, as 
amended in 103 0. L., 436, and it must be held that said sections 1165-6, 1165-7, 
1165-8 ami 1165-11 are impliedly repealed by the enactment of said sections 1177-2, 
1177-3, 1177-4 and 1177-7. The law, and all the law, relating to county experiment 
farms is, therefore, now to be found in sections 1174 to 1177 inclusive, of the 
General Code, and sections 1177-1 to 1177-11, inclusive, of the General Code, is 
found in house bill Xo. 163, 106 0. L., 122, and any opinion of this department 
which placed a construction upon the law relating to county experiment farms, 
which construction is inconsistent with the aforesaid provisions of house bill Xo. 
163, is therefore to be disregarded in the administration of the county experiment 
farm law from and after the 8th day of July, 1915, upon which date house bill 
No. 163 became effective. 

It will be observed upon an examination of sections 1177-2, 1177-3, 1177-4 and 
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1177-7, as found in 106 0. L., 122, that said sections in their present form are 
practically identical with sections 1165-6, 1165-7, 1165-8 and 1165-11; G. C., as 
originally enacted in 101 0. L., 124. 

Specifically answering your inquiry, the opinion of this department issued to 
the agricultural commission of Ohio on the 6th day of April, 1915, which opinion 
construed sections 1165-6, 1165-7, 1165-8 and 1165-11 of the General Code, as 
amended in 103 0. L., 436, now has no application whatever either to the purchase 
of a county experiment farm and the original equipment therefor, or to the 
purchase of supplies and materials for county experiment fanns for the reason 
that said sections 1165-6, 1165-7, 1165-8 and 1165-11 of the General Code, as 
amended in 103 0. L., 436, have been impliedly repealed by house bill No. 163, 
as found in 106 0. L., 122. As previously indicated, all the activities of county 
experiment farms are now to be governed by the appropriate sections of said 
house bill No. 163, and if upon an examination of that act you have any question 
as to the meaning of any of it~ provisions, I will be very glad to answer your · 
inquiries in regard to the same. Respectfully, 

673. 

Enw ARD C. TuRNER, 
Attorney General. 

SURETY COMPANY BOND-SUIT MAY BE BROUGHT AT ANY TIME 
WITHIN TEN YEARS AFTER CAUSE OF ACTIO:;..J THEREON AC­
CRUES-SUCH BO~D COVERI~G ALL OFFICIAL ACTS OF OFFI­
CER DURING HIS TERM OF OFFICE SHOULD NOT BE CA~CELLED 
AT EXPIRATIO~ OF SUCH TER:\L 

Bond given by surety company 011 behalf of officer covering all official acts of 
officer during his term should not be cancelled at expiration of such term. Suit 
on bond may be brought at any time within ten years after cause of action thereon 
accrues. 

CoLUMBUS, 0Hro, August 2, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of July 9, 1915, you submitted an inquiry to me for 

official opinion as follows: 

"We have received and have on file for reply the following letter: 

"'Columbus, Ohio, July 8, 1915. 

"'Re :-{)159853 Matthew Brown Hammond, Member of Industrial Com­
mission of Ohio. 

"':\Ir. A. V. Donahey, Auditor of State, Columbus, Ohio. 
'"Dear Sir :-Under date of June 30, 1913, we executed the above bond 

covering the term of office ending on June 30, 1915. vVoulcl you be good 
enough to advise us if the bond still continues in force, or if it should 
be cancelled? If the bond has served its purpose please give us the elate 
upon which the liability of the American Surety Company terminated. 

"'Thanking you for this favor, we remain, 
" 'Very truly yours, 

"'AMERICAN SURETY COl\IPA~Y OF NEW YORK. 
"'By (signed) J. S. :\Iossgrove, ::\Ianager for :\Iiddle Ohi().' 
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"Your opm10n on the following questions relative thereto is respect­
fully requested: 

"How long does the bond of an official continue in force and when 
should it be cancelled? 

"When has a bond of an official served its purpose and when does the 
liability terminate?" 

From the fact that you incorporate in your letter a letter received by you 
from the American Surety Company of Kew York, it appears that the bond to 
which you refer is a surety company bond. I assume, for the purposes of answer­
ing your inquiry, that the premiums due to the surety company for the bond 
have been duly paid and therefore that the rule of law laid down in the case of 
Bryant v. American Bonding Company, 77 0. S., 90, is not to be taken into 
consideration. 

Your first question is as to how long does the bond of an official continue in 
force and when should it be cancelled. 

Since the question is asked relative to a member of the Industrial Commission 
of Ohio, the term of such commissioner is not only for the term for which he 
was appointed but likewise until his successor is appointed and qualified. In the 
case of State ex rei. v. Howe, 25 0. S., 588, the first branch of the syllabus is as 
foll~ws: 

"Where an officer appointed by the governor by and with the advice 
and consent of the senate, is authorized by law to holcl his office for a 
term of three years, and until his successor is appointed and qualified, and 
no appointment of a successor is made by the regular appointing power at 
the expiration of his term of three years, the office does not become 
vacant; but the incumbent holds ov.er as a de jure officer until his successor 
is duly appointed and qualified." 

The bond gi,·en by a surety company covers the official acts of an officer 
during his term of office, and for any default made during the term of such officer 
a cause of action will accrue in favor of the state. 

Section 11226, G. C., being the statute of limitations relative to official bonds, 
provides as follows: 

"An action on the official bond, or undertaking of an officer, assignee, 
trustee, executor, administrator, or guardian, or on a bond or undertaking 
given in pursuance of statute, shall be brought within ten years after the 
cause thereof accrued." 

I shail not undertake to state, in this opinion, the question being general, when 
a cause of action on the bond would accrue. Since the bond covers the acts of the 
official, as such, during his term, and the statute of limitation allows ten years 
upon which to bring an action thereon, I am of the opinion that the bond itself 
should not he cancelled at all. It should be held, in case it should subsequently 
develop, after the officer has ceased to act as such, that there is liability on such 
bond. The bond, of course, will only cover the official acts of the officer during 
his term of office. 

You next inquire when has a bond of an official served its purpose, and when 
does the liability terminate? 

I have practically answered your second question by answering your first 

7-Vol. 11-A. G. 
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question. I am of the opinion that the bond of an official is liable for the actions 
of such official during his incumbency of the office, and that the liability will not 
terminate thereon until the statute of limitations has run. 

674. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

PROBATE JUDGE-MUST SUPPLY EACH PATIENT SENT TO HOS­
PITAL FOR INSANE WITH PROPER CLOTHING, IF SAME IS NOT 
OTHERWISE FURNISHED-KIND AND QUALITY OF CLOTHING­
NO EXAMINATION BY PHYSICIANS REQUIRED IN CASE OF 
TRANSFER OF PATIENTS IN INSANE HOSPITALS TO LIMA STATE 
HOSPITAL. 

The probate judge should supply each patient committed to the hospital for 
the insane with proper clothing, as provided in section 1963, G. C., if same is not 
otherwise furnished to the superintendent of the hospital. Clothing to be furnished 
should be substantial raiher than stylish or expensive. 

No examination by physicians is required in case of application of transfer of 
patients in insane hospitals to the Lima State Hospital, section 1993, G. C., 103 0. 
L., 448. 

CoLUMBUS, OHIO, August 2, 1915. 

HoN. SAMUEL L. BLACK, Probate Judge, Columbus, Ohio. 
MY DEAR }UDGE :-Permit me to acknowledge receipt of your letter of July 

26th, in which you request an opinion as follows: 

"I would appreciate it greatly if you will give me an opmwn as to 
my duty under section 1962 of the General Code of Ohio. I have been 
buying clothing for indigent insane patients, distributing the orders around 
among the best clothing firms in the city. I have been criticised for doing 
so by the bureau of accounting, when I believed I was following the plain, 
simple and express provisions of the section above quoted. The bureau 
of accounting give as a justification for their criticism of this office the 
fact that other judges of this district do not comply with section 1962 of 
the General Code. I want to be right. The superintendent of the state 
hospital refuses to receive patients unless they are accompanied with the 
clothing as provided for by section 1962. :My judgment is that I am required 
to furnish this clothing, and that all I can be required to do is to buy 
it in the open market, that I am not required to go personally to the clothing 
store in each case and be the judge of the quality of the goods. I tried 
to deal with the most reliable firms of the city, beyond that I do not see 
how I can do anything more. I cannot allow these patients, many of whom 
are sick and desperately in need of immediate treatment, fo lie in jail while 
the question of clothing is being settled, and I am therefore begging your 
department for an opinion. 

"Again, under section 2216 of the Revised Statutes, an enquiry must be 
held on all patients confined in the state hospital and who are to be trans­
ferred to the Lima hospital. 

"QUAERE. Shall I, under section 2216, allow the physicians at the 
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state hospital to make the examination and certificate for those who are 
to be transferred, or shall I appoint physicians to make the examination 
and certificate under the general provisions of the Code? 

"::\ly reason for making this inquiry is this: 
"Several years ago patients were transferred from the county infirmary 

to the state hospital under the law, and I appointed physicians to make the 
examination, and I was severely criticised for doing so on account of the 
expense. 

* * * * * * * * * * * * *" 

Sections 1962 and 1963 of the General Code are as follows: 

"1962. If not otherwise furnished, the probate judge shall supply each 
patient sent to a hospital for the insane with proper clothing, which shall 
be paid for on his certificate and the order of the county auditor from the 
county treasury. Such clothing shall be new or as good as new, the woolens 
of dark color, and with such patient be delivered in good order to the 
superintendent. The superintendent will not be bound to receive the 
patient without such clothing. 

"1963. The clothing required by the preceding section is as follows: 
"For a male patient, a coat, vest, and two pairs of pantaloons, all of 

woolen cloth, two pairs of woolen socks, two pocket handkerchiefs, two 
cravats, one hat or cap, a pair of shoes or boots, a pair of slippers, three 
cotton shirts, two pairs of drawers, two undershirts and an over coat or 
other outside garment sufficient to protect him in severe weather. 

"For a female patient, two substantial gowns or dresses, two flannel 
petticoats, two pairs of woolen stockings, one pair of shoes, one pair of 
slippers, two handkerchiefs, a good bonnet, two cotton chemises, and a 
large shawl or cloak." 

Under section 1962 of the General Code quoted above it is made the duty of 
the probate judge to supply each patient sent to the hospital for the insane with 
proper clothing, if not othei"'"<Vise furnished. For the purpose of arriving at the 
kind and quantity of clothing to be furnished it is necessary to look to the pro­
visions of section 1963 of the General Code, supra. In determining as to the 
necessity for furnishing clothing under the provisions of section 1962, discretion 
must be exercised by the probate judge who sits in a lunacy inquest, the con­
dition laid down in that section being that the clothing shall be new, or as good as 
new, the woolens to be dark in color, and to be delivered to the superintendent 
of the hospital in good order. The necessity for the furnishing of clothing enu­
merated in section 1963 of the General Code, supra, would only arise when the 
clothing was not otherwise furnished, and it would appear that the judge having 
the patient before him would be able to determine readily whether the clothing 
worn by the patient at the time of his appearance in court, or any that might 
be furnished otherwise, would be such as is comprehended under the provisions 
of section 1963 of the General Code. From the very nature of things it is quite 
apparent that it is contemplated that the clothing to be furnished will be of a sub­
stantial rather than of a stylish or expensive character. 

It is my opinion therefore that under the provisions of section 1962 of the 
General Code, supra, it is the duty of the probate judge to supply each patient 
committed by him to the hospital for the insane with clothing as enumerated in 
section 1963 when, in the opinion of the probate judge, the clothing worn by 
the patient or otherwise furnished to the superintendent of the hospital for the 
insane is not of the character set out in section 1963 of the General Code. 
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In the exercise of the discretion residing in the judge, regard should be had 
for the comfort and convenience of the patient, which should not be overlooked at 
any hazard, and it should naturally follow that the probate judge, in the discharge 
of his duties, would regard the interests of his county to the erid that the service 
rendered should be as economical as possible without sacrificing its efficiency. 

Coming to the second question propounded by you relative to the transfer of 
patients from the state hospital for the insane to the Lima State Hospital, which 
is as follows: 

"Shall I, under section 2216, allow the physicians at the state hospital 
to make the examination and certificate for those who are to be trans­
ferred, or shall I appoint physicians to make the examination and certificate 
under the general provisions of the- Code?" 

Section 2216 of the General Code has no application whatever to the transfer of 
patients confined in the state hospital for the insane to the Lima State Hospital, 
that section relating to the transfer of insane prisoners from the penitentiary or 
the reformatory to the Lima State Hospital, and under its provisions it is neces­
sary that there be an examination of the prisoner made by two physicians, etc. 
Section 1993 of the General Code (103 0. L., 448), which provides for the transfer 
of certain patients from the state hospital for the insane, is as follow~: 

"The superintendent of a state hospital for insane may make applica­
tion to the Ohio board of administration for an .order of transfer to the 
Lima State Hospital of any or all inmates thereof that exhibit dangerous 
or homicidal tendencies, rendering. their presence a source of danger to 
others. The board, upon satisfaction that such order is advisable, may order 
the transfer of such persons to the Lima State Hospital." 

In case of the transfer of patients of the state hospitals referred to in section 
1993, supra, it is not necessary that further exami~ation may be had, nor is there 
a provision for the payment of any fees for such examination. The superintendent 
of the state hospital who is in charge of the patients from day to day and who 
is familiar with their condition would in all probability be better able to determine 
as to the need and advisability of transferring to the Lima State Hospital than 
anyone else. · 

It is my opinion, therefore, in answer to your second question, that there is 
no provision of law for the appointment of physicians to examine patients who 
are recommended for transfer from the state hospitals for the insane to the 
Lima State Hospital. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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675. 

BOARD OF EDUCATIOX-WHERE XO HIGH SCHOOL IS l\IAINTAINED 
-XO AGREE).IEXT ).lADE WITH AXY OTHER BOARD TO FURNISH 
HIGH SCHOOL FACILITIES FOR FCPILS OF SAID DISTRICT-SUCH 
BOARD XOT REQUIRED TO PAY TUITION OF SUCH PUPILS UN­
LESS XOTICE IN \VRITIKG FILED WITH BOARD. 

The board of education of a school district, which does not maintain a high 
school and 'Which has not entered into an agreement 1.llith any other board or boards 
of education for the furnishing of high school facilities to the pupils residittg in 
said district, and entitled to high school facilities, cannot be charged with the 
payment of the tuition of such pupils unless the notice i1t writi11g required by the 
provision of section 7750, G. C., be filed with the clerk of said board of education 
not less tha1t five days Previous to the beginning of the high school attenda11ce of 
such pupils, setting forth the name of the school to be attended and the date the 
attendance is to begin. 

CoLUMBus, OHIO, August 2, 1915. 

HoN. HuGH F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 
DEAR SIR :-I have your communication of July 27, 1915, in which you inquire 

as to whether a board of education of a rural district in which no high school 
is maintained is liable under section 7747, G. C., 104 0. L., 125, for the tuition of 
pupils having a legal school' residence in such district, attending high school without 
the certificate of the county superintendent, when such pupils are the holders of 
a Boxwell diploma, and. such rural board has no agreement for the schooling of 
its high school pupils, and such pupils so attending high school did not give the 
clerk the five-day notice required by section 7750, G. C., previous to the beginning 
of the attendance. 

Section 7747, G. C., as amended, 104 0. L., 125, reads as follows: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in rural districts, in which no high school is maintained, 
shall be paid by the board of education of the school district in which they 
have legal school residence, such tuition to be computed by the month. 
An attendance any part of the month shall create a liability for the entire 
month. No more shall be charged per capita than the amount ascer­
tained by dividing the total expenses of conducting the high school of the 
district attended, exclusive of permanent improvements and repair, by 
the average monthly enrollment in the high school of the district. The 
district superintendent shall certify to the county superintendent each year 
the names of all pupils in his supervision district who have completed the 
elementary school work, and are eligible for admission to high school. 
The county superintendent shall thereupon issue to each pupil so certified 
a certificate of promotion which shall entitle the holder to admission to 
any high school. Such certificates shall be furnished by the superintendent 
of public instruction." 

Section 7750, G. C., to which you refer, reads as follows: 

"A board of education not having a high school may enter into an 
agreement with one or more boards of education maintaining such school 
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for the schooling of all its high school pupils. When such agreement is 
made the board making it shall be exempt from the payment of tuition at 
other high school of pupils living within three miles of the school designated 
in the agreement, if the school or schools selected by the board are located 
in the same civil township, as that of the board making it, or some adjoin­
ing township. In case no such agreement is entered into, the school to be 
attended can be selected by the pupil holding a diploma, if due notice in 
writing is given to the clerk of the board of education of the name of the 
school to be attended and the date the attendance is to begin, such notice 
to be filed not less than five days previous to the beginning of attendance." 

You state that the board of education in question does not maintain any 
high school and that such board of education has not entered into any agreement 
with any other board or boards of education maintaining high schools for the 
schooling of its high school pupils as authorized by section 7750, G. C. No high 
school being maintained by the board of education -in question and said board not 
having entered into any agreement with any other board or boards of education 
for the furnishing of high school facilities to its pupils, it is clear that under the 
language of section 7750, G. C., the school to be attended can be selected by the 
pupils entitled to high school facilities, but it seems equally clear that in order 
to charge the board of education of the district of the pupils' residence, with the 
payment of the tuition, notice in writing must be given to the clerk of the board 
of education ·of the name of the school to be attended and the date the attendance 
is to begin, such notice to be filed not less than five days previous to the beginning 
of the attendance.-

Such was the conclusion of the court as to the legal effect of the language 
used in this section in the case of ?\ew :\fadison Special School District (Bd. of Ed.) 
v. Harrison Township (Bd. of Ed.) 14 0. D., :--J. P., 62. The above cited case 
was decided by Judge Allread of the court of common pleas of Darke county in 
1903, and was affirmed by the circuit court without report on November 25th of 
the same year. The language of the statute at that time was practically the same 
as at the present. The court expressed its conclusion in the following language: 

"Where no high school is maintained by the township board of educa­
tion and no agreement has been made by such township board with one 
or more boards of education of the same adjoining townships for the 
schooling of high school pupils of such township, the high school pupils 
resident in such township may attend any high school in the state and 
tuition in such case shall be chargeable to such township board of educa­
tion, providing written notice thereof is given to the clerk of the board of 
education before the attendattce begins." · 

An examination of the above cited case will show that the court intended 
to be taken as holding that under the conditions set forth in the portion of the 
opinion above quoted, written notice to the clerk in accordance with the terms 
of the statute was necessary to charge the school district of the pupils' residence 
with the payment of the tuition. 

It is, therefore, my opinion that under the facts stated by you, the board of 
education referred to by you is not liable for the payment of tuition for the 
pupils in question. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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676. 

COUNTY FUNDS-BANKS AND BANKING-A BANK WHICH HAS BEEN 
AWARDED FUNDS OF COm·ITY AS ACTIVE AND INACTIVE DE­
POSITORY ::\IAY NOT DIVIDE FUNDS WITH OTHER BAXKS OF 
COUXTY, SUCH OTHER BANKS TO BE RECOGNIZED AS DE­
POSITORIES. 

Neither the county commissioners nor the county treasurer may lawfully enter 
into an arrangement whereby a bank which has been regularly awarded the funds 
of the county on its bid as active and inactive depositary may divide the funds 
so awarded to it with other banks of the county not bidding; such other banks to 
be recognized as depositaries and to pay the rate of interest offered by the regularly 
designated depositary. 

CoLUMBus, OHIO, August 3, 1915. 

HoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 
· DEAR Sm :-1 acknowledge receipt of your letter of July 28, 1915, wherein you 
request my advice upon the following state of facts: 

"The First National Bank, The Ohio Valley Bank Company, The Com­
mercial & Savings Bank Company, all of Gallipolis, and The Vinton Bank­
ing Company o£ Vinton, have been designated as depositaries for the active 
and inactive funds of this county. The First National Bank was the only 
bank that bid for the county funds. This bank bid one per cent. for the 
active funds and two per cent. for the inactive funds. Whereupon their 
bid was accepted, and on July 17, 1915, The First National Bank gave bond 
and became the depositary of the county funds. 

"It seems now that The First National Bank does not want all the 
county money, and they are before the county commissioners with this 
proposition: that the inactive funds be divided between the four banks 
in the county, and the active funds be divided among the three local 
banks. There is no practical objection to this proposition as all the banks 
are sound, and all will give bond as required by law. It is my belief that 
the commissioners desire to make this arrangement, and they have put it 
up to me. I have examined the law as to county depositaries and can 
find no authority for it. Of course, if the funds were divided, the rate 
of interest paid would remain the same, to wit, the minimum, but the 
county would have the advantage of the resources of four banks as security, 
instead of one, as the matter now stands." 

I interpret the first sentence of your letter as meaning that the banks therein 
named were formerly designated as depositaries, for the remaining statements 
in your letter make it clear that the only bank now designated as a depository is 
the Fir_st National Bank. 

It is obvious that in depositing the funds of the county the commissioners must 
proceed strictly in accordance with the statutes applicable to the subject. If 
authority to take a given course is not therein conferred, such authority does not 
exist and it is not sufficient to authorize such course that the same is merely not 
prohibited by the statutes. 

Section 2716, G. C., provides in effect that when the commissioners provide 
a depositary they shall advertise for bids. 

Section 2717, G. C., proddes for opening the bids and stipulates that when the 
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bids are opened the commissioners "shall award the use of such money to the bank 
or banks * * * that offer the highest rate of interest therefor on the average 
daily balance, provided proper sureties, securities or both, are tendered in the 
proposal." 

Section 2718 provides that: 

"If, on account of the large amount of money to be deposited, the high­
est bidder is not entitled to all the funds of the county, the commissioners, 
after according to the highest bidder all to which it is entitled, shall award 
the balance to the next highest bidder or bidders respectively.'' 

Section 2721, G. C., provides as follows: 

"If no proposals are received offering the rate of interest hereinafter 
prescribed, the commissioners shall at once again advertise in the same 
manner until acceptable proposals are received. Each subsequent adver­
tisement shall also state whether any proposal was ~eceived under the 
preceding advertisement, and, if any, the bank or banks or trust companies 
and the rate of interest offered." 

It is clear from the provisions of the foregoing sections that in the first in­
stance at least the only legal method of awarding the funds of the county to 
depositaries when any bids are received, offering the prescribed rates of interest, 
is to award the same to bidding banks. 

Section 2728, G. C., provides as follows : 

"If a bank or trust company to which an award is so made fails to 
execute an undertaking or to hypothecate bonds, as herein provided, within 
thirty days of the time the award is made, the commissioners may award 
the use of the money to any other bank or banks or trust companies 
whose written propo.sal offers the same rate of interest, as in the proposal 
of such defaulting bank or trust company. If no other bank or trust 
company offers such rate of interest in its proposal, the commissioners may 
award the use of such money to a ·bank or banks or trust companies 
whose written proposal offers therefor the next highest rate of interest. 
In either case, the undertaking and hypothecation shall be required to be 
executed. In case of such default, the commissioners shall advertise for 
others in the manner provided." 

This section might be so interpreted as to authorize the commiSSIOners, in the 
event therein described, to award the use of the money to banks other than the 
successful bidder without a readvertisement, though I do not so hold. However 
it is apparent from your letter that the contingency upon which section 2728 operates 
does not exist in the case stated by you. 

I am unable to find any other provisions of the county depositary law which 
shed any light upon the question which you submit. Those which I have quoted 
and to which I have referred do not authorize the commissioners to enter into any 
such arrangements as those which you describe. 

Under the circumstances stated by you, The First National Bank is the only 
bank which may be treated as a depositary by the commissioners and treasurer. 
If that bank desires to enter into an arrangement with the other banks named, 
whereby such other banks may receive certain portions of the money of the county 
deposited with the depositary bank, such money however being, so far as the 
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county is concerned, on deposit with The First National Bank and for which said 
bank and the securities or surety furnished by it is liable, that would be a matter 
of private arrangement among the several banks with which the commissioners 
and treasurer would have nothing to do. 

You mention the fact that the county, under the proposed arrangement, would 
have the advantage of the resources of four banks as security instead of one. 
This fact, however, is not material because presumably the deposits which are to 
be made with The First National Bank are fully protected by the surety or se­
curities furnished by that bank. At any rate it is the duty of the commissioners, 
under sections 2732 and 2733, General Code, to see that this is the case. 

It is my opinion, accordingly, that the arrangement proposed by The First 
National Bank may not lawfully be entered into. 

677. 

Respectfully, 
EDWARD C. 1 URNER, 

Attorney General. 

BOARD OF STATE CHARITIES-WARD OF CHILDREN'S HOME-WHEN 
SUCH WARD IS BROUGHT INTO JUVENILE COURT, SAID COURT 
HAS CONTROL UNTIL THE AGE OF TWENTY-ONE YEARS IS 
REACHED. 

A ward of a children's home who is brought into juvenile court under the 
juvenile law becomes a ward of the court under the provisions of section 1643, 
G. C., and remains under the control of the court until reaching the age of twenty­
one years. 

CoLUMBUS, 0Hro, August 4, 1915. 

MR. II. II. SHIRER, Secretary of Board of State Charities, Columbus, Ohio. 
DEAR SIR :-1 am in receipt of your request for an opinion as follows: 

"A ward of a certain county children's home of this state was placed 
about five years ago in another county. The authorities of the home 
did not exercise supervision. The girl, who is now about sixteen years 
of age, was taken into the juvenile court of the county where she resided 
and the judge of that court committed her to the Crittendon Home, at 
Columbus, where she has given birth to a child. 

"The question arises as to whether the trustees of the children's home 
are still responsible for this girl's welfare, or has she become the exclusive 
ward of the juvenile court?" 

Section 1643 of the General Code, as amended in 103 Ohio Laws, 869, is as 
follows: 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the 
court, until he or she attain the age of twenty-one years. The power of 
the court over such child shall continue until the child attains such age." 

Under the provisions of section 1643, General Code, supra, it is my opinion 



1386 ANNUAL REPORT 

that the girl under 18 years of age is and will remain a ~ard of the juvenile 
court for all necessary purposes of discipline and protection until she attains the 
age of 21 years, and will be subject to the orders of that court. 

678. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

NOTARY PUBLIC-NECESSARY QUALIFICATIONS OF APPLICANTS 
FOR COMMlSSION-POSTOFFICE ADDRESS MUST BE A CITY OR 
AN INCORPORATED VILLAGE FOR AN APPLICANT IN TWO OR 
MORE COUNTIES-CERTIFICATE OF JUDGE SUFFICIENT AS TO 
QUALIFICATIONS. 

Under section 119, G. C., a person may only be commissioned as notary public in 
more than one county when his postoffice address is a city or an incorporated 
village situated in two or more counties in the state. 

The certificate of a judge under section 120, General Code, 103 0. L., 405, as to 
qualifications of an applicant for a commission as notary public is sufficient to 
justify the issuance of such commission by the governor without further investiga­
tion. 

CoLUMBus, OHIO, August 4, 19f5. 

HoN. FRAN.K B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR Sm :-Your letter of July 23, 1915, requesting my opinion, received and 

is as follows : 

"Can a notary public be authorized to act officially as such, under the 
provisions of section 119 of the Gen"eral Code of Ohio, in more than one 
county, whose postoffice address is an unincorporated city or village situated 
in more than one county? 

"Can a notary public be authorized to act officially as such in more 
than one county, whose postoffice address is a postoffice actually located in 
a building, entirely isolated from any other building, residence, city or 
village, on a county line; said postoffice being designated by the postoffice 
department as a legally established office under a proper title or name? 

"In the issuing of a commission to a notary public, is the certificate 
of the judge as to the qualifications of the applicant all that is required; 
or should the governor make investigations respecting such applicant's 
qualifications?" 

Section 119 of the General Code provides as follows: 

"The governor may appoint and commission as notaries public as many 
persons as he may deem necessary who are citizens of this state, of the age 
of twenty-one years or over, and residents of the counties for which they 
are appointed; but citizens of this state of the age of twenty-one years 
or over, whose postoffice address is a city or village, situated in two or 



ATTORNEY GENERAL. 1387 

more counties of the state, may be appointed and commissioned for all of 
the counties within which such city or village is situated. The governor 
may revoke a commission issued to a notary public upon presentation of 
satisfactory evidence of official misconduct or incapacity." 

Section 120 of the General Code (103 0. L., 405) provides as follows: 

"Before the appointment is made, the applicant shall produce to the 
governor a certificate from a judge of the common pleas· court, court of 
appeals, or supreme court, that he is of good moral character, a citizen of 
the county in which he resides, and possessed of sufficient qualifications 
and ability to discharge the duties of the office of notary public. No judge 
shall issue such certificate until he is satisfied from his personal knowledge 
that the applicant possesses the qualifications necessary to a proper discharge 
of the duties of the office, or until the applicant has passed an examination 
under such rules and regulations as the judge may prescribe." 

The legislature recognizing the inconvenience, needless expense and confusion 
that would be brought about by the necessity of the appointment of a notary public 
to act only in one county where the city or village in which he resided was partly 
in one county and partly in another county or counties, has seen fit to provide 
that in such cases the same man might be commissioned as a notary public in 
more than one county and in so doing has used the words : ''Whose postoffice 
address is a city or village situated in two or more counties of the state." 

The legislature might have provided that a man who resided on a county 
line or within a certain distance of a county line migh.t be appointed as notary public 
in more than one county, or they might have arrived at the same result in various 
ways, but they have seen fit to achieve the desired result by the use of the above 
quoted language, and your question must therefore depend upon the proper 
interpretation of the language used. 

There are many provisions in the statutory laws of this state referring to 
cities and villages and the legislature acting in pursuance of authority conferred 
upon them by the constitution has enacted laws applying to cities as such and to 
villages as such. An examination of these provisions will show that the meaning 
of the word "village" as used in the statute of the state is well defined, and that 
the use of the word "village" in the statutory laws of the state can only include 
municipal corporations, and at no place will it be found that an unincorporated 
community is recognized in any sense as a village. There is a very practical reason 
for this conclusion, in that there are no prescribed limits of communities unless 
they are incorporated, and it would always be a question of fact, difficult to ascertain, 
whether a given community was in more than one county. 

I am of the opinion, in answer to your first question, that the word "village" 
as used in section 119, above quoted, means an incorporated village only and that 
a person whose postoffice address is not in a municipal corporation situated in 
more than one county, may not legally be appointed as notary public in more than 
one county. 

The answer to your first question disposes of your second question. 
As to your third question, to wit, whether the certificate of the judge as to 

the qualifications of the applicant is all that is required, or whether the governor 
should make investigations respecting such qualifications ; I am of the opinion that 
the governor would be justified in relying upon the certificate of the judge. How­
ever, the appointment of notaries public being permissive only, the governor might 
exercise his own discretion in the matter if he so chooses, and make any independent 
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investigation that he desires. Statements made under oath by the applicant in his 
application would also be competent to be considered by the governor in determin­
ing whether the commission should be issued. 

679. 

Respectfully, 
EDwARD C. TuRNER, 

Attomey General. 

COUNTY BOARD OF SCHOOL EXAMINERS-MEMBERSHIP-COUNTY 
SUPERINTENDENT OF SCHOOLS, DISTRICT SUPERINTENDENT 
AND ONE TEACHER. 

Under the provisions of section 7811, G. C., as amended in 104 0. L., 102, the 
membership of the county board of school examiners is limited to the superin­
tendent of the schoods of the county district, one district superintendent and one 
teacher, other than a district superintendent having the qualifications prescribed by 
said section 7811, G. C., as amended. 

CoLUMBus, OHIO, August 4, 1915. 

HoN. ADDISON P. MINSHALL, Prosecuting Attorney, Chillicothe, Ohio. 
DEAR SIR :-In your letter of July 29th you request my opinion on the follow­

ing question : 

"Under section 7811 of the General Code of Ohio, can more than one 
district superintendent be appointed as members of the county board of 
school examiners? Or, in other words, can the teacher provided for in 
said section be one of the district superintendents?" 

Section 7811, G. C., prior to its amendment in 104 0. L., 102, provided: 

"There shall be a county board of school examiners for each county, 
consisting of three competent persons to be appointed by the probate 
judge. Two of such persons must have had at least two years' experience 
as teachers or superintendents, and have been within five years, actual 
teachers in the public schools. Each person so appointed shall be a legal 
resident of the county for which appointed. Should he remove from the 
county during his term, his office thereby shall be vacated and his successor 
be appointed." 

This section as amended provides: 

"There shall be a county board of school examiners for each county, 
consisting of the county superintendent, one district superintendent and one 
other competent teacher, the latter two to be appointed by the county board 
of education. The teacher so appointed must have had at least two years' 
experience as teacher or superintendent, and be a teacher or supervisor 
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in the public schools of the county school district or of an exempted viilage 
school district. Should he remove from the county during his term, his 
office thereby shall be vacated and his successor appointed." 

It will be observed that under the provision of section 7811, G. C., prior to 
its amendment only two of the three members of the county board of school 
examiners had to have experience as a teacher or superintendent with the further 
qualification that within five years of the date of their appointment as school 
examiners they have· been actual teachers in the public schools. 

It was evidently the intention of the legislature in amending said section to 
confine the membership of the board of county school examiners to persons actually 
engaged in public school work. Under the above provision of the statutes as 
amended, the superintendent of the schools of the county district is, ex-officio, a 
member of the board of county school examiners. The authority to select the 
other two members of said board is vested in the county board of education and 
is limited by the terms of the statute, as amended, to one district superintendent 
and one other competent teacher. The district superintendent, appointed by the 
county board of education, as a member of said board of county school examiners, 
at the time of said appointment must have been elected in the manner provided by 
section 4739, G. C., as amended in 104 0. L., 140, and must have the qualifications 
required by the provisions of section 4744-5, G. C., as found in 104 0. L., 143. 

While section 7811, G. C., as amended, provides that the teacher so appointed 
by the county board of education as a member of the county board of school 
examiners must have had at least two years' experience as a teacher or superin­
tendent, and at the time of such appointment be a teacher or supervisor in the 
public schools of the county school district or of an exempted viilage school district, 
I do not think that the term "supervisor" as above used includes the district super­
intendents of the county school district, and in view of the plain provision of the 
statute limiting the appointive power of the county board of education to one 
district superintendent and one other competent teacher having the qualifications 
therein prescribed, I am of the opinion in answer to your question that, under the 
provisions of said section 7811, G. C., as amended, the membership of the county 
board of school examiners is limited to the superintendent of the schools of the 
county district, one district superintendent elected in the manner provided by 
section 4739, G. C., as arpended, and having the qualifications prescribed by section 
4744-5, G. C., as amended, and one teacher, other than a district superintendent, 
having the qualifications prescribed by said section 7811, G. C., as amended. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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680. 

COUNTY BOARD OF EDUCATION-DISTRICT SUPERINTENDENT­
CONTRACT OF EMPLOYMENT ENTERED INTO, ON OR AFTER 
M_AY 27, 1915, IS MADE IN CONTEl\IPLATION OF PROBABLE GOING 
INTO EFFECT OF NEW LAW. 

A contract of employment of a district superintendent. under authority of 
sectio1t 4739, G. C., as amended in 104 0. L., 140; entered into on or after May 
27, 1915, the date of the passage by the general assembly of amended senate bill 
No. 282, amending section 4738, G. C., as amended i1t 104 0. L., 140, is made in 
contemplation of the probable going into effect of said amended senate bill and the 
carrying out of its requirement that the county board of education shall re-district 
the county school district for district supervision purposes into districts contai1ling 
not less than thirty teachers and the obligation of such contract would not be 
impaired by the action of the county board of education as required by the pro­
vision of said amended statute, even though such actio1t might result in materially 
changing the duties of the district superintendent or in abolishing his district and 
position. 

CoLUMBUS, OHIO, August 4, 1915. 

RoN. JosEPH W. HoRNER, Prosecuting Attorney, Newark, Ohio. 
DEAR ·Sm :-In your letter of July 29, 1915, you request my opinion as follows: 

"On May 29, 1915, a meeting was held for the purpose of electing a 
district supervisor in the dist.ricts composed of Madison, Newark and 
Hanover townships and Hanover special district, and at that rtJeeting Mr. 
}. S. Mason was employed as district supervisor for two years at a 
salary of $1,500.00 per year. Mr. Mason has 31 teachers under him. 

"The question has come to me whether or not the board at that date 
could legally hire Mr. Mason for this position. It is my opinion that the 
proceedings are illegal, and I am asking you for your opinion. 

"I am herewith submitting a copy of the minutes of their meeting." 

From your statement of facts I understand that the rural school districts of 
Madison, Newark and Hanover townships and Hanover special district (now a 
rural school district under provision of section 4735, G. C., as amended in 104 
0. L., 138), comprise a district for supervision purposes, said supervision district 
having been formed by the board of education of Licking county school district 
under authority of section 4738, G. C., as amended, 104 0. L., 140, which provides: 

"The county board of education shall within thirty days after organ­
izing divide the county school district into supervision districts, each to 
contain one or more village or rural school districts. The territory of such 
supervision districts shall be contiguous and compact. In the formation of 
the supervision districts consideration shall be given to the number of 
teachers employed, the amount of consolidation and centralization, the 
condition of the roads and general topography. The territory in the 
different districts shall be as nearly equal as practicable and the number of 
teachers employed in any one supervision district shall not be less than 
twenty nor more than sixty. 

"The county board of education shall, upon application of three­
fourths of the presidents of the village and rural district boards of the 
county, redistrict the county into supervision districts." 



.A.TTORXEY GEXERA.L. 1391 

The resolution of the presidents of the boards of education of said rural 
school districts, at their meeting on ~lay 29, 1915, employing a district super­
intendent for said supervision district, was passed under authority of section 4739, 
G. C., as amended 104 0. L., 140, which provides: 

"Each supervision district shall be under the direction of a district 
superintendent. Such district superintendent shall be elected by the presi­
dents of the village and rural boards of education within such district, 
except that where such supervision district contains three or less rural 
or village school districts the boards of education of such school districts 
in joint session shall elect such superintendent. The district superintendent 
shall be employed upon the nomination of the county superintendent but 
the board electing such district superintendent may, by a majority vote, 
elect a district superintendent not so nominated." 

Section 4738, G. C., as amended in 104 0. L., has been further amended by 
amended senate bill ~ o. 282, passed by the general assembly and approved by the 
governor 1Iay 27, 1915. Said amended senate bill will become effective August 
26, 1915, unless a petition for the referendum be filed prior to said date. 

Section 4738, G. C., as amended by said amended senate bill, provides as 
follows: 

"The county board of education shall divide the county school district, 
any year, to take effect the first day of the following September, into 
supervision districts, each to contain one or more village or rural school 
districts. The territory of such supervision districts shall be contiguous 
and compact. In the ·formation of the supervision districts consideration 
shall be given to the number of teachers employed, the amount of consoli­
dation and centralization, the condition of the roads and general topography. 
The territory in the different districts shall be as nearly equal as prac­
ticable and the number of teachers employed in any one supervision district 
shall not be less than thirty. The county board of education shall, upon 
application of three-fourths of the presidents of the village and rural 
district boards of the county, re-district the county into supervision districts. 
The county board of education may at their discretion, require the county 
superintendent to .Personally supervise not to exceed forty teachers of the 
village or rural schools of the county. This shall supersede the necessity 
of the district supervision of these schools." 

In view of this amendment you inquire whether, ori said date of May 29, 1915, 
the presidents of said boards of education could legally employ a district superin­
tendent for a term of two years. 

I call your attention to opinion ::-.J"o. 463 of this department, rendered to Hon. 
Frank W. ~!iller, superintendent of public instruction, under date of June 8, 1915. 

The opinion holds that the provisions of section 4738, G. C., as amended by 
said amended senate bill No. 282, are mandatory and that when said amendment 
takes effect it will be the duty of the county board of education to divide the county 
school districts into proper supervision districts in accordance with the terms of 
said amended statute. 

The opinion further holds that where district superintendents were employed 
on or after ~lay 27, 1915, such contracts of employment were made in contempla­
tion of the probable going into effect of said amended senate bill X o. 282, and the 
~arl)·ing out of its requirements that the county board of education shall redistrict 
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the county school district for district supervision purposes into districts containing 
not less than thirty teachers, and that the obligation of such a contract would not 
be impaired by the action of the county board of education as required by the 
provisions of said amended statute, even though such action might result in materially 
changing the duties of the district superintendent or in abolishing his district and 
position. 

Replying to your question I am of the opinion that, while the presidents of 
the boards of education of the districts referred. to in your inquiry, had authority, 
under the provisions .of section 4739, G. C., as amended, to employ a district 
superintendent on said date of May 29, 1915, said contract of employment was 
made in contemplation of the probable going into effect of said amended senate 
bill No. 282, and the carrying out of the requirements of the amended statute. 

Inasmuch as said rural school districts have thirty-one teachers, the county 
board of education, in re-districting said county school district for district super­
vision purposes could, in its discretion, continue said rural school district as a 
supervision district and, in the event they determine to do this, the contract of 
employment of said district superintendent would not be affected and would con-
tir..ue in force. · 

On the other hand if said county board of education should determine that, 
for the best interests of the schools of said county school district, it will be neces­
sary to materially change the duties of said district superintendent or abolish his 
district and position, the action of said county board of education cannot be 
enjoined on the ground that the obligation of the contract, made on said date of 
May 28, 1915, would be impaired. 

I enclose herewith copy of the opi?ion 

681. 

above referred to. 
Respectfully, 

EDWARD c. TURNER, 
Attorney General. 

COMPETITIVE BIDS REQUIRED UNDER SECTION 6 OF GENERAL 
APPROPRIATION BILL-UNLESS IMPRACTICABLE TO SECURE 
BIDS-PAINTING AT STATE FAIR GROUNDS-WHEN BUILDING 
CODE REGULATIONS APPLY. 

Competitive bids are required under the general language of section 6 of the 
general appropriation bill, unless otherwise provided by law or unless the board 
referred to in said section is satisfied that it is impracticable to secure such bids 
or that an emergency exists. Therefore, such bids must be secured even in cases 
to which the building regulations provided in sections 2314 et seq., G. C., do not 
apply . . It is sufficient, however, if the competition is substantial and no particular 
formalities in seeMing such competition are required. 

CoLUMBUS, OHio, August 5, 1915. 

HoN. R. W. DuNLAP, Secretary Ohio State Board of Agriculture, Columbus, Ohio. 
DEAR SIR :-In your letter of August 3rd, receipt whereof is acknowledged, 

you request my opinion as follows : 

"Please advise me as to whether or not it is necessary to submit 
bids for painting or any other work on the state fair grounds, if the 
amount of the contract is less than three thousand ($3,000.00A dollars." 
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There are no special provisions in the act providing for the organization, 
powers and duties of the board of agriculture relative to the procedure to be 
followed by that board in letting contracts for work of the kind mentioned by you. 

The provisions of what is sometimes called the "State Building Code," sections 
2314 et seq., of the General Code, do not apply to the case stated by you if the 
entire work or improvement contemplated involves the expenditure of three thou­
sand dollars or less, but if the improvement is a constructive one and involves in 
the aggregate a cost exceeding three thousand dollars, then, though such improve· 
ment might necessitate the letting of several different contracts, the state building 
code must be complied with and competitive bids secured in accordance therewith; 
for it is the "aggregate cost" of the impro\·ement which determines the application 
of the building code regulations and not the amount of each particular contract 
necessary to effect the entire improvement. 

Assuming, however, that you have in mind miscellaneous and disconnected 
improvements at the state fair grounds, no one of which involves an expenditure 
of more than three thousand dollars, I may say that the general provisions above 
referred to do not apply. But if the work is to be paid for out of the current 
general appropriation bill, competitive bids must be secured, unless it is imprac­
ticable, in the judgment of the board created by the appropriation bill for the 
making of transfers and divisions of appropriation accounts and the discharge of 
other administrative functions in connection therewith, to invite competitive bids; 
or unless, in the judgment of such board, the situation presents an instance of 
emergency requiring purchase without competitive bids ; or unless the general 
provisions of the law directly require or authorize entering into a contract without 
competitive bids (which is not the case in this instance). In other words, as a 
condition to the expenditure of the appropriations made in house bill No. 701, it 
is required that all work involving the letting of contracts shall be done after 
competitive bids are secured. 

In the securing of such competitive bids, however, no particular formalities 
are required and no particular advertisement is necessary. It is enough if sub­
stantial competition is secured in any proper .way. 

682. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR SALE OF PORTIONS OF ABAN­
DONED OHIO CANAL AT WAVERLY, PIKE COUNTY AND MAU­
MEE, LUCAS COUNTY, OHIO. 

CoLUMBus, OHIO, August 5, 1915. 

HaN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communications of July 22, 1915, and July 27, 1916, trans­

mitting to me triplicate copies of resolutions providing for the sale of certain 
portions of the abandoned Ohio canal in \Vaverly, Pike county, Ohio, to Albert 
Foster and Philip Lorbach, and triplicate copies of a resolution providing for the 
sale of. certain canal lands in the village of ::\faumee, Lucas county, Ohio, to Hubert 
Pierre, all of which resolutions have been signed by you. 

I find that these resolutions have been drawn in accordance with the sug­
gestions made to you in an opinion of this department rendered to you under date 
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of July 14, 1915. I tl;erefore join with you in the adopti_on of the resolutions 
above referred to, and have signed the triplicate copies of the same, which copies 
are returned to you herewith. 

683. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ARTICLES OF INCORPORATION OF MUTUAL BENEFIT ASSOCIA­
TIONS-DEATH BENEFITS l\IUST BE STIPULATED-ASSESS­
MENTS. 

The articles of incorporation of mutual benefit associations organized under 
section 9427, G. C., may not authorize. such association to pay as death benefits 
such sums of money as may be derived from making assessments under the by­
laws of the association; the death benefits must be stipulated, though contingent 
upon the ability of the association to pay the stipulated sum from the assessments 
made on members. 

CoLUMBUS, OHIO, August 5, 1915. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am unable to approve the proposed articles of incorporation of 

the Schweizer-Verein of Cleveland, Ohio, returned herewith, for the reason that 
the articles show by explicit statement that the association is formed under section 
9427, G. C. This section defines the particular purpose for which the association 
is formed as follows: 

"For the purpose of mutual protection and relief of its members and 
for the payment of stipulated sums of money to the families, heirs, execu­
tors, administrators ·or assigns of the deceased members of such company 
or association, as the member may direct, in the manner provided in the 
by-laws." 

The articles of incorporation omit the word "stipulated" and substitute for 
the phraseology of the statute the following: 

"Such sum of money as is derived from assessing its members in a 
manner provided in the by.-laws of said society." 

It is true that section 9427 provides further that: 

"No company or association shall issue a certificate for a greater 
amount than it is able to pay from the proceeds of one assessment." 

And it is clear that the business of a mutual protective association is to be con­
ducted on the assessment plan. However, as I interpret the statute an association 
organized under it ii required to issue certificates calling for the payment of 
stipulated sums, conditioned however upon the realization of such fixed amount 
from the assessments made to meet the same in the event the accumulations of 
the company are not sufficient for such purpose. 
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Section 9432, G. C., provides in this connection as follows: 

"Xo such corporation, company, or association issuing endowments, 
certificates or policies, or undertakings, or promising to pay to members 
during life any sum of money, or thing of value, or certificate, or policy 
guaranteeing any fixed amount to be paid at death, except such fixed 
amounts or endowments be conditioned upon their being realized from 
the assessments made on members to meet them, shall be permitted to do 
business in this state, until they comply with the laws regulating regular 
mutual life insurance companies." 

The exact phraseology of the articles of incorporation would perinit the 
association to provide in its by·laws for paying to the families, heirs, executors, 
administrators or assigns of deceased membe~s an indefinite amount dependent 
upon, for example, the assessment of the then members of the association in a 
certain amount per member. This would make the death benefits purely specula­
tive, which is I think intended to be guarded against by the language 9f the statute. 

Respectfully, 
EDWARD C. TURNER. 

Attorney General. 

684. 

WITNESSES AND JURORS IN MAYOR'S COURT-SAME FEES AS WIT­
NESSES BEFORE JUSTICE OF PEACE-FEES PAYABLE FROM 
COUNTY TREASURY IN STATE CASES. 

Witnesses and jurors in the mayor's court are entitled to the same fees as 
witnesses before justices of the peace, which fees are fixed by section 3011, G. C. 

ht all state cases, whether prosecuted to conviction or 1tot, such fees are 
payable from the county treasury on the certificate of the mayor and the warrant 
of the county auditor. 

CoLUMBus, OHio, August 5, 1915. 

Bureau of Inspection mtd Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of July 18, 1915, you submitted an inquiry to me 

for official opinion, as follows: 

"\Ve are enclosing letter form :\1. R. Talbot, mayor of Urbana, Ohio, 
which presents some new questions. 

"In this particular instances the mayor summoned a jury in a mis­
demeanor case and the defendant was acquitted. The charge in this case 
was filed by a chief of police, and under section 13499, General Code, a 
chief of police is not required to give security for costs. We are of the 
opinion, as there was no conviction in this case, that neither the mayor 
nor chief of police is entitled to any fees allowed to them by the commis­
sioners under section 3019, General Code, but we are in doubt as to how 
the jurors and witnesses may be paid. See opinion of Attorney General 
T. S. Hogan, No. 986, rendered this department June 17, 1914." 
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The letter of the mayor of Urbana, enclosesd with your letter, is as follows: 

"Will you kindly inform me how to proceed in the following case? 
"An affidavit was filed in the mayor's court under section 12423 of 

the General Code. The mayor elected to try the case under section 4532 
of the General Code. 

"An ordinance has been duly and regularly passed under section 4552 
of the General Code providing for a list of jurors and the same were 
properly filed at the time designated. 

"Section 4534 provides as follows: 
"'* * * Except as herein otherwise provided, witnesses and jurors 

shall receive the same compensation as witnesses before justices of the 
peace.' 

"Section 4555 reads as follows: 
·" 'In cases for the violation of ordinances, the fees of witnesses and 

jurors shall be paid, on the certificate of the officer presiding at the trial, 
from the corporation treasury, and in state cases on like certificate from 
the county treasury.' 

"Section 4556 provides for city cases only. 
"The above sections are the only authority found covering this class 

of cases. 
"The officers come within the section governing state failure cases 

and we must look to the co'unty commissioners for our fees. 
"The above case was tried to a jury and the defendant was acquitted. 

The charge was filed by the chief of police and the arrest was made upon 
a legally issued warrant. 

"I can find no authority under which I can certify the witness and 
jury fees to the county commissioners. 

"The law seems to contemplate the same proceedings before a mayor 
as those followed in the court of common pleas. 

"To what amount are witnesses and jurors each entitled as per diem?" 

So far as I am able to find there is no specific provision of the statute relative 
to the fees to be paid in criminal cases before a justice of the peace, but section 
3011, G. C., provides as follows: 

"In all cases not specified in this chapter, each person summoned as a 
witness shall be allowed fifty cents for ·each day's attendance, and the 
mileage herein specified. When not summoned, each person called upon to 
testify in a cause shall receive twenty-five cents.'' 

I believe the above section to be ample authority for the fixing of the fees 
in a criminal case for a witness at fifty cents and mileage. 

Section 13499, G. C., cited by you provides as follows : 

"When the offense charged is a misdemeanor the magistrate, before 
issuing the warrant, may require the complainant, or, if he considers the 
complainant irresponsible, may require that he procure a person to become 
liable for the costs if the complaint be dismissed, and the complainant or 
other person shall acknowledge himself so liable and such magistrate shall 
enter such acknowledgment on his docket. Such bond shall not be re­
quired of a sheriff, deputy sheriff, constable, marshal, deputy marshal, 
watchman or police officer, when in the discharge of his official duty." 
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Therefore, the mayor was unauthorized to require security for costs in the 
particular prosecution under consideration. 

The opinion to which you refer as having been rendered by my predecessor, 
::\Ir. Hogan, contains two questions. The second question is the one which is 
pertinent to your inquiry. The said second question is as follows: 

"2. In view of the provisions of sections 3016, 3017 and 3018, G. C., it 
appears that fees of witnesses in misdemeanor cases are not payable 
from the county treasury when testifying before justices of the peace, 
mayors and police justices, yet section 4555, G. C., seems to authorize a 
mayor to certify such fees out of the county treasury. Because of these 
apparent conflictions this department requests your ruling or opinion 
upon the questions herein set forth." 

The answer thereto is as follows : 

"Answering your second question. Sections 3016 and 3018 of the 
General Code are as follows : 

"'Section 3016. In felonies, when the defendant is convicted the costs 
of the justice of the peace, police judge, or justice, mayor, marshal, chief 
of police, constable and witnesses, shall be paid from the county treasury 
and inserted in the judgment of conviction so that such costs may be paid to 
the county from the state treasury. In all cases, when recognizances 
are taken, forfeited and collected and no conviction is had, such costs 
shall be paid from county treasury.' 

"'Section 3018. In felonies, fees of witnesses before justices of the 
peace, mayors, and police justices, shall be paid upon the allowance of the 
commissioners from the county treasury, on the certificate of such officer, 
notwithstanding the state has failed.' 

"Under these sections payment of witness fees from the county treasury 
in criminal cases is authorized in all cases of felony, and in misdemeanors 
only when recognizances are taken, forfeited and collected upon failure of 
conviction. 

"Section 4555, General Code, to which you refer, is as follows : 
"'In cases for the violation of ordinances, the fees of witnesses and 

jurors shall be paid, on the certificate of the officer presiding at the trial, 
from the corporation treasury, and in state cases on like certificate from 
the county treasury.' 

"This statute requires fees of witnesses in state cases to be paid 
from the county treasury upon the certificate of the presiding officer at the 
trial. 

"I am of the opinion that the effect of this statute is not to authorize 
the payment of fees, but rather to specify the mode of procedure requisite 
for the payment of such fees as are authorized by sections 3016 and 3018 
above quoted. The effect of section 4555, General Code, therefore, is to 
require a certificate of the mayor as a condition precedent to the payment 
of such fees as are authorized by the above sections, to wit: Those 
that accrue in the prosecution of felonies before a mayor, and in those 
misdemeanors only where recognizances are taken, forfeited and collected 
and no conviction had.'' 

I am unable to agree with the opinion of Mr. Hogan for the reason that as 
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I view it sections 3016 and 3018, G. C., are only applicable to felony cases. Section 
3016 of the General Code is a codification of section 1306, R. S. In 78 0. L., page 
201 section 1306 was amended to read as follows: 

"In all felonies, when the defendant is convicted, the costs of the 
justice of the peace, police judge, or justice, mayor, marshal, constable 
and witnesses, shall be paid out of the county treasury and inserted in 
the judgment of conviction, so that, except in capital cases, the same 
may be paid to the county out of the state treasury; provided, in all such 
cases, when recognizances are taken, forfeited and collected, and in which 
there is no conviction, said costs shall be paid out of the county treasury." 

It is to be noted that in the act found in 75 0. L., the language is "in all 
such cases." The words "in all cases," as used in the General Code, were originally 
"in all such cases," referring of course to the language "in all felonies" used at 
the beginning of the act. In 96 0. L., this act was amended so as to include 
"chief of police," and at that time the word "such," as used in the proviso, was 
left out. However, I do not believe that the mere omission of the word "such" 
would broaden the section so as to make it apply to other than felonies. 

Furthermore, in the opinion of Mr. Hogan, he states that the effect of section 
4555, G. C., is not to authorize the payment of fees, but rather to specify the mode 
of procedure of the payment of all such fees as are authorized by sections 3016 
and 3018. Said sections only apply to felony cases, and since there would be no 
jurors in a felony case before a magistrate, the said section must undoubtedly 
refer to misdemeanors. 

Section 4554, G. C., referred to by the mayor of Urbana in his letter, provides 
in part as follows: 

"* * * Except as herein otherwise provided, witnesses and jurors 
shall receive the same compensation as witnesses before justices of the 
peace." 

Section 4555, G. C., provides as follows : 

"In cases for the violation of ordinances, the fees of witnesses and 
jurors shall be paid, on the certificate of the officer presiding at the trial, 
from the corporation treasury, and in state cases on like certificate from 
the county treasury." 

It appears, therefore, that witnesses and jurors _in a mayor's court are to 
receive the same compensation as witnesses before a justice of the peace which, 
under the provisions of section 3011 is fixed at 50 cents for each day's attendance 
and the mileage specified. 

Section 4555 states that the fees of witnesses and jurors shall be paid, 
upon the certificate of the officer presiding at the trial in state cases, from the 
county treasury. There is no doubt, therefore, in my mind that the fees of both 
witnesses and jurors are to be paid, upon a certificate of the mayor, in state 
cases from the county treasury. Nor do I believe that it is necessary that the 
said fees should be allow~d by the county commissioners before being paid. 

Section 2460, G. C., provides in part as follows: 

"Xo claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, 
or is authorized to be fixed by some other person or tribunal, in which case 
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it shall be paid upon the warrant of the county auditor, upon the proper 
certificate of the person or tribunal allowing the claim. * * *" 

Since section 4555, G. C., directs that payments shall be made from the county 
treasury upon the certificate of the mayor in state cases, and since the amount 
thereof is fixed by law, I am of the opinion that the amount so certified shall 
be paid upon the warrant of the county auditor without the intervention of the 
county commissioners. Respectfully, 

685. 

Enw ARD C. TuRNER, 
Attorney General. 

PRISONERS BECO:\IING INSANE IN PENITENTIARY OR REFORMA­
TORY AND SENT TO COLU:\IBUS STATE HOSPITAL RE:\IAIN CON­
STRUCTIVELY IX FIRST XA:\1ED IXSTITUTION-SUBJECT TO 
TRANSFER TO LI~IA STATE HOSPITAL-EXA?\fTNATION OF SUCH 
CONVICTS MAY BE :\1ADE AT PENITENTIARY OR REFOR::\I:ATORY 
-PROBATE JUDGE :\IAY HOLD INQUEST AT INSTITUTION SHEL­
TERING INSANE PERSOX. 

Prisoners becoming insane in the penitentiary or reformatory and sent to the 
Columbus state hospital for treatment, unde1· the provisions of sections 2222, et seq., 
G. C., remain constntctively i11 the penitentiary or reformatory a11d are subject to 
transfer to the Lima state hospital under the provisions of sections 2216, et seq., 
G. C. 

Examination prescribed under section 2216, G. C., may be made at the Columbus 
state hospital or Ohio hospital for epileptics, thereby obviating the 11ecessity of 
returning the convicts to the penitentiary or reformatory for such examination. 
Probate judge may hold the inquest at the institution sheltering the insane prisoner. 

CoLUMBUS, Oaro, August 5, 1915. 

DR. C. F. GILLIAM, Superintendent of Columbus State Hospital, Columbus, Ohio. 
MY DEAR DoCTOR :-Permit me to acknowledge receipt of your request for 

an opinion under date of July 28, relative to the transfer of patients in your 
hospital to the Lima state hospital, which request is as follows: 

"The Lima state hospital being now open for the reception of patients 
I am trying to make arrangements for the transfer of a number of patients 
from the Columbus state hospital to the Lima state hospital. 

"Under section 1985 of the General Code is defined the classes of 
patients to be received at that institution. All of these classes can without 
question be transferred on the application of the superintendent of any 
state hospital in Ohio upon approval of the Ohio board of administration 
to the Lima institution with the exception of insane convicts who have 
been received at the Columbus State Hospital from the Ohio penitentiary 
and the Mansfield reformatory. 

"Under section 2216 it is provided that before a convict can be sent 
to the Lima state hospital he shall be probated from the court in the 
county in which the institution is located by two physicians not connected 
with the institution in which the convict is an inmate. It is this question 
which is giving us bother in reference to the transfer. Under section 1993, 
page 448, volume 103 of the year book 1913, the board of administration 
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is empowered, upon the _request of the superintendent, to transfer to Lima 
all dangerous and homicidal cases. Some authorities have put the con­
struction upon this section that it gives the power of transfer of all classes 
of patients, while others feel that this does not repeal that section or apply 
to that section which requires an inquest of convicts to be held by a 
regular probate court. 

"It is this latter phase of the question that I would like to have an 
opinion from you in regard to. Whether these convicts who are now in 
my custody, and who were sent to me from the Ohio penitentiary and the 
Mansfield reformatory, and who have _never had a regular inquest of 
lunacy by a regular court will have to be subjected to such an inquest or not. 
As this matter has been held in abeyance for some time past, awaiting a 
decision of this question, early action from your office will be very greatly 
appreciated, and greatly facilitate the transfer of the patients. 

"Hoping for an early reply, and that I have put this matter in such a 
way that you will understand the question at issue, I am * * *." 
Sections 1985, 2216, 2221, 2222 and 2223 of the General Code, are as follows: 

"Section 1985. The Lima state hospital shall be used for the custody, 
care "and special treatment of insane persons of the following classes: 

"1. Persons who become insane while in the state reformatory or the 
penitentiary. 

"2. Dangerous insane persons in other state hospitals. 
"3. Persons accused of crime, but not indicted because of insanity. 
"4. Persons indicted, but found to be insane. 
"5. Persons acquitted because of insanity. 
"6. Persons adjudged to be insane who were previously convicted of 

crime. 
"7. Such other insane persons as may be directed by law. 
"Section 2216. When the physician of the penitentiary or reformatory 

reports in writing to the wa~:den or officer in charge thereof, that in his 
opinion a convict confined therein is insane,. such warden or officer shall 
apply to the probate court of the county in which the institution is located, 
for an examination to be made of such convict by two physicians of at 
least three years' practice in the state, not connected with the penitentiary 
or reformatory, and to be designated by the court. If satisfied after a 
personal examination that the convict is insane, they shall so certify in the 
form and manner prescribed for the commitment of insane persons to state 
hospitals. 

"Section 2221. When an insane convict confined in the Lima state 
hospital, whose term of sentence has not expired, has been restored to 
reason, and the superintendent of the hospital so certifies in writing, he 
shall be transferred forthwith to the penitentiary or reformatory from 
which he came. The officer in charge shall receive such convict into the 
penitentiary or reformatory'. 

"Section 2222. When a convict in the penitentiary or the reformatory 
becomes insane, the warden of the penitentiary or the superintendent of 
the reformatory shall give notice to the physician thereof, who shall 
forthwith examine the convict. If upon examination he is of the opinion 
that the convict is insane, the physician shall so certify to the warden, or· 
superintendent. If the Lima state hospital is not then open to receive such 
convict, the warden shall forthwith confine the convict in the insane 
department of the penitentiary. The superintendent shall present to the 
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board of managers of the reformatory the certificate of such physician. 
In such case the board of managers may order the superintendent to 
remove the convict to the Columbus state hospital, and the. superintendent 
of such hospital shall set apart a portion of the hospital wherein such con­
vict shall be confined. 

"Section 2223. Should it be necessary after a convict is so confined 
in the insane department of the penitentiary, evidenced by the certificate 
of the superintendent of the Columbus state hospital and the physician 
of 'the penitentiary, the board of managers of the penitentiary may order 
the warden to remove such insane convict to the Columbus state hospital 
and the superintendent shall set apart a portion of the hospital wherein 
such insane convict shall be confined." 

In the second paragraph of your letter you state that under section 1985 all of 
the classes of patients therein defined can, without any question, be transferred 
to the Lima state hospital on the application of the superintendent of any state 
hospital in Ohio, and upon the approval of the board of administration, with the 
exception of insane convicts who have been received at the Columbus state hospital 
from the Ohio penitentiary and the Mansfield reformatory, and in support of your 
contention you refer to tbe provisions of section 1993 of the General Code as 
amended, page 448, Vol. 103 Ohio Laws, and which is as follows: 

"The superintendent of a state hospital for insane may make applica­
tion to the Ohio board of administration for an order of transfer to the 
Lima state hospital of any or all inmates thereof that exhibit dangerous 
or homicidal tendencies, rendering their presence a source of danger to 
others. The board, upon satisfaction that such order is advisable, may 
order the transfer of such persons to the Lima state hospital." 

Under the provisions of the section just quoted there are only two classes of 
patients which may be transferred from a state hospital for the insane.to the Lima 
state hospital, namely: dangerous insane persons, or insane persons exhibiting 
dangerous or homicidal tendencies, rendering their presence a source of danger 
to others. 

With reference to the transfer of the insane of the Columbus state hospital 
who have become inmates thereof through the operation of section 2222 of the 
General Code, by reason of their becoming insane while imprisoned in the state 
reformatory or penitentiary, the question arises as to the status of such inmates, 
that is as to whether or. not they are in reality inmates of the Columbus state 
hospital for the insane, or are they simply being cared for there temporarily on 
account of their physical or mental condition, owing to the lack of provision for 
such c~re or treatment at the reformatory or penitentiary and to be regarded as 
being constructively in the penitentiary or reformatory and, if so, under what condi­
tions and circumstances may they be transferred to the Lima state hospital, if 
at all? 

Unless such patients are constructively inmates of either the penitentiary or 
reformatory, there is no provision for transferring them to the Lima state hospital, 
unless they exhibit "dangerous or homicidal tendencies rendering their presence a 
source of danger to others," as provided for in section 1993 of the General Code, 
as amended, supra. 

Without setting out all of the related statutes, I am of the opinion that insane 
prisoners ·transferred from either the penitentiary or the state reformatory remain 
inmates of the respective penal institutions and are still constructively in those 
penal institutions. 
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That the Lima state hospital was primarily intended as a place for the care, 
custody and control of the criminal insane and insane criminals is made apparent 
from the fact that under the provisions of the original act, which is to be found 
on pages 236 to 241, inclusive, of the 98 Ohio Laws, it is the clear intention of the 
legislature to relieve the penitentiary and the reformatory from the care of such of 
its inmates as might become insane while in the penitentiary and the state reforma­
tory, and to afford necessary medical attention to such inmates at the earliest 
possible date, in view of the provisions of section 25 of the act, to be found on 
page 241 of Vol. 98 of the Ohio Laws, which section is as follows: 

"This act shall go into effect on and after its passage, except that 
the provisions of sections twelve (12) to fifteen (15) inclusive shall not 
have the force of law until the Lima state hospital is ready for the recep­
tion of inmates, which fact shall then be certified to the courts by the 
governor and secretary of state." 

Under the provisions of the section quoted the two classes of patients to be 
received at the Lima state hospital before its final completion were designated in 
section 2 of the act in the language as follo~s: 

"1. Pers9ns who become insane while in the penitentiary and state 
reformatory. 

"2. Dangerous insane persons now in other state hospitals." 

The reception of the other classifications of patients to be received at the 
Lima state hospital was, under the provisions of section 25, deferred or postponed 
until the fact that the Lima state hospital was ready for the reception of inmates 
was certified to the courts by the governor and the secretary of state. 

Section 8 of the act, page 237 of 98 Ohio Laws, is as follows: 

"Admission of inmates during the period of construction. Inmates may 
be admitted to the Lima state hospital after the work of construction has 
progressed to such an extent that they may be safely and properly kept. 
Said inmates are to be admitted as hereinafter provided, but preference 
shall first be given to insane criminals." 

From a reading of section 8 it is seeti that it is clearly expressed that pref­
erence shall first be given to insane criminals. Assuming, then, that inmates of 
the Columbus state hospital who have been sent there under the provisions of 
sections 2222 and 2223 of the General Code, quoted above, are constructively in 
the penitentiary or reformatory by reason of the fact that they have the status of 
prisoners serving sentences for crime and have been temporarily placed in the 
Columbus state hospital for the insane for treatment, resort must be had to the 
provisions of section 2216 of the General Code, to provide the manner of procedure 
under which they may be transferred to the Lima state hospital. 

Section 2216, quoted above, provides for an examination to be made of the 
convicts who become insane while in the penitentiary or reformatory by two 
physicians of at least three years' practice in the state, not connected. with the 
penitentiary or reformatory and to be designated by the probate court of the 
county in which the institution is locatt;d, which, in the case under consideration,' 
the convict or convicts being constmctively in the penitentiary, located at Columbus, 
in the county of Franklin, or in the reformatory, located at :\Iansfield, in the 
county of Richland, would be in the counties of Franklin and Richland. No 
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particular trouble should be experienced here, as the respective probate courts of 
Franklin and Richland counties have the power and authority to designate phy­
sicians located in the same county as the state hospital, if desirable. 

Further, the insane persons need not be returned actually to the respective 
penal institutions for examination, as the necessary examinations may be made 
at the Columbus state hospital for the insane, or, in the case of insane prisoners 
who have been sent to the Ohio hospital for epileptics under the provisions of 
sections 2222 and 2223 of the General Code, the examinations may be made at 
that institution by the designated physician and their report made to the respective 
probate courts by which they were appointed. 

Section 1955 of the General Code, which relates to an examination by the 
probate court of an insane person out of court, is as follows: 

"If, by reason of the character of the affliction or insanity, it is deemed 
unsuitable to bring such person into such probate court, the probate judge 
shall personally visit such person and certify that he has so ascertained 
the condition of the person by actual inspection, and all proceedings as 
herein required may then be !)ad in the absence of such person." 

Under the section quoted above the probate judge of either Franklin or 
Richland county, if necessary or desirable, might personally visit the Columbus 
state hospital or the Ohio ho·spital for epileptics for the consideration of the 
cases under their jurisdiction and then make appropriate findings in their respec­
tive counties. 

In so far as section 1993 of the General Code, as amended, page 448 of 103 
Ohio Laws, is concerned, it would not have the effect of repealing or modifying 
the provisions of sections 2216, et seq., of the General Code, as it relates specifi­
cally to hospital patients as distinguished from penitentiary or reformatory inmates, 
and the transfer of such hospital patients is not attended with the formalities 
prescribed for the transfer of the inmates of the penitentiary or reformatory 
coming under the provisions of section 2216 and succeeding sections, of the General 
Code. 

Taking the view, therefore, that the inmates of the Columbus state hospital 
who have been placed there under the operation of sections 2222 and 2223 of the 
General Code, are constructive in the penitentiary or in the reformatory, it is my 
opinion that before such persons may be transferred to the Lima state hospital 
the formalities provided in sections 2216, et seq., must be complied with, and the 
transfer may only be made on the order of the probate court of the county in 
which the institution in which the convict is an inmate is located. 

The status of the inmates of the Lima state hospital who may be sent there 
under the provisions of sections 2216, et seq., of the General Code, is that of prisoners 
receiving treatment on account of insanity as distinguished from the other inmates 
of the Lima state hospital who may he committed other than under the provisions 
of section 2216, et seq., of the General Code, and this view is supported by the 
provisi-ons of sections 1995 and 1996 of the General Code, which provide for an 
examination by the probate court of Allen county to determine the question of 
sanity or insanity of an inmate of the Lima state hospital serving sentence if an 
application is made by the superintendent of the Lima state hospital for the further 
detention of the prisoner on the ground that the prisoner is still insane at the 
expiration of his sentence. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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686. 

COUNTY COMMISSIONERS-WITHOUT AUTHORITY TO PAY FEES OF 
MAYOR OR MAGISTRATE UNDER SECTION 12384, G. C.-SECTION 
4132, G. C., NOT ENTIRELY INCONSISTENT WITH ·SECTION 12384, 
G. C.-FEES IN EVENT OF SENTENCE TO WORKHOUSE OF PRIS­
ONERS FOR MISDEMEANORS-AMOUNT OF MILEAGE ALLOWED 
FOR TRANSPORTATION OF PRISONERS TO WORKHOUSE-SEC­
TION 12385, G. C., APPLIES ONLY WHEN WORKHOUSE IS SITU­
ATED IN COUNTY OTHER THAN THAT IN WHICH SENTENCE IS 
IMPOSED-HOW.OTHER FEES ARE PAID-MARSHAL AND CHIEF 
OF POLICE NOT ENTITLED TO FEES UNDER SECTION 4132, G. C. 

Section 12384, G. C., affords no authority to county commissioners to pay any 
fees of officers concerned in the prosecution of a person sentenced to a workhattse 
under the terms therein contemplated. 

Section 4132, G. C., relating to tlze payment of certain fees in the event of 
sentence to a workhouse, is not wholly inconsistent with section 12385, G. C., relat­
ing to transportation fees in cases wherein the workhouse is located in a county 
other than one in which the sentence is imposed. Therefore the latter, which was 
of later enactment, did not repeal the former by implication and affects the former 
only in so far as the mileage which might be allowed and paid thereunder for the 
transportation of prisoners to the workhouse is concerned. The special fees pro­
vided for by section 12385, G. C., are a substitute for such n~ileage but not for 
other fees which might lawfully be charged by the officers charged with the execu­
tion of the sentence of i1nprisonment in the workhouse; moreover section 12385, 
G. C., applies only when the workhouse is situated in a county other than that in 
which the sentence is imposed. 

Section 4132, G. C., is not to be so interpreted as to provide a special method 
of payment of all fees of all officers concerned in the prosecution of a case. in 
which a sentence to a workhouse is imposed, but its "provisions relate only to the 
fees of the officer charged with the execution of the sentenc.e, for services in con­
nection with the conveyance of the convict to the workhouse. 

Other fees of the officers concerned in a prosecution for a misdemeanor which 
terminates in a workhouse sentence may be allowed and paid from a public treasury 
only by virtue of section 3019, G. C., and under the conditions and restrictions 
therein imposed. 

No fees may be lawfully taxed or paid to a marshal or chief of police under 
section 4132, G. C., for services in conveying a prisoner sentenced in a mayor's 
court for a misdemeanor to a workhouse in the execution of a sentence of such 
mayor. 

CoLUMBUS, Omo, August 5, 1915. 

HoN. S. W. ENNIS, Prosecuting Attorney, Paulding, Ohio. . 
DEAR SIR :-I acknowledge receipt of your letter of July 15, 1915, requesting 

my opinion as follows : 

"Where a prisoner is sentenced to the workhouse by a mayor or mag­
istrate for a misdemeanor not in violation of a village ordinance, can the 
county commissioners, under section 12384, pay the mayor's or magis­
trate's fees, or does this section relate only to the maintenance of the 
prisoner while in the workhouse? 
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"In the opmton of Attorney General Hogan, number 21, of the date 
of January 6, 1913, he holds that 5ection 4132 is repealed by implication. 

"Section 12385 provides means for the payment of the transportation 
of a prisoner to the workhouse, but makes no provisions for the -payment 
of the other fees of a constable or marshal. 

"Is section 4132 repealed by implication so far as it relates to the fees 
of the justice, mayor, marshal or constable, or so much thereof as only 
relates to the transportation of the prisoner? 

"Can the county commissioners allow the fees of a mayor, magistrate, 
constable and marshal in cases where a party has been convicted before 
their courts and sentenced to the workhouse under provisions of section 
3019 of the General Code of Ohio, or will they have to be allowed in the 
manner provided by section 4132 of the General Code of Ohio? How 
shall their fees be paid in such cases?" 

The sections of the General Code necessary to be considered in answering 
your several questions are as follows: 

"Sec. 3019. In felonies wherein the state fails, and in· misdemeanors 
wherein the defendant proves insolvent, the county commissioners, at any 
regular session, may make an allowance to any such officers in place of 
fees, but in any year the aggregate allowances to such officer shall not 
exceed the fees legally taxed to him in such causes, nor in any year shall 
the aggregate amount allowed an officer exceed one hundred dollars. 

"Sec. 4132. The officer having the execution of the final sentence of 
a court, magistrate or mayor, shall cause the convict to be conveyed to the 
workhouse as soon as practicable after the sentence is pronounced, and all 
officers shall be paid the fees therefor allowed by law for similar services 
in other cases. Such fees shall be paid, when the sentence is by the court, 
from the county treasury, and when by the magistrate, from the township 
treasury. 

"Sec. 12384. The commissioners of a county, or the council of a mu­
nicipality, wherein there is no workhouse, may agree with the cily council, 
or other authority having control of the workhouse of a city in any other 
county, or with the board of district workhouses having a workhouse, 
upon what terms and conditions persons convicted of misdemeanors, or of 
the violation of an ordinance of such municipality having no workhouse, 
may be received into such workhouse under sentence thereto. The county 
commissioners, or the council of a municipality, are authorized to pay the 
expenses incurred under such agreement out of the general fund of the 
county or municipality, upon the certificate of the proper officer of such 
workhouse. 

"Sec. 12385. The sheriff, or other officer, transporting a person to such 
workhouse shall have the following fees therefor: six cents per mile for 
himself, going and retuming, and five cents per mile for transporting each 
convict, and five cents per mile going and coming for the services of each 
guard, to be allowed as in penitentiary cases, the number of miles to be 
computed by the usual routes of travel, to be paid in state cases out of 
the general revenue fund of the county on the allowance of the county 
commissioners, and, in cases for the violation of the ordinances of a mu­
nicipality, by such municipality on the order of the council thereof." 

The answer to your first question seems clear to me. I am of the opm10n 
that section 12384, which relates to arrangements between counties and municipali­
ties not having workhouses and counties and municipalities having workhouses, 
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for the keeping of pris<?ners com·ictecl in the former of misdemeanors, does not 
apply to the subject-matter of fees of officers at all. Whatever the word "expenses" 
as used in section 12384 contemplates, it includes only disbursements by the man­
agement of the workhouses which are to be reimbursed by the municipality or 
county whose prisoners are being cared for therein. 

In stating your second question yoi1 refer to the opinion of my predecessor, 
Mr. Hogan, which is found in the report of this department for the year 1913 at 
page 189, volume 1 thereof. I am compeiJed to disagree with Mr. Hogan who 
holds therein that what is now section 4132, G. C., is, in subject-matter, entirely 
covered by section 12385, G. C., a statute of later enactment, so that the former is 
repealed by implication. That this is incorrect is fully established by the case of 
Ketter v. Commissioners, 8 C. C., (n. s.) 73, wherein the relation between these 
two sections, then R. S. sections 2101 and 6801-a, respectively, was considered. 
The court, per Cherrington, ]., points out in the opinion that section. 6801a, now 
sections 12384 and 12385, G. C., has special application to the imprisonment of 
persons convicted under arrangements such as those contemplated in section 12384, 
G. C. Under such circumstances the general assembly deemed it expedient to 
make special provision for the fees of the transporting officers, which would not 
be necessary in cases wherein the workhouse was located in the same municipality 
or county in which the conviction was had. In the language of the court "it will 
be observed that that section (section 6801a R. S., now section 12385, G. C.) 
provides for the transportation of such persons where it is done under an agree­
ment between the commissioners of the county where the conviction took place, 
and where it has no workhouse, and the proper authority in another county where 
a workhouse is located. And it seems to provide simply for the transportation 
and nothing further." 

On the other hand what wa-s then section 2101, R. S., and is now section 4132, 
G. C., was regarded by the court as a general statute applicable to the execution 
of all sentences of imprisonment to workhouses. It is manifest, therefore, that 
section 12385 does not cover the whole ground covered by section 4132, but that 
it relates only to the transportation service, as such, and affords a substitute for 
the mileage which might be charged under the other section in cases in which the 
workhouse is in the same county, and therefore does not work a partial repeal or 
amendment of the former by implication. 

Accordingly I advise, in answer to' your second question, that section 4132, 
G. C., is not repealed by implication. The effect of section 12385 may be best 
described as follows: 

"The special fees for transportation, provided in section 12385, are in 
lieu of the mileage which a sheriff, constable or other officer charg'~d with 
the execution of a sentence of a court or magistrate, might otherwise 
lawfully charge upon the service in return of a writ of mittimus. The 
section applies only when the workhouse to which the convict is trans­
ported is in a county other than the one in which the sentence is imposed; 
so that section 4132 operates without reservation when the sentence con­
templates the transportation of the convict to a workhouse in the county 
in which it is imposed. But as to 'the separate fee for service in return 
of writs exclusive of mileage, the sheriff, constable or other officer is 
entitled to the allowance in payment thereof under section 4132, G. C., 
for services in connection with the transportation of a convict other than 
travel itself, such as the service and return of a writ of mittimus in all 
cases, as well when he is entitled to the fee provided by section 12385 as 
when he is not entitled to such fee." 
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In so answering I must reserve the statement, to be more fully developed in 
answering your third question, that it does not follow that section 4132 provides 
for fees of the justice and mayor or for all fees of the marshal or constable. 

This statement brings me to your third question which involves primarily an 
interpretation of section 4132. It is true that this section provides that "all officers 
shall be paid the fees therefor allowed by law for similar services in other cases," 
and provides how "such fees" shall be paid. It is quite natural to suppose that 
the intention of the legislature was to make special provision for the fees of "all 
officers" performing services in connection with the· prosecution. The context, 
however, indicates a narrower meaning. The word "therefor" is significant. The 
antecedent of this word, in my opinion, is indicated by the first part of the sentence, 
namely, the service of conveying the convict to the workhouse and the service of 
all process in connection therewith for which fees are allowed in other cases for like 
services (other than the specific fee for transportation provided for by section 
12385). Any other interpretation of this section would make the county or town­
ship, as the case may be, liable for all fees of officers earned in the prosecution of 
misdemeanor cases. where a workhouse sentence is imposed, and would make the 
section inconsistent with section 3014, G. C., in part at least, and inconsistent with 
the general policy of the state relative to the recovery of costs in criminal cases. 
I think a clearer view of section 4132 may be had by examining its phraseology as 
originally enacted in 66 0. L., 196, (the section never having been amended since 
its original enactment save in process of codification). In such original form it 
read as follows: 

"It shall be the duty of all officers having the execution of the final 
sentence of any court, magistrate or mayor, sentencing convicted persons 
to such workhouse, to cause such convicts to be conveyed to the same as 
soon as practicable after the sentence is pronounced; and all officers 
shall be paid the fees therefor allowed by law for similar services in other 
cases, such fees to be paid, when the sentence is by the court, out of the 
county treasury, and when by the magistrate, out of the township treasury." 

It will be observed that in codification the phrase "all officers," as it first 
occurs, has been changed to "the officers," but that the same phrase, as it occurs 
the second time in the sentence, has been left unchanged. In my opinion the 
phrase "all officers," in its second use in the original statute', meant "all officers 
having the execution of the final sentence of any court, magistrate or mayor 
sentencing such convicted person to such workhouse," and this meaning is pre­
served in present section 4132, G. C. The section, therefore, applies only to the 
sheriff, constable or marshal· in the execution of a sentence of imprisonment in 
the workhouse and other fees for services in causing "the convict to be conveyed 
to the workhouse." In Ketter v. Commissioners, supra, this section was held to 
authorize the sheriff to charge the statutory fee (other than mileage) for making 
service and return of writ in conveying prisoners from Scioto county to the 
Cincinnati workhouse. 

But for payment of fees for services other than those in connection with 
conveying prisoners to the workhouse out of the. public treasury, recourse must 
be had, in my opinion, to section 3019, G. C., which permits the allowance to justices 
of the peace, police judges or justices, mayors, marshals, chiefs of police and con­
stables, of the fees earned and lost by them in misdemeanor cases by reason of the 
insolvency of the defendant, not exceeding in the aggregate one hundred dollars 
($100.00) in any one year for any one officer. The antecedent of "such officers," 
in section 3019, is evidently the officers mentioned in section 3016, G. C. 

There is no provision for the allowance of fees to the officers referred to in 
section 3019 in misdemeanor cases wherein the prosecution fails. However, your 
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question relates only to cases in which convictions have been had,- and as to such 
cases I advise, in accordance with the foregoing discussion, that all fees of officers, 
excepting those of the officer executing the sentence of imprisonment to the work­
house, for services in connection with conveying the prisoner to such workhouse, 
can be paid from the public treasury only under section 3019, G. C. 

Your question is general, but you mention mayors and marshals in stating the 
same. In order to cover your question fuJly, therefore, it is necessary to deal 
further with one peculiarity of section 4132 which has not thus far been mentioned. 
This section is placed in the Municipal Code and properly so because though 
originally one of the Revised Statutes of general application, it has always been 
found in a group of sections relating to the powers and duties of municipal 
officers. _Section 4132 itself begins by referring to "the officer having the execution 
of the final sentence of a court, magistrate or mayor." There is an evident dis­
crimination he're among the court, the magistrate and the mayor, so that a mayor 
is, in this connection at least, not regarded as either a court or a magistrate. Yet 
when the section comes to provide for the payment of fees, there is provision for 
the method of payment when the sentence is by the court al!d provision when 
the sentence is by the magistrate, but if the mayor be, for the purposes of the 
section, neither a "court" nor a "magistrate" then there is no provision for the 
payment of fees when the sentence is by the mayor. I am informed that the 
practice has been to regard the mayor as a "court" and in misdemeanor cases, 
at least, to allow fees to be paid out of the county treasury. The above cited 
case of Ketter v. Commissioners, does not afford any assistance in this connection 
because that was a case involving the fees of the sheriff, and evidently the con­
victions had been had in the common pleas court. 

The exact question thus raised is as to the fees of the marshal and chief of 
police for execution of a sentence of the mayor's court in misdemeanor cases. 
These fees are fixed, if at aJI, by section 4387 with respect to the marshal and by 
section 4534 with respect to the chief of police, respectively. Both provide that 
in the one case the marshal and in the other case the chief of police shall receive 
"the same fees as sheriffs and constables in similar cases." The fee of the sheriff 
for serving writs is seventy-five cents for the first name on the writ and twenty­
five cents for each additional name and in addition thereto eight cents per mile 
going and returning. (Section 2845, G. C.) The fees of the constable for 
similar services are different. (See section 3347, G. C.) Therefore, the sections 
which attempt to prescribe the fees of the marshal and chief of police as the 
same as those aJlowed to sheriffs and constables for similar services are meaning­
less. In the case of State ex rei. Ribble v. Kleinhoffer, recently decided by the 
supreme court, analagous language in the statutes relative to the fees of agents 
of a humane society was held void for uncertainty, ·and in view of this decision 
I am of the opinion that no fees are legaJly taxable to a chief of police or to a 
marshal in a misdemeanor case, for the services referred to in section 4132, G. C. 
It seems therefore unnecessary to consider the significance of the omission of the 
word "mayor" from the last clause of the section in the face of its inclusion in 
the first clause thereof. Were it necessary to do so; however, I would be of the 
opinion that such omission would make it impossible to pay any fees thereunder 
out of the county or township treasury when the con·viction has been had in 
a mayor's court. 

RespectfuJly, 
Eow ARD C. TuRNER, 

Attorney General. 
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687. 

BOXDS IS~UED BY TOW~SHIP TRUSTEES U~DER SECTION 7004, G. 
C., ARE WITHIN ALL LDIITATIONS OF SMITH ONE PER CENT. 
LA W-EXCEPTI0~-BO~DS ISSUED PRIOR TO JUNE 2, 1911. 

Botzds issued by township trustees under section 7004, G. C., do not constitute 
an indebtedness incurred by a vote of the people u:ithin the meaning of the Smith 
one per cent. law, section 5649-2, G. C., and the journal entry in State es rel. v. 
San::enbaclzer, 84 0. S., unreported. Levies to pay such bonds are levies for 
township purposes. Accordingly, such levies are within all the limitations of the 
Smith law, escept as to levies on account of bonds issued prior to June 2, .1911. 

CoLUMBus, OHio, August 5, 1915. 

HaN. HuGH F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of July 27, 1915, which is 

as follows: 

"Under section 6977 two townships of this county by a majority vote 
carried the proposition for, 'road improvement by general taxation;' one 
township on July 23, 1910, and one township on February 19, 1912. 

"Both townships have issued bonds for the purpose of providing the 
money necessary to meet the expenses of improving such roads under 
section 7004. 

"The amount of bonds issued by each township is well within the 
limitations of sections 7005 and 3954 of the General Code, and sections 
5649-1 and 5649-1a passed February 16, 1914, volume 104, page 12, seems 
to take care of any levy for the interest and principal of said bonds within 
the 15 mill limitation. 

"First. May the trustees of these townships issue bonds herafter 
under authority of section 6977 and section 7004 and levy for sinking 
fund and interest over the one per cent. limitation under section 5649-2 
volume 103, page 552? 

"Second. May the trustees of these townships issue bonds hereafter 
under section 7004 and levy a tax in excess of the two mill limitation 
under section 5649-3a, volume 102, page 271 ?" 

My predecessor, ::VIr. Hogan, held in an opinion rendered under date of May 
13, 1912, to Hon. Don J. Young, prosecuting attorney, Norwalk, Ohio, found in 
vol. II of the annual report of the attorney general for that year, at page 1335, 
that bonds issued under section 7004, G. C., do not constitute "indebtedness incurred 
by a vote of the people," although their issuance is dependent upon the favorable 
vote of the electors of the township upon the question of "road improvement 
by general taxation"for the reason that the electors do not vote upon any particular 
indebtedness, nor does the issuance of bonds necessarily follow a favorable vote 
under the related statutes. On the contrary the vote merely fixes the policy 
of the township 'with respect to the improvement of its public roads by author­
izing such improvement to be made by general taxation rather than by special 
proceedings involving the· assessment of benefited property. Such a vote determines 
the policy of the township for an indefinite period of time, and such policy remains 
effective until an election for the reversal thereof is successfully held under sections 
7001, et seq., G. C. 

These considerations induced my predecessor to adopt the conclusion that 

8--Vol. II-A. G. 
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levies for sinking fund and interest purposes on account of the bonds issued under 
section 7004, G. C., are not exempted from the ten mill limitation of the Smith 
one per cent. law by the last clause of section 5649-2, G. C. 

In like manner, Mr. Hogan reached the conclu~ion that the decision in State 
ex rei. v. Sanzenbacher, 84 0. S. unreported, did not apply to such levies so as to 
make them exempt· from the limitation of two mills on levies for township 
purposes. 

Mr. Hogan further held that inasmuch as all the proceedings under sections 
6976-7008, G. C., are taken by the township as such and administered by the trustees 
of the township in their· official capacity, the levies in question could not be 
regarded as levies in special districts created for road improvements, within the 
meaning of section 5649-3a, G. C. 

I agree with Mr. Hogan's opinion, and. in addition thereto may state that 
none of the amendments of the Smith one per cent. law, enacted subsequently 
to the rendition of his opinion, would affect the application of his conclusions to 
the facts stated by you. 

My answer to both of your questions is, therefore, generally in the negative. 
An exception must, however, be made with respect to so much of the levy 

for interest and sinking fund purposes as represents the retirement of bonds issued 
prior to June 2, 1911, if such there be. You state that one township voted on 
the proposition on July 23, 1910, and it is possible that in that township bonds 
may have been issued prior to the date above named. If that is the case, levies on 
account of these bonds are outside of the ten mill limitation of section 5649-2 and 
the two mill limitation of section 5649-3a of the General Code, but are within the 
fifteen mill limitation of the law. 

688. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

LONGVIEW HOSPITAL-XOT A STATE HOSPITAL-PATIENTS CAN­
NOT BE TRANSFERRED TO LIMA STATE HOSPITAL. 

Lo11gview hospital is not a state hospital, a11d patients cannot be transferred 
to Lima state hospital. 

CoLUMBus, OHIO, August 5, 1915. 

Board of Directors of Lo11gview Hospital, Cincinnati, Ohio. 
GENTLEMEN :-1 am in receipt of a letter under date of July 16, 1915, from 

Mr. Herman P. Goebel, Cincinnati, Ohio, requesting my opinion. This letter is 
in part as follows: 

"I am a member of the board of directors of Longview hospital and 
write at the instance and request of that board. You· are aware that the 
Ohio state board of administration is about to arrange for the transfer 
of the insane criminals and criminal insane from the various state insane 
institutions to the Lima institution. Some question has arisen as to whether 
such patients now confined at Longview hospital can be transferred by 
the Ohio state board of administration to the Lima institution." 
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Section 1985 of the General Code provides who may be admitted to the Lima 
state hospital and is as follows: 

"The Lima state hospital shall be used for the custody, care and special 
treatment of insane persons of the following classes: 

"1. Persons who become insane while in the state reformatory or the 
penitentiary. 

"2. Dangerous insane persons in other state hospitals. 
"3. Persons accused of crime, but not indicted because of insanity. 
"4. Persons indicted, but found to be insane. 
"5. Persons acquitted because of insanity. 
"6. Persons adjudged to be insane who were previously convicted 

of crime. 
"7. Such other insane persons as may be directed by law." 

It will be noted that paragraphs one and two of sectio~ 1985, above quoted, 
are the only provisions for the transfer of patients from other institutions to the 
Lima state hospital, and inasmuch as paragraph one applies solely to the state 
reformatory and the pentitentiary, any transfers made from Longview hospital 
to the Lima state hospital would have to be by virtue of paragraph two. Attention 
is called to the wording of paragraph two, to wit : "Dangerous insane persons 
in other state hospitals." The answer to your question, therefore, depends upon 
whether or not the Longview hospital is a "state" hospital. 

It is true that appropriations are made by the state of Ohio for the partial 
maintenance of the Longview hospital and the validity of such appropriations 
was upheld in the case of State ex rei. v. Oglevee, 36 0. S., 211, on the ground 
that Longview hospital was a public institution and could therefore be supported 
by state funds. It is equally true, however, that the directors of the Longview 
hospital are not appointed by the governor and this was upheld in the case of 
Chalfant v. The State, 37 0. S., 60, the court holding that' Longview hospital, 
while it was a public institution thus recognizing the distinction made in 36 0. S., 
supra, was not a "state" institution. The following is quoted from tht: opinion 
of White, J., page 62: 

"There is no constitutional inhibition against authorizing a county, or 
the municipalities of the state establishing such institutions. All institu­
tions for these purposes are not required to be state institutions; but when 
state institutions are created for the purpose, the constitution requires 
the trustees to be appointed in the mode therein provided. 

"The provision has no application to institutions for these purposes 
founded by individuals, or particular localities, under authority granted for 
the purpose. Xor do such institutions become state institutions from the 
fact that they are subject to legislative government and control. All 
institutions and corporations created for public purposes are subject 
to be thus governed. 

"1\ or is the character of the institution affected by the fact that the 
legislature has contributed to its support. The institution was created 
to administer in a particular county a public charity, which the state is 
enjoined to foster, and there is no inhibition against the general assembly 
giving it such aid as it may deem just." 

Under date of December 12, 1911, my predecessor, Hon Timothy S. Hogan, 
rendered an opinion addressed to the Ohio board of administration, which opinion 
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is found in vol. II of the annual report of the attorney general for 1911-1912, at 
page 944, in which he held : "The Longview hospital is not a state institution." 
The following is also quoted from the foregoing opinion: 

"It is evident that the legislature in passing the act creating your board 
(102 0. L., 211) recognized the fact that said asylum is not a state 
institution under the then existing laws and said decision, for in section 
4 which provided for your board's assuming the management and control 
of the institutions of the state it did not include the Longview hospital, 
and I am of the legal opinion that your board has nothing to do with 
the management or control of said institution either as to officers, employes 
or rules and regulations governing the same." 

I concur in the conclusion reached in the foregoing opinion and hold that the 
Longview hospital is not a "state institution" and therefore does not come within 
the provisions of paragraph two of section 1985 supra, providing for the transfer 
of "dangerous insane persons now in other state hospitals" to the Lima state 
hospital. 

This conclusion is further supported by the provisions of house bill No. 532 
passed by the general assembly April 28, 1913, and approved by the governor 
May 6, 1913, found in 103 0. L., page 754, which provides that the Ohio board 
of administration and the county commissioners of Hamilton county are author­
ized and empowered to contract for the rental and use and provide for the ultimate 
purchase by the state for a hospital for the insane of the property occupied and 
used as the Longview hospital for the insane, and providing that during negotiations 
for the purchase of the property the same might be leased by the state. Section 
6 of the act in question provides as follows: 

"Said property when rented or acquired by the state of Ohio shall be 
used and maintained as a hospital for the insane to be known as "The 
Longview State Hospital" and the Ohio board of administration shall have 
all the powers with respect thereto conferred as to the institutions named 
in section 1835 of the General Code and by title 5, division 1, chapter 2 of 
the General Code." · 

It is therefore clear.that the legislature at the time of the enactment of house 
bill No. 532 did not consider the Longview hospital to be a state hospital and I 
am advised by the Ohio board of administration that neither the leasing nor 
purchase of the Longview hospital by the state has been consummated. 

Specifically answering your question, therefore, I am of the opinion that there 
is no authority for the transfer of patients from the Longview hospital to the 
Lima state hospital. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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G89. 

TOWXSHIP TRL'STEES-WITHOUT AL'THORITY TO E~IPLOY DETEC­
TIVES TO POLICE THEIR TO\VXSHIP-IT IS SHERIFF'S DUTY­
EXPEXSES OF SPECIAL ELECTIOX S~IALLER THAN COUXTY ARE 
PAY ABLE FRO:O.I COUNTY TREASURY AXD ARE NOT A CHARGE 
AGAIXST THE SL'BDIVISIOX IX WHICH ELECTION IS HELD­
SEE SUPPLE:O.IEXT AL OPIXION NO. 705, AUGUST 7, 1915. 

Towns/zip trustees may not lawfully employ detectives or police officers to 
police their towns/ziPs with a view to apprehending and discovering criminals and 
enforcing police laws and regulations. Such functions are to be discharged by the 
sheriff and lzis deputies, and societies may be orgaui:::ed for this purpose under 
sections 10.199 and 10200 et seq., G. C. 

The expenses of sPecial elections held in townships, municipal corporations 
and other subdivisions smaller tlzan the cmmty are pa}•able from the county treasury, 
a11d are uot a charge against the subdivisio1~ in which the election is held. 

CoLUMBUS, OHIO, August 5, 1915. 

HoN. C. H. CuRTISS, Prosewting AttorneyJ Ravenna, Ohio. 
DEAR SIR :-1 beg to acknowledge the receipt of your letter of July 27th, 

requesting my opinion on the following questions: 

"First. Can township trustees lawfully employ a detective, and pay 
him from the town~hip funds, and if so, from what fund, to police their 
township with a view to apprehend and discover burglars or other crimes 
committed in such territory? 

"Second. Can this be done by township trustees to enforce the 
speed laws applicable to motor vehicles1 and if so, from what fund should 
it be paid?" 

These questions may be considered and answered together. 
The general powers of township trustees are prescribed by statute-sections 

3268 to 3298, inclusive, of the General Code. In addition to the powers therein 
conferred, the trustees have certain other powers under other statutes, such as the 
road laws. 

While section 3244, of the General Code, constitutes each civil township "a 
body politic and corporate, for the purpose of enjoying and exercising the rights 
and privileges conferred upon it by law," yet it is clear that the township, as such, 
is not a municipal corporation in the complete sense and that the officers of town­
ships have only such powers as are expressly conferred upon them by law or 
result by necessary implication from powers expr:essly conferred. 

I can find no authority of law for the employment of detectives in the policing 
of townships excepting sections 14688 et seq., of the Appendix to the General 
Code. I quote these sections in toto : 

"Sec. 14688. That in any county in this state having a population of 
not less than 130,000, nor more than 130,500, the board of trustees of any 
township in addition to the powers and duties now conferred upon them 
by the general statutes, shall constitute a board of officers to be known 
and designated as the police board of their respective townships. 

"Sec. 14689. The duties of said board shall be to keep the peace in 
such township, to protect persons, churches, Sunday schools and religious 
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and literary societies from violence, interference or disturbance, and to 
enforce aH laws now enacted or hereafter enacted regulating the sale of 
intoxicating liquors and to suppress all road houses or houses of ill-fame 
in said townships. 

"Sec. 14690. To enable said board to perform the duties specified in 
section 2 of this act they are hereby empowered to appoint at any time as 
occasion may warrant and for such time as they may deem necessary, any 
person resi9ent of such township or as many as they· may deem necessary 
to act as special police for said board. Said special police shall have the 
power to make arrests upon view without warrant in all causes mentioned 
in section two of this act. 

"Sec. 14691. Said board shall pay such police for such services as they 
may perform from the general funds of the township, such amount as they 
may deem fair and reasonable and also for expenses actually incurred in 
the performance of such duties upon the filing of an itemized statement 
of the number of days employed and the amount of expenses incurred. 

"Sec. 14692. The jurisdiction of such police board shall extend only 
to such parts territorially of each township not included within the limits 
of any corporated town or village in such township." 

I believe the foregoing sections were intended to be applicable to 1\Iontgomery 
county. However that may be, they are clearly unconstitutional. The fact that 
the legisature found it necessary to pass such laws for Montgomery county in 
order to authorize the employment of special policemen by township trustees 
supports the conclusion already suggested that in the absence of such statutes, 
valid and of general operation, township trustees have no such power. 

Both of your first two questions must, therefore, be answered in the negative. 

It does not follow, however, that rural communities are without police pro­
tection. Section 2833 of the General Code, as amended, 103 0. L., 419, makes the 
sheriff the conservator of the public peace throughout the county, and section 
2830 authorizes him to appoint deputies who shall have and exercise the same 
functions as the sheriff in this particular. In addition to such protection as is thus 
accorded to rural communities there are special means whereby citizens may organ­
ize themselves for the purpose of detecting and preventing crime. I refer you to 
section 10199 of the General Code, which provides for township societies for the 
detection and arrest of criminals, and to sections 10200 et seq., a separate and 
distinct scheme, authorizing the incorporation of associations for the purpose of 
apprehending and convicting persons accused of crime. 

You also inquire as to how the expense of conducting special elections held in 
townships, school districts or municipalities is to be paid. 

There is no provision of law other than those of sections 5052 to 5054 of the 
General Code, which in any way effects the question as to the payment of expenses 
of holding elections. These sections provide that all expenses of elections shall, in 
the first instance, be paid from the county treasury as other county expenses, and 
as to November elections held in odd numbered years that such expenses shall 
be charged against the township, city, village or political subdivision in which the 
election· is held; but they fail to make similar provision for the expense of holding 
special elections. 

The conclusion is, therefore, irresistible that the expense of such special 
elections must be borne by the county. 

My predecessor gave an opinion to this effect to the bureau of inspection and 
supervision of public offices on February 27, 1912, to be found in the report of the 
department for that year at pages 200-208 thereof. I agree with this conclu-
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sion. In this connection, however, I am informed that the constitutionality of 
these sections has been questioned. "C"ntil, however, they are declared unconsti· 
tutional they should, in my opinion, he followed, especially since the effect of a 
declaration of unconstitutionality would be merely to destroy all means of pa;-ing 
the expenses of conducting elections; no such judgment could have the effect of 
authorizing the local subdivision to pay the expenses of such election. 

690. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

STATE CIVIL SERVICE LA\V-A~IE~DED SENATE BILL XO. 3-DIS­
CREPAXCY BETWEEN PRIXTED JOURXALS AXD ENROLLED BILL 
__ EXROLLED BILL IS THE LAW. 

The report of the joint conference committee, to which was referred amended 
se11ate bill No. 3, the civil service act of 1915, as spread upon the official journals 
of the house and se1wte, adopted by reference a previous report of the same 
committee, as printed in the daily printed journals of the house and senate. By 
COIISUlting such printed joumals it is possible to show a discrepancy in a few 
words betwee11 one of the sections of the bill as so printed in the daily printed 
journals aud the same section as embodied in the enrolled bill, which was signed 
by the respective presiding officers of the two houses and by the govemor, and 
was filed in the office of the secretar:y of state. Upon the facts thus appearing, 
It is HELD: 

That the information capable of disclosure through the original and printed 
joumals, in the mamzer described, is 110t evidence which is admissible to show 
the coutents of the measure, but that under the circumstances the enrolled bill is 
the best and conclusive evidence of such coutents. 

The enrolled bill is for all purposes the law. 

CoLUMBUS, OHIO, August 5, 1915. 

HoN. FRANK B. \VILLis, Govemor of Ohio, Columbus, Ohio. 
DEAR SIR:-You have asked me to advise you as to the effect of a discrepancy 

which has been discovered between certain phraseology in enrolled amended senate 
bill No. 3, o.s the same was signed by the presiding officers of the two houses of 
the general assembly and approved by yourself and by you filed in the office of the 
secretary of state, on the one hand, and the phraseology of the same context as 
it appears in the report of the joint conference committee to which said bill was 
referred, which said report was concurred in by a yea and nay vote by both houses 
of the general assembly. 

The record of amended senate bill Xo. 3, as it progressed through the two 
houses of the general assembly, is as follows: 

The bill was passed in one form by the senate, in which it originated; in the 
house it was referred to a committee which reported a substitute bill; the house 
adopted the report of its committee and passed the bill as so amended. The bill 
was thereupon returned to the senate, which refused to concur in the house amend­
ments. This action being reported to the house, that body insisted upon its 
amendments and asked for a conference committee. This was agreed to by the 
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senate, and such committee was appointed. The joint conference committee thus 
appointed reported to both houses what might be termed a substitute for both the 
senate and the house measure, the bill, however, still bearing the same number and 
title as the bill originally introduced in the senate. Such conference substitute was 
reported in its entirety as an amendment to the bill which had been referred to 
the committee, and being so reported, was in its entirety (except, of course, the 
heading and title of the bill) recorded in the respective journals and printed and 
published in the printed copies thereof. Through a manifest clerical error occur­
ring at this time, the official senate journal failed to conform in the phraseology 
of one of the sections to the official house journal and the daily printed journals 
of both houses. It so happened that the report of the committee was printed 
in the senate journal of the particular date at page 30 thereof, and in the house 
journal of said date, at page 21 thereof. These printed journals, as has been 
stated, were in accord. 

No action was taken by the house of representatives on this report of the 
joint conference committee, but the senate subsequently re-committed the bill to 
said -committee. On such re-commitment the conference committee reported the 
bill to the respective houses, with certain amendments of the amendments recom­
mended by its former report, and with recommendation that the bill with the 
amendments and the amendments thereof reported by it in its second report be passed. 
In stating or defining the amendments to the conference substitute bill, the con­
ference committee, in this its second report, referred to its former report as 
"recorded in the journal of the house on pages ·21 to 37, inclusive and in the 
journal of the senate on pages 30 to 46, inclusive, of that date." 

Comparison of the references thus made with the 'original house and senate 
journals and the printed copies thereof, respectively shows that the amendments 
or changes intended to be made and recommended by the conference committee 
in its 'second report cannot be fitted into the first report of the committee as 
recorded on the respective original journals of the two houses; but that the pages 
mentioned in said second report are evidently the pages of the daily printed house 
and senate journals of a given date, respectively. In fact, it may be said to be 
fairly apparent on the face of the second report of the conference committee, 
which is itself recorded in the journal, that the references therein are to pages of 
the daily printed journal, and not to pages of the original journal, although the 
word "recorded" instead of the word "printed" is used. 

This final report of the conference committee was adopted and the yeas and 
nays thereon were recorded in both houses. The bill was then enrolled, and, in 
accordance with the established practice, the original senate journal was used 
to compile the enrolled bill, which, as will be observed, had to be made up, so to 
speak, from the amendments which were spread upon the journal after .committee 
reports and adopted as such. In this way the clerical error which had occurred 
in making U{} the original senate journal of the day on which the first conference 
report was made was carried into the enrolled bill, which corresponds, so far as 
the discrepancy now under consideration is concerned, with said original senate 
journal. 

The bill, as so enrolled, was signed by the presiding officers of the senate and 
house, respectively, in the presence of the houses over which they presided, while 
said houses were in session and capable of transacting business. After being so 
signed, it was presented to the governor, approved by him and filed in the office 
of the secretary of state. 

These facts, as I interpret them, present the following question of law: 

"\Vhere the report of a joint conference committee, as spread upon 
the official journals of the house and senate, adopts by reference another 
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conference committee report, as printed in the daily printed journals of 
the house and senate, by consulting which printed journals it is possible to 
show that the phraseology of the amendment, incorporated in the bill 
through the approval of the committee's second report, was in a given 
form of words and phrases, and there is a variance between the phrase­
ology of the enrolled bill and the phraseology thus susceptible of proof 
through the journals and the other sources of information referred to 
therein, is it competent to show, by the journals and other documents, 
that the bill, as concurred in by the house and senate, differs in several 
words in one section thereof from the enrolled biii which was signed by 
the respective presiding officers of the respective houses and by the gov­
ernor, or is the enrolled bill thus duly authenticated and approved the 
best and, therefore, the conclusive evidence of the contents of the measure? 
And if it is possible to show the contents of the measure by the use of 
the journals under the circumstances named, is it to be concluded that the 
bill as enrolled, signed and approved is not the bill which passed the house 
and senate, and that the bill which passed the house and senate was not 
signed and approved, so that the whole legislative act is a nullity?" 

This question involves an interpretation of the constitution and of certain 
statutes. 

The constitutional provisions involved are these: 
Article II, section 9 : 

"Each house shall keep a correct journal of its proceedings, which 
shall be published. At the desire of any two members, the yeas and nays 
shall be entered upon the journal; and, on the passage of every bill, in 
either house, the vote shall be taken by yeas and nays, and entered upon 
the journal; and no law shall be passed in either house, without the con­
currence of a majority of all the members elected thereto." 

Article II, section 15 : 

"Bills may originate in either house; but may be altered, amended or 
rejected in the other." 

Article II, section 16, provides in part that every bill passed by both houses of 
the general assembly shall be presented to the governor, etc. 

Article II, section 17 : 

"The presiding officer of each house shall sign, publicly in the presence 
of the house over which he presides, while the same is in session, and 
capable of transacting business, all bills and joint resolutions passed by the 
general assembly." 

The following statutes may be involved: 
Section 66 of the general Code: 

"Sec. 66. After passage and before enrollment, five copies of each bill 
shall be printed on heavy linen ledger paper and from the same type five 
thousand copies shall be printed on number one white book paper. Of the 
five copies, one shall be used for enrolling purposes, and of the five thou­
sand copies, thirty-three hundred shall be delivered promptly to the secre-
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tary of state, ten shall be delivered to each senator and representative and 
one to each state department. Such printing shall be done under the 
supervision of the clerk of· the house in which the bills originated. 

"Sec. 68. The clerk of each house of the general assembly shall 
keep a daily journal of the proceedings of such house, which shall be 
read and corrected in its presence. After the reading and approval of 
the journal, ·it shall be attested by the proper clerk, and recorded in 
books furnished by the secretary of state. The recorded journals shall 
be deposited with the secretary of state, and be the true and authentic 
journals. The original daily journal, as kept, corrected, approved, and 
attested, shall be delivered by the respective clerks to the printer of the 
journals for his use in printing them. Each clerk shall read and correct 
the proof sheets of the journal kept by himself, carefully compare them 
with the record herein provided for, and correct errors therein. 

"Sec. 69. No executive message, address, communication of a state 
officer or board, report of the superintendent or other officers of a state 
institution or building, petition or memorial, argumentative or volumi­
nous report of a standing or select committee or a joint committee of 
both houses, special report of an officer or board in reply to a resoiu­
tion of either house or to a joint resolution, or other voluminous document, 
except amendments to the constitution or to bills and resolutions, and 
protests of members of either house against an act or resolution thereof, 
shall be entered upon the journals or recorded in the books provided for 
in the preceding sections." 

While section 66, General Code, speaks of the use of one of the printed 
copies of the bill for "enrolling purposes," the constitution does not contain the 
word "enrollment" or the words "enrolled bill." An examination into numerous 
decisions shows, however, that it may safely be accepted as the settled law in all 
jurisdictions that the constitutional provisions respecting the method of passing 
and authenticating bills are to be interpreted in the light of the common law 
and parliamentary usage which obtained when the constitution was adopted. "En­
rollment" is an established and well understood process, and was so at the time 
the constitution was adopted. 

For present purposes it is sufficient to define the "enrolled bill" as the "bill,'' 
or perhaps, the "copy of the bill" which receives the signature of the presiding 
officers, is submitted to the governor and filed in the office of the secretary of 
state. It is of itself a record-in fact the only single and attested record of 
what the bill is. 

The journal is also a record, but, primarily at least, it is a record of pro­
ceedings and not a record of contents. 

In other words, when the constitution requires the signing "of all bills and 
joint resolutions" by the respective presiding officers and the presentation of 
"every bill" to the governor, it necessarily requires that some tangible paper 
writing, capable of signature and delivery, shall be the "bill," and this tangible 
thing is what is known as the "enrolled bill." 

Looking a little further into the constitution and its necessary implications, 
it appears that the enrolled bill, having the characteristics above defined, is evidence 
of the result of legislative action, but not necessarily of the fact that there has 
been legislation. 

Section 17 of article II provided that the presiding officer of each house shall 
sign, etc., all bills passed by the general assembly. The purpose of such signature 
is well understood to be authentication or attestation, and it is for the benefit not 
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only of the members of the house and senate, respectively, but also of the governor 
and the public, so that the governor and the public may know by this evidence 
that what is signed is the bill. But the presiding officers have authority merely 
to sign such bills as have been "passed by the general assembly," and by their 
signature they authenticate, not the passage, but the identity and contents of the 
bill. This is because of the language of section 17 itself, and also because another 
record is required to be kept which the public may consult to ascertain whether 
a given bill has been passed, namely, the journal of proceedings which is required 
to be kept and published by section 9 of the same article. So that any person 
desirous of ascertaining what the legislature has done would naturally look to 
the· journals to ascertain whether or not a given measure had been passed, and 
to the enrolled bill filed in the office of the secretary of state for the purpose of 
ascertaining what the law passed was. 

The present instance affords a very apt example of one of the practical 
reasons for this distinction. If the journal were intended to constitute, and did 
constitute, evidence of the contents of the law, then those contents could only 
be ascertained by laborious search through the records of the house and senate 
and by piecing together different distinct acts or proceedings. Indeed, had the 
bill not been amended, and had it been passed as originally introduced,· there 
would have been no record on the journal of either house tending to show its 
contents. 

Summing up, then, I think that on the face of the constitution it appears that 
two records are provided for: one the bill as attested by the signatures of the 
respective presiding officers; the other the journals of the house and senate; and 
the one is a record of what the bill is, and the other is a record of the proceedings 
of the two houses with respect to the passage of the bill and the votes of the 
members thereon. 

This being true, these two records constitute, respectively, the best evidence 
of the things which they are intended to establish. The enrolled bill, when properly 
signed, is the best and only evidence of what the law is; the journals are the 
best and only admissible evidence of the proceedings of the legislature and the 
votes of the members of each house with respect thereto. 

I have made this distinction because it serves to simplify what would other­
wise, in view of a great mass of decisions from this and other states relative 
to the general question of the finality of the enrolled bill as evidence, appear to 
be a complicated and doubtful question. 

Both the text writers and the courts have had occasion to determine what 
the general rule is in this particular, and, as exemplified by the exhaustive dis­
cussion in sections 27 to 53, inclusive of Lewis & Sutherland's Statutory Con­
struction, 2nd Ed., and the cases therein cited, no very satisfactory general rule 
has been laid down. That is to say, in many of the cases the question has been 
treated as if it were, in the language of Lewis & Sutherland, section 44, 

whether or not "the enrolled act may be impeached by a resort to the 
journals." 

As I sec it, the question here is not so broad as that, but is narrowed to this: 

Whether or not the co11fe11ts of the enrolled act may be impeached by 
a resort to the journals; or, stating it in another way: when the journals 
show that an act having a given title has been passed, and when there is 
an enrolled bill of that title, duly attested by the signatures of the pre­
siding officers and approved by the governor and filed in the office of 
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the secretary of state, is it competent to show that because of verbal 
discrepancies the act so enrolled, attested, approved and filed was not the 
act' which was passed by the general assembly? 

In some of the states, having constitutional provisions not greatly different 
from those of Ohio, it has been held that the enrolled act is not subject to impeach­
ment at all, and that if such an act be found duly attested and filed in the 
proper archives it is not competent to show by the journals or otherwise even 
that such act did not receive the vot~s of a majority of the members elected to 
both houses, or otherwise receive the proper legislative assent. 

Ohio, however, does not follow this rule, but in this respect our supreme 
court is in line with the courts which hold that the enrolled bill is not conclusive 
evidence of the existence of a given law, but that insofar as it is evidence that 
such a law has been passed it may be impeached by the journals. 

This was the decision in Fordyce v. Godman, 20 0. S., 1, although the decision 
in that case was complicated by the application of another constitutional provision 
which has no bearing upon the present question. The question in the case was 
as to whether or not certain claims against the state not authorized by pre­
existing law had been allowed by the general assembly. Article II, section 29, 
of the constitution then, as now, provided that no money should be paid on any 
claim the subject-matter of which should not have been provided for by pre­
existing law, "unless such compensation or claim be allowed by two-thirds of the 
members elected to each branch of the general assembly." 

It appeared that the general assembly had apparently passed an act allowing 
the claims in question ; that is, such an act was found properly attested by the 
signatures of the presiding officers of the two houses. The journals of the 
respective houses, however, showed that the bill did not receive the votes of 
two-thirds of the members elected to each house. 

In the opinion, per Scott, ]., appears the following language: 

"Were we to hold otherwise, we would in effect hold that a bill 
may become a law without receiving the number of votes required by 
the constitution; that a single presiding officer may by his signature give 
the force of law to a bill which the journal of the body over which he 
presides, and which is kept under the supervision of the whole body, 
shows not to have been voted for by the constitutional number of mem­
bers. The plain provisions of the constitution are not to be thus nullified, 
and the evidence which it requires to be kept under the supervision of the 
collective body, must control, when a question arises as to the due passage 
of a bill." 

This decision was based upon the dictum in Miller & Gibbon v. The State, 3 
0. S., 475, in which it was said: 

"No bill can become a law without recetvmg the number of votes 
required by the constitution. And if it were found, by an inspection of 
the legislative journals, that what purports to be a law upon the statute 
book was not passed by the requisite number of votes, it might possibly 
be the duty of the courts to treat it as a nullity." 

Subsequently, in State ex rel. v. Smith, 44 0. S., 348, the question was raised 
as to whether or not a bill duly attested as such by the signatures of the presiding 
officers, and shown by the journals of the two houses to have been passed ·by the 
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requisite vote in each, could be held ineffective upon tender of proof that four 
of the members of the senate, whose votes were necesarry to give to the 
measure the constitutional majority, were not properly elected thereto, but had 
been fraudulently seated by a minority of the members of the senate in the 
absence of a quorum of that body. 

The court held, in effect, that it would go so far as to examine the journals 
in order to impeach the enrolled bill, insofar as the latter might import due 
passage, but that it would not hear parol testimony to impeach the journal itself. 
In this case, of course, there was no conflict between the journals and the enrolled 
bill. It was in this connection, then, that Minshall, J., used the language found 
on page 363 of the opinion : 

"But in many of the states, and without doubt in our own, the journals 
are to be regarded. They are required by the constitution to be kept. 
The language is: 'Each house shall keep a correct journal of its pro­
ceedings, which shall be published, * * * and on the passage of any 
bill the vote shall be taken by yeas and nays and entered upon the journal; 
and no law shall be passed in either house without the concurrence of 
a majority of all the members elected thereto.' Section 9, article 2 .. Now 
in the time of Hobart the journals were not regarded as records; they 
were 'remembrances for forms of proceedings to the record,' that is to 
say, the enrolled bill. 

"In this state what appears on the journals affecting the passage of a 
law has been noticed by this court, but in no instance has attention been 
given to anything not appearing upon the journals, though it be the 
omission of a requirement of the constitution." 

The reference in the early part of this opinion is to the line of decisions 
which hold that the enrolled bill cannot be impeached in any respect by reference 
to the journals. 

But while these cases evidence the rule in Ohio to be that recourse will be had 
to the journals to determine the facts in issue therein, they are not authority 
for the conclusion that the journal may be consulted for the purpose of impeaching 
the contents of the enrolled bill, and if, as I believe, the distinction which I have 
drawn in the earlier part of this opinion is valid, no inference from these decisions 
can be drawn in support of such a rule. 

On the contrary, although there are no cases in Ohio upon the exact point, 
there are dicta in some of the decided cases which indicate clearly to my mind 
the trend of judicial opinion. For example, the case of Miller & Gibson v. The 
State, previously referred to, presented the following facts: 

The bill there in question was referred to a committee and the committee 
reported amendments thereto which consisted of striking out all after the enacting 
clause, and recommending the passage of a new or substitute bill-exactly, it 
will be seen, what occurred in connection with amended senate bill No. 3. Because 
of the apparently radical nature of the amendment it was argued that the substi­
tute bill should have been read three times after the technical amendment was 
incorporated in the bill, and that it did not affirmatively appear on the face of 
the journal that more than one reading had been given to the amended bill. 

Chief Justice Thurman first arrived at the conclusion that unless the bill 
had been substantially changed by the amendments offered, the constitution did 
not require that it be read three times-even assuming that the constitutional 
requirement for three separate readings is mandatory ;md cannot be done awly 
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with. But having arrived at this point the chief justice dismissed the question 
as to whether or not the amendment was of a character requiring three separate 
readings in any view of the constitution, with the following language: 

"Now in the case before us, we have no means of knowing what 
was the change effected by the amendment in question. Neither bill nor 
amendment is spread upon the journal, and unless we were to run into 
the absurdity of receiving parol proof and trying the validity of a 
statute upon the testimony of witnesses, we could not say that any sub­
stantial change was made. For aught that we have before us, or can 
properly look at, the 'new bill' may have been, with the exception of a 
single word, and that not material, identical with the matter stricken out. 

"Nor is it to be forgotten that every reasonable intendment is to be 
made in favor of the proceedings of the legislature. It is not to be pre­
sumed that the assembly, or either house of it, has violated the consti­
tution; when, therefore, it appears by the journals that a bill was amended 
by striking out all after the enacting clause and inserting a 'new bill,' so 
called, and but one reading after the amendment is recorded, it cannot be 
presumed that the matter inserted was upon a different subject from that 
stricken out, especially when the matter inserted is consistent with the 
title borne by the bill before the amendment. This is the more obvious 
and reasonable since the constitution provides that, 'No bill shall contain 
more than one subject, which shall be clearly expressed in its title.' 

"On the whole, we find nothing in the journal that would warrant us 
in holding that the amendment in question was of a character requiring 
it to be read three times." 

From this it is q"uite apparent that at that time it was not the parliamentary 
practice to spread the phraseology of committee amendments on the journal, and 
it may be remarked that this is the most natural interpretation of the constitution 
itself, standing alone; so that unless section 68 of the General Code requires a 
different rule the contents of amendments are not a part of the journal. At 
any rate, it is fair to assume that within the intendment of the constitution itself 
the journal is not to be a record of the phraseology of amendments, but only 
of the action or votes thereon. 

Again, in State v. Kiesewetter, 45 0. S., 254, the court considered for the 
first and only time the effect of section 17 of article II, requiring the signatures 
of the presiding officers. In holding that a bill not so signed did not become a 
law, notwithstanding the fact that the journals showed the passage of such a bill 
and the copies of the bills filed in the state library showed the contents thereof, 
the court, per Spear, J_, says (at page 258) : 

"It is entirely clear that section 17 cannot be treated as ~ mere guide 
to the action of the general assembly in order to the more· full enlighten­
ment of the members in the performance of their duties, or as a check 
upon them, as the signing of a bill by the presiding officer in no sub­
stantial way affects the action of the members, or relates to the passage 
of the bill through either body. The members, as such, have performed 
every duty regarding a bill prior to the time when the duty of signing 
by the presiding officers may be performed. This signing in open session 
may, incidentally, serve to fix the attention of members to the bill signed, 
but it has a much more important purpose. It authenticates a bill, and 
affords a sure means of identification. 1\o official .copy is required of a 
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bill introduced, nor is it required to be copied on the journal, and a legal 
standard of comparison is wanting. The signatures of the presiding 
officers, therefore, furnish the evidence that that which the journals show, 
by title and number, passed the general assembly, is this identical measure. 
The act thus authenticated is to be given the force of law, is to be 
treated as such, and to prove itself upon inspection; and this verification 
by the officers designated by the constitution is the conclusive evidence to 
the secretary of state that the act so signed is a Ia w, and entitled to be 
filed as such in the office of that officer, and, under his direction to be 
published, duly certified by him, for the information and guidance of 
all the people of the state. The signing is, therefore, for the benefit ·of 
the people in their examination to ascertain what is, and what is not law. 
It is apparent that the reasoning which led this court to declare section 
16 to be directory, does not apply to section 17, and that the cases referred 
to are not authority in the case at bar. 

"\Vere there a provision requiring that all bills introduced should 
be spread· at length upon the journal, and were this bill to he found 
copied on the journal of either house, it is probable, that, following 
former holdings of this court, resort might be had to that mode of 
identification. But no such record exists, and reliance upon title, number, 
and designation, for identification of contests, would, we think, be inad­
missibl~." 

It will be observed that Judge Spear says that the journals can be consulted 
to show contents only where "there is a provision requiring that all bills shall be 
spread at length upon the journals" and where a given bill can be found so 
copied on the journal. 

The inference at least is that the mere fact that part or all of the prov1s1ons 
of a given bill might appear on the journal would not be sufficient to make the 
journal evidence of the contents of the bill unless such record was required to be 
kept. In other words, the mere fact that the journal may afford information as 
to what the contents of a hill are does not make the journal the -best evidence 
of such contents, unless the journal 'is required to contain such information. 

As I have stated, the contents of bills are not required to be spread upon the 
journals. In fact, there is very striking evidence to the contrary, in that in 
section 1 of article XVI, as originally adopted in 1851 (which it is, of course, 
fair to read in connection with the sections under examination, even though the 
same has been since amended) it is distinctly provided as to proposed amend­
ments to the constitution that 

"If the same shall be agreed to by three-fifths of the members elected 
to each house, such proposed amendments shall be entered on the journals, 
with the yeas and nays, and shall be published, etc." 

I am of the opinion in view of the apt comparison which I have suggested 
that the contents of bills pr even those of amendments to bills, are not required 
in a constitutional sense at least to appear upon the journals. Therefore, if in 
a given case what purports to be the contents of a given bill, or amendment, do 
appear upon the journal, such entries in the journal would not be the best evidence 
of such contents by which the enrolled bill, duly authenticated, approved and filed 
in the office of the secretary of state, which is itself intended to be evidence of 
the contents, may be impeached. 

?\or is the above conclusion, in my opinion,- in any way altered by the some­
what equivocal provision of section 69 of the General Code. Although this section 
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in terms states that no voluminous report shall be entered upon the journals, 
"except amendments to the constitution or to bills and resolutions," this provision 
cannot be regarded as having more than permissive effect. In fact, insofar as it 
is a regulation for the keeping of the journal in addition to those specifically 
provided for in the constitution itself, it is a mere rule by which neither house 
of any session of the general assembly is bound, if it chooses to adopt a different 
rule; for section 8 of article II of the constitution, provides that 

"Each house, except as otherwise provided in this constitution, shall 
choose its own officers, may determine its own rules of procedure, punish 
its members for disorderly conduct and * * * expel a member." 

But however this may be, I do not think that it is competent for the legis­
lature by law to change the character and function of the two records required 
to be kept by the constitution itself. :If in the absence of section 69 of the 
General Code, the journal cannot be used to impeach the enrolled bill in the 
respect under consideration, then I do not think that section 69 of the General 
Code, by merely providing that the journal may contain matter which the con­
stitution does not require it to contain, can reverse the rule and make the journal 
evidence of a higher character than the enrolled bill. 

I have examined many cases· from other states, in addition to the Ohio cases 
above cited and discussed. Numerous authorities, directly in point, will be found 
to sustain the position which I have taken. At the same time it must be admitted 
that other authorities, equally as directly in point, may be found opposed to this 
contention. But the weight of authority, in my judgment, is in accord with the 
view which I have expressed, and, as stated in Lewis & Sutherland's Statutory 
Construction, section 44, the current of judicial decision in recent years is strongly 
in this direction. 

The supreme court of the United States is committed to this view under the 
federal constitution, which requires, in section 5 of article I, that "each house 
shall keep a journal of its proceedings and from time to time publish the same, 
excepting such parts as may, in their judgment, require secrecy * * *"; but 
does not require the authentication of laws by the signatures of the presiding 
officers of the respective -houses of congress. 

In Field v. Clark, 143 U. S., 649, and in the opinion of Mr. Justice Harlan 
(at page 671) is found the following significant language: 

1 

"In regard to certain matters, the constitution expressly requires that 
they shall be entered on the journal. To what extent the validity of leg­
islative action may be affected by the failure to have those matters entered 
on the journal, we need not inquire. No such question is presented for 
determination. But it is clear that, in respect to the particular mode in 
which, or with what fullness, shall be kept the proceedings of either house 
relating to matters not expressly required to be entered on the journals; 
whether bills, orders, resolutions, reports, and amendments shall be entered 
at large on the journal, or only referred to and designated by their titles 
or by numbers ; these and like matters were left to the discretion of the 
respective houses of congress. Nor does any clause of that instrument, 
either expressly or by necessary implication, prescribe the mode in which 
the fact of the original passage of a bill by the house of representatives 
and the senate shall be authenticated, or preclude congress from adopting 
any mode to that end which its wisdom suggests. Although the consti­
tution does not expressly require bills that have passed congress to be 
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attested by the signatures of the presiding officers of the two houses, 
usage, the orderly conduct of legislative proceedings, and the rules under 
which the two bodies have acted since the organization of the government, 
require that mode of authentication. 

"The signing by the speaker of the house of representatives, and, by 
the president of the senate, in open session, of an enrolled bill, is an 
official attestation by the two houses of such bill as one that has passed 
congress. It is a declaration by the two houses, through their presiding 
officers, to the president, that a bill, thus attested, has received, in due 
form, the sanction of the legislative branch of the government, and that 
it is delivered to him in obedience to the constitutional requirement that 
all bills which pass congress shall be presented to him. And when a 
bill thus attested, receives his approval, and is deposited in the public 
archives, its authentication as a bill that has passed congress should be 
deemed complete and unimpeachable. As the president has no authority 
to approve a bill not passed by congress, an enrolled act in the custody 
of the secretary of state, and having the official attestations of the speaker 
of the house of representatives, of the president of the senate, and of 
the president of the United States, carries, on its face a solemn assurance 
by the legislative and executive departments of the government, charged, 
respectively, with the duty of enacting and executing the laws, that it 
was passed by congress. The respect due to coequal and independent 
departments requires the judicial department to act upon that assurance, 
and to accept, as having passed congress, all bills authenticated in the 
manner stated: leaving the courts to determine, when the question properly 
arises, whether the act, so authenticated, is in conformity with the 
constitution. 

"It is admitted that an enrolled act, thus authenticated, is sufficient 
evidence of itself-nothing to the contrary appearing upon its face-that 
it passed congress. But the contention is, that it cannot be regarded 
as a law of the United States if the journal of either house fails to 
show that it passed in the precise form in which it was signed by the pre­
siding officers of the two houses, and approved by the president. It is 
said that, under any other view, it becomes possible for the speaker of 
the house of representatives and the president of the senate to impose 
upon the people as a law a bill that was never passed by congress. But 
this possibility is too remote to be seriously considered in the present 
inquiry. It suggests a deliberate conspiracy to which the presiding officers, 
the committees on enrolled bills and the clerks of the two houses must 
necessarily be parties, all acting with a common purpose to defeat an 
expression of the popular will in the mode prescribed by the constitution. 
Judicial action based upon such a suggestion is forbidden by the respect 
due to a co-ordinate branch of the government. The evils ·that may result 
from the recognition of the principle that an enrolled act, in the custody 
of the secretary of state, attested by the signatures of the presiding officers 
of the two houses of congress, and the approval of the president, is con­
clusive evidence that it was passed by congress, according to the forms 
of the constitution, would be far less than those that would certainly 
result from a rule making the validity of congressional enactments depend 
upon the manner in which the journals of the respective houses are kept by 
the subordinate officers charged with the duty of keeping them." 

The court in this case held that although the authenticated and enrolled bill, 
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as signed _by the president, omitted a section, which was shown by the reports 
of the conference committee to have been incorporated in the original bill as 
passed by both houses of congress, and although such conference committee reports 
were shown on the journal, such facts could not be considered to nullify the 
law itself nor to impeach the authenticity of its contents as enrolled. 

This case was followed in Lyons v. Woods, 153 U. S., 649; and Harwood v. 
Wentworth, 162 U. S., 547. 

Of course, if an enrolled bill, attested by a mode not required by the consti­
tution, imports verity as against conflicting information which may be· obtained 
from the journals, then a fortiori, when the constitution requires, as does our 
constitution in article II, section 17 thereof, that all bills be signed in the 
presence of the respective houses by the presiding officer thereo·f, etc., the same 
result follows. 

In the particular case under consideration the official journals themselves 
are in disagreement. It is only by resorting to indirect evidence depending upon 
the identity of certain pages of the daily printed journal with the pages referred 
to in the second conferen"ce committee report that we are able to arrive at the 
conclusion that the bill as passed by the two houses was not verbally identical 
with the bill as enrolled, signed and approved. Being of opinion, however, that 
even the most direct evidence appearing on the face of the journal would not be 
competent to impeach the contents of the enrolled bill, I have disregarded this 
feature of the present situation. 

It is also to be remarked that the verbal change in the bill is apparantly a 
slight one, affecting but two or three words in one of the sections and producing 
no very material change in the substantial meaning thereof. If the case were 
an aggravated one, and if the discrepancy vitally affected the application of the 
whole law, perhaps a different result would follow; but as it is, I feel that should 
the actual facts be submitted to an Ohio court the. decision would sustain the 
enrolled law, both as to validity and as to contents. 

Thus far in the opinion I have treated of the question which is presented 
from the standpoint of the public exclusively. There is, however, another point 
of view: While the authentication required by section 17 of article II of the 
constitution is perhaps primarily for the benefit of the public, yet, in a sense, it 
is also for the benefit of the members of the respective houses of the general 
assembly. That is to say; the presiding officers are not merely required to sign 
the laws, but also to sign them in the presence of the houses over which they 
respectively preside, while the latter are in session and capable of doing business. 
I think that in a very real sense these requirements make the attestations of the 
officers the acts of the respective houses as a whole. The requirement that the 
signatures be attached in the presence of the houses, while the latter are in 
session and capable of doing business, can be for no other purpose than to offer 
an opportunity to any member to examine the enrolled bill which is presented to 
the presiding officer for signature and to enter timely objection thereto, even 
after the committee on enrollment has reported. 

When, therefore, an enroJled bill is signed after a favorable report of the 
committee on enroJlment, and with the acquiescence of the members of the house 
or senate, while in session and capable of doing business, the signature is binding 
upon the entire house and becomes its act. The presiding officers sign as agents 
of the houses over which they preside, and their action in compliance with article 
II, section 17, is the final and conclusive certification as to the identity and contents 
of the bill. 

The necessity and wisdom of such a rule is well illustrated by the present case. 
The original journals of the two houses differ on a matter that is not required by 
the constitution to be recorded in the journals. One agrees with the wording 
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of the bill, which under the constitution must be and had been duly signed by the 
presiding officers of each house, while the other differs from it. It certainly 
cannot be said that the one journal which differs from the signed bill is better 
evidence of the contents of the bill than the other journal which agrees with it. 

Even if it were true that the journals show that each house, at a time prior 
to the signing of the bill by the respective presiding officers, voted on a different 
wording, it would not alter the case. \Vhen the jo~rnals show that a bill of a 
certain number or designation received the constitutional majority, the bill itself, 
as signed by the presiding officers of each house while the respective houses were 
in session capable of transacting business, is the only evidence that may be ~ooked 
to to determine the final contents of the bill. 

For the reasons above stated, I am of the opinion that amended senate bill 
Xo. 3, as enrolled, signed by the presiding officers of the house and senate, approved 
by yourself as governor, and by you file'd in the office of the secretary of state, is 
the law of the state, and that such enrolled bill is conclusive evidence of the· 
phraseology of the legislative act which it represents. 

691. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

JOINT CITY AND COUNTY WORKHOUSE- MUSKINGUM COUNTY 
MUST CONTRIBUTE TO MAINTENANCE OF SAME-NO PROVI­
SION OF LAW TO RELIEVE A COUNTY FROM SUCH MAINTE­
NANCE. 

There is 110 provision of law to relieve Mttskingum county from its obligation 
to contribute to the maintenance of the joint city and county workhouse instituted 
tmder the provisions of sections 14548, et seq., the aPPendix to the General Code. 

CoLUMBUS, OHIO, August 5, 1915. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 
DEAR SIR :-Permit me to acknowledge your request for an opinion, dateq 

July 28th, which is as follows: 

"In preparing the budget for the workhouse of Zanesville, Ohio, we 
have investigated that last year the county of :\luskingum appropriated 
$3,500.00. From January 4th up until July 1st of this year they collected 
$1,240.00 in fines that should have been paid to the clerk of the court and 
used. They figure that it will cost about $5,000.00 in round numbers to 
run the workhouse. 

"Personally I feel as though if there is any way by which we could 
turn this workhouse over to the city of Zanesville and relieve the com­
missioners from any responsibility or levy, we could better pay for all 
inmates that the county sends to the institution. 

"Under section 14548 of the General Code up to and including 14570 
which gives the history of this workhouse, I wish you would give me the 
law in which we could refuse to make a levy for the workhouse and turn 
the same over to the city of Zanesville. If there is any way by which we 
can refuse to make a levy, we surely will do it." 
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The joint workhouse conducted by the city of Zanesville and the county 
of Muskingum, which is authorized under the provisions of sections 14548, et seq., 
of the appendix to the General Code, is an established institution and in connec­
tion with the maintenance of the same permit me to invite your attention to the 
pro~isions of section 14562 of the appendix to the General Code, which is as follows: 

"Section 14562. The costs of maintaining such joint city and county 
workhouse over and above the proceeds arising from the sale of the 
products thereof, shall be borne by such city and county jointly, and 
such expenses shall be paid quarterly by such city and county out of the 
respective tr~asuries thereof, upon the certificate of the secretary of such 
joint city and county workhouse on the approval of the council of such city, 
and the commissioners of such county. And the board of county commis­
sioners of any county having such joint city. and county workhouse, are 
hereby authorized and required to levy upon the general tax duplicate of the 
county outside of the corporate limits of such city, such sum as may be 
necessary, not exceeding five-tenths of one mill on the dollar valuation\ 
and the city council of such city are hereby authorized and required to 
levy upon the general tax duplicate of such city, such sum as ntay be 
necessary, but not exceeding one mill on the dollar valuation for the 
aforesaid maintenance; and the board of such joint city and county work­
house directors, the city council of such city and the county commis­
sioners of such county, in ascertaining and determining, at the end of 
each quarter the amount to be paid to such board to meet any deficiency 
in the products of such joint workhouse to maintain the same, shall take 
into account and be governed by the number of convicts furnished by such 
city and such county, the number of days' labor performed by the con­
victs from each, the value of such labor, and the relative costs and ex­
penses of taking care of, managing, and disciplining the convicts of 
each, and giving to such city and county each full credit for the value 
of the products of such workhouse produced by the labor, skill and dili­
gence of the convicts from each, and charge to the account of each (city 
and county) the costs to such institution of working, managing, maintain­
ing, taking care of, and disciplining its convicts, and make assessments 
upon such city and county for the maintenance of such institution accord­
ingly." 

Under the provisions of the section quoted ab~ve it is made the duty of the 
board of county commissioners and the city council to levy upon the general tax 
duplicate of the county outside of the corporate limits of su~:;h city and upon the 
general tax duplicate of such city such sum as may be necessary, not exceeding 
in the case of the county five-tenths of one mill on the dollar valuation, and in 
the case of the city not exceeding one mill on the dollar valuation for the main­
tenance of the joint city and county workhouse. 

It is my opinion, therefore, that, having adopted the policy of operating a 
joint city and county workhouse under the provisions of the special act embraced 
in sections 14548 to 14570, inclusive, of the General Code, the county is with­
out authority to abandon the project and must adhere to and carry out the policy 
adopted, at least until relieved by some subsequent legislation. 

Respectfully, 
Enw ARD C. TURNER, 

Attorne" General. 
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692. 

APPROVAL OF ORDER OF STATE BOARD OF HEALTH FOR INSTALLA­
TION OF NEW WATER PURIFICATION PLANT FOR CAMBRIDGE, 
OHIO. 

CoLUMBUS, OHIO, August 5, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-Enclosed herewith find amended order of the state 

board of health relative to the installation of a new water supply or a water 
purification plant for the city of Cambridge. 

I have examined the order, which is issued under section 1254 of the General 
Code of Ohio, find the same regular and it is my opinion that it should be ap­
proved. 

Having approved the same under the provisions of section 1254 of the General 
Code, I am transmitting the order to you for your approval. 

693. 

Respectfully, 
· Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF ORDER OF STATE BOARD OF HEALTH RELATIVE TO 
POLLUTION OF CUYAHOGA RIVER BY SEWAGE FROM CLEVE­
LAND, OHIO. 

CoLUMBm., OHIO, August 5, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-Enclosed herewith find a!TI~nded order of the state 

board of health relative to the pollution of the Cuyahoga river by sewage and 
other wastes from the city of Celeveland. 

I have examined the order, which is issued under section 1251 of the General 
Code of Ohio, find the same regular and it is my opinion that it should be approved. 

Having approved the same under the provisions of section 1251 of the General 
Code, I am transmitting the order to you for your approval. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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694. 

DEPUTY STATE SUPERVISORS OF ELECTION -ADDITIONAL COM­
PENSATION FOR SERVICES IX CONDUCTING PRIMARY ELECTION 
-PART OF SERVICE PERFORMED BY NEW AND OLD MEMBERS 
-CO;\IPE:t\SATION SHOULD BE APPORTIO:t\ED-HOW DIVISION 
SHOULD BE MADE. 

Section 4990, G. C., provides for additional compe11sation to deputy state super­
visors of elections for services in co11ducting a primary election, and where a 
member who has performed a .part of sztch services aud for any reason ceases 
to be such officer before the services are completed, such compensation should be 
apportio1led between such member a11d his successor, but since there is no authority 
in the cozmty auditor, or the board of electious to make such apportionment, the 
warrant for the payme11t of such compe11sation should be withheld until the 
persons entitled thereto agree as to the division thereof or the same is otherwise 
determined according to la•nfl. 

CoLUMBUS, OHIO, August 5, 1915. 

HoN. C. A. WILMOT, Prosecuting Attorney, Chardon, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of July 14, 1915, in 

which you inquire: 

"Is a deputy state supervisor of elections, whose term expired on 
August 3, 1914, entitled to compensation for conducting the primary elec­
tion which was held August 11, 1914, and if so in what amount?" 

Your communication states that the total compensation to which each of the 
several deputy state supervisors of elections of Geauga county, under the pro­
visions of section 4990, G. C., is entitled, is $38.00; that the term of F. expired 
on August 3, _1914, and that the primary election to which you refer was held on 
August 11, 1914; that on August 3, 1914, F. was succeeded by W. who had there­
tofore been duly appointed and qualified, and you inquire whether F. is entitled 
to any portion of such $38.00 and if so how much. 

Section 4990, G. C., to which you refer, a consideration of which is involved 
in answering your inquiry, provides as follows : 

"For their services in conducting primary elections, members of boards 
of deputy state supervisors shall each receive for his services the sum of 
two dollars for each election precinct in his respective county, and the clerk 
shall receive for his services the sum of three dollars for each election 
precinct in his county, and judges and clerks of election shall receive 
the same compensation as is provided by law for such officers at general 
elections." 

It will be here noted that the compensation provided is for "services in con­
ducting primary elections and that no compensation is provided for any other 
service. A fixed and determinate sum is in every instance provided for the whole 
service and no authority rests in any officer, agent or representative of the public 
to make any division of the same. No authority therefor will be found nor any 
machinery provided for making any division or apportionment of the sum total 
of compensation allowed for this service, nor is any basis upon which such ap­
portionment may be made prescribed. 
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It will be further noted that under the provisions of 4991, G. C., all expenses 
of primary elections, including compensation of members and clerks of boards 
of deputy state supervisors of elections shall be paid in the manner provided by 
law for the payment of similar expenses of general elections. 

The payment of similar expense of general elections to that here under con­
sideration is provided for by section 4822, G. C., as follows: 

"Each deputy state supervisor shall receive for his services the sum 
of three dollars for each election precinct in his respective county, and the 
clerk shall receive for his services the sum of four dollars for each election 
precinct in his respective county. The compensation so allowed such 
officers during any year shall be determined by the number of precincts 
in such county at the X ovember election of the next preceding year. The 
compensation paid to each of such deputy state supervisors under this 
section shall in no case be less than one hundred dollars each. year and 
the compensation paid to the clerk shall in no case be less than one 
hundred and twenty-five dollars each year. Such compensation shall be 
paid quarterly from the general revenue fund of the county upon vouchers 
of the board, made and certified by the chief deputy and the clerk thereof. 
Upon presentation of any such voucher, the county auditor shall issue 
his warrant upon the county treasurer for the amount thereof, and the 
treasurer shall pay it." 

From this it is conclusive that the compensation of the deputy state super­
visors of elections for conducting a primary on August 11, 1914, was not payable 
until the end of the quarter next succeeding such election and after F. ceased 
to be a member of the board, yet it is required that the same be paid to "each 
such deputy state supervisor." X ot some definite or indefinite portion of, but 
the whole compensation is required to be paid to the member of the board of 
deputy state supervisors. 

It appears from your statement· that of necessity a part of the service of 
conducting the primary election on August 11, 1914, was rendered by F. prior 
to August 3rd, and that the remainder of such service required to be performed 
after August 3rd was lawfully performed by W., the compensation for all of 
which service was payable only at the end of the quarter in which the primary 
was held, and it is solely upon these facts that this opinion is based since a 
different state of fact is conceivable to which a different rule might apply. 

It will be borne in mind that in an opinion of this department under date 
of February 10, 1915, it was held that a person who attempts to hold over after 
the expiration of the term for which he was appointed as deputy state super­
visor of elections and after the appointment and qualification of his successor, 
is entitled to no compensation for services rendered after the beginning of the 
term of such successor, in this particular instance August 3, 1914. 

In an opinion of my predecessor Hon. Timothy S. Hogan, under date of No­
vember 2, 1911, found at page 1423 of the report of the attorney general for that 
year, it is held that where a deputy state supervisor of elections resigns after having 
performed' a part of the services of holding a primary election and before such 
services are completed, that such member and his successor should, as a matter 
of law and justice, equitably divide the compensation. 

In the absence of power or authority of the board of elections or the county 
auditor, under the facts set forth by you, to make apportionment of the com­
pensation allowable for the ,services of members of the board of deputy state 
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supervisors of elections, I am of opinion and therefore advise that the county 
auditor should withhold his warrant in this particular case until F. and W. agree 
as to its division, or that matter is otherwise lawfully determined. 

If the holder o! the voucher should,1pandamus the auditor, the auditor should 
implead the other party and ask the court's direction as to the division of the 
funds, which division will depe·n"d upon the amount of work done by each as 
shown by the evidence. 

• .. 

695. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BLIND RELIEF LAWS-RELIEF CAN ONLY BE GRANTED BY COUNTY 
CHARGED WITH SUPPORT OF APPLICANT UNDER POOR LAWS 
OF STATE-WHEN Af'PLICANT MOVES INTO ANOTHER COUNTY, 
THIS DOES NOT RELIEVE; THE COUNTY WHERE RESIDENCE 
HAS BEEN ESTABLISHED OF SUCH "PUBLIC CHARGE." 

Relief under the blind relief laws, sections 2962 to 2970, inclusive, of the 
General Code, can only be granted by the county charged with the support of the 
applicant under the poor laws of the state. 

CoLUMBus, 0Hro, August 5, 1915. 

RoN JoHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 
DEAR Sm :-Your letter of July 3, 1915, requesting my opinion as well as your 

letter of July 12, 1915, containing additional facts asked for by me, both received. 
These letter are as follows: 

"J illy 3, 1915. 
"Henry J. Smith, a blind pensioner -of Crawford county up until 

April 1, 1915, has made application in this county for blind relief. Upon 
investigation we find that he has been residing here with one of his· 
children and while drawing relief, as hereinbefore stated, from Crawford 
county. 

"Upon advice of this office, Smith's application has been refused on 
the ground that by reason of his age and physical condition, he being past 
eighty years o£ age and blind, .and wholly unable to support himself, he has 
obtained, and can obtain, no residence in this county for the purpose of 
blind relief. 

"Under section 3477 of the General Code, Smith unquestionably is 
unable to obtain a legal settlement in this county for the purpose of poor 
relief, and as the blind relief provided by law shall be in place of all other 
relief of a public nature, we hold that Smith cannot acquire a residence 
or legal settlement in this county for the purpose of obtaining blind 
relief. He is admittedly unable to support himself, and has been in such 
condition for several years, and it further appears that his children are 
also unable to make proper provision for him, and unless. granted blind 
relief, he will b~come a charge upon .the public, or upon those not required 
by law to support him. 

"Will you not kindly give us your opinion as to the right of Smith 
to obtain blind relief in this county under the circumstances set forth, and 
oblige?" 
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"July 12, 1915. 
"Supplementing my letter to you of July 3, 1915, on question of blind 

relief for one Henry ]. Smith, I beg leave to advise that Mr. Smith was 
eighty years of age in Xovember, last.; that he became blind while a resident 
of Cranberry township, Crawford county, Ohio, during the winter of 1899, 
or the spring of 1900. He was born and has always lived in Ohio, and it 
appears that he had been living with a daughter at the time he became 
blind, and that he resided with her. until January of 1914, when he came 
to Toledo to visit a son. He returned to Crawford county on or about the 
first of April, 1914, for the purpose of making his application for blind 
relief for the coming year. His daughter becoming ill and unable longer 
to take care of him, he returned to Toledo shortly after the first of April, 
1914, and has since resided here with his son." 

The sections of the General Code applicable to your question are as follows: 

"Sec. 2965. Any person of either sex who, by reason of loss of eye­
sight, is unable to provide himself with the necessities of life, who has not 
sufficient means of his own to maintain himself, and who, unless relieved 
as authorized by these provisions would become a charge upon the public 
or upon those not required . by law to support him, shall be deemed a 
needy blind person. 

"Sec. 2966. In order to receive relief under those provisions a needy 
blind person must become blind while a resident of this state, and shall be a 
resident of the county for one year. 

"Sec. 2967. (103 0. L., 60.) At least ten days prior to action on any 
claim for relie£ hereunder, the person claiming shall file with the board 
of county commissioners a duly verified statement of the facts bringing 
him within these provisions. The list of claims shall be filed in a book 
kept for that purpose in the order of filing, which record shall be open 
to the public. No certificate of qualification of drawing money hereunder 
shall be granted until the board of county commissioners shall be satisfied 
from the evidence of at least two reputable residents of the county, one 

· .of whom shall be. a registered physician, that they know the applicant 
to be blind and that he has the residential qualifications to entitle him to 
the relief asked. Such evidence shall be in writing, subscribed to by such 
witnesses, and be subject to the right of cross examination by the board 
of county commissioners or other person. If the board of county com­
missioners be satisfied upon such testimony that the applicant is entitled 
to relief hereunder, said board shall issue an order therefor in such 
sum as said board finds needed, not to exceed one hundred and fifty dol­
lars per annum, to be paid quarterly from the funds herein provided 
on the warrant of the county auditor, and such relief shall be in place of 
all other relief of a public nature." 

From these sections it will be seen that the requirements for the allowance of 
blind relief therefore may be stated as follows : 

"1. Blindness. 
"2. Residence in the state at the time the blindness occurred. 
"3. Residence in ~he county for one year. 
"4. Inability by reason of such blindness to support himself. 
"5. Insufficient means of his own to support himself. 
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"6. Inability of those charged by law to support him to do so. 
"7. That the applicant will become a charge upon the public unless 

granted such relief." 

An analysis of the sections of the General Code above quoted will show that 
the facts pertaining to the blindness and to the residence are jurisdictional and 
must be shown before any discretion as to the granting of relief may be exercised 
by the commissioners; and in accordance with the provisions of section 2967, 
G. C., supra, must be shown 

"from the evidence of at least two reputable residents of the county, 
one of whom shall be a registered physician." 

From your letter it is apparent that your difficulty is to determine whether 
or not the residential qualifications of this applicant are such as to entitle him to 
the relief from Lucas county. 

While the term "resident" is apparently used in these sections in an unlimited 
and unqualified manner and apparently without any of the limitations thrown around 
'the obtaining of a "legal settlement" under the laws providing for support of the 
poor, yet from the provisi~ns of the sections above quoted, the history of the 
legislation providing for relief of needy blind persons, together with the interpreta­
tion placed upon the legislation by the supreme court make it· necessary to interpret 
this law in the light of other provisions of the General Code with reference to the 
support of the poor. 

and 

The particular provisions of the blind relief law, to which I refer are: 

"And who, unless relieved as authorized by these provisions, would 
become a charge upon the public or upon those not required by law to 
support him ;" 

·~such. relief shall be in place of all other relief of a public nature." 

The history and interpretatio·n of the legislation above noted -may be briefly 
stated as follows: 

The legislature of the state on April 25, 1904, passed an act entitled "An act 
to provide relief for worthy blind" (see 97 0. L:, 392), which provided that all 
male blind persons over the age of twenty-one years and all female blind persons 
over the age of eighteen years, who had been residents of the state for five 
years and of the county for one year, and had no property or means with which 
to support themselves, should be entitled to and receive not more than twenty­
five dollars ($25.00) per capita, quarterly, from the county treasury. The supreme 
court, in the case of Auditor of Lucas County v. State, 75 0. S., 114, held this 
act to be unconstitutional for the reason that it required the expenditure for a 
private purpose of public funds raised by taxation. The legislature then enacted 
the provisions above quoted. 

The supreme court in the case of State ex rei. Grant v. Sayre, Auditor, 89 
0. S., 351, held this latter act to be .constitutional upon the ground that it was 
for the relief of a certain class of the poor and therefore a valid legislative 
enactment. The following is quoted from the opinion: 

"In the law, which is included in sections 2962 to 2969, General Code, 
whose validity is here in question, the creation of a blind relief com-
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m1ss1on is provided for, whose powers have, by amendment, passed Feb­
ruary 18, 1913, been conferred upon the commissioners of the several 
counties. U'nder this law any person of either sex, who, by reason of loss of 
eyesight, is unable to provide himself with the necessities of life, who has 
not sufficient means of his own to maintain himself, and who, unless 
relieved as authorized by these provisions, would become a charge upon 
the public or upon those not required by law to support him, is entitled to its 
benefit, if he has become blind while a resident of the state and has been 
a resident of the county for one year. The law further provides for the 
surgical removal of blindness, where it is possible. Section 2967 provides 
that if the commission is satisfied upon testimony that the applicant is 
entitled to relief thereunder it shall issue an order therefor, in such sum 
as it finds needed, not to exeecd $150 per annum, and 'such relief shall be 
in place of all other relief of a public nature.' 

"Section 2968 provides that the commissioners may at any time during 
the year inquire into the qualifications, examine as to the disability and 
needs of any person theretofore placed on such blind list, and increase or 
decrease the amount within the limits prescribed; and in case the board 
finds that any person is not qualified to draw further relief, or that such 
disability has been removed, in whole or in part, then the board may, at 
any time thereafter during such year, modify or change the amount there­
tofore found necessary for such relief, or remove such person from the 
list of those qualified to draw any money for relief. It will, therefore, 
be seen that this statute seems to have been drawn for the purpose of care­
fully avoiding the defects in the statute of 1904 pointed out by the court 
in Lucas County v. State, supra. The relief provided for in the later 
statute is limited to those who are, or will become, charges upon the public 
or upon those not required by law to support them, and is the only public 
relief that may be given to them. The provision for surgical removal of 
blindness, where possib_le, is one to prevent the person from becoming 
such charge. The entire matter is left to the continuing and imperative 
supervision of the board of county commissioners. Every safeguard has 
been adopted to secure the application of the money to the support of the 
individual and to prevent him from becoming a public charge. It is not 
an indeterminate annuity, unlimited in time or uncertain in its application. 

"The express object, and the practical provision, of the enactment 
is to furnish relief to the blind who are poor and needy, and to avoid 
the public burden. 

"It is not questioned that the relief of the poor is a proper public 
purpose." 

It therefore becomes apparent that the intention of the legislature, in the 
enactment of the blind relief law, was to provide for the blind poor of the 
state in a different manner and under different qualifications from those who 
were poor but not blind. That this law is for the relief of the poor is apparent 
from the fact that under section 2965, supra, a person must have all of the 
qualifications necessary to entitle him to relief under the poor laws of the state, 
except those peculiar qualifications essential to acquiring a "legal settlement" in 
the county. 

-:o.Iuch care is exhibited in the poor relief laws to place the burden of the 
support of the poor upon the proper county, and a pauper cannot transfer the 
liability for his support from one county to another by moving to the other county, 
because of the provisions of section 3482, G. C., which are as follows: 
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''When it has been so ascertained that a person requiring relief bas 
a legal settlement in some other county of the state, such trustees or 
officers shall immediately notify the infirmary directors of the county in 
which the person is found, who, if his health permits, shall immediately 
remove the person to the infirmary of the county of his legal settlement. 
If such person refuses to be removed, on the complaint being made by 
one of the infirmary directors, the probate judge ·of the county in which 
the person is found shall issue a warrant for such removal, and the county 
wherein the legal settlement of the person is, shall pay all expenses of 
such removal and the necessary charges for relief and in case of death 
the expense of burial if a written notice is given the infirmary directors 
thereof within twenty days after such legal settlement has been ascertained." 

It seems quite clear that the legislature in providing a different qualification 
as to residence for a needy blind person than that required for other needy 
persons, did not intend to change the existing laws as to the county which should 

· . bear the burden of the support. ·This conclusion follows from the provisions of 
the blind relief law iself, and the decision of the court in the case of State ex rel. 
Grant v. Sayre, Auditor, supra, showing as they do the close relation existing 
between blind relief and poor relief. It follows, therefore, if this applicant . is 
not and could not become a public charge upon Lucas county, then Lucas county, 
under the provisions of section 2966, supra, would have no authority to grant him 
blind relief. On the other hand, to be entitled to blind relief he must be a 
pauper, and therefore a charge upon the county in which he has a legal settle­
ment, which said county must discharge its duty to support him by granting him 
blind relief. His living in Lucas county does not relieve Crawford county of the 
duty to support him, and that county should continue to furnish him the relief 
even if he may now live in another county. If Crawford county fails to furnish 
the relief and he thereby becomes a public charge, Lucas county can only follow 
the provisions of section 3482, supra, and send him back to Crawford county. 

I am therefore of the opinion that under the facts stated by you the applicant, 
Henry J. Smith, is not eligible to be given relief, under the blind relief law, by 
Lucas county. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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696. 

::\IUNICIPAL CORPORATION-::\IAYOR :MUST PRONOUNCE SENTENCE 
UPON COXVICTIOX OR PLEA OF GUILTY-l.IAY SUSPEND EXECU­
TION OF SENTEXCE-SECTION 197 OF ORDINANCES, CITY OF 
STEUBEXVILLE. DISCUSSED- DEFENDANT, IF CONVICTED 
UNDER SECTION 13409, G. C., ::\IAY BE SENTENCED TO WORK 
UNDER SECTION 12387, G. C.-~·W STATUTORY AUTHORITY FOR 
PUNISH::\IENT OF ::\IAYOR WHO EXCEEDS MAXIMUM PENALTY 
U\ IMPOSIXG FIXES, ETC.-ORDINANCE-PUNISHMENT FOR 
CARRYING CONCEALED WEAPONS, VALID-ORDINANCE-FOR 
PUNISHMENT OF INTOXICATED PERSON FOUND IN PUBLIC 
PLACE-VALID. 

1. It is obligatory upon a mayor, upon a conviction or plea of guilty, to pro­
nounce sentence. 

2. A mayor may suspend the executio1~ of a sentence. 
2a. It is not obligatory upon a mayor, mtder sectio1t 197 of the codifying 

ordinance of tlze city of Steubenville, to place defendant at work on city improve­
ments if fine and costs are not paid at the expiratio1~ of tweaty-four hours after 
commitment. 

3. A defendallt may be sentenced to work, under section 12387, G. C., if con­
victed under section 13409, G. C. 

4. There is no statutory authority for punishment of mayor who exceeds 
maximum penalty in imposing fine or committing to workhouse for a specific 
number of days. The judgment may, however, be reversed on error. 

5. An ordina11ce providing for punishment of persons carrying concealed 
weapons is valid. 

6. A municipality has the right to enact an ordinance for punishment of 
persons found in a public place in a state of intoxication, within corporate limits, 
when such intoxication is a disturba11ce of the good order and quiet of the cor­
poration. 

CoLUMBUS, Onro, August 5, 1915. 

The Bureau of Inspectiolt and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of June 22, 1915, you requested my written opinion 

on certain questions which I shall take up in the order submitted: 

"(1) The ordinances of the city of Steubenville, Ohio, provide that 
upon conviction the defendant shall be fined a certain amount therein 
stated and the costs of prosecution. 

"QUERY. Under these provisions, upon conviction or a plea of guilty, 
is it obligatory upon the mayor to assess a fine within the provisions of the 
ordinance which has been violated and the costs of prosecution, or may 
he use his discretion in the matter? 

"Nate. In 852 cases the following entry appears on the docket: 'Plead 
guilty; nothing paid ; released.' 

"There is nothing on the docket to indicate that any fine or costs were 
assessed in the above cases." 

The jurisdiction of the mayor of a city in the trial of a violation of the 
ordinances and of the statutes of Ohio is found in sections 4527, et seq., of the 
General Code. He is given jurisdiction under section 4527 for the violation of 
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the ordinances of the municipality; under section 4528 for the violation of the 
statutes relative to misdemeanors, and under section 4534 is made an examining 
court in felonies. . Section 4531 provides that if the charge is the violation of an 
ordinance for which imprisonment is a part of the punishment, the case shall be 
tried in the same manner as misdemeanors are tri'ed in the court of common pleas 
on indictment. 

There is a distinction made in some cases between the violation of an ordi­
nance and the violation of the statutes of Ohio, the former being considered more 
in the nature of a quasi criminal prosecution; but I do not think that it is neces­
sary to consider this distinction, since the cases · themselves do not carry out 
the distinction in full, but consider that both are criminal prosecutions. 

Practically all of the ordinances of the city of Steubenville which I have 
examined provide that upon conviction the offender shall be fined and, in certain 
instances, shall be imprisoned. 

In your question you state that in 852 cases the only entry that appears on 
the docket as to each such case is that the defendant pleaded guilty; that nothing 
was paid and that he was released. The ordinances of the city, as before stated, 
provided that upon conviction the defendant shall be fined or imprisoned. Therefore 
a mere entry on the docket that he was released does not carry out the provision 
of the ordinance so that therefore the "release" of the defendant could not be 
considered as a final judgment in the matter. The most that could be said of such 
an action on the part of the mayor was that he determined that the judgment 
against the defendant should be indefinitely postponed, and the question therefore 
arises as to whether or not in Ohio a court may suspend the pronouncement of a 
sentence, or, in other words, suspend rendering judgment; or whether it is 
necessary that the court proceed upon conviction or a plea of guilty to pronounce 
the sentence, although such court may, under the decisions in this state, (see Lee 
v. State, 32 0. S., 113; Weber v. State, 58 0. S., 616; Ex Parte Lee, 16 0. D. 
[n. p.] 25Q; Shaefer v. State, 7 0. C. C. [n. s.] 292), after pronouncing such 
sentence suspend the execution thereof. 

· It is laid down by the text writers as follows: 

"After the verdict has been accepted and recorded, and a motion in 
arrest or for a new trial overruled, it becomes the duty of the court to 
render judgment and pronounce sentence. Clark's criminal procedure, 
page 494. 

"Upon a conviction or plea of guilty, it is the duty of the court to 
sentence the accused and pronounce judgment at that time, unless, upon 
motion for a new trial, in arrest of judgment or for other cause, the 
case is continued for further adjudication. The court cannot suspend 
sentence indefinitely. Hughes criminal law, section 2569." 

The courts of states other than Ohio are in disagreement as to whether or not 
a court can indefinitely suspend the pronouncing of a judgment. There is no 
authority that I have been able to find in Ohio on the subject. 

While it is true that the supreme court in this state has held in the case of 
\Veber v. State "that the power to stay the execution of a sentence, in whole or 
in part, in a criminal case, is inherent in every court having final jurisdiction 
in such cases, unless otherwise provided by statute," nevertheless in view of the 
mandatory provisions of the statutes defining crimes and of the ordinances of the 
city of Steubenville that upon conviction the defendant shall be fined or imprisoned, I 
am of the opinion that it is the duty of the court to proceed to pronounce judg-
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ment immediately upon a plea of guilty or upon a conviction unless the case 
be continued for further adjudication upon motion for a new trial, in arrest 
of judgment or for other cause. 

Specifically answering your question I am therefore of the opinion that upon 
conviction or a plea of guilty it is obligatory upon the mayor to pronounce sentence, 
within the provisions of the ordinance which has been violated, although had he 
sentenced the defendant he might have suspended the executiol) thereof. I do not 
believe, however, that in thos~ cases which have already been heard by the court 
and the defendant released, as is shown by the docket, the court could now order 
the defendant in for pronouncement of sentence. Although the mayor has no 
statutory term of court, nevertheless a considerable length of time having elapsed 
since the conviction or plea of guilty a dismissal has resulted and the mayor has 
lost jurisdiction. 

Your second inquiry is as follows: 

"Sec. 197 of the codified ordinances of the city of Steubenville reads 
as follows: 

"'Sec. 197. Whenever a fine is imposed for the violation of any 
ordinance, section or part of any section or ordinance of the city, pro­
viding for the punishment of any person for any of the offenses enumerated 
in section 2108 (1536-318) of Revised Statutes of Ohio, and the same is 
not paid the mayor shall order the person convicted to ~e committed until 
such fine and costs of prosecution are paid, or until such person is dis­
charged by due process of law; provided, that after commitment for 
twenty-four hours and failure to pay such fine and costs, the mayor may 
order such male person to be placed at work on the streets, or any public 
improvement of the city, under the direction and control of the chief 
of police or city commission, or other city officer, there to be kept at 
hard labor, until, at the rate of seventy-five cents a day, said person shall 
have earned an amount equal to such fine and costs.' 

"QUERY (a). Under the provisions of this ordinance and section 
4563, G. C., is it obligatory upon the mayor to commit the defendant if he 
does not pay the fine and costs, or may he suspend or remit the same?'' 

Section 4563 of the General Code, to which you refer, provides as follows: 

"Section 4563. When a fine, imposed for the violation of an ordinance 
of the corporation, is not paid, the party convicted shall, by order of the 
mayor, or other proper authority, or on process issued for the purpose, 
be committed until such fine and the costs of prosecution are paid, or 
the party is discharged by due process of law." 

The right of a mayor of a municipality to remit fines was considered in an 
opinion by this department rendered to the industrial commission of Ohio on May 
8, 1915. In such opinion it was held that the mayor may suspend the execution 
of a sentence upon the payment of costs, "but in no case can he remit a fine due 
to the state of Ohio. Xeither can the magistrate, or mayor, impose or collect a 
fine less in amount than the minimum fine fixed by the statutes. The magistrate 
or mayor has no authority to disregard the express provisions of the statutes 
as to the amount of the fines he shall impose." 

I do not see any difference between the fines as fixed by the statutes and 
fines as fixed by ordinances of the municipality. Therefore, I would advise that 
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the mayor is without authority to remit a fine. As to whether or not the ·mayor 
can suspend the execution of a sentence, either in whole or in part, the opinion 
referred to states as follows: 

"As to your second inquiry, I know of no provtston of law that 
would prevent the magistrate or mayor from assessing a fine and costs 
and then proceeding to suspend both the fine and costs, or fine only." 

Specifically answering your question, therefore, I am of the opinion that it 
is not obligatory upon the mayor to commit the defendant if he does not pay the 
fine and costs, but that he may, after pronouncing the sentence, suspend the execu­
tion thereof. 

Referring again to section 197 of the codified ordinances of the city of 
Steubenville, hereinbefore set out in full, you inquire: 

"QUERY (b). If the fine and costs are not paid at the expiration of 
twenty-four hours after commitment, is it obligatory upon the mayor to 
place the defendant at work on city improvements, or, in this matter, may 
he use his discretion?" 

The particular part of section 197 of the codified ordinances of the city of 
Steubenville to which you refer provides: 

"provided, that after commitment for twenty-four hours and failure to 
pay such fine and costs, the mayor may order such male person to be 
placed at work on the streets, or any public improvement of the city, etc." 

I am clearly of the opinion that the word "may" as used in the above ordi­
nance, makes it discretionary with the mayor to order a male person to be placed 
at work on a public improvement, and that it is not obligatory upon him so to do. 

You next inquire : 

"(3) If a conviction is had under the provtstons of section 13409, 
G. C., may the defendant be sentenced to the work house under the pro­
visions of section 12387, G. C. i'" 

Section 13409 of the General Code provides as follows: 

"Section 13409. Whoever, being a male person able to perform manual 
labor; has not made reasonable effort to procure employment or has re­
fused to labor at reasonable prices, is a vagrant or common beggar and 
shall be fined not more than fifty dollars and sentenced to hard labor in 
jail until the fine and costs are paid. For stich labor he shall receive, 
credit upon such fine and costs at the rate of seventy-five cents per day." 

Section 12387 of the General Code provides as follows: 

"Section 12387. In cases where a fine may be imposed in whole or 
in part in' punishment of an offense, or for a violation of an ordinance of 
a municipality, and such court or magistrate could order that such person 
stand committed to the jail of the county or municipality until the fine 
and the costs of prosecution are paid, the court or magistrate may order 
that such person stand committed to such workhouse until such fine and 
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costs an: paid, or until hc is discharged therefrom by allowing a credit 
of ~ixty cent-; pcr clay on the fine and costs for each day of confinement 
in the workhouse, or until he is otherwise legally discharged." 

Before proceeding to the determination of the lJUestion which you ask, I 
would call your attention to the ca~e of In re Smith, 13 0. X. P. (n. s.) 278, 
wherein the court of common pleas of Hamilton county decided that section 13409, 
G. C. was void for uncertainty. I shall not express any opinion herein as to the 
corrt'ctness of the decision of Judge Dickson, in the Smith case, but shall proceed 
on the assumption that section 13409 is constitutional and operative. 

The original of section 12387 was passed subsequently to the original of 
section 13409. While section 13409 provides that if the defendant be committed 
tu jail he shall work out his sentence therein at the rate of seventy-five cents a 
day, whereas under the provisions of section 12387 if he is sent to the workhouse 
he works out his sentence at the rate of only sixty cents a day; nevertheless, 
it seems to me that the two provisions can both stand, with this result; that if the 
defendant is scntenced to jail, his term of imprisonment therein is to be computed 
on the basis of sc\cnty-live cents per day; whereas, if under the authority granted 
in section 12387 the defendant is committed to the workhouse, his sentence therein 
is computed at the rate of sixty cents a day . 

.-\nswering your question specifically, therefore, I am of the opinion that if 
conviction is had under the provisions of section 13409 of the General Code, the 
defendant may be sentenced to the workhouse under the provisions of section 
12387 of the General Code. 

You next inquire : 

"J s there any statutory authority for the punishment of a mayor who 
exceeds the maximum penalty in imposing a fine or in committing to the 
workhouse for a specific number of days?" 

There is no statutory authority of which I am aware for the punishment of 
a mayor who exceeds his authority as above set out, the only remedy being the 
right of defendant to prosecute error from the sentence so imposed, section 12916 
of the General Code, being the ~tatute on extortions, not reaching such a matter. 

You next inquire: 

" ( 5) During the period from Auguht 7, 1913, up to and including 
February 28, 1915, the mayor of Steubenville finally disposed of twenty­
four cases in which the defendants were charged with carrying concealed 
weapons. 

"Six of these actions were hrought under the state laws and 18 of 
them under a city ordinance. The date above cited is the time at which 
this offense became a felony. 

"The mayor finally disposed of these cases by assessing and collecting 
fines or by suspending the operation of the same. 

"QUERY. Is an ordinance providing for the punishment of this of­
fense valid, and if not what is the status o( the defendants thus disposed 
of?" 

The exact question is as to whether or not a municipality has the power by 
ordinance to punish for the carrying of concealed weapons within the municipality. 

On August 7, 1913, the date to which you refer, house bill Xo. 33, being "an 
act to amend section 12819 of the General Code relative to carrying concealed 

9- Vol. II- A. n. 
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weapons," went into effect. This act amended section 12819 so as to make the 
carrying of concealed weapons a felony, whereas prior thereto the same has been 
a misdemeanor. 

There is no doubt that a municipality under authority granted by the legis­
lature may enact ordinances for the punishment of certain acts within such 
municipality, but the power so to enact the same only exists by virtue of the 
statute. 

Section 3658 of the General Code grants to a municipality power to enact 
ordinances 

"To prevent riot, gambling, noise and disturbance, indecent and dis­
orderly conduct or assemblages, and to preserve the peace and good order, 
and to protect the property of the corporation and its inhabitants." 

And section 3664 of. the General Code (103 0. L.,· 168) grants the munic­
ipality power 

"To provide for the punishment of persons disturbing the good order 
and quiet of the corporation by clamors· and noise in the night season, by 
intoxication, drunkenness, fighting, committing assault, assault and battery, 
using obscene or profane language in the streets or other public places to the 
annoyance of the citizens, or otherwise violating the public peace by in­
decent and disorderly conduct, or by lewd and lascivious behavior. In 
like manner to provide for the punishment of any vagrant, common street 
beggar, common prostitute, habitual disturber of the peace, known pick­
pocket, gambler, burglar, thief, watch stuffer, ball game player, a person 
who practices any trick, game or device with intent to swindle, a person 
who abuses his family, and any suspicious person who cannot give a 
reasonable account of himself." 

Section 3658, G. C., permits a municipality to pass ordinances to preserve the 
peace and good order, and section 3664, G. C., undertakes to define the manner in 
which the good order and quiet of a corporation may be disturbed. 

The carrying of concealed weapons tends to disturb the peace and good order 
of a community and under the provisions of section 3658 a municipality is author­
ized to enact ordinances "to preserve the peace and good order." Therefore, I am 
of the opinion that an ordinance may be passed making the carrying of concealed 
weapons punishable. This, however, will not in any way restrict or infringe upon 
the state statutes which make the carrying of concealed weapons a felony, and 
a conviction under sail\ ordinance will not in any way operate as a bar to prosecu­
tion under the statutory law of the state for the carrying of concealed weapons. 

In your question you state that six of the prosecutions were brought under 
state laws and that the mayor finally disposed of those cases. This, of course, 
he was without authority to do and should have bound the parties so charged upon 
examination over to the grand jury. He had no jurisdiction to finally dispose 
of such cases in his court and therefore the parties who were fined under the 
state prosecution, as if the same were under a city prosecution, cannot now plead 
former jeopardy as a defense to being bound over to the grand jury. 

You next inquire : 

" ( 6) Has a municipality the right to enact an ordinance for the 
punishment of a person found in a state of intoxication within the cor­
porate limits when he is not creating any disturbance? See sec. 3664." 
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The ordinance of the city of Steubenville in regard to the punishment of a 
person found in a state of intoxication reads as follows: 

"Sec. 146. If any person shall be found in a state of intoxication upon 
any street, public alley or other public place, he or she shall, on con­
viction thereof, pay a fine of not more than five dollars, and pay the costs 
of prosecution; and the chief of police and police shall see that this 
section is enforced." 

Section 3664, G. C., hereinbefore referred to, authorizes a municipality to enact 
ordinances to provide for the punishment of persons disturbing the good order 
·and peace of the corporation "by intoxication." While I am of the opinion that 
intoxication in a public place per se is a disturbance of the good order and quiet 
of that particular locality, yet under the provisions of section 3664, G. C., afore­
said, it seems to have been the intention of the legislature to permit municipalities 
by ordinance to punish for a disturbance of the peace and good order of a munic­
ipality by intoxication, thus making the disturbance an essential element of the 
offense. 

It has been repeatedly held by different courts of this state that intoxication 
can only be made an offense under municipal legislation when the ordinance cover­
ing it makes it a disturbance of the good order and quiet of the municipality. 

In re Bridget Fitzsimmons, 13 0. N. P. (n. s.) 104; 
Hughes v. Cincinnati, 23 0. D. (N. P.) 251; 
Jefferies et al. v. Defiance, 25 W. L. B. 68. 

In view of the foregoing authorities I am constrained to hold that the 
ordinance in question is invalid in that it does not include the necessary aver­
ments as required by section 3664, G. C. 

Respectfully, 
Eow ARD C. TURNER, 

. Attomey General. 
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697. 

TAXES AND TAXATION-WARNES LAW-DEDUCTIONS FROM TAX 
VALUATIONS ON ACCOUXT OF IXJURY OR DESTRUCTION OF 
BUILDINGS OR STRUCTURES AFTER TAX LISTING DAY MUST 
BE MADE UNDER SECTIOX 5590, G. C.-SUCH DEDUCTIONS AS 
MAY BE MADE ARE LIMITED TO LOSS NOT COVERED BY 
INSURANCE. 

The act found in 103 0. L., 562, purporting to amend section 2591, G. C., is 
wholly inconsistent with the administrative scheme of the T¥arnes law, 103 0. L., 
786, passed on the same da.y but by its owl! terms not effective until October, 1913. 
Said section 2591 as so amended is incapable of execution as an independent 
statute. It pertains to a subject-matter covered by the T¥arnes law, which makes 
different provisions with respect thereto aud expressly repeals section 2591, G. C. 
Under these cirwmstances, it will be deemed to have been the intention of the 
general assembly in enacting the two laws that the amendmeut of section 2591 
should not become the law unless the Warnes law should, by reason of the pos­
sibility of a successful referendum, fail to become the law. 

Deductions from tax valuations on account of the injury or destruction of 
buildings or structures after tax listing da:y must be made under section 12 of the 
W an!Cs law, section 5590, G. C. Under said section the injury for which a . 
deduction may be made must ha"l.'e occurred prior to the first day of October fol­
lowing the date as of which the property was listed, and the affidavit for a deduc­
tion must be filed prior to said first day of October. Where said affidavit is not 
so filed or where the injury or destruction does -not occur within such time there 
is no authority to make any deduction. 

Such deductions as may be made wzdcr the statute are limited to loss not 
covered by iusurauce. 

CoLvMnus, OHIO, August 6, 1915. 

HoN. CLARK Gooo, Prosecuting Attorney, Van TVert, Ohio.· 
DEAR Sm:-Your letter of July 19, 1915, requesting my opinion received and 

is as follows : 

"A farmer of this county carried an insurance on his barn of $400.00, 
and the same was assessed for taxation at $500.00, he carried an insurance 
of $250.00 on his horses and they were assessed for taxation at $500.00 
making the assessment for taxation on horses and barn $1,000.00 and in­
surance $750.00. He had a total loss by fire. 

"Please let me have an opinion on the question izlYolved at your earliest 
convenience as the gentlemen has not yet paid his taxes and wants to pay 
them before the auditor makes his annual settlement, in order that he may 
save any penalty on same." 

The answer to your question involves the consideration of two acts of the 
general assembly, to wit: House bill No. 571, passed by the general assembly April 
18, 1913, being the so-called Warnes law, found in 103 0. L., 786, and house bill 
No. 123 passed by the general assembly April 28, 1913, and found in 103 0. L., 562. 
In order to arrive at the intention of the legislature as evinced by these sections, 
it is necessary to examine the legislation which preceded the enactment of these 
two laws. 
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Scctiuu 2591 oi the General Code prudded as follows: 

"\Vhen after the second ::\Ionday in April and before the first day 
of October in any year it is made to appear by the oath of the owner or 
one of the owners of a building or structure and by the affidavit of two 
disinterested persons, resident of the city or township in which the building or 
structure is or was situated, that such building or structure has been 
injured or destroyed by fire, flood, tornado or otherwise, since the 
second :\Ionday in April of the current year, the county auditor shall deduct 
from the tax list and duplicate the \'alue of such building or structure or 
such part of the ,·ahie thereof as shall corresp~nd to the extent of the 
injury." 

Section 5572 of the General Code provided as follows: 

"A county auditor shall correct the valuation of any parcel of real 
property on which any new structure of over one hundred dollars in value 
has been erected, or on which any structure of like value has been destroyed, 
agreeably to the return thereof made in accordance with the provisions 
of this title by the assessor." 

Section 5578 of the General Code provided as follows: 

··rn case of the destruction by fire, flood, cyclone, storm or otherwise, 
of a new structure, or of orchards, timber, ornamental trees or groves, 
over one hundred dollars in value, the value of which had been included 
in a former valuation of the tract on which they stood, such assessor 
shall determine, as near· as practicable, how much less valuable such tract 
or lot is in consequence of such destruction and make return thereof. 
If the assessor fails or neglects so to do, the county or city board of 
equalization shall perform such duty and the auditor shall deduct the 
losses from the value of·such property as it stands on the tax list." 

The legislature in house bill X o. 571 above mentioned repealed all of the fore­
going sections and in section 12 of said house bill )\o. 571 combined all of them 
into one section and added thereto a provision for reduction in case of the loss 
or destruction of personal property. Said section 12 was designated as section 5590 
of the General Code by the attorney general and is as follows: 

"Whenever, after the first ::\Ionday of February and before the first 
day of October, in any year, it is made to appear to the district assessor, 
by the oath of the owner, or one of the owners of a building or structure, 
land, orchard, timber, ornamental trees or groves, or tangible personal prop­
erty, or by the affidavit of two disinterested persons, residents of the town­
ship, city or village in which the same is or was situated, that such building, 
structure, land, orchard, timber, ornamental trees or groves, or tangible 
personal property is listed for taxation for the current year, and has been 
destroyed or injured by fire. flood, tornado, or otherwise, after the first 
:\[onday of February of the current year, he shall investigate the matter, 
and deduct from the valuation of the property of the owner of such 
destroyed property, on the tax list for the current year, an amount which, 
in his judgment, fairly represents the extent of the injury or destruction; 
provided, however that no such deduction shall be made in the case of 
an injury to, or destruction of, a huilding, structure, land, orch3;rd, timber, 
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ornamental trees or groves resulting in damage of less than one hundred 
dollars, nor shall any deduction be made for or on account of any damage 
or loss which is covered by insurance, nor on account of any sheep 
killed by dogs. The district assessor shall certify the deductions made by 
him under the provisions of this section to the county auditor, who shall 
correct his tax list and the treasurer's duplicate in accordance therewith." 

This bill was passed April 18, 1913, approved by the governor May 6, 1913, 
and filed in the office of the secretary of state May 10, 1913. 

Section 69 of that act provided as follows: 

"The repeal of sections 5542-9a, 5542-9b, 5542-9c and 5618 to 5624, 
inclusive, of the General Code shall not take effect until the first day 
of March, 1914. This act shall in all other respects take effect and be in 
force from and after the second Monday of October, 1913." 

Ten days after the passage of house bill No. 571, to wit: April 28, 1913, the 
legislature passed house bill No. 123 amending section 2591 to read as follows: 

"Sec. 2591. When after the second Monday in April and before the 
first day of October in any year it is made to appear by the oath of the 
owner or one of the owners of a building or structure and by the affidavit 
of two disinterested persons, resident of the city, village or township in 
which the building or structure has been injured or destroyed by fire, 
flood, tornado or otherwise, since the second Monday in April of the 
current year, the county auditor shall deduct from the tax list and duplicate 
the value of such building or structure or such part of the value thereof 
as shall correspond to· the extent of the injury; and when it is made 
to appear in the manner herein provided that said building or structure 
has been so injured or destroyed since the first day of October of any 
year and prior to the first day of April of the succeeding year, the follow­
ing deductions shall be made upon the taxes due in the following June, being 
the second one-half of the taxes due for the current year, to wit: when 
such injury or destruction occurs during the month of October of any 
year, the second· one-half of the taxes on the amount dedm;ted for such 
injury for the current tax year shall be entirely remitted; if in the month 
of November of any year, five-sixths of the second one-half of the taxes 
on the amount deducted for such injury for the current tax year shall 
be remitted; if in the month of December of any year, four-sixths of 
the second one-half of the taxes on the amount deducted for such injury 
for the current tax year shall be remitted; if in the month of January, 
three-sixths of the second one-half of the taxes for the current tax year 
shall be remitted; if in the month of February, two-sixths of the second 
one-half of the taxes on the amount deducted for such injury for the 
current tax year shall be remitted; if in the month of March, one-sixth of 
the second one-half of the taxes on the amount deducted for such injury 
for the current tax year shall be remitted." 

This bill was likewise approved by the governor May 6, 1913, and was filed 
in the office of the secretary of state May 9, 1913. 

Section 16 of article II of the constitution of Ohio provides as follows: 

"Every bill passed by the general assembly shall before it becomes 
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a law be presented to the governor for his approval. If he approves 
he shall sign it and thereupon it shall become a law and be filed with the 
secretary of state." 

Technically, therefore, both of the bills above referred to "became laws" on 
the same day. It being manifest that there is a partial conflict between them, the 
present state of the law which your inquiry requires me to define is, therefore, 
to be ascertained in the light of the familiar principle to the effect that con­
temporaneous legislative acts are, if possible, to be construed together and made 
to harmonize. That is to say, if it is at all possible to do so, a direct conflict 
between such contemporaneously enacted laws will be avoided, and the doctrine 
of "implied repeal" can certainly have no application in such a case. 

But where an inconsistency can not be avoided and is irreconcilable, as may 
conceivably happen, the laws themselves, as well as the surrounding circumstances 
of which a court might take judicial notice, must be examined in an effort to de­
termine which of them the legislature intended to be the law. And if some reason 
appears for the ertacting of the two conflicting laws which indicates the probable 
legislative choice as between them, that choice will be presumed and the intention 
thus gathered will be given effect. 

Of course, every intendment is against such an interpretation as will find 
two laws so passed to be irreconcilably inconsistent. Often one can be regarded 
as an exception to the other, as where the one is special and the other applies to 

. a class, naturally inclusive of the former. The thought suggests itself in con­
nection with your question that what is designated as section 2591 of the General 
Code as amended may be regarded as an exception to what is designated as section 
5590 of the General Code ; that is, section 5590 may be regarded as laying down 
the general rule for reduction in tax valuation on account of the contingencies 
therein mentioned, whereas section 2591 may be regarded as the special rule for 
buildings and structures to which alone it relates, and as an exception to the 
general rule of section 5590. 

Upon careful study, however, it will appear that this hypothesis is untenable. 
What is called sectron 5590 is just as specific as what is called section 2591; that 
is, section 5590 does not use general and descriptive terms to designate what kinds 
of property are subject to it. On the contrary, the language in this particular is 
"a building or structure, land, orchard, timber, ornamental trees or groves, or 
tangible personal property." Section 2591 is limited in its application to "a building 
or structure;" but it is not any more specific than section 5590; it is merely more 
restricted in its application. 

Both section 2591 and section 5590 prescribe rules governing reduction in the 
taxable valuation of buildings and structures on account of an injury thereto by 
fire, flood, tornado or otherwise, and the rules thus prescribed by these two 
sections, respectively, arc inconsistent. 

I find difficulty, therefore, in applying the general rule above stated to the 
present case. 

It is true that the rule as I have stated it may sometimes be applied even 
in cases much like the one now under consideration, i. e., where .specific language 
in an act of broad application is inconsistent with equally specific language in an 
act of narrower application; and that in some such cases the act of narrower 
application is read as an exception to the act of broader application. This is the 
case, however, only where the intention of the legislature can not be arrived 
at in any other way; whereas in the case now under consideration I think there 
arc certain clues to the intention of the legislature which point in another direction. 

I invite attention for the moment to the provisions of section 2591 as amended. 
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In the first place, this section down to the semicolon is word for word the same 
as old section 2591 as it existed prior to 1913. To this language there has been 
added the clause providing for deductions from taxes in the event of injury or 
destruction of buildings or structures between the first day of October and the 
first day of April. In other words, the first significant thing about section 2591 
is that the legislature has not only in form, but in substance also amended a 
statute that was a part of what may be termed the old order of things. 

In this connection I call attention to the fact that the first date mentioned 
in section 2591 is the second Monday in April. This was the date as of which 
under the law as it existed prior to the enactment of the \Varnes law all property 
was listed and valued for taxation; it was, in my opinion, the date as of which 
the lien of the state for taxes assessed upon real estate attached even after the 
enactment of the \Varnes law; but it was not the date ·as of which the assess­
ment was made under the \Varnes law. That date under the original Warnes law 
was the day preceding the first :\fonday of February, changed by the amendments 
in 104 0. L., 253 to the day preceding the first ::\ionday of April. 

In the second place, it is to be observed that all corrections to be made under 
section 2591 are to be made by the county auditor, who is to make the deduction 
"from the tax list and duplicate." This is, of course, consistent with the old 
scheme of things, as naturally would be the case when the language of the old 
statute was merely re-enacted. Formerly the county auditor made up the tax list 
and one copy thereof known as the "duplicate," which on the first ::\fonday in 
October he delivered to the treasurer for the collection of taxes thereon. Under 
the Warnes law, however, th.e county auditor has nothing to do with the making 
up of the duplicate. This duty devolves upon the district assessor, and that official 
makes not two but three copies, one, the original tax list, being kept in his" own 
office, and the two called the "duplicate" and "'triplicate," respectiv~ly, being trans­
mitted in the month of September to the county auditor for the extension of the 
taxes and the delivery of the triplicate to the treasurer for collection· in the 
month of October. 

Section 2591, therefore, is perfectly consistent with the statutes as they 
existed prior to the adoption of the \Varnes law. but is inconsistent in almost 
every respect with the scheme of the \Varnes law. 

Recapitulating, these inconsistencies are: 
(1) The dates correspond with those of the old law, and differ from those 

of the \Varnes law. 

(2) The official who is to make the correction or deduction is the official 
charged with making up the tax list and duplicate by the provisions of the old 
law, but is not the official charged with such duty by the provisions of the Warnes 
law. · 

(3) Section 2591 is inconsistent with the corresponding provision of section 
5590 as found in the \Varnes law, which does not afford any relief when the 

·destruction takes place after the first day of October and which denies a deduction. 
for or on account of any damage or loss which is covered by insurance. 

In view of all these circumstances, it seems to me to be impossible to hold 
that the legislature intended that section 2591 should operate as a part of the 
\Varnes law. ::\ow the \Varnes law was a comprehensive scheme for the assess­
ment of property for taxation. It was a rt;vision, in substance at least, of all 
the law on that subject. For example, it made another change in the scheme of 
things as it existed when original section 2591, General Code, was adopted and the 
language iound in the first paragraph thereof first came into the law. At that 
time real e5tate was assessed periodically for taxation-first, every ten years, and 
then every four years, and new buildings were valued and returned by the 
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pC'rsonal property asse,sor in the intermediate years, and when so returned were 
added to the value of the tract on which they stood. t:nder the \\"arnes law, 
however, real property was valued annually. This difference between the two 
systems is indicath·c of the fundamental change in the administration of the tax 
laws which was brought about hy the enactment of the \Varnes law. I think, 
therefore, that the problem is deeper than merely reconciling section 2591 as 
amended with section 5590 of the \Varnes la\y; rather, if the former section is to 
be given operation and effect it must be fitted into or regarded as an exception 
to the whole scheme of the \\'arnes law, with which it is inconsistent in several 
particulars. 

Did, then, ·the legislature intend that section 2591 should be the law, notwith­
standing the enactment o£ the \\'ames law; or did it inadvertently amend the 
wrong section, and are we to conclude that the new matter which is found in 
"ection 2591 is to be regarded as expressive of a legislative idea which is to be 
fitted into the \Yarnes law, giving to the latter law controlling effect as to dates 
and methods of administration, such as the identity of the officer who is to make 
the deductions, etc., and to section 2591 controlling effect with respect to additional 
d~ductions on account of injury or destruction occurring after the first day of 
October? 

Before answering these questions. which are decisive of the general question 
submitted, I think I ought to pofnt out that the new matter in section 2591, standing 
by itself, at least, is incapable of being carried into· operation. It provides that 
when the injury or destruction occurs after the first day of October and prior to 
the first of April certain "deductions shall be made upon the taxes due in the 
following ] une.'' I obser\'C that there is no requirement that any deduction shall 
be made from the value of the property as listed on the duplicate, nor is there 
any authority to make such a deduction, but there is to be a deduction in the amount 

· of the taxes payable. 
Coming now to the specific deductions which are to be made. and using one 

provision which is typical as an instance, we find the foilowing: 

"When such injury or destruction occurs during the month of October 
of any year, the second one-half of the taxes 011 the dmottnf deducted for 
Sitch iujur}• shall be entirely remitted." 

?\'ow there is no authority to deduct anything on account of an injury occurring 
after the first day of October, and yet the statute provides that there shall be a 
remission of the June half tax on the amount so deducted. It is to be further 
remarked that after the first day of October the treasurer's triplicate under the 
\Varnes law is in the hands of the treasurer for collection, and tl1at any deduc­
tion at that time would have to be made on the treasurer's triplicate, on the 
auditor's duplicate and on the assessor's tax list, each o( which books is in the 
custody of a different officer. There is no adequate machinery for relieving the 
tr.easurer of the duty to collect the entire tax. There is no adequate machinery for 
making a correction of the original tax Jist which is in the hands of the district 
assessor, if the auditor be regarded as the proper authority to make the deduction. 
In short, unless much is read into the statute in order to gh·e it effect, the latter 
or new portion of section 2591 would have to be regarded as inoperative for lack 
of essential machinery. Section 5590, on the other hand, does contain the neces­
sary machinery, as the last sentence thereof as I have quoted it· shows. 

\Vere it not for the other circumstances which I have mentioned, I should 
incline strongly to the view that the defects in section 2591 might be supplied and 
the legislative idea therein embodied might be given effect; but in order to make 
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this section operative it is necessary to confer by implication upon some officer 
the authority to exercise the power of assessment; for a reduction in an assessed 
valuation on account of the destruction of a building or structure necessarily in­
volves the exercise of judgment and discretion of exactly the same kind and 
character as that committed to assessing officers. The necessary act is in every 
sense an assessment, or at least a reassessment. Authority to exercise such judg­
ment and discretion will not be implied except where necessity absolutely requires 
it; and in view of the inconsistencies between the \Varnes law and section 2591 
as amended, I do not believe that it could be held that the deficiencies of section 
2591 could be thus supplied with any certainty; for if we are required to determine 
that some officer has authority to make the deduction referred to in section 2591 
when the injury or destruction occurs after the first day of October, what officer 
shall exercise the assessing power, the county auditor, who is otherwise referred 
to in the statute, or the district assessor, who under the general provisions of the 
Warnes law is to exercise all the powers formerly conferred upon the auditor 
with respect to the making up of the duplicate and the making of changes and 
corrections therein and is to be the assessor of real and personal property through­
out the county constituting his taxing district? 

I have said that the two measures technically became laws on the same day. 
However, they did not become effective laws at the same time. The Warnes law, 
with certain exceptions not necessary to be noted in this connection, was by its 
own terms to take effect on the second Monday of October, 1913, whereas section 
2591 went into effect as soon as under the constitution it could become effective. 
When the Warnes law became effective on October 13, 1913, it repealed section 
2591 of the General Code, together with a group of sections like section 2591, in 
that they were parts of and together constituted the scheme of administration 
of the tax laws which was intended to be done away with when the Warnes law 
was passed. Section 2591 as amended fits into the old scheme, and does not fit 
into the Warnes law. It seem~ to me that the legislative intention is made clear 
by the circumstances last above referred to. 

All laws passed by the legislature with certain exceptions are now subject to a 
referendum and, accordingly, may never go into effect. That being the case, it 
is perfectly conceivable that the legislature might adopt an entirely new scheme of 
legislation on a given subject and at the same time amend the old statutes on that 
subject in minor particulars, entertaining the intention that if the new scheme of 
legislation should not be referred to the electors, or, being referred to them, 
should be approved by them it should prevail; but if the people should reject the 
revision the old law should stand as amended. 

I think it is clear from all the circumstances that the legislature did not intend 
that section 2591 should be an amendment of the Warnes law. Rather it was an 
amendment of the law as it existed before the Warnes law was enacted. Therefore, 
it is clear to me that the general assembly intended that the Warnes law should 
be a substitute not only for the law technically in effect when it was adopted, 
but also for all the body of laws pertaining to the subject-matter, in force on 
October 13, 1913. The fact that the Warnes law did not go into effect until 
October, 1913, leaves reason for technical argument to the effect that the legislature 
intended that section 2591 as amended should be the law between the date of its 
going into effect and October 13, 1913, at which time the express repeal of section 
2591 e~bodied in the repealing clause of the Warnes law would put an end to the 
former section. The force of this technical argument is, however, destroyed by 
consideration of the fact that the new matter in section 2591 would only be operative 
for thirteen days under such an interpretation, whereas the section provides for a 
system of progressive deductions on account of injuries taking place between the 
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first of October and the first of April (although, of course, if the Warnes law had 
been submitted to a referendum and defeated, the force of section 2591 would 
have been permanent, as already pointed out). 

Therefore, I have not given any weight to this argument, and I prefer to base 
my conclusion upon the broader ground, as above worked out, that section 2591 
is wholly inconsistent with the administrative scheme embodied in the Warnes 
law and can not be fitted into it; that standing by itself as an exception to the 
Warnes law it lacks essential machinery necessary to give it operation; and that, 
therefore, not being capable of adjustment to the Warnes law and not being 
capable of enforcement as an independent statute it must be rejected altogether, 
and the conclusion must be that the legislature did not intend that section 2591 
should be the law unless the Warnes law should fail to become the law. 

It is my opinion, therefore, that section 2591, General Code, must be regarded 
as wholly inapplicable to the facts stated by you. This conclusion is strengthened, 
to some extent at least, by consideration of the fact that section 5590 of the General 
Code was amended in 104 0. L., 253, so as to change the date therein mentioned 
from the first Monday of February to the first Monday of April. The act last 
referred to is an amendment of three sections of the Warnes law, adopted with 
a view to changing the assessment date from the first Monday of February to 
the first Monday of April. If the legislature had regarded section 2591 as in 
force at the time it would have changed the date therein from the second Monday 
in April to the first Monday in April. 

In another view of the case, if sections 5590 and 2591 are inconsistent, then 
by reason of the subsequent amendment and re-enactment of section 5590 that 
section can no longer be regarded as a law of contemporaneous enactment as 
compared with section 2591, but, being later in point of adoption and inconsistent 
in provisions, must be regarded as having repealed section 2591 by implication. 
This latter view, however, is a technical one, upon which I do not rely. Moreover, 
it can not be adopted for the purposes of this case, because it is apparent that 
your question involves the taxes for the year 1914, and the act found in 104 
0. L., 253, would not affect such taxes. 

Coming now to your specific question, beg to advise that the same must be 
answered in the light of section 5590 of the General Code as I have quoted it. 

You do not state when the loss referred to occurred, nor whether or not the 
gentleman who has sustained the loss has filed the necessary affidavit under section 
5590. Such affidavit must under the provisions of the section have been filed before 
the first day of October, 1914. If filed thereafter it is, in my opinion, too late to 
make the deduction provided for in section 5590, even though the loss had occurred 
between February and October, 1914. There is a strong inference from the facts 
stated in your letter that this was not done, and if that is the case then no relief 
whatever can be had by the gentleman of whom you speak. If, however, the 
proper affidavit was filed prior to the first Monday of October and the loss 
occurred prior thereto and subsequently to the first Monday of February, 1914, then 
the gentleman in question was entitled to have a deduction made on the duplicate 
in an amount representing the difference between the actual deduction in value of 
the real and personal property destroyed and the amount of such loss covered 
by insurance. 

It is clear from your letter that the question involves the taxes for the year 
1914, and the same has been answered on this assumption. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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698. 

BLL:\D RELlEF-PEXSIOX P:\ YABLE QUARTERLY IX .-\D\'A:\CE TO 
COVER QUARTER :\EXT SUCCEEDIXG PAY:\IEXT-IF XOT SO 
PAID A:-.;D BEXEFICIARY DIES, SA:\IE SHOULD BE P.\ID TO HIS 
PERSONAL REPRESEXTA TIVE. 

Relief grouted to needy blind persons is pa:yable under section 2967, G. C., 
quarterly in advance, to co"C·er the quarter ue;rt succccdiug the paymeut. 

If uot so paid aud a beneftciar-'' dies while auy part of the relief allo·wed him 
rcmaius IIIIPaid, sa111c slloztld be paid to his personal represeutatives. 

CoLt:::I!Bt:s, OHIO, August 6, 1915. 

Bureau of Iuspectiun aud Supen:ision of Public Offices, Columbus. Ohio. 
GENTLEMEN :-Your letter of July 16, 1915, requesting my opinion, received, 

and is as follows: 

''\Ve would respectfully request your written opinion upon the follow­
ing question : 

''(1) Is the relief, known as the' relief of needy blind persons, pay­
able quarterly in advance, or payable at the end of the quarter'? See 
section 2967, General Code. 

"(2) If payable at the end of the quarter, if a blind person should 
die before that time, would the entire amount be payable to his family 
or legal representatives, or only such part as was due him up to the time 

·of his death'?" 

In reply to your first question, section 2967, G. C., (103 0. L., 60) being a 
part of the blind relief law, provides as follows: 

"At least ten days prior to action on any claim for relief hereunder, 
the person claiming shall file with the board of county commissioners a 
duly verified state.ment of the facts bringing him within these provisions. 
The list of claims shall be filed in a book kept for that purpose in the 
order of filing, which record shall be open to the public. Xo certificate 
of qualification of drawing money hereunder shall be granted until the 
board of county commissioners shall be satisfied from the evidence of at 
least two reputable residents of the county, one of whom shall be a 
registered physician, that they know the applicant to be blind and that 
he has the residential qualifications to entitle him to the relief asked. Such 
evidence shall be in writing, subscribed t~ by such witnesses, and be 
subject to the right of crOSfi examination by the board of county com­
missioners or other person. If the board of county commissioners be 
satisfied upon such testimony that the applicant is entitled to relief here· 
under, said board shall issue an order therefor in such sum as said board 
finds needed, not to exceed one hundred and fifty dollars per annum, to 
be paid quarterly from the funds therein provided on the warrant of the 
county auditor, and such relief shall be in place of all other relief of a 
public nature." 

lt will be ·noted that this section provides for the payment of the allowance 
made by the county commissioners quarterly from the fund prodded for that 
purpose on the warrant of the county auditor. The section, however, does not 
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undertake to provide the date of the quarterly payment, therefore the oniy effect 
of this provision is that the allowance shall be divided into four payments equally 
distributed through the year. These payments being for the relief of a needy blind 
person and to provide for his support, it is not necessary that any time elapse 
between the order of the commissioners and the payment of the first quarterly 
installment, but upon the presentation of the order to the county auditor he should 
issue a warrant for the first quarterly payment, and the effect of this would be 
that the installments would he for the succeeding quarter. These payments stand 
on a different basis from a payment for services rendered, which of course could 
not be paid in advance, hut by reason of the use to which the money is to be 
put, to wit, the support of a blind. person, it seems clear that the legislature 
intended that it should he paid in advance so that he would have the use of the 
money during the quarter rather than that it should be paid at the end of the 
quarter by way of reimbursement for expenditures made for his support. 

In answer to your first question therefore I am of the opinion that, under 
section 2967, G. C., above quoted. the quarterly payments should be made at the 
beginning of the quarter and cover the succeeding quarterly periods. 

If the foregoing method of payment has been adopted uniformly over the 
state there would he no necessity for answering your second question, for the 
reason that if a pensioner died any time' during the quarter he would have 
received all the money due him and his personal representatives would have no 
claim against the county. It is conceivable, however, that there might be a period 
of time between the date of the issuance of the order by the commissioners 
and the payment of the first installment, and there might be cases where the 
county officials have assumed that payment should not be made until the end of 
the quarter. On this assumption I will proceed to a consideration of your second 
question. 

The last sentence of section 2967, above quoted, is the one particularly appli­
cable in answering this question. This sentence gives to the commissioners full 
discretion in the amount of the allowance which may be made to a needy blind 
person, the only limitation thereon being that such allowance shall not exceed one 
hundred and fifty dollars per annum. The words "paid quarterly from the fund 
herein provided on the warrant of the county auditor" merely directs the manner 
of the payment of the allowance and the fund from which it shall be paid, 
and cannot be construed to in any way increase or decrease the amount allowed 
by the commissioners. 

The discretion lodged in the commissioners as to the amount of the allowance 
is broad enough probably to permit them, if they so desired, to specify a time 
when the allowance should begin, and section 2968 of the General Code, provides 
for the discontinuance of such allowance by the commissioners if they should 
thereafter decide that the pensioner is not entitled to the relief, but in the absence 
of any such specific language in the order of the commissioners, it can only be 
said that the relief is granted from the date of order allowing the same until the 
death of the beneficiary, unless theretofore terminated by the commissioners. 

Tpe allowance made by the commissioners constitutes a valid claim of the 
beneficiary against the county and one which could be enforced by him and, in 
case of his death, by his personal representatives. This is not at all out of 
harmony with the intention of the legislature in providing for such relief for the 
reason that the relief itself is based on the idea that the person had no other 
means out of which he could have been supported during the period of time for 
which he had not been paid and would 'naturally have incurred indebt~dness for 
that purpose which would be a claim against his estate. 

AppiY,ing these principles it then becomes a question of fact in each particular 
case upon the death of a beneficiary as to whether or not he has received the 
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allowance at the rate fixed by the commissioners from the date of the order until 
the day of his death, and if he has not so received the same, his personal 
representatives would be entitled to rece_ive the difference. 

The fact that any unpaid balance could not be paid until the next quarterly 
payment time would not operate to defeat the right to collect the same, but as 
stated before merely directs the time when it can be paid. 

I am therefore of the opinion, in answer to your second question, that if at 
the time of the death of the person to whom an allowance has been made under 
the blind relief laws, any part of the allowance at the rate fixed by the com­
missioners, based upon the time which has elapsed from the date of the allowance 
until the date of his death, remains unpaid, it should be paid to his personal 
representatives. 

699. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

WHEN A FOREIGN CORPORATION INCREASES ITS CAPITAL STOCK 
SO TOTAL AUTHORIZED CAPITAL STOCK, REPRESENTED BY ITS 
PROPERTY AND BUSINESS IN OHIO IS INCREASED, IT MUST 
COMPLY WITH SECTION 185, G. C., NOTWITHSTANDING PAY­
MENT OF ANNUAL FEES UNDER WILLIS LAW AND SECTION 192, 
G. C., EVEN THOUGH PERCENT AGE OF ITS PROPERTY AND 
BUSINESS 1IN OHIO HAS NOT INCREASED SINCE ITS ORIGINAL 
COMPLIANCE. 

Whe1tever a foreign corporation increases its authorized capital stock so that 
the amount of its total authorized capital stock, represented by its property and 
business in Ohio is increased, it must comply with section 185, G. C., notwith­
standing the payment of annual fees under the Willis law and section 192, G. C., 
and notwithstanding the percentage of its property and business in Ohio, has 1tat 
increased since its original compliance, or may even have decreased. 

CoLUMBus, Omo, August 6, 1915. 

HoN. C. Q. HILDEBRANDT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-You have requested my opinion regarding a question raised by 

counsel for a certain foreign corporation involving the interpretation of section 
185 of the General Code. The question may be stated as follows: 

When a foreign corporation which has complied in the first i_nstance with 
the Ohio laws including the provisions of section 184 of the General Code, and 
is paying an annual franchise tax according to the rule permitted by section 192, 
G .. C., increases its total authorized capital stock without changing or at least 
increasing the relative amount of business done and the relative amount of property 
owned by it in Ohio as compared with the t9tal business and property of said 
company outside of Ohio, is it required to file the additional statement provided 
for in section 185 aforesaid? 

Two points are made by counsel for said foreign corporation in connection 
with the question thus submitted as follows: 

( 1) The company should not be required, under the facts assumed, to file 
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an additional statement with the secretary of state and otherwise to comply with 
section 185, G. C., because tfte word used in section 185 is "proportioned" and 
there has been no increase in "proportion." 

(2) The company should not be required to comply with section 185 because 
1t 1s annually filing reports and paying fees under what is known as the Willis 
law, which discloses from year to year such increases of capital stock, etc., as 
may have taken place within the year and because further, as in this case, the 
corporation in question has chosen to exercise the option which it has under 
section 192, G. C., and has paid franchise taxes upon its entire authorized capital 
stock regardless of the proportion thereof represented by property and business 
in Ohio. 

The first contention of counsel requires not only an interpretation of section 
185, but also a consideration of the two sections which precede it. I deem it 
proper, therefore, to quote the provisions of all these sections, or so much thereof 
as is applicable to the question under consideration. 

"Sec. 183. Before doing business in this state, a foreign corporation 
organized for profit and owning or using a part or all of its capital or 
plant in this state shall make and file with the secretary of state, in such 
form as he may prescribe, a statement under oath of its president, secretary, 
treasurer, superintendent or managing agent in this state, containing the 
following facts: * * * 

"4. The proportion of the capital stock of the corporation repre­
sented by property owned and used and by business transacted in Ohio. 

"Sec. 184. From the facts thus reported and any other facts coming 
to his knowledge, the secretary of state shall determine the proportion 
of the capital stock of the corporation rtpresented by its property and 
business in this state and shall charge and collect from such corporation 
for the privilege of exercising its franchise in this state, one-tenth of 
one per cent. upon the proportion of its authorized capital stock repre­
sented by property owned and used and business transacted in this state, 
but not less than ten dollars in any case. Upon the payment of such 
fee the secretary of state shall make and deliver to such foreign cor­
poration a certificate that it has complied with the laws of Ohio and is 
authorized to do business therein, stating the amount of its authorized 
capital stock and the proportion of such authorized capital stock repre­
sented in this state. 

"Sec. 185. A corporation which has· filed its statement and paid the 
fee prescribed by the preceding two sections and which thereafter shall 
increase the proportion of its capital stock, represented by property used 
and business done in this state, shall file within thirty days after such 
increase an additional statement with the secretary of state, and pay a 
fee of one-tenth of one per cent. upon the increase of its authorized 
capital stock represented by property owned and business transacted in 
this state." 

Under the provisions of the first two sections quoted it is made the duty of 
the corporation to file with the secretary of state a statement of the proportion 
of its capital stock represented by property owned and used and by business 
transacted in Ohio. The secretary of state must then determine from the report 
so made, and from any other facts coming to his knowledge, what proportion 
of the capital stock of said corporation is represented by business and property 
in this state as compared with its business and property outside of the state. The 
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proportion thus determined by the secretary of state forms the basis upon which 
the fee of one-tenth of one per cent. is paid. It certainly is clear from these 
provisions that the term "proportion" as therein used means simply the part, 
portion or share of the capital stock represented by property owned and used 
and by business transacted in this state. In other words, the secretary of state 
must determine what portion of the capital stock is represented by the property 
owned and business transacted by the corporation in this state and assess thereon 
the tax of one-tenth of one per cent. 

It doubtless occurred to the legislature that in· the natural course of events a 
foreign corporation might increase and grow and that it would become necessary 
for it to increase its capital stock, and it therefore provided in section 185 that 
when the proportion of its capital stock, represented by property used and business 
done in this state, was increased an additional statement thereof should be made 
to the secretary of state. That means that whenever that portion or part of the 
capital stock of a corporation which is represented by property used and business 
d·one in this state is increased, an additional statement must be filed. 

In the particular case submitted the authorized capital stock has been increased. 
Assuming the percentage of property owned and business transacted in Ohio 
by the company as compared with its total property and business to ha\'e re­
mained the same, the result of such increase in the authorized capital stock 
would be that the sum which constitutes the proportion of such authorized capital 
stock as increased, represented by property used and business transacted in Ohio, 
is increased. Under these circumstances, an additional statement must be filed. 

To illustrate, let it be assumed that the authorized capital stock of the com­
pany was originally $1,000,000.00, and that half of its property used and business 
transacted was in Ohio; the "proportion'' on which the initial fee would be 
based would be $500.000.00. Then let it be assumed that the company increased 
its authorized capital stock to $2,000,000.00, its property and business remaining 
the same both in Ohio and elsewhere; the sum which constitutes the "proportion" 
would then, after such increase, be $1,000,000.00 instead of $500,000.00 as in the 
first instance. But suppose that prior to the increase of the authorized capital 
stock the company's business outside of Ohio" and the value of its property there 
located had gradually increased, without a corresponding increase in volume and 
value inside of Ohio, so that immediately prior to the increase of the authorized 
capital, stock, had -the initial computation been made, it would have resulted in a 
"proportion" amounting to $300,000.00 instead of $500,000.00, as was the case in 
the first instance; yet in such event, where the capital stock was increased to 
$2,000,000.00 the resultant "proportion" would be $600,000.00, an increase of $100,-
000.00 as compared with the "proportion" on which the initial fee was based. 
Under such circumstances, the company should, within thirty days after such 
increase, file the additional statement required by section 185, G. C., and pay a 
fee based on $100,000.00. 

In other words, it is immaterial whether or not the increase in this state is 
in proportion to the increase made elsewhere, unless the result is such that the 
"proportion" ascertained at the time the. increase of authorized capital stock 
is made is smaller or at least no greater, than the amount constituting the 
''proportion" at the time of the original compliance and the payment of the 
initial fee. 

I am of the opinion, therefore, that the first point suggested by counsel for 
the corporation is not well taken. 

With respect to the second question I may say that I am impressed with 
the seeming injustice, at least, of requiring a foreign corporation to make annual 
reports and to pay annual fees thereon for the privilege of continuing in business 
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in the state and cxerctsmg corporate franchises therein and at the same time 
requiring such corporation, whenever it increases the proportionate amount of its 
capital stock represented by property and business in this state, to file a report 
required by section 185; ;,tnd \\:hile I would also lean strongly toward the conclusion 
that if the so-called \Yillis law were a subsequently enacted statute, its reports 
and fees would be effective substitutes for the reports and fees required under 
section 185, so that a repeal of the latter section, by implication, could be worked 
out; yet such considerations, after all, are founded upon the policy of the law 
rather than directed toward its meaning. 

Section 192, G. C.. is referred to. It provides as follows: 

"X o person shall be required to list for taxation a share of the capital 
stock of an Ohio corporation; or a share of the capital stock of a foreign 
corporation, the property of which is taxed in Ohio in the name of· such 
corporation; or a share of the capital stock of any other foreign cor­
poration, if the holder thereof furnishes satisfactory proof to the taxing 
authorities that at least two-thirds of the property of such corporation is 
taxed in Ohio and the remainder is taxed in another state or states, 
provided such corporation, as a fee for the privilege of exercising its 
franchise in Ohio, pays annually the same percentage upon its entire 
authorized capital stoc;k that is required by law to be paid by a domestic 
corporation on its subscribed or issued capital stock." 

This provision was incorporated in section 148c R. S., at the time the Willis 
law was passed, and is a part of what is apparently a single scheme of legislation, 
although it was not in the act known as the \Villis law, itself. I think it is 
obvious, however, that the proviso therein refers to the Willis law. In other 
words corporations do not pay fees for the purpose of exercising franchises in 
Ohio, under section 192, but rather under the other sections which require the 
payment of such fees, although section 192 permits the payment thereof according 
to a rule different from that provided by such other sections. 

Now the sections thus referred to are at the present time sections ·5499 et seq., 
General Code. I quote some of the material provisions thereof: 

"Section 5499. Annually, during the month of July, each foreign cor­
poration for profit, doing business in this state, and owning or using a 
part or all of its capital or plant in this state, and subject to compliance 
with all other provisions of law, and i11 additio11 to all other statements re­
quired by la-w, shall make a report in writing to the commission in such 
form as the commission may prescribe. 

"Section 5503. On or before October fifteenth, the auditor of state 
shall charge for collection, as herein provided, annually, from such com­
pany in addition to the intitial fees otherwise provided for by law, for the 
privilege of exercising its franchises in this state, a fee or' three-twentieths 
of one per cent. upon the proportion of the authorized capital stock of the 
corporation represented by the property owned and used and business 
transacted in this state, which fee shall not be less than ten dollars in 
any case. Such fee shall be payable to the treasurer of state on or before 
the first day of the following December." 

The italicized portions of the above quoted pronstons were found in the 
original Willis law, 95 0. L., 137. I think it is clear that the fee required under 
section 185, G. C., is an initial fee as to what may be termed the increased extent 
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to which the franchise is being exercised in the state. At any rate there is no 
escape from the very explicit provisions of the section last above cited to the effect 
that the annual report shall be made in addition to all other reports required by law. 

When the statutes are examined, then, it is clear that section 185 was not re­
garded by the legislature as inconsistent with the Willis hiw. So far as the legis­
lative intent is concerned, then, it was not repealed by implication. This con­
clusion is strengthened by the fact that section 148c, R. S., has been amended with 
the language riow found in section 185, G. C., since the enactment of the Willis law. 
(See 97 0. L., 496.) 

These considerations leave but one question; namely, as to whether or not it 
is competent for the general assembly to provide for the assessment and collection 
of two taxes on what may be regarded, in part at least, as the same subject of taxa­
tion. This is a constitutional question which I cannot adequately discuss within 
the limits of this opmwn. It is sufficient to say that while we have always had 
in Ohio an initial fee and an annual franchise tax as well, and while in Southern 
Gum Company v. Laylin, 66 0. S., 578, it was strongly intimated, if not decided, 
by the supreme court that the subject of the initial tax is the same as that of the 
annual tax except that the one is on the privilege originally conferred and the 
other on the continued annual value thereof, yet the court, in that case, did 
distinguish between the original conferring of a privilege and the continued 
existence thereof as occasions for the exercise of the taxing power. So in the 
Willis law, and particularly in present section 5519, G. C., the imposition of the 
annual fee is permitted and required if the initial fee has been paid more than 
six months preceding the time when the annual report is due. This is a matter 
of grace only. As a matter of fact, when the initial fee is exacted there is no 
principle, contractual or otherwise, upon which it might be said that tht cor­
poration thereby acquires the right to exercise its corporate powers in the state 
for any particular length of time without further exaction; nor, on the contrary, 
could it be said that when the annual fee is paid the corporation thereby acquires 
the right to exercise its franchise to any possible extent in the state of Ohio 
until the next annual fee is paid, but only that it acquires the right perhaps to 
exercise its corporate franchise in the state, to the extent shown by its annual 
report, until such succeeding annual payment. 

For all these reasons I conclude that the original conferring of the privilege 
of exercising the corporate franchise in Ohio is a separate and distinct occasion 
for the exercise of taxing powers as compared with the continuing existence of 
the franchise thus conferred. That being the case, it follows that there is no 
constitutional incompatibility between the payment of the annual tax or fee and 
the exaction of the, initial tax or fee on account of an increase in the proportion of 
the authorized capital stock represented by property owned and business transacted 
in the state. 

For these reasons, then, the second point urged by counsel is, I think, not well 
taken. 

I am therefore of the opinion that under the circumstances named by counsel, 
a foreign corporation would be liable to compliance with section 185, G. C., if the 
amount produced by taking such percentage of its capital stock at a given time, as 
may be then represented by its property and business in Ohio as compared with 
its total property and business, is shown to have increased whether the percentage 
itself has increased or not. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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700. 

PROSECUTING ATTORNEY-NOT AUTHORIZED TO ADVISE DIRECT­
ORS OF A COUNTY AGRICULTURAL SOCIETY-CANNOT ACCEPT 
SUCH E:\1PLOYMEXT-DIRECTORS OF SAID SOCIETY :MAY NOT 
EXPEND ~IOXEY RAISED FRO~I TAX LEVY TO EMPLOY AN AT­
TORNEY WHEN MONEY IS APPROPRIATED TO ASSIST. SOCIETY 
AS AUTHOR~ZED BY LAW. 

The prosecuting attomey of a county is neither authorized nor required to 
act as the legal adviser of the directors of the agricultural society of s'llch county 
and cannot accept employment from said directors. 

The directors of said society may not expend the money realized from the tax 
levy made by the county commissioners of such county and appropriated for the 
purpose of assisting said agricultural society as authorized by law, for the pur­
Pose of employing an attorney to advise them in matters pertaining to encumbering 
the real estate which said society owns in fee. 

CoLUMBUS, Omo, August 6, 1915. 

HoN. s. vV. ENNIS, Prosecuting Attorney, Paulding, Ohio. 
DEAR SIR :-In your letter of July 30, 1915, you request my opinion as follows: 

"Where the commissioners of a county have paid money out of the 
county treasury, under sec.tion 9903, of the General Code of Ohio, for the 
purchase of real estate as a site for an agricultural society whereon to 
hold its fairs, and when it becomes necessary by the consent of the county 
commissioners to encumber said real estate, has the board of directors of 
said agricultural society any authority to employ an attorney to assist 
and advise them relative thereto and in getting the consent of the county 
commissioners to make said loan, other than the prosecuting attorney of 
the county?" 

Section 9887, G. C., authorizes the commissioners·of a. county, under the con­
ditions therein prescribed, to assist the agricultural society of such county in the 
purchase or lease and imprqvement of a site on which to hold county fairs, and to 
levy a tax for this purpose on all of the taxable property of said county. 

This section has been supplemented by house bill No. 717, which was passed 
by the general assembly May 27, 1915, and will become effective September 3, 1915. 
Said house bill confers additional authority on the commissioners of the county 
to assist the county agricultural society in the improvement of grounds, the title 
to which is vested in fee in said society, and to levy a tax for this purpose. 

Section 9900, G. C., provides for the sale, lease or purchase of lands by a 
county agricultural society, and section 9901, G. C., taken in connection with section 
9900, G. C., prescribes the conditions under which the commissioners of the county 
may complete and carry into effect any contract or contracts made for the pur­
chase or lease of a new site. 

Section 9902, G. C., provides in part as follows: 

"Payment for the purchase or lease of the land included in such site, 
and the improvements thereon, may be made by the county commissioners 
from any unappropriated funds in the county treasury at the time it is 
to be made. If no such funds are then in the treasury, the commis-



1460 ANNUAL REPORT 

sioners may issue the bonds ·of the county for such amounts as are neces­
sary for the purchase or lease of the land and the improvements thereon." 

Section 9903, G. C., provides for the levy of a tax by the county commis­
sioners to pay the interest on said bonds and to provide a sinking fund for their 
final redemption at maturity. The question of the issue of bonds must first be 
submitted to a vote of the electors of the county at the next general election for 
county officers held not less than thirty days after receiving fr.om the agricultural 
society the notice provided for in section 9900, G. C., under authority and in 
compliance with the requirements of sections 9904 <\nd 9905, G. C. 

Section 9908, G. C., as amended in 103 0. L., 360, provides: 

"When the commissioners of a county have paid, or pay, money out 
of the county treasury for the purchase of real estate as a site for an 
agricultural society whereon to hold its fairs, the society shall not en­
cumber such real estate with any debt, by mortgage or otherwise, without 
the consent of the commissioners duly entered upon their journal. 

""When such consent is obtained the society may encumber such real 
estate in order to pay the cost of necessary repairs and improvements to 
an amount not exceeding fifty per ceqt. of its value. In order to ascer­
tain the value of such real estate the commissioners shall appoint three 
disinterested free-holder residents of the county to appraise such real 
estates. The appraisers so appointed shall, within ten days after their 
appointment, upon actual view of such premises. appraise such real estate 
and return such at>praisement under oath to the board of county commis­
sioners. And the appraisement so made shall be considered the value of 
such real estate for the purpose of mortgage or other encumbrance." 

Where the commissioners of a county, acting under authority and in compliance 
with the provisions of the statutes above referred to, have assisted the county 
agricultural society in the purchase of real estate as a site on which to hold 
county fairs, and it becomes necessary to encumber said real estate, with the 
consent of said county commissioners, duly entered on their journal, to pay the 
cost and expense of making the ne~essary repairs and improvements to an amount 
not to exceed twenty per cent. of the value of said real estate, you inquire whether 
the board of directors of said agricultural society may employ an attorney, other 
than the prosecuting attorney, to assist and advise them in such proceedings. -

Section 2917 provides in part: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any of 
them may require of him written opinions or instructions in matters con­
nected with their official duties." 

Inasmuch as the directors of the county agricultural society are not county 
officers and said board of directors is not a county board, within the meaning of 
the above provision of section 2917, G. C., the prosecuting attorney is neither 
required nor authorized to act as the legal adviser of said directors. Furthermore, 
I am of the opinion that the prosecuting attorney of the county in the proper 
discharge of his official duti~s can not accept employment from the directors of 
said agricultural society. 

Under provision of section 9885, G. C., said society is declared- to be a body 



..iTTOR~'EY GE~'ER.AL. 1461 

corporate and politic and as such capable of suing and being sued and of holding 
in fee simple real estate purchased by said society as a site whereon to hold its 
w~ . 

Under provision of section 9908, G. C., as above quoted, the directors of said 
society. with the consent of the county commissioners, may encumber the real 
estate which said society owns in fee. 

Inasmuch as the prosecuting attorney of the county cannot act as the legal 
adviser of said directors and in view of the above provision of the statute author­
izing said directors, with the consent of the county commissioners, to encumber 
the real estate owned by said society, it might seem that this authority carries 
with it authority to employ an attorney to advise them in said proceedings 

I call your attention, however, to section 9893, G. C., which provides: 

"When money has been raised by taxation in a county for the purpose 
of leasing lands for county fairs, or of erecting buildings for county fair 
purposes, or for making improvements on county fair grounds, or any 
purpose connected with the use of county fair grounds or the manage­
ment thereof by a county agricultural society, it shall be used for such 
purpose only, notwithstanding the law under which the money was so 
raised has expired by limitation. Such moneys shall be used for the pur­
poses intended by the act under which they were levied and collected by 
taxation." 

In view of the provtstons of this statute and in the absence of an express 
provision of the statute authorb:ing such expenditure, I am of the optmon, in 
answer to your question, that said directors may not expend, for said employment, 
money realized from the tax levy made by the county commissioners and appro­
priated for the purposes authorized by the above provisions of the statutes. On 
the other hand, the expenditure for said employment of funds derived from 
sources other than taxation would be of no concern to the public and would be 
clearly within the powers of said society. 

701. 

Respectfully, 
Eow ARD C. TURNER, 

Attomey General. 

FORM OF BOXD TO C01IPLY WITH LOAX REGULATION ACT­
AMENDED SUBSTITUTE SENATE BILL NO.7-BANKS AND BANK­
ING. 

CoLUMBUS, Ouro, August 6, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columb11s, Ohio. 
DEAR SIR:-Under date of July 26, 1915, your department requested me to 

f).lrnish a proper form of bond to comply with the provisions of section 6346-2 
of the recent loan regulation act. That is to say, in accordance with said section 
as found in amended substitute senate bill No. 7, passed at the recent. session 
of the legislature. 

Section 6346-2 provides that every applicant for license under the provisions 
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of said section shall "execute and file a bond to the state of Ohio in the penal 
sum of two thousand dollars ($2,000.00) with the superintendent of banks, to be 
approved by him, for the faithful observance of all provisions of this act." 

In accordance with your request I herewith submit the following: 

"KNOW ALL MEN BY THESE PRESENTS : 
"That ------------------------------------------ of the -------------

of -------------------------• in the county of -------------------------· 
state of -------------------------- doing business as -------------------, 
as principal, and --------------------------· of -------------------------· 
and ----------------------------· of ----------------------------------• 
as suret ---------· are held and firmly bound unto the state of Ohio in 
the penal sum of two thousand dollars ($2,000.00), for the payment of 
which, well and truly to be made, we jointly and severally bind ourselves, 
our heirs, executors, administrators, assigns and successors firmly by these 
presents. 

"Signed by the said ------------------------------ as principal, and 
by the said ------------------------ and ------------------------------, 
as suret ---------, and their seals attached this -------- day of ----------· 
19 ____ _ 

"The condition of the above obligation is such that if the said 
-----------------------------------· licensee, under an act passed by the 
general assembly of Ohio on May 7, 1915,. and entitled: 

"'AN ACT 

"'To amend sections 6346-1, 6346-2, 6346-3, 6346-4, 6346-5, 6346c6 and 6346-7, 
inclusive, of the General Code, ;.nd add supplemental sections 6346-8, 6346-9 
and 6346-10, inclusive, providing for the regulation and licensing of the loaning 
of money without security upon personal property, and of purchasing or 
making loans upon salaries or wage earnings,' 

"his officers, agents or employes shall faithfully observe and comply with all 
of the provisions of the aforesaid act, then this obligatic>n shall be void; 
otherwise to be and remain in full force and virtue in law. 

"Principal. 

"Surety. 

"Surety. 
"I hereby certify that the security of the above bond is, in my opinion, 

sufficient for the amount specified, and that the signatures thereto are 
genuine. 

"Auditor --------- County. 
"The above bond is hereby approved. 

"Superintendent of Banks. 
"NOTE.-!£ the applicant is a corporation, the corporate name must 

be used at the begirwing of the bond describing the principal, and the 
corporate name must be signed and the seal affixed by the president and 
secretary and a certified copy of the resolution authorizing them to sign 
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on behalf of the corporation submitted with the bond. If the application 
be a copartnership the names and addresses of all partners must be signed. 

"If personal bond is given at least two sureties should sign the bond 
and the same should be approved by the auditor of the county wherein 
executed. 

"If a surety bond is given the authority of the agent to sign such 
bond should be attached thereto, together with the last financial statement 
of the surety company, and if necessary a statement from the superin­
tendent of insurance that the surety company is legally authorized to do 
business in Ohio." 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

INDUSTRIAL COMMISSION-FORM OF BOND FOR EMPLOYES AND 
DEPUTIES-SECTIONS 4 AND 871-4, G. C., CONSTRUED. 

Uniform form of bond should be adopted by Industrial Commission of Ohio 
to comply with provisions of sectio11s 871-4 mtd 4, G. C. Approved form prescribed. 

CoLUMBUS, OHIO, August 6, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your favor of July 30th, 

which is as follows: 

"This commission desires to adopt a form of bond to be used by 
such employes as are required to furnish bonds. By so doing we can 
easily comply with the provjsions of section 4 of the General Code. 

"Will you kindly submit o: form which meets with your approval?" 

Under the provisions of section 871-4 of the General Code. (103 0. L., 96) 
which is sectiori 4 of the act creating the .Industrial Commission of Ohio, it is 
provided, among other things, as follows: 

"All employes or deputies of the commission rece1vmg or disbursing 
funds of the state shall give bond to the state in amounts and with 
surety to be approved by the commission." 

Section 4 of the General Code, is as follows: 

"Every officer, on receiving an official bond which by law is required 
to be filed or deposited with him, shall, on receiving bond, record it 
in a book to be kept for that purpose. A certified transcript of the record 
of such bond shall be conclusive evidence of such record, and prima 
facie evidence of the execution and ·existence of such bond." 
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A form of bond which will meet the requirements of section 871-4 of the 
General Code, relating to the bonds of employes or deputies of the commission, 
may be prepared as follows: 

OFFICIAL BO~D. 

STATE OF OHIO. 

KNOW ALL MEX BY THESE PRESENTS: 
That we, ______________ --------- __ -- _______ ------- __ ---- __ - ________ , 

of --------------------------------------- County, Ohio, as principal, and 

of -----------------------------~---------------------------------------, 
as surety, are held and firmly bound unto the STATE OF OHIO in the 
sum of ----------------------------------------Dollars, for the payment 
of which, well and truly to be made, we bind ourselves, our heirs, execu­
tors, administrators, assigns and successors, jointly and severally, firmly 
by these. presents. 
The condition of the above obligation is such that, whereas, the said 

--------------------------------------------------------------- has been 

{
appolintedd l by the Industrial Commission of Ohio. 
emp oye f 

~o\v, if the said ---------------------------------------------------
shall, during his service under such f appolintmentt f faithfu.lly discharge the 

{emp oymen J 
duties imposed upon him by law and the orders of the Industrial Com­
mission of Ohio, then this obligation shall be void, otherwise it shall remain 
in full force and effect. 

WITNESS, our hands and seals, this ------------------------day of 

--~----------------------------------, 19 __ , 

I hereby certify that the security of the above bond is, in my opmton, 
sufficient for the amount specified, and that the signatures thereto are 
genuine. 

Auditor----------------- .County. 

OATH. 

~~~-~-~~=-~-~~grfi~ I ss. 
I do solemnly swear that I will support the Constitution of the United 

States of America and the Constitution of the State of Ohio, and that I 
will faithfully discharge the duties imposed upon me by law and the 
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orders of the Industrial Commission of Ohio, in the service of the Indus­
trial commission of Ohio, and otherwise, according to the best of my 
ability, promote the interest of the state, so far as the same may be law­
fully in my power. 

Sworn to and subscribed before me, a ------------------------------
111 and for the county aforesaid, this ----------------------------day of 

--------------------------------· 19 __ , 

The within bond is hereby approved as to amount and as to the surety 
herein. 

THE INDUSTRIAL COMMISSION OF OHIO 

BY--------------------------------------
Chairman. 

The within bond is approved as to its form. 
Eow ARD C. TuRNER, 

Attorney General State of Ohio. 

AUTHORITY TO EXECUTE AXD FIXAXCIAL STATE:\IENT. 
If executed by a surety company, bond should be accompanied by an 

authorization to the agent signing for tlie company and the last financial 
statement of the surety company. 

CERTIFICATE OF AUDITOR. 
The certificate of the auditor provided for in the bond need only be 

used when a personal bond is given instead of a surety bond. 

ln my opinion, the above form of bond will meet the requirements of section 
871-4 of the General Code, above referred to, and the adoption of a uniform bond 
will make it convenient for your commission to make the record provided for in 
section 4 oi the General Code, supra. 

703. 

Respectfully, 
Eow ARD C. TuRXER, 

Attorney Geueral. 

JUSTICES OF PEACE-RECOVERY :\IAY BE :\IADE OF MONEY PAID 
FRO:\I TOWXSHIP TREASURY FOR OFFICE RENT UNDER AU­
THORITY OF SECTIOX 1750, G. C.-SAID STATUTE IS UXCOXSTI­
TUTIOXAL. 

Section 1750, G. C., being llllconstitutional, money paid to justices of the peace 
thereunder may be recovered back. 

CoLUMBUS, OHio, August 7, 1915. 

Hox. Joax V. C.\MPBELL, Prosecuting Attomey, Cincimzati, Ohio. 
DEAR SIR :-On account of pressure of business we have not sooner answered 

your letter of June 25th, written in answer to a letter from us of February 11th, 
relatin to the refunding of amounts found due by state examiners. 
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Your letter is as follows: 

"Complying with your request of February 11th, . we have taken up 
with various justices of the peace in this county the matter of refunding 
to the township treasurer amounts allowed to them out of the township 
fund for office rent, as reported in the summary of findings for recovery 
by State Examiner Godfrey. 

"The contention of these officers is that i:he amounts referred to were 
allowed by virtue of section 1750, of the General Code. While it is appar­
ent that this section is unconstitutional, it is our opinion that until it has 
been so declared by a court, a justice of the pea:ce would be protected by 
its provisions. The following cases which bear in a way upon this question 
are respectfully submitted for your consideration: 

"State ex rei. v. Carlisle, 2 Ohio N. P., (n. s.) 637. 
"State ex rei. v. Beacon, 66 Ohio St., 491. 
"State v. Gardner, 54 Ohio St., p. 24, at page 48 (obiter). 
"Heck v. Glass Company, 16 Ohio C. C., 111. 
"State ex rei. v. Bingham, 14 Ohio C. C., 245. 
"We would appreciate an opinion from you on this subject in order 

that we may take the necessary steps toward adjustment of these items." 

The report of the state examiner on Colerain township, Hamilton county, 
in an examination made in 1914, contains the following: 

"Payments of rent for justices of the peace have been as follows: 
"1912, Dec. 30, Wm. Steinreide, }. P·--------------------------$50.00 
"1912, Dec. 30, Samuel Ruby, J. P.----------------------------- 50.00 
"1913, Dec. 22, Wm. Steinreide, }. P, __________________________ 50.00 

"1913, Dec. 22, Samuel Ruby, J. P.----------------------------- 50.00 
"The only authority for these payments was section 1750, G. C. This 

states that where there is, in any township in Hamilton county, no town­
ship hall or other public building belonging to the township, office rent 
not exceeding $50.00 a year may be paid from the township treasury for 
each justice of the peace. All laws of this special nature had been de­
clared unconstitutional by the supreme court. Therefore, the payments 
were illegal, and the amounts must be returned to the treasury by the 
officials named. It may be added, that for a number of years the town­
ship has been renting for township purposes a building that belongs to the 
township school district." 

Section 1750, G. C., provides as follows: 

"In any township in Hamilton county in which there is no township 
hall or other public building belonging to the township, each justice of 
the peace may provide himself with a suitable office at an annual rental 
not to exceed fifty dollars, which shall be paid from the general township 
fund by the township treasurer upon the certificate of the justice, counter­
signed by the township clerk." 

From your letter it appears that there is no doubt in your mind, nor is there 
any doubt in our minds, that the above quoted section is unconstitutional. The 
question arises, however, as to whether ur not moneys paid under such unconsti-
tutional act may be recovered. . 

In your letter you cite various cases as bearing upon the subject. 
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The case of State v. Gardner, 54 0. S., 24, cited by you, has been carefully 
considered. This case, however, simply goes to the question, as we see it, of 
whether or not there can be a de facto officer without a de jure office, and does 
not cover the matter in controversy. 

The case of State ex rei. v. Beacon, 66 0. S., 491, cited by you, while hold­
ing that the statute is unconstitutional, nevertheless declares on the ground of public 
policy that the officers should continue to discharge their duty thereunder until the 
judgment of ouster became effective, the execution of which judgment was sus­
pended in order to give time to provide for a proper de jure organization. And 
we do not see that this case in any way bears upon our question. 

The case of State ex rei. v. Bingham, 14 0. C. C., 245, cited by you, is to the 
effect that the official acts of officers acting in an office created by an unconsti· 
tutional law are acts of a de facto officer until the statute has been declared 
unconstitutional by competent judicial authority. 

The case of Heck v. Glass Company, 16 0. C. C., 111, is to the effect that 
the official acts of one who performs the duties of an office created by an uncon­
stitutional statute are, until the statute which creates the office and enjoins the 
duties is declared invalid by a court of competent jurisdiction, the acts of a 
de facto officer. 

All of these cases involve the question of the acts of a de facto officer, and 
on the ground of public policy it has always been held that the acts of a de facto 
officer are valid until such de facto officer is ousted from his position, and that 
the moneys paid to him as compensation relieves the state from paying the same 
amount to the de jure officer, whose office has been usurped by the de facto officer. 

The case of State ex rei. v. Carlisle, 2 N. P., (n. s.) 637, is, however, a 
case that is very nearly in point in this matter. On page 638 the court states 
the case as follows: 

"The petition sets forth six separate causes of action. It seeks to 
have certain sections of the statutes, pertaining to the compensation and 
expense account of county commissioners, held unconstitutional, and also 
seeks to require defendant to cover back into the county treasury certain 
money which, it is claimed, he was paid as one of the county commis­
sioners, and which payment, it is claimed, was unauthorized by law. 

"It is conceded that the Ia ws in question, under which the defendant 
has been paid his salary and expenses, are objectional on constitutional 
grounds, and consequently invalid. But, notwithstanding that, one of the 
questions here made, is whether an officer, who discharges a duty enjoined 
upon him by an unconstitutional act before a court of competent jurisdic­
tion declares the act to be unconstitutional, is protected in the discharge 
of that duty by the law under which he acted. In other words, can an 
action be maintained to recover back into the treasury the salary and 
expenses of such officer, paid to him under an unconstitutional law, but 
before it is so declared by a court of competent jurisdiction? 

"Counsel have cited no authorities directly in point on this question. 
The question has certainly not been decided directly in this state, and so 
far a.'S I have investigated, I have been unable to discover elsewhere any 
case directly decisive of the question." 

On page 640 the court says, relative to the acts of a de facto officer under an 
unconstitutional act : 

"If the acts of such an officer, under such a law, are valid and effec­
tive, then the fact that he demanded and was paid for his services the 
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salary or compensation provided by the act would necessarily be valid. I 
cannot comprehend how that part of the act which concerns his official 
duties can be upheld, and the part thereof which provides for his salary 
denied." 

The court in the above case was primarily considering the question of the 
.compensation to be allowed to the county commissioners, and as he held that 
section 897, R. S., was void because of unconstitutionality, insofar as it related 
to the county in question, the county commissioners would therefore have been 
entitled to no remuneration for the services rendered. It.is true that in the same 
section the expenses of the county commissioners were provided for and, therefore, 
in a sense the court passed upon the question of whether or not expenses could 
be allowed to a de jure officer, which expenses were provided for by a statute 
which was unconstitutional. 

As was said in the opinion of the court, he was unable to discover any case 
directly decisive of the question. So far as I can ascertain the case was not 
taken further than the court of common pleas. I am unable to give my full assent 
to· the conclusion reached by the court in the case foregoing mentioned. If the 
office is created and the salary fixed by an unconstitutional act, it may be that 
since the courts hold that the person occupying such unconstitutional office was an 
officer de facto and therefore that his acts were valid, he should receive the com­
pensation provided for in said act. But in the matter under consideration there 
is no question of a de facto officer nor of the fees to be received by such de facto 
officer, but solely that section 1750 undertakes to allow, by way of expenses, a 
certain sum to the justices of the peace of Hamilton county that were not ;,'!lowed 
to any of the other justices of the peace throughout the state. The money paid 
out under section 1750, the act being unconstitutional, but not having as yet been 
declared so by a court, would be money that was paid under a mistake of law. 

"Money paid under an unconstitutional or invalid statute, without any 
circumstances of compulsion, is paid under a mistake of law and cannot be 
recovered back, except in so far as governed by the rule ;,·dopted in some 
states that illegal payments made by public officers to public officers by 
mistake of law are recoverable." 

(30 Cyc. 1315.) 

The rule is laid down in 30 Cyc., at page 1313, as follows: 

"Except where it is otherwise provided by statute, the general rule 
is that a voluntary payment made under a mistake or in ignorance of the 
law, but with full knowledge of all the facts, and not induced by any 
fraud or improper conduct on the part of the payee, cannot be recovered 
back. And in so far as this rule is concerned, there is no difference 
between ignorance and mistake of law." 

However, as a limitation to such rule, it is given on page 1314 of 30 Cyc.: 

'The rule that money paid under a mistake of Jaw cannot be recm·­
ered should be confined to cases falling strictly within it." 

A further limitation to such rule is stated at page 1315 of 30 Cyc.: 

"Although there are cases holding the contrary, the better rule seems 
to be that payments by a public officer by mistake of law, especially where 
made to another officer, may be recovered back." 
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This foregoing rule is recognized in the case of State ex rei. v. \Veaver, 12 
0. X. P., (n. s.) 41, the third branch of the syllabus in that case being as follows: 

"The rule that money voluntarily paid cannot be recovered does not 
apply to the case of one public officer dealing with another public officer 
with reference to their compensation as such officers." 

l!,l. the "above case an action was brought by the prosecuting attorney of 
Hamilton county to recover for the county, under the authority vested in him by 
section 1277, Revised Statutes, a certain sum of money from the defendant, 
\Veaver, for fees and mileage alleged to have been illegally drawn from the county 
treasury by said \Veaver while acting as coroner. The second defense averred that 
the defendant drew from the county treasury, during said period, as salary and 
expenses a certain sum under a law which was declared unconstitutional about 
the close of his term, and upon being requested by the county auditor and county 
commissioners to repay said salary so drawn and his refusal so to do, the whole 
matter was compromised and settled by the commissioners and himself by agree­
ment. A demurrer was pleaded to this answer. 

The court, in its opinion, on page 42. says: 

"The money drawn from the county treasury as salary by the defend­
ant was under an unconstitutional law and the prosecutor might have 
brought suit to recover the entire amount thus paid because no act under 
that law was valid, or as was said by the supreme court in the case of 
Findlay v. Pendleton, 62 0. S. 80, on p. 88: 

"'Tt (the unconstitutional law) was void, not only from the time it 
was declared unconstitutional, but it never had any validity and could not 
be invoked as a foundation of a right to be enforced in a court of justice.' 

''Therefore, there could have been no defense interposed to an action 
by the prosecuting attorney against the defendant to recover the entire 
salary drawn by him under said unconstitutional law." 

On page 44 the court says: 

''The cases of 1·oluntary payment cited by counsel for defendant in 
his brief mostly relate to individuals or private corporations dealing with 
one another or with public corporations, and not transactions of one public 
sen·ant dealing with another public servant in reference to their com­
pensation or salaries. Xote what Judge Spear says in Jones, Auditor, v. 
Commissioners, supra, (57 0. S., 2189) on pages 211 and 212: 

"'It is urged that as a condition of avoiding the conclusive effect of 
the commissioners' allowance there must he found either fraud or mistake, 
and neither is averred. This claim seems to rest on the idea that the board 
of commissioners is practically the county and that its official acts neces­
sarily conclude the county. The assumption is fallacious.'" 

The court concludes on p;,ge 45, as follows: 

"The county has nothing of defendant's to pay back or tender back. 
The salary did not belong to defendant. He had no right to draw it. lt 
was the county's money illegally drawn from the treasury by the defend­
ant, an•l ewn if the defendant had actually repaid it and had not heen 
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allowed any fees he could hy no legal claim ask the county to turn his 
salary over to· him before calling upon him to return to the county illegal 
fees and mileage in his possession." 

This opinion was affirmed in the 13th C. C., (n. s.) page 40. The conclusion 
of the opinion of the circuit court in this case is as follows: 

"The basis of the case at bar is the payment to a county officer by 
the county commissioners of fees in conducting his office for which there 
is no statutory provision. The payment was contrary to law. The county 
commissioners, therefore, could not authorize such a payment, and if con­
summated and the money paid, the amount so paid can be recovered back. 
We think the case of Lewis v. State, 57 0. S., 189, is decisive of the case 
at bar." 

The case was carried to the supreme court and affirmed without report. 
The case of Printing Company v. State, 68 0. S., 362, wa·s a case involving· 

the publication of the sheriff's election proclamation, the number of times for which 
, was fixed by statute, and the sheriff of Mahoning county caused the same to be 

published a greater number of times. An action was brought against the news­
paper for the money received in excess of the amount which it should have received 
for publishing the said proclamation the number of times fixed by statute. In the 
said case, on page 372 of the opinion, the court says: 

"If the rule of voluntary payment is to have application it disposes of 
all payments prior to those of the year 1898, for, as before stated, prior to 
the statute of April 25, 1898, there was no 'taw which as to claims of this 
character enabled a prosecuting attorney to maintain an action. That act 
(present sections 1277 and 1278, ReYised· Statutes, now sections 2921 and 
2922, General Code, provides, among other things, that: 

"'The prosecuting attorneys of the several counties of the state, upon 
being satisfied that the funds of the county * * * have been mis­
applied, or that any such public moneys have been illegally drawn out of 
* * * the country" treasury, * * * may apply by civil action in the 
name of the state to a court of competent jurisdiction to * * * recover 
back for the use of the county all such public moneys so misapplied or so 
illegally drawn out * * * from the county treasury.' 

"Manifestly it is the purpose of this statute to reimburse the treasury 
for unauthorized payments from it not otherwise provided for. It is in 
one sense a remedial statute, and yet it gives a right of action which 
before its enactment did not exist, and could not, we think, apply to past 
transactions." 

Section 286, G. C., in effect at the time that the payments were made in this 
case to the justice of the peace under section 1750, G. C., provides in part as 
follows: 

"If the report discloses malfeasance, misfeasance, or neglect of duty 
on the part of an officer or an employe, upon the receipt of such copy of 
said rep0rt it shall be the duty of the proper legal officer and he is hereby 
authorized and required, to institute in the proper court within ninety days 
from the receipt thereof civil actions in behalf of the state or the political 
divisions thereof to which the right of action has accrued, and promptly 
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prosecute the same to final determination to recover any fees or public 
funds misappropriated or to otherwise determine the rights of the parties 
in the premises. * * *" 

This section, as we see it, stands in the same position as the sections under 
consideration in the case of Printing Company v. State, and gives a right of action 
to the prosecuting attorney to recover moneys misappropriated from township 
treasuries. 

In view of the decisions I am of the opinion that, first: moneys ·paid under an 
unconstitutional act are in the same position as moneys paid under a mistake of 
law; that moneys paid from one public officer to another does not come within the 
rule that moneys paid under mistake of law cannot be recovered back; and, further­
more, that under the provisions of section 286, G. C., a right of action has been 
created in the prosecuting attorney to recover back this money in accordance with 
the finding of the bureau. 

I am therefore of the opinion that suit should be instituted for the recovery of 
such money, and that the right to the recovery thereof is clear. 

704. 

Respectfully, 
EDWARD c. TURNER, 

Attorney Ge1ural. 

INDUSTRIAL COMMISSION-SEPARATE ACCOUNT SHOWING PRE­
MIUMS PAID INTO INSURANCE FUND BY STATE AND ITS PO­
LITICAL SUBDIVISIONS- RECORD OF DISBURSEMENTS TO 
PUBLIC EMPLOYES-AUDITOR OF STATE TO PRESCRIBE FORM. 

The industrial commission is to lleep separate account showing premiums paid 
into state insurance fund by the state and its political subdivisions, also record 
of disbursements made from fund on account of injuries to public employes. In 
making such record the county is to be regarded as the unit. 

Auditor of state to prescribe form and manner of keeping the account. 

CoLUMBus, Onro, August 7, 1915. 

Bureau .of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your request for an opinion 

under date of July 26, 1915, relative to the keeping of accounts in the industrial 
commission, which request is as follows: 

"We would respectfully request your written opinion upon the follow­
ing question : 

"Referring to the last paragraph of section 1465-67, as amended vol. 
103 0. L., page 79, kindly state what• kind of ledger accounts must be 
kept by the industrial commission of the funds received from the state, 
counties, municipalities, school districts, and other taxing subdivisions. 

"The practice is to keep a sep;.·rate account of all moneys received 
from the state and separate accounts of the money received from each 
county, including various subdivisions thereof. 

"\Vhat we desire to know is, whether this method of,keeping the ac-
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counts is in compliance with the requirements of the law or whether a 
separate account should be kept with each taxing district enumerated in 
said section. * * *" 

In your letter you refer to the provisions of the last paragraph of section 
1465-67, as amended 103 0. L., 79, which provision is as follows: 

"The state liability bqard of awards shall keep a separate account 
of the money paid into the state insurance fund by the state and its 
political subdivisions as hereinbefore provided and the disbursements made 
therefrom on account of injuries to public employes." · 

The particular question in which you are interested is as to the form of the 
accounts which should be kept by the industrial commission covering its trans­
actions with the counties and the taxing districts therein. 

Section 1465-65 of the General Code, as amepdecl 105 0. L., 4, is as 
follows: 

"In the month of December of each year, the auditor of state shall 
prepare a list for each county of the state, showing the amount of money 
expended by each township, city, village, school ·district or other taxing 
district therein for the service of persons described in subdivision one of 
section fourteen hereof, during the fiscal year last preceding the time of 
preparing such lists; and shall file a copy of each such list with the 
auditor of the county for which such list was made, and copies of all such 
lists with the treasurer of state. Such lists shall also show the amount of 
money clue from the county itself, and from each city, township, village, 
school district and other taxing district thereof, as its proper contribution 
to the state insurance fund, and the aggregate sum clue from the county 
and such taxing districts located therein. 

"Proviclecl, however, that should the industrial commission of Ohio on 
or before the first clay of December in any year certify to the auditor of 
state that sufficient money is in the state insurance fund to the credit of 
any county or counties to provide for the payment of compensation to the 
injured and to the dependents of killed employes of such county or counties 
and the several taxing districts therein for the ensuing year, the auditor 
of state shall not prepare and file with the county auditors and the treas­
urer of state said list or lists for such county or counties specified in 
such certificate; and it shall be the duty of the industrial commission of 
Ohio to make and file such certificate with the auditor of state whenever 
in its judgment there is sufficient money in the state insurance fund to the 
credit of any county or counties to provide for the probable disburse­
ments required to be made to the injured and to the dependents of killed 
employes of such county or counties and the several taxing districts 
therein for the ensuing year." 

Section 1465-66 of the General Code (103 0. L., page 78) is as follows: 

"In January of each ye_ar following the filing with him of the lists 
mentioned in the last preceding section hereof, beginning with January, 
1914, the auditor of each county shall issue his warrant in favor of the 
treasurer of state of Ohio on the county treasurer of his county, for the 
aggregate amount clue from such county and from the taxing districts 
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therein, to the state insurance fund, and the county treasurer shall pay 
the amount called for by such warrant from the county treasury, and the 
county auditor shall charge the amount so paid to the county itself and 
the several taxing districts therein as shown by such lists; and the treas­
urer of state shall immediately upon receiving such money, convert the 
same into the state insurance fund." 

I find upon examination of the records of the industrial commission that with 
the remittances made by the auditors of the counties under the provisions of 
section 1465-66, supra, there is filed a list of the various taxing districts of the 
county, the amount of the payroll, the amount of premium due on ;;ccount of said 
payroll for the various taxing districs, and that said list is posted by the industrial 
commission in its ledger account with the particular county. 

Under the provisions of the last paragraph of section 1465-67, supra, it is 
made the duty of the industrial commission to keep a separate account of moneys 
paid into the state insurance fund by the state and its political subdivisions as 
therein provided, and the disbursements made therefrom on account of injuries . 
to public employes. 

As pointed out by the examiner who is now at work on the books of the in­
dustrial commission, there is no provision on the ledger for an entry showing 
the disbursements on account of injuries to public employes and it has been sug­
gested that such a form should be adopted, in order that a complete, compact 
record showing the payments of premiums and disbursements would be readily 
accessible. 

The supreme court of the state considered the provisions contained in the last 
paragraph of section 1465-67, supra, in the cases of: 

Porter et al., Trustees v. Hopkins, Treas. et al. 
Board of Education v. Hopkins, Treas. et al. 
State ex rei. Pogue, Pros. Atty. v. Hopkins, Treas, et al. 
City of Cincinnati v. Hopkins, Treas. et al. 

which cases will be reported in volume 91 of the supreme court reports, not yet 
issued, and in referring to the question made this observation: 

"Section 20 of the law provides that the board shall keep a separate 
account of the money paid into the state insurance fund by the state and 
its subdivisions, and the disbursements therefrom on account of injuries to 
public employes. The board is further required by section 17 to com­
municate to the general assembly on the first day of each regular session 
an estimate of the amount necessary to be contributed to the fund during 
the next two years. These provisions are obviously for the purpose of 
enabling the legislature to provide such an insurance fund for the employes 
of the state and its subdivisions as would be sufficient to maintain the 
separate account above indicated." 

From the statement in the opinion just quoted it will be noted that it is desired 
to keep the account of moneys received from the state and political subdivisions 
separate from the other accounts, with a view of creating a separate and distinct 
fund from which employes of the state and its subdivisions may be compensated 
for injuries sustained while in the employment of the public. A reading of the 

10-Vol. II-A. G. 
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provisions of the last paragraph of section 1465-65, supra, shows further that in 
its transactions with the subdivisions of the state the industrial commission is 
to regard the county as the unit. 

It is my opinion that the industrial commission should keep a separate account 
showing the payments made by the state and its political subdivisions and as to 
the form in which the account shall be kept I have to invite your attention to the 
provisions of section 274 of the General Code, as amended page ~6 of volume 106 
Ohio Laws, and to section 277 of the General Code, which are as follows: 

"Sec. 274. There shall be a bureau of inspection and supervision of 
public offices in the department of auditor of state which shall have power 
as hereinafter provided in sections two hundred and seventy-five to two 
hundred and eighty-nine, inclusive, to inspect and supervise the accounts 
and reports of all state offices, including every state educational, benevolent, 
penal and reformatory institution, public institution and the offices of each 
taxing district or public institution in the state of Ohio. Said bureau 
shall have the power to examine the accounts of every private institution, 
association, board or corporation receiving public money for its use and 
purpose, and may require of them annual reports in such form as it may 
prescribe. The expenses of such examination shall be borne by the taxing 
district providing such public money. By virtue of his office the auditor 
of state shall be the chief inspector and supervisor of public offices, and 
as such appoint not exceeding two deputy inspectors and supervisors, and 
a clerk. No more than one deputy inspector and supervisor shall belong 
to the same political party. 

"Sec. 277. The auditor of state, as chief inspector and supervisor, shall 
prescribe and require the installation of a system of accounting and re­
porting for the public offices, named in section two hundred and seventy­
four. Such system shall be uniform in its application to offices of the 
same grade and accounts of the same class, and shall prescribe the form of 
receipt, vouchers and documents, required to separate and verify each trans­
action, and forms of reports and statements required for the administra­
tion of such offices or for the information of the public." 

From a perusal_ of the sections quoted the powers and duties of your office 
will be at once apparent. 

705. 

Respectfully, 
Enw ARD C. TlffiNER, 

Attorney General. 

TOWNSHIP TRUSTEES-XO AUTHORITY TO HIRE DETECTIVE TO 
POLICE TOWNSHIP-DECIDED IN FORMER OPINION NO 689, 
AUGUST 5, 1915-TRUSTEES MAY PROVIDE FOR POLICING OF 
TOWNSHIP BY CONSTABLE-SEE SECTION 3348, G. C. 

CoLUMBus, OHio, August 7, 1915. 

HoN. C. H. Ct;RTJSS, Prosecuti11g Attor11ey, Ravenna, Ohio. 
DEAR SIR :-Since mailing you my opinion of August 5, 1915, in which I held 

that township trustees m<.)' not lawfully hire il detective and pay him from township 
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funds to police a township and discover burglars or the perpetrators of other 
crimes committed in a township and to enforce the speed laws applicable to motor 
vehicles, my attention has been called to the provisions of section 3348, G. C., which 
is as follows: 

"The trustees of a township may designate any duly elected and qual­
ified constable as police constable. The trustees may pay such police 
constable from the general funds of the township not to exceed one dollar 
and fifty cents per day for the time actually spent in keeping the peace, 
protecting property and performing his duties as police constable as required 
by law. Such police constable shall not be paid under this section for 
services for which the statute elsewhere provides a fee, and he shall 
file an itemized bill of his expenses and services with the trustees before 
they may be allowed and paid." 

This section, of course, does not alter the conclusion which I expressed in my 
former opinion with respect to the exact question then submitted by you. It 
furnishes, however, a means whereby the trustees may provide for the policing 
of the township, and in my opinion the services which may be exacted of a police 
constable under a designation made under section 3348 cover all those which you 
enumerate. The choice of the trustees is, however, limited to duly elected 
and qualified constables of the county. Respectfully, 

Eow ARD C. TuRNER, 
A ttomey General. 

706. 

DEPUTY STATE FIRE MARSHALS-CONFIDENTIAL POSITIONS­
COMMISSION MUST DETERMINE WHETHER IT IS PRACTICABLE 
TO DETERMINE MERIT AND FITNESS OF APPLICANTS BY COM­
PETITIVE EXAMINATIONS-PERSONS IN CLASSIFIED SERVICE 
BY VIRTUE OF NON-COMPETITIVE EXAMINATION WILL HAVE 
TO BE APPOINTED AS PROVIDED IN SECTION 486-21, G. C.­
CERTAIN EXCEPTIONS. 

Assistant fire marshals are not "deputies" within the meaning of paragraph 
8 of section 8 of the civil service law of 1913; nor are the so-called "deputy state 
fire marshals," except the "first deputy." Such positions are, however, confidential 
and the civil service commission must determine whether, being such, it is practicable 
to determine the merit and fitness of applicants therefor by competitive examination. 

Per_sons holding positions in the classified service of the state and its. sub­
divisimts, as defined by the civil service act of 1915, 106 0. L., 400, by virtue of 
11011-competitive examinations will, when that law goes into effect, have to be ap­
pointed as provided in section 486-21 thereof, in order to be entitled to continue in 
the service a11d be paid compensation, unless there is no eligible list, in which event 
they may be retained provisionally, or unless they have served the state or one of 
its subdivisions continuously and satisfactorily for seven years prior to January 
1, 1915, in which event they are considered as appointees under the new law. 

CoLUMBus, Oaw, August 7, 1915. 

The State Civil Service Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of August 2nd, requesting 

my opinion upon two questions, the first of which was submitted to the com­
mission by the state fire marshal. The questions are as follows: 
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"(1) Under the present civil service law (103 0. L., 702) are the 
assistant fire marshals in the classified or in the unclassified service? 

"(2) What will be the status of employes who are holding posi­
tions in the classified service of the state by virtue of non-competitive 
examinations when what is known as the 'Barnes-Moore law' (106 0. L., 
400) goes into effect, as determined by section 486-21 of the General Code 
as therein amended? Will their services terminate automatically when the 
new law becomes effective?" 

The first question, as the fire marshal correctly states, involves consideration 
of section 486-8 of the General Code, as found in 103 0. L., 702, and in particular 
paragraph 8 thereof defining one of the groups of positions in the unclassified 
services. Said paragraph 8 is ;:.·s follo\vs : 

"The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

The contention is made by the state fire marshal that what are designated 
as "assistant fire marshals" satisfy the requirements of this paragraph and that 
their positions are therefore in the unclassefied service. If this contention is 
correct, then no other provision of the present civil service law need be consulted 
their positions are therefore in the unclassified service. If this contention is 
incorrect and assistant fire marshals do not satisfy the description of "deputies" 
as embodied in said paragraph 8, then another question will arise in view of the 
statutes relating to the powers and duties of such assistants as I shall hereafter 
quote them, namely, as to whether or not, in spite of the fact that such assistants 
are not embraced within any of the specifically enumerated kinds of positions in 
the unclassified service, they are, nevertheless, in the unclassified service by reason 
of not being in the competitive class or the classified service because it is im­
practicable to ascertain the merit and fitness of applicants for such positions by 
competitive examinations. 

Both of these questions as to the application of the state civil service law 
require me to consider the provisions of the law relative to the office of the state 
fire marshal. 

Section 821 of the chapter relating to this department provides as follows: 

"The state fire marshal shall appoint a· first ·deputy fire marshal, a 
second deputy fire marshal, and a: chief assistant, each of whom he may re­
move for cause. He may employ such clerks and assistants, and incur such 
other expenses as are necessary in the performance of the duties of his 
office." 

Section 823 provides as follows·: 

"The deputy fire marshal and the chief assistant shall assist the state 
fire marshal in the discharge of his duties. During the absence or dis­
ability of the state fire marshal, the first deputy fire marshal shall perform 
the duties of the office." · 

Other sections of the chapter make it the duty of the state fire marshal to in­
vestigate the cause, origin and circumstances of each fire occurring in the state by 
which property has been destroyed or damaged, to determine whether the fire was 
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the result of carelessness or of design, and in the event that it is determined that 
there is evidence sufficient to charge a person with arson or similar crime to cause 
such person to be arrested and charged with such offense, and to furnish the 
prosecuting attorney the evidence gathered in the investigation, with the names of 
witnesses and a copy of material testimony taken in the case. 

The specific duties of the marshal, his deputies and assistants in the premises 
are described as follows : 

In the first place, section 824, which creates the duty to investigate, mentions 
"the state fire marshal, the chief of the fire department of each city or village 
in which a fire department is established, the mayor of each incorporated village 
in which no ·fire department exists, and the township clerk of each organized 
township without the limits of a village or city." 

Attention is called to the fact that in this section, which is the operative 
section on which all others depend, no mention is made of the deputies or 
assistants of the fire marshal. The local officers charged with duties under this 
section are, by section 825 of the General Code, required to notify the state fire 
marshal of all fires and to "furnish him a written statement of all facts relating 
to their cause and origin. Thereupon it is provided in section 827 that, 

"If in his opinion further investigation is necessary, the state fire 
marshal, a deputy state fire marshal or an assistant fire marshal, shall take 
or cause to be taken the testimony on oath of all persons supposed to be 
cognizant of any facts, or to have means of knowledge in relation to the 
matter concerning which an examination is required by law to be made, and 
cause such testimony to be reduced to writing." 

Section 828 provides as follows : 

"If the state fire marshal, or a deputy or assistant fire marshal, is 
of the opinion that there is evidence sufficient to charge a person with 
arson or a similar crime, he shall arrest him or cause him to be arrested 
and charged with such offense. He shall furnish the prosecuting attorney 
such evidence, with the names of witnesses, and a copy of material testimony 
taken in the case." 

Section 830 confers the power to compel the attendance of witnesses in the 
following language: 

"The state fire marshal, a deputy state fire marshal or an assistant 
fire marshal, may summon and compel the attendance of witnesses before 
him to testify in relation to any matter which by law is a subject of in­
quiry and investigation, and require the production of any book, paper 
or document he deems pertinent." 

Section 831 confers authority to administer oaths in the following language: 

"The state fire marshal, a deputy state fire marshal or an assistant 
fire marshal shall have authority to administer an oath to any person ap· 
pearing as a witness before him. * * *" 

There are other related provisions of the statutes of the same tenor, but their 
quotation is not necessary in this connection. 

Section 835 confers a different kind of power, namely, the power to condemn 
dilapidated and defectively constructed buildings especially liable to fire and so 
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situated as to endanger other buildings. This power is conferred upon "the state 
fire marshal, a deputy state fire marshal, or assistant fire marshal, or any officer 
mentioned in the preceding section" (including the fire chiefs, the mayors and 
clerks referred to in section 834 of the General Code). 

Section 836 is very important in this connection. It provides for an appeal by 
the owner of a building so condemned from the order of a subordinate officer 
or _of the fire marshal himself to the state fire marshal, who may "affirm, modify, 
revoke or vacate said order." This power is manifestly one which may be exercised 
only by the state fire marshal. 

Section 838 of the General Code provides as follows: 

"The state fire marshal shall keep in his office a record of all fires 
occurring in the state, the origin of such fires and all facts, statistics and 
circumstances relating thereto which have been determined by investiga­
tions under the provisions of this chapter. Except the testimony given 
upon an investigation, such record shall be open at all times to public 
inspection and such portions thereof as the superintendent of insurance 
deems necessary shall be transcribed and forwarded to him within fifteen 
days from the first of January each year." 

In my opinion, the assistant fire marshals do not satisfy the description of 
"deputies" in paragraph 8 ·of section 8 of the original civil service law, for the 
reason that although they are, of· course, under the supervision of the state fire 
marshal and subject presumably to his orders, the powers and duties which the 
statutes devolve upon them are conferred upon them in an independent capacity. 
In -such investigations as an assistant may make and in making such orders as an 
assistant may issue, such assistant acts in his own right and not "for and in place 
of his principal." It is different with respect to the first deputy fire marshal, as 
under section 823 of the General Code he may act, under certain circumstances, 
in place of his principal. He is in every sense of the word a "deputy" as the 
term is used in paragraph 8 of section 8 of the civil service law. 

But, as already suggested, the conclusion that assistant fire marshals are not 
"deputies" does not suffice to keep them in the competitive class or the classified 
service, if it is impracticable to ascertain the merit and fitness of applicants therefor 
by competitive examinations. 

That the petition of assistant fire marshal is a confidential one abundantly 
appears. They are to make investigations which are to be secret. They are to 
co-operate with prosecuting attorneys and assist them in the preparation of the 
trial of criminal cases. Like every investigation which precedes an indictment, 
their investigations partake of the character of secret service. As the state fire 
marshal points out in his letter, incendiarism is one of the most difficult crimes to 
detect. It is difficult not only to determine who has committed the crime, but 
even to determine whether or not a crime has been committed. It is necessary, 
therefore, that the proceedings of the assistant fire marshals, as well as the deputy 
fire marshals, be surrounded by absolute secrecy. The information which they 
acquire is absolutely confidential, to be imparted only to their superior officer, the 
state fire marshal, or to the prosecuting attorney. It would be difficult to imagine 
a plainer instance of a confidential position than the one now under consideration. 

For the sake of clearness I may say that the .fire marshal is correct in his 
contention that there is no practical distinction between the position of assistant 
fire marshal and deputy state fire marshal, except with respect to the first deputy. 
I should have to advise that "deputy fire marshals" are not within the description 
of paragraph 8 of section 8 of the present civil service law (except as to the first 
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deputy) any more than are the assistant fire marshals, but such deputy fire marshals 
are the incumbents of confidential positions, just as are the assistant fire marshals, 
and the civil service commission may determine whether it is practicable to ascertain 
the merit and fitness of applicants therefor by competitive examinations. 

Your second question involves consideration of section 486-31 of the General 
Code, as amended 106 0. L., 418. That section, which is entitled and in substance 
is a schedule, the office of which is to determine the effect of the new law upon 
the existing conditions, provides as follows: 

"All officers, employes and subordinates in the classified service of the 
state, the several counties, cities and city school districts thereof, holding 
their positions under existing civil service laws, and who are holding such 
positions by virtue of having taken a regular competitive examination 
as provided by law, shall, when this act takes effect, be deemed appointees 
within the provisions of this act; but no person holding a position in the 
classified service by virtue of having taken a non-competitive examination 
shall be deemed to have been appointed or to be an appointee in con­
formity with the provisions of this act; provided, however, that all 
persons who have served the state or any political subdivision thereof con­
tinuously and satisfactorily for a period of not less than seven years next 
preceding January 1, 1915, shall be deemed appointees within the pro­
visions of this act. 

"The name of each officer, employe and subordinate holding a position 
in the classified service of the state, the counties, cities and city school 
districts thereof at the time this act takes effect, who has not passed a 
regular competitive examination and who has not been in the service 
seven years as herein provided shall, within ten days after this act becomes 
effective, be reported by the appointing authority to the commission and 
shall be certified to the appointing authority in addition to the three 
candidates for appointment to such position. If any such person is 
reappointed, he shall be deemed to have been appointed under the pro­
visions of this act. Ii no eligible list exists such person may be retained 
as a provisional employe until such time, consistent with reasonable 
diligence, as the commission can prepare eligible lists when such position 
shall be filled as prescribed in this act; provided that nothing contained in 
this section shall be deemed to vacate the office of existing chiefs of police 
departments or chiefs of fire departments of municipalities. All existing 
eligible lists of persons who have taken regular competitive examinations 
shall continue in force for the term of eligibility to be fixed by the com­
mission as provided herein. All property of the existing state commis­
sion shall become the property of the commission to be appointed here­
under." 

Under the prov1s1ons of this section it is clear that unless no eligible list 
exists, a person holding a position in the classified service at the time the act 
goes into effect by virtue of a non-competitive· examination ceases to have any 
right to continue to perform his duties and receive his compensation. It is not 
necessary that such person be remo,·ed by the appointing authority, but section 
486-31 of itself has the effect of removing him (unless, of course, he has con­
tinuously and satisfactorily served the state or any political subdivision thereof 
for a period of not less than seven years next preceding January 1, 1915). Even 
if no eligible list exists, such person has, strictly speaking, no right to continue to 
serve the state or one of its political subdivisions until removed, but in such event 
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his retention may be deemed to be in the capacity of a provisional employe only 
and may last until such time only as the commission may, consistent with reason­
able diligence, prepare eligible lists. 

The name of each person holding a position in the classified service by virtue 
of a non-competitive examination must, within the time specified in the section, 
be reported by the appointing authority to the commission, and it shall thereupon 
be certified on the eligible list for appointment to such position. At such time 
there is, technically at least, a vacancy in the position which it is the duty of the 
appointing officer to fill. This duty must be discharged in accordance with the 
provisions of the new law, and particularly in accordance with section 486-13 as 
therein amended. This section provides in part: 

"Each appointing officer shall report to the proper civil service com­
mission the name of such appointee or employe, the title and character 
of his office, the duties of same, the date of the commencement of same, 
and the salary or compensation thereof, and such other information as the 
commission requires in order to keep the roster herein mentioned." 

Under section 486-31, "if any such person is reappointed, he shall be deemed 
to have been appointed under the provisions of this act." 

So that, technically, the only proper way in which the services of a person 
now holding a position in the classified service of the state, as defined by the 
new law, under and by virtue of a non-competitive examination may be continued 
in such position after the new act goes into effect, when there is an eligible list, is 
for the appointing officer, acting in accordance with section 486-13, to report his 
appointment to the civil service commission. It is clear at least that some positive 
and unequivocal act on the part of the appointing authority is necessary in order 
to constitute an "appointment," and that such persons under the circumstances 
named may not continue to occupy their positions without such an appointment. 

Your question does not require me to go so far as to determine what would 
constitute an "appointment.'• I incline to the view that section 486-13, above 
quoted, is directory merely, except as enforced by section 286-21 of the new law, 
which authorizes the proper civil service commission to refuse to certify to a pay 
roll containing the names of persons not employed in pursuance of the law and 
the rules adopted thereunder. By virtue of this provision a proper civil service 
commission has it in its power to prevent such a person from receiving com­
pensation for services rendered after the act goes into effect when not appointed 
under the new act. But in my judgment the civil service commission may, in 
cases where substantial justice requires it, waive some of the technical require­
ments of section 486-13, if satisfied that the appointing authority by some un­
equivocal act has indicated an intention to reappoint the incumbent who has there­
tofore held under and by virtue of a non-competitive examination, and may 
certify to a pay roll containing the name of such person on account of services 
rendered after the riew law goes into effect. 

I should prefer, however, not to express any positive opinion with respect to 
this type of questions, for I apprehend that when the new law goes into effect 
there may be a large number of such questions and each one of them would have 
to be answered according to its own peculiar facts. 

Unless, however, a reappointment is made, or unless the incumbent has con­
tinuously and satisfactorily served the state or one uf its political subdivisions for 
the prescribed period prior to January 1, 1915, or unless the retention of the in­
cumbent is provisional as authorized in section 486-13 as amended by the new act, 
the persons in the class concerning which you inquire will, when the new law 
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goes into effect, no longer be entitled to act as officers or employes of the state 
or any of its political subdivisions unless they are brought into the unclassified 
service by the provisions of the new law. Under such circumstances, it will be 
the duty of the proper civil service commission to refuse to approve the pay roll 
on which the name of such a person appears, for and on account of services 
rendered after the new law goes into effect. 

707. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF AD::O.UNISTRATION -APPROPRIATION FOR SALARIES 
"MII'\OR OFFICERS A~D D1PLOYES"-AVAILABLE ONLY FOR 
CO::O.IPE~SATIOX OF ::O.liXOR OFFICERS AND EMPLOYES IN STATE 
INSTITUTIONS-CANXOT PAY SALARY OF CLERK IN ADMINIS­
TRATIVE OFFICES OF BOARD. 

The appropriation account for salaries of "minor officers m1d employes" in 
the list of appropriations for the board of administration is available only for the 
compensation of minor officers and employes in the state institutions under the 
managemmt of said board, and may not be expended in the payment of the salary 
of a clerk in the 'administrative offices of the board. 

CoLUMBus, OHIO, August 9, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-In your letter of August 3rd, you request my opinion as follows: 

"In house bill No. 701, page 2, under the appropriations made to the 
Ohio board of administration, appears the following: 

"'::O.Iinor officers and employes, $1,305,100.00' 
"1. Define what constitutes 'minor officers.' 
"2. Could the board of administration employ a clerk in the ad­

ministrative offices and pay him from this appropriation?" 

The appropriation bill, insofar as it applies to the Ohio board of administration, 
follows the budgetary form used throughout the measure. In accordance with 
that form there are specific appropriations for "salaries, A 1," a lump sum appro­
priation for "wages, A 2," and a lump sum appropriation for "unclassified personal 
service, A 3 ;" but this last item is limited in this instance to "prisoners' compensa­
tion.'' 

The appropriation of which you speak is the only exception to the rule of 
specific salaries. Thus there is an appropriation for the salaries of the four 
members of the board, one for that of the fiscal supervisor and secretary, one for 
that of the consulting engineer, etc. I find also appropriations for the salaries 
of "chief clerk fiscal department," "chief clerk purchasing department," "2 voucher 
clerks," "9 clerk-stenographers," "filing clerk," and two separate specific appro­
priations for the salary of a "clerk" without any modifying adjective. 

' Obviously, all the items for salaries of positions such as those just referred 
to are appropriations for the administrative offices of the board of administratio~ •. 



1482 ANNUAL REPOR'I' 

After some twenty-three such items, including the two for "clerk" above referred 
to, however, come, in the list of appropriations, the following two items which are 
in the-order named: 

"19 managing officers ---------------------------------- $46,100 00 
"Minor officers and employes ___________________________ 1,305,100 00" 

Following these two items in the bill are specific appropriations for salaries 
of the department of juvenile research, headed as such. 

Having regard to the powers and duties of the board of administration, and 
particularly to the fact that its principal, if not its only function, is to act as 
a central board of trustees or mo.nagers for all state institutions, with certain 
specific exceptions, it is very clear that the item for "19 managing officers" is 
intended to pay the salaries of superintendents and wardens of the various in­
stitutions. 

The meaning of the phrase "minor officers and employes" is suggested by the 
connection in which it appears in the bill, and by the fact that there is nowhere in 
the appropriation bill any appropriation for the services of the great army of 
minor officers and employes in the various institutions, such as deputy wardens, 
assistant superintendents, matrons, physicians, chaplains, attendants, laborers, etc. 
Unless the appropriation account covers the personal service of such persons, there 
is no provision in the bill therefor. 

On the contrary, the intention of the legislature to refer to such "minor 
officers and employes" in connection with the institutions of the state as such is 
reasonably clear. In my opinion, the words "minor officers and employes" mean 
the minor officers and employes of the several state institutions under the control 
and management of the board of administration. -

It is true that the legislature might have been more specific in the use of 
language than it has been. However, it has made specific_ appropriations for the 
"minor officers and employes" of the central offices of the board. It has expressed 
its will as to the salaries of clerks who shall be employed by the board of adminis­
tration in its general offices, and has gone into great detail in doing so. It will 
not be presumed that the legislature did specifically enumerate and separately set 
up the appropriation accounts for the salaries of such officers and employes in the 
central offices and at the same time make a lump sum appropriation even partially 
available for similar purposes, if another application of its language in making such 
lump sum appropriation is suggested. 

Summarizing then: For the reason that there are numerous specific appro­
priations for salaries in the central offices; for the reason that the item for 
"minor officers and employes" is found in juxtaposition with the item "19 managing 
officers" and has obvious reference to the institutions ; and for the reason that 
"minor officers and employes" standing by itself has primary application at least 
to the minor officers and employes of the institutions, as distinguished from the 
minor officers and employes of the board; and for one additional reason not yet 
mentioned, namely, because the statutes relative to the powers and duties of the 
board of administration provide for but. one "minor officer" of the board, namely, 
the fiscal supervisor and secretary, whose salary is otherwise provided for, whereas 
there are numerous "minor officers" of the institutions as such, which indicates the 
exclusive application of the term to the institutional officers and employes, I am 
of the opinion that a "minor officer," within the meaning of the item of the 
appropriation bill referred to by you, is an officer of one of the state institu­
tions under the control and management of the board of administration. 
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The same rule applies to the definition of the word "employes" as used in the 
same appropriation account, from which it follows that your second question 
must be answered in the negative. 

708. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

OFFICES INCO~IPATIBLE-COUNTY SURVEYOR-~1EMBER OF CITY 
BOARD OF EDUCATION AND CLERK THEREOF. 

The offices of county surveyor and member of city board of education a11d 
clerk thereof are incompatible and cannot legally be held by the same person. 

CoLUMBUS, 0Hro, August 9, 1915. 

HaN. DoNALD F. MELHORN, Prosecuting Attomey, Kenton, Ohio. 
DEAR Sm:-Your letter of July 28, 1915, requesting my written opinion, re­

ceived and is as follows: 

"The surveyor-elect of Hardin county is a member of the board of 
education of the city school district of Kenton, Ohio. He desires to know 
whether there is any legal barrier to his holding both offices." 

Also your letter of August 3, 1915, as follows: 

"I desire to supplement my letter to you of July 28, 1915, with the 
information that the surveyor-elect of Hardin county is not only a 
member of the board of education of the city school district of Kenton, 

.Ohio, but he is ;;!so the clerk of said board." 

The answer to your question depends, first, upon whether or not there is any 
statutory inhibition against one person holding the two offices mentioned and, 
second, whether there is any relation existing between the duties of the two offices 
which would make the holding of both by the same person incompatible. 

The only statutory inhibition of this character relative to county surveyors is 
section 2783, G. C., which provides as follows: 

"No person holding the office of clerk of court, sheriff, county 
treasurer or county recorder, shall be eligible to the office of county 
surveyor." 

There is no such e:xpress provision with reference to members or clerks of 
boards of education. 

There being no statutory inhibition against the holding of the two offices by 
the same person, an examination of their duties must be made to ascertain \vhether 
they come within the rule of incompatibility. This rule is laid down in 28 Cyc., 
1381, as follows: 

"It may be laid down as a rule of the common law that the holding 
of one office does not in and· of itself disqualify the incumbent from 
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holding another office at the same time, provided there is no inconsistency 
:n the functions of the two offices in question. But at common law two 
offices whose functions are inconsistent are regarded as incompatible." 

Also Dillon on Municipal Corporations, page 166 (note): 

"Incompatibility in office exists where the nature and duties of the two 
offices are such as to render it improper from considerations of public 
policy for one incumbent to retain both." 

Section 2792 of the General Code, prescribes the duties of the county surveyor 
as follows: 

"The county surveyor shall perform all duties for the county now or 
hereafter authorized or declared by law to be done by a civil engineer or 
surveyor. He shall prepare all plans, specifications, details, estimates of 
cost, and submit forms of contracts for the construction or repair of all 
bridges, culverts, roads, drains, ditches and other public improvements, 
except buildings, constructed under the authority of any board within 
and for the county. When required by the county commissioners, he shall 
inspect all bridges and culverts, and on or before the first day of June of 
each year report their condition to the commissioners. Such report shall 
be made oftener if the commissioners so require." 

Section 4736 of the General Code, (104 0. L., 138) prescribes additional 
duties of the county surveyor. Said section authorizes the county board of edu­
cation to make certain changes in boundary lines and further provides : 

"In changing boundary lines and other work of a like nature the 
county board shall ask the assistance of the county surveyor and the latter 
is hereby required to give the services of his office at the formal request of 
the county board." 

Section 6510, of the General Code, with reference to construction of county 
ditches, provides as follows : 

"The board of education of a district interested in land granted by 
congress for the support of common schools, unless such lands have 
been permanently leased, and of a district owning or holding other land 
for school purposes, when an assessment is made upon such land, or part 
thereof, under the provisions of this chapter, shall pay such assessment 
out of the contingent fund of the district, and if necessary for that purpose, 
may increase the levy for such fund otherwise authorized by law." 

And section 6455, G. C., prescribes duties of county surveyor regarding same as 
follows: 

"The county comm1ss1oners, by such order, shall direct the county 
surveyor or engineer to make and return a schedule of the lots and lands, 
and public or corporate roads or railroads that will be benefited, with an 
apportionment of the cost of location, and the labor of constructing the 
improvement, in money, according to the benefits which will result to each. 
In apportioning the costs of such improvement, the benefits to any lots or 
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lands by diking them, in whole or in part, shall be considered with other 
benefits, and a specification of the manner in which the improvement shall 
be made and completed, the number of flood-gates, waterways, farm 
crossings and bridges necessary, including kinds and dimensions thereof, 
and all county and township lines and railway crossings." 

Section 4680 of the General Code, provides as follows: 

"Each city, together with the territory attached to it for school pur­
poses, and excluding the territory within its corporate limits detached for 
school purposes, shall constitute a city school district." 

County surveyors, therefore, have duties to perform with reference to the 
establishment of county ditches and under section 6510, supra, a portion of the 
cost thereof may be assessed against and paid by a school district. County sur­
veyors also have certain duties to perform in the establishment of boundary lines 
of certain school districts. Inasmuch as a city school district may be partly outside 
the limits of a municipal corporation, such school district may become interested 
in the establishment of a county ditch, or the boundary line of a school district, 
in a manner adverse to the county or the county board of education, in either of 
which cases the county surveyor in his official capacity as a county officer has 
certain duties to perform. The possible conflict between the duties of the two 
offices brings them within the rule of inconsistency above laid down and it would 
be against public policy for a county surveyor to act as a member or clerk of a 
city school district. 

I also call your attention to senate bill No. 125, which will become effective 
September 4, 1915, section 138, of which provides: 

"The cout1ty surveyor shall 'be the county highway superintendent. 
The county surveyor shall give his entire time and attention to the duties 
of his office." 

as an additional reason why the county surveyor should not be either a member 
or clerk of a city school district for it would be manifestly impossible for him 
to discharge the duties of either of those offices without interference with the 
duties placed upon him as county surveyor. 

I am therefore of the opinion that the offices of county surveyor and member 
of the board of education of a city school district, or clerk of such board, are 
incompatible and may not legally be held by one and the same person. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Gmeral. 
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709. 

MUNICIPAL CORPORATI0~-COUXCIL OF VILLAGE-MEMBER 
THEREOF CANNOT LEGALLY BE PAID FOR SERVICES IN FUMI­
GATING QUARANTINED PREMISES. 

A member of the council of a village cannot legally be paid for services in 
fumigating quarantined premises. 

CoLUMBus, OHIO, August 10, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of July 3, 1915, requesting my opinion: received and 

is as follows : 

"May a member of the council of a village be legally paid for services 
in fumigating quarantined premises, or would such payment be in contra­
vention of law as found in sections 3808, 4218 and 12912, General Code, or 
either of said sections? Attorneys for claimant cite 2 0. C. C., (N. S.) 
167, as authorizing said payment." 

Section 3808, G. C., provides : 

"No member of the council, board, officer or commtss10ner of the 
corporation, shall have any interest in the expenditure of money on the 
part of the corporation other than his fixed compensation. A violation of 
any provision of this or the preceding two sections shall disqualify the 
party violating it from holding any office of trust or profit in the corpora­
tion, and shall render him liable to the corporation fo'r all sums of. money 
or other thing he may receive contrary to the provisions of such sections, 
or if in office he shall be dismissed therefrom." 

Section 12912, G. C., provides : 

"Whoeve~, being an officer of a municipal corporation or member of 
the council thereof or the trustee of a township, is interested in the profits 
of a contract, job, work or services for such corporation or township, 
or acts as commissioner, architect, superintendent or engineer, in work 
undertaken or prosecuted by such corporation or township during the term 
for which he was elected or appointed, for one year thereafter, or becomes 
the employe of the contractor of such contract, job, work, or services while 
in office, shall be fined not less than fifty dollars nor more than one 
thousand dollars or imprisoned not less than thirty days nor more than 
six months, or both, and forfeit his office." 

Both of the foregoing sections by their express terms apply to a member of 
council of a municipal corporation, one of them providing that no member of 
council shall have any interest in the expenditure of money on the part of the 
corporation other than his fixed compensation and the other providing that no 
member of council shall be interested in the profits of any contract, job, work or 
services for such corporation. · 

Section 4209, G. C., (106 0. L., 114) fixes the compensation of members of 
council of cities and section 4219, G. C., fixes the compensation of members of 
council of a village. Therefore any payment to a m~mb~r of council for s~rvi<;:el'l 
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rendered to a municipal corporation would be other than his fixed compensation 
and is prohibited by section 3808, supra, and would subject him to the penalties 
therein prescribed. Such payment would also constitute an interest in the profits 
of services for the corporation and would render the member of council liable to 
prosecution under section 12912, supra. 

Section 4218, G. C., to which you call attention, provides as follows: 

"Each member of council shall have resided in the village one year 
next preceding his election, and shall be an elector thereof. No member 
of the council shall hold any other public office or employment, except that 
of notary public or member of the state militia, or be interested in any 
contract with the village. Any member who ceases to possess any of the 
qualifications herein required or removes from the village shall forfeit his 
office." · 

This section applies to villages and section 4207, G. C., contains a similar 
provision with reference to cities. Clearly the facts submitted by you would con­
stitute such an interest in a contract with the city or village as is prohibited by 
these sections. 

You call attention to the case of State ex rei. :\!iller v. Council of Massillon, 
2 0. C. C., (n. s.) 167, claimed by the councilman in question to be authority for 
payment by the council for these services. An examination of that case will show 
that while it is authority for the proposition that it is mandatory upon the council 
to create a board of health, upon the board of health to appoint a health officer 
and fix his salary, and upon the council to appropriate money to pay such officer, 
the question of whether a member of council could perform the duties of a health 
officer and receive compensation therefor was not involved. 

Section 4404 of the General Code, provides for the establishment by council 
of boards of health and appointment of the members thereof by the mayor and in 
villages a health officer may be appointed by council. Clearly it would be not only 
a violation of the provisions of sections 4207 and 4218 supra, but also ag-ainst 
public policy for a member of council, the body which creates the board of health 
or in villages having no board of health appoints the health officer, to be appointed 
as such health officer. The holding of the position of health officer by a member 
of council is prohibited by these sections whether it be an office or whether it be 
a mere employment. The claim, therefore, not being in favor of a duly appointed 
health officer cannot be within the holding of the case of State ex rei. :Miller v. 
Council of Massillon, supra. 

I am therefore of the opinion that a member of council cannot legally be 
paid for services in fumigating quarantined premises. 

Respectfully, 
Enw ARD C. TuRNER, 

Attort~ey General. 
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710. 

MUNICIPAL CORPORATION-TEMPORARY POSITION ON POLICE 
FORCE TO TAKE THE PLACE OF MEN UNDER OVIL SERVICE­
PAINE LAW-MAYOR HAS NO AUTHORITY TO APPOINT OFFICER 
OUTSIDE OF CLASSIFIED SERVICE TO TAKE PLACE OF REGULAR 
POLICEMEN ON VACATIONS. 

S was appointed from time to time to a so-called temporary position on the 
police force of a certain city, where the civil service provisions of the municipal 
code as they existed prior to January I, 1914, were in force. S served in place 

· of regular members who were on their vacations. He was appointed by the mayor 
outside of the civil service r1iles and regulations. Such appointment was void; 
S received no pay for fifteen days of such service and he has no legal claim 
therefor. 

CoLUMBUS, OHm, August 10, 1915. 

Bureau of Inspection and Super.vision of Public Offices, Columb1ts, Ohio. 
GENTLEMEN :-In two letters, one under date of July 16th, and the other under 

date of July 29th, Hon. A. A. Porter, solicitor of the city of Zanesville, has 
requested my advice upon facts therein stated. Deeming the questions involved 
of sufficient general importance, I have determined to address an opinion thereon to 
the bureau of inspection and supervision of public offices. 

The facts involved are as follows: 

One S was repeatedly (though not, so far as the statement shows, so 
as that his service was continuous at all times) appointed by the mayor 
of Zanesville to a temporary position on the police force to take the place 
of men under civil service, who were sick or on their annual vacations. 
At the times at which such appointments were made there was an eligible 
list from which regular appointments might have been made. The name 
of S was not on such eligible list, although he had passed the examination. 
There was at no time any exigency or emergency requiring the appoint­
ment of a special patrolman. The statement of the solicitor is that there 
are twenty-three regular patrolmen and each are ·entitled under the ordi­
nance to two weeks' vacation; and that whenever one was absent on his 
vacation S was appointed to take his place; so that while the statement is 
not made that the service of S had been continuous, it is evident that it 
had been practically so, and that in substance, if not in form, he was the 
occupant of a regular position under successive temporary appointments. 

The last appointment of S under the circumstances named was made 
on February 1, 1913. He performed services .under such appointment for a 
period of fifteen days, when the auditor refused to issue him a warrant for 
his semi-monthly pay. He thereupon quitted the service of the city and 
did not offer to perform any further services. Now, however, he threatens 
to bring suit against the city for the recovery of his pay for the fifteen 
days for which he has not been paid, relying upon a decision of the court 
of common pleas of Muskingttm county, a copy of which is attached to 
the city solicitor's letter. 

The question is as to whether or not under the circumstances named S 
has a claim against the city of Zanesville which the solicitor or the council 
would be justified in allowing without suit. 
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Ordinarily I would decline to express an opinion 111 respect to a question that 
is in litigation or is likely to be litigated. In this case, however, the administra­
tive authorities of the city must determine what course to pursu~. I therefore do 
not "regard it as within the rule which would restrain me from an expression of 
opinion. 

The first question which arises is as to the validity of the appointment under 
which S was serving when he performed the services for which he demands 
compensation. For if that appointment was valid, then as a matter of course 
he is entitled to his pay. 

It will be observed that the question arises under the civil service provisions 
of the municipal code, familiarly designated as the "Paine Law," and not under 
the present civil service law of the state, which, on January 1, 1914, supplanted 
the Paine law. 

The sections of the General Code which are involved are as follows: 

"Sec. 4382. The director of public safety shall classify the service in 
the police and fire departments in conformity with the ordinance of council 
determining the number of persons to be employed therein, and shall make 
all rules for the regulation and discipline of such departments, except as 
otherwise provided in this subdivision. 

"Sec. 4481. Appointments (to positions in the classified service) shall 
be made in the following manner : The appointing board or officer shall 
notify the commission of any vacancy to be filled. The commission shaH 
thereupon certify to such board or officer the three candidates graded 
highest in the respective lists as shown by the result of such examination. 
Such board or officer shall thereupon appoint one of the three so certified. 
Grades and standings so established shall remain the grades for a period 
of six months, or longer if the commission so determines, and in succeed­
ing notifications of vacancies, candidates not selected may be dropped by 
the commission after having been certified a total of three times. 

"Sec. 4488. To prevent the stoppage of public business or to meet 
extraordinary exigencies, as provided in this title, the mayor may make 
temporary appointments. 

"Sec. 4373. In case of riot or other like emergency, the mayor may 
appoint additional patrolmen and officers for temporary service, who need 
not be in the classified list of such department. Such additional officers or 
patrolmen shall be employed only for the time during which the emergency 
exists." 

Upon consideration of the foregoing sections the following conclusions are 
suggested: 

First, council is to determine the number of persons to be employed in the 
department of public safety, including the police department. l\o executive officer 
of the city has any right to enlarge, upon any pretext whatsoever, the regular 
force of the police department. If that force is insufficient the remedy lies with 
council. An appointment of an additional member of the police force made upon 
the plea that more members are necessary than the regular staff is illegal. 

In the second place, all appointments in the regular service, as classified by 
the director, must be made from the eligible lists. An appointment to a position 
in the classified service otherwise made is void. This was the decision in State 
ex rei. v. Lea, 10 X P., (n. s.) 364, affirmed, 15 C. C., 28, and this decision is not 
altered in my opinion by the case of State v. Keefer, 16 ~- P., (n. s.) 145, affirmed, 
20 C. C., (n. s.) 474, because that case presented an instance of an appointment 
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to a regular position in the classified service made by the mayor under his power 
to make such appointments to prevent the stoppage of public business, whe11 there 
was no eligible list from which a regttlar appointmeut cot1ld have been made. In 
the case submitted by the solictor of Zanesville there was an eligible list from 
which .a regular appointment could have been made. 

But appointments may be made, or rather· could have been made under the law 
in force at the time the facts stated by the solicitor occurred outside of the 
civil service regulations by the mayor, under two conditions or circumstances, viz.: 

(1) In case of riot or other like emergency. (Sec. 4373, G. C.) 
(2) To prevent the stoppage of public business or to meet extra­

ordinary exigencies "as provided in this title." (Sec. 4488, G. C.) 

The two statutory provisions last above referred to overlap in part, for the 
phrase "to meet extraordinary exigencies as provided in this title" manifestly refers 
to the provisions of section 4375, and does not enlarge the effect of the latter 
provisions. 

It follows therefore that the only contingencies upon which a mayor might 
make an appointment outside of the regular civil service regulations to a position 
in thtC police or fire department, under the laws as they existed at the time, were 
the existence of a riot or other emergency like a riot, or to prevent the stoppage 
of public business. 

The facts clearly show an absence of the existence of either of these con­
tingencies. There is no claim that there was any riot or any emergency like a riot. 
justifying the appointment of S by the mayor. The only claim which could be 
made was that· the appointment of S was necessary in order to prevent the 
stoppage of public business. This claim, however, cannot be sustained upon the 
facts stated by the solicitor, for it is my opinion that an insufficiency in the number 
of regular patrolmen provided by the ordinance of council will not justify 
successive temporary appointments so made as to call for services practically, 
if not actually, continuous, on the plea that the public business will be stopped if 
such appointments are not made. It is manifest that public business would not 
have been stopped had S not served. Moreover, the appointments of S, while 
temporary in form, were such as to make his service substantially regular. If 
the necessities of the city of Zanesville required .that because of the vacations 
allowed to partolmen another position should be added to the force, that, as I 
have pointed out, could have been lawfully accomplished only by action of council 
in increasing the number of regular patrolmen. 

I am of the opinion, therefore, that the appointment under which S was serving 
m February, 1913, was void. 

This conclusion raises the further question as to whether or not S is entitled 
to compensation for services actually rendered. The answer to this question is 
dependent, in a way at least, upon the question as to whether S was appointed 
as an officer or as an employe. This question, however, is determined by the 
decision of the supreme court in the case of State v. Baldwin, 77 0. S., 532, wherein 
it is held in substance that a member of the police department is an officer of the 
city. The same conclusion has been arrived at in other cases decided by inferior 
courts of this state. 

It is the general rule which is followed in Ohio that a de facto officer cannot 
recover compensation pertaining to the office for services rendered by him. That 
is to say, the rule in full is that the disbursing officer will be protected if he pays 
compensation to the de facto officer for services actually rendered, but that if he 
refuses to pay he cannot be compelled to do so. I refer to the case of State 
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ex rei. v. Xewark, 6 N. P., 523 Ermston v. Cincinnati, 7 N. P., 635. Both of 
these cases refer to numerous authorities, and I am satisfied that they lay down 
the rule which must be followed in Ohio. 

It is clear, of course, that S was a de facto officer, and his acts as such were 
valid; but he was not a de jure officer, because his appointment was void and he 
had no title to the office. Payment 5f compensation for services rendered by him 
as such de facto officer having been refused, the same cannot be compelled and he 
cannot, in my opinion, recover a judgment against the city on that behalf. 

The case decided by the common pleas court of Muskingum county and 
referred to by the solicitor is, in my opinion, clearly distinguishable from the case 
about which the solicitor now inquires. In that case, the plaintiff was an employe 
in the department of service under the street superintendent. It appeared that 
the street superintendent had been unlawfully appointed, and on that ground pay­
ment of wages and other compensation of persons employed by him while acting 
as street s'uperintendent was refused. It also appeared that the plaintiff had 
taken a civil service examination given by a civil service board which was subse­
quently held to have been illegally appointed. 

The plaintiff in the case mentioned res;overed judgment against the city of 
Zanesville, and such judgment was undoubtedly proper, for the relation sustained 
by him toward the city was that of an employe thereof, and not an officer. His 
contract of employment with the city and his qualification to make such a contract 
by satisfying the requirements of the civil service law were both valid as against 
the city, because the city had acted in the premises through de facto officers, the 
illegally appointed civil service commission and the illegally appointed street 
superintendent. The acts of these illegally appointed officers were binding upon the 
city and in favor of third parties sustaining a contractual relation to the city and 
dealing with such officers. This is the most familiar feature of what is known as 
the "de facto doctrine." 

In the case which I have considered, however, the claimant himself was a 
de facto officer, and his right to recover compensation is measured by the rules 
applicable to de facto officers. He was not relying upon the action of some other 
de facto officer, and did not sustain any contractual relation to the city as the 
result of such reliance. 

For all of the above reasons, it is my opinion that the officials of the city of 
Zanesville should resist the claim of S. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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711. 

BANKS AND BANKING-STATE BANK MAY MAKE CONTRIBUTIONS 
OR DONATIONS TO PROMOTE CORPORATE PURPOSES-BOARD 
OF DIRECTORS MUST SO AUTHORIZE UNLESS OTHERWISE PRO­
VIDED. 

A corporation, by action of its proper officers, may make contributions or dona­
tiotts of corporate funds for lawful purposes when the primary object of making 
such contributions and donations is to advance and promote the corporate purposes. 

Unless regulations to the contrary have been adopted by stockholders of an 
incorporated bank, under section 9714, G. C., such contributions and donations must 
be authorized by action of the board of directors. 

CoLUMBus, OHio, August 10, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SrR :-I have your letter of July 10, 1915, requesting my opinion· as 

follows: 

"We have been asked a number of times as to whether or not a 
state bank can legally make contributions or donations without a resolu­
tion of its board of directors. 

"Kindly advise us." 

From the language of your letter I assume that your question ref_ers only to 
incorporated banks. 

Your inquiry suggests a broader and more important question which must first 
be answered, i. e., have the directors, or any or all of the officers, of an in­
corporated banlt' authority to make contributions or donations of its corporate 
funds and assets ; in other words, is such an act the exercise of a proper cor­
porate function or is it unauthorized and ultra vires? 

The funds and assets of a corporation are held and managed by its proper 
officers in trust and such officers may disburse the corporate funds only to ad­
vance and promote lawful corporate purposes and objects. The courts of the 
several states are divided upon the question, but the greater and better weight of 
authority seems to hold that contributions and donations made by a corporation, 
through its officers, not to advance the corporate interests, but purely for public 
or charitable purposes, and with no other end or object in view, are unauthorized 
and ultra vires, and the officers making the same may be required to make restora­
tion to the corporate funds. 

If, however, the purpose of the contributions or donations is lawful, and the 
primary object in making the same is to advance and promote the corporate pur­
poses, either directly, so that immediate return may reasonably be anticipated, 
or indirectly, through the creation of favorable public sentiment, such contributions 
or donations are authorized as being in the nature of an expenditure for adver­
tising purposes. 

Hotel Company v. Military Encampment, 140 Ill., 248: 

"A subscription by an incorporated hotel company to a contemplated 
corporation for the purpose of establishing and holding in or near a 
city in which the hotel company is located and transacts its business, an 
international military encampment which might bring large numbers of 
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strangers to the city and thus largely increase the.,.business of all the 
hotels therein, is not so foretgn to the business of keeping hotel as to 
call for the application of the doctrine of ultra vires." 

Greene v. Blodgett, 55 Ill., App. 568: 

"Effort to attract public attention and thus secure additional trade, 
has become a legitimate part of the business of tradesmen and corP'ora­
tions, in nearly all lines of trades and business. A contract made by the 
general manager of a business corporation with a public newspaper to 
advertise the business of the firm, or with a signwriter to paint or post 
signs in conspicuous places, to bring its business prominently before the 
public, would be regarded as properly within the scope of his authority 
and power as an agent of the company. 

"A contract of subscription by a corporation to pay a sum named 
as an inducement to the selection of a site for a postoffice adjoining its 
place of business, where such selection and location would be of direct 
financial and business advantage and benefit to it, is within the scope 
of its authority and will be binding in law." 

At page 562 of the opinion the court uses this language : 

"It is believed that efforts to attract public attention and thus secure 
additional trade have become a legitimate part of the business of trades­
men and corporations in nearly all lines of business. Large sums of 
money are devoted to this purpose annually by firms and managers of 
corporations. Such outlays are now regarded as part of the legitimate ex­
penses of a firm or corporation engaged in selling wares to the public 
as fully as the cost of advertising in the newspapers, of rent, insurance, 
clerk hire, taxes, etc." 

Stein way v. Steinway & Sons, 40 N. Y., Supp., 718: 

"1. It is not ultra vires for a manufacturing corporation to purchase 
a large tract of land for the purpose of erecting thereon its factory and 
residences for its employes, and to contribute toward the establishment 
there of a church, a school, a free library, and a free bath for its em­
ployes. 

"2. It is not ultra vires for a manufacturing corporation to give away 
some of its manufactured goods for the purpose of extending the reputa­
tion thereof." 

See, also: 

Whetstone v. Ottawa University, 13 Kan., 320; 
"Ft. Worth City Co. v. Smith Bridge Co., 151 U. S., 294; 
Holt v. Winfield Bank, 25 Fed., 812. 

Coming now to the specific question asked by you, and assuming that the 
contributions and donations referred to are made for the purpose of promoting 
the corporate objects, I call your attention to sections 9709 and 9714 of the General 
Code, found in the chapter relating to the organization and powers of banks, which 
are as follows : 
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"Sec. 9709: Regulations of the corporation may be adopted or changed 
by the assent thereto, in writing, of two-thirds of the stockholders, in 
number and amount or by a majority of the stockholders, in number and 
amount, at a meeting held for that purpose, notice of which has been 
given for that purpose by the president or secretary or any two directors 
personally or by written notice to each stockholder, or by publication, 
for thirty days, in some newspaper of general circulation in the county in 
which the corporation is located." 

"Sec. 9714. In all other respects, such corporation shall be created, 
organized,· governed and conducted in the manner provided by law for 
other corporations insofar as not inconsistent with the provisions of this 
chapter." 

Section 8660 of the General Code, relative to corporations generally, is as 
follows: 

"The corporate powers, business and property of corporations formed 
under this title shall be exercised, conducted, and controlled by the board 
of directors; or, if there is no capital stock, by the board of trustees." 

Under the provisions of sections 9714 and 8660, quoted above, the directors of 
a banking corporation have full control of its business and property unless the 
stockholders themselves, by regulations adopted under section 9709, have otherwise 
provided.. If regulations to the contrary have not been adopted by its stock­
holders, subscriptions and donations made by a banking corporation should be 
authorized by action of its board of directors. This authorization may be by 
general resolution conferring such authority upon some one or more of the 
executive officers of the bank, or by special resolution adopted in each particular 
instance. 

In arriving at the conclusions above expressed, I have assumed that the con­
tributions and donations referred to in your letter were such as might lawfully 
be made by a corporation. I think it proper, therefore, to call your attention to 
the provisions of section 13320 of the General Code, making it unlawful for 
a corporation to make contributions and donations to a political party, committee 
or organization, or in aid of a candidate, or to use money or property for any 
political purpose. Contributions and donations for such purposes cannot, of 
course, be lawfully made by a corporation through any of its officers. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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712. 

FOREIGX BREWIXG CO::O.IPAXY-11AY XOT SHIP TO COLD STORAGE 
WAREHOUSE IX THIS STATE FR0:\1 WHICH SALES ARE 11ADE 
BY ::0.1ANAGH\G AGENT OF CO::O.IPANY IN THIS STATE-BEER SO 
:\IAXUFACTURED CAi\XOT BE SOLD FROM WAGONS OWNED BY 
SUCH FOREIGX BREWING CO:\IPANY, WITHOUT OBTAINING 
STATE LICENSE. 

A 11011-resident brewing company which operates a brewery itt attother state 
may ttot ship the product of the same to a cold storage wareho~t,se itt the state of 
Ohio from which sales of beer are made by a managing agent of the company 
i11 this state nor may such compa11y make sales of the beer, so manufactured in 
attother state, from ·wagons owned by such foreign brewing company in this state 
without first procuring a license to e11gage in the business of trafficking in iiJtoxicat­
ing liquors and paying the Dow-Aiken tax. 

CoLUMBus, Oaro, August 10, 1915. 

HoN. BEN A. BrcKI'.EY, Prosecuting Attorney, Hamilton, Ohio. 

DEAR SIR:-Your letter of July 21, 1915, requesting my opinion, received and 
is as follows: 

"Can a brewing company non-resident of the state of Ohio and whose 
brewery is located in a sister state, and who ships its beer from its 
brewery to a cold storage warehouse in the state of Ohio, said cold 
storage warehouse being the property of, owned, and controlled by the 
foreign brewing company and in charge of a person designated as a 
'managing agent' of said foreign company, sell beer from said cold storage 
warehouse in quantities of one ·gallon or more or from wagons owned by 
said foreign brewing company and operated from said cold storage ware­
house, to customers who are duly licensed to retail intoxicating liquor, with­
out securing a wholesale liquor license and paying the Dow tax?" 

Your inquiry insofar as it relates to sales from a cold sto~;age warehouse was 
considered in an opinion of my predecessor, Hon. Timothy S. Hogan, which may 
be found at page 781 of the report of the attorney geperal for the year 1913, a 
copy of which is herewith enclosed, the conclusion of which was as follows: 

"It is my opinion, therefore, that a managing agent of and for a 
foreign brewery could not deliver beer from its storehouse in this state on 
orders previously solicited by said agent from customers within this state, 
without said brewery having a license authorizing such sale of intoxicating 
liquors in the particular county in which, and at the place the business 
was being conducted. Further, it is my opinion that such foreign brewery 
could only have a license to do business at one place within the state, and 
could not be interested, directly or indirectly in any other place where in­
toxicating liquors were sold as a beverage." 

In this opinion and the reasons upon which the conclusion is founded I concur. 
Since tile tet:ms of the exception found in the definition of the phrase "traffick­

ing in intoxicating liquors," section 6065, G. C., 103 0. L., 241, and applicable to 
the Dow-Aiken tax as provided in section 6071, G. C., 103 0. L., 241, et seq., are 
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substantially the same as that of section 1261-63, G. C., '103 0. L., 237, in respect 
to the manufacture of intoxicating liquors from the raw material and the sale 
thereof at the factory, it would therefore follow that such foreign brewery would 
also be liable for the tax provided in section 6071, G. C., above referred to, upon 
sales made from the warehouse located in this state. 

Under the provisipns of sections 6065 and 1261-63 supra, there is made a further 
exception from the operation of both the license law and the Dow-Aiken law of 
sales of intoxicating liquors in quantities of one gallon or more from the wagon 
or other vehicle of the manufacturer to the holder of a liquor license or to in­
dividual consumers where· the liquors are delivered to the homes of such con­
sumers in territory wherein the sale of intoxicating liquors is not prohibited by 
law. · 

There then remains to be considered the other provision of sections 6065 and 
1261-63, G. C., supra, as to sales from wagons, it being settled that sales made 
from the warehouse under the conditions outlined in your letter are "trafficking. 
in intoxicating liquors." Can it be said that loading the beer on wagons at the 
warehouse and then selling from the wagons changes the character of the business 
so as to avoid the payment of the tax and the necessity of license? It is hardly 
to be considered that the legislature intended arbitrarily to do a thing for which 
there would be so little foundation in reason. It would seen{ that the legislature 
having in mind the existing state of the law, which permitted a manufacturer to 
sell under certain limitations without license and without tax at the factory, in­
tended to provide that the liquor which could be so sold at the factory might 
be sold from wagons without the necessity of the order being actually transmitted 
to the factory before delivery. 

With this apparent intention of the legislature in mind it ~emains to be seen 
whether they have used words to carry that intention into effect. An analysis 
of section 6065 supra, will, I believe, show that the language used is ·susceptible 
of such an interpretation. The first thing excepted by that section is the manu­
facture of intoxicating liquors from the raw material. The state has no authority 
to legislate for the purpose of imposing or exempting from a tax or license 
the manufacture of intoxicating liquors from the raw material in another state, 
hence it must be said that this particular part of the section applies only to in­
toxicating liquor manufactured in Ohio. With this in view the following phrase 
which provides: "and the sale thereof by the manufacturer thereof" can only 
mean the sale of intoxicating liquor manufactured in Ohio, and the additional 
phrase "or the sale thereof in said quantities from the wagon or other vehicle 
of the manufacturer" can likewise only mean a sale of intoxicating liquors manu­
factured in Ohio. The word thereof as used in this subsequent phrase can only 
refer to the intoxicating liquor mentioned in the first phrase of the sentence and 
if that phrase means intoxicating liquor manufactured in Ohio, then the subsequent 
phrase can only mean the same thing. 

This. interpretation suggests another view of this case. In enforcing its laws 
regulating the .sale of intoxicating liquors is the state to look at the business 
in which the company is engaged in some other state, an activity over which 
the state has no control, or only at the business conducted within the state and over 
which the state does have control? Here is a company engaged in a certain business 
in this state, to wit: the sale o£ intoxicating liquors, and that business is being 
conducted in the same manner as any wholesale liquor dealer would conduct his 
business. Is. it not proper for the state to place such a company in the same class 
as other corporations or pe~sons engaged in the same kind o£ .business in the 
state and apply 'the laws accordingly? Why should the state inquire as to what 
other 'kind of business the corporation or person might be doing in another state? 
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This particular company is clearly doing a wholesale liquor business in the state 
of Ohio and as such is subject to the laws governing such business, and the situa­
tion is not changed by the fact that such a company may be doing a manu­
facturing business in another state. 

For all of the foregoing reasons I am of the opinion that the brewing com­
pany in question is not such a manufacturer of intoxicating liquor as is con­
templated by the definition contained in section 6065 supra, and the business being 
carried on by the company in this state is trafficking in intoxicating liquors and 
such company is subject to the payment of the Dow-Aiken tax. 

The same reasoning applies in the interpretation of section 1261-63, the 
exemption provisions therein being substantially the same as those of section 6065, 
G. C., and I am of the opinion that such a company must secure a license. 

713. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

STATE BOARD OF HEALTH-APPROVAL OF ORDER RELATIVE TO 
POLLUTION OF COUNTY INFIRMARY DITCH, SUMMIT COUNTY, 
SEW AGE FROM CITY OF AKRON. 

CoLUMBus, Omo, August 10, 1915. 

RoN. FRANK B. WILLIS, Governor of Ohio, Colt{mbus, Ohio. 
MY DEAR GovERNOR:-Enclosed herewith please find order of the state board 

of health relative to the pollution of the county infirmary lateral ditch, Portage 
township, Summit county, Ohio, by improperly treated sewage from the city of 
Akron. 

I have examined the order, which is issued under section 1251 of the General 
Code of Ohio, find the same regular, and it is my opinion that it should be ap­
proved, having myself approved the same under the provisions of section 1251, 
G. C., I am transmitting to you the order for your approval. 

714. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BOWLI~G GREEN STATE NORliiAL COLLEGE-CONTRACT BETWEEN 
BOARD OF TRUSTEES AND THE LAKE ERIE, BOWLING GREEN 
AND NAPOLEON RAILWAY COMPANY, FOR ELECTRIC LIGHT 
AND POWER FOR COLLEGE, APPROVED. 

CoLmmGs, Omo, August 11, 1915. 
HoN. J. E. SHATZEL, Secretary, Board of Tmstees, Bowling Gree11 State Normal 

College, Bowli1lg Gree1l, Ohio. 
DEAR SIR :-I return herewith the draft of the proposed contract between 

the board of trustees of the Bowling Green State ~ormal College and The Lake 
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Erie, Bowling Green and Napoleon Railway Company for electric light and power, 
together with a certified copy of the order of Judge Killits, of the district court 
of the United States for the northern district of Ohio, western division, authorizing 
the receiver of the railway company to enter into the contract and ordering that 
in case the receivership is terminated prior to the termination of the contract, 
the purchaser of the power house and lighting plant now in charge of the receiver 
shall be required to fulfill the contract as fully as the receiver would had he 
remained in control of the property. 

The contract is very well drawn indeed, and I hereby approve its form. 
There is, however, one contingency that is not providing against and, though 

it be a remote one, in my judgment it should be provided against in the contract. 
The eight article of agreement provides generally that upon the termination of 
the contract the board of trustees of the normal college shall have the option to 
purchase the property of the receiver furnished in accordance with certain other 
articles of agreement, at the fair replacement value thereof, which is to be ascer­
tained in case the parties can not agree upon it by arbitrators, one of whom shall 
be appointed by each party and the third of whom shall be selected by the two thus 
appointed. If these arbitrators are to receive compensation, then a method of 
paying their compensation should be provided in the contract; otherwise some 
question may arise with respect to this detail. 

715. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

COUNTY COMMISSIONERS- COUNTY ROAD ESTABLISHED UNDER 
SECTION 6860, G. C., ET SEQ.-IF TOWNSHIP TRUSTEES FAIL TO 
OPEN ROAD AS ORDERED, PROPERTY OWNERS UNDER AUTHOR­
ITY OF SAID COUNTY COMMISSIONERS, M'AY OPEN SUCH ROAD 
AND REMOVE ALL OBSTRUCTIONS- COUNTY OR TOWNSHIP 
PAYS NO PART OF EXPENSE. 

Where a county road has been laid out a11d established by the commtsstoners 
of such county, under authority and in compliance <llith the requirements of section 
6860, et seq., G. C., and the trustees of the township in which said road is located, 
having been ordered to open the same, fail to do so, the owt~tr or owners of 
property along the line of said road, acting under authority of said county com­
missioners may open said road and remove all obstructions therefrom, Providing 
the same is done without expense to the county or to said township. 

CoLUMBUS, Omo, August 12, 1915. 

HoN. C. ELLIS MooRE, Prosecuting Attomey, Cambridge, Ohio. 
DEAR Sm :-I have your letter of August 3, 1915, which is as follows: 

"I am requested to secure from you an opinion concerning a road in 
this county of which the following is a statement of the facts relating 
thereto. 

"This road is in Jefferson township, Guernsey county, which road was 
allowed and established by the county commissioners, July 6, 1909; Sep­
tember 21, 1909, the cou.nty auditor issued an order to the trustees 
of Jefferson township to open the road, and the trustees refused to do 
so; suit in mandamus brought against the trustees November 13, 1909, 
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and peremptory writ of mandamus decreed against them July 7, 1910, to 
open the road; petttton in error was taken to the circuit court and on 
Xovember 18, 1910, the judgment of the common pleas court was reversed 
for error, in that the record failed to show that the clerk of Jefferson 
township made a certificate as required by law, that there were no funds 
of the township on hand, unappropriated with which to open the road in 
question. 

"On :\lay 21, 1912, the Guernsey county commissioners passed the fol­
lowing resolution: 

"'Office of board of county commissioners, Guernsey county, Ohio. 
"'Cambridge, Ohio, May 21, 1912. 

"'In the matter of the opening of the county road in Jefferson township, 
Guern~ey county, Ohio, petitioned for by Perry Ford, et al., which road 
has heretofore been established and ordered opened by this board, Perry 
Ford principal petitioner, \V. L. Ford, George Steel, Charlie Johnson, et al., 
are hereby granted permission and given authority to proceed to open 
said road and do such work thereon at they may desire free gratis and 
without charge or expense therefor to either Guernsey county or Jefferson 
township, and said persons are hereby authorized to enter upon the 
premises over which said road is established for the purpose of doing 
said work and to remove or cause to remove any obstruction thereon 
and any fences thereon to the road boundaries as established. 

" 'Given under our hands this 21 day of May, 1912. 
"'W. B. JoHNSTON, 

"'E. D. STONE, 

" 'Board of County Commissioners, 
" 'Guernsey County, Ohio.' 

"Under this resolution, the parties herein mentioned proceeded to 
open said road after a fashion and did do so and is open at the present 
time to the public, but is not in very good condition. 

"QUESTION. Do you consider this a lawful opening of the road 
as provided by section 6917 of the General Code?" 

You state that the road in question was allowed and established by the 
commissioners of Guernsey county on July 6, 1909, and I assume that all the re­
quirements of the statutes relative to such establishment, as provided for in 
section 6860, et seq., of the General Code, were complied with by said commis­
sioners. 

You further state that the county auditor issued an order to the trustees 
of Jefferson township in said county to open said road and that said trustees refused 
to do so. 

Section 6881, G. C., relates to the status of a county road after the county 
commissioners have received the report of the viewers and have caused the report 
and the survey and plat of said road to be recorded, and provides in part as 
follows: 

"Thenceforth such road shall be a public highway, and the county 
commissioners shall issue their order to the trustees of the proper town­
ship or townships directing it to be opened." 

I take it therefore that the above mentioned order was not from the county 
auditor, but that said county auditor as clerk of said board of county commis· 
sioners, directed the order of said board to said township trustees. 
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The circuit court having reversed the judgment of the court of common 
pleas awarding a peremptory writ of mandamus in the action against said trustees 
requiring said trustees to open said road, on the ground that the record failed to 
show the certificate of available funds from the clerk of said township to said 
trustees as required by section 5660, G. C., the status of said road remained the 
same on May 21, 1912, the date of the passage of the above resolution, as it was 
on September 21, 1909, the date when said order of the county commissioners was 
issued to said trustees. 

The persons mentioned and referred to in said resolution, acting under author­
ity thereof, having proceeded in the manner set forth in your letter, you inquire 
whether said road may by considered lawfully opened under authority of section 
6917, G. C., which provides in part as follows: 

"After two years from the date of an order establishing a county road, 
if it, pr part thereof, remains unopened, and a petition setting forth such 
facts is presented to the county commissioners, signed by three or more of 
the original petitioners, or freeholders resident along the line of the road, 
the county commissioners may cause said road or part thereof, to be 
opened by contract." 

At the time of the passage of said resolution by said county commissioners, 
more than two years after the order of said commissioners establishing the road 
in question, said road remained unopened. If, therefore, a petition setting forth 
such facts was presented to said commissioners, signed by three or more of the 
original petitioners or freeholders residing along the line of said road, the com­
missioners were authorized by the above provision of section 6917, G. C., to cause 
said road to be opened by contract. 

You do not state th~t such a petition was presented to the county commis­
sioners and, in view of the facts submitted by you I do not consider that this 
was necessary. The aforesaid resolution of said commissioners permitted the 
persons mentioned and referred to tl;lerein to open said road and authorized said 
persons to enter upon the premises over which said road is established for the 
purpose of doing said work and to remove any obstructions therefrom to the road 
boundaries as established. Said persons acting under the authority so conferred 
upon them by said county commissioners performed said work without expense 
to the county or to Jefferson township. 

I am of the opinion therefore that there has been a substantial compliance 
with the requirements of section 6917, G. C., providing such road has in fact· been 
opened to the established width and all obstructions have been removed therefrom. 

The statutes nowhere define what constitutes an unimproved county road. As 
stated by my predecessor, Hon. Timothy S. Hogan, in an opinion found in the annual 
report of the attorney general for the year 19i2, at page 1170, "it consists of little 
more than a strip of land with a raised portion in the middle properly graded 
to each side and drainage ditches running parallel thereto." 

The order of the county commissioners to the trustees of Jefferson township 
to open said road was not affected by the decisions of the courts above referred to 
and was in force at the time of the passage of the aforesaid resolution of said 
county commissioners. Under section 7137, G. C., it is the duty of the road super­
intendent to open or cause to be opened and kept in repair the public roads and 
highways which are laid out and established in his road district, and to remove 
or cause to be removed, all encroachments, by fences or otherwise, and obstruc­
tions that are found thereon. 

If, therefore, ·the road in question has not been opened to the proper width 
and any obstructions have not been removed therefrom, it is still the duty of 
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the township trustees, under the order of the county commissioners, to direct the 
road superintendent of their district to perform the duties required of him by 
the above provisions of section 7137, G. C. 

716. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

TAXES AND TAXATION-C0:\1PLAINT FILED WITH BOARD OF C0:\1:­
PLAINTS IS BAR TO RELIEF BY DISTRICT ASSESSOR-CHANGES 
MADE IN ORIGINAL VALUATIOXS OF PERSONAL PROPERTY AS 
FIXED BY DEPUTY ASSESSOR OR TAX PAYER PRIOR TO MAKING 
UP DUPLICATE ARE XOT "ADDITIONS AND CORRECTIONS"-MAY 
NOT BE MADE BASIS OF COMPLAINT TO BOARD OF COMPLAINTS 
FOLLOWING YEAR-COMPLAINTS IN 1914 lldAY NOT $E HEARD 
BY DISTRICT BOARD OF CG:\fPLAINTS AT ITS 1915 SESSION­
OWNERS OF REAL PROPERTY WHO DID NOT SEEK RELIEF 
AGAINST ASSESSMENTS IN 1914 CAXNOT SECURE RELIEF IN 
1915 FROM BOARD OF COMPLAINTS-SUCH BOARD MAY EXTEND 
RELIEF AS TO 1915 ASSESSMENT. 

If a complaint is filed with the board of complaints, which fails to afford relief 
which the taxpayer considers adequate, the circumstances constitute a bar to any 
relief by the district assessor under se"ttion 5401, G. C. 

Changes made in original valuations of personal property as fVed by the 
deputy assessor or the taxpayer prior to the making up of the duplicate, so that 
the same appear upon tlze tax list and duplicate itself (such changes being referable 
to the power of the district assessor under section 9 of the Tf'ames Law), are 
not "additions and corrections made * * * to the tax lists of previous years" 
within the meaning of section 18 of the Warnes Law; so that if such action is 
taken by the district assessor in one )'ear it may not be made the basis of a 
complaint to the board of complaints at its session in the following year. 

Complaints filed in 1914 as to valuations of that )'ear and not acted upon by 
the district board of complaints at its 1914 session may not be heard by said board 
at its 1915 session. 

Owners of real property who failed in 1914 to apply to the board of com­
plaints for relief against assessments of which they had actual notice in that year 
may not secure relief as to the 1914 valuation by appealing to the board of com­
Plaints at its 1915 session. Such board may extend relief only as to the 1915 
assessment. 

CoLUMBUS, Oaro, August 12, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your letter of August 4th, requesting my 

opinion upon the following questions: 

"1. If a complaint is filed with the board of complaints and said board 
fails to afford relief which the taxpayer considers adequate, would that 
he a bar to any relief by the district assessor under section 5401? 

"2. If additions and corrections are made by the district assessor 
in 1914, before the completion of his tax list, without notice to the tax-
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payer and without his knowledge, may the district board of complaints in 
1915 entertain a complaint as to such valuations from a taxpayer who filed 
no complaint? 

"3. May the district hoard of complaints, at its session in 1915, hear 
complaints as to valuations of personal property for the year 1914, as to 
which no additions or corrections were made by the district assessor, and 
as to which no complaints were filed because of the fact that the owners 
did not learn of the increase in their valuations until after the said board 
had adjourned, or because of any other reason? 

"4. If complaints filed in 1914 as to valuations of that year were not 
heard or were not dismissed by the district board of complaints, may such 
complaints be heard by said board at its session in 1915? 

"5. Where changes in the valuation of real property were made in 
1914 and the notices of such changes were duly mailed to the owners 
thereof as provided by law, and no complaints were filed, what, if any, 
remedy have such owners now against over-valuations for 1914 ?" 

. i call your attention to an opinion of my predecessor, Ron. Timothy S. Hogan, 
given to the commission under date qf December 14, 1914, No. 1295. In that 
opinion all the provisions of the Warnes law which require interpretation in 
answering your questions are quoted and. analyzed. It will shorten this opmwn 
for me to say that I agree with the interpretation placed upon the related 
statutes by my predecessor and with the reasons given by him therefor. In this 
way, much general discussion which otherwise would necessarily underlie the con­
sideration of your specific questions may be eliminated. 

Your first question was specifically .dealt with by my predecessor in the 
following language : 

"Certainly, such relief cannot be obtained through the district assessor 
acting under section 5401, General Code, for the reason that his function 
under that section extends only to the correction of the returns, and when 
the returns have been supplanted by the determination of the board of 
complaints any proceedings on the part of the district assessor, under 
section 5401, would be in reality a correction of the work of the board of 
complaints. So that, while I have declined to pass, as a general proposi­
tion, upon the question as to whether or not a mere appeal to the board 
precludes action under section 5401, I do not hesitate to express an opinion 
that, where the board has actually acted on complaint made to it, the 
right of the district assessor to act under section 5401 in the matter of the 
assessment thus made by the board of complaints is destroyed." 

I agree with this conclusion. If your question is to be interpreted as meaning 
th;t the board of complaints has taken some action upon the complaint filed with 
it, in my opinion, the district assessor would have no authority to exercise the 
powers formerly possessed by the county auditor under section 5401 of the General 
Code, to act with respect to the particular assessment. If, on the contrary, your 
first question is to be interpreted as meaning that the board of complaints has 
simply ignored the complaint and has not acted upon it at all,_ then the case is one 
with which my predecessor did not deal. 

In my opinion, the district assessor may not act in such a matter. The com­
plaint is before the board. The board is a tribunal exercising quasi judicial power: 
Its jurisdiction has attached. Whatever jurisdiction may be exercised under section 
5401, G. C., in the reduction of assessed value is plainly no more than concurrent 
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with the jurisdiction which the board of complaints may exercise under the stat­
utory provisions quoted by my predecessor and applicable to it. The familiar rule 
applicable to the exercise of concurrent jurisdiction is that when the jurisdiction of 
one of the tribunals attaches it becomes exclusive. If the board of complaints has 
simply ignored the complaint, or failed to act upon it, the remedy of the taxpayer 
is by mandamus to compel the board to act. If the board has acted, but the 
taxpayer is not satisfied, his further administrative remedy is by appeal to the 
tax commission, as expressly provided in the statute. In neither event may the 
district assessor lawfully intermeddle and take any action with respect to the 
particular assessment. 

I may add that I have interpreted your first question as referring to personal 
property only, because section 5401 relates only to such property. 

I interpret your second and third questions as substantially the same in purport, 
because while you say that in one case additions and corrections have been made 
by the district assessor, and in the other case no additions and corrections have 
been so made, yet in your second question you say that such additions and correc­
tions were made "before the completion of his tax list." Additions and corrections 
so made are not "additions and corrections to the tax list" within the meaning of 
section 18 of the Warnes law. Therefore, it is apparent that what you have 
designated as "additions and corrections" in your second question are exactly the 
same as what you designate as "increase in valuations" in your third question; 
and I am assuming that the reference is to the exercise by the district assessor of 
power under section 9 of the Warnes law, (103, 0. L., 787) which is as follows: 

"Before making out and compiling the tax lists and duplicate, the 
assessor shall examine and revise the statements and returns of all prop­
erty, both real and personal, to see that the valuations thereof are equal 
and uniform throughout the assessment district, and that all property, and 
each and every class, kind or description thereof, is valued for taxation 
through his district at its full and true value in money. If he finds any 
statement or return to be erroneous, either in the amount of property listed 
in the name of any person, company, firm, partnership, association or cor­
poration, or in the valuation of any item or items thereof, he shall correct 
such statement or return." 

It will 'be observed that the additions and deductions thus made are made on 
the statement or return and not on the tax list and duplicates. They are additions 
of which every taxpayer has constructive notice, because they appear on the 
duplicate, which is kept in a certain designated place and is open to public inspec­
tion on and after a certain designated date. ::\Ioreover, it is provided by section 
21 of the Warnes law, that public notice shall be given by advertisement in news­
papers of the completion of the tax lists, that the same are open for public inspec­
tion and that complaints may be filed with the board of complaints. This notice 
is really not necessary in a constitutional sense. It has been held in several cases 
by the supreme court of the United States that where the taxpayer has notice of 
the commencement of a proceeding, as he has in this instance when he makes his 
return, and where the law creates power in a public official to act in such pro­
ceeding and prescribes when and where the action shall be taken, due process of 
law does not require that the taxpayer shall have further notice of what may be 
done. 

As a matter of policy merely it was formerly provided in this state by statute 
tl1at no addition should be made to a return or statement under oath except upon 
notice, and when exercising the power under section 5401 of the General Code, the 
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district assessor is obliged to give notice and afford an opportunity for a hearing; 
but the first of these was a matter of policy and not of right. I may mention to 
indicate that the policy even in this state prior to the enactment of the \Varnes 
law was not such as to require notice in all cases, that the statutes governing the 
tax commission in the assessment of property of public utilities do not require that 
the utilities be given notice of the amount of the assessments made on the basis 
of their reports, although as a matter of grace and administrative policy the com­
mission, as I understand it, has always given notice of its tentative valuations. 
The fact that the statute provides for the initiation of a proceeding in a way 
which gives actual notice to the taxpayer that the proceeding is under way, and 
then prescribes when and where the commission shall take such action as it is 
authorized to take, is sufficient to afford due process of law to the taxpayer. 

Now the jurisdiction of the board of complaints is limited to hearing 'such 
complaints as may be filed with the county auditor prior to its session or during 
its session, and the length of its session is determined by the tax commission 
of Ohio. (See sections 24 and 19 of the Warnes Law.) These are the limita­
tions upon the jurisdiction of the board determined by the time when the com­
plaint is filed. The limitations thereon determined with reference to subject-matter 
are those of section 18 of the Warnes law, which provides in part as follows: 

"The power of the board shall extend to all cases in which real 
estate or personal property has been assessed for taxation for the current 
year, and to additions and corrections made during the next preceding 
year to the tax lists of previous years." 

The term "year" as used in this section obviously refers to the year for which 
the tax list and duplicates made up in the fall are. prepared. That is to say, the 
valuations of which the board has jurisdiction under the first part of this sentence 
are those which have just been made, so to speak, by the district assessor and 
by him entered upon the tax list and duplicates. Once the jurisdiction of the 
board attaches, as I shall hereafter point out, it may be exercised at any time; 
but at the time the complaint is made it must refer to a valuation on the then 
current duplicate so far as the first part of the above quoted sentence is concerned. 

The second part of the above quoted provision docs not apply to cases like 
those of which you speak, because the additions and corrections mentioned by 
you were not made to the "tax list," but were additions and corrections made 
under section 9 of the \>Varnes law to the statements and returns themselves, so 
that the tax lists showed the changed valuations. 

It follows from what has been said that a board of complaints at its 1915 
session would not have jurisdiction of a complaint not filed with it until 1ts 
1915 session relating to a valuation made in 1914 by the district assessor involving 
an addition to or correction of a statement or return of personal property, such 
addition and correction entering into the final assessment which appears on the 
face of the tax list and duplicates. 

Your fourth question is one with respect to which th~ opinion of my prede­
cessor does not expressly deal. In the case as stated by you the jurisdiction of 
the board of complaints properly attached, but the board, presumably because 
unable to do so within the limitations of time laid clown for it by the tax com­
mission, failed to act. In my opinion, the board at its 1915 session may not 
lawfully act upon these complaints. . 

The provision which authorizes the tax commission to fix the time within 
which the work of the board of complaints shall be completed is, in my opinion, 
to be interpreted as destroying the jurisdiction of the board to act when the same 
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has once attached. It is true that much could be said in favor of a holding that · 
when such jurisdiction has attached it cannot be destroyed except by being 
exercised; it is true also that the \Varnes law itself contains no express provision 
furnishing a direct answer to the question thus presented; but the provisions of 
said law relating to the board of complaints and the appellate power of the tax 
commission must be read in connection with sections 12075, et seq., of the General 
Code, which have been interpreted as affording a judicial remedy for over-valuation. 
There is no intention on the face of the Warnes law to amend or in part repeal 
these sections of the General Code by implication, and no such amendment or 
repeal will be assumed. The conclusion is, therefore, that the administrative reme­
dies which the Warnes law, in common with the law which existed prior thereto, 
afford are to be extended in such a way as to leave the judicial remedies available 
after the administrative remedies are exhausted. If the mere filing of a complaint 
with the board of complaints gives that board such jurisdiction as remains exclusive 
until it is exercised, and if such jurisdiction continues from year to year, then by 
the time the taxpayer would have exhausted, in an extreme case, such a remedy 
and a further remedy by appeal to the tax commission the taxes would either have 
been· paid or the charge would have become delinquent, and the Warnes law 
does not afford any means of dealing with such a situation. 

Rather than to give to the law an interpretation which might in a given case 
produce such a result, it seems to me there should be given to it, and in particular 
to the provision which authorizes the tax commission to fix the time within which 
the work of the board of complaints shall be completed, such an interpretation as 
will limit the power of the board of complaints to act upon complaints made in a 
given year to such action as may be taken thereon during that session. This is by 
no means a strained construction of the statute. It mer'ely gives effect to a legisla­
tive intention which must have existed either in the one direction or the other, and 
which is rather conclusively shown to have been in the one direction by considering 
the consequences of each. 

It is, therefore, my opinion that the board of complaints at its 1915 session 
may not act upon complaints made prior to or during its 1914 session, but not 
disposed of at that session. 

In dealing with your fifth question it will be observed that the assessment of 
real property stands upon a different foundation from that of personal property 
insofar as the statute is concerned, because it is required by section 22 that a 
printed list showing all changes made in the assessment of any real estate shall 
be mailed to each owner whose assessment has been changed, etc. 

However, in stating your fifth question you say that such notices were properly 
mailed in the instances which you have in mind, but that no complaints were filed 
by the taxpayers. I assume that in inquiring as to the remedy of the taxpayers 
you have in mind primarily an administrative remedy. 

If this be your meaning, my answer must be that there is no such remedy. 
As pre\'iously pointed out, the taxpayer must file a complaint at least during the 
session of the board of complaints for the current year. A change in the assess­
ment of real estate is not an "addition or correction to the tax list" within the 
meaning of section 18 of the \Varnes law, but is an original assessment, not only 
appearing upon the tax list but of which the owner has actual notice. If the 
owner of real estate sleeps on his rights during the entire session of the board of 
complaints, he certainly cannot appeal to the board of complaints at its next session. 
Nor is there any equitable reason why he should be permitted to do so. There is 
no other remedy which is afforded to a taxpayer in such a situation. The district 
assessor has no power in the premises, as section 5401, G. C., as construed by my 
predecessor in his opinion, applies solely to personal property. The tax com-

11-Vol. II-A. 0. 
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·mission no longer has independent power as formerly to raise or lower the value 
of any real or personal property. It may act with respect to specific property 
only upon appeal fr.om the board of complaints. 

For all of these reasons, then, I am of the opinion in answer to your fifth 
question that the owners of real property, who had both actual and constructive 
notice of the changes made by the district assessor in the year 1914 in the assessed 
valuation thereof, and who failed during the entire session C)f the board of com­
plaints in the year 1914 to file complaints with such board, have lost by their 
laches whatever rights to administrative remedies they may have had in the 
premises with respect to the 1914 valuation. 

However, under the general scheme of the Warnes law real property is in 
theory reassessed every year. The aggrieved taxpayers referred to in your fifth 
question may, therefore, by timely action secure a prop& assessment in the year 
1915. This remark applies, of course, to all of the cases in which I have held that . 
the board of complaints may not now act with respect to 1914 valuations. 

717. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

JOINT CEMETERIES-TWO OR MORE MUNICIPAL CORPORATIONS­
MANAGEMENT AND CONTROL IS CONFERRED UPON COUNCIL 
OF MUNICIPAL CORPORATION AND TOWNSHIP TRUSTEES. 

The authority to ma11age a11d co11trol cemeteries owned in common b·y two or 
more municipal corporations, or a municipal corporation or corporations and a 
tou»tship or townships is, by the provisions of section 4189, G. C., 103 0. L., 272, 
conferred upon the council of the municipal corporation or corporations ant$ the 
trustees of the township or townships to be exercised by the joint action of such 
bodies pursuant to the provisions of sectio11s 4192, 4193 and 4194, G. C. 

CoLUMBUS, OHio, August 12, 1915. 

HoN. DoNALD F. MELHORN, Prosecuting Attomey, Kenton, Ohio. 
DEAR SIR :-I acknowledge receipt of your request for an opinion under date 

of August 9, 1915, which is as follows: 

"The trustees of Buck, Goshen and Pleasant townships, and the council 
of the city of Kenton, Ohio, several years ago united in establishing a 
joint cemetery district, which district is still existing. Grove cemetery 
situated outside the corporate limits of the city of Kenton in said Pleasant 
township, is owned in common by said townships and the city of Kenton. 
Prior to the enactment of section 4189, G. C., (103 0. L., 272) repealing 
sections 4184-4185 and 4189, G. C., and prior to the present time, said 
union cemetery has been under the control a;1d management of three 
trustees who are presumably elected under authority of section 4184, G. C., 
now repeale~. 

"What I wish to ask is: \Vhat statute now provides for the manage­
ment and control of unjon cemeteries? 

''(A) Is it the duty of the director of service of the city of Kenton 
to manage and control said cemetery under authority of sections 4161 to 
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4172, etc., or (B) does 4193, G. C., 'authorize said bodies, acting jointly, 
to delegate authority to trustees selected by said joint board to manage 
and control said cemetery, and by joint resolutions define their powers, 
provide for officers and employes and fix their salary in a manner similar 
to the provisions of sections 4184 and 4185, G. C., now repealed?" 

The ownership, man~gement and control of cemeteries owned in common· by 
two or more municipal corporations, by two or more townships, or by a municipal 
corporation or corporations and a township or townships are governed by the 
provisions of sections 4183 to 4201, G. <::;., inclusive as amended and repealed by 
the act of April 18, 1913, 103 0. L., 272. 

Prior to said last mentioned act the management and control of cemeteries 
so owned in common was under the provisions of sections 4184, 4185 and 4189, G. C., 
imposed upon a board of cemetery trustees therein authorized to be elected. 

Upon the repeal of sections 4184 and 4185, G. C., 103 0. L., 272-3 supra, section 
4189, G. C., was amended to read as follows: 

;'The cemetery so owned in common, ·shall be under the control and 
management of the trustees of the township or townships and the council 
of the municipal corporation or corporations and their authority over it 
and their duties in t:elation thereto shall be the same as where the cemetery 
is the exclusive property of a single corporation." 

Thus the control and management of such cemeteries was transferred from 
the board of trustees above mentioned to the trustees 'of the township or townships 
and the council of the municipal corporation or corporations jointly, provtston 
for their joint action in relation thereto being found in sections 4192, 4193 and 
4194, G. C. . 

It will be further observed that under section 4189 as amended, the trustees 
and council so acting jointly have conferred upon them all the authority and duties 
in relation to such cemetery as are conferred and imposed upon a municipal 
corporation relative to a cemetery of which it is sole owner. 

Thus by reference the authority of the director of public service, as found 
in section 4162, G. C., is conferred upon the trustees and council in respect to 
cemeteries owned by them in common. Said section is as follows : 

''The director shall direct all the improvements and embellishments 
of the grounds and lots, protect and preserve them, and, subject to the 
approval of the council, appoint necessary superintendents, employes, and 
agents, determine their term of office and the amount of their compen­
sation." 

Coming then to answer your inquiry specifically I am of opmton that the 
director of public service of Kenton as such is without authority to in any way 
manage or control a cemetery which is owned in common by that city, and, Buck, 
Goshen and Pleasant townships. By virtue of section 4189, G. C., 103 0. L., 272, 
the trustees and council by joint action pursuant to the provisions of sections 4192, 

. 4193 and 4194, G. C., may appoint necessary superintendents, employes and agents, 
determine their term of office and the amount of their compensation as provided in 
section 4162, G. C.,· supra. 

Respectfully, 
Enw ARD C. TURNER, 

Attomey General. 
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718. 

LIQUOR LICENSE-DISTRICT APPOINTING BOARDS-SECRETARY OF 
SAID BOARD SHOULD BE CHOSEN FROM ITS MEMBERS-BOARD 
MEMBERS ARE ENTITLED TO RECEIVE ACTUAL AND NECES­
SARY TRAVELING EXPENSES-HOW PAID. 

The secretary of the district appointing board as provided in sections 1261-22b 
and 1261-22, G. C., 106 0. L., 562, should be chosen from the members of such 
board. 

Under the provisions of section 1261-20, G. C., 106 0. L, 566, and section 
1261-61, G. C., 103 0. L., 236, the members of the district appointing boards are 
entitled to receive their actual and necessary traveling expenses incurred in the 
attendance of lawfully authori::;ed meetings of such board and the same are author­
ized to be paid as prescribed in said section 1261-61, G. C. 

CoLu:-1nus, OHio, August 12, 1915. 

HoN. JosEPH W. HoRNER, Prosewting Attorney, Newark, Ohio. 
DEAR Sm :-I am in receipt of yours under date of August 10, 1915, as follows: 

"In re Liquor License Board. 
"'The county clerks, recorders and presidents of the boards of county 

commissioners shall constitute the appointing board.' 
"The question has been asked of me whether or not the secretary of 

such board must be one of the three above mentioned officials or can he 
be a person selected entirely outside of this board? It is my opinion that 
he must be one of the three members of the board. 

"A second question is whether or not any means have been provided 
to defray the traveling expenses of the members of this board, as the 
law says they meet at the court house of the district that. has the largest 
population. 

"Your opinion upon these two questions will be appreciated by me." 

Section 1261-22b, G. C., 106 0. L., 562, provides: 

"For the purpose of this act the county clerks, recorders and presi­
dents of boards of county commissioners shall constitute the appointing 
board." 

Section 1261-22c, G. C., 106 0. L., 562, provides in part: 

"Five days after this act becomes effective the said appointing boards 
shall meet at the court house in the most populous county of their 
respective districts at twelve o'clock, noon, at which time and place such 
boards shall organize by . selecting a president and secretary, * * *" 

By virtue of section 1261-22b, G. C., supra, the county clerk, recorder and 
president of the board of county commissioners are made ex officio members of 
the appointing boards of the liquor licensing district in which their respective 
counties are located. The exercise of the functions of the appointing board is 
imposed as an additional duty upon the enumerated officers as such, and it will 
be observed that for the performance of these duties no payment of any fees, 
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salary or compensation is authorized to be made either to the members or officers 
of the board. From this alone it seems reasonably clear that it was contemplated 
that the president and secretary of the appointing board ~hould be chosen from 
its members. The selection of one who would assume the responsibilities and 
perform the duties of secretary of such board without any expectation of com­
pensation or pay for such public service might involve some unnecessary difficulties. 
Besides, unless it be otherwise specifically provided it is a well established rule that 
the officers of a public board or commission for ;\·hom no compensation for their 
services as such officers is provided are chosen from its members. I therefore 
concur in your opinion that the secretary of the district appointing board must be 
chosen from its members. 

Coming to consider your second inquiry relative to the traveling expenses of 
members of the appointing boards, attention is called to section 1261-20, G. C., 106 
0. L., 566, which provides that the members of the appointing boards shall be 
entitled to receive their actual and necessary expenses while traveling on the 
business of the state, and that such expense accounts shall be itemized and sworn 
to by the person who incurred the same, approved by the state budget commis­
sioner, and paid as other expenses are paid. 

Section 1261-61, G. C., 103 0. L., 236, provides in part: 

"All fees and other moneys received by the state board shall be paid 
to and accounted for by the secretary, and by him paid into the state 
treasury, daily, to the credit of a. special fund for the use of said board 
to be known as the 'State Liquor License Fund.' A detailed verified state­
ment of such receipts shall be filed with the auditor of state at the time 
of making such deposit. 

"All expenses of the state board, including salaries, and all expenses, 
including salaries, certified by the various county boards to the state board, 
and approved by the state board, shall be paid by the treasurer of state 
on warrant of the auditor of state. Before the auditor of state shall issue 
his warrant a voucher, signed by at least two members of the state board, 
with a detailed statement attached thereto, shall be filed with the auditor 
of state." 

Under Maintenance F-6, 106 0. L., 706, there is appropriated for transportation 
the sum of $29,800.00 to the use of the liquor licensing board, and by force of 
the provisions of section 8 of the general appropriation bill, 106 0. L., 827, this 
appropriation will become available for the payment of such traveling expenses as 
are above re.ferred to upon the taking effect of the McDermott bill, 106 0. L., 560. 

I am therefore of opinion that ample means have been provided for the pay­
ment of the traveling expenses of the members of the district appointing boards 
and that the same will be available therefor on and after September 4, 1915. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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719. 

COUNTY COMMISSIONERS-MAY CO!\TRACT FOR PIKE REPAIR 
WORK UNTIL CASS HIGHWAY LAW BECOMES EFFECTIVE-WHEN 
SECTION 5649-4, G. C., APPLIES, LEVY MAY BE MADE UNDER SEC­
TION 7419, G. C. 

Until an act to provide a system of highway laws for the state of Ohio, 105-106. 
0. L., 574-666, becomes effective, county commissioners may contract for pike repair 
work regardless of its provisions. 

When the provisions of section 5649-4, G. C., apply, a levy may be made u11der 
section 7419, G. C., limited only by tfte provisions of the latter section. 

CoLUMBUS, OHIO, August 12, 1915. 

HoN. FoRREST G. LoNG, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR SIR :-Your letter of August 5, 1915, and your supplemental letter of 

August 9, 1915, present two inquiries, viz.: 
( 1) May the county commissioners now make contracts for pike repair work, 

which said contracts would be performed after September 5th, this year? 
(2) May the levy provided in section 7419, G. C., be made in addition to 

the fifteen mill levy <>s provided in the Smith act? 
Referring to your first question, there is no statutory inhibition against the 

county commissioners 171aking such contracts as you name, regardless of the fact 
that the same may not be performed or completed until after the new highway 
act, as found in vol. 105-106 0. L., page 574, becomes effective. This observation 
is made, of course, with the limitation that said contracts must be made and 
entered into in full compliance with the ·present law. Should any of the pro­
visions of the highway act, after it becomes effective, conflict in any way with 
the performance. or completion of said contracts, all the rights and obligations in 
and under said contracts of the parties thereto are saved by the provisions of 
sections 302 and 303 of said act, to which your attention is respectfully invited. 

Section 7419 of the General Code, which is the basis of your second question, 
provides as follows : 

"When one or more of the principal highways of a county, or part 
thereof, have been destroyed or damaged by freshet, land-slide, wear of 
water-courses, or other casualty, or, by reason of the la'rge amount of 
traffic thereon or from neglect or inattention to the repair thereof, have 
become unfit for travel thereon, difficulty, ·danger or delay to teams pass­
ing thereon, and the commissioners of such county are satisfied that the 
ordinary levies authorized by law for such purposes will be inadequate to 
provide money necessary to repair such damages or to remove obstructions 
from, or to make the changes or repairs in, such road or ro<>ds as are 
rendered necessary from the causes herein enumerated, they may annually 
thereafter levy a tax at their June session, not exceeding five mills upon 
the dollar upon all taxable property of the county, to be expended under 
their direction or by the employment of labor and the purchase of materials 
in such manner as may seem to the!II most advantageous to the interest 
of the county, for the construction, reconstruction or repair and mainte­
nance of such road or roads or part thereof." 

This section is commonly known as an emergency statute intended only to 
cover conditions coming within its express terms, and not as a subterfuge by which 
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increasing levies can be made. It holds a very important place in the scheme of 
our highway legislation and is one of the few statutes which has not been repealed 
by the highway act above referred to. When conditions exist under which the 
provisions of section 5649-4 are invoked, the levy so made is limited only by the 
terms of section 7419 itself, as section 5649-4, G. C., or section 4 of the Smith act 
as it is commonly known, expressly excepts such levies under section 7419 supra 
from the provisions of said Smith act limiting the rate of taxation, which pro­
vides for limitation on tax rates and to which you refer. 

720. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

STATE LIQUOR LICENSING BOARD- WITHOUT AUTHORITY TO 
ORDER DISTRICT BOARDS TO REFUSE TO RECEIVE APPLICA­
TIONS FOR SALOON· LICENSES FROM AUGUST 31 TO SEPTEMBER 
4, 1915. 

The state liquor licensing board is without authority to order the district boards 
to refuse tq receive applicatio11s for saloon licenses from August 31, to September 
4; 1915. 

CoLUMBUs, Onro, August 13, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of yours under date of August 3, 1915, as 

follows: 

''The present licensing act provides for the filing of applic:.tions for 
licenses and for renewals of existing licenses between the 1st and 15th 
of September. The ::\IcDermott act makes different provisions for the ap­
plications and issuance of licenses. As the change in the law takes effect on 
September 3rd, it would be possible for the 5700 licensees now in the state 
to make application between the 1st and 3rd of September to the present 
county licensing boards who would not have authority to pass upon their 
applications and it would therefore seem that such action should not be 
taken. Will you, therefore, please advise this board whether it could issue 
an order to the present county licensing boards to receive no applications 
between the 1st and 3rd of September of this year?" 

Section 1261-35, G. C., 103 0. L., 223, provides among other things that, "no 
applicant for a saloon license filed with said county board ber"ore the first day of 
September preceding said license year and after the fifteenth d:.y of September 
preceding the said license year may be considered by the board until after the 
beginning of the said license year." The force of this provision is to compel 
the consideration of only such applications as are filed within these dates previous 
to the beginning of the license ye:.·r. 

This provision will continue in force and operation until 12 o'clock p. m. on 
Friday, September 3, 1915, when it will be repealed and .become of no effect by 
operation of the provisions of section 1261-40, G. C., 106 0. L., 568, which will 
be effective on September 4, 1915. 
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There is no authority in the district boards to refuse to accept applications 
present prior to the repeal of section 1261-35 supra, nor in the state board to order 
them so to do. 

It may be observed however that c.·fter amended senate bill No. 307, 106 0. L., 
560, goes into effect on September 4, 1915, there will be no authority in any official 
to consider any application filed prior thereto and it would therefore be idle to 
file an application within the period from August 31st to September 4, 1914, for 
a license for the license period beginning on the fourth Monday of November, 
1915. (Sec. 1261-33, G. C., 106 0. L., 567.) · 

721.. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS-ATTEMPT TO DESIGNATE A BANK AS 
BOTH ACTIVE AND IN ACTIVE. DEPOSITORY OF COUNTY FUNDS 
-STATUTES NOT COMPLIED WITH AND ACT ILLEGAL-FINDING 
FOR ADDITIONAL INTEREST DUE COUNTY SHOULD BE MADE 
AGAINST BANK-NOT COUNTY TREASURER. 

Where the commissioners of a county attempt to designate a bank in said county 
as both the active and inactive depositary of the funds of said county, but, owing 
to the failure of said officials to comply with the requirements of the statutes 
relative to such designation, the same is illegal and said bank receives the deposits 
of said funds made by the county treasurer from time to time and has the use 
of said funds, a finding for any additional interest due the county should be made 
against the bank and not against said county treasurer. 

CoLUMBUs, OHIO, August 13, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have you·r letter of August 3, 1915, in which you enclose a 
letter from State Examiner T. W. Jones, concerning the designat.ion, by the com­
missioners of Fayette county, of a bank c.t ·washington C. H. as both the active 
and inactive depositary of the money of said county. You also enclose copy of a 
resolution of said commissioners designating the said bank as such depositaries, 
also a copy of the bond given by sc."id bank. 

You require my opinion on the questions asked by ).fr. Jones. 
The letter of Mr. Jones is as follows: 
"Mr. E. N. Halbedel, Columbus, Ohio. 

"Dear Sir :-I desire to submit for your consideration the proposition 
as to how we shall treat the question of interest on the county funds here. 
The 1\Iidland National Bank to which was awa:rded the contract for carry­
ing the county deposits, bid 3.66 per cent. on the inactive funds and 3.26 
per cent. on the active funds. 

"From checking the monthly statements, we ascertain that the interest 
for each and every month for the time we are covering ha:s been com­
puted at the active rate of 3.26 per cent. 

"June 11, 1915, shows the lowest balance in this bank for any day 
during the last eighteen months, being $45,935.82. 
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"The month of February, 1914, shows the heaviest bal:.nces of any 
one month, and the lowest balance for any one day in this month was 
February 28th, $154,786.29, and the highest balance for any one day this 
month w:.·s on February 4th, $204,971.08. 

"There is nothing of record fo show that the treasurer was advised to 
deposit so much in the inactive, and so much in the active, but it strikes 
me that the provisions of section 2736 contemplates the deposit of the 
major portion of this fund in an inactive account. This bank was the de­
pository under the former contract, and the tre:.·surer kept right on de­
positing pending the award of the contract to some bank, and never ceased 
deposits therein. I send you herewith copies of the award and bond filed 
by the bank. At what rate should the interest be computed? 

"Against whom should the findings be made, the bank, or the b:.nk and 
the county treasurer? 

"An early reply would be appreciated. 
"Very truly, 

"T. W. Jones, Examiner." 

The resolution of said commissioners of Fayette county, under date of No­
vember 12, 1912, is as follows: 

"The board of county commiSSioners met this day, for the purpose 
of considering bids for the deposits of the county funds, as invited by 
advertisements, ;.·II members present. 
Resolution : 

"The following resolution was adopted by unanimous vote of the 
board: 

"Whereas, under the advertisement heretofore made in compliance 
with the resolution of the board of county commissioners of Fayette county, 
Ohio, calling for bids for the deposits of the funds of said county in 
active and inactive depositories. The following named banks and trust 
companies have bid for the deposit of said funds as inactive depositories 
at the rate per cent. set opposite their names, respectively: 

"The Midl:.nd National Bank, Washington C. H., 0·------------ 3.66% 
"The Washington Savings Bank & Trust Co., Wash. C. H., Q ___ 2.80% 
"And the following named banks and trust companies have bid for 

the deposit of said funds as active depositories at the rate per cent. set 
opposite their names respectively: 

"The Midland Nation:.·! Bank, Washington C. H., Q __________ 3.26% 
"The Washington Savings Bank & Trust Co., Wash. C. H., Q ___ 1.80% 
"Therefore, be it resolved, by said board of commissioners that The 

Midland National Bank be designated as inactive depository for said funds, 
;.t 3.66 per cent. and that The :V1idland N a tiona! Bank be designated as 
active depository for said funds, at 3.26 per cent. 

"Be it further resolved, that said bank, herein so designated as de­
pository complying with the terms of the resolution heretofore herein 
adopted and qualifying according to the laws relating to the deposit 
of county funds, be and they are herein designated :.·s depository of the 
funds of said county until twelve o'clock noon on the 1st day of December, 
1915, and that written notice of the naming of such bank as depository 
be given to the treasurer of this county. 

"Attest: A. E. Henkle. 
"James Ford, President, 
"Harry F. Brown, 
"Edwin Weaver." 
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The bond given by The :\Iidland National B~nk, to which the said commis­

sioners attempted to award the contract for carrying county deposits, after reciting 
the proceedings of said county commissioners relative thereto, contains the follow­
ing provisions: 

"Now, therefore, the undersigned hereby obligate ourselves to the 
county of Fayette, state of Ohio, for the receipt, safe-keeping and rep~y­
ment of deposits made or to be made by the county treasurer of said Fayette 
county, with interest, in The Midland National Bank of Washington C. H., 
Ohio, to the amount of two hundred thousand dollars ($200,000.00) ~nd 
interest, and the performance of all duties required by law." 

Said bond is under date of December 1, 1912. 
Section 2715, G. C., was amended and supplemented by section 2715-1, G. C., 

and sections 2716 and 2736 of the General Code were amended by an ~"Ct of the 
general assembly passed March 30, 1911, approved by the governor April 11, 1911, 
and found in 102 0. L., 59. 

Section 2715, G. C., as amended, provides: 

"The commissioners in each county shall designate in the manner here­
in;.·fter provided a bank or banks or trust companies, situated in the county 
and duly incorporated under the laws of this state, or organized under the 
laws of the United States, as inactive depositaries, and one or more 
of such banks or trust companies located in the county seat as active 
deposit;.·ries of the money of the county. In a county where such bank 
or trust company does not exist or fails to bid as provided herein, or 
to comply with the conditions of this chapter relating to county deposi­
taries, the commissioners shall designate a private bank or banks, located 
in the county as such inactive depositaries, and if in such county no such 
private bank exists or fails to bid as provided herein, or to comply with 
the conditions of this chapter relating to county depositaries, then the com­
missioners shall designate any other bank or banks incorporated under 
the laws of this state, or organized under the laws of the United States, 
as such inactive depositaries. If there be no such bank or trust company 
incorporated under the laws of the state, or organized under the laws 
of the United States, located at the county seat, then the commissioners 
shall designate a private bank, if there be one loc;.ted therein, as such 
active depositary. No bank or trust company shall receive a larger deposit 
than one million dollars." 

Section 2715-1 provides: 

"The deposits in active depositaries, as provided for in the next pre­
ceding section sh~·ll at all times be subject to draft for the purpose of 
meeting the current expenses of the county. The deposits in inactive 
depositaries shall remain until such time as the county treasurer is obliged 
to withdraw a portion or all of same and place it in the active depositary 
or depositaries for current use. Each bank or trust comp:.ny, when sub­
mitting proposals as provided in section 2716 for the inactive deposits, 
shall stipulate the amount of money desired by such bank or trusf company; 
and when the aggregate amount placed with all the b;.nks and trust com­
panies, qualifying for same, in any county, does not equal the amount that 
may be placed into inactive depositaries the county commissioners shall, 
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upon securing sufficient additional security from any or all of such in­
active depositaries, authorize the county treasurer to increase the deposits 
therein ; or such county commissioners shall in the manner therein pro­
vided designate a b;,nk or banks or trust companies, located outside of 
the county in which the county treasurer shall deposit such excess funds." 

Section 2716, G. C., as amended, provides: 

"When the commissioners of a county provide such depositary or 
depositaries, they shall publish for two consecutive weeks in two news­
papers of opposite politics and of general circulation in the county a 
notice which shall invite sealed propos;,·Js from all banks or trust com­
panies within the provisions of the next two preceding sections, which pro­
posals shall stipulate the rate of interest, not less than two per cent. 
per annum on the average daily balance, on inactive deposits, and not less 
than one per cent. per ;,nnum on the average daily balance on active de­
posits, that will be paid for the use of the money of the county, as herein 
provided. Each proposal shall contain the names of the sureties or se­
curities, or both, that will be offered to the county in case the proposal 
is accepted." 

Section 2736, G. C., as amended, provides : 

"Upon the receipt by the county treasurer of a written notice from 
the commissioners th;,t a . depositary, or depositaries, have been selected 
in pursuance of law, and naming the bank or banks or trust companies so 
selected, such treasurer shall deposit in such bank or banks or trust com­
panies as directed by the commissioners, and designated as inactive deposi­
taries to the credit of the county all money in his possession, except such 
amount as is necessary to meet current demands, which shall be deposited 
by such treasurer in the active depositary or deposilaries. Thereafter 
before noon of each business day, he shall deposit therein all money re­
ceived by him the preceding business day except as hereinbefore pro­
vided. Such money shall be p<.'yable only on the check of the treasurer." 

From Mr. Jones' statement of facts and from the enclosed memoranda it 
appears that The Midland National Bank at Washington C. H., in submitting its 
proposal for the inactive deposits of s;,'id county, did not stipulate the amount of 
money desired, as required by the above provision of section 2715-1, G. C. The 
bid of said bank, to be designated as an inactive depositary, was therefore illegal 
and should not have been accepted by the commissioners of Fayette county. 

It further appears, that in designating said bank as an active and inactive 
depositary, said commissioners fixed no maximum amounts to be deposited in said 
depositaries, respectively, and consequently never advised the treasurer of said 
county as to such maximum amounts to be held by said bank. 

The requirements of section 2736, G. C., as amended ;,nd above quoted, were 
clearly ignored. The bond given by said bank was in the amount of two hundred 
thousand dollars. Mr. Jones' statement shows that the lowest daily balance in 
said bank for the month of February, 1914, w;,·s $154,786.29 while the highest daily 
balance in said bank in said month was $204,971.08. This latter amount was in 
excess of the amount of said bond and the county treasurer, in depositing such 
excess amount, viol<.ted section 2722, G. C., which provides that the undertaking 
.given by the bank must be in an amount not less than the sum that shall be 
deposited in said depositary at any one time. 



1516 ANNUAL REPORT 

Moreover, section 2726, G. C., provides that the same surety shall not be ac­
cepted to more than one undertaking <>s to any one depositary at the same time. 

In opinion No. 627 of this department rendered to your bureau under date 
of July 20, 1915, I have held that where the same bank bids for and is awarded 
both active and inactive deposits the bids and aw;.·rds for the two classes of 
deposits are to be regarded as separate contracts and separate undertakings 
should be required, and the same surety could not be ;.·ccepted on both under­
takings. 

Said commissioners could not, therefore, accept the same sureties on both of 
the undertakings of said The Midland National Bank. 

In view of the foregoing, I am of the opinion that the proceedings of the 
county commissioners in attempting to award the contr<."Ct for the deposit of 
public funds to said The Midland National Bank and in notifying the county 
treasurer of such attempted award, as well as the action of said county treasurer 
in depositing said funds in said bank, were without authority in law and in plain 
violation of the express provisions of the statutes. 

In view of the provisions of section 2737, G. C., rel;.tive to the computing of 
interest on daily balances, and the apportionment of interest on deposits, I am 
unable to understand how the various county officials of Fayette county concerned 
with the deposit of the public funds of said county could unintentionally ignore 
said statutory provisions. 

However, it is clear that the commissioners of said county should proceed 
at once, in the manner provided by sections 2715, et seq., of the General Code 
and in conformity with the requirements of said sections, to designate active and 
inactive depositaries for the money of said county. 

Inasmuch as The Midland Nation;.·! Bank was not legally designated as an 
active and as an inactive depositary and the county treasurer did not comply 
with the requirements of section 2736, G. C., governing the deposits of active and 
inactive funds, and in view of the fact th;.t separate accounts of said deposits 
were not kept by said bank, Mr. Jones asks to be advised as to the rate at which 
interest shall be computed in making a finding and against whom such finding 
shall be ma:de. 

Although not legally designated as an active and as an inactive depositary 
for the funds of Fayette county, said bank has received the deposits made by 
the county treasurer from time to time alld has had the use of said funds. 

If said bank had been legally designated as an active and as an inactive 
depositary of ~11 the funds of said county it would have been the duty of the 
county trea:surer upon receiving notice from the county commissioners of such 
designation and of the maximum amount to be deposited in said bank as an 
inactive depositary, to deposit in said inactive depositary to the credit of the 
county all money in his possession except such an amount as would be necess::iry 
to meet current demands, and it would have been the duty of said county treasurer 
to deposit this amount in said bank as an active depositary. 

The difference between the amount of interest <."dually received by the 
county from said bank and the amount which said county would have received 
had said designation been legal, may be approximately determined by computing 
the interest on the daily balances ;.t the rate of .4 per cent.. for the time said 
funds have been deposited in said bank. 

As a fair basis of settlement I am of the opinion that ;,: finding should be 
made against said bank for said additional amount of interest so determined. 
· Respectfully, 

EDWARD C. TURNER, 

Attorney General. 
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722. 

APPROVAL OF ORDER OF STATE BOARD OF HEALTH, EXTENDING 
TIME TO CITY OF LAKEWOOD, OHIO, TO PROVIDE SEW AGE 
TREATMENT WORKS. 

CoLUMBUS, OHIO, August 13, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-Enclosed herewith please find order of the state board 

of health extending the time limit of a former order of the state board of health 
directed to the city of Lakewood, Ohio, ordering said city to provide sewage 
treatment works, which order was approved by the governor of Ohio and the 
attorney general of Ohio on the 28th day of October, 1915. 

I have examined said order, which is issued under section 1251 of the General 
Code of Ohio. I find the same to be regular and it is my opinion that it should 
be approved. Having myself approved the same, under the provisions of section 
1251, G. C. I am transmitting the order to you for your approval. 

723. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

RAILROAD POLICEMEN-REQUIRED TO GIVE BUT ONE BOND-SAID 
BOND TO BE APPROVED BY CLERK OF COMMON PLEAS COURT 
OF COUNTY IN WHICH SUCH OFFICER RESIDES--CERTIFIED 
COPY SHOULD BE FILED IN CLERK'S OFFICE IN OTHER COUN­
TIES THROUGH WHICH RAILROAD RUNS. 

Policemen appointed under authority of section 9150, G. C., are subject to the 
provisions of secti01~ 12819, G. C., as amended, 103 0. L., 553, and are thereby 
required to give but one bond which shall be approved by the clerk of the court 
of common pleas of the county in which such officer resides. 

CoLUMBUS, OHIO, August 14, 1915. 

HoN. J. H. MusSER, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of August 6, 1915, as 

folJows: 

"Are policemen appointed under General Code, section 9150, subject 
to the provisions of General Code, section 12819, as amended, 103 0. L., 
553? 

"Your attention is called to section 9151, a part of which reads as 
follows: 

" 'Policemen so appointed and commissioned severally shall possess 
and exercise their powers, and be subject to the liabilities of policemen of 
cities in the several counties in which they are authorized to act while 
discharging the duties for which they are appointed.' 
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And also to that part of amended section 12819, reading as follows: 

"'Provided, however, that this act shall not affect the rights of 
sheriffs, regularly appointed police officers of incorporated cities and 
villages, regularly elected constables, and special officers as provided by 
sections 2833, 4373, 10070, 10108 and 12857 of the General Code to go armed 
when on duty.' 

"If such policemen are subject to a'!lended section 12819, then is it 
necessary for them to give an original bond in each county in which they 
may be called upon to perform duty, or is it sufficient if one original bond 
is given and filed in the county of their residence and certified copies 
filed in the other counties through or into which the railroad runs for 
which such policemen are appointed and intended to act?" 

In reference to your first inquiry your attention is directed to an op1mon of 
my predecessor under date of September 10, 1913, which will be found at page 
1547 of the report of the attorney general for that year, to which it is assumed 
you have access, and which holds that: 

"Railroad policemen do iwt have the right given to the particular 
officers designated in section 12819, G. C., in reference to carrying con­
cealed weapons. Their right to carry concealed weapons is conditioned 
upon their giving bond, provided for in the second provision of this 
statute.'' 

Section 9150, G. C., to which you refer, authorizes the appointment of persons 
to act as policemen for and on the premises of a railroad or elsewhere when 
directly in the discharge of their duties for such railroad, by the governor and in 
relation thereto section 9151, G. C., contains the provision as above quoted .bY you. 

Section 12819, G. C., as amended in 103 0. L., 553, provides as follows: 

"Sec. 12819. Whoever carries a pistol, bowie knife, dirk, or other 
dangerous weapon concealed on or about his person shall be fined not to 
exceed five hundred dollars, or imprisoned in the penitentiary not less 
than one year nor more than three years. Provided, however, that this act 
shall not affect the right of sheriffs, regularly appointed police officers of 
incorporated cities and villages, regularly elected constables, and special 
officers as provided by sections 2833, 4373, 10070, 10108, and 12857 of the 
General Code to go armed when on duty. Provided, further, that it 
shall be lawful for deputy sheriffs and specially appointed police officers, 
except as are appointed or called into service by virtue of the authority 
of said-sections 2833, 4373, 10070, 10108 and 12857 of the General Code, to 
go armed if they first give bond to the state of Ohio, to be approved 
by the clerk of the court of common pleas, in the sum of one thousand 
dollars, conditioned to save the public harmless by reason of any unlawful 
use of such weapons carried by them; and any person injured by such 
improper use may have recourse on said bond.'' 

By the first sentence of this section it is made a felony for any person to 
carry concealed upon his person any pistol, bowie knife, dirk, or other dangerous 
weapon. This general, and within itself unqualified, provision is followed by 
certain specific, definite and enumerated exceptions so that from the plain and 
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unequivocal terms of this statute no person except they come within such specific 
exceptions may lawfully carry concealed on or about his person any pistol, bowie 
knife, dirk, or other dangerous weapon. 

It is sufficient to say that an examination of these statutes will readily disclose 
that persons appointed under the provisions of section 9150, G. C., do not come 
within the terms of the first proviso of section 12819, G. C., quoted by you, nor 
of sections 2833, 4373, 10070, 10108 or 12857, G. C., therein referred to, and are 
therefore subject to the .first provision of section 12819, G. C., and unless they come 
within the second proviso granting immunity from the general provisions of this 
section to deputy sheriffs and specially appointed police officers not called into 
service under sections 2833, 4373, 10070, 10108 and 12857, G. C., upon certain con­
ditions therein prescribed, they are then subject to the provisions of the first 
sentence of that section. This is true notwithstanding the provision of section 
9151, G. C., as set forth in your inquiry. 

Section 12819, G. C., supra, it will be observed confers no power upon police­
men of cities, but rather grants to them only immunity from the general provisions 
thereof as distinguished from power or authority to exercise any official function, 
and it therefore seems clear that the same does not come at all within the 
meaning of the term power as used in section 9151, G. C. 

It then being determined that persons so appointed are not within the terms 
of the first proviso of section 12819, G. C., it follows of necessity that immunity 
from the provisions of this section may be had only by compliance with the terms 
of the second proviso and since to my mind persons appointed under the provision 
of section 9150, G. C., are manifestly "specially appointed police officers" within 
the meaning of the second proviso of section 12819, G. C., the provisions thereof 
are available to a person so appointed. 

I am therefore of the opinion that persons appointed under authority of section 
5190, G. C., are subject to the provisions of section 12819, G. C., 103 0. L., 553. 

As to your second inquiry it will be observed that such specially appointed 
police officer is required to give only one bond, and that, to the state of Ohio, and 
that the same shall be conditioned to save the public harmless, etc. There is 
nothing· here found which would indicate an intention that this bond should be 
available only to residents of a particular county. On the contrary it seems clear 
that the bond is required and conditioned for the protection of every other 
individual of the state against the unlawful use of such weapons by such officer, 
and that the legislature therefore deemed the same sufficient. 

It will be observed that it is provided that any person injured by the unlawful 
use of such weapons by such officer may have recourse on said bond, thus clearly 
including every individual so injured within the state. 

There is no provision made in section 12819, G. C., for the filing or custody 
of such bond when given or approved, and I am unaware of any statutory pro­
vision elsewhere to be found relative or applicable thereto. However, it is mani­
festly contrary to the whole purpose and policy of the law that the same remain in 
the possession or control of such police officer and such course would, at least in 
many instances, defeat the very object sought by the enactment of the provision of 
law relative thereto. 

The primary purpose of giving such bond by such officer is the procurement 
of the right by the officer under the law to carry concealed weapons, an act which 
would otherwise be prohibited. That is, except for those persons who ·might 
be injured by the unlawful use of such weapons, it is in the interest and for the 
protection of the officer alone that he give the bond and for the purpose of 
securing to him immunity from the penal provision of the statute rather than in 
the interest of the public. It is therefore a matter of primary concern to the 
offit:er himself that he give the bond, and that it be in full compliance with all 
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the statutory provisions therefor rather than to the public. It is a familiar rule 
of contract law that a writing obligatory, however formal in its character and 
execution, has no binding force upon the obligor until the same shall have been 
delivered. Hence, to avail himself of the protection sought to be procured thereby, 
it is essential that the bond be delivered by the officer to an agency or representative 
of the obligee. 

In the absence of statutory designation of a custodian or depository of such 
bond as representative of the state, if the maker thereof should deliver the same 
without qualification or reserve to a custodian who represents the state, or even 
to one whom he himself should choose to designate as such representative, for the 
sole purpose of making the same binding on the obligors, he would not thereafter 
be heard to say that such bond was not of binding force upon the obligors by reason 
of the absence of a statutory designation of a custodian thereof. 

I am therefore of opinion that if a specially appointed police officer shall give 
a bond to the state of Ohio, which is duly approved by the clerk of the court of 
common pleas of the county in which he resides, in the sum of one thousand 
dollars, conditioned according to law, and shall file the same in the office of such 
clerk, and shall file also a certified copy thereof in the office of the clerk of 
such court in each of the other counties through which or into which the railroad 
for which such officer is appointed runs, it will then, under the provisions of 
section 12819, G. C., supra, be lawful for such officer to go armed when on duty. 

724. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

PHARMACIST-STATE BOARD CANNOT ALLOW CREDIT FOR STORE 
EXPERIENCE DURING ATTENDANCE IN SCHOOL-FEES RE­
QUIRED FROM APPLICANTS UNCONDITIONAL-NO REFUND IF 
ENTRANCE CERTIFICATE NOT GRANTED. 

1. The provisions of section 1302, G. C., as amended, 106, 0. L., 329, require 
four years of actual preparation as therein prescribed and the conditions imposed 
in said statute cannot be discharged contemporaneously. 

2. The fee of three dollars required from an applicant under the provisions 
of section 1303-1, G. C., as amended, 106 0. L., 330, is unconditional and not 
dependent upon the granting of a certificate. 

CoLUMBUS, Omo, August 17, 1915. 

MR. M. N. FoRD, Secretary State Board of Pharmacy, Columbus, Ohio. 
DEAR Sm :-I have your letter of August 5, 1915, in which you ask for an 

opinion on the following inquiries : 

"First. Section 1302 provides in part that an applicant for exami­
nation for registration as a pharmacist shall be a graduate from a school 
of pharmacy in good standing as defined in section 1303-2, and shall have 
had at least two years of practical experience in a drug store, etc.; the 
question is, can the applicant work in a drug store during the time he 
is attending pharmacy school and receive credit for store experience when 
he is already receiving credit for the same time by being graduated? 
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"Can the board legally rule that the applicant is not entitled to receive 
credit for drug store experience had during the time spent in graduating 
from a recognized school or college of pharmacy? 

"Second. Section 1303-1 provides that an entrance examiner shall 
determine the sufficiency of the preliminary education of applicants for 
admission to a school of pharmacy, and for such the applicant must pay 
to the board of pharmacy a fee of three dollars; the question is, is the 
applicant entitled to a refund of the three dollars in case he does not meet 
the requirements entitling him to an entrance certificate?" 

Section 1302 as amended and founded in 106 0. L., at page 329, provides as 
follows: 

"An applicant for certificate as pharmacist shall be not less than 
twenty-one years of age, shall be a graduate from a school of pharmacy 
in good standing as defined in section 1303-2, of the General Code, shall 
have completed at least a two years' course in such school as defined in 
section 1303-2 of the General Code, and shall have had at least two 
years of practical experience in a drug store where physicians' prescrip­
tions are compounded; provided, however, that if the applicant has taken 
a longer course in a school of pharmacy in good standing, each additional 
year successfully passed shall be counted as one year of practical ex­
perience." 

Under the provisions of the foregoing statute a two years' course in a school 
of pharmacy in good standing and two years~ vi practical experience in a drug 
store where physicians' prescriptions are compounded are required of all applicants 
for certificates as pharmacists in this state, with the further provision that each 
additional year spent in school shall be counted as a year of practical experience. 
The plain provisions of this statute make four years of preparation a requisite for 
a certificate as pharmacist. Time as well as instruction is required. In other 
words, a devotion and dedication of four years of the applicant's time to the work 
of preparing himself for his profession is prescribed by this statute, and it is not 
contemplated therein that these two requirements, viz.: two years in school and 
two years in a drug store, can be worked out contemporaneously. 

I am of the opinion therefore that the board cannot allow for store experience 
acquired during attendance in school. 

Section 1303-1, as amended 106 0. L., page 330, provides as follows: 

"The state board of pharmacy shall appoint an entrance examiner who 
shall not be directly or indirectly connected with a school of pharmacy, 
and who shall have received the degree of B. A. or B. Sc., and who 
shall determine the sufficiency of the preliminary education of the appli· 
cants for admission to a school of pharmacy in good standing as defined 
in section 1303-2, of the General Code, and to whom all applicants shall 
submit credentials. 

"The following preliminary educational credentials shall be sufficient; 
The equivalent of eight units as given in a high school of the state of 
Ohio; provided, however, that in the absence of the foregoing qualifica­
tions, the entrance examiner shall examine the applicant in such branches 
as are required to obtain them. Applicants desiring to enter a school of 
pharmacy in good standing as defined in section 1303-2 of the General 
Code, must submit certificates to the entrance examiner from their school 
authorities describing in full the work completed: provided, that in the 
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absence of all or any part of the foregoing qualifications, the applicant 
must present himself before the entrance examiner for the scheduled 
examination: Provided further, that the applicants upon presentation of 
certificates from their school authorities or in case of examination, must 
pay in advance to the board of pharmacy a fee of three dollars. If the 
entrance examiner finds that the preliminary education of the applicant is 
sufficie~t. he shall issue to the applicant a certificate therefor. The com­
pensation of the entrance examiner shall be fixed by the state board of 
pharmacy." 

The precise language of the statute is that the applicants upon presentation of 
certificates from their school authorities or in case of examination, must pay in 
advance to the board of pharmacy a fee of three dollars. There are no qualifica­
tions as to this payment dependent upon any subsequent event. Indeed, the 
requirement that this fee shall be paid in adva11ce seems to preclude any intention 
of the legislature to connect the transaction with any subsequent matter or thing 
and indicates clearly that upon the payment of the fee the transaction is to be 
regarded as closed. 

Permit me to observe in closing that the provisions of the statutes above 
referred to do not become effective until August 26, 1915. 

725. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

REFERENDUM PETITION-WHEN PETITION MUST BE FILED-REF­
ERENDUM TO AMENDMENT OF FORMER LAW ON MOTION· PIC­
TURE FILMS DOES NOT AFFECT THE FORMER LAW EXCEPT 
AS TO PROVISIONS OF AMENDMENT. 

Referendum petition must be filed in the office of the secretary of state within 
ninety (90) days after the law to be voted on has been filed in that office by the 
governor. 

Referendum to an amendment to a former law does not affect the former law. 
except insofar as former law may be affected by provisions of amendment becom­
ing effective through its approval by the electors on referendmn vote. · 

CoLUMBUS, 0Hro, August 17, 1915. 

The Industrial Commission of Ohio, Department of Film Censorship, Columbus, 0. 
GENTLEMEN :-Permit me to acknowledge receipt of your letter of August 9th, 

requesting my opinion as follows : · 

"On May 19, 1915, the legislature passed an act known as the Besaw 
Act, which was approved by the governor May 25, 1915, said act ame·nding 
the law relating to the censorship of motion pictures. On July 13, 1915, 
you rendered an official opinion certifying that a certain referendum peti­
tion which had been presented to you and which contained the following 
synopsis: 
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"'An act to amend sections 871-48, 871-49 and 871-52 of the General 
Code, was passed ).fay 25, 1915, approved ).fay 25, 1915, and filed in the 
office of the secretary of state ).fay 27, 1915; it amends the foregoing 
sections of the law relating to the censoring of motion picture films, as 
found in 103 0. L., 400 and 401,' 
"was a truthful statement regarding the title of said law. 

"Because of the complications of this department, it is essential that 
we be advised as to v hether or not, if the referendum should prevail, the 
original law would be repealed or only the said Besaw act. The opinion 
seems to be prevalent throughout the state that a referendum as contem­
plated in the petition referred to would repeal the entire censorship law, 
and we are receiving many inquiries on this point from citizens interested 
in the law. 

"We will appreciate it if you will advise us as to this matter at your 
earliest convenience." 

Your attention is called to the proVISIOns of section lc of article II of the 
constitution of the state, adopted September 3, 1912, which is as follows: 

"The second aforestated power reserved by the people is designated 
the referendum, and the signatures of six per centum of the electors shall 
be required upon a petition to order the submission to the electors of the 
state for their approval or rejection, of any law, section of any law or any 
item in any law appropriating money passed by the general assembly. No 
law passed by the general assembly shall go into effect until ninety days 
after it shall have been filed by the governor in the office of the secretary 
of state, except as herein provided. When a petition, signed by six per 
centum of the electors of the state and verified as herein provided, shall 
have been filed with the secretary of state within ninety days after any . 
law shall have been filed by the governor in the office of the secretary of 
state, ordering that such law, section of such law or any item in such law 
appropriating money be submitted to the electors of the state for their 
approval or rejection, the secretary of state shall submit to the electors of 
the state for their approval or rejection such law, section or item, in the 
manner herein provided, at the next succeeding regular or general election 
in any year occurring subsequent to sixty days after the filing of such 
petition, and no such law, section or item shall go into effect until and 
unless approved by a majority of those voting upon the same. If, how­
ever, a referendum petition is filed against any such section or item, the 
remainder of the law shall not thereby be prevented or delayed from 
going into effect." 

From a reading of the above constitutional provision it will be observed that a 
resort to the referendum provisions can only be had within the period of ninety 
(90) days. after a law passed by the general assembly shall have been filed by the 
governor in the office of the secretary of state or, in other words, the petition for 
referendum must be filed in the office of the secretary of state within ninety (90) 
days after the law has been filed in that office. 

The original law, to be found on pages 399 to 401, inclusive, of the 103 Ohio 
Laws, was filed in the office of the secretary of state )fay 7, 1913, hence the period 
within which a referendum petition might have been filed with reference to its 
going into effect expired ninety days after the filing of the law in the office of the 
secretary of state. 
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The act to amend the original law and which is referred by you as the 
"Besaw Act," to be found on pages 325 to 327, inclusive, of the 106 Ohio Laws, 
was passed on May 19, 1915, approved by the governor 1\Iay 25, 1915; and filed in 
the offices of the secretary of state :\lay 27, 1915. The ninety-day period within 
which a referendum petition may be filed to submit it to the electors of the state 
for approval or rejection has not as yet expired. 

It is therefore my opinion that the result of the referendum referred to in 
your letter will not affect the repeal of the original law, as it would only operate 
directly on the amendment known as the "Besaw Act." However, if the refer­
endum petition should be filed in the office of the secretary of state within the 
ninety-day period the operation of the amendment known as the "Besaw Act" 
would be postponed and it would not become effective, if at all, until after the 
result of the referendum was known. In other words, the original act would 
remain in operation as before the passage of the amendment and not be affected 
by it until after its approval by the electors on the referendum vote. 

The contemplated referendum would have no other· nor further effect on the 
original law. 

726. 

Respec~fully, · 
EDWARD c. TURNER, 

Attorney General. 

DISAPPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN 
ROADS IN CUYAHOGA AND HOCKING COUNTIES. 

CoLUMBus, Omo, August 17, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I have your communication of August 3, 1915, transmitting to me 
for examination final resolutions relating to the following roads: 

Cleveland-East Liverpool Cuyahoga county, petition No. 1389, I. C. H. 
No. 12; 

Logan-Athens, Hocking county, petition No. 1005, I. C. H. No. 155. 

As to the resolution relating to the road improvement in Cuyahoga county, 
it appears from the certificate of the county auditor not that the money required 
for the payment of the county's portion of the cost of the improvement is in the 
treasury to the credit of or has been levied, placed on the duplicate and in process 
of collection for the state and county road improvement fund, but merely that 
bonds have been advertised for sale for the purpose of raising the county's portion 
of the cost. Such a certificate is insufficient in law, and as the date for the sale 
of the bonds has passed, the resolution should be returned to the county auditor 
of Cuyahoga county, to the end that if bonds have been actually sold and delivered, 
the proper certificate may be made. 

As to the resolution relating to the road improvement in Hocking county, 
reference is made in the first paragraph of the resolution to a preliminary applica­
tion, which it is recited was made by the board of commissioners of Hocking 
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county to the state highway department on the 20th day of December, 1915. This 
is a manifest clerical error and the resolution should be returned to the clerk of 
the board of commissioners of Hocking county for correction. 

For the reasons above set forth, I am returning these resolutions without my 
approval. 

727. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF 
CERTAIN ROADS. 

CoLUMBUS, Omo, August 17, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communications of August 3 and 4, 1915, transmitting 

to be for examination final resolutions as to the following roads: 

Columbus-Lancaster, Fairfield county, petition No. 1334, L C. H. 
No. 49; 

National Road, Licking county, petition No. 807, I. C. H. No. 1; 
Columbus-Millersburg, Licking county, petition No. 865, I. C. H. 

No. 23; 
Milan-Elyria, Lorain county, petition No. 1584, I. C. H. No. 288; 
National Road, Muskingum county, petition No. 806, I. C. H. No. 1; 
Youngstown-Sharon, Trumbull county, petition No. 1563, I. C. H. 

No. 331; 
Logan-New Lexington, Perry county, petition No. 892, I. C. H. No. 355; 

I find these resolutions to be in regular form and am therefore returning 
the same with my approval endorsed thereon. 

728. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR SALE OF CERTAIN PORTIONS 
OF ABANDONED OHIO CANAL I::-.J" WAVERLY, PIKE COUNTY, 
~iAU:MEE, LUCAS COUNTY AND ALSO IN CITY OF AKRON. 

CoLUMBUS, Omo, August 17, 1915. 

HoN. FRANK R. FAt:VER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 16, 1915, transmitting to me 

duplicate copies of resolutions providing for the sale of certain portions of the 
abandoned Ohio canal in Waverly, Pike county, Ohio, to Albert Foster and Philip 
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Lorbach, duplicate copies of a resolution providing for the sale of certain canal 
lands in the village of Maumee, Lucas county, Ohio, to Hubert Pierre, and 
duplicate copies of a resolution providing for the sale of a certain portion of the 
Ohio canal lands in the city of Akron to The Billow Sons Company, all of which 
resolutions have been signed by you. 

I find that these resolutions have been drawn in accordance with the provisions 
of the statutes of Ohio and therefore join with you in the adoption of the resolu­
tions above referred to, and have signed the duplicate copies of the same, which 
copies are returned to yqu herewith. 

729. 

Respectfully, 
EDWARD c. TURNER, 

Attorne:}' General. 

COUNTY EXPERIMENT FARMS-INITIAL COST PAID FROM ISSUE OF 
NOTES OR BONDS UPON WARRANT OF COUNTY AUDITOR AND 
ALLOWED BY COUNTY COMMISSIONERS-LABORERS EM­
PLOYED AND EXPENSE OF SUPPLIES AND MATERIALS NECES­
SARY TO CONDUCT FARM, PAID BY COUNTY TREASURER UPON 
CERTIFICATE OF DIRECTOR OF OHIO AGRICULTURAL EXPERI­
MENT STATION. 

Funds arising from the issue of notes or b~nds for the purchase and equip­
ment of county experiment farms, should be deposited in the county treasury and 
payment of the purchase price of the farm and expenses of the initial equipment 
thereof as defined in section 1177-4, G. C., 106 0. L., 125, should be made there­

·from upon the warrant of the county auditor and upon the allowance thereof by 
the county commissioners. 

After the initial equipment of the farm has been completed, the payment of 
laborers employed and the expense of supplies and materials necessary to the 
conduct of the farm should be paid by the county treasurer upon the warrant of 
the county auditor upon the certificate and allowance of the directors of the Ohio 
agricultural experiment station. 

CoLUMBUS, Omo, August 17, 1915. 

HoN. W. H. KRAMER, Bursar, Ohio Agricultural Experiment Station, Wooster, 0. 
DEAR SIR :-I acknowledge receipt of your under date of August 7, 1915, as 

follows: 

"We wish to thank you for your opmwn of August 2nd. 
"Inasmuch as you state that your opinion given to the agricultural 

commission regarding the county experiment farms has no application to 
house bill No. 163, we would thank you for an opinion as to the proper 
manner of disbursing the funds arising from the bond issue for the pur­
chase and equipment of county experiment farms and funds appropriated 
by the county commissioners for the payment of wages and purchase of 
supplies and material as provided for by sections 1174 to 1177, and 1177-1 
to 1177-11 of house bill 163. 

"The prosecuting attorneys in five of the counties in which county 
fa"rms are located have instructed the county commissioners to turn over 



.\ TTOR~~y GEXER.\L. 1527 

the maintenance funds, for the payment of wages and purchase of supplies 
and materials, to the governing board of this institution to be disbursed 
by the financial officer of the institution. 

"In one of the counties having a county farm the maintenance fund 
is being disbursed by the. county auditor on the approval of the bills by 
the representative of the governing board of this station. 

"Inasmuch as this maintenance fund is being provided by the several 
counties having county experiment farms, we thought probably the funds 
should be disbursed by the county officers. 

"vVe feel that a uniform system should be followed in all the county 
farms, and we therefore ask for your opinion in the matter." 

In opinion No. 672, under date of August 2, 1915, to which you refer, it was 
held that the law of this state relative to county experiment farms is now to be 
found in sections 1174 to 1177, inclusive, of the General Code, and sections 1177-1 
to 1177-11, inclusive, of the General Code, as found in house bill No. 163, 106 
0. L., 122. 

Sections 1176 and 1177, G. C., 106 0. L., 124, provide for the submission of 
the question of the proposition to establish an experiment farm and to issue bonds 
or notes for the purchase and equipment thereof to the qualified voters of the 
county. If such proposition shall be approved by a majority of the electors voting 
thereon, then under the provisions of sections 1177-1 and 1177-2, G. C., 106 0. L., 
124-5, the county commissioners are required to levy a tax for the above purpose 
and to issue and sell bonds or notes of the county and to deposit the proceeds 
thereof in the county treasury to be applied by the county commissioners to the 
purchase and equipment of an experiment farm. When these funds are so 
deposited in the county treasury, the county commissioners are required to notify 
the state board of control of their action, which board is required thereupon to 
visit the county and assist in the selection of a farm to be purchased by the county 
commissioners, as required by section 1177-3, G. C., 106 0. L., 125. 

Sections 1177-4 and 1177-5, G. C., 106 0. L., 125, provide as follows: 

''Section 1177-4. The equipment of an experiment farm shall consist 
of such buildings, drains, fences, implements, live stock, stock feed and 
teams as shall be deemed necessary by the board of control for the suc­
cessful work of such farm, and the initial equipment shall be provided 
by the county in which the farm is established, together with a sufficient 
fund to pay the wages of the laborers required to conduct the work of 
such farm during the first season. The county commissioners shall appro­
priate for the payment of the wages of laborers employed in the manage­
ment of such farms as may be established under this act, and for the 
purpose of supplies and materials necessary to the proper conduct of such 
farms such sums not exceeding two thousand dollars annually for any 
farm, as may be agreed upon between such county commissioners and the 
board of control. 

"Section 1177-5. The management of all county experiment farms 
established under authority of this act shall be vested in the director of 
the Ohio agricultural experiment station, who shall appoint all employes 
and plan and execute the work to be carried on, in such manner as in his 
judgment will most effectively serve the agricultural interests of the county 
in which such farm may be located, the director and all employes being 
governed by the general rules and regulations of the board of control." 

From this it appears that the county commissioners are required, in addition 
to purchasing the farm, to provide for the initial equipment of the same with all 



1528 ANNUAL REPORT 

such buildings, drains, fences, implements, live stock, stock feed and teams as 
shall be deemed necessary by the board of control of the Ohio agricultural experi­
ment station, together with sufficient funds to pay the wages of laborers required 
during the first season. That is to say, it is the duty of the county commissioners­
to provide such equipment of the character above named as such board of control 
may deem necessary and direct to be provided. The contract or contracts for such 
equipment as well as for the purchase of the farm should then be entered into 
by the commissioners according to law and payment therefor made upon. the 
allowance of thr commissioners and warrant of the county auditor by the county 
treasurer from the proceeds of the notes and bonds in the county treasury above 
referred to. 

When the farm is purchased and the initial equipment thereof so provided, 
then by force of section 1177-5, supra, the management and control thereof devolves 
upon the director of the Ohio agricultural experiment station, who is authorized to 
appoint all employes and to plan and execute the work to be carried on. To carry 
on this work effectively and with substantial accomplishment of the purpose thereof, 
it is essential that sufficient and proper employes, supplies and incidentals neces­
sary thereto be provided, and the power of management conferred upon the 
director of the Ohio agricultural experiment station carries with it by necessary 
implication the authority to purchase such supplies and to fix the compensation of 
employes by him appointed within the limits of the funds appropriated therefor. 

Provision for the payment of claims against a county is found in section 2460, 
G. C., as follows: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, or 
is authorized to be fixed by some other person or tribunal, in which case it 
shall be paid upon the warrant of the county auditor, upon the proper cer­
tificate of the person or tribunal allowing the claim. No public money 
shall be disbursed by the county commissioners, or any of them, but shall 
be disbursed by the county treasurer, upon the warrant of the county 
auditor, specifying the name of the party entitled thereto, on what account, 
and upon whose allowance, if not fixed by law." 

Since then the amount due for wages, supplies and materials necessary to a 
proper execution of the work to be carried on in the conduct of county experiment 
farms is to be fixed by the director of the Ohio agricultural experiment station, 
payment of claims therefor should be made upon the warrant of the county auditor 
from the county treasury, upon the certificate of allowance thereof by the director 
of the Ohio agricultural experiment station. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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730. 

THE COPPER WORLD EXTENSION ~liNING CO:MPANY -FOREIGN 
CORPORATION- SALE OF CAPITAL STOCK IN OHIO TO ITS 
STOCKHOLDERS-MUST SECURE LICENSE AS "DEALER" UNDER 
"BLUE SKY" LAW. 

The Copper World Extensio,~ Mining Company, a foreiga corporation, desirous 
of selling a limited amount of its capital stock in Ohio to its own stockholders, 
must secure a license as a dealer, ttnder the provisions of the Ohio "blue sky" law. 

CoLUMBUs, OHIO, August 17, 1915. 

RoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 10, 1915, requesting my opinion as 

follows: 

"A mmmg corporation, organized under the laws of the state of 
Washington-The Copper World Extension Mining Company-desires 
to sell some of its stock remaining unsold to its present stockholders. 

"The announced intention of the officials of the company is to raise 
:.·bout six hundred dolJars for the purpose of paying the taxes now due 
on the property. The officers assert that there will be no stock offered 
for sale except the amount above mentioned and then only to present stock­
holders. 

"The offer to sell is to be made by the company to residents of the 
state of Ohio and in Ohio. 

"Will the company, under the above facts, require a dealer's license 
under the Ohio blue sky law?" 

The term "dealer," a'S used in the blue sky law, is defined in section 6373-2 
of the General Code (103 0. L., 744) as folJows: 

"Section 6373-2. * * * 
"The term 'dealer,' as used in this act, shalJ be deemed to include 

any person or company, except national banks, disposing, or offering to 
dispose, of any security, through agents or otherwise, and any company 
engaged in the marketing or flotation of its own securities either directly or 
through agents or tmderwriters or any stock Promotion scheme whatso­
ever; except; * * *" 

FolJowing the above quoted paragraph of section 6373-2, G. C. (103 0. L., 744) 
is a descriptive list of persons or companies disposing, or offering to dispose, of 
securities who are excepted from the definition of the term "dealer." 

The facts stated in your inquiry are not such as bring The Copper World Ex­
tionsion ~fining Company within :.ny one of the exceptions to the general defini­
tion of the term "dealer." The company desires to selJ its stock, or at least some 
of its stock, in Ohio to its present stockholders. The purpose for which such 
stock is sold, or the limited amount which it expects to sell, or the fact that it 
expects to sell such stock to its own stockholders, are not sufficient to except the 
company from the requirements of the statute. · 
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I am therefore/of the opinion that The Copper World Extension Mining Company 
should be required to take out a license under the Ohio blue sky law before 
ma:king sales of its stock as set forth in your letter. , 

731. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

LOAN REGULATION ACT..:_ONLY ONE LICENSE REQUIRED TO EN­
GAGE IN ALL OF SEVERAL CLASSES OF BUSINESS MENTIONED 
IN SECTION 6346-1, G. C., OF AMENDING ACT-APPLICANT WHO 
HAS PAID TWO FEES PRIOR TO AMENDMENT IN 106 0. L., TO 
ENGAGE IN "CHATTEL MORTGAGE BUSINESS" AND "SALARY 
LOAN BUSINESS" IS ENTITLED TO A CREDIT UPON LICENSE 
FEE REQUIRED UNDER AMENDED ACT. 

Under the provisions of sections 6346-1 to 6346-7, G. C., as amended 106 0. L., 
281, only one license is required to engage in all of the several classes of business 
mentioned in section 6346-1, of the amending act. 

An applicant for a license under said act who has paid two fees and taken 
out two licenses under the provisions of sections 6346-1 to 6346-7, G. C., prior to 
the amendtiunt of said sections in 106 0. L., one of which license was for authority 
to engage in "salary loa1~ business," is entitled to a credit of $20.00 (being the 
amount paid for both licenses) upon the license fee required under the amended act. 

COLUMBUS, OHIO, August 17, 1915. 

RoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 11, 1915, requesting my opinion as 

follows: . 

"Section 6346-10 amended senate bill number 7 (Lloyd loan regulation 
act) provides: 

"'Any licensee, or licensees, who holds a license under the provisions 
of sections 6346-1, 6346-2, 6346-3, 6346-4, 6346-5, 6346-6 and 6346-7, of the 
General Code, inclusive, which has not yet expired and who shall pre­
sent his license for cancellation to the superintendent of banks herein, shall 
receive therefor a credit in the amount of ten dollars and the superintendent 
of b;.nks shall credit the same upon the license herein.' 

"We have had some inquiries as to the question of rebates on licenses 
now held by persons who have been operating chattel and salary loan com­
panies; some of these persons and companies have been holding two licenses 
under the provisions 6346-1 to 6346-7, inclusive, of the General Code, 
one license being for sah•ry loans and another· license for chattel loans. 
The question now arises as to whether or not parties holding two licenses 
under the old law are entitled to a rebate of $10.00 or $20.00 on the fee 
for a license under the new act. 

"Your early opinion on this matter will be highly appreciated." 

Section 6346-2 of the General Code, prior to its amendment by the act referred 
to in you_r letter, Wi>'S as follows: 
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"Sec. 6346-2. Applications for license to conduct such business must 
be made in writing to the secretary of state and shall contain the full 
names and addresses of applicants, if natural person, and in case of 
firms or incorporated companies, the full names and addresses of the 
officers and directors thereof and under what law or laws incorporated, 
the kind of business which is to be conducted, whether chattel mortgage 
or salary Joan ; the place where such business is to be conducted and 
such other information as the secretary of state may require. The fee 
to be charged for said license shall be ten dollars ($10.00) per annum 
and such amount must accompany the application. * * *" 

From the statement in your letter it appears that the secretary of state has 
required applicants for authority to engage in the "chattel mortgage and salary 
loan" business to take out two licenses, one for each class of business. This re­
quirement was evidently made under authority of the provision of said section 
above quoted requiring such application to state "the kind of business which is 
to be conducted, whether chattel mortgage or salary loan." Whether the sec­
retary of state was authorized, under this language, to require an applicant 
desiring to engage in both classes of business to pay two fees and secure two 
licenses is at this time immaterial. The f'!-ct remains, as stated in your letter, 
that a number of applicants were required to and did take out two licenses, for 
each of which they paid the required fee of $10.00. 

Section 6346-3, as amended by the act in 106 Ohio Laws, page 281, provides 
as follows: 

"Sec. 6346-3. Application for a license shall state fully the name or 
names, and address, of the person or corporation, and of every member of 
the firm, partnership, or association authorized to do business thereunder, 
and the location of the office or place of business in which the business 
is conducted; and in the case of a corporation, shall also state the date 
and place of its incorporation, the name and address of its manager for 
the period for which the license is issued, and the names and addresses 
of its directors for the perio~ for which the license is issued, and the name 
and address of the agent as provided in section 6346-2 of this act. * * *" 

It will be observed that the language of old section 6346-2, which required 
the application to state "the kind of business which is to be conducted, whether 
chattel mortgage or salary loan," under authority of which two license fees were 
exacted, is not found in the amended section above quoted, nor does it appear 
in any other part of the act, and it is clearly apparent that the amended law 
contemplates the creation or, rather, segregation of a single class, members of 
which may be authorized upon paying the required fee and securing one license 
to engage, under favored circumstances and with enlarged authority, in any one, 
or more, or all of the businesses sought to be regulated by the act. 

Section 6346-10 of the act, as amended in 106 Ohio Laws, page 281, which is 
quoted in full in your letter, makes provisions for rebating to an applicant for 
a license, or, rather, for allowing him as a credit upon the license fee required 
under the amended act, the amount of any license fee paid by him to the secretary 
of state for a license under the provisions of the loan law prior to its amendment, 
in the event such old license has not expired. 

It was clearly the intention of the legislature to allow an applicant for a 
license under the amended act credit for the amount paid by him for any un-
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expired license or licenses then held by such applicant under the provisions ~£ 
the law before its amendment, upon presentation by him of such a license or 
licenses for cancellation. 

I am of the opinion, therefore, that an applicant for a license under the 
provisions of 6346-10 of the amended law (106 0. L., 281), who presents for can­
cellation two licenses taken out under the old law, one for chattel mortgage loans 
and one for salary loans, for each of which he was required to pay a license 
fee of $10.00 by the secretary of state, is entitled to receive a credit of $20.00 
upon the license fee required under the law as now amended. 

732. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

SUPERINTENDENT OF PUBLIC WORKS- LEASE TO THE SCIOTO 
VALLEY TRACTION COMPANY OF RIGHT-OF-WAY FOR ELECTRIC 
RAILWAY PURPOSES OVER ABANDONED OHIO CANAL NEAR 
LOCKBOURNE, OHIO, APPROVED. 

CoLUMBus, OHIO, August 17, 1915. 

RoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt from you on August 9, 1915, of a lease 

executed by your predecessor in office, Hon. John I. Miller, to The Scioto Valley 
Traction Company, of a right-of-way for electric railway purposes over the 
abandoned Ohio canal near Lockbourne, Ohio, the lease being forwarded to me 
for examination. 

I find the same to be in regular form and am there(ore returning it with my 
approval endorsed thereon. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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733. 

STATE BUILDING CODE-EXIT DOORS OF THEATER SEATING OVER 
THREE HUNDRED PERSOXS-~n;ST BE ON EACH SIDE-IN­
DUSTRIAL CO).D.liSSIOX WITHOUT AUTHORITY TO PER).liT USE 
OF THEATER UNLESS STATUTE C0).1PLIED WITH-DISCRETION 
IN CERTAIN AUTHORITIES FOR USE OR SUBSTITUTION OF 
OTHER "FIXTURE, DEVICE, OR CONSTRUCTION" DOES NOT EM­
BRACE CHANGE IN LOCATION OF EXIT DOORS. 

Exit doors must be provided on each side of theater seating over 300 persons 
as provided in section 12600-20, G. C. 

Industrial commission has no authority to permit use of theater not provided 
with exit doors as required in section 12600-20, G. C. 

Discretion which may be exercised by state and mu1ticipal authorities jointly 
for the use or substitution of other "fixture, device or construction" does not con­
template change in locatio1t of exist doors. 

CoLUMBUS, Omo, August 18, 1915. 

The Industrial Commission of Ohio, Division of Workshops, Factories and Public 
Buildings, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your request for an 

opinion, which is as follows : 

"We will be pleased to have your opinion upon a matter of law 
arising from the following facts: 

"A theater was recently built in Canal Dover, Ohio, which fronts on 
one street, has an alley on the north side and a street on the rear or 
west end of the building. This theater is ninety feet long, twenty-six feet 
and nine inches wide and seats four hundred and thirty-five people. 

"A question has arisen between this commission and the owner of 
the building relative to the location of the exists. The provisions of 
the state building code pertaining to exists reads as follows: 

"'Section 19. (Means of Egress) Theaters. The means of egress from 
theaters shall not be less than the following, and shall be provided in 
addition to the usual means of ingress. From main or auditorium floor 
level, one six ft. wide door shall be provided on each side of the auditorium 
to each five hundred (500) persons, or fraction thereof. 

"'Where one exit door is required on each side, the same shall be 
placed midway between the front and rear walls of the auditorium.' 

"You will note that when one exit door is required on each side the 
same must be placed midway between the front and rear of the theater. 
In the case referred to the owner claims that he is unable to make this 
arrangement with the property owners on the south side of the building and 
for that reason it is impossible for him to place an. exit on that side. 
The building has been provided with exits as follows: 

"On the north or alley side of the building two six foot doors, one 
near the front, the other midway between the front and rear, and one 
three foot six inch door in the end or west wall near the south side of 
the building, which is three feet and six inches more exit space than the 
statute requires, although these openings are not located as required by 
section 19 above quoted. 
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"The owner of this building offers to put one or more additional exits 
in the north side so that the actual width of exit space would be much 
greater than that required by the statute, and which he claims would 
enable the people to get out much quicker than they could if there were 
no openings except the two required by the statute and the usual means of 
ingress. 

"We are of the opinion that we are not given sufficient discretionary 
power in the enforcement of this law to accept this arrangement of exits 
in lieu of that prescribed by the code, while the owner of the building 
and his attorney claim that we are given this power under the provisions 
of section 5 of the administrative section of the code, which reads as 
follows: 

"'Section 5. Nothing herein contained shall be construed to limit the 
council of municipalities from making further and additional regulations, 
not in conflict with any of the provisions of this act contained nor shall 
the provisions of this act be construed to modify or repeal any portions 
of any building code adopted by a municipal corporation and now in force 
which are not in direct conflict with the provisions of this act. Where 
the use of another fixture, device or construction is de.sired at variance 
with what is described in the statute, plans, specifications and details shall be 
furnished to the proper state and municipal authorities mentioned in section 
I for examination and approval and if required actual tests shall be made 
to the complete satisfaction of said state and municipal authorities that the 
fixture, device or construction proposed answers to all intent and pur­
poses the fixture, device or construction hereafter described in this statute, 
instead of actual tests satisfactory evidence of such tests may be pre­
sented for approval with full particulars of the results and containing the 
names of witnesses of said tests.' 

"We would like to be advised whether or not in your opinion the 
words 'fixture, device or construction' as used in this section could be 
made to apply to the arrangement of exits, and whether or not, even 
though the proposed exits would afford equal or better means of egress 
from the building, we would have the power to accept this arrangement 
and permit the theater to operate without an exit located midway between 
front and rear of one of the side walls as prescribed by the code.'' 

Section 19 of the Building Code, which is section 12600-20 of the General 
Code, among other things provides as quoted in your letter as to the means of 
egress from theaters, as follows: 

"From the main or auditorium floor level one six (6) foot wide exit 
door shall be provided on each side of the auditorium to each five hundred 
(500) persons or fraction thereof. 

"Where one exit door is required on each side, the same shall be 
placed midway between the front and rear walls of the auditorium. 

"Where two exit doors are required on each side, one shall be located 
near the front and the other near the rear wall of the auditorium. 

"Where more than two exit doors are required on each side, one 
shall be located near the front wall, one near the rear wall, and the 
others equally spaced between the two. 

"If these exit doors are above or below the grade line the same shall 
be provided with stone, cement or iron steps leading to the grade line. 
Steps shall be not less than six (6) feet wide." 
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In the case under consideration the theater referred to, which is 90 ft. long 
by 26 ft. 9 in. wide, with a seating capacity of 435 people, has been erected with 
two exit doors located on one side of the building, said doors being 6 ft. wide 
and one additional door 3 ft. 6 in. wide located in the end or west wall, the 
latter door affording exit space of 3 ft. 6 in. in addition to that prescribed by 
the law for a theater of the capacity of the one under consideration. 

Section 5 of the Building Code, which is section 12600-277 of the General Code, 
is quoted in your letter and you inquire whether the use of the words "fixture, 
device or construction" would clothe your department with authority to substitute 
exit doors as described in the case under consideration in place of the exits pro­
vided for by law, to be located on each side of the building as provided in section 
12600-20 of the General Code. 

In the case of Scharff v. Southern Illinois Construction Co., 92 S. W., 126; 
115 Mo. App., 157, the word "construction was defined as follows: 

"The term 'construction' with reference to a building, means the 
putting together of the materials used therein." 

I am at a Joss to find any authority which would enable your commission, 
in the exercise of its discretion, to substitute exit doors all on one side of an 
auditorium seating over three hundred persons, in face of the plain provisions of 
the law that such exit doors shall be located on ea.ch side of the .building and 
midway between the front and rear walls of the auditorium, and especially in 
view of the exceptions relating to this point, made in the same section of the 
General Code, which is as follows : 

"Theaters from twenty-five (25) to thirty (30) feet wide, not over 
one hundred ( 100) feet long and seating not over three hundred (300) 
persons, shall have one six (6) foot wide exit door from the main audi­
torium to the side or rear street, alley or open court, and one three feet 
and four inches (3 ft. 4 in.) wide exit door from the balcony leading to 
B,. C or D standard fire escape." 

I am informed that when the theater building referred to was constructed 
its plans were approved by your commission, with the distinct understanding that 
proper exits would be arranged and later, when complications arose as to the secur­
ing of the facilities for exits on one side of the building, representations concerning 
the use of the theater were to the effect that Jess than three hundred seats would 
be placed in the theater until after all of the requirements of the law had been met. 

It is to be observed that the industrial commission of Ohio is, under all 
circumstances, powerless to act of itself towards the substitution of any fixture, 
device or construction, as the provisions of the law are plain and equivocal with 
respect to the requirement that any use or substitution can only be made when there 
is a joint action on the part of the state and municipal authorities permitting such 
use or substitution, and if the owner of the building could, under an interpreta­
tion of the law, have been regarded as having the means of relief afforded to 
him through the operation of section 12600-277 of the General Code, there is no 
question that it is too late now to assert that claim, as no effort was made to 
secure the use or substitution of any fixture, device or construction as provided for 
in section 12600-277, but, on the contrary, there was an expressed intention to 
comply with the expressed law governing the matter. 

It is my opinion, therefore, that the provisions of the law requiring exits to be 
on each side of the building are plain and that section 5 of the Building Code, 
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quoted. in your letter, and which is section 12600-277 of the General Code, does 
.i:wt vest in your commission any discretionary power such as would enable you 
to eliminate the exit door or doors from one side of the building and pro­
vide the same, or additional exit space, all on the other side of the building, in 
view of the fact that an exit door is not embraced under the terms of "fixture, 
device or construction." 

734. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

MUNICIPAL CORPORATION-PRESIDENT PRO TEM OF COUNCIL 
DOES NOT SUCCEED TO OFFICE OF PRESIDENT OF COUNCIL 
ON DEATH OF PRESIDING OFFICER-MAYOR HAS AUTHORITY 
TO APPOINT-FAILURE OF MAYOR TO APPOINT, OR HIS REC­
OGNITIO~ OF PRESIDENT PRO TEI.I OF COUNCIL IN PERFORM­
ANCE OF DUTIES OF OFFICE, AMOUNT TO AN APPOINTMENT­
IF A PERSON UNDER SUCH CIRCUMSTANCES SUCCEEDS TO 
OFFICE OF MAYOR BECAUSE OF A VACANCY, HE IS ENTITLED 
TO OFFICE AND HIS OFFICIAL ACTS ARE LEGAL. 

President pro tem of c01~ncil does not as a matter of law succeed to office 
of president of council on death of tlwt officer. 

Ma~1or has authority to appoint. Failure of mayor to exercise power of ap­
pointment or recognition of president pro tem of council who assumes office of 
president of council and co-operation with him in the performance of the duties of 
the office amounts to an appointment to such office. 

President of council acquiring that office under foregoing circumstances wlzo 
succeeds to office of mayor to fill vacancy caused by resignation is entitled to hold 
the office of mayor and his acts and the acts of his subordinates or appointees 
are legal and valid. ' 

CoLUMBUS, OHIO, August 18, 1915. 

MR. RoY N. MERRYMAN, City Solicitor, Steubenville, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your letter asking for an 

opinion on a question embraced in a statement of facts as follows: 

"Under date of July 17, 1915, I received the following enquiry for an 
opinion from Charles R. Wells, city auditor of Steubenville: 

" 'The question has been asked me on several different occasions if 
Lon W. Ralston is the legal mayor of the city of Steubenville, Ohio, and 

. if he is not, are any of his appointments legal and have they the power 
to approve contracts or vouchers? I.f r. Merryman, please look this matter 
up at once and give me your opinion on the same. The only interest I 
have in this is to protect the city, my bondsme1i and myself.' 

"\Vhile I am aware that under the statutes it is not incumbent upon 
you to render legal opinions to city solicitors, yet, in ·view of the work 
done here by ::VIr. Ballard, your first assistant, in connection with our recent 
municipal investigation, and of my association with him at that time, I 
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feel I should extend to you the courtesy of a request for this opinion, and 
I also would appreciate the consideration of this question by your depart­
ment and an opinion thereon to me as a favor. 

"I will briefly state to you the facts that will probably be necessary 
for you to consider in arriving at an opinion on the questions submitted 
in the inquiry of City Auditor Wells. 

"The minutes of the city council show that something more than a 
year ago Harry Woods, the duly elected, qualified and acting president 
of council, died. At that time Lon \V. Ralston, now serving as mayor, 
was president pro tern of council. The minutes of the next meeting of 
council are signed by Mr. Ralston as president pro tern, while the minutes 
of the meeting next thereafter are signed by him as president of council. 
In other words, the minutes disclose the fact that Mr. Ralston succeeded 
to the office of president of council by virtue of being president pro tern. 
Since that time, and within the past few months, George W. McLeish 
resigned as mayor of the city, and Mr. Ralston took the oath as mayor 
by virtue of serving as president of the council. Raymond W. Teaff, the 
then president pro tern of council, succeeded to the office of the president 
of council. 

"If Mr. Ralston was president of council then he is properly in the 
office of mayor, but the question that arises in my mind, in considering 
this enquiry, is as to whether or not he ever was president of council. 

"In connection with this enquiry, I cite you to an opinion of Hon. 
Timothy S. Hogan, formerly attorney general, at page 1882 of volume 2, 
of the annual report of the attorney general for 1912; and to another 
opinion of Mr. Hogan contained in volume 2 of the annual report of the 
attorney general for 1913, at page 1519. 

"I call your attention to section 4210 of the General Code, which pro­
vides regarding election of a president pro tern in cities. I also call your 
attention to section 4274 of the General Code, which provides for the 
succession of the president of council to the office of mayor in case of 
death, resignation and removal of the mayor, as well as th.e succession of 
the president pro tern of council to the office of president under such 
circumstances. I also call your attention to section 4252 of the General 
Code, providing for the filling of vacancies in office, not otherwise provided 
for. 

"Of course, the real question raised under the city auditor's enquiry is 
with reference to the office of mayor. If Mr. Ralston is not the duly 
authorized and acting mayor, then his appointees could derive from him 
no power or authority, as I take it. 

"If you see your way clear and will be kind enough to render me an 
opinion on this enquiry, I shall appreciate the same, and, if your opinion 
should be that ::\Ir. Ralston is not the duly authorized and acting mayor 
of this city, then I would be glad for you to give me your opinion as to 
how the office of mayor, u_nder the circumstances stated, should be filled." 

At the time when Harry Woods, the duly elected, qualified and acting 
president of the city council died, the then mayor of the city would have had 
authority to fill the vacancy in that office caused by the death of the incumbent. 
However, as stated in your letter, ::\Ir. Lon \V. Ralston, who was then president 
pro tem of the council, assumed the duties of the office of president of the council, 
and from the fact that he continued in that office until reecently, when he assumed 
the office of mayor on account of the resignation of Mr. George W. McLeish it 

12-Vol. 11-A. G. 
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may be assumed, at least, that while the mayor who had the power to appoint the 
successor to Mr. Woods did not make an appointment in so many words, his 
acquiescence in the holding of the position by Mr. Ralston, who was a de facto 
officer, amounted almost to an appointment. 

In addition to the information contained in your original request for an 
opinion you state in your letter of August 11th as follows: 

"I might add, however, that all other officers and persons treated 
Mr. Ralston as president of council; that on one occasion when Mayor 
McLeish was out of the city he wired Mr. Ralston to look after matters 
connected with the office, and that on one or two other occasions Mr. 
Ralston performed one or two duties of the office as acting mayor." 

From your statement it would appear that Mr. McLeish not only acquiesced 
in Mr. Ralston holding the office of president of the council, but actually assigned 
to him some specific duties incident to that office, during the mayor's absence 
from the city. 

In the case of State v. Nield, court of appeals of Kansas, northern depart­
ment, C. D., decided July 9, 1896, 45 Pac. Rep., 623, it was held, at page 625, as 
follows: 

"'It is one of the exceptions to this general rule which requires the 
best evidence of which the point is susceptible, that proof that an indi­
vidual has acte.d openly in a public office is prima facie evidence of his 
official character, without proving his election or producing his commission. 
1 Green!. Ev., Sec. 83. The plaintiff, therefore, was not obliged to pro­
duce the township book in order to prove the office of the defendant. It 
was enough for him to show that he had held himself out to the public 
as the incumbent of the office in question.' In Com. v. Kane, it is held 
'The foundation of the rule of evidence, that a person acting as a public 
officer has been duly appointed to the office which he· assumes to exercise, 
is that all acts done by what appears to be public authority are presumed 
to be rightly done, until the contrary is proved.' In Bank v. Dandridge, it 
is said: 'By the general rules of evidence, presumptions are continually 
made, in cases of private persons, of acts even of the most solemn 
nature, when those acts are the natural result or necessary accompani­
ment of other circumstances. In aid of this salutary principle, the law 
itself, for the purpose of strengthening the infirmity of evidence, and up­
holding transactions intimately connected with the public peace and the 
security of private property, indulges its own presumptions. It presumes 
that every man, in his private and official character, does his duty, until 
the contrary is proved. * * * It will presume that all things are 
rightly done, unless the circumstances of the case overturn this presump­
tion, according to the maxim, 'Omnia praesumuntur rite et · solemniter 
esse acta donee probetur in contrarium.' Thus it will presume that a 
man acting in public office has been rightly appointed.' * * * This rule 
applies, not merely fo the chief officers, but, also, to deputies and assist­
ants who are specially provided for and recognized by iaw." 

In the case of Delphi School District v. Wm. i\lurray, 53 Cal., at page 29, 
the court said : 

"To find that these persons were 'acting as trustees' was merely to 
embody the evidence or a portion of it adduced at the trial upon the 
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issues just referred to, and to add that 'there was no sufficient evidence of 
the election of Grupe,' etc., was merely to remark upon the condition of 
the case as presented. If it was proven at the trial that Grupe and others 
were 'acting as trustees,' a presumption thereby arose that these persons 
were officers de jure, but this presumption was, of course, disputable in 
its character, and mi~ht have been met and overcome by other evidence. 
(Code of Civil Procedure, Sec. 1963, Subdiv. 14.) If not so met and 
overcome the presumption would stand for proof, and would support a 
finding that these persons were de jure trustees. 

"This was the rule at common law, and the statute has wrought no 
material change in that respect. That direct and primary proof of title 
to the office is dispensed with in such cases, is mentioned by Mr. Green· 
leaf, as constituting an exception to the general rule excluding secondary 
evidence, and as proceeding upon 'strong presumption arising from the 
undisturbed exercise of a public office, that the appointment of it is 
valid.'" 

In the case of Carter, Paymaster, v. Sympson, 8 B. Monroe's Kentucky 
Reports, page 155, the court held: 

"The rule rejecting secondary evidence, is subject to some exceptions, 
arising either out of the nature of the facts to be proved, or from a regard 
to public convenience. It is not, in general, necessary to prove the written 
appointments of public officers. All who are proved to have acted as such, are 
presumed to have been duly appointed to the office until the contrary 
appears. The undisturbed exercise of a public office, creates a strong 
presumption, that the appointment to it is valid; and where, as in the 
present instance, the office is held for the benefit of others, the acquiescence 
of those having an interest in its proper administration, fortifies this pre­
sumption. (Greenleaf on Evidence, pages 94 and 104.)" 

In the case of Callison v. Hedrick, 15 Grattan's Reports, (Va.) page 244, it 
was held in the first branch of the syllabus as follows: 

"1. In general it is not necessary to prove that written appointments 
of public officers. That one has acted as such officer· and been recognized 
by the public as such, is sufficient evidence that he has been duly appointed 
until the contrary appears. And the case is still stronger where the 
official character has been recognized by the appointing power." 

In 29 Cyc., under the head of Officers at page 1373, the author says: 

"Where, however, the issue of a commission is not made by law a 
necessary part of the appointment, the appointment is complete when the 
choice of the appointing officer has been made, and no written evidence 
of the appointment is necessary. An oral appointment is valid. Indeed it 
has frequently been held that the fact that one has acted as an officer and 
has generally been recognized as such will create presumption of a 
valid appointment. Such presumption may, however, be overcome by evi­
dence to the contrary." 

The doctrine just announced is liberally supported by authorities, from a few 
of which I have quoted above. 
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It would appear from the foregoing that Mr. Ralston, having assumed the 
office of president of the council, and the performance of the duties of that office 
not only being acquiesced in but in a manner directed by the mayor, the action 
of the mayor could be construed to be an appointment, especially in view of the 
fact that Mr. Ralston was not disturbed in the exercise of the office of president 
of the council but was allowed to continue in such office until at the time of the 
resignation of Mayor McLeisch, when he assumed the offic'e of mayor. Mr. Ralston 
assumed the office of mayor under the theory that as president of council he was rightly 
entitled to assume the office of mayor, under the provisions of section 4274 of the 
General Code, which is as follows : 

"In case of the death, resignation or removal of the mayor, the presi­
dent of council shall become mayor and serve for the unexpired term, 
and until the successor is elected and qualified. Thereupon the president 
pro tern of council shall become president thereof, and shall have the 
same rights, duties and powers as his predecessor. The vacancy thus 
created in council shall be filled as other vacancies, and council shall elect 
another president pro tern." 

Since assuming the office of mayor he has performed the duties incident 
thereto and under the facts and circumstances, there being no one at present who 
can assert a better title to the office, his status approaches, if, in fact, it does not 
partake entirely of that of de jure officer. 

It is my opinion, therefore, that while the president pro tern of the council 
did not, as a matter of law, succeed to the office. of president of the council upon 
the death of the incumbent of that office, the manner in which he succeeded to the 
office, the attendant facts and circumstances surrounding his occupancy of the 
office, the acquiescence and co-operation of the mayor with him in the perform­
ance of his duties as president of the council and as acting mayor constitute a 
condition of affairs amounting to an appointment of Lon W. Ralston as president 
of council, from which office he succeeded to the office of mayor, which office he 
is now filling, and his acts and the acts of his appointees are legal and valid. 

In an opinion under date of August 31, 1914, to Hon. Irvine Dungan, city 
solicitor of Jackson, Ohio, by my predecessor, Mr. Hogan, the question of the' 
filling of a vacancy in the office of president of council occurring through the 
resignation of the regularly elected incumbent was passed upon, and I am enclosing 
you a copy of that opinion for your information. 

Respeetfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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735. 

TAXES .\XD TAXATIOX-BOARD OF CO::\IPLATXTS-)W AUTHORITY 
TO CALL DEPUTY ASSESSORS TO DEFEXD THEIR ASSESS::\IEXTS 
-XOT EXTITLED TO CO::\IPEXSATJOX OR EXPEXSES IF SUCH 
DEPUTIES ATTEXD-TAX C0::\1::\IISSIOX HAS AUTHORITY TO 
REQUIRE ATTEXD:\XCE OF DEPUTY ASSESSORS AT ::\fEETI:\'GS 
OF BOARD OF CO::\IPLAIXTS-EXTITLED TO CO::\iPENSATION 
FOR SO ATTENDING. 

The board of complaints lzas 110 

before it to defend their assessments. 
in response to Sitch a call they are 
therefor. 

authority to call deputy assessors, as such, 
lf such deputy assessors voltmtarily attend 
not entitled to compensation or expenses 

The tax commission of Ohio, however, has authority to adopt mles requiring 
the attendance of deputy assessors at meetings of boards of complaiuts for this 
purpose upon the order of the board of complaints or the district assessor, and if 
this is done such deputy assessors would be entitled to compensation for so attend­
ing, but not to traveling expenses. 

CoLUMBus, OHIO, August 18, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 have been asked by a member of the district board of assessors 

for Columbiana county to give my opinion upon the following question: 

"Are deputy assessors who may be called before the board of com­
plaints to defend their assessments entitled to their expenses?" 

The compensation of deputy assessors is provided for by section 5613 of the 
General Code, ( 103 0. L., 795) in the following language : 

"The salaries or compensations of deputy assessors and other employes 
of the district assessor shall be fixed by the district assessor, subject to 
the approval of the tax commission of Ohio. * * *" 

The traveling expenses of such deputy assessors are provided for by section 
5614 of the General Code, (103 0. L., 795) in the following language: 

"* * * The contingent expenses of the district assessor and district 
board of complaints, including postage and express charges, their actual 
and necessary traveling expenses and those of their deputies, assistants, 
experts, clerks or employes on official business outside of the district 
when required by orders issued by the tax commission of Ohio shall be 
allowed and paid as claims against the county; provided, however, that 
such salaries and compensation and such expenses when allowed shall 
constitute a charge against the county, regardless of the amount of money 
in the county treasury appropriated for such purposes and notwithstanding 
any failure of the county commissioners to levy or appropriate funds 
therefor." 

It is clear from the foregoing that the salary or compensation of a deputy 
assessor must be so fixed as to conr all of his traveling expenses within the 
district. An allowance may be made for traveling expenses as such only when 
the traveling is outside of the district. 
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Regarding the service of the deputy assessor in attending before the board of 
complaints to defend his assessments as an official service the conclusion would 
follow that if . paid as deputy assessor on a per diem basi~ he would be entitled 
to an allowance of compensation at such prescribed rate for such services, but 
not to traveling expenses. 

The board of complaints has no authority to compel the attendance of wit­
nesses nor to pay witness fees. It is obvious, therefore, that if any charge can be 
made for the service mentioned it must be, as above stated, on the theory that it 
is an official service. 

Section 28 of the Warnes law-section 5606 of the General Code, (103 0. L., 
793)-Provides as follows: 

"The district board of complaints may increase or decrease any valua­
tion complained of and increase or reduce the listed amount of any taxable 
property, upon its own initiative or if the party affected thereby or his 
agent makes and files with the board a written application therefor,. 
verified by his oath, showing the facts upon which it is claimed such 
increase or decrease or reduction should be made, but not without affording 
the district assessor an apportunity to be heard thereon." 

Under favor of this provision the district assessor is entitled to defend his 
assessments before the board of complaints. It cannot, however, be argued that 
the right of the district assessor to appear and be heard with respect to a matter 
pending before the board of complaints devolves upon his deputy, for it is ex­
pressly provided by section 4 of the Warnes law-section 5582 of the General 
Code---that the deputy assessor shall not poss.ess the powers of the district assessor 
under section 28 of the act. 

But the district board of complaints has no autliority to call upon a deputy 
assessor as such to appear before it. That is to say, in the absence of an affirmative 
regulation by the tax commission, no such power exists. 

Section 46 of the Warnes law-section 5623 of the General Code, (103 0. L., 
798) provides as follows: 

"In addition to the "duties specifically imposed by law upon district 
assessors, deputy assessors and district boards of complaints, they· and 
each of them shall perform such other duties as the tax commission of 
Ohio in the exercise of its powers may from time to time direet, and in 
the discharge of such duties they and each of them shall exercise all and 
singular the powers in them vested by this act." 

Section 54 of the same act-section 5624-7 of the General Code, provides as 
follows: 

"The tax commission of Ohio shall, from time to time, prescribe such 
general and uniform rules and regulations and issue such orders and 
instructions, not inconsistent with any provision of law, as it may deem 
necessary respecting the manner of the exercise of the powers and the 
discharge of the duties of any and all officers, relating to the assessment 
of real and personal property and the levy and collection of taxes." 

The matter about which the district assessor inquires is one, it seems to me, 
with respect to which the tax commission would have power to make an adminis­
trative rule. The commission would not have the power to authorize the payment 
of expenses as such, but the commission· would have authority to make it the 
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duty of the deputy assessor to appear when called upon, either by the board of 
complaints or by the district assessor, and explain or defend his acts in a matter 
pending before the board of complaints. Such attendance thus being made his 
duty, it would follow that he would be entitled to his compensation for services 
rendered in the discharge thereof, though not, for reasons above stated, to his 
traveling expenses. 

736. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STREET ASSESSMENT IN VILLAGE-WHERE COUNTY AUDITOR'S 
OFFICE CHARGES AND COLLECTS AN EXCESSIVE AMOUNT 
THROUGH ERROR A~D PROCEEDS ARE PAID INTO SINKH\G 
FUND-HOW REI:\1BURSEl\IENT CAX BE ~IADE OF EXCESSIVE 
ASSESS::O.IENT-COUNTY DITCH ASSESS::O.IENT-COLLECTED SIX 
MONTHS BEFORE DUE-~0 REFUND. 

Through a clerical error in the office of the county auditor an excessive amount 
was charged and collected as a street assessment and the proceeds thereof paid into 
the sinking fund of the assessing village. 

The county auditor under favor of section 2589, G. C., on discovering the error 
must call the attention of the county commissioners thereto. The commissiolters, 
on ascertaining the facts, should authorize the auditor to draw his warrants on 
any surplus or unexpended funds in the county treasury for the reimbursement 
of persons so pa:ying such excessive assessment, and at the next semi-annual settle­
mmt an amount equivalent to the amount so refunded shoidd be withheld by the 
county auditor from the amount due to the sinking fmzd of the assessing village. 

The county ditch assessment was properly charged on the special duplicate, 
but through a clerical error in making out tax receipts was collected six months 
before it was due. 

The county auditor and the cozmty commissioners are without power under 
section 2589, G. C., to refund to the persons so erroneously PaJJing such assess­
ment a1z amount equal to the interest on the bonds issued in anticipation thereof 
for the six months' period. 

CoLUMBUS, OHIO, August 18, 1915. 

Bureau of Inspection and Super'lJision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of two letters from you, one under date 

of August 6th and the other under date of August 7th, presenting two somewhat 
similar questions. In your letter of August 7th you request that I consider these 
questions together. I have done so, and in this opinion will deal with both of 
them. 

The one question which is stated by the auditor of Stark county is, in his 
language, as follows: 

"The village of ::O.linerva certified to the auditor's office some street 
assessments to be collected ·by the county, and which were to be collected 
in ten annual installments. Through an error of one of the clerks in 
bringing forward balance due on these assessments, practically all the 
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people were over-charged and paid one installment more than they should 
have paid. All the money collected on these street assessments has in the 
past been turned over to the village authorities at ::\Iinerva, and placed 
by them into the sinking fund. After I discovered this error I want to 
correct same, and I think the proper course to pursue is to have the 
county refund direct to the parties. 

"Would it be proper for me to withhold from the money due the 
sinking fund of Minerva village from the tax levy a sufficient amount to 
take care of these refunders ?" 

The second question, which is stated by the auditor of Greene county, is in 
his language as follows : 

"A county ditch was established, assessment made and certified to 
this office by the county board of commissioners. They certified the assess­
ment due and payable June 20th, 1915, and we so entered it upon our 
special duplicate of 1914, and turned it over to the county treasurer with 
the balance of the specials. 

"The treasurer in writing up his receipts for December, 1914, placed 
this asS"essment upon the receipt at that time, and the most of the taxes 
were paid for this ditch last December, but same was not due till this June. 

"Bonds were sold for this ditch and the interest was charged up till 
June 20, 1915; now the property owners claim that they were charged 
interest up to June 20, 1915, and taxes demanded in December, 1914, which 
is true. 

"The commissioners and myself feel that an injustice has been per­
formed upon the (tax payers,) and it was not done intentionally, and we 
feel that they should be reimbursed to the amount of interest paid on 
bonds from December 20, 1914, to June 20, 1915, on the amount of special 
taxes paid on this ditch in December, 1914, that was not due till June, 
1915." 

Both these questions invite, I think, consideration of sectio"ns 2588 and 2589 
of the General Code, which provide as follows: 

"Sec. 2588. From time to time the county auditor shall correct all 
errors which he discovers in the tax list and duplicate, either in the name 
of the person charged with taxes or assessments, the description of lands 
or other property or when property exempt from taxation has been 
charged with tax, or in the amount of such taxes or assessment. If the 
correction is made after the duplicate is delivered to the treasurer, it shall 
be made on the margin of such list and duplicate without changing any 
name, description or figure in the duplicate as delivered, or in the original 
tax list, which shall always correspond exactly with each other. 

"Sec. 2589. After having delivered the duplicate to the county treas­
urer for collection, if the auditor is satisfied that any tax or assessment 
thereon or any part thereof has been erroneously charged, he may give 
the person so charged a certificate to that effect to be presented to the 
treasurer, who shall deduct the amount from such tax or assessment. If 
at any time the auditor discovers that erroneous taxes or assessments 
have been charged and collected in previous years, he shall call the atten­
tion of the county commissioners thereto at a regular or special session 
of the board. If the commissioners find th\lt taxes or assessments have 
been so erroneously charged and collected, they shall. order the auditor 
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to draw his warrant on the county treasurer in favor of the person paying 
them for the full amount of the taxes or assessments so erroneously 
charged and collected. The county treasurer shall pay such warrant from 
any surplus or unexpended funds in the county treasury." 

Preliminary to the discussion of the merits of these two questions I think I 
ought for accuracy's sake to call attention to the fact that there is some doubt 
as to whether the county auditor still possesses power to act under section 2588, 
supra, in view of the provisions of section 64 of the Warnes law (section 5624-17 
of the General Code), which impose similar powers upon the district assessor. 
However, I am of the opinion that the county auditor is the proper officer to 
exercise the powers specifically granted to him by section 2589 of the General 
Code, because section 64 of the \Varnes law, goes no further in its effect than 
section 2588 goes, viz.: applies to the correction of a living or current duplicate, 
and does not extend to the certification of errors through which taxes have 
actually been paid as provided in section 2589, of the General Code, as underlying 
the making of the refunders which are therein authorized. 

Section 5 of the Warnes law (section 5583 of the General Code) may have 
some effect in this connection also, inasmuch as it provides that 

"whenever the county auditor is by any existing provision of law charged 
with any duty or vested with any powers in making up the original tax 
list, * * * such duty shall devolve upon and be performed by the 
district assessor, and such power shall vest in him and be exercised by 
him; * * *" 

But this provision also is limited in its effect to the making up of the tax list. 
Without going into this feature of the two questions in further detail, I may 

say that I am of the opinion that whatever action may lawfully be taken must 
be initiated at least by the county auditor. 

Coming now to the consideration of the separate questions submitted, I 
advise that, in my opinion, the first case above stated evidences a proper instance 
for the exercise of power under section 2589 of the General Code. There is no 
question that the charging and collection of the eleventh installment of the street 
assessments mentioned in the auditor's letter was "erroneous." The only limita­
tions which apply to section 2589 of the General Code, are that the error must be 
a clerical one as distinguished from a fundamental one not apparent on the face 
of the record, ami that where the taxes have been paid voluntarily they may not 
be refunded. 

Manifestly, the error in question is purely clerical and is perfectly apparent 
on the face of the record. In my opinion, the question of voluntary payment does 
not enter into the case as stated, for the reason that this rule is but an application 
of the general doctrine that payments under a mistake of law may not be recov­
ered, but payments under a mistake of facts may be recovered. In this instance 
there was a mistake of fact, and not a mistake of law. 

The cases which deny the right to refund under section 2589, where the pay­
ments have been voluntary, are either based upon estoppel, i. e., where the parties 
had full knowledge of the circumstances and therefore could not be said to have 
paid under "mistake" at all, (State ex rei. v. Lewis, 20 C. C., 319) or where the 
mistake was a mistake of law. (Bridge Company v. Commissioners, 9 Bull., 16; 
Sandheger v. Commissioners, 9 Bull., 20.) 

I do not think that it is necessary in order to justify the refunder of taxes 
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under section 2589, that there should have been actual distraint or other duress. 
I find that my predecessor was of this opinion and so stated in an opinion to the 
prosecuting attorney of Tuscarawas county, under date of April 24, 1913, found 
in the annual report for that year at pages 1213-1215. 

It follows, therefore, that the county auditor, having discovered the mistake 
and the over-payment, must call the attention of the county commissioners to the 
circumstances (Hagerty v. State, 14 C. C., 95). If the commissioners find the 
facts to be as stated by the auditor, it is their duty to order the auditor to dravi­
his warrants on the county treasurer in favor of the several persons paying the 
additional assessment, so erroneously charged, for the full amount so erroneously 
charged and collected. These warrants may be issued upon a11d by the treasurer 
paid from any surplus or unexpended funds in the county treasury. Then at the 

·next semi-annual settlement it will be the duty of the auditor to deduct the amount 
so paid from the amounts due the sinking fund of the village of Minerva. 

Section 2590, of the General Code, provides in this connection that 

"at the next semi-annual settlement with the auditor of state after the 
refunding of such taxes, the county auditor shall deduct from the amount 
of taxes due the state at such settlement the amount of such taxes that 
have been paid into the state treasury. No taxes or assessments shall be 
so refunded except as have been so erroneously charged or collected in 
the five years next prior to the discovery therof by the auditor. No 
assessment shall be returned, except from the ftmd or funds created in whole 

· or in part by the erroneous assessments." 

It is true that this section lacks machinery which might be deemed essential. 
However, in view of its purpose I think it will be liberally construed and that the 
necessary machinery may be supplied. 

While it is true that the sinking fund trustees of a municipal corporation are 
required to keep separate the proceeds of special assessments when bonds have 
been issued in ·anticipation of their collection, and when on that account the trustees 
are entitled to receive the assessments after they are collected; yet such excessive 
amounts as may have been paid into the sinking fund of the village in this instance 
must have merely enhanced the general sinking fund and inured to the benefit 
of the taxpayers generally. It is only equitable, therefore, and otherwise in strict 
accordance with the terms of the statute that the general sinking fund levies 
should be retained to make good the refunders. 

In this connection it is to be observed that section 2590, supra, does not 
require that at the settlement the amount refunded shall be charged against a 
fund wholly created by the erroneous assessments, but it is sufficient in order to 
authorize such retention that the fund to which the retention is charged be "created 
in whole or in part" by the erroneous assessments. As above stated, the sinking 
fund of the village of Minerva in the case inquired about satisfies this description. 

I have assumed in answering the first question that the excessive installments 
were collected within five years next prior to the discovery of the error by the 
auditor. 

Upon this assumption and for the reasons above stated, I am of the opinion 
in answer to the first question thllt it is the duty of the county auditor to call the 
attention of the county commissioners to the discovery which he has made. The 
commissioners should then order the auditor to draw his warrants on the county 
treasurer against any surplus or unexpended funds therein for the reimbursement 
of the parties from which the excessive assessments have been erroneously col· 
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lee ted; thereupon, at the next semi-annual settlement the auditor should retain from 
the proceeds of sinking fund levies due to the village of l.Iinen·a an amount equal 
to the amount of such refunders. 

The second question, while seemingly similar to the first, is in reality essentially 
different therefrom. In this case there was no erroneous charge and in only one 
sense was there an erroneous coJiection. The amounts charged for collection were 
proper so far as the auditor's letter shows. They were merely collected at the 
wrong time. 1ioreover, they were not, so far as the letter shows, charged for 
coJiection at such time, the error being not in the duplicate but in the making out 
of the tax receipts. It is customary, of course, for taxpayers to regard the un­
signed receipts which are handed to them on request by the county treasurer as 
"bills" in the nature of a demand for the taxes. In contemplation of Jaw, however, 
this is not so. The only legal charge which is made is that which appears on the 
face of the duplicate, and, in my opinion, the word "charged" as used in section 
2589, G. C., necessarily refers to what appears on the face of the duplicate, and 
does not contemplate an error in a tax bill. 

In substance, then, the transaction described in the second question amounts 
to this: Through a mutual mistake, shared by the county treasurer on the one 
hand and the owners of assessed property on the other hand, certain ditch assess­
ments were colle~ted before they were due. Therefore, it is urged that there was 
an erroneous collection to the extent of the interest on the assessment between the 
date of collection and the date when they should have been collected. 

Upon reflection this claim appears to be unfounded. If the collection was 
erroneous at all, and even assuming that a refunder may be made where there is 
no erroneous charge and the only error occurs in the coJiection, the error in this 
case would affect the entire amount coJiected. In that event there should be a 
refunder of the entire amount, and in such case the next step would be the 
coJiection of the entire amount over again at the June collection of taxes. If the 
coJiection had been made at the proper time, the parties would have paid the 
exact sums which they actually did pay. It may be argued that the parties have 
been damaged by the mistake, because they have lost the use of their money for 
a period of six months, but they have paid nothing more than the county was 
entitled to, and if through a mistake of the county treasurer, in which they par­
ticipated, they have lost the use of their money for a period of six months, this 
is not an injury of a character which can be remedied under section 2589. If 
the parties had been damaged without their fault and through the negligence of 
the county treasurer, their remedy would be against him as a wrong-doer, and not 
against the county, the profits of which from the transaction, while amounting to 
something perhaps, may be regarded as negligible. 

In another view of the case, stress may be laid upon the fact that in order to 
sustain the exercise of power under section 2589, G. C., it must appear to the 
auditor and to the commissioners that the taxes or assessments have been errone­
ously charged and collected. Some force may be given to the use of the word 
"and," and I think it by no means illogical to argue that it is not in this context 
synonymous with "or"; but the reasons already stated are sufficient, in my opinion, 
to establish the conclusion at which I have arrived, and I do not find it necessary 
to consider the point last suggested. 

Still another reason may be adduced in support of the conclusion that there 
is no authority to reimburse the parties who have paid their assessments under 
the circumstances stated in the letter of the auditor of Greene county. The assess­
ments have been made and certified. The amount of each assessment appears on 
the duplicate and the treasurer is charged with collection of it. It is true that in 
computing the assessment interest is taken into consideration and charged to the 
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date when it is expected that the assessment will be collected, and the principal 
sum fixed accordingly. However, such interest does not separately appear on the 
duplicate. 

The county ditch statutes provide in this connection as follows: 
Section 6465, General Code : 

"The county commissioners shall direct the auditor to issue an order 
on the county treasurer to each of the several claimants to whom compen­
sation or damages was allowed for the amount due, and enter on the ditch 
duplicate the amounts assessed against the several benefited landowners, 
for the payment of such compensation and damages, payable in the ratio 
and manner as other assessments, and to be collected as other taxes." 

Section 6492, General Code : 

"If the county commissioners determine to issue bonds of the county 
for the money necessary to meet the expense of construction of a ditch, 
they shall make an assessment upon the lots, lands, public or corporate 
roads, or railroads, benefited by the improvement, in proportion to the 
apportionment provided in this chapter, sufficient to pay the costs of 
location and the first year's interest, and including the fees of the sur­
veyor or engineer, made after locating, in superintending the construction 
of the improvement, and order it to be placed upon the duplicate for 
collection. They shall make such assessments thereafter as may be 
required to raise the money for the prompt payment of such bonds." 

Section 6490, General Code : 

"When the county commissioners make an assessment they shall cause 
an entry to be made, directing the auditor to make and furnish to the 
treasurer of the county a special duplicate with the assessment arranged 
thereon, as required by their order. The auditor shall retain a copy 
thereof in his office, and all assessments shall be collected and accounted 
for b}" the treasurer as .taxes. When an assessment remains unpaid for 
one year after it is placed upon the special duplicate, unless otherwise 
ordered by the commissioners, it shall be placed on the general duplicate 
for collection, together with a penalty of not less than six per cent. 
annually, as county ditch taxes, and the amount of delinquent tax thus 
placed on the general duplicate shall be charged respectively to the several 
ditches on account of which such assessment has been made as a transfer 
from the county ditch fund." 

It will be seen from these provisions that charges on the ditch duplicate do 
not themselves draw interest prior to the date when they are legally payable. 
Therefore, it follows that the only thing which the treasurer may lawfully collect 
is the amount with the collection of which he is charged on the special duplicate. 
In the case presented the amount charged was correct-at least there was no 
clerical error therein, and the subsequently occurring error in the time of collection 
could not be construed as such a clerical error. Therefore, no correction could be 
made on the duplicate itself, which is still current, and no certificate could be 
issued releasing the treasurer from his obligation to settle for the year on the 
basis of the charges made against him. 
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For these several reasons, then, I am of the opinion that there is no authority 
to refund anything to the persons who have prematurely paid ditch assessments 
in the manner stated in the second question which I have considered. 

737. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

OHIO STATE REFORMATORY -RECEIVES MALE CRIMINALS OF 
CERTAIN AGE-"IF THEY ARE NOT KNOWN TO HAVE BEEN 
PREVIOUSLY SENTENCED TO A STATE PRISON"-COURT SEN­
TENCES ON THREE SEPARATE INDICTMENTS-SUPERINTEND­
ENT CAN ONLY CERTIFY TO COST BILL IN FIRST SENTENCE. 

Under the provisions of sectiott 2131, G. C., the superintendent of Ohio state 
reformatory is only authorized to receive male criminals of certai1t age "if they 
are not known to have been previously sentenced to a state prison." Therefore, if 
a court sentences a person to the reformatory on three separate indictments the 
superintendent of such reformatory is only authorized to receive him on the first 
sentence and can only certify cost bill of case in which person is first sentmced. 

CoLUMBUS, OHIO, August 18, 1915. 

RoN. CHARLES H. }ONES, Prosecuting Attorney, Jackson, Ohio. 
DEAR SIR :-Under date of July 8, 1915, you requested my opinion in the 

following matter: 

"One Brady Bailey committed three separate and distinct felonies, was 
indicted on each charge at the January term of court, was arraigned on 
~ach indictment and entered a plea of guilty to each. The court took up 
each indictment in its order and sentenced him on each to the Mansfield 
reformatory for an indeterminate term. 

"Commitment papers and cost bills were- made out under each indict­
ment and delivered with •the prisoner to the superintendent at Mansfield. 
The officials of that institution certified to the state auditor the costs in 
one case only, and have refused to certify the costs in the other cases. 

"Your opinion is desired on the question as to whether or not the Mansfield 
authorities have acted within the law in refusing to certify the cost 
bills in the two cases above mentioned, and as to whether or not said cost 
bills should not be paid by the state auditor. 

"I herewith enclose you two letters written by W. A. McFadden, 
record clerk of the reformatory, relative to the above matter, one addressed 
to W. E. Davis, clerk of courts, and the other to me, together with copies 
of two letters which I wrote to Mr. McFadden, which may throw some 
additional light on the matter, and which set forth in a general way our 
respective contentions." 

The letters to which you refer, as enclosed, are as follows : 

"May 1, 1~15. 

"W. E. Davis, Clerk of Courts, Jackson, Ohio. 
"Dear Sir:-Your letter of recent date received and I note what you 

~a,Y in regard to cost bills in the cases of Emory Ross ~nd l3rady Bailey, 
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Frank Howes, Charles Patten and SamueL Finley who were received at 
this institution February 18, 22, and March 15, respectively, and the cost has 
been certified in each case to the state auditor. However, in the case of 
Ross and Bailey which you state were committed on other charges con­
current with ·52 and 56 will say that we only certified the cost in the case 
of 4552 and 4556 and I am herewith returning the other commitment 
papers and cost bills to you as there is no law sentencing men to the 
reformatory concurrently. Trusting this information will be satisfactory, 
I remain 

, "Yours very truly, 
"W. A. McFADDEN, 

"Record Clerk." 

"May 4, 1915. 

"Mr. W. A. McFadden, Record Clerk, Ohio State Reformatory, Mansfield, 
Ohio. 
"Dear Sir:-Your letter of May 1st, addressed. to W. E. Davis, clerk 

of courts, relative to the Ross and Bailey cost bills, has been referred by 
Mr. Davis to me for reply. He also turned over to me ·the cost bills 
which you returned to him. 

"I am at a loss to understand your position in this matter, for Ross 
was charged with two separate and distinct offenses, was indicted on two 
charges, and entered a plea of guilty to each, and was sentenced on each 
to your institution. A like situation prevails in the Bailey case with this 
difference, that he was implicated in three different offenses. 

"While it may be true that there is no law providing for concurrent 
sentences. to the reformatory, on the other hand there is no law which per­
mits us to refrain from sending them to the reformatory on each indict­
ment when. a plea of guilty has been duly entered, or a conviction had 
thereunder. A wide field would be opened to those criminally inclined if 
they felt that they could commit several crimes and the state would be 
compelled to proceed only on one. 

"I hope that you will see the legality and justice of our position and 
certify these disputed costs to the state auditor. If you do not feel inclined 
to do so, please advise me at your earliest convenience so that I may 
take the question involved up with the attorney general for a ruling. 

"Very truly yours, 
"(Signed) Charles H, Jones, "Prosecuting Attorney." 

"June 21, 1915. 
"Mr. W. A. McFadden, Record Clerk, Ohio State Reformatory, Mansfield, 

Ohio. 
"Dear Sir :-I wrote you on May 4th relative to the cost bill in the 

cases of Emory Ross and Brady Bailey, which you had returned to our 
clerk of courts, but have received no reply from you. 

"Since you returned the cost billc to the clerk, the authorities of the 
Ohio penitentiary have certified to the state auditor cost bills exactly like 
those you have returned, and the same have been pai(. 

"I will ask you again to please certify these disputed costs to the state 
auditor, and again request that if you do not feel inclined to do so, that 
you advise me at once, so that we can proceed in another way. 

"Very truly yours, 
"(Signed) Chas. H. Jones, "frosecutinjr Attorney." 
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"June 24, 1915. 
"Chas. H. Jones, Prosecuting Attorney, Jackson, Ohio. 

"Dear Sir:-Replying to your letter of June 21st, I wish to say in 
regard to the cost bills in the cases of Emory Ross and Brady Bailey 
which were returned to the clerk of courts at Jackson, 0., without being 
certified to the state auditor, we have never in the history of this institu­
tion certified the costs in more than one case for a young man sentenced to 
this institution. I understand there is a law governing the penitentiary 
that a man can be sentenced there on two or three charges, and when he 
completes his first sentence enters upon his second sentence. However this 
does not apply to the reformat~ry. We have no objection to certifying costs 
if advised to do so by the proper authorities. Under the circumstances I 
think it would be well for you to present this case to the attorney general 
for a decision. Trusting this information will be satisfactory and thanking 
you for past favors, I remain, 

"Yours very truly, 
"W. A. McFADDEN, 

"Record Clerk." 

In opm10n No. 304 rendered April 30, 1915, by this department it was held 
that the provisions of sec.tions 13720, et seq., G. C., relative to "execution of sen­
tence for felony" are applicable as well to the Ohio state reformatory as to the 
penitentiary, and that the cost bills certified under said sections by the super­
intendent of said reformatory should be paid in the same manner as cost bills 
certified by the warden of the penitentiary. 

The Ohio state reformatory was originally provided for by an act found 
in 81 0. L., at page 206, establishing an intermediate penitentiary "for the incar­
ceration of such persons convicted and sentenced under the laws of Ohio, as have 
not previously been sentenced to a state penitentiary in this or any other state 
or country." 

I shall not undertake to give the various amendments to said act as the same 
occurred in succeeding years. 

The sections relative to the Ohio state reformatory were incorporated in the 
Revised Statutes of Ohio, sections 7388-17, et seq., section 7388-24 being section 7 
of the act found in 95 0. L., 251, provides as follows: 

"The said board of managers shall receive all male criminals between 
the ages of sixteen and thirty and not known to have been previously 
sentenced to a state prison in this or any other state who shall be legally 
sentenced to said Ohio state reformatory, on conviction of any criminal 
offense ·in any court having jurisdiction thereof; and it shall be incumbent 
upon any such court to sentence to the Ohio state reformatory any such 
male person between the ages of sixteen and twenty-one convicted of a 
crime punishable by imprisonment in the Ohio penitentiary, and any court 
in its discretion may sentence to the Ohio state reformatory any such 
male person between the ages of twenty-one and thirty, so convicted, 
whom said court may deem amenable to reformatory methods; provided, 
that no person convicted of murder in the first or second degree shall be 
sentenced or transferred to said Ohio state reformatory." 

In the codification of the statutes of Ohio by the general assembly the language 
of said section 7388-24 was materially changed. Said section is now known as 
section 2131, G. C., and reads as follows: 
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"The board of managers shall receive all male criminals between the 
ages of sixteen and thirty years sentenced to the reformatory if· they are 
not known to. have been previously sentenced to a state prison. Male 
persons between the ages of sixteen and twenty-one convicted of felony 
shall be sentenced to the reformatory instead of the penitentiary. Such 
persons between the ages of twenty-one and thirty years may be sentenced 
to the reformatory if the court passing sentence deems them amenable 
to reformatory methods. No person convicted of murder in the first or 
second degree shall be sentenced or transferred to the reformatory." 

In 103 0. L., 885, said section 2131 was amended, but the only change made 
in said section as amended was to change the words "the board of managers" 
to read "the superintendent." 

The Ohio state reformatory was established as an intermediate penitentiary 
for the incarceration of persons convicted and sentenced under the laws of Ohio 
who had not previously been sentenced to a state penitentiary, the word "peni­
tentiary" being subsequently changed -to "prison.'? Section 7388-24 R. S., provided 
who should· be received in such penitentiary, to wit, "male criminals between the 
ages of sixteen and thirty and not known to have been previously sentenced to a 
state prison in this or any other state, and it was incumbent upon the court to 
sentence to such reformatory any such male persons between the ages of sixteen 
and twenty-one. Such is to be construed as a male criminal n~t having been pre­
viously sentenced to a state prison. The court is also, in its discretion, authorized 
to sentence any such male person between the ages of twenty-one and thirty to 
the reformatory. Such, in this instance, is likewise to be construed as a male 
criminal not having been previously known to have been sentenced to a state 
prison. The change of language found in the General Code does not change the 
meaning of said section. It is a well known principle of law that laws are 
presumed to have the same construction after codification as before unless it is 
clear that a change was intended. The slight amendment of said section in 103 
0. L., does not, as I view it, change the import to be given to the language of 
said section 2131 prior to such amendment. 

In your letter you state that one Brady Bailey committed three separate and 
distinct felonies, was indicted on such charge, was arraigned on each indictment 
and entered a plea of guilty to each; that the court took up each indictment and 
sentenced him on each to an indefinite term. 

After the court had sentenced the said Bailey to the reformatory on the first 
indictll)ent, the said Bailey was not then a person "not known to have been pre­
viously sentenced to a state prison." Therefore, when the court undertook to 
sentence the said Bailey on the second indictment, it was without authority to 
sentence him, on the second indictment, to the Ohio state reformatory, and for 
like reason was not authorized to sentence the said Bailey on the third indictment 
to the Ohio state reformatory, the said Bailey being at that time "previously sen­
tenced to a state prison." 

For the reasons above given I am qf the opinion that the superintendent 
of the reformatory was only authorized to certify to the costs in the case upon 
which the court first sentenced the defendant. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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738. 

BOARD OF STATE CHARITIES- BIE:\'NIAL REPORT-STATUTE 
CHA:\'GED. 

Since the last biennial report of the board of state charities covered period 
ending November 15, 1913, 110 further biennial report is due under section 1358, 
G. C., until after November 15, 1915, at which time said section, as well as section 
2270, G. C., will stand repealed. There is, therefore, 110 authority for the board 
to make report for period from November 15, 1913, to lime 30, 1915, except upon 
request of the governor, and such report is not the report required by section 2270, 
G. C., to be printed for distribution. 

CoLUMBUS, OHIO, August 18, 1915. 

HoN. H. H. SHIRER, Board of State Charities, Columbus, Ohio. 
DEAR Srn :-Your letter of July 23, 1915, requesting my opinion, received and 

is as follows: 

"I have before me an official copy of senate bill 158, which was enacted 
,by the last general assembly and filed in the office of the secretary of state 
on June 4, 1915. I notice that section 173-1 states that the first issue of 
the general statistics shall be for the period from November 15, 1914, 
to June 30, 1915. I understand that this act will not become effective 
until September. 

"Section 1358 of the General Code as now in effect, provides that this 
board shall prepare a biennial report. Section 2270 provides for the pub­
lication of 2,000 copies of this biennial report. The last report issued 
covered the biennial period ending November 15, 1913. It seems to be a 
reasonable conclusion that the next report would be due for the year 
ending November 15, 1914, and for the next term ending with the close 
of the new fiscal year, June 30, 1915. 

"I wish to ascertain whether the biennial report shall be prepared for 
the purpose of publication under existing laws, or is it your opinion that 
the provisions of amended senate bill 158 can be made to apply." 

Section 1358, G. C., provides as follows : 

"Biennially, the board of state charities shall make a report of its 
proceedings to the governor. The report shall contain in detail a state­
ment of expenses incurred, officers and agents employed, the conditions 
of the state institutions under its control, and such suggestions as it 
deems proper." 

Section 2270, G. C., provides as follows: 

"Biennial reports of the state benevolent and correctional institu­
tions shall be printed as follows: five hundred copies of the report of 
each institution. Board of state charities, two thousand copies." 

Inasmuch as your last biennial report was for the period ending November 15, 
1913 there would not be another report due from you, under the provision of 
secti~n 1358 supra, until November 15, 1915. Said sections 1358 and 2270, how­
ever, are repealed by senate bill No. 158, which will become effective September 
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3, 1915, before there would be any authority under these sections for your board to 
make a report and have the same printed. After that bill becomes effective there 
will be no longer any provision for the biennial report of your board and the 
only provision with reference to the making of reports by you will be found in 
sections 260-1 and 2264-1 as contained in senate bill N"o. 158 (106 0. L., 508) 
which provide as follows: 

"Section 260-1. For all state officers, departments, commissions, boards 
and institutions of the state the fiscal year shall be and is hereby fixed 
to begin on the first day of June of the succeeding year." 

"Section 2264-1. Each elective state officer, and the adjutant general, 
board of pardons, superintendent of public instruction, the state agri­
cultural commission, the superintendent of public works, the public utilities 
commission, the superintendent of insurance, the state inspector of building 
and loan associations, the state superintendent of banks, the commissioners 
of public printing, the supervisor of public printing, the board of library 
commissioners, the state geologist, the state commissioner of soldiers' claims, 
the state fire marshal, the state inspector of oils, the state industrial com­
mission, the state highway department, the state board of health, the state 
medical board, the state dental board, the state board of embalming 
examiners, the state board of charities, the Ohio commission for the blind, 
the state board of accountancy, the state board of uniform state law, 
the state civil service commission, the commissioners of the sinking fund, 
the state tax commission, the clerk of the supreme court, the state board 
of administration, the state liquor licensing board, the state armory board, 
the trustees of the Ohio State University, and every private or quasi­
public institution, association, board or corporation receiving state money 
for its use and purpose, shall make annually, at the end of each fiscal year, 
in triplicate, a report of the transactions and proceedings of his office or de­
partment for such fiscal year excepting however receipts and disbursements 
unless otherwise specifically required by law. Such report shall contain 
a summary of the official acts of such officer, board or commission, in­
stitution, association or corporation, and such suggestions and recom­
mendations as may be proper. On the first day of August of each year, 
·one of said reports shall be filed with the governor of the state, one with 
the secretary of state and one shall be kept on file in the office of such 
officer, board, commission, institution, association or corporation." 

Under these sections there will be no report due from your board until after 
July 1, 1916, and that report will be for the fiscal year ending June 30, 1916. The 
printing of that report will be governed by the provisions of section 173-2, G. C., 
as found in senate bill 158 (106 0. L., 514) which provides as follows: 

"No officer, board or commission, shall print or cause to be printed 
at the public expense, any report, bulletin or pamphlet, unless such report, 
bulletin or pamphlet be first submitted to and the publication thereof 
approved by the commissioners of public printing. If such commission 
shall approve the publication thereof, it shall determine the form of 1;uch 
publication and the number of copies thereof, provided that in all cases 
the commissioners of public printing shall cause their action thereon to 
be entered upon the minutes of their proceedings. 

"If such approval is given, the commissioners shall cause the same 
to be printed, and may authorize such printing to be done. at any penal, 
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correctional or benevolent institution of the state having a printing de­
partment of sufficient equipment thereof; and when printed, such publica­
tions, other than the Ohio general statistics, shall be delivered to such 
officer, board or commission for distribution by him or it." 

It is apparent that this will leave a period from Xovember 13, 1913, to June 
30, 1915, for which the sections above quoted do not make provisions for a report 
of your board. Section 2266, G. C., provides that the governor may at any time 
require to be filed with him a detailed report from any state officer, board or com­
mission, and section 173, G. C., 106 0. L., 513, provides that the secretary of 
state shall prepare from reports filed with him and with the governor of the 
state the publication to be known as Ohio general statistics. This section will make 
it possible for you, upon request of the governor, to make a report to him covering 
the period from November 15, 1913, to June 30, 1915, and it would be proper 
for you to make the report in such form as would enable the secretary of state to 
secure therefrom the information needed in compiling and publishing the first 
volume of Ohio general statistics which, under the provisions of section 173-1, G. C., 
106 0. L., 513, will cover the period from November 15, 1914, to June 30, 1915. 

Section 260-4, G. C., 103 0. L., 661, and section 2 of senate bill 158, 106 0. L., 
517; which require the making of reports by state officers, departments, boards and 
commissions for the period from the end of the former fiscal year to June 30, 1915, 
do not apply to your board because both of these sections apply expressly to such 
state officers, departments, boards, etc., as are required to make annual or semi­
annual reports, whereas the report of your board, under section 1358 supra, is 
a biennial report. 

I am, therefore, of the opinion that there is no authority for your board to 
make a report for the period from November 15, 1913, to June 30, 1915, except upon 
request of the governor, and such report is not. the report required by section 
2270 supra, to be printed for distribution. 

739. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ENROLLMENT-NOT NECESSARY THIS YEAR-FORM OF NOTICE TO 
COUNTY AUDITORS. 

CoLuMBUs, Oaro, August 18, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
MY DEAR GovERNOR :-I have your letter of August 7, 1915, wherein you enclose 

a communication from Hon. John A. Zangerle, auditor of Cuyahoga county, Ohio, 
in which he calls your attention to the provisions of section 5183, G. C., and 
suggests if you desire under the provisions of section 5185 to dispense with the· 
enrollment provided in the former section, the order for the same be made at 
once. In your· letter you state that in your opinion it is not necessary the enroll­
ment referred to by him be made at this time, and you request an ·opinion as to 
whether, under the statute, it is your duty to so notify all the county auditors of 
the state, and if so you request a form of such notice. 
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Section 5183, G. C., above referred to, provides as follows: 

"Township, ward and precinct assessors of personal property, in the 
year 1911, and every fifth year thereafter, shall make two separate lists 
of persons liable to. enrollment within their respective jurisdictions. One 
list shall comprise persons named in sections fifty-one hundred and eighty 
and fifty-one hundred and eighty-one, and the other list shall contain the 
names of all other persons subject to enrollment. Such assesors, at the 
time of making their assessment returns, shall return certified copies of 
such lists to the auditors of their respective counties." 

Sections 5180 and 5181, G. C., referred to in this section, were repealed by 
the 81st general assembly, as shown by volume 105-106 0. L., page 473. As the 
law will stand in 1916, only one list will be required to be made of male persons 
subject to be enrolled in the militia of this state, the repeal of the above named 
sections having abolished the classes of persons therein excepted, which classes 
constituted the first list named in section 5183. If in your opinion it is unneces­
sary to make this enrollment, as provided in said section 5185, it would be proper 
for you to so notify the various county auditors of this state, although such 
!llethod of notification would not be exclusive. Should you desire to avail your'self 
of that plan, I would suggest that you address to the various county auditors of 
this state a communication as follows: 

"Mr. __________________________ _ 

"Auditor of ------------------- County. 
"Under the authority vested in me by the provisions of section 5185, 

G. C., I hereby order that the enrollment provided for in section 5183, 
G. C., be dispensed with, the same being in my opinion unnecessary at this 
tim~, and you are directed to so notify all assessors under your contr0l 
and within your jurisdiction." 

The law does not require this enrollment to be made until the year 1916. 
It would therefore be improper to make the foregoing order before that time, 
as contingencies might arise under which it would not be considered advisable to 
dispense with the same. 

Therefore, in reply to Mr. Zangerle's request that this order should be made 
at once, I would respectfully suggest that he be notified that it cannot be made 
until after the first of next year and between that date and the beginning of 
the work of the assessors. 

740. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

DISAPPROVAL OF RESOLUTION FOR IMPROVEMENT OF CERTAIN 
ROADS IN GUERNSEY, MAHONING AND PORT AGE COUNTIES. 

CoLUMBUS, OHIO, Augu_st 19, 1915. 

HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 17, 1915, tra,nsmitting to me 

for examination final resolutions as to the following roads; 
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Guernsey county, Cambridge-Caldwell road, Pet. No. 1549, I. C. H. 
No. 353. 

Guernsey county, Cambridge-Caldwell road, Pet. No. 1549, I. C. H. 
No. 353. 

"~Iahoning county, Akron-Canfield road, Sec. "P'', Pet. No. 1651, I. 
C. H. No. 87. 

Portage county, Akron-Youngstown road, Pet. No. 948, I. C. H. 
No. 18. 

As to the two resolutions relating to road improvements in Guernsey county, 
the county auditor has failed to attach his official seal to his certificate reciting that 
the money required for the payment of the county's portion of the improvement 
is in the treasury to the credit of or has been levied, placed on the duplicate and 
in process of collection for the state and county road improvement fund. These 
resolutions should be returned to the county auditor of Guernsey county with a 
request that he attach his official seal to the certificate in question. 

As to the resolution relating to the proposed improvement in Mahoning county, 
the resolution recites on its face that it was passed on the 29th day of July, 1915, 
while the certificate of the clerk recites that the resolution was passed on the 
29th day of July, 1913. 

As to the resolution relating to the proposed improvement in Portage county, 
the resolution recites on its face that it was passed on the 2nd day of August, 1915, 
while the certificate of the clerk recites that the resolution was passed on the 2nd 
day of August, 1913. 

These two resolutions should be returned to the clerks of the respective 
boards of county commissioners for the purpose of having either the resolutions 
or the certificates corrected to correspond with the facts. 

For the reasons above stated, I am returning these resolutions without my 
approval. 

741. 

Respectively, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN 
ROADS IN DIFFERENT COUNTIES. 

CoLUMBus, OHIO, August 19, 1915. 

RoN. CLINTON CowEN, .State Highway Commissio11er, Colttmbus, Ohio. 
DEAR Sm :-I have your communication of August 17, 1915, transmitting to 

me for examination final resolutions as to the following roads: 

Athens county-Logan Athens rd., Pet. No. 476, I. C. H. No. 155; 
Ointon county-Cincinnati-Chillicothe rd., Pet. No. 1078, I. C. H. No. 8; 
Clinton county-Cincinnati-Chillicothe rd., Pet. No. 1078, I. C. H. No. 8; 
Fayette county-Springfield-Washington C. H. rd., Pet. No. 972, I. C. 

H. No. 197; , 
Fayette county-Hillsboro-Washington rd., Pet. No. 973, I. C. H. No. 

259; 
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Fayette county-Washington-London rd., Pet. No. 802, I. C. H. No. 
244; 

Sandusky county-Fremont-Bellevue rd., Pet. No. 1169, I. C. H. No. 
274; 

275; 
Sandusky county-Fremont-Perrysburg rd., Pet. No. 1170, I. C. H. No. 

Sandusky county-Lima-Sandusky rd., Pet. No. 1164, I. C. H. No. 22; 
Sandusky county-Lima-Sandusky rd., Pet. No. 1164, I. C. H. No. 22; 
Seneca county-Findlay-Tiffin rd., Pet. No. 1045, I. C. H. No. 219; 
Seneca county-Tiffin-Bellevue rd., Pet. No. 1052, I. C. H. No. 271; 
Washington county-Hockingport-Powhatan rd., Pet. No. 1351, I. C. 

H. No.7; 
Williams county-Bryan-Pioneer rd., Pet. :1\ o. 1508, I. C. H. No. 306; 
Williams county-Bryan-Pioneer rd., Pet. No. 1508, I. C. H. No. 306. 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

742. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION-MAY CONTRACT WITH BOARD OF AN­
OTHER DISTRICT FOR ADMISSION OF ITS PUPILS TO SCHOOLS 
OF SUCH DISTRICT-AMOUNT OF TUITION MAY BE FIXED BY 
TERMS OF CONTRACT. 

The board of education of a school district may lawfully contract with the 
board of education of another school district for the admission of its pupils into 
one or more of the schools of such other district and the amount of tuition for 
such attendance may be fixed by the terms of said contract. 

CoLUMBUS, OHIO, August 19, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of August 9, 1915, your request my opinion on 

the following question: 

"Can a board of education legally contract with another board of 
education to pay a fixed amount per year for tuition of pupils, or must the 
amount be established by the actual attendance fro111 month to month? 
In other words, would it be legal for a board of education, at the begin­
ning of a school year, to contract with another board of education to pay 
$600.00 per year, foreign tuition fee, regardless of the number of pupils 
that attend and the number of months of attendance?" 

Section 7734, G. C., provides : 

"The board of any district may contract with the board of another 
district for the admission of pupils into any school in such other district, 
on terms agreed upon by such boards. The expense so incurred shall 
be paid out of the school funds of the district sending such pupils." 
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This statute is general in its terms and confers authority on the board of 
education of auy school district to contract with the board of education of another 
school district for the admission of its pupils into the schools of such other district, 
upon such terms as may be agreed upon in said contract between said boards. 

It will be observed that the statute does not provide a method for computing 
the tuition for the attendance of such pupils in the schools of such other district, 
and in the absence of such provision the amount agreed upon between the boards 
of education of such districts to be paid for such attendance is not necessarily 
determined by the number of pupils in attendance or the number of months such 
pupils actually attend such schools. 

While this might be a fair basis for such determination in a particular case, 
the added expense of maintaining the schools of a district on account of the 
admission of pupils from another district is not always in proportion to the 
number of such pupils in attendance and the time said pupils actually attend said 
schools. 

The provisions of section 7734, G. C., conferring authority on the board of 
education of a school district to enter into such a contract, must be distinguished 
from those provisions of the statutes giving to certain pupils residing in a school 
district, under the conditions or having the qualifications therein prescribed, the 
right to attend an elementary school or high school in another district and to have 
their tuition paid by the board of education of the district in which they reside, 
without an agreement to that effect. 

Section 7735, G. C., provides : 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend· a nearer school in the same district, or if there be none nearer 
therein, then the nearest school in another school district, in all grades 
below the high school. In such cases the board of education of the district 
in which they reside must pay the tuition of such pupils without an·agree­
ment to that effect. But a board of education shall not collect tuition 
for such attendance until after notice thereof has been given to the board 
of education of the district where the pupils reside. Nothing herein 
shall require the consent of the board of education of the district where 
the pupils reside, to such attendance." 

Section 7736, G. C., provides: 

"Such tuition shall be paid from either the tuttlon or the contingent 
funds and the amount per capita must be ascertained by dividing the total 
expenses of conducting the elementary schools of the district attended, 
exclusive of permanent improvements and repairs, by the total enrollment 
in the elementary schools of the district, such amount to be computed by 
the month. An attendance any part of a month will create a liability 
for the whole month." 

Section 7747, G. C., as amended in 104 0. L., 125, relates to the tuition of 
pupils residing in rural districts and who are eligible to admission to high school, 
and provides as follows: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in rural districts, in which no high school is maintained, 
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·shall be paid by the board of education of the school district in which 
they have legal school residence, such tuition to be computed by the month. 
An attendance any part of the month shall create a liability for the entire 
month. No more shall be charged per capita than the amount ascertained 
by dividing the total expenses of conducting the high school of the district 
attended, exclusive of permanent improvements and repair, by the average 
monthly enrollment in the high school of the district. The district super­
intendent shall certify to the county superintendent each year the names 
of all pupils in his supervision district who have completed the elementary 
school work and are eligible for admission to high school. The county 
superintendent shall thereupon issue to each pupil so certified a certificate 
of promotion which shall entitle the holder to admission to any high 
school. . Such certificates shall be furnished by the superintendent of public 
instruction." 

·It will be observed that where pupils residing in one district attend the schools 
of another district, under the authority conferred and within the limitations 
prescribed by section 7735, G. C. and section 7747, G. C., as amended, the amount 
of tuition to be paid by the board of education of the district in which said 
pupils reside must be ascertained in the manner provided in said sections. 

Under the provision of section 7750, G. C., a board of education not having 
a high school may enter into an agreement with one or more boards of education 
maintaining such high school, for the schooling of all of its high school pupils,. 
and when such agreement is made the board of education making it shall be 
exempt from the payment of tuition at other high schools of pupils living within 
three miles of the schools designated in the agreement providing the school or 
schools selected by said board are located in the same civil township as that of 
the board making such agreement, or some adjoining township. 

This section further provides : 

"In case no such agreement is entered into, the school to be attended 
can be selected by the pupil holding a diploma, if due notice in writing· 
is given to the clerk of the board of education of the name of the school 
to be attended and the date the attendance is to begin, such notice to be 
filed not less than five days previous to the beginning of attendance." 

Section 7752, G. C., as amended, 104 0. L., 225, provides: 

"No board of education shall be entitled to collect tuition under this 
chapter unless it is maintaining a regularly organized high school with 
a course of study extending over not less than two years and consisting 
mainly of branches higher than those in which the pupil is examined. The 
standing or grade of all public high schools in the state shall be determined 
by the superintendent of public instruction and his finding in reference 
thereto shall. be final." 

In view of the above provisions of the statutes, it seems clear that, where 
one or inore pupils residing in a school district have the right to attend an elemen· 
tary school or high school in another school district and the board of education 
of the district in which such pupil or pupils reside is compelled to pay the tuition 
for such attendance, the amount of such tuition must be determined in the manner 
prescribed by the provisions of section 7736, G. C., or by the provisions of section 
7747, G.· C.,· as amended. On the other hand, it seems equally clear that. where 
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such attendance and the tuition therefor are determined by the terms of a con­
tract made between the boards of education of such districts, the provisions of 
said section 7736, G. C., and section 7747, G. C., as amended, are not applicable. 

I am of the opinion therefore, in answer to your question, that the board of 
education of a school district may lawfully contract with the board of education of 
another district for the admission of its pupils into one or more of the schools of 
such other districts, and that the amount of tuition for such attendance may be 
fixed by the terms of said contract and agreed upon by the parties thereto. 

743. 

Respectfully, 
EDW AliD c. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF LOGAN­
ATHENS ROAD, HOCKING COUNTY, OHIO. · 

CoLUMBus, OHIO, August 19, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I have your communication of August 18, 1915, transmitting to 

me for examination final resolution relating to the Logan-Athens road in Hocking 
county, petition No. 1005, I. C. H. No. 155. 

I find this resolution to be in regular form and am returning the same with 
my approval endorsed thereon. 

744. 

Respectively, 
EDWARD c. TURNER, 

Attorney General. 

KENT STATE NORMAL SCHOOL-BOILERS AND STOKERS TO BE 
PLACED IN NEW BUILDING, BECOME PART OF SAID BUILDING­
PUBLICATION OF NOTICE FOR BIDS MUST BE MADE IN ACCORD­
ANCE WITH SECTION 2317, G. C. 

Boil~rs and stokers to be placed i1l a new building being constructed become a· 
part of the said building, and contracts therefor are withi1~ sections 2314, et seq., 
G. C. 

Unless publication is made in accordance with secti01~ 2317, G. C., it is not 
proper to award contracts on bids received thereunder. 

CoLUMBus, Omo, August 19, 1915. 

HoN. JoHN E. McGILVREY, President, Kent State Normal School, Kent, Ohio. 
DEAR Sm :-Under date of July 19, 1915, Hon. ]. A. McDowell, secretary of 

the board of trustees of Kent Normal School, enclosed, for my approval, a con­
tract for the erection and installation of boilers and stokers for the heating and 
ventilating equipment of said school, and requested me to have same filed with 
the auditor of state and advise your board of trustees at the earliest possible 
moment of my action on the same. l.Ir. l.IcDowell simply enclosed a copy of 
the minutes of the meeting of your board of trustees wherein it appears that the 
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bid of The Springfield Boiler & Manufacturing Company, of Springfiefd, Illinois, 
was, in the judgment of the board, the lowest and best bid, and that the contract 
was awarded to such concern. There were, however, no copies of the bids enclosed 
with said letter. 

Under date of July 17, 1915, you furnished us the proposal and contract bond 
of The Springfield Boiler & Manufacturing Company and the affidavits of the 
legal advertising. 

The advertisement under which bids were received is in the following language: 

"Sealed proposals will be received at this office until twelve o'clock 
noon, of Saturday, June 19, 1915, for furnishing the materi<ils and per­
forming the labor for the erection of: 

"That part of the heating plant and equipment at the Kent State 
Normal School, including the boilers and stokers, engines and generators, 
in accordance with plans and specifications prepared by George F. Ham­
mond, architect, on file in the office of the auditor of state. * * * 

"The board of trustees reserves the right to reject any or all bids." 

It appears, therefore, that bids were called for, for the erection of part of 
the heating plant and equipment, including the boilers and stokers, engines and 
generators, at the Kent State Normal School. 

The first question to be determined is whether or not the erection of boilers 
and stokers in the power house building being erected at the Kent State Normal 
School is an erection, alteration or improvement of a state institution or building, 
or addition thereto within the meaning of sections 2314, et seq., G. C., being the 
chapter on building regulations. 

Section 2314 provides as follows: 

"Before entering into contract for the erection, alteration or improve­
ment of a state institution or building or addition thereto, excepting the 
penitentiary, or for the supply of materials therefor, the aggregate cost 
of which exceeds three thousand dollars, each officer, board, or other 
authority by law charged with the supervision thereof, shall make or cause 
to be made the following: full and accurate plans, showing all necessary 
details of the work, with working plans suitable for the use of mechanics 
and other builders in such construction, so drawn and represented as to be 
plain and easily understood; accurate bills showing the exact amount of 
different kinds of material necessary to the construction to accompany 
such· plans; full and complete specifications of the work to be performed, . 
showing the manner and style required with such directions as will enable 
a competent mechanic or other builder to carry them out and afford 
bidders all needful information; a full and accurate estimate of each item 
of expense and of the aggregate cost thereof." 

Such question may be determined, as I view it, from a consideration of 
whether or not boilers and stokers, when placed in the power house building· can 
be considered as fixtures and therefore a part of the realty. The case of Teaff v. 
Hewitt, 1 0. S., 511, lays down the rule for the determination of whether or not 
a certain chattel will become a fixture, and in the second branch of the syllabus 
states the rule as follows : 

"The true criterion of a fixture, is the united application of the fol­
lowing requisites, to wit: 1st. Actual annexation to the realty, or some-
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thing appurtenant thereto. 2nd. Application to the use, or purpose, lo 
which that part of the realty with which it is connected, is appropriated. 
3rd. The intention of the party making the annexation, to make a perma­
nent accession to the freehold." 

This is one of the leading cases on the rule as to fixtures in the United States 
and has been followed by the supreme court in various decisions. 

In the case of Fortman v. Goepper, 14 0. S., 558, which was a case between 
a real estate mortgagee and a chattel mortgagee, the court, on page 567 makes 
the following observation: 

"The mode of annexation, alone, will not determine the character of 
the property annexed. The same mode may exist and yet the property 
be personal in the one case, and real in the other. * * * The general 
principle to be kept in view, underlying all questions of this kind, is 
the distinction between the business which is carried on in or upon the 
premises, and the premises, or locus i11 quo. The former is personal 
in its nature, and articles that are merely accessory to the business, and 
have been put on the premises for this purpose, and not as accessions 
to the real estate, retain the personal character of the principal to which 
they appropriately belong and are subservient. But articles which have 
been annexed to the premises as accessory to it, whatever business may 
be carried on upon it, and not peculiarly for the benefit of a present busi­
ness which may be of a temporary duration, become subservient to the 
realty and acquire and retain its legal character." 

In the case of Case Manufacturing Co. v. Garven, 45 0. S., 289, the second 
branch of the syllabus is as follows: 

"The machinery of a manufactory that supplies the motive power, as 
the engine, boiler and their usual attachments, as contradistinguished from 
that propelled by it, where permanently annexed to foundations resting 
upon the freehold, is generally held to be a fixture, though susceptible 
of being removed without any material injury to the same or the freehold; 
and, whilst by the agreement of the parties, the property may be made to 
preserve the character of personalty, yet, when it is so attached, that, 
but for the agreement, it would be a fixture, such agreement will be of 
no avail against a subsequent mortgagee of the realty without notice of 
it; nor will the filing of a mortgage upon it as chattel property, duly 
executed and delivered as such, of itself constitute such notice." 

There are various other decisions in Ohio as to whether or not certain chattel 
property are fixtures, but I shall not endeavor to go into the various cases. 
Suffice it to say that there can be no doubt that it is the intention of the trustees 
of the Kent State ~ormal School, in placing the boilers and stokers in the power 
house building in such school, that the same shall become a permanent accession 
to the realty, and therefore under the provisions of section 2314, supra, would be, 
within the language as used therein, an erection of a state building, it being a 
part of such erection. The contract submitted between The Springfield Boiler and 
Manufacturing Company and the Board of Trustees of the Kent State Normal 
School is, therefore, within the provisions of sections 2314, et seq., G. C. 

In so answering I am not unmindful of an opinion rendered by this depart­
ment on June 28, 1915, to the Honorable Carl E. Steeb, secretary board of trustees, 
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Ohio State University, being opinion No. 548, wherein I held that an automatic 
sprinkler system p1aced in a building already erected and used for many years, 
known as "Old University Hall," would not be within the provisions of sections 
2314, et seq., General Code, for the reason, as stated in that opinion, that the 
building with said sprinkler system would not be made more convenient for use, 
but the sprinkler system was only a means of affording fire protection and could 
at any time be taken down without injury to the freehold. The engines and 
boilers in question, howe~er, are to be set on foundations and bricked in, 
and are intended to be permanent, for the use of the building and to make the 
buildings suitable for use for the purposes for which intended. 

Coming now to consider the advertisements which have been furnished upon 
which the bids were let : 

Upon examination of the advertisements I find that the same were made in 
the newspapers and for the periods as follows : 

Toledo News-Bee, Toledo, Ohio, May 25, June 1, 8 and 15. 
Cleveland Leader, Cleveland, Ohio, May 26, June 2, 9 and 16. 
Cincinnati Daily Times Star, Cincinnati, Ohio, May 25, June 1, 8 and 15. 
Columbus, Dispatch, Columbus, Ohio, May 25, June 2, 9 and 16. 
The Courier, Portage County, May 28, June 4, 11 and 18. 

Section 2317, G. C., provides as. follows: 

"The notice shall be nublished weekly for four consecutive weeks next 
preceding the day named for awarding the contract, in the paper having 
the largest circulation in the county where the work is to be let, and in 
one or more daily papers having the largest circulation, and published 
in each of the cities of Cincinnati, Cleveland, Columbus and Toledo. Such 
notice shall state when and where the plans, descriptions, bills and speci­
fications can be seen, and they shall be open to public inspection at all 
business hours between the date of the notice and the making of the 
contract." 

Said section requires the notice for bids to be published weekly for four con­
secutive weeks next preceding the day named for awarding the contract. This 
has not been done in this case. The earliest a·dvertisement made in this case 
was on the 25th day of May, which was on Tuesday, and called for the opening 
of bids on June 19th, or twenty-three days prior to the opening of the bids. If 
the word "weekly" is to be considered as a calendar week, four full weeks have 
not elapsed prior to the awarding of the contract. If the word "weekly" is to 
be considered as any period of seven consecutive days, the first insertion of the 
advertisement was not twenty-eight days prior to the opening of the bids. In either' 
interpretation the law has not been complied with. Therefore, I am of the opinion: 
that contracts cannot be awarded under the advertisements made in this matter. 

Respectively, 
Enw ARD C. TURNER, 

Attorney General. 
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745. 

GOVERNOR-::O.IA Y APPOINT A WO~IAN CO:\I:MISSIONER OF DEEDS 
FOR OHIO. 

Under section 132, G. C., the governor may appoint a woman as commissioner 
of deeds for Ohio. 

CoLUMBus, Omo, August 19, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columb11s, Ohio. 
MY DEAR GovERNOR:-Your letter of August 16, 1915, bearing the following 

inquiry, is received. 

"Under the provisiOns of section 132 of the General Code of Ohio, 
can a female, residing in another state or territory of the United States 
or a foreign state, be appointed as a commissioner of the state of Ohio?" 

Section 132 to which you refer has the following provision: 

"The governor is authorized to appoint as commissioners of the state 
of Ohio persons residing in any other state, or in any territory of the 
United States, or in any foreign state, on such evidence of qualification 
as he may require. * * *." 

The foregoing provisions of this statute limit appointments thereunder to 
persons residing in any other state or in any territory of the United States, or 
in any foreign state. Manifestly, all the qualifications required for this appoint­
ment may be and are possessed by members of both sex, so that there is nothing 
in the section itself, or in any succeeding provisions of law governing the same 
subject-matter, which in any manner attempts to or limits these appointments to 
the male sex. Therefore it would seem that unless such appointment comes 
within the inhibition of section 4 of article XV and section 1 of article V of the 
constitution, there is no legal obstacle to the appointment of a female lo this 
office. 

In an opinion rendered by this department on April 24, 1901, and reported 
in 45 law bulletin, page 313, it was held a woman was eligible to this appointment, 
and subsequently on January 25, 1907, in an opinion reported in the attorney 
general's reports for 1903-1908, at page 47 thereof, a similar ruling was made. 
The foregoing opinions were based upon the ground chiefly' that the office of the 
commissioner aforesaid was an office, the functions of which were to be per­
formed wholly out of the state, and that the qualifications of being an elector, 
as required by section 4 of article XV and as defined by section 1 of article V, 
could not apply to an appointee in this position. If it did apply, and only electors 
of this state residing in other states or foreign countries could be appointed to this 
position, it would practically vitiate and destroy the whole statute. 

·while agreeing with my predecessors in the opinion that the question is not 
entirely free from doubt, I have, for the same reasons advanced by them, reached 
the same conclusion and therefore hold that a woman may be appointed to this 
position. I would observe further, however, as suggested by one of my prede­
cessors, that if the courts should subsequently hold a woman was not eligible to 
this office, her official acts, when commissioned by you, would be valid as an act 
of a de facto officer, and that therefore no substantial injury could result from 
such appointment. Respectively, 

Enw ARD C. TURNER, 
Attorney General. 
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746. 

BOARD OF EDUCATION-PERSON ELECTED TO FILL A VACANCY 
CAUSED 'BY RESIGNATIO~ OF A :ME~IBER OF SUCH BOARD 
HOLDS OFFICE FOR UNEXPIRED TERM. 

Under the provision of secti01t 4748, G. C., a person elected by the board of 
education of a school district to fill a vacancy caused by the resignation of a 
member of such board, holds office for the, unexpired term· for which the member· 
so resigniug was elected, and until his successor is elected a11d qualified. 

CoLUMBUS, OHIO, August 19, 1915. 

HoN. D. M. CuPP, Prosecuting Attorney, Delaware, Ohio. 
DEAR SIR :-In your letter of August 9, 1915, you request my opinion as 

follows: · 

"I hereby request of your department an opm1on as to the proper 
construction to be placed on section 3748, General Code; that is does a 
member of the board of education appointed by the board to fill a vacancy 
hold such office for the full term to which the member causing such 
vacancy was elected, or only until it is possible to fill such vacancy by 
an election? 

"The facts are these that a member of one rural board of education 
whose term of office would expire in 1917 has resigned, and the board 
has appointed a member to fill such vacancy, and the question arises 
whether such an appointee holds until January, 1917, or only until January, 
1916." 

In reply to my request for additional information, I have your letter of 
August 16th, which is as follows: 

"In reply to yours of August 14, 1915, I beg leave to acknowledge that 
I was mistaken in my statement as to the time of expiration of the term 
of the member of rural board of e.ducation I had in mind when pro­
pounding my question; I meant to state that the terms expire with the 
years 1915 or 1917, and should have stated that they expired on the first 
Monday in January of the 1916, or of the year 1918." 

From the statement of facts submitted in your two letters, I understand that 
a member of the board of education of one of the rural school districts in your 
county, whose term of office would expire on the first Monday of January, 1918, 
has resigned and that said board of education has .elected a person to fill such 
vacancy. 

You ask to be advised whether the person so elected holds office until the first · 
Monday in January, 1916, or until the first Monday in January, 1918. Section 10 
of the General Code, relates to the term of an appointee to an elective office, 
and provides as follows: 

"When an elective office becomes vacant and is filled by appointment, 
such appointee shall hold the office until his successor is elected and quali­
fied. Unless otherwise provided by l~w, such successor shall be elected 
for the unexpired term at the first general election for the office which is 
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vacant that occurs more than thirty days after the vacancy shall have 
occurred. This section shall not be construed to postpone the time for 
such election beyond that at which it would have been held had no such 
vacancy occurred, nor to affect the official term, or the time for the com­
mencement thereof, of any person elected to such office before the occur­
rence of such vacancy." 

While the above provision of the statutes prescribes the general rule governing 
the term of an appointee to an elective office, it is not applicable to the appoint­
ment of a person to fill a vacancy in the board of education of a school district 
for the reason that the term of such appointee is governed by the provisions of 
section 4748 of the General Code, which provides: 

"A vacancy in any board of education may be caused by death, non­
residence, resignation, removal from office, failure of a person elected or 
appointed to qualify within ten days after the organization of the board 
or of his appointment, removal f~om the district or absence from meetings 
of the board for a period of ninety days, if such absence is caused by 
reasons declared insufficient by a two-thirds vote of the remaining mem­
bers of the board, which vote must be taken and entered upon the records 
of the board not less than thirty days after such absence. Any such 
vacancy shall be filled by the board at its next regular or special meeting, 
or as soon thereafter as possible, by election for the unexpired term. A 
majority vote of all the remaining members of the board may filJ any 
such vacancy." 

Under the above provrswns of section 4748, G. C., the member in question 
will hold said office for the unexpired term of the member who has resigned. 

Section 4745 of the General Code, provides that: 

"The terms of office of members of each board of education shall 
begin on the first Monday in January after their election, and each such 
officer shall hold his office four years and until his successor is elected and 
qualified." 

I am of the opinion, therefore, in answer to your question, that the person so 
elected by the board will hold said office until the first Monday in January, 1918, 
and until his successor is elected and qualified. 

747. 

RespectfulJy, 
Enw ARD C. TURNER, 

Attorney General. 

SYNOPSIS FOR REFERENDUM ON AMENDED SENATE BILL NO. 307, 
McDERMOTT ACT, TO REGULATE TRAFFICKING IN INTOXICAT­
ING LIQUORS. 

CoLUMBUS, OHIO, August 19, 1915. 

MESSRS. McGHEE, DAvrs AND BouLGER, Columbus, Ohio. 
GENTLEMEN :-You have submitted to me a synopsis of the so-called 

":\IcDermott Law," which you propose to submit for referendum. This synopsis 
is as follows : 
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"The act, known as amended senate bill No. 307 (the :McDermott act) 
was passed May 27, 1915, approved June 5, 1915, and filed in the office of 
the secretary of state at Columbus, Ohio, June 5, 1915, being an act to pro­
vide for license to traffic in intoxicating liquors and to further regulate the 
traffic therein, and to amend sections 1261-16, 1261-17, 1261-18, 1261-19, 
1261-20, 1261-21, 1261-24, 1261-33, 1261-40, 1261-41, 1261-43, 1261-46, 1261-47, 
of the General Code." / < 

I hereby certify that the foregoing synopsis is a truthful statement regarding 
the above entitled law. 

748. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

LAND REGISTRATION ACT-FILING OF NOTICE PROVIDED IN SEC­
TION 8572-56, G. C.-WHETHER CITY OR COUNTY OFFICIALS 
SHOULD EXAMINE RECORDS TO SEE IF LANDS ARE REGISTERED 
WHEN CITY MAKES A LEVY FOR AN ASSESSMENT-SHOULD BE 
DESIGNATED BY TAXING. DISTRICT MAKING LEVY. 

In the filing of the notice provided for in section 8572-56, G. C., 103 0. L., 
942-3, which is section 56 of the land registration act known as the Torre1tS act, 
the registered lands affected by the /roy should be designated by the taxing district 
making the levy. 

CoLUMBus, OHio, August 19, 1915. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:-This office is in receipt of a c<;nnmunication from the Depart­
ment of Law, of Cleveland, Ohio, asking for an opinion as to the provisions of 
section 56 of the Torrens act, which is section 8572-56, of the General Code, (103 
0. L., 942 and 943) which communication is as follows: 

"The city of Cleveland, and more particularly the division of finance, 
through this department, respectfully asks your opinion upon the follow­
ing proposition, involving as it does the relative duties of state, county 
and local officials. 

"Section 56 of the Torrens act, contained in 103 Ohio Laws, pages 914 
to 960, ·provides as follows : 

"'When in a city, village, township or county, an ordinance, resolution 
or order is passed or made by a council, board or other authority, to lay 
out, establish, alter, widen, grade, regrade, relocate or construct or repair 
a highway, road, street, sidewalk, drain or sewer, or to make any other 
public improvement or to do any work, the whole or a portion of the 
expense of which may be assessed or levied upon real estate, if any reg­
istered land or any land included in an application for registration then 
pending is affected by the act or proceeding, and liable to such assessment, 
or if an ordinance or resolution is passed making or levying any such 
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assessments on registered real estate or certifying to the auditor or other 
officer or board any such assessments to be made or levied on any regis­
tered land, the clerk of the board or council passing such ordinance, 
resolution or order or issuing such certificate, shall file in the recorder's 
office a notice of the passage or issuance thereof giving a list of the lands 
assessed and a memorial thereof shall thereupon be noted by the recorder 
on the register of each certificate of title for such land. Unless there is 
filed with the recorder such notice and list of lands, registered lands shall· 
not be liable for such assessments. In case of the repeal or nullification 
otherwise of such ordinance, resolution or order, such clerk or officer or 
board shall within five days therea"fter notify the recorder thereof who 
shall thereupon cancel such memorials.' 

"It will be noted that when the city passes an ordinance levying a 
special assessment, if registered lands are affected it is required to file in 
the county recorder's office a copy of such ordinance before it may obtain 
a lien upon such property. 

"QUERY: Whether the requirement of this section would be prop­
erly complied with by a notice to the county recorder of every ordinance 
which levies special assessments, together with a list of the lands assessed, 
description of the same and the names of the owners thereof. In other 
words, does the obligation rest upon the city to examine the county records 
after the passage of every resolution levying an assessment, to determine 
whether registered lands are affected, or does that duty rest upon the 
county recorder when a particular ordinance levying assessments is filed in 
his office? Section 56 is manifestly ambiguous and does not make clear 

. where that duty rests. 
"Section 94 makes it the duty of the attorney general to 'prepare and 

from time to time prescribe a uniform system of books, records, entries, 
blanks and forms for the use 9f the public officers required to perform 
duties under this act * * * and such books, blanks and forms so pre­
pared and prescribed, so far as applicable, shall be used by such· officers 

* * *' 
"The effect of this section 94 is to empower the attorney general to 

require any information on the subject and to prescribe any form that he 
chooses so long as it is in no way inconsistent with the requirements of 
section 56 above quoted, and so long as it seems reasonably consistent with 
the pt!rposes of the act. It is apparently true also that public officers are 
required to use these forms only so far as they are applicable. 

"Your office has prepared blanks for the use of cities in making such 
notification, a copy of which is hereto attached. The result of a compli­
ance with the form thus prescribed is to place upon the city the duty of 
determining what lands included in a particular levy are registered lands. 

"It is difficult to interpret section 56 to mean that any such duty rests 
upon the city, for it says, 'shall file in the recorder's office a notice of the 
passage or the issuance thereof, giving a list of the lands assessed.' It 
does not say 'registered lands.' Manifestly, the simplest method is for 
the city to file in the recorder's office a copy of every ordinance levying a 
special assessment and a list of all lands assessed. The county recorder 
could then check them over and if registered lands were affected, note the 
same as a meinorial upon the register. If the city must determine this it 
means that it must practically keep a duplicate record to that kept in the 
recorder's office, and keep a man constantly stationed to note all changes 
in the records, as well as all applications for registration, for tlie duty 
arises when the application is made. 

13-Yol. II-A. G. 
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"It means an enormous burden to the city of Cleveland, for it is not 
unusual for as high as three hundred parcels of land to be affected by 
one ordinance levying an assessment. On the other hand it is a relatively 
simple proposition for the county recorder to check over the list of all 
lands assessed and determine from his records, of which he alone has the 
custody, whether lands reg'istered with him are affected. Is not the gist 
of the whole matter that notification be given to the county recorder so 
that if lands registered with him are affected, he may properly protect 
them in the interest of the state? 

"What the city is now asking is whether it is not properly complying 
with the law, as it appears in section 56, when it sends to the county 
recorder a certified copy of the assessing ordinance, together with a list 
of all lands assessed, including registered lands, the namt>s of all owners 
and description of the property and its streets and front footage. 

"If the city is correct in this contention I presume your permission 
will be given to modify to this extent the form whiCh your office has 
drawn/' 

The purpose of the filing with the county recorder of the notice gtvmg a list 
of the lands assessed for the purposes referred to in section 8572-56 of the General 
Code, supra, is to make effective a levy which only attaches to registered lands 
when the recorder has been served with a notice that such registered land is 
included in the land to be affected by the levy. The contention of the writer of 
the request for an opinion is that the duty of searching the records rests with the 
recorder rather than with the person serving the notice, and it is suggested that 
the filing with the recorder of the copies of all of the ordinances passed in the 
city of Cleveland would enable the recorder to secure the information necessary to 
make the required memorial on the certificate of title. 

I am uf1able to view the matter in that light. The only lands referred to. in 
section 8572-56 of the General Code, are registered lands, and the filing of the 
notice referred to in that section only becomes necessary when registered lands 
are affected. The burden of filing the notice is on the taxing district or subdi­
vision to be credited with the lien to be attached to the registered land, and it is 
a prerequisite that the notice be filed with the recorder by the taxing subdivision 
before the lien shall attach. 

It is therefore my opinion that the duty and responsibility of filing with the 
recorder of the notice "giving a list of the lands assessed or to be assessed" refers 
to the filing of a list of registered lands assessed or to be assessed, and that the 
duty to indicate the particular registered lands to be assessed rests upon the taxing 
subdivision making the levy. 

A copy of this opinion has been sent to the department of law of the city of 
Cleveland, Ohio. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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749. 

COUXTY BOARD OF EDUCATJOX-DISTRICT SUPERIXTEXDEXT IS 
XOT EXTITLED TO PAY FOR ATTEXDJNG TEACHERS' INSTITUTE 
-SECTION 7870, G. C., 104 0. L., COXSTRUED. 

A district superiuteudeut is not eutitled to pay for attending a teachers' iu­
~titttte wrder authority of section 7870, G. C., as amended i11 104 0. L., 157. 

CoLUMBt:S, Omo, August 20, 1915. 

The Bureau of lnspectiou and' Supervisiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of August 12, 1915, you request my opinion on 

the following question : 

"Can a district superintendent be paid for attending a teachers' in­
stitute by the county board of education as provided by section 7870, 
General Code, as amended 104 0. L., 157? If so, is the amount he is en­
titled to to be prorated and allowed by the boards of education of the 
districts comprising his supervision district?" 

Section 7870, G. C., as amended in 104 0. L., 157, provides: 

"When a teachers' institute has been authorized by the county board 
of education the boards of education of all school districts shall pay the 
teachers and superintendents of their respective districts their regular 
salary for the week they attend the institute upon the teachers or super­
intendents presenting certificates of full regular daily attendance, signed 
by the county superintendent. If· the institute is held when the public 
schools are not in session, such teachers or superintendents shall be paid 
two dollars a clay for actual daily attendance as certified by the county 
superintendent, for not more than five days of actual attendance, to be 
paid as an addition to the first month's salary after the institute, by the 
board of education by which such teacher or superintendent is then em­
ployed. In case he or she is unemployed at the time of the institute, such 
salary shall be paid by the board next employing such teacher or super­
intendent, if the term of employment begins within three months after the 
institute closes." 

Under the above provisions of the statute, a teacher or a superintendent who 
is employed by the board of education of a school district in a county, at the 
time when a teachers' institute authorized by the board of education of such county 
is held in said county, or whose term of employment begins within three months 
after said institute closes, and who attends said institute and presents 
to said board of education a certificate of full, regular daily attend­
ance, signed by the county superintendent. is entitled to his regular 
salary for the week he attends said institute, or if said institute is held when the 
public schools are not in session, said teacher or superintendent shall be paid by 
the board of education so employing him, for actual daily attendance as certified 
by said county superintendent, for not more than five days of actual attendance, 
to be p31id as an addition to the first month's salary. 

While the provisions of said statute are general in that they apply to a teacher 
or superintendent employed by the board of education of any school district in 
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the county, it will be observed that such teacher or superintendent must be em­
ployed by said board of education within the meaning of said provisions of said 
statute in order to be entitled to pay for attending said institute. 

Section 7870, G. C., as amended, is a part of the new school law so called, 
and the act of the general assembly amending said section was passed on the 
same day as the act amending section 4739, G. C., as found in 104 0. L., 140, and 
the amendments to both of said sections became effective on the same day. Section 
4739, G. C., as amended, provides for district supervision and prescribes the 
manner of electing district superintendents. Section 7870, G. C., prior to its 
amendment, could not have included district superintendents within the meaning 
of its provisions, and the legislature in amending said section did not change its 
provision determining the classes of persons "!ho, under the conditions therein 
prescribed, are entitled to pay for attending a county teachers' institute. 

It seems clear, therefore, that it was not the intention of the legislature in 
amending said section, to extend the meaning of said provision so as to include 
district superintendents. . 

I am of the opinion, therefore, in answer to your first question; that a district 
superintendent employed in the manner provided in section 4739, G. C., as amended, 
is not a superintendent within the meaning of section 7870, G. C., as amended, · 
and would not be entitled to pay for attending a teachers' institute under authority 
of said section. 

750. 

This answer to your first question disposes of your second question. 
Respectively, 

Eow ARD C. TuRNER, 
Attorney' General. 

COUNTY BOARD. OF EDUCATION-MEMBER OF SUCH BOARD IS EN­
TITLED TO REIMBURSEMENT FOR EXPENSE INCURRED BY HIM 
IN OPERATING HIS AUTOMOBILE WHILE THE SAME IS BEING 
USED AS A CONVEYANCE IN ATTENDING MEETINGS OF SAID 
BOARD. 

A member of a county board of educati01~ is entitled to reimbursement for 
the actual and necessary expense incurred by him in operating an automobile 
owned by him while used as a means of conveyance i1~ attending a meeting of said· 
board. 

COLUMBUS, OHIO, August 20, 1915. 

BoN. A. L. DuFF, Prosecuting Attorney, Port Clinton, Ohio. 
DEAR SIR :-I have your letter of August 4, 1915, which is as follows: · 

"A. 0. Dehn, county school superintendent, has submitted the follow- · 
ing facts to me and has asked a, ruling on the same. 

"The members of our county board of education all live at some 
distance either from interurban lines or railroads, and it is. necessary for., 
them to provide some means for getting to and from train. They are 
accustomed to using their own automobiles for this purpose, and Mr. Dehn 
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wishes to know whether such individual owner of an automobile is entitled 
to make a reasonable charge for the usc of his own machine as a means 
of conveyance?" 

Section 4734, G. C., as amended in 104 0. L., 137, provides: 

"Each member of the county board of education shall be paid his 
actual and necessary expenses incurred during his attendance upon any 
meeting of the board. Such expenses, and the expenses of the county 
superintendent, itemized and verified shall be paid from the county board 
of education fund upon vouchers signed by the president of the board." 

In opinion No. 618 of this department rendered to the bureau of inspection 
and supervision of public offices, under date of July 17, 1915, I have held that a 
county board of education may allow the county superintendent an amount sufficient 
to cover the actual and necessary expense incurred by him in maintaining and 
operating an automobile owned by him and used in the discharge of his duties, 
having due regard for the extent of such use in public and private business. 

In conformity with the above holding, I am of the opinion, in answer to 
your question, that a member of a county board of education is entitled to re­
imbursement for the actual and necessary expense incurred by him in operating an 
automobile owned by him, while used as a means of conveyance in attending a 
meeting of said board. 

751. 

A copy of the opinion above referred to is enclosed. 
Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 

DENTAL BOARD-EDUCATIONAL QUALIFICATIONS APPLICABLE TO 
THOSE DESIRING TO PRACTICE DENTISTRY IN OHIO-EDUCA­
TIONAL QUALIFICATIONS PRESCRIBED BY SECTION 1321-1, G. C., 
SUPRA NOT ESSENTIAL FOR ENTRANCE TO DENTAL COLLEGE. 

·The educational qualifications prescribed by section 1321-1, G. C., supra should 
not be exacted as a condition of matriculation in a dental college. Such qualifica­
tions apply only to applicants for license to practice dentistry. 

CoLUMBUS, OHIO, August 21, 1915. 

HoN. R. H. VoLLMAYER, Secretary, Ohio Dental Board, Toledo, Ohio. 
DEAR Sm :-I have your letter of the date of August 9, 1915, and quote there­

from as follows: 

"I ask you to give us a ruling upon section 1321-1 on page 3. 
"Firstly, as to whether the certificate mentioned in lines 3 and 16 must 

show that the fifteen high school units shall be possessed by the applicant 
at t)le time he presents his application for a certificate to the state super­
intendent of public instruction, which time is designated by the examining 
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board as subsequent to graduation; or whether he must have fifteen units 
of high school credit at the time he enters dental college, three years in 
advance of the above date. 

"As we read the law, no mention is made of the time of matricula­
tion, as a date for filing applications or for completing high school units. 

"I understand also that in the universities of the state, the school 
laws governing such universities take precedence over any dental law 
which is passed. In these there is a provision by which a student may 
enter any department with less than fifteen high school units, and be 
allowed ~ne year's time to complete the entrance requirements and while 
attending the freshman college course. If that is so, the dental depart­
ment of the Ohio State University and the department of dentistry of 
Western Reserve University would have the privilege of allowing dental 
students to enter and make up certain units during their freshman dental 
course, and. if a construction were placed upon this section requiring fifteen 
high school units to be possessed by the applicant at the time he enters 
dental college, the new dental law would not be of uniform application. 

"The second question upon which I should like to have a ruling, is as 
to whether the state superintendent of public instruction is given power 
to examine and pass upon the preliminary educational credentials of other 
students than those presenting applications for examination to the Ohio 
state dental board. Many students come to the dental schools of this 
state with no intention of practicing in this state, and one-half of the 
graduates of this school probably will not take examination before the 
Ohio state board. 

"Will you please rule as to whether or not the Ohio state dental 
board or the state superintendent of public instruction will have juris­
diction in any way over such students? * * * 

"At the same time I wish you would also give me an opinion as to 
the proper interpretation of the last sentence in section 1321-1 which reads, 
'this shall not apply to students already enrolled in accredited dental col­
leges.' Would a student who (as an example) matriculates in any dental 
college before the 18th of this month, but does not actually enter upon 
his studies until the fall term in October, be entitled to any consideration? 

"Section 1329-1 forbids the practice of dentistry under a company, 
association or corporation name. W auld it be lawful for a dentist to ad­
vertise "by a sign in front of his office that he is doctor so and so, successor 
to The Red Cross Dental Parlors "or Union Painless Dentist, etc., or could 
he advertise this fact by hand bill or newspaper? 

"Section 1321-1 sets a standard of general education that is to be re­
quired of all applicants who wish to practice dentistry in Ohio. This law 
will affect the students who enter dental colleges this year. This section 
seems to conflict with section 7658 somewhat, and section 7659. Would it 
be proper for us to require the colleges to exact credentials according to 
_section 1321-1? If a college should require this standard, could an ap­
plicant claim the privilege of entering the school provided he has the 
qualifications set forth in sections 7659 and 7658 ?" 

The first two questions submitted in the foregoing communications may be 
properly considered together. and paraphrased may be stated as follows: Is the 
certificate of the state superintendent that an applicant is possessed of a general 
education equal to that required for graduation from a first grade high school in 
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this state, required before said applicant enters a dental college or before said 
applicant takes the examination required by the state dental board for a license 
to practice dentistry within this state, and 

(2) Is the state superintendent of public instruction given power to examine 
and pass upon the preliminary educational credentials of students other than those 
presenting to the Ohio state dental board applications for said examination? 

The statutes which refer to and cover examination for license to practice 
dentistry within this state. are found in section 1321, G. C., and 1321-1 as found in 
vol. 105-106 0. L., at page 298. 

Section 1321, G. C., provides: 

"Each person who desires to practice dentistry within this state shall 
file with the secretary of the state dental board a written application for a 
license and furnish satisfactory proof that he is at least twenty-one years 
of age, of good moral character, and present evidence satisfactory to the 
board that he is a graduate of a reputable dental college, as defined hy 
the board. Such application must be upon the form prescribed by the 
board and certified by oath." 

Section 1321-1 provides: 

"The applicant shall also present with his application a certificate of 
the state superintendent of public instruction, that he is possessed of a 
general education equal to that required for graduation from a first 
grade high school in this state. Said superintendent of public instruction 
shall issue a certificate without examining the applicant, provided said 
applicant presents to him one of the following credentials: A diploma 
from an approved college granting the degrees of A. B., B. S. or equivalent 
degree; a certificate showing graduation from a high school of the first 
grade, or from a normal or a preparatory school, legally constituted, after 
four years of study; a teacher's permanent or life high school certificat!!; 
a certificate of admittance by examination to the freshman class of an ap­
proved college granting the degree of A. B., B. S., or equivalent degree. 
In the absence of the foregoing credentials and before issuing such certificate 
the applicant shall be examined by said superintendent of public instruc­
tion, in such branches as are required from a first grade high school 
and to pass such examination shall be sufficient qualification to entitle 
such applicant to a certificate; provided, however, that the superintendent 
of public instruction may designate any county superintendent of schools 
to hold such examinations at such times and places as may be necessary 
or convenient. The fee for such examination shall be three dollars and the 
fee for certificate shall be one dollar, both ·payable to said superintendent 
of public instruction and by him paid into the state treasury to the credit 
of the general revenue fund. Granting of certificates by examination by 
said superintendent of public instruction, and acceptance by said super­
intendent of certificates of admittance by examinations to the freshman 
class of approved colleges granting the degree of A. B., B. S. or equivalent 
degree, shall cease after January first, 1919. This shall not apply to students 
already enrolled in accredited dental colleges." 

It will be obsen'ed that the hvo foregoing sections relate solely to applicants 
for a license to practice dentistry within this state. Xo language can be found or 
reference made in either section that can be construed as connecting the provisions 
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of these sections with any requirements for admission to any dental college in 
this state. The educational certificate required by the last section from the state 
superintendent of public instruction applies only to an applicant for a license to 
practice dentistry and cannot be connected in any way with any requirements that 
any dental. college may make for admission therein. These observations also 
answer the second inquiry regarding the power of the state superintendent of 
public instruction to examine and pass upon the preliminary educational cre­
dentials of students other than those presenting applications for examination to the 
state dental board. 

As before observed, the provisions of these statutes are intended to apply only 
to applicants for license from the state dental board of this state and do not 
concern students who intend to take examination elsewhere and have no in­
tention of practicing dentistry within this state. 

Your next question refers to the provision contained in the last sentence of 
section 1321-1, which reads as follows: "This shall not apply to students already 
enrolled in accredited dental colleges." And the precise point of your question seems 
to be whether or not matriculation is enrollment. My conclusion is, from the 
sense in which this provision is placed in this statute, that it is not. Enrolled, as 
used in this paragraph, evidently is intended by the legislature to apply to those 
students who have actually taken some instruction in accredited dental colleges. 
The purpose of this provision is to give such students, who from some cause have 
been unable continuously to pursue their college course, the right at any time 
after January I, 1919, when their course has been completed, to avail themselves 
of the privileges of this section. 

I therefore conclude that in the case you mention the mere fact that the student 
matriculated without actually entering upon his studies will not avail to exclude 
him from the provisions of this section. 

Your next inquiry involves an interpretation of section 1329-1 which provides 
as. follows: 

"It shall be unlawful for any person or persons to practice or offer 
to practice dentistry or dental surgery, under the name of any company, 
assa<;iation, or corporation, and any person or persons practicing or offer­
ing to practice dentistry or dental surgery shall do so under his name 
only; any person convicted of a violation of the provisions of this section 
shall be fined for the first offense not less than one hundred dollars, nor 
more than two hundred dollars, and upon a second conviction therefor, 
his license may be suspended or revoked as provided in section 1325 of 
this act." 

This section makes it penal for any person or persons to practice or offer 
to practice under the name of any company, association or corporation. In the 
.:ase submitted, the person described is practicing and offering to practice under 
his own name, and in compliance with the provisions of the statute above. The 
addition of the words "successor to, etc.," does not change his identity nor does it 
identify the company with him. These additional words are purely narrative and 
cannot be interpreted as denoting a continuation of a former condition or a declara­
tion of a present situation. 

Your last inquiry involves two questions which may be separately stated thus: 

"!. Would it be proper for us to require colleges to exact educational 
credentials for admission according to section 1321-1, supra? 

"2. If a-· college should require this standard. could an applicant claim 
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the privilege of entering the school provided he has the qualifications set 
forth in section 7659, G. C., and section 7658, G. C.?" 

Referring to these questions in the order named, I am of the opinion it would 
not be proper for you to exact, as a condition of matriculation in a dental college, 
the educational qualifications prescribed by said section 1321-1, supra, which, as 
before observed, apply only to applicants for license to practice dentistry. I 
reach this conclusion for the reason that the legislature in enacting said section 
1321-1 plainly intends it shall apply only at the time of the examination for a 
license to practice dentistry and then only to such persons who take said examina­
tion for license to practice in this state. The adoption of such requirements by 
your board would not be in harmony with the legislative plan, and doubtless would 
prevent many students, who are not expeding to practice in this state, from entering 
colleges here. It would also interfere with many home students who expect to 
take their professional and literary training contemporaneously in our state colleges. 

The above observations apply with equal force to the voluntary adoption of such 
requirements by colleges, as suggested in your second question. A careful reading 
of the two sections 7658, G. C., and 7659, G. C., will show that the former section 
makes provisions for admission to a dental college without examination, if the 
applicant is the holder of a diploma from a high school o"f the first grade. This 
provision is identical with the requirement of section 1321-1, and there could be 
no conflict as between those two sections. Section 7659, G. C., however. provides 
for qualifications which will entitle an applicant to take an examination for ad­
mission to a dental college. It cannot be assumed that the legislature, in the 
enactment of section 7659, intended to fix a lower standard for admission to a 
dental college by examination than that required by the provisions of section 7658. 
The requirement of section 7659, as above observed, is. to fix maximum qualifica­
tions to be required before an examination can be taken. If the examination itselfi 
requires such qualification as may be possessed by the applicant who is admitted 
without examination under section 7658, I see no reason for the applicant to com­
plain. In other words, I do not construe section 7659 as in effect making a lower 
standard for admission to a dental college than section 7658, and as said last 
section observes the same standard as section 1321-1, it would appear that a 
college could voluntarily adopt the requirements of the last section as a standard 
of admission. Of course, these observations refer only to colleges coming under 
the provisions of said sections 7658 and 7659, G. C., and do not apply to colleges 
excepted under the provisions of these sections. 

752. 

Respectively, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR ROAD IMPROVEMENTS, HENRY, 
MAHONING AND PORT AGE COUNTIES. 

CoLUMBUS, OHIO, August 21, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 19, 1915, transmitting to 

me for examination final resolutions as to the following roads: 
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Henry county-Wauseon-"Napoleon rd., Pet. 1'\o. 1064, I. C. H. No. 296; 
l\Iahoning county-Akron-Canfield rd., Sec. "P," Pet. X o. 1651, I. C. 

H. Xo. 87; 
Portage cotmty-Akron-Youngstown rd., Pet. No. 948, I. C. H. ~o. 18. 

I find these resolutions to be in regular form and am returning the same 
with my approval endorsed thereon. Respectfully, 

753. 

Eow ARD C. TuRNER, 
Attorney General. 

CONTRACTOR HAS RIGHT TO RELY UPON INFORMATION FUR­
~ISHED BY STATE HIGHWAY COMMISSIONER-SUCH INFORMA­
TION MUST HARMONIZE WITH PLANS, ETC., ON FILE-NOTICE 
TO CONTRACTORS SHOULD CLEARLY STATE WHAT IS INTEND­
ED TO BE IMPROVED-CORRESPOND WITH PLANS . 

. A contractor, in bidding for the work of improving a section of an inter­
county highway, has a right to rely on the information furnished by the state 
highway ·commissioner in so far as the same is in keeping with the plans, profiles 
and specifications for said improvement on file in the office of the county commis­
sioners and in the office of said state highway commissioner and, if it is intended 
that the bridges and wlverts to be constructed are to cover a greater mileage 
than that of the roadway proper, it should be clearly stated in the notice to con­
tractors and shown on said plans and profiles. 

CoLUMBUS, OHio, August 21, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your letter of July 31st, which is as follows: 

"The State Highway Department received alternative bids on water· 
bound macadam and concrete for the Hicksville-Defiance road, I. C. H. 
420, petition 574, in Hicksville and Mark townships, June 2, 1914. 

"The bids for water-bound macadam were intended to cover 33,300 
lineal feet, or 6.30 miles while concrete bids were for 26,723 lineal feet, 
or 5.06 miles. The estimates submitted to the bidders for bridges and 
culverts were exactly the same, .both in respect to quantities and total ·cost 
for both macadam and concrete construction. 

"Clemmer & Johnson, Hicksville, Ohio, were the low bidders on 
concrete and were awarded the contract for that type of construction. 
After the work of construction had begun, the contractors maintained that 
they were not to construct the bridges and culverts for more road than 
was covered by the concrete pavement, namely, 26.723 lineal feet, or 5.06 
miles. They claim that was their understanding from the advertisement, 
as you will see by their letter of May 11, 1915. You will note cppy of 
the advertisement as it appeared. They also say in this letter, that the 
profile is marked end of contract at station 267-23. Please note that the 
notation appearing at station 267-23 reads: "End Sec. No. 1 if concrete be 
adopted." As a matter of fact, the quantities appearing under bridges 
and culverts, covers a distance of 35,965 lineal feet of road, or 6.81 miles. 
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"At the time the plans and estimates were made the highway depart­
ment contemplated building more road than they afterwards found they 
had funds to construct; consequently, the macadam was reduced to 6.30 
miles, and the concrete to 5.06 miles, but the bridges and culverts remained 
the same, covering a distance of 6.81 miles. · 

"The intention of the highway department was to construct the bridges 
and culverts on more road than would be covered by either the macadam 
or the concrete road improvement. 

"Under the form of advertisement, plans, specifications and estimates, 
can the contractors be required to construct bridges and culverts for more 
than 5.06 miles, the length of the concrete road? 

"If so, can they be required to build these structures for a distance 
of 6.81 miles, as contemplated and represented by the quantities under 
"Bridges and Culverts?" 

"The state highway department has asked the contractors, Clemmer 
& Johnson, to construct the structures, as represented by quantities under 
"Bridges and Culverts," of estimate sheet attached to the contract and 
specifications. They have constructed only those structures on the 5.06 
miles covered by the concrete road, and advise us that they believe this is 
all that is covered by their contract. 

"The files of the state highway department bearing on this matter 
are very voluminous, and if Mr. Duncan can conveniently call, I will gladly 
assist him in getting out such information as may be found in them. 

"We respectfully ask your opinion in this matter at your earliest con­
venience." 

You enclose a letter addressed to me, from the firm of Clemmer & Johnson, 
under date of July 30th, which is in part as follows: 

"The plans for the above mentioned improvement were originally 
made to include 6.3 miles of water-bound macadam road and bridge work 
for that distance. Alternate bids were received by the state department 
for 5.06 miles of concrete road, and the approximate estimate for the 
concrete included the roadway for 5.06 miles and bridges for 6.3 miles, 
but the notice to contractors only included 5.06 miles of road and bridge 
work, and the profiles were marked by the state department 'End of Con­
tract' at 5.06 miles. \Ve were the successful bidders for the work in 
question and, believing that the state department had overlooked changing 
their approximate estimate to exclude the 1.24 miles of bridge work, relied 
on the notice to contractors and the profiles and completed the work 
accordingly with concrete road and bridge work for the distance of 5.06 
miles, just as we supposed we had contracted to do. \Ve did not consider 
the 1.24 miles of bridge work when making our bid nor at any other 
time, for we supposed that if this extra work was intended to be included 
it would have been plainly stated in the notice to contractors, and shown 
on the profiles, and it is very unusual to construct bridges beyond the end 
of the paved road, and this is especially true when it is understood that 
the Hicksville-Defiance road is being built in separate sections. 

"\Ve are sure that no other contractor for this work, who figured on 
the same, included the 1.24 miles of extra bridge work, and we are in a 
position to furnish affidavits from certain of these contractors to this 
effect." 
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Upon examination of the files in your department relating to the improvement 
of section :;.Jo. 1 of the Hicksville-Defiance road, I find in file Xo. 142 a copy of 
the notice to contractors, a copy of the specifications for said improvement with 
concrete, a copy of the contract between the state and the firm of Clemmer & 
Johnson, a copy of the bond given by said firm and a copy of the approximate 
estimate of the state highway commissioner, of the cost of constructing the 
roadway proper and a separate estimate of said state jlighway commissioner of 
the cost of constructing bridges and culverts. 

I understand that at the time the notice to contractors, inviting sealed pro­
posals for grading and paving of the roadway and for constructing the bridges 
and culverts of said section No. 1 of the above described highway, was published,. 
your department, in conformity with its rule of procedure, issued to all prospective 
bidders who made application therefor two folders, one containing the data found 
in file No. 142 as above set forth, the other containing practically the same data 
except that the notice to contractors and the specifications called for water-bound 
macadam instead of concrete, and the length of section No. 1, as described in said 
notice, was 6.30 miles instead of 5.06, the length of said section as described in the 
notice to contractors for concrete work, and that the estimated cost of construction 
was different. 

. The copy of the notice to contractors for proposals on concrete work is in 
part as follows : 

"Sealed proposals will be received at the office of the STATE HIGH­
WAY COMMISSIONER AT COLUMBUS, OHIO, until two o'clock 
p. m., June 2, 1914, for grading and paving the roadway and for con­
structing the bridges and culverts, as follows: 

"Defiance Co., Pet. 574, I. C. H. 420; paving with concrete Hicksville­
Defiance road, Hicksville and Mark Twps. Length 26,723 feet or 5.06 
miles. Width of paving 15 feet. Estimated cost of construction, 
$56,138.51." 

The copy of the notice to contractors for proposals on water-bound macadam 
1s in part as follows : 

"Sealed proposals will be received at the office of the STATE HIGH­
WAY COMMISSIONER AT COLUMBUS, OHIO, until two o'clock 
p. m., June 2, 1914, for grading and paving the roadway and for construct­
ing the bridges and culverts, as follows : 

"Defiance Co. Pet. 574, I. C. H. 420, paving with w. b. macadam, 
Hicksville-Defianee road, Hicksville and :Mark townships. Length 
33,300 feet or 6.30 miles. Width of paving 15 feet. Estimated cost of 
construction $53,951.05." 

There is nothing in said notices that would in any way lead a bidder to 
believe that the 5.06 miles, in case concrete should be adopted, or the 6.30 miles, 
in case water-bound macadam should be adopted, did not include all the bridges 
and culverts to be .considered in bidding for the work. 

~Ioreover, the Hicksville-Defiance road is being improved in separate· sections 
and an examination of the profile shows the following notation appearing at 
station 267-23: 

"End of Sec. No. 1 if concrete be adopted." 
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\Vhile the approximate estimate of the state highway comm1ss1oner of the 
cost of constructing the bridges and culverts, issued to bidders for concrete was 
the same as that issued to bidders for water-bound macadam and, as stated by you, 
covered 6.81 miles, I note that said approximate estimate was prefaced by the 
following statement: 

"The estimates below are only approximate, although the result of 
calculations, and the contractor must be responsible for his own data on 
which to base his bid." 

As stated by Mr. Clemmer, of said firm of Clemmer & Johnson, this statement 
to bidders, taken in connection with the fact that the notice to contractors for 
concrete work plainly limits the construction of bridges and culverts to 5.06 miles, 
and the further fact that the notation on the profile shows section No. 1 of said 
road as limited to said length of 5.06 miles, in case concrete should be adopted, 
caused said firm of Clemmer & Johnson in bidding for the work on said section 
No. l, in response to the aforesaid notices and after having examined the plans, 
profiles and specifications for said work, to submit their bid for said construction 
work with the understanding that should the contract be awarded to their firm 
only such bridges and culverts were to be constructed as were included within the 
5.06 miles, the length of said section No. l. 

Mr. Clemmer further states that the 1.24 miles of bridge work, the difference 
between the 5.06 miles, in case concrete should be used, and the 6.30 miles, in case 
water·bound macadam should be used, was not taken into consideration by them 
at the time they estimated the cost of· the construction work, on which estimate 
they based their bid. 

As stated by you, at the time the plans and estimates were made, the highway 
department contemplated building more road than they afterwards found they 
had funds to construct and the department determined to reduce' the lengths of the 
section to be improved to 6.30 miles, for water-bound macadam, or 5.06 miles, .for 
concrete. The bidders were not advised that the state highway department, in 
issuing its notices for sealed proposals for said construction work, intended that 
the construction of bridges and culverts should cover 6.81 miles as originally 
planned, and there is nothing on the plans and profiles that evidence such intent. 

While the approximate estimates of the cost of constructing bridges and 
culverts, as issued to bidders, was the same for water-bound macadam as for 
concrete, and it might be argued that this was notice to said bidders that the 
state highway department intended that the construction of said bridges and 
culverts should cover a greater mileage than the respective lengths set forth in 
the aforesaid notices, in view of the fact that the bidder was required to secure 
his own data on which to base his bid, and the further fact that the mileage, on 
which the estimate of the state highway commissioner of the cost of constructing 
said bridges and culverts was based, was greater than that ~et forth in either of 
the aforesaid notices, I do not think that said estimate of the state highway 
commissioner, as furnished to the bidders, was a sufficient notice of said intention 
of the state highway department that the work of constructing said bridges and 
culverts should cover a greater mileage than the length of the roadway proper. 

The firm of Clemmer & Johnson had a right to rely on the information 
furnished by the state highway commissioner, in so far as the same was in keeping 
with the plans, profiles and specifications for said improvement, and if the extra 
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work of constructing bridges and culverts was intended to be included in the 
contract it should have been clearly stated in the notices to contractors and should 
have been shown on the profiles. 

I am of the opinion, therefore, that said firm cannot be required to construct 
bridges and culverts for more than 5.06 miles, the length of the concrete improve­
ment designated as section No. 1 of the Hicksviiie-Defiance road. 

754. 

Respectfuiiy, 
EDWARD c. TURNER, 

Attorney General. 

MUNICIPAL CORPORATION-WHEN VILLAGE DESIRES TO ERECT A 
MUNICIPAL LIGHT PLANT AND THERE IS SUCH A PLANT 
ERECTED BY "ANY PERSON, COMPANY OR PERSONS OR COR­
PORATION," WHICH "IS WILLING TO SELL," VILLAGE MUST 
PURCHASE SAID WORKS SO ERECTED-IF NO AGREEMENT CAN 
BE REACHED, VILLAGE MUST APPROPRIATE-FRANCHISE TO 
ERECT AND OPERATE ELECTRIC WORKS DOES NOT GIVE 
OWNER EXCLUSIVE RIGHT. 

1. Under the provisions of section 3990, G. C., when a village desires to erect 
electric works at the expense of the village, and such works have already been 
erected by "any person, company of persons or corporation," to whom a franchise 
to erect the same has been granted, if such "person, compa11y or persons or cor­
poration" is willing to sell, the village must purchase said works so erected. If no 
agreement can be made as to comp.ensation therefor, the village must proceed 
to appropriate said works. 

2. The grant of a franchise to erect and operate electric works in a village 
does not give the owner or owners thereof exclusive rights theretmder. Other 
franchises of the same character may be granted by the municipality if it considers 
it expedient so to do. 

CoLUMBUS, OHio, August 23, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of a letter from the solicitor of Newton Fails, 

Ohio, desiring my opinion upon the questions therein stated, which I consider of 
sufficient public importance to warrant my addressing said opinion to you. His 
letter is as foiiows: 

"As solicitor for the viiiage of Newton Fails, Ohio, I desire to submit 
for your opinion a question which has been referred to me by the viiiage 
council. 

"In the year 1904, the then council of the -viilage deeming it necessary 
to provide for the lighting of streets, public buildings, and the accommo­
dation of the inhabitants of the viiiage, advertised for bids for the fur­
nishing of the same. One ]. vV. Carr put in a bid, a copy of which is 
hereto attached and marked 'Exhibit B.' June 14, 1904, the council passed 
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an ordinance, a copy of which marked 'Exhibit A' is hereto attached. By 
this ordinance a franchise running for twenty (20) years was granted to 
said Carr. July 1, 1904, council adopted a resolution, a copy of which 
marked 'Exhibit C' is hereto attached. By this resolution the mayor was 
authorized to enter into a contract with said Carr to run for the period 
of ten (10) years, a copy of said contract, marked 'Exhibit D' is hereto 
attached. This contract has expired by limitation as provided therein, but 
the franchise has about nine (9) years yet to run. 

"Under his contract Carr erected a small plant, set poles, strung wires 
and for the period of the ten (10) years carried out his part of the 
contract. 

"At the expiration of Carr's term, the present council again advertised 
for bids. Several bids were received, Carr among other bidders. Council 
considering the bids too high rejected them and decided that it would be 
for the interest of the village to erect and operate its own light plant. 
(The village already owns and operates its water plant.) 

"The question is, can the village, under existing circumstances, erect 
and operate a lighting plant of its own, independent of the Carr franchise, 
without first purchasing of Carr his old and now out of date plant? 

"Section 3990 of the General Code, reads in part as follows: 'The 
council of a municipality may, when it is deemed expedient and for the 
public good, erect gas works or electric works at the expense of the cor­
poration, or purchase any gas or electric works already erected therein, but 
in villages where gas works or electrical works have already been erected 
by any person, company or persons, or corporation, to whom a franchise to 
erect and operate gas works or electric works has been granted, and such 
franchise has not yet expired, the council shall, with the consent of the 
owner or owners, purchase such gas works or electric works already 
erected therein, * * *.' And further provided what is to be done in 
case a village and the owner cannot agree. 

"Section 3990 of the General Code, is a re-enactment of section 2486 of 
the Revised Statutes, as amended May 12, 1902. See Laws of Ohio, Vol. 
95, page 599. 

"The well considered case of State ex rei. v. The City of Hamilton, 
found in Ohio State Reports, Vol. 47, page 52, and cited in the case of 
State ex rei. v. Toledo, found in Ohio State Reports, Vol. 48, page 112, 
would appear to settle the question were it not for the fact that these cases 
were decided prior to the amendment of section 2486 by the act passed 
May 12, 1902. I am aware of the ruling of your predecessor in the case 
of the village of Middleport, a somewhat similar one, found in Vol. 2, at 
page 1962, Annual Report of the attorney general. But there is this 
difference between the Middleport case and that of X ewton Falls. In the 
Middleport case the contract had not expired and in the Newton Falls case 
it has. 

"Section 3809 of the General Code, among other things, limits the 
period of time for which council may enter into contracts for lighting of 
streets, etc., to ten years. 

"Under these conditions and in view of the statute now in force, what 
can the village do? Is the word 'shall' as used in section 3990 mandatory 
or no? If it is, then the village of X ewton Falls must either purchase th.e 
old and out of date plant of Carr or make a new contract with the lowest 
bidder, neither of which is desired. And again, suppose that Carr is not 
the lowest bidder for the new contract. What is there in the statute to 
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prevent the present council from granting a new franchise to some other 
person or company, and entering into a new contract? An early opinion 
will be very much appreciated." 

The full provisions of section 3990, G. C., above referred to, as amended. 

"The council of a municipality may, when it is deemed expei:lient and. 
for the public good, erect gas works or electric works at the expense of 
the corporation, or purchase any gas or. electric works already erected 
therein, but in villages where ggs works or electrical works have already 
been erected by any person, company of persons, or corporation, to whom 
a franchise to erect and operate gas works or electric works has been 
granted, and such franchise has not yet expired, the council shall, with 
the consent of the owner or owners, purchase such gas works or electric 
works already erected therein. If the council and owner or owners of 
such gas or electric works are unable to agree upon the compensation 
to be paid therefor, the council may file in the probate court of the county 
where such gas works or electric works are located, a petition to appro­
priate such gas works or electric works, and thereupon the same pro­
ceedings of appropriation shall be had as is provided for the appropriation 
of private property by a municipal corporation. A municipal contract 
existing between any village and such person, company of 11ersons or 
corporation for the public or street lighting shall be considered as an 
element of value in fixing the compensation to be paid for such gas 
works or electric works." 

In the opinion of this department found in volume II of the attorney general's 
report for the year 1912, page 1962, referred to in this letter, section 3616, G. C., 
is quoted as reflecting upon the general powers of municipalities, and section 3618 
is quoted as providing specifically for the establishment, maintenance and operation 
of municipal lighting, power and heating plants, and section 3990, supra, is quoted. 
General Hogan then observes : 

"I think it will not be controverted. that no municipality has the right, 
and never did have, under the municipal laws, to grant an exclusive fran­
chise to any electric or waterworks company. 

"This being so, the municipality has never· parted with its right to 
construct its own waterworks, or electric light plant; and can operate 
the same in competition with existing plants, except it must purchase the 
electric light plant." 

1 am in full accord with these observations and I am unable to see in what 
manner the expiration of the contract referred to in this letter can effect the right 
of either the municipality or the contractor under the provisions of section 3990, 
supra. The conditions named in this statute are based wholly upon the existence 
of a franchise and not of a contract for. lighting the municipality, that may subsist 
between the· parties, nor can the situation . in any way be affected by the fact that 
such a contract has expired. 

It might well be observed that the income from the contract with the munici­
pality ordinarily forms a very small proportion of the earnings of a light. plant. 
This, of course, cannot change the provisions of the statute. The. onlv legal effect 
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of the expiration of a contract with the municipality is to eliminate that contract 
as a factor in determining the value of the company's plant in case of an appro­
priation proceeding, as provided in the last clause of said statute. 

Therefore, following the rule announced in the former opinion, the municipality 
in question may establish, maintain and operate electric works, and if the owner of 
the present plant is willing to sell, the municipality must purchase said plant. If 
no agreement can be made as to compensation, the municipality must appropriate. 

Coming now to consider the last question submitted in this letter, there is 
nothing in section 3990, G. C., or in any other statute of this state, which gives 
the owner of this franchise the exclusive right against the world to operate a 
light plant in Newton Falls. As observed in the opinion quoted, no municipality 
has the right, and never did have, under municipal laws, to grant an exclusive 
franchise to any electric company. Therefore the municipality of Newton Falls 
is free to grant a franchise to one or as many persons or companies as it may 
deem expedient, and may contract with the same for its municipal lighting (the 
contract with the present plant having expired) independent and regardless of any 
franchise that said plant may now hold. 

I think the foregoing observations answer all the questions submitted in this 
letter. 

755. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-NO AUTHORITY TO CO-OPERATE 
WITH COUNTY ROAD IMPROVEMENT ASSOCIATION IN GIVING 
STATE FUNDS TO BUILD OR ASSIST IN BUILDING ROADS IN 
SUCH COUNTY-MONEY CANNOT BE USED UNDER DIRECTION 
OF ASSOCIATION-PORT AGE COUNTY. 

The state highway commissioner has no authority in law to co-operate with 
a county road improvement association by giving it state funds to bttild or assist 
i11 building one or more of the roads in such county, the money to be used under 
the supervision and directioa of such association. 

CoLUMBus, OHIO, August 23, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-1 have your letter of August 2, 1915, in which is enclosed a letter 

addressed to you from B. F. Batchelder, chief engineer, The Portage County Im­
provement Association, which is as follows: 

"Herewith are enclosed itemized statements and the distribution of 
same of the expenses incurred and paid by the Portage county road com­
mission for the completion of that portion of the east and west center 
road in Deerfield township, known as road No. 87 H, from Deerfield Center 
to- Deerfield Station, length 1.4 miles. 

"The work on this road was commenced in the year 1914, under an 
arrangement with the state highway commissioner and the amount of 
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$4,000.00 was appropriated by the state as its portion of the repairs on this 
road. During the year 1914, there was expended on such repairs $3,042.34 
of the state's portion, and on December 10, 1914, the balance of the appro­
priation, $957.66 was returned to Mr. J. R. Marker, former state highway 
commissioner, with the understanding that the amount was to b~ avail­
able during the season of 1915 for the completion of the repairs on the 
road in question. 

"The repairs on this road have now been completed and the cost and 
expenses of the same as indicated in the enclosed statement have been 
paid by the Portage county road commission for which payments receipted 
bills and payrolls are now on file with the county auditor of Portage 
county. 

"The aggregate amount expended during the year 1915 on this road 
is $1,550.63 of which amount under the arrangement above mentioned, the 
state's portion would be $957.66, the balance $592.97 will remain a charge 
to be borne by the Portage county road commission. 

"Will you please take this matter up and advise us as to what data 
if any Jou will require in the making of the transfer of the above noted 
balance returned last year to the state highway department, viz., $957.66 
to the Portage county road commission." 

You ask to be advised whether, as state highway commissioner, you may law­
fully place to the credit of the Portage County Improvement Association said sum 
of $957.66. 

I understand that a commission was organized in Portage county under author­
ity of section 6886-1 of the General Code, being section 1 of the act of the general 
assembly as found in 103 0. L., 732, and entitled "An act to permit any person, 
persons, firm, partnership, corporation or association of persons to contribute a 
fund for the purpose of assisting in the improvement of highways and to provide 
for commissions for improving the same." 

Section. 6886-1, G. C., provides: 

"When the county commissioners of any county have determined to 
improve one or more highways within such county and any person, persons, 
firm, partnership, corporation or association of persons desire to con­
tribute a fund for the purpose of assisting in the improvement of such high­
way, such fund to be not less than ten per centum of the total cost of 
such improvement, the said person, persons, firm, partnership, corporation, 
or association may apply to a judge of the court of common pleas of the 
county, who may appoint four suitable and competent freeholders of the 
county who shall, in connection with the county commissioners, constitute 
a commission for the purpose of the improvement of such road and serve 
until its completion." 

Sections 6886-2 to 6886-11, inclusive, of the General Code, being sections 2 to 
11, inclusive, of the aforesaid act, vests in said commission the authority to improve 
one or more of the highways of said county. 

Section 6886-12, being section 12 of said act, provides as follows: 

"Whenever, in any county in the state, there shall be a bona fide, 
voluntary association, either incorporated, or unincorporated, not for profit, 
of not less than one thousand citizens of any county, one of the purposes 
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of which organization is the improvement, maintenance and repair of the 
public highways of said county, the commission as provided for in section 
one of this act, having the right to expend money in grading, draining, 
curbing and improving county and state highways by the use of gravel, 
macadam, stone, brick, slag or other material, or expending money for im­
proving, maintaining and repairing said highways, from the public funds 
under their charge and control, applicable for the construction, maintenance 
or repair of public highways, may, without the necessity of petition being 
presented by property owners or of advertising for competitive bids, make 
contracts with said association, or its proper representatives, to do such 
work of grading, draining, repairing and improving county or state high­
ways within said county, by the use of gravel, macadam, brick, slag or 
other material and for the betterment generally of the highways of said 
county and make payments therefor out of any road or bridge funds under 
the control of said respective boards of officials, in the treasury, or levied 
for the purpose of construction, maintaining and improving the public 
highways in said county." 

It is evident that the Portage County Improvement Association is an organiza­
tion within the meaning of the provisions of section 6886-12, G. C., as above quoted, 
and that. the Portage county road commission, organized under section 6886-1, G. C., 
has been co-operating with said Portage County Improvement Association in the 
manner and under the authority provided in said section 6886-12, G. C. 

There is, however, no provision of said act authorizing the state highway com­
missioner to co-operate with said association by giving it state funds to build or 
assist in building one or more of the roads in said county, the money to be used 
under the supervision and direction of said association, and I find no authority 
under any other statute for such use of the state funds by the state highway com­
missioner. 

I am of the opinion, therefore, that the action of Mr. Marker, former state 
highway commissioner, in placing the sum of $4,000 to the credit of said Portage 
County Improvement Association was without authority in law, and that the ex­
penditure of said sum of $3,042.34, or any part of said sum, was illegal. 

Replying to your question, I am of the opinion that, as state highway com­
missioner, you have no authority in law to place any of the state funds to the 
credit of said association. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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756. 

INSPECTION OF STEAM BOILERS-CERTIFICATE FEES MUST BE 
PAID BEFORE CERTIFIC6..TE DELIVERED-INSPECTION FEES 
PAID BEFORE INSPECTION IS ACTUALLY MADE. 

Certificate fees provided for in section 1058-21, G. C., must be paid before 
certificate is delivered. 

Inspection fees provided for in section 1058-25, G. C., mu,st be paid at time 
of inspection before inspection is actually made. 

CoLUMBus, OHIO, August 24, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of August 14th, you submitted for my written opinion 

the following proposition: 

"Must the certificate fees mentioned in section 1058-21, G. C., and the 
inspection fees mentioned in section 1058-25, G. C., be collected before the 
certificate may be issued; or may the certificate be issued and collection 
made afterwards? 

"In other words, when should said fees be collected relative to the 
time the services are performed? Many inspections are made for which 
certificates are refused on account of the condition of the boilers." 

Section 1058-19, G. C., (103 0. L., 650) provides that the owner or user of a 
boiler required to be inspected shall, after due notice, prepare the boiler for 
internal and external inspection at the appointed time, notice thereof having been 
previously given. 

Section 1058-20, G. C., (103 0. L., 650) provides that if upon making the 
internal and external inspection, the inspector finds the boiler to be in safe 
working order, with the fittings necessary to safety, and properly set up, upon his 
report to the chief inspector of steam boilers, the chief inspector shall issue to 
the owner or user thereof a certificate of inspection, stating the maximum pressure 
at which the boiler may be operated, as ascertained by the rules established by the 
board of boiler rules, and thereupon such owner or user may operate the boiler 
mentioned in the certificate for one year from the date of inspection, unless cer­
tificate shall be sooner withdrawn. 

Section 1058-21, G. C. (103 0. L., 651), after stating what the certificate of 
inspection shall contain and where it is to be placed, provides further: 

"The owner or user of a steam boiler herein required to be inspected 
shall pay to the chief inspector of steam boilers the sum of one dollar 
for each certificate issued." 

Section 1058-25, G. C. (103 0. L., 651), provides that the owner or user of a 
boiler required to be inspected "shall pay to the chief inspector upon inspection 
five dollars for each boiler .internally and externally inspected, and two dollars 
for each boiler inspected while in operation." 

Section 1058-28, G. C. (103 0. L., 652), provides a penalty for violation of 
the act, and states that, 
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"Whoever being the owner, or operator of any steam boiler, herein 
required to' be inspected, operated (operates) the same in violation of any 
provision of the law or of any rule promulgated by the board of boiler 
rules, and approved by the governor, or without having the same inspected 
and a certificate issued therefor as provided in this act, etc;, shall be fined, 
etc." 

It is to be noted, in the first place, that the law requires all boilers required 
to be inspected to be so inspected before the same are operated, and section 
1058-25 provides that the owner shall pay "upon inspection" the proper fee. 

Therefore, so far as the fee mentioned in said section is concerned, the same 
is to be paid at the time of the inspection. In other words, the payment should 
precede the services rendered. The inspector would have no authority to inspect 
the boiler until the amount of the inspection fee had been received. 

The certificate fee is provided for by section 1058-21, which requires the owner 
or user of the boiler to pay the sum of one dollar for each certificate issued. 
The certificate cannot be issued until the one dollar has been paid. 

757. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

TREASURER OF STATE-MAY NOT USE MONEYS IN HIS CASH 
DRAWER BELONGING TO STATE TREASURY FOR PURPOSE OF 
REDEEMING CHECKS IN PAYMENT OF PREMIUMS PAYABLE IN­
TO STATE INSURANCE FUND, WHEN RETURNED "NOT PAID 
FOR WANT OF SUFFICIENT FUNDS"-CANCELLATION OF ALL 
ENTRIES SHOWING PAYMENT-CAN ACCEPT NOTHING BUT 
LEGAL TENDER IN ABSENCE OF RULES BY INDUSTRIAL COM-
MISSION. . 

The treasut·er of state may not lawfully use moneys in his cash drawer belonging 
to the state treasury for the pitrpose of redeeming checks received by him in pay­
ment of premiums payable into the state insurance fund, when returned "not paid 
for want of sufficient funds" or other reasons. The cancellation of all entries 
showing paymettt is the only legal course in such event. 

In the absmce of the promulgation of rules by the industrial commission 
authorizing the acceptance of checks and the conditions thereof, the treasurer of 
state has no authority to accept anything other than legal tender as a payment into 
the state insurance fund. 

CoLUMBUs, OHIO, August 24, 1915. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of July 14, 1915, requesting my 

opinion as follows : 

"For the purpose of settling the question of the rights and privileges 
of the treasurer of state concerning bad checks issued in payment of 
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premiums due the industrial insurance ·commission, I respectfuJiy submit for 
your early opinion the following: · 

"The treasurer of state carries no funds belonging to the industrial 
commission in the state treasury vault. All obligations of the industrial 
commission are paid by check on the active depositories. 

"QUESTION. A check issued in payment of industrial premiums 
made payable to the treasurer of state is received. The treasurer reports 
the premium as paid to the commission and places the check in the bank 
for collection. In due time the check is returned marked 'not sufficient 
funds' or 'account closed.' The treasurer not having any funds to the 
credit of the commission pays the amount of the check in question out of 
the cash drawer (state funds) and carries the check as a cash item until 
lifted by the drawer thereof, or insurance cancelled by the industrial com­
mission and a refund voucher issued by the commission to the treasurer 
of state and the check lifted by them. 

"There seems to be some question as to the proper method of handling 
this question. I beJieve I would have the right to issue a check on the 
depository of the industrial commission to redeem any checks that may 
come back belonging to them and certify the transaction to the commis­
sion in the same manner as we handle their warrants in payments of 
claims. 

"Another method and the one followed up to the time of the sub­
mission of this question was, to report the bad check to the auditor of 
the commission who would on authority of the commission issue a refund 
to the treasurer of state, and take up the bad check and turn it over to 
the department of the attorney general for collection." 

I understand that you have in mind two alternative methods of dealing with 
the situation described by you, both involving the use of moneys in the cash 
drawer of the treasurer of state, which belong to the state treasury, and the reim­
bursement of the state treasury. either by the issuance and deposit therein of a 
check on the insurance fund by yourself or such issuance and deposit by the in-
dustrial commission. · 

Looking at both of these methods from the standpoint of technical law, I 
would have to advise that neither of them is legal. There is no authority of law 
for the treasurer of state using state funds to reimburse a bank which .has taken 
a bad check which has been credited as a payment to the insurance fund. The 
two funds are quite separate and distinct, and must not be commingled in any way, 
even for con':enience in bookkeeping. 

In my opinion, under the circumstances mentioned by you, there is no way 
in which the treasurer of state or the industrial commission can lawfully cash 
such a bad check for the purpose of reimbursing the depository bank. The only 
legal way in which a transaction of this sort can be carried out is to cancel the 
credit to the insurance fund and to make a corresponding credit in favor of the 
depository bank. In truth and in fact, as well as in contemplation of law, there 
has been no payment into the insurance fund within the contemplation of section 
1465-72 of the General Code (103 0. L., 82). Neither the industrial commission 
nor the treasurer of state has, strictly speaking, any authority to accept checks in 
lieu of legal tender in payment of the insurance premiums, and when a check 
is a matter of fact accepted it must be regarded as accepted provisionally only, 
subject to coJiection. So that when collection fails it is as lf no payment into 
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the fund had been made and no deposit with the depository bank had been made, 
and all entries showing payment into the fund or deposits in the depository bank 
should be simply cancelled. 

I realize that this is not the most convenient way of handling such situations. 
However, it is clear that there be a complete payment before any employer is 
entitled to the benefits of the workmen's compensation act. Such payment, in the 
absence of an enabling statute, is made only when the cash is on hand. It is dif­
ferent with payments into the state treasury under and by virtue of section 24 
of the General Code, which requires payment of checks collected by various state 
officers immediately into the state treasury. 

But section 24 of the General Code does not apply to the state treasurer nor 
to the industrial commission in the administration of the workmen's compensation 
law. So that checks are not acceptable as mediums of payment, and until the 
actual cash has been realized there is no premi•tm payment such as will protect 
the employer and enter into and become a part of the fund or any deposit thereof. 

As a matter of practice, justified by established commercial usage, certified 
checks may safely be accepted, but for the future I advise that no uncertified 
checks whatever be accepted in payment of state insurance premiums. As to past 
transactions not yet consummated I advise against the use of state treasury cash 
under the circumstances named, and recommend the cancellation of all debit 
entries or the making of such credit entries as will show the nature of the trans­
action in lieu of the use of cash, however awkward this may be as a matter of 
bookkeeping. 

I think I should say, however, in order to state my position fully, that the 
above discussion and the conclusions which I have expressed apply to the law 
as it stands without any amplification by the industrial commission under its 
power to promulgate "rules and regulations with respect to the collection, main­
tenance and disbursement of the state insurance fund," which it has by virtue of 
section 1465-55, General Code ( 103 0. L., 75). Such rules and regulations may 
authorize you as treasurer of state to receive checks, and may prescribe the effect 
which shall be given to payment by check, as by affording protection to the payer 
until and unless the check is returned unpaid; or by denying protection to him 
on account of any injury which may occur after the acceptance of such a check 
and before it is ascertained that the check is not good, or in any other way defining 
the consequences of the receipt of such check, consistently with the requirement 
that there must be an actual payment into the fund before permanent protection 
can be afforded. Such rules may not, of course, authorize you to commingle state 
funds and state insurance funds in the manner in which they have heretofore been 
commingled with a view to caring for situations of the kind described by you. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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758. 

COUNTY SURVEYOR-MAY DRIVE AUTOMOBILE OWNED BY HIS 
MOTHER IN DISCHARGE OF OFFICIAL DUTY. 

A cot~nty surveyor, when necessary in the discharge of his official duty, may 
hire an a11tomobile owned by his mother. 

CoLUMBUS, OHIO, August 24, 1915. 

HoN. CLARK Goon, Prosecuting A ttomey, Van Wert, Ohio. 
DEAR SIR:-Your letter of July 15, 1915, and your·letter explanatory thereof 

dated Angnst 10, 1915, duly received. The question submitted thereby is as 
follows: 

"Has the county surveyor the right under the statute to hire an 
·automobile from his mother?" o 

Section 2786, G. C., provides in part as follows : 

"The county surveyor and each assistant and deputy shall be allowed 
his reasonable and necessary expenses incurred in the performance of his 
official duties." 

The duties of "the surveyor being such as to require his presence in various 
parts of the county at different times, it follows that he must incur expenses for 
livery hire, and it would be assumed, of course, that he will secure such services 
in the most economical manner with due regard for efficiency. There would be no 
doubt of his authority to hire an automobile when occasion demanded, and if the 
bills therefor are reasonable the same should be paid. 

Aside from the question of good faith there would be no necessity for the 
commissioners or the auditor to inquire from whom the automobile had been hired, 
while, as in this case, the hiring of an automobile by a county surveyor from his 
mother might justify an investigation as to whether the machine really belonged 
to· her or whether it might be the property of the surveyor himself, yet, if as a 
matter of fact the machine is found to be the property of the mother, there is no 
legal reason why the bills for hiring thereof should not be paid. 

It might be added that the foregoing will not be changed by the new highway 
law which goes into effect September 6, 1915, as that law contains a· provision 
covering the payment of expenses of the county surveyor when acting as county 
highway superintendent, being a part of section 138 of said law, 106 0. L., page 
612, as follows: 

"In addition thereto the county highway superintendent and his assist­
ants when on official business shall be paid out of the county treasury their 
actual necessary traveling expenses including livery, board and lodging." 
(Sec. 7181, G. C.) · 

Specifically answering your question, therefore, I am of the op11110n that a 
county surveyor, when it becomes necessary for him in the discharge of his official 
duties to hire an automobile, may hire the same from his mother. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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759. 

ARTICLES OF Il\CORPORATIOX OF THE SECURITY AUTO::\IOBILE 
::\IUTUAL INSURANCE CO::\IPANY, APPROVED. 

CoLUMBL'S, OHIO, ·August ~4, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SrR :-I enclose herewith the articles of incorporation of The Security 

Automobile Mutual Insurance Company, with my approval attached thereto, as 
required by law. 

You will observe that the form of the certificate differs from that customarily 
used heretofore. This is because the organization of mutual fire insurance com­
panies is provided for by an act passed in 1914, and referred to in the certificate. 
Prior to that time insurance companies, other than life, could be organized only 
with a capital stock. The attorney general in affixing code numbers to this act 
used numbers which do not fall within the chapter relating to insurance companies 
other than life generally. Therefore, in order properly to refer to the legisl:Nion 
applicable to the organization of companies of this character it is necessary to 
mention the act of 1914, as well as the chapter relating generally to fire insurance 
companies. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

CoLUMBUS, OHIO, August 24, 1915. 

I hereby certify that I have examined the foregoing articles of incorporation 
of THE SECURITY AUTOMOBILE MUTUAL INSURANCE COMPANY, 
and that I find them to be in accordance with the provisions of chapter 1, subdi­
vision II, division III, title IX, part second of the General Code, and with the 
provisions of an act of the general assembly uf Ohiu entitled "An act relating 
to the organization and admission of rimtual fire insurance companies and to repeal 
sections 630, etc., of the General Code," passed February 6, 1914, approved February 
17, 1914, and filed in the office of the secretary of state February 20, 1914, the 
sections of said act being designated therein as sections 9607-1 to 9607-29 of the 
General Code; and that said articles of incorporation are not inconsistent with 
the constitution and laws of this state and of the United States. 

Eow ARD C. TuRNER, 
Attorney General. 
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760. 

ROAD DISTRICT-COMPOSED OF TWO OR MORE TOWNSHIPs-WHERE 
ONE TOWNSHIP LATER BECOMES WHOLLY INCORPORATED INTO 
AND ABSORBED BY A MUNICIPALITY, SUCH INCORPORATION DIS· 
SOLVES EXISTING ROAD DISTRICT AS TO INCURRING N:ElW OBLI· 
GATIONS BINDING UPON PROPERTY IN SUCH TOWNSHIP-CITY OF 
YOUNGSTOWN. 

Under house bill No. 159, found in 106 0. L., 201, where a road district is com­
posed of two or more townships, and one of such townships after the organiza­
tion of such road district becomes, or has become, wholly incorporated into and 
absorbed by a municipality therein, such incorporation of said township auto­
matically works a dissolution of said existing road district, insofar as the incurring 
of new obligations binding upon the property in such township is concerned. Under 
the facts presented and assuming that in the annexation of territory to the city 
of Youngstown all statutory requirements have been complied with, the act in 
question applies to the road district in Jv[ ahoning county consisting of Youngstown, 
Austintown, Jackson and Boardman townships. 

CoLUMBUs, OHIO, August 24, 1915. 

RoN. A. M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 
DEAR SIR :-I have your communications of July 26th and August 4, 1915, 

relating ·to the Heinselman bill, being house bill No. 159, amending section 7095, 
G. C., and s"upplementing section 7129, G. C., by the enactment of section 7i29·1, 
G. C. The act is found in 106 0. L., 201. 

Previous to its amendment by the Heinselman bill, section 7095, G. C., read 
as follows: 

"Not less than two nor more than four adjacent townships in any 
county, occupying contiguous and compact territory, may organize into 
road districts. Such road districts shall be governed and controlled for 
the purpose of constructing pikes and improving roads, as hereinafter pro· 
Yided by a road commission composed of one member from each town­
ship." 

The Heinselman bill amended the section by the addition of the following 
language: 

''Provided that where a road district, organized under the provisions 
of this law is composed of two or more townships, one of which after the 
organization of such road district becomes, or has become, wholly incor­
porated into and absorbed by a municipality therein, such incorporation 
of said township shall, forthwith, from and after the time when this act 
goes into effect, without further legislation automatically work a disso· 
lution of said existing roacl district, in so far as the incurring of new 
obligati~ns binding upon the property in such township is concerned. 
Any unfinished contract in such road district shall be completed under the 
supervisions of the county commissioners and paid for by them out of the 
funds of such district.'' 
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Section 7129-1, G. C., as enacted in the Heinselman bill, reads as follows: 

''Where a road district organized under the provisions of this chap­
ter is <lissolvcd by the provisions of section 70!!5, the roads built by the 
<listrict roads commissioners before said dissolution shall be kept in re­
pair by the eounty commissioners, who shall, for this purpose, levy an­
nually an amount not exceeding one-fourth of one mill upon each dollar's 
valuation of all the taxable property in said former road district.'' 

The Heinselman bill was passed April 27th, appro\·ed May 1st, and filed in 
the office of the secretary of state ~fay 3rd, and therefore went into effect August 
2, 1915. Section 7095, G. C., is expressly repealed by amended senate bill No. 
125, found in 106 0. L., 574, which bill will go into effect on September 6, 1915, 
while section 7129-1, G. C., is not expressly repealed by amended senate bill No. 
12J. It, therefore, appears that section 7095, G. C., as amended in the Heinselman 
bill, became tb.e law of the state on August 2nd, and will so remain until the going 
into effect of amended senate bill No. 125 on September 6, 1915. 

You state that there bas been a road district in Mahoning county composed 
of Youngstown, Austintown, Jackson and Boardman townships. About a year 
ago the city of Youngstown extended its territory to include the whole of Youngs­
town township. You statfi) that the road commission of the above described dis­
trict has incurred a very large indebtedness and was recently enjoined by the 
city of Youngstown from issuing any more bonds, but it does not appear from 
your communications whether the suit brought by the city is still pending or 
whether a permanent injunction has been allowed. The following language is 
quoted from your communication of July 26th: 

"There is included within Youngstown township a public park known 
as :Mill Creek park, covering about 400 acres wholly within Youngstown 
township, which park is under the control of a park commission provided 
for by a special act of the legislature creating this park. The city of 
Youngstown has no control over the park, neither do the connty r.ommis­
sioners have any control over this park. However, technically, the whole 
of the territory of Youngstown township is within the boundaries of the 
municipality of Youngstown." 

You further state that the road commissioners referred to by you are not 
disposed to submit to the terms of the Heinselman bill and that you anticipate 
some difficulty should the road commissioners attempt to continue in office, and 
that if they are permitted to remain in charge of the district and carry out the 
contracts existing when senate bill No. 125, known as the Cass act, becomes ef­
fective, it will very much complicate and interfere with the county commissioners 
of the county and the county highway superintendent in taking charge of and 
controlling the road work in ~fahoning county. 

You conclude your communication of July 26th as follows: 

''It is our opinion that upon the date of becoming effective, this Hein­
.selman bill abolishes the road districts as above described, notwithstand­
ing that Mill Creek park is in nowise controlled by the municipality and 
we believe that it was intended that the act should become operative 
where the geographical boundaries of a municipality and the township 
berome identical without respect to the fact that there may be some con­
trol within the township and municipality to some extent outside the pow­
ers of the municipality. We are somewhat strengthened in our belief be-
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cause there are other overlapping powers within the city of Youngstown 
such as the property of Mahoning county wholly controlled by the county 
authorities, and also federal property, to wit, the postoffice and federal 
county building and premises within the city of Youngstown and Youngs· 
town township and we believe that there exists in this county such a sit­
uation as was contemplated in this bilL We expect to instruct the county 
commissioners to take charge of all of the property, such as road build­
ing, machinery, material and. funds of this road district and to carry out 
all unfinished contracts and unfinished business under the provisions of 
this act and to enjoin the good roads commission; when the law becomes 
effective in the event they undertake to exercise their functions in any 
way, but would like, if possible, between now and that time to receive 
your opinion upon the whole question involved. If the county commis­
sioners may take up the work under this act, it will very nicely blend 
with the provisions of the Cass bill with which you are already familiar 
and save to the county an additional expense of at least $600.00 per 
month." 

The question of whether Mill Creek park is or is not a part of the city of 
Youngstown seeming to be the principal question involved in your inquiry, a re· 
qu~st for additional information along this line was directed to you on July 31, 
and under date of August 4th, you transmitted to this office copies of two ordi· 
minces of the city of Youngstown, one ordinance authorizing the annexation of 
certain territory to the city of Youngstown and the other ordinance accepting the 
ailowance and finding of the county commissioners in the matter. In you com· 
munication of August 4th, you also cite me to 88 0. L., 31, for the legislation un· 
der which Mill Creek park is controlled. You further state that the boundaries of 
the city of Youngstown, as extended by the local legislation referred to above, 
are identical with the boundaries of Youngstown township, with the exception 
that on the eastern side of the city a small amount of additional territory be· 
longing to the adjoining township has been included within the limits of. the mu­
nicipaiity. In other words, if Mill Creek park is to be regarded as a part of 
the city of Youngstown, then the city of Youngstown includes all of Youngstown 
township and a small part of an adjoining township; and Youngstown township 
would fall within the provision of the Heinselman act for the reason that it has 
become wholly incorporated into and absorbed by a municipality therein. 

I have carefully examined the act referred to by you and found in 88 0. L.> 
31, being an act to authorize any township in the state having a population at 
the last federal census and which at any subsequent federal census may have a 
population of 35,066 to establish a free public park. Waiving the question of 
the constitutionality of this act which might well be raised upon obvious grounds, 
it may be observed that the act which is too voluminous to permit of setting it 
forth in this opinion, does not contain any provision either expressly or impliedly 
prohibiting the subsequent annexation to a municipaJity of the territory contained 
within any part established under the act in question. I have also carefully ex· 
amined the ordinances submitted by you and do not find therein any provisions 
eviden:ci~g ·a~ int~ntion to exempt from their operation Mill Creek park or any 
other part of Youngstown township. The fact that real estate may be owned and 
controlled, so far as ownership gives control, by the state or a county or a 
township or a board of education, is not inconsistent with and does not .preclude 
the a~~exation of such re~l estate by a municipality. The same rule would seem 
to apply with equal force to real estate owned by a township board of park com· 
missioners, and I, therefore, concur in the conclusion expressed by you to the 
effect that Mill Creek park is now a part of the city of Youngstown, assuming of 
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rourse that all the statutory requirements relating to the annexation of territory 
have been fully satisfied. ·This being true, it follows that upon the going into 
effect of the Heinselman act on August 2, 1915, the road district referre:d to by 
you was automatically dissolved, in so far as the incurring of new obligations 
binding upon the property of Youngstown township is concerned, and it became 
the duty of the county commissioners of Mahoning county to take charge of and 
complete any unfinished contracts in such road district and to pay any sums due 
or becoming due on such contracts out of the funds of the road district in ques· 
tion, which duty on the part of the county commissioners will continue until the 
repeal of section 7095, G. C., by amended senate bill No. 125, becomes effective on 
September 6, 1915, and the going into effect of amended senate bill No. 125 will 
not serve to revive the road district theretofore automatically dissolved. On and 
after September 6, 1915, the situation will be governed by the appropriate pro· 
visions of amended senate bill No. 125. Respectfully, 

761. 

Enw ARD C. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-CONTRACT-MAY INCORPORATE 
PROVISION IF WORK IS NOT COMPLETED AT TIME SPECIFIED IN 
CONTRACT, NO EXTENSION OF TIME SHALL BE GRANTED-FOR 
EACH DAY'S DELAY, CONTRACTOR SHALL FORFEIT REASONABLE 
SUM AS LIQUIDATED DAMAGES. 

The state highway commissioner may lawfully incorporate in a contract for the 
construction of a highway, a provision to the effect that if for reasons for which 
the contractor is respousible or which could, in the exercise of reasonable diligence, 
have been avoided by the contractor, the work is not completed at the time specified 
in the contract, then no extension of time shall be granted, and for each day's 
delay in the performance of the contract after the time specified therein for its 
completion, for which delay the contractor is responsible, said contractor shall 
forfeit a reasonable sum to 'be fixed by the terms of the contract and agreed upon 
by the parties to said contract as liquidated damages accruing to the state because 
of such failure to perform, and to be withheld by the state from any payment or 
payments due or to become due said contractor upon the proper completion of 
said contract. 

CoLUMBUS, 0Hro, August 24, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 13, 1915, which reads as 

follows: 

''There has been in the past a decided laxity on the part of con· 
tractors in completing their work under contract within the time set forth 
and agreed upon in the specifications and contract, a condition that is 
very hard for this department to correct. 

. ''The time fixed for doing the work is in my opinion always reason· 
able and under ordinary conditions the work should be completed within 
the time specified. 

"As time is one of the most important factors in a contract, the state 
always being the loser when a job of work is not completed within a spe· 
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cified time, it seems to me that the progress of the work might be greatly 
stimulated by refusing an extension of time, or providing in the specifica­
tions that no extension be granted and that a specified amount fixed in 
the contract be deducted for each and every day the contract exceeds 
the specified time in completing the work under contract. 

''This would appear not as a penalty, but as a payment for damages 
imposed upon the state through the negligence of the contractor. 

"I, therefore, respectfully request your opinion as to whether or not 
such a provision in our contracts would be legal~'' 

It may be observed in the first instance that the statutes are silent as to the 
right of the state highway commissioner to provide in a contract for the con­
struction of a highway for the forfeiture of a definite sum by the contractor in 
case the contract is not completed at the time specified therein and the contractor 
is responsible for the delay. It, therefore, becomes important to consider what, 
if any, implied authority exists in the state highway commissioner in this par­
ticular. 

In this connection permit me to call your attention to an opinion of this de­
partment rendered on April 19, 1915, to the bureau of inspection and supervision 
of public offices, in which opinion the implied authority of boards of county com­
missioners in this particular was considered. The second question asked by the 
bureau of inspection and supervision of public offices and answered in the above 
cited opinion, was as to the right of a board of county commissioners, in the 
absence of express statutory authority, to provide for the forfeiture of a definite 
sum by a contractor in case a contract is not completed at the time specified ·there­
in and the contractor is responsible for the delay. After commenting upon the 
necessity of such a provision in contracts made by boards of county commissioners, 
it was held that the general authority of the board of county commissioners to 
make a contract, carries 'with it the implied authority to incorporate such a pro­
vision in said contract. This holding was based upon the proposition that the 
rule of law applicable to such a provision in a private contract, applies with 
equal force to a contract made by a board of county commissioners. The con­
clusion reached was expressed in the following language: 

''A board of county commissioners may provide in a contract that for 
each day's delay in the performance of the contract, after the time spe­
cified therein for its completion, for which the contractor is responsible, 
said contractor shall forfeit a reasonable sum to be fixed by the terms of 
the contract and agreed upon by the parties to said contract as liquidated 
damages accruing to the county, because of such failure to perform, and 
to be withheld by the board of county commissioners from any payment 
or payments due or to become due said contractor upon the proper com­
pletion of said contract.'' 

I am unable to .Jistinguish in principle between the implied right of a board 
of county commissioners and the implied right of the state highway commissioner 
in this particular. It is, therefore, my opinion that the state highway commis­
sioner may lawfully incorporate in a contract for the construction of a·highway 
a provision to the effect that if for reasons for which the contractor is respon­
sible or which could, in the exercise of reasonable diligence, have been avoided 
by the contractor, the work is not completed at the time specified in the con­
tract, then no extension of time shall be granted, and for each day's delay in the 
performance of the contract after the time specified therein for its completion, 
for which delay the contractor is responsible, said contractor shall forfeit a rea-
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sonable sum to be fixed by the terms of the contract and agreed upon by the 
parties to said contract as liquidated damages accruing to the state because of 
such failure to perform, and to be withheld by the state from any payment or 
payments due or to become due said contractor upon the proper completion of 
said contract. 

762. 

A copy of the opinion referred to herein is herewith enclosed. 
Respectfully, 

Enw ARD C. TuRNER, 

Attorney General. 

EMPLOYES OF COURT HOUSE BUILDING COMMISSION-SUCH EMPLOYES 
MUST BE CHOSEN FROM ELIGIBLE LIST OF CIVIL SERVICE ACT. 

Section 26 of the General Code does 110t prevent the civil service law of 1913 
from applj•ing to "peudiug proceediugs." 

The employes of a court house b1tildiug commission, acting under sections 
2333, et seq., G. C., are in the civil service of the county, not'Withstanding the com­
missioners are not county officers and not'Withstanding the temporary and special 
character of the employment. 

Such employes hired after the civil service act went into effect must, therefore, 
be chosen from eligible lists prepared in; accordance with said act. 

CoLUMBUS, OHio, August 24, 1915. 

HoN. JoHN V. CAMPBELL, Prosecuti11g Attomey, Cincinnati, Ohio. 
DEAR SIR :--I am in receipt of a letter under date of August 18th, from Ron. 

Charles A. Groom, assistant prosecuting attorney, requesting my opinion upon 
the following question: 

''Must employments made by a commission acting under sections 2333 
et seq. of the General Code, in the building of a court house, be made 
under the civil service law, when the commission was appointed prior to 
the passage of the civil service act of 1913, and a contract with the arch­
itects, made prior to the date when that act became effective, stipulates 
that the clerk of the works to be employed by the commission shall be one 
'whose competence is approved by the architects?' " 

The first question which I have considered in connection with this general 
question is as to whether or not employes of the court house commission are in the 
civil service of the county of Hamilton. 

\Vithout quoting the buililing commission statutes it is suffieient to state 
that they provide for the appointment by the common pleas court of certain 
persons, who, with the county commissioners, are to constitute a commission 
for the accomplishment of a certain spe.cific purpose, to wit, the construction 
of a building. Vvhen that purpose is accomplished the commission ('eases to 
exist and the service of ·an its employes is terminatea. Due to the fact, then, 
that such a service is temporary and particular, can it be regarded as within 
the civil sen· ice of the county; or is not the cidl Rervice of the county in­
clusive only of the regular and permanent positions or employments umler author· 
ity of the county? 
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No great help is obtainable on this point from the civil service act itself. That 
act, it is true, contains specific provisions-for the making of temporary and special 
appointments in the competitive class; and it is significant to note that the pro· 
yisions of section 14 of the act of 1913, now in effect, in this particular relate to 
services for a temporary period "not to exceed one month," the inference being 
that services required for a temporary period exceeding one month are to be se­
cured in the manner provided by the remainder of the act. 

The .definition of the term ''civil service'' in section 1 of the act referred to 
(103 .0. L., 698) is: 

''The term 'civil service' includes all officers and positions of trust 
or employment, including mechanics, artisans and laborers in the service 
of the state and the counties, cities and city school districts thereof.'' 

To be precise, there are two questions involved: 

"(1) Does the idea of 'civil service' or the idea embraced in the 
word 'service' denote continuity or permanency~ 

"(2) Does the phrase 'the service of the county' include persons 
not employed by one of the regular county governmental agencies 7" 

The very fact that the civil service act makes special provision for temporary 
appointments for periods not exceeding one month signifies, with respect to the 
first question, that the word ''service'' does not necessarily denote permanency. 
However, there is authority available on this point. It is well known that our 
civil service law and the constitutional provision which it is intended to execute 
are based upon the legislative and constitutional provisions, respectively, of New 
York, where the civil service idea may be said to have had its birth. 

In the case of People ex rel. v. Gilroy, 15 N. Y. Supp., 242, it was held that 
an inspector on the work of laying mains of a certain public service company, 
who was employed for that service only and who was to be paid by the company, 
was not within the then existing statutory civil service. The court bases its 
decision on both grounds suggested by the statement of facts, namely: His em· 
ployment was not continuous, and the work was not to be paid for by the city. 

However, in People ex rel. v. Civil Service Boards, 41 Hun., 287, it was hehl 
that a clerk employed by the commissioners for the construction of a new aque­
duct for the city of New York was within the civil service of the city of New 
York, and could not be employed by the commissioners save after examination 
as required by the civil service act at that time in force and applicable to the 
city of New York. 

This case appears to me to be decisive of both the two questions just sug· 
gested. The commission for the construction of the aqueduct therein involved was 
engaged in an undertaking of identically the same character as the court bouse 
commission about which you inquire. The relation it sustained to the regular 
government of the city of New York was even more remote than the relation 
sustained by the court house commission to the regular government of Hamilton 
county; for it appears in the report of the case that the aqueduct commission 
was provided for by special act of the state legislature and its members were des­
ignated by the act itself. Yet, the work being carried on for the benefit of the 
city, and when completed to become the property of the city and to be paid for 
by it, it was held that it was a municipal undertaking and persons engaged in it 
were in the service of the city. 
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In the opinion of Daniels, J., of the supreme court, I find the following: 

''The property required for the enterprise was to be acquired by the 
city of New York, and the expenses of both the property and the work 
were to be provided for and paid by the city. The state at large bad no 
special interest whatever in the land to be obtained or the ends to be 
secured, but they were for the benefit, advantage and proprietorship of 
the city itself, and that was sufficient to constitute the persons who might 
be employed and engaged in it, officers, agents, or employes of the city. 
* * * It is not necessary to inquire whether· he (the relator) will, in 
that manner, become an officer of the city, for this section of the statute 
(the civil service act) is not restricted to that class of individuals, but 
it includes, generally, all clerks and persons in the civil service of the 
city. The employment he desired to obtain was a part of that civil 
service. * * * '' 

The case, then, flecides that permanency of position is not an essential ele­
ment of the civil serviCe idea, and that where a specific undertaking is carried 
on for the benefit of and at the expense of a subdivision, persons engaged therein 
and whose compensation is paid by such subdivision are in the service of the sub· 
division for the purpose of the civil service law, although their superiors may not 
be officers of the subdivision. 

From this it follows that decisions like those which Mr. Groom cites, to the 
effect that the building commission, being a body with independent powers and 
duties, is not a county board and its members are not county officers, are not in 
point. 

I have also considered the question as to whether or not the civil service act 
could have any effect upon the powers and duties of the building commission. 
This question is raised by the decision of the supreme court of this state in State 
ex rei. v. Cass, 84 0. S., 443, affirming a decision in 32 C. C., 208. In this case it 
was held that the construction of a court house under the statutes referred to 
constitutes a ''proceeding'' within the meaning of what is now section 26 of the 
General Code, which provides generally that the repeal or amendment o£ a statute 
shall not affe!'t pending proceedings, unless otherwise specifically provided in the 
repealing or amending act. 

The decision in the case cited was to the effect that a change in the law re­
quiring competitive bids to be invited on all branches of the work did not apply 
to a building commission which had been appointed prior to the amendment; so 
that such commission might still proceeil under the Jaw as it existed when the 
commission was appointed, which law did not require that all branches of the 
work be let on competitive bids, etc. 

The language of Fillius, J., at page 219, of the Circuit Court Report, is as 
follows: 

''The amendment for which so much is claimed * * * is not 
effectual to limit or restrict the powers of the commission granted by the 
original act so far as the proceeding relative to this court bouse is con· 
cerned. '' 

It is argued on the authority of this case that because the civil service act, 
which became effective after the proceeding in question was instituted, restr-icts 
the powers of the building commissioners as compared with those possessed by 
them prior to its passage, therefore, it cannot apply to this particular case. 

14-\'ol. 11-A. G. 
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In my judgment, the logic of this argument is sound, if the major premise 
thereof can be sustained. Its application, however, depends upon whether or not 
section 26 of the General Code applies to the operation of the civil service law. 

Section 26 of the General Code is a statute. It does not embody any con· 
stitutional principle, and its terms clearly import that it is only to ·be applied in 
the absence of a contrary legislative will clearly expressed. The civil service law 
is not an ordinary statute. It was passe(l in compliance with the mandate of 
article XV, section 10 of the constitution, which provides that: 

''Appointments and ·promotions in the civil service of the state, the 
several counties, and cities, shall be made according to merit and fitness, 
to be ascertained, as far as practicable, by competitive examinations. 
Laws shall be passed providing for the enforcement of this provision.'' 

l\fuch space might be devoted to a discussion of the exact effect of the con· 
stitutional provision. It seems to me that, in part at least, it is self-executing. 
The question as to its effect would be immediately raised if the general assembly 
were to attempt to repeal all the civil service laws. 'Vaiving this question, how· 
ever, it is clear that whatever effect article XV, section 10, may have had, it was 
not in any way controlled by section 26 of t.he General Code. That is to say, in 
so far as article XV, section 10, may have had an implied repealing or amending 
effect upon existing statutes there could not be reacl into it the general saving 
clause provided for by section 26 of the General Code. (See McMaster v. Keller, 
1 c. c., 478.) 

I think that the civil service act of 1913 must be given as broad an effect 
a~d operation as article XV, section 10 requires. That is, the legislature will be 
presumed to have intended to exert to the utmost the power and duty vested in 
and imposed upon it by the constitutional provision. 

For these reasons I do not think that the civil service act of 1913 is in any 
way governed by section 26 of the General Code, and that accordingly there is no 
saving therein as to pending proceedings, in so far as such proceedings may be 
affected by its terms. 

In another view of the same question there is. some doubt in my mind as to 
whether providing for the creation of an eligible list from which appointments to 
positions in the civil service may be made is any real or substantial limitation 
or restriction upon the powers of the building commission, within the purview of 
the decision cited. That is to say, I do not thilik that the civil service act can be 
regarded as a ''repeal'' or ''amendment'' of the building commission act. It is 
certain it is not an express repeal or amendment, and there is some doubt as to 
whether section 26 applies, save in cases of express repeal or amendment. It is 
not even an implied amendment of the former act. The power of the commis­
sioners to employ still resides in them, and though qualified in a sense by the re· 
quirement that employment shall be made from the eligible list, such qualification 
is not, in the exact sense at least, an amendment of the prior statute. 

In Railroad v. Railroatl, 72 0. S., 368, the second branch of the syllabus is as 
follows: 

''The act passed 1fay 10, 1902, to provide for one steam railroad 
crossing another steam railroad is made to take effect and be in force 
from and after its passage, a11d bei11g original legislation a11d not an amend­
mel!/ of a statute, section 79, Revised Statutes, does not exempt pending 
actions or proceedings frorn its application. * * *'' 

An examination of the opm10n in the case cited shows that there was a new 
act which was admittedly inconsistent with the provisions of the pre-existing law. 
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Accordingly, it worked a change in the law, which is sometimes loosely spoken of 
as an ''implied repeal or amendment.'' As a matter of fact, there was no amend­
ment or repeal at all, but merely a new law which, by rea~on of its later enact­
ment, superseded the old. 

In the opinion of the court, per Summers, .J., it is said: 

''It is to be observed that this act was neither a repeal nor an 
amendment of a statute, but original legislation.'' 

The application of this case to the question at hand is perhaps not perfect. 
I think it must be admitted that it is inconsistent with the earlier decision in 
Railroad Co. v. Hedges, 63 0. S., 339. However, the earlier decision is per curiam 
and the later case seems to be better considered. On its authority, unless the 
mere enactment of a law on an entirely new subject of legislation can be re­
garded as a "repeal or amendment" of all inconsistent statutes within the mean­
ing of section 26, the last named section does not apply; and, for reasons which 
I have suggested, I do not believe that within the purview of said section 26 
the process sometimes inaccurately spoken of as an ''implied repeal or amend­
ment'' can be regarded as a repeal or amendment. 

However, there is a third, and in itself conclusive, reason why section 26, even 
if it could apply to a statute like the civil service act in the face of the two con­
siderations ,iust cliscussed, does not actually apply in this instance, for said sec­
tion 26 pro\ icles a stancling rule of statutory interpretation merely, which rule is 
not to be appliecl if it is ''otherwise expressly provided in the amending or re­
pealing act.'' 

Regarding for the sake of argument the civil service law as an ''amending or 
repealing act,'' I think it clearly appears from an examination of its provisions 
that the intention to make it applicable to pending proceedings is evinced by 
things which are founcl ''expressly providecl'' therein. 

In the first place, section 2 of the civil service act (section 486-2, G. C.) ex­
pressly provides that on ancl after January 1, 1914, all appointments and promo­
tions in the civil service whieh the act covers ''shall be made only according 
to merit and fitness to be ascertainecl as far as practicable by examination, etc.'' 

In the second place, the act embodies a section which is specifically designated 
as a ''schedule.'' (See section 486-31.) It is well known that the office of a 
schedule is to express fully the intention of the legislative body as to the going 
into effect of the law. Section 486-31 preserves certain existing things, such as 
existing eligible lists and the status of officers ancl employes in the classified 
service holding their positions under existing civil service laws, etc. By expressly 
preserving these existing conditions dicl not the legislature very· conclusively show 
the intention that no other existing condition should be preserve<l? Yery slight 
evidence is all that is requirecl to show that the legislature does not intend sec­
tion 26 to apply. (See Friend v. Levy, 76 0. S. 26.) 

Mr. Groom calls attention to the fact that if the civil service law be re­
garded as applicable it would impair the obligation of the architects' contract. It 
is sufficient to say in answer to this that although. the architect is mentioned in 
the section along with the other employes of the commission, in practice and in 
substance architects employed on public works are really independent contractors 
and not servants or employes, and the question is, therefore, whether the civil 
service act can be held to apply at all. But even if it should be deemed applicable, 
it is clear that it could not, for reasons stated by ::\Ir. Groom, in any way impair 
the obligation of a contract entered into prior to the date on which it became 
effective. 

This department has previously held that employment contracts for specific 
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periods of time or for performance of specific services were not affected in any 
way by the civil service law, even though the positions involved were in the classi-
fied service thereunder. · 

Mr. Groom also observes that the provisions of the building commission act 
are special and will be regarded as an exception to the general provisions of the 
civil service law. I do not think this point can be sustained. The civil service 
law is comprehensive in its terms and though an office or employment be provided 
for by a special act, it will not be deemed, on that account, to be not subject to 
the provisions of the civil service law. To hold otherwise would deprive the civil 
service act of any real force and effect whatsoever. 

At first glance it appeared to me that to impose civil service regulations upon 
the selection of employes by the building commissioners would be violative of the 
contract of the architects. I observe, however, that the stipulation relative to the 
approval of competency by the architects relates only to the chief clerk of the 
works, and Mr. Groom's letter makes it clear that the chief clerk of the works has 
already been employed, while his question relates to the employment of additional 
clerks. 

For all of the foregoing reasons, then, I am of the opinion that the additional 
clerks and employes now required by the building commission must be employed 
under the ci vii service regulations. 

763. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

ROADS AND HIGHWAYS-EXISTING STATUTES NOR CASS HIGHWAY 
LAW PROVIDE ANY SCHEME OF CO-OPERATION ROAD IMPROVE­
MENT TO BE PARTICIPATED IN BY STATE, COUNTY AND CITY 
WHERE CORPORATION LINE OF CITY IS CENTER LINE OF INTER­
COUNTY HIGHWAY OR MAIN MARKET ROAD. 

Neither the existing statutes, nor the Cass highway law provide any scheme 
of co-operative road improvement to be participated in by the state, a county 
and a city. 

CoLUMBUS, OHIO, August 24, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 16, 1915, which reads as 

follows: 

"We have received application from the commissioners of Fairfield 
county of the date of December 21, 1914, for the improvement of about 
three miles of the Lancaster-Newark I. C. H., No. 359, Fairfield county. 

"Plans for this improvement have been made and same show that 
over a distance of 1,053.5 feet from the beginning of the road, the cor­
poration line of the city of Lancaster lies in the center of the road. 

"The topography of the road at the beginning is such that a per­
manent improvement should not be made without a change in grade. For 
this reason, it will not be possible for this department to improve the 
half of the road lying outside of the city of Lancaster until the city of 
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Lancaster ~imultanPously impro,·es the half lying within the city. It is, 
therefore, only possible to carry on this improvement through the agency 
of a singlP contractor, or firm of contractors. 

''At a meeting of commissioners held sometime during the winter, res­
olutions wPre passed agreeing to the improvement of the road and agree­
ing to pay the cost of the construction for that part lying within the city. 

''With the above facts before you, I would be glad to have your opin· 
ion in the matter of letting contract for this work-stating: 

''First. Whether it is possible, under the law, to let a contract for 
the entire road and assess the portion of the cost within the city of Lan· 
caster to that corporation, and, 

''Second. If this is not possible, whether an arrangement can be 
made by which this department and the city of Lancaster can enter into 
separate contracts with the same individual, or firm, to carry on the im­
provement under the direction of this department. 

"It is our desire to enter into the contract for the improvement of 
the above at an early date and would be glad to have you render me an 
opinion at as early a date as possible.'' 

Replying to your first question, it should be observed that under the law 
now in force it is impossible for the state highway department, under any con· 
ditions, to lawfully engage in the improvement of a road inside the limits of a 
city. Section 1186, G. C., as found in 103 0. L., 452, provides that each applica­
tion for state aid in the construction, improvement, maintenance or repair of high· 
ways shall be accompanied by a proper certified resolution of the county commis- . 
sioners, stating that the public interest demands the improvement of the highway 
therein described and that the description does not include any operation of the 
highway in the limits of any municipality. So far as your present inquiry is 
concerned, the situation will not be changed by the going into effect on Septem· 
ber 6, 1915, of amended senate bill No. 12:5, for. while by section 229 of amended 
senate bill No. 229 being section 1231-3, G. C., the state highway commissioner is 
authorized, under certain conditions, to extend a proposed road improvement into 
or through a village, this authorization does not go so far as to authorize the 
state highway commissioner to extend a proposed improvement into or through a 
city. It will, therefore, be impossible for the state highway department, either 
under the existing statutes or under the provisions of amended senate bill No. 125, 
when said bill goes into effect, to let a contract for the entire road and assess the 
cost of building that portion of the road within the city of Lancaster against 
said city. In fact, either under the existing statutes or under amended senate 
bill No. 125, there is no situation or condition under which the state highway de· 
partment can let a contract for or assume any supervision or control over the 
building of a road inside the corporate limits of the city of Lancaster. 

Replying to your second question, the practical difficulty presents itself in 
that both under existing statutes and under amended senate bill No. 125, the state 
highway commissioner is required to award all contracts of this class at com­
petitive bidding. It is provided by section 1201, G. C., 103 0. L., 455, that the 
state highway commissioner shall award the contract to the lowest responsible 
bidder. It is provided by section 199 of amended semite bill No. 125, being section 
1206, G. C., that the state highway commissioner shall award the contract to the 
lowest and best bidder. It is sufficient for the purposes of this opinion to observe 
that similar restrictions exist in the letting of contracts by municipal corporations 
where the contracts are of the magnitude which it is obvious would be possessed 
by a contract for the improvement of that part of the road now under consid· 
eration arid situated within the city of Lancaster, without discussing minutely 



1606 ANNUAL REPORT 

such restrictions. If, therefore, the state highway commissioner should undertake 
to regrade and surface that part of the road in question outside of the city, and 
the city should undertake to regrade and surface that part of the road inside the 
city, both contracts would have to be let at competitive bidding and there could 
be no assurance that one contractor would be successful in obtaining both contracts, 
even if he should submit bids on both. The practical difficulties that would arise 
in drawing plans and specifications and making estimates to meet a situation 
where one contractor might do the work in the city and another contractor the 
work outside the city, are too obvious to require comment. In making both fills 
and cuts, it is manifest that the contractor first improving the road would neces· 
sarily be required to do a considerable amount of work that would accrue to the 
benefit of the contractor who migAt follow him upon what might be termed the 
other half of the work. I am unable to suggest any practical solution of the dif· 
ficulty presented by you and can only observe that the situation is one which is 
not met by the existing statutes, and that the only rem~dy is in legislative action 
providing a co-operative scheme of road improvement for the state, a county and 
a city, where the corporation line of a city is the center line of an intercounty 
highway or main market road. 

The above must not be taken as indicating that there is no method of im· 
proving so much of the road in question as is divided along its center line by the 
corporation line of the city of Lancaster, the holding being merely that neither 
the present law nor the Cass highway law furnishes any scheme by which the 
state, county and city can co-operate in making the improvement. I deem it 
proper in this connection to call your attention to the provisions of sections 128 
to 133, inclusive, of the Cass highway law, being sections 6949 to 6954, inclusive, 
of the General Code, which will become effective on September 6th, next. These 
sections will authorize the board of county commissioners to extend a proposed 
road improvement into or through a municipality with the consent of the council 
of the municipality, the cost to be divided between the city and county as may be 
agreed. When they become effective they will furnish a method by which the 
city of Lancaster and Fairfield county may co-operate in the improvement of that 
part of the highway lying partly within and partly without the city, but they will 
not authorize co-operation in such improvement on the part of the state highway 
department. 

764. 

Respectfully, 
Eow ARo C. TuRNER, 

Atiomey General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF ROADS IN GUERN­
SEY AND WOOD COUNTIES, OHIO. 

CoLUMBUS, OHIO, August 25, 1915. 

RoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR SrR :-I have your communication of August 21, 1915, transmitting to 

me for examination final resolutions as to the following roads: 

Guernsey County, Cambridge·Calflwell Road, Petition No. 1549, I. c. 
H. No. 353; 

Guernsey County, Cambridge-Caldwell Road, Petition No. 1549, I. c. 
H. No. 353; 
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Guernsey County, Steubenville-Cambridge Road, Petition Xo. 661, L 
C. H., No._26; 

Wood County, Toledo-Perrysburg Road, Petition No. 1418, I. C. H. 
No. 53. 

I find these resolutions to be in regular form and am returning the same with 
my approval endorsed thereon. 

765. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

COUNTY COl\IMISSIONERS-l\IAY FURNISH JUDGE OF COMMON PLEAS 
COURT WITH AN OFFICE AND EQUIP SAME WITH FURNISHINGS­
DUTY TO PROVIDE JUDGE WITH ALL LAW BOOKS REASONABLY 
NECESSARY }'OR USE OF HIS OFFICE. 

It is proper for county commissioners under the provisions of section 2419, 
G. C., to furnish a judge of the court of common pleas an office and equip it with 
furnishings, and their duty to provide all law books reasonably necessary for his 
use in the administration of his office. 

CoLUMBUS, OHio, August 25, 1915. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 
DEAR Sm :-1 have your letter of August 19, 1915, in which you state that 

your judge of the court of common pleas bas ortle1·eu certain law books, and you 
inquire whether the county commissioners can pay for office furnishings and law 
books for a judge of the court of common pleas under the provisions of section 
2460, G. C., and section 2570, G. C. 

You further state that you can find no section of the statute or law under 
which a judge of the court of common pleas can furnish his office and equip it 
with law books at the expense of the county. 

It may be stated, primarily, that there is no statutory authority given to any 
judge of the court of common pleas to purchase, at the expense of the county, law 
books for use in his office or court room. The only expresi'\ provision of the Code 
applying to this subject is founJ in section 1531, G. C., as amended in 103 Ohio 
Laws, page 414, which limits such right to the court of appeals. It may be stated, 
therefore, that a judge of the court of common pleas cannot legally obligate the 
county to pay for furnishings and law books for his office or court room, when 
ordered by him without the approval of some other duly constituted authority. 

You inquire, however, whether the commissioners of your county can pay for 
furnishings and books for a judge of the court of common pleas under the pro­
\"isions of sections 2460, G. C., and 2570, G. C. 

Since June 1, 1831, it bas been the statutory duty of the county commis­
sioners to erect and maintain court houses and offices for county officials in their 
respedi,·e counties. This duty was first imposed by section 1 of an act passed 
:i\farch 31, 1831, an<l found in \'Olume 2!J, page 315, Ohio Laws. Without attempt­
ing to follow the Yarious changes and amendments in and to this act, it is suf-
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ficient to say that section 1 of said act is now known as section 2419 of the Gen­
eral Code, and this section still imposes said duty upon the county commissioners 
in each county. 

In the case of Commissioners of Trumbull County v. Hutchins, 11 Ohio, 369, 
the court, in commenting upon this subject, said: 

"The administration of justice is a public charge and so is every­
thing necessary to its administration. It is the legal duty 'of the county 
co=issioners to furnisli all things coupled with the administration of 
.justice within the limits of their own county. It is their duty to furnish 
suitable and convenient buildings for holding court.at the expense of the 
county." 

This interpretation of the law has neve·r, to my knowledge, been changed, 
modified or questioned. 

In another case, that of Mayhew -y. Commissioners of Hamilton County, 1st 
Disney, 188, the court, again commenting upon the same subject-matter, says: 

"We remark that it is the duty of the public to make suitable pro­
visions for the administration of justice. This includes not merely the 
organization of courts, but the providing of court rooms, with all the ap­
pendages, furniture and appointments whatsoever, necessary to render 
them comfortable to the courts and. commodious to the public. These, un­
der our system, with the exception of judges' salaries, are uniformly 
chargeable upon the county treasury, when other provision is not made;· 
each county being, for this and other purposes of public concern, a political 
organization represented by the county commissioners. Section 1 of the 
act providing for the erection of public buildings, authorizes and empow­
ers the commissioners to build and furnish suitable court houses, etc., 
and to provide therein rooms for clerks of courts, sheriffs and other co1,mty 
officers. Section 3 of the same act requires the commissioners to furnish 
and keep them in repair. These words are not used in a restricted sense, 
but in a general and enlarged one, embracing all that is necessary and 
proper to make, and to keep them in a condition, commodious and com­
fortable for the transaction of the public business, including all the labor 
requisite for that purpose.'' 

The furnishing of an office for a judge of the court of common pleas and of 
law books necessary to him in the administration of hjs duties comes clearly 
within the principles announced in the foregoing cases, and within the express 
provisions of section 2419, supra. Law books are now indispensable to the ex­
peditious and proper administration of business in our courts. Without them a 
judge would be helpless and it would seem that it would require no argument to 
show that they are as necessary to him in the conduct of his office as are record 
books to the clerk of his court, or tax duplicates to a county treasurer. 

·I am of the opinion, therefore, that it is proper for the county commissioners 
to furnish a judge of the court of common pleas with an office and to equip it 
with furnishings and their duty to furnish all law books reasonably necessary for 
the administration of his office and that the same would come within those ''things 
which are coupled with the administration of justice,'' as defined by the supreme 
court, supra, and within the provisions of said section 2419, and that the pay­
ment therefor is an obligation which the county commissioners m·ay allow and pay 
under their general powers. 

It would be more satisfactory, however, and under a strict construction of 
the statutes the only legal method, to have an order for such books or furnish-
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ings first submitted to the county commissionl'rs and approved hy them, in which 
case no question of the legality of the cl~im could arise and no differences of 
opinion as to its nect>ssity could interfere with its allowance. 

766. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF CONTRACT FOR CONSTRUCTION AND COMPLETION OF 
ADDITIONS AND ALTERATIONS IN FOURTH FLOOR OF OHIO STATE 
CAPITOL AN:Z:..."EX. 

.CoLUMBU$, OHIO, August 25, 1915. 

RoN. BENSON W. HouGH, Adjutant General, Columbus, Ohio. 
DEAR Sm:-I"have carefully examined the contract entered into by you on 

.August 23, 1915, with Ray W. Loomis and Fred E. Fletcher for the construction 
apd completioP of the aclditioPs and alterations in the fourth floor in the Ohio 
state capitol annex, as per plans and specifications approved July 21, 1915; and 
also the bond which is offered by said contractors, with the American Surety 
Company of New York as surety, and find the same in all respects in compliance 
with law and have, therefore, this day approved and filed the same in the office 
of the auditor of state. · 

I am herewith returning to you the other bids submitted at the same time, 
also two copies of the contract as entered into and a copy of the bond. 

767. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

PROPERTY OF ST.ATE AND COUNTY LIQUOR LICENSING BOARDS 
SHOULD BE TAKEN OVER BY ADJUTANT GENERAL WHEN SAID 
BOARDS CEASE TO EXIST-LEASES FOR DISTRICT BOARDS SHALL 
BE M.ADE BY .ADJUTANT GENERAL--RENT SHALL BE APPROVED BY 
BUDGET COMMISSIONER. 

When the state and county liquor licensing boards cease to exist by virtue 
of the going into effect of the act found in 106 0. L., 560, the adjutant general 
should take over the property on behalf of the state. 

Leases for district liquor licensing boards shall be made by the adjutant gen­
eral, subject to the approval of the governor, and the rent provided for therein 
shall receive the approval of the state budget commissioner. 

COLUMBUS, OHIO, August 25, 1915. 

RoN. BENSON W. HouGH, Adjutant General of Ohio, Columbus, Ohio. 
DEAR SrR :-I am· in receipt of a letter from Colonel E. S. Bryant, assistant 

adjutant general, under date of .August 19, 1915, requesting my written opinion 
as follows: 
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"I am advised that the county liquor lirPnsing hoards go out of office 
.August 31, 1915; that the office furnishings were mostly furnished by the 
state liquor licensing commission, and paid for by state funds. 

"When the state and county boards are abolished, are there any 
duties of the adjutant general relative to the custody and disposition of 
such furnishings used by them 1 

"Under the provision of section 146-106, 0_. L., 319, is the adjutant 
general required to rent offices for the district liquor licensing boards pro­
vided for in section 1261-20, 106 0. L., 566 g" 

The act creating the state liquor licensing board is found in 103 0. L., at pages 
216 et seq., the sections being known as sections 1261-16 to 1261-73 of the General 
Code. 

Under the provisions of section 1261-22 (103 0. L., 218), the state is divided 
into licensing districts, each county constituting a district, and it is provided that 
there shall be a board consisting of two commissioners, representing the state, to 
be known as "'The---------- county liquor licensing board," to be appointed by 
the state liquor licensing board, one member of which was to hold office for two 
years from the second Wednesday in .August, 1913, and the other for four years 
from the same date, and until their successors are respectively appointed and 
qualified, and that beginning with the second Wednesday in .August, 1915, the 
state board "shall appoint one commissioner biennially, to hold office for four years 
and until his successor is appointed and qualified. 

This section is repealed by the act found in 106 0. L., at page 560. 
Under the provisions of the act found in 103 0. L., 216, the county liquor 

licensing boards were authorized to provide themselves with books, stationery 
and other paraphernalia for an office which they were authorized to provide, the 
expenses to be approved by the state board and to be paid in the same manner 
as the expenses of the state board, which is by voucher of the state board on war­
rant of the state auditor on the state treasurer. 

It is, therefore, apparent that the office furnishings provided for the county 
boards were paid for by the state and ·that, therefore, the same is the property 
of the state. 

The act found in 106 0. L. at page 560, hereinbefore referred to, was filed in 
the office of the secretary of state on the 5th day of June, 1915, and, consequently, 
will not become operative until midnight of September 3, 1915, and, therefore, the 
county liquor licensing boards as now constituted will continue in the discharge 
of their duties until the time just foregoing mentioned, and will not go out of 
office on .Augu.st 31, 1915, as suggested in the letter hereinbefore set out. 

I have searched the statutes in vain to find any authority devolving upon 
the adjutant general to take charge and dispose ~f property which belongs to 
the state and which, because of the abolishment of an office, leaves the same in' 
charge of no one. There does not seem to be any provision of law that I can 
find which provides for the custody and disposition of such property. 

However, th.ere has been a custom for many years that all property that is 
not needed by a particular department, board or commission shall be surrendered 
to the adjutant general and his receipt taken therefor, he thereby becoming the 
custodian of the same. The custom has also been in vogue for many years in 
this state that such property so obtained by the adjutant general may be disposed 
of by him either by condemnation and sale, or by transfer to some other depart­
ment, board or commission. 

Such having been the custom for many years, and there being no direct pro­
vision of law as to the disposition of the property of a board or commission that 
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has been abolisheil, I am of the opinion that the adjutant general should, as soon 
as the statute abolishing the county liquor licensing boards goes into effect, take 
charge of the property that is left by said county liquor licensing boards. 

Your next question relative to the renting of offices for the district liquor 
licensing boarils provided for in the act found in 106 0. L. at page .360, involves 
consideration of section 146 of the General Code, as amended in 106 0. L., 319, and 
which was fileil in the office of the secretary of state on ~fay 20, 1915, and will, 
therefore, go into effect prior to the going into effect of the act found in 106 0. L., 
page .360. 

In the act founrl in 106 0. L., 560, section 7 thereof-designated as section 
1261·27, G. C.-provides that the district liquor licensing boards shall, upon organ· 
ization, "select some suitable city or village within its districts for its office." 

However, section 146 as amended, hereinbefore referred to, provides that the 
adjutant general ''shall rent all offices, buildings, and rooms for all officers, com· 
missions, departments and bureaus of the state located outside the state house and 
execute all leases in writing for the same on behalf of the state subject to the 
approval of the governor, and deposit a copy thereof in the office of the secre· 
tary of state within ten days after the lease has been executed.'' 

The district liquor licensing boards are a branch of the state government for 
the purpose of carrying out the provisions of the act locally. 

Under the provisions of section 1261·22, being section .1 of said act, the state 
is divided into liquor licensing districts and a board is to be appointed for each 
such district. The members of the board have a fixed term of office, are required 
to give bond, and exercise a part of the sovereignty of the state in the per· 
formance of their duties. This constitutes such members ''officers,'' and since 
the state is divided into liquor licensing districts, they are thereby cons~ituted 
"state officers," and since they are required to select for their office some suit· 
able city or village within their district, such offices will be located ''outside 
the state house.'' 

By reason of the provisions of section 146, G. C., as amended, hereinbefore in 
vart set out, I am of the opinion that the adjutant general is required to rent 
the offices for the district liquor licensing boards after such boards have selected 
a suitable city or village in which their offices shall be located, the lease for the 
premises being subject to the approval of the governor. 

In the act found in 106 0. L., 560, section 8 thereof-designated as section 
1261·28 of the General Code-provides that all expenses of each district liquor 
licensing board ''shall be subject to the approval of the state budget commis­
sioner.'' 

The rent to be paid under leases made by the adjutant general's department 
on behalf of the district liquor licensing boards must be met by the said district 
liquor licensing boards, and since such expense is subject to the approval of the 
state budget commissioner, I am of the opinion that while the adjutant general 
is required to rent offices for such boards, subject to the approval of the governor, 
nevertheless, since the expenses are to be subject to the approval of the state 
budget commissioner, the amount of rent provided for in each such lease should 
likewise be approved by the state budget commissioner. 

Since the district liquor licensing boards are in every practical sense the sue· 
cessors of the county liquor licensing boards in the enforcement of the liquor 
license law, and since under the provisions of section 146, G. C., as amended, the 
adjutant general is given "full control and supervision of fixing and placing of 
all offices, commissions, departments and bureaus of the state in offices, buildings 
and rooms outside the state house when the same cannot be placed therein,'' I 
am of the opinion that the furniture which is taken charge of by the adjutant 
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general at the time of the going out of office of the county liquor licensing boards 
may be used in furnishing, in so far as necessary, the offices of the district liquor 
licensing boards. 

Specifically answering your questions, therefore, I am of the opinion 
(1) That when the state and county liquor licensing boards are abolished 

the furnishings used by such boards are to be taken over by the adjutant gen­
eral, and so mucb thereof as is necessary may be used by him in furnishing the 
offices of the state liquor traffic inspector and the district liquor licensing boards. 

(2) That the adjutant general is required to rent the offices for the district 
liquor licensing boards, subject to the approval of the governor, the amount of 
rent for such offices to receive the approval of the state budget commissioner. 

I wish to note in passing that section 1261-28, as found in 103 0. L., at page 
220, was not specifically repealed by the act found in 106 0. L., 5601 but the 
provisions of section 8 of such act, since the same contains practically the same 
provisions as are found. in section 1261-28 (103 0. L., 220), will repeal, by im­
plication, said last named section. But even if this were not so, and each dis­
trict liquor licensing board was authorized to provide itself with an office, never­
theles~, such provision would be repealed by implication by the amendment of 
section i46, G. C., as found in 106 0. L., 319. 

768. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTIONS AND CLERKS OF SUCH 
BOARDS-MAY NOT BE PAID COMPENSATION UNDER SECTION 4990, 
G. C., FOR SERVICES IN CONDUCTING PRIMARY ELECTIONS IN 
THOSE COUNTIES IN WHICH NO PRIMARY ELECTION IS AUTHOR­
IZED-CONSTITUTIONAL INHIBITION. 

Deputy state supervisors of elections and clerks of boards of deputy state super­
visors of elections may not be paid compensation under authority of section 4990, 
G. C., for services in conducting primary elections in those counties in which no 
primary election is authorized to be held by reason of the provisions of article V, 
section 7 of the constitution and section 4951, G. C., 103 0. L., 476. 

CoLUMBus, Omo, August 25, 1915. 

The Bureau of Inspectio1~ m~d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date of August 12, 1915, 

as follows: 

"May the members and clerk of the board of deputy state super­
visors of elections be paid any compensation under the provisions of 
section 4990, General Code, in counties where no primaries were held be­
cause of no election precinct in the county having over two thousand pop­
ulation~'' 

It is a well established rule that public officials are entitled to only such sal­
aries, emoluments, perquisites, fees and compensation as are expressly provided by 
law. • 
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The only authority of law for compensation of deputy state supervisors of 
elections and clerks of boards of deputy state supervisors of elections for holding 
primary elections is found in section 4990, G. C., to which you refer and which 
provides as follows: 

''For their services in conducting primary elections, members of 
boards of deputy state supervisors shall each receive for his services the 
sum of two dollars for each election precinct in his respective county, 
and the clerk shall receive for his services the sum of three dollars for 
each election precinct in his county, and judges and clerks of election 
shall receive the same compensation as is provided by law for such of· 
ficers at general elections.'' 

It will be observed that this section provides for a determinate compensa· 
tion to be paid for a specific and particular service as distinguished from a salary 
to be paid to an officer for a prescribed period of time by reason of his incumbency 
in office and the discharge of the general duties thereof, regardless of whether or 
not the performance of any such duties devolved upon the officer during such pre· 
scribed period. The compensation herein prescribed is for services in conducting 
primary elections. Manifestly, if no such primary election may be lawfully held, 
compensation for services rendered in conducting the same could not be lawfully 
claimed, for in the very nature of things no such services could be rendered. It 
would not be seriously contended that, if by reason of constitutional amendment 
and legislative enactment all primary elections throughout the state were abolished 
without express repeal of section 4990 supra, any deputy state supervisor of elec· 
tions could be lawfully paid for services in conducting such election. Section 4990 
provides for an addttional compensation for the performance of additional duties 
imposed upon the particular officers therein named and without the imposition of 

· such· additional duties no reason for the compensation exists. 
The case here under consideration, where no primary election may be law· 

fully held, is clearly distinguishable from the case of State ex rei. vs. Hogg, 19 
C. C. (n. s.) 55, in which it was held that where a primary is authorized to be 
held within a county, the legal basis of calculation of the compensation of the 
county board of elections and clerk thereof is the total number of precincts in 
the county, notwithstanding primaries were not held in each of such precincts. 

Article V, section 7, of the constitution, and section 4951, G. C., 103 0. L., 
476, enacted pursuant thereto, provide that primary elections shall not be held for 
the nomination of township officers or for the officers of municipalities of less than 
two thousand population unless petitioned for by a majority of the electors of 
such township or municipality. 

I am, therefore, of opinion that no compensation may be paid to deputy state 
supervisors of elections and clerks of boards of deputy state supervisors of elec· 
tiona under authority of section 4990, G. C., for services in conducting a primary 
election on August 10, 1915, in those counties in which by reason of the provisions 
of article V, section 7, and section 4951, G. C., 103 0. L., 476, no such primary 
election could have been then lawfully held. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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769. 

CERTIFICATE OF PERSONAL PROPERTY OWNED BY THE SPENCERIAN 
COLLEGE COMPANY-SHOULD CONTAIN SCHEDULE OF KIND AND 
VALUE OF PROPERTY OWNED BY INSTITUTION-VALUE OF PROP· 
ERTY IN SUCH STATEMENT SHOULD BE VERIFIED BY. OATHS OF 
TRUSTEES OF SAID INSTITUTION. 

The certificate required to be filed in the office of the secretary of state under 
provision of section 9922, G. C., should contain a schedule of the kind and value 
of the property owned by the institution mentioned in said secti01~ and the state­
ment of the value. of said property should be verified by the oaths of the trustees 
of said institution. 

CoLUMBUS, OHIO, August 26, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SrR :-I have your letter of August 23rd, submitting for my approval a 

certificate of personal property owned by the Spencerian College Company, of 
Cleveland, Ohio. You enclose with said certificate a communication from said com­
pany, under date of August 21, 1915, also the check of said company, made pay· 
able to the secretary of state, for the sum of five dollars, as the fee for filing said 
certificate. 

You state that the superintendent of public instruction has sent to you the 
following communication: 

''This is to certify that the Spencerian school of Cleveland has filed its 
course of study in this office in accordance with section 9923 of the Gen· 
eral Code, and that the equipment as to faculty and other facilities for 
carrying out such course are proportioned to its property and to the num· 
ber of students in actual attendance, so as to warrant the.issuing of de· 
grees by the trustees thereof.'' 

Section 9922, G. C., provides as follows: 

''When a college, university, or other institution of learning in cor· 
porated for the purpose of promoting education, religion, morality, or the 
fine arts, has acquired real or personal property, of twenty-five thousand 
dollars in value, has filed in the office of the secretary of state a schedule 
of the kind and value of such property, verified by the oaths of its trus­
tees, such trustees may appoint a president, professors, tutors, and any 
other necessary agents and officers, fix the compensation of each, and enact 
such by-laws consistent with the laws of this state and the United States, 
for the government of the institution, and for conducting the affairs of 
the corporation, as they deem necessary. On the recommendation of the 
faculty, the trustees also may confer all the degrees and honors conferred 
by colleges and universities of the United States, and such others having 
reference to the course of study, and the accomplishments of the student, 
as they deem proper." 

Section 9923, G. C. (104 0. L., 236), provi<les as follows: 

"But no college or university shall confer any degree until the presi· 
dent or board of trustees thereof has filed with the secretary of state a 
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certificate issued by the superintendent of public instruction that the 
~ourse of study in such institution has been filed in his office; and that 
the equipment as to faculty and other facilities for carrying out such 
course are proportioned to its property and the number of students in ac­
tual attendance so as to warrant the issuing of degrees by the trustees 
thereof.'' 

"rhile it appears that the Spencerian College Company owns personal prop­
erty of sufficient value to bring the Spencerian School of Cleveland within the 
provisions of section 9922, G. C., and that the certificate required by the provisions 
of section 9923, G. C., as amended, has been issued by the superintendent of public 
instruction and has been filed in your office, I find upon examining the certificate 
submitted by you that the same does not contain a schedule of the kind and value 
of the personal property, owned by the Spencerian College Company. :ilforeover 
the statement of the value of the personal property of said company is verified by 
the oaths of the president and secertary of said company, while thll provisions of 
section 9922, G. C., require that said statement shall be verified by the oaths of 
the trustees of said school. ., 

I am of the opinion, therefore, that said certificate does not comply with the 
requirements of said section 9922, G. C., and I am returning the same without 
my approval. 

770_ 

Respectfully, -
Eow ARD C. TuRNER, 

Attorney General. 

DISTRICT LIQUOR LICENSING BOARD-MEMBER OF DISTRICT APPOINT­
ING BOARD MAY NOT HOLD CLERKSHIP UNDER DISTRICT LIQUOR 
LICENSING BOARD. 

A member of the district appointing board may not hold a clerkship or other 
position 11nder the district liq11or licensing boar._ds, as created by amended senate 
bill No. 307, 106 0. L., 560. 

CoLUMBUS, OHIO, August 26, 1915. 

B11reau of Inspection a1td Supervision of P~tblic Offices, Columb11s, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date of August 18, 1915, 

as follows: 

"We would respectfully request your written opinion upon the fol­
lowing question: 
· ''Can a member of the appointing board of a district liquor license 
commission under the new law, to become effective in September, hold a 
clerkship or other position under the district board 1'' 

There is found no express statutory inhibition against a member of the dis­
trict appointing board being chosen as a clerk or other authorized employe of the 
board of district supervisors or district liquor licensing board of any liquor 
licensing district, under amended senate bill :No. 307, 106 0. L., 560. The answer 
to your inquiry then turns upon whether or not the positions of clerk or employe 
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of the district liquor licensing board are incompatible with the office of member 
. of the appointing board, a determination of which involves a consideration of 
the duties, powers .and relationship of the two positions. 

By the provisions of section 1261-22b, G. C., 106 0. L., 562, the county clerks, 
recorders and presidents of boards of county commissioners are eonstituted ex­
officio members of the appointing board of. the ")iquor licensing district in which 
such county is located. The principal functions of the appointing boards under 
sections 1261-22c and 1261-23, G. C., 106 0. L., 562, are the appointment of two 
district liquor traffic supervisors for their respective districts, who shall consti­
tute the district liquor licensing boards of the several districts of the state, and 
to fix the salaries of such supervisors subject to the approval of the state budget . 
comm1sswner. A further po~er and authority to be exercised by the appointing 
boards is the removal from office of the members of the district liquor lic~nsing 
boards under the provisions of section 1261-25, G. C., 106 0. L., 565, for any vio­
lation of the rules and regulations referred to in section ~261-24, G. C., or for any 
misconduct in office, nonfeasance, bribery, incompetency, incapacity, gross neglect 
of duty or gross immorality upon complaint filed by the state inspector or any 
person. 

The district liquor licensing board so appointed, whose compensation is fixed 
in the first i,nstance by the appointing board and who are subject to removal from 
office by the appointing board for the causes above stated, is authorized under the 
provisions of sectien 1261-27, G. C., 106 Q, L., 562, to select a secretary and to 
fix his compensation subject to the approval of the state budget commissioner. 
Under section 1261-28, G. C.,.106 0. L., 563, the district liquor licensing board is 
further authorized to eiJ.lploy such clerks and employes as it deems necessary to · 
the transaction of its business and fix their compensation subject to the approval 
of the state budget commissioner. . 

From the above statement of the powers, authorities and duties of the boards 
referred to, if a member of the appointing board might be selected as secretary 
or employed as a clerk of the licensing board, a case may be readily conceived in 
which a member of the appointing board would be required to sit in judgment 
upon the removal of a district supervisor whom he had appointed or helped to 
appoint, and fix his compensation in consideration for the assistance of the dis­
trict supervisor in the selecti<>n or employment, and fixing the compensation of 
such member of the appointing board as secretary or clerk of such licensing board. 
Under section 1261-29, G. C., 106 0. L., 564, the secretary of the licensing board 
may be removed for violation or neglect of duty or for any other good and suf­
ficient cause, and all other employes shall serve only during the pleasure of the 
board. From this a case may be readily imagined where a faithful discharge of 
the duty of a district supervisor would require his participation in the dismissal 
from service of a person whose duty it might then or thereafter be to pass upon 
the removal of such supervisor from office if the person so dismissed was at the 
same time a member of the appointing boards. 

The rule by which the compatibility of public offices may be determined in all 
cases is not easy of statement. That stated in the case of State ex rei. v. Gilbert, 
12 C. C., n. s., 275, sufficiently indicates the principle. The rule is there statM as 
follows: 

''Offices are considered incompati~le when one is subordinate to, or in 
any way a check upon the other; or when it is physically impossible for 
one person to discharge the duties of both.'' 

It is against the public interest and therefore in conflict with public policy 
that a person should occupy two ·public positions, the duties and powers of which 
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are such that· the authority· of one position may be exercised to the advancement 
of the personal interest of the person holding the same in violation of the faithful 
performance of the lawful powers and duties of the other position, and in the 
interest of the public. 

In the application of this principl~ to the matters of fact hereinbefore set 
forth, the conclusion forces itself that the positions of member of the district 
appointing board and a clerkship or other employe of the district licensing board 
are incompatible. 

A cursory consideration of the powers, duties and relationship of the two 
positions or offices will clearly and readily disclose a palpable conflict of duty 
manifestly inconsistent with a faithful performance of the duties of either posi· 
tion, with a view to the public interest. 

77L 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

VILLAGE COUNCIL-MAY PROVIDE FOR APPOINTMENT BY MAYOR OF 
SUITABLE PERSON AS DEPUTY .MARSHAL-SUCH APPOINTEE TO 
ACT AS INTERPRETER IN MAYOR'S COURT-RECEIVE COMPENSA­
TION FOR HIS SERVICES. 

When provided" for by council and subject to its confirmation, the mayor of 
a village may appoint deputy marshals, policemen, night watchmen and special 
policemen, and the council may by ordinance under sections 4385 and 4387, G. C., 
confer upon one so appointed the power and duty of acting as interpreter in the 
court of the mayor of the village and fix the compensation to be paid to such officer 
from Public funds. 

CoLUMBus, OHIO, August 26, 1915. 

·Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio . 
. GENTLEMEN :~I acknowledge receipt of yours under date of August 15, 1915, 

as follows: 

"We would respectfully request your written opinion upon the fol­
lowing question: 

''May the council of a village provide by ordinance for the appoint· 
ment or employment of an interpreter deemed necessary in the proper 
conduct of the mayor's court of said village, and pay his compensation 
from the public funds' 

"We know of no authority of law that would permit of any charge 
to be made as against t~e defendant convicted in said court, i. e., said 
compensation could not be made a part of the eosts of the case and as­
sessed against the defendant in case of conviction. What, if any, legal 
method could be employed to provide such aid to such courts having a 
large foreign population within its jurisdiction 7'' 

It is well established in this state that municipal corporations, in their pub­
lic Ntpacity, possess such powers and such only, as are expressly granted by 
statute, and such as may be implied as necessary and essential to carry into ef­
fect those which are expressly granted. 
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Bloom v. City of Xenia, 32 0. S., 461; 
Ravenna v. Pennsylvania Co., 45 0. S., 118; 
State v. Carter, 67 0. S., 433; 
Townsend v. Circleville, 78 0. S., 123. 

Hence, unless authority therefor is expressly conferred by statute or it be 
found necessarily essential to carrying into effect an authority so conferred, a 
village council may not provide by ordinance for the appointment or employ·. 
ment of an interpreter for the mayor's court. 

Upon examination of the statutes of the state ancl as deemecl applicable to 
the question submitted, and afforcling a practical solution th.ereof, your attention 
is clirected to the following provisions: 

''Section 4384. The marshal shall be elected for a term of two years, 
commencing on the first clay of January next after his election, and shall 
serve until his successor is elected and qualifiecl. He shall be an elector 
of the corporation. When provided for by council, and subject to its con· 
firmation, the mayor shall appoint all deputy marshals, policemen, night 
watchmen and special policemen, and may remove them for cause, which 
shall be stated in writing to council. 

''Section 4385. The marshal shall be the peace officer of the village 
and the executive heacl under the mayor of the police force. The marshal, 
the deputy marshal, policemen or night watchmen under him shall have 
the powers conferred by law upon police officers in all villages of the 
state, ancl such other powers not inconsistent with the nature of their 
offices as are conferred by orclinance. 

''Section 4387. In the discharge of his proper duties, he shall have 
like powers, be subject to like responsibilities and shall receive the same 
fees as sheriffs and constables in similar cases, for services actually per· 
formed by himself or his deputies and such additional compensation as 
the council prescribes. In no case shall he receive any fees or compen· · 
sation for services rendered by any watchman or any other officer, nor 
shall he receive for guarding, safekeeping or conducting into the mayor's 
or police court any person arrested by himself or dep_uties or by any other 
officer a greater compensation than twenty cents.'' 

Section 4384, G. C., authorizes the inayor of a village, when so provided for 
by council, and subject to its confirmation, to appoint all deputy marshals, po· 
!icemen, night watchmen and special policemen. 

By section 4385, G. C., it is provided that the marshal, deputy marshals, po­
licemen or night watchmen shall have the powers conferred upon police officers in 
villages of the state and such other powers not inconsistent with the nature of 
their offices as are conferred by ordinance. 

From the .above it is deemed clearly within the authority of council to make 
provision by ordinance for the appointment of deputy marshals, night watchmen, 
policemen and special policemen, by the mayor of a village, subject, however, to 
confirmation by the council and to confer by ordinance such powers as it may 
choose in addition to those conferred by statute, and which are not inconsistent 
therewith, upon such officers. 

The general duties and powers of an interpreter are confined to the interpre­
tation of the questions submitted to persons called as witnesses and the answers 
of such witnesses given in response thereto and the translation of such docu­
mentary evidence written or printed in another language, as may be competent, 
into English. 
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This duty or the exercise of such power may not be said to be inconsistent 
with the powers conferred upon marshals, deputy marshals, policemen or watch· 
men, nor would the performance of the duties of an interpreter result in sub­
stantial interference with the proper performance of the duties of such officer. 

It is further provided in section 4:387, G. C., supra, that the couneil may pre­
scribe compensation for such officers in addition to the fees therein allowed. The 
provision for such additional compensation indicates a contemplation of services on 
the part of the officers so appointed other than those for which fees are prescribed. 

I am, therefore, of opinion that the council of a village may provide by or­
dinance for the appointment of a competent person as a deputy marshal, police­
man or special policeman, by the mayor, subject to confirmation by the council, 
and may further provide that a person so appointed shall perform the duties of 
an intepreter in the court of the mayor of such village and prescribe proper com­
pensation either monthly, by the case, or per diem, to be paid such person for the 
services rendered as interpreter. 

It may be suggested that such additional compensation here authorized may 
be limited to such sum as the eouncil may deem reasonable for the actual services 
rendered, but no part of such compensation as interpreter may be taxed in the 
costs. 

772. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

LIQUOR LICENSE LAW-INTERPRETATION OF THAT PART OF SECTIO:l'll 
1261-22, G. C., 106 0. L., 562, THE WORDS "THE MOST POPULOUS 
COUNTY OF THEIR RESPECTIVE DISTRICTS' '-COUNTY IN WHICH 
APPOINTING BOARDS ARE REQUIRED TO MEET-MUST BE DETER­
MINED FROM LA::>'r PRECEniNG FEDERAL CENSUS OF SUCH COUN­
TIES. 

The district appomtmg boards are required, under the provlstous of section 
1261-22, G. C., 106 0. L., 562, to meet at the county seat of that county of the dis­
tric~ having the greatest population, as determined by the last preceding federal 
census. 

CoLU!>lBUS, Omo, August 26, 1915. 

HoN. JosEPH W. HoRNER, Prosecuting Attorney, Newark, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of August 21, 1915, 

as follows: 

"The law provides 'five days after this act becomes effective the 
said appointing boards shall meet at the court house in the most populous 
county of their respective districts,' etc. 

''The twenty-second district consists of the counties of Licking and 
Muskingum. 

''The question has been submitted to me how are we to determine 
which county has the largest population; that is to say, shall we go by the 
last 'C". S. census or shall we go by the last government estimate] 

"From the best information obtainable at this time, it seems as if 
Licking county has the greatest population.'' 

• 
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Your inquiry involves a consideration of that part of section 1261-22e, G. C., 
106 0. L., 562, which is as follows: 

''Five days after this act becomes effective the said appointing 
boards shall meet at the court house in the most populous county of their 
respective districts at twelve o'clock, noon, at which time and place such 
boards shall organize by selecting a president and secretary. * * *'' 

The appointing boards are here .unqualifiedly required to meet at the county 
seat of the most populous, or county having the greatest population within the 
district as prescribed by section 1261-22, G. C., 106 0. L., 560. 

First it may be observed that it is beyond all practical possibility to de­
termine with e&tainty the exact population of any territory with the extent of 
that of a county in this state at a given time, nor is there here prescribed any rule 
by which or basis upon which such populaion is for practical purposes to be de­
termined. There is, however, a well established and universally recognized 
standard by which in all practical affairs we are wont to determine the population 
of all cities and political subdivisions of th·e several states in the absence of any 
specially prescribed rule governing the particular ease. 

This recognized standard, it is needless to say, is the official 'report of the 
federal census taken decennially under authority of the general government. In 
the absence then in the present instance of any other or different provision, it 
will at least be presumed that the legislature had in contemplation only the adop­
tion of the recognized and established rule by which questions of population are 
everywhere determined almost if not altogethe1· without exception in similar mat­
ters. 

While municipalities are authorized under the provisions of section 3625, 
G. C., to take an official census, no authority is found for a county to do so. · 

Although under section 1261·59, G. C., 103 0. L., 236, special provisions are 
made for the adoption of any official census taken in any political subdivision, 
taken within a year next preceding tlie granting of licenses, in determining the 
number of licenses which may be granted under the constitution and statutory lim­
itations thereof, and further special provision is there made for determining the 
population of bona fide summer resorts containing a population of less than five 
thousand, according to the last preceding federal census for a like purpose, such 
special provisions may not be held to be applicable to a different state of facts 
in a subsequent act, no reference thereto being made. 

I am, therefore, of opinion that the county in which the ~ppointing boards 
are required to meet under section 1261·22e, supra, must be determined from the 
last preceding federal census of such counties. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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773. 

cm~·TRACT-LOCAL GAS DISTRIBUTING COMPANY-8UPPLYING COM· 
PANY-GAS FURNISHED BY LATTER TO FORMER IS SOLD AND DE­
LIVERED AND PAID FOR ACCORDING TO VOLU~IE THEREOF-ALL 
RECEIPTS FRO~! LOCAL BUSINESS CONSTITUTE GROSS RECEIPTS 
OF DISTRIBUTING COMPANY-COSHOCTON GAS COMPANY CASE DIS­
TINGUISHED. 

Where the contract between a local gas distributing company and a supplying 
company is Sitch as to show that the gas furnished by the latter to the former is 
sold and delivered and paid for according to the volume thereof, the case is not 
within the rule of the decision ia State v. Coshocton Gas Company, 12 N. P., n. s., 
570, and all the receipts from the local business constitute gross receipts of the 
distributing company. 

CoLUMBUS, Omo, August 26, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-You have asked me to advise you as to whether the contract 

between the Alliance Gas & Power Company, a local public utility, and the East 
Ohio Gas Company, a copy of which is enclosed with your letter, is sufficiently 
similar to the contract involved in the case of State v. Coshocton Gas Co., 12 N. 
P. (n. s.), 570, as to limit the liability of the first named company-for excise tax 
to such taxes based upon any part of the total receipts from the sale of gas in 
the city of Alliance and its environs less than the 'Y"hole. 

I refer the commission, in the first instance, to opinion No. 378, in which I 
examined the contract between the Springfield Gas Company and the Ohio Fuel 
Supply Company for the purpose of testing its application to the question of ex­
cise taxes by the rule laid down in Coshocton Gas Company case, supra. The anal­
ysis which is therein made of the Coshocton Gas Company decision need not be 
repeated in this opinion. 

The agreement between the East Ohio Gas Company and the Alliance Gas 
& Power Company, which I have before me, contains the following stipulations, 
which are clearly distinguishable from the corresponding stipulations in the Cosh­
octon Gas Company contract and also from those in the Springfield Gas Company 
contract: 

"(1) The East Ohio Gas Company, the supplying company, agrees 
'that it will sell natural gas to the party of the second part * * * at 
the rate or price of seventy-five per centum (75%) of the gross sales of said 
natural gas, which shall be made by the party of the second part at do­
mestic rates, and at the rate or price of eighty-five per centum (85%) 
of the gross sales * * * at a reduced rate, for other purposes. * * 
That the price at which gas is to be sold in said city of Alliance and 
vicinity by the party of the second part for domestic and other purposes 
shall be fixed by the party of the first part, and the party of the second 
part hereby agrees to sell said natural gas at the prices so fixed. No 
natural gas shall be sold at any special rate except it be stipulated for 
by special contract between the parties hereto on contracts the same as 
now used by the party of the first part, or which the party of the first 
part may use at any future time. ' · 

"(2) The local company agrees that it will 'pay to the party of the 
first part for all natural gas received during any month, on or before the 
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20th day of the month following that in which such gas shall be received.' 
"(3) The local company further agrees to furnish each month a 

statement showing 'the gross amount of sales of gas to consumers dur­
ing the last preceding month. * * *' 

'' ( 4) It is mutually agreed that ''the quantity of gas delivered by 
the party of the first part to the party of the second part shall be ascer­
tained monthly by the reading of the meters by which such gas is sup­
plied to consumers, which method is hereby adopted by the parties to this 
agreement as the basis of such measurement.'' 

I have quoteil all those parts or portions of the contract which relate to the 
basis of compensation and the test of delivery. By referring to the previous 
opinion which I have mentioned the commission will observe that the vital dif­
ference between the two contracts which were therein considered aud the present 
contract lies in the fact that under those contracts the supplying company was 
to have a certain percentage of the proceeds of collections of the local busi­
ness; whereas under this contract the supplying company is entitled to a certain 
percentage of the gross sales, regardless of whether collections are made or not. 

As Judge Rogers of the Franklin county common pleas court pointed out in 
deciding the Coshocton Gas Company case, the obligation arising as between the 
parties to the contract in that case out of the successful conduct of the business 
was the duty on the part of the local company to account for moneys collected 
on the joint account. In other words, the parties did not stand towards each 
other with respect to a month's business in the relation of debtor and creditor, 
but in the relation of trustee and principal. 

No such result could be claimed for the contract between the East Ohio Gas 
Company and the Alliance Gas & Power Company. It is clear that the obligation 
of the Alliance Company to the East Ohio Company arises, so to speak, the in­
stant that a measurable quantity of gas passes through a consumer's meter and 
that fact is registered by the instrument; and that obligation is the duty of the 
Alliance Company to pay the East Ohio Company a certain percentage of the 
selling price of that quantity of gas. In the other two cases which I have con­
sidered no obligation would arise until the consumer had paid the local company 
for the gas, and then the obligation would be to account for a certain percentage 
of the proceeds. 

From another point of view: It must be admitted that upon the reasoning 
in the Coshocton Gas Company case the result would have been different if the 
local company had merely purchased its supply from a supplying company in such 
a way as that the entire volume of gas passing from the mains of one company 
to the mains of the other company was measured and paid for periodically at so 
much per unit of measurement. 

I am unable to see that the contract between the Alliance Gas & Power Com­
pany and the East Ohio Gas Company differs essentially from such a supposed ar­
rangement. True, there is more than one meter, and while the gas is in the dis­
tributing system of the Alliance Company it remains the general property of the 
E-ast Ohio Company. But as the contract makes very plain, the parties have 
chosen to regard the delivery as incomplete until the consumer's meter is reached 
for purposes which ser~·e their own convenience; and they have expressly fixed 
upon the readings o.f the consumers' meters as conclusively determining the 
amount of gas delivered by the one party to the other. 

It must be admitted also that in other particulars, such as with respect to the 
stipulations as to the maintenance of the distributing system, etc., the contract 
under examination has much in common with the other two contracts with which 
it has been compared. Notwithstanding all these points of similarity, howeYer, 
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the one \'ital point on which the Alliance contract differs from the other two is 
sufficient, in my opinion, to distinguish it for purposes of the application of the 
decision in the Coshocton Gas Company case. 

I, therefore, advise that the decision in State v. Coshocton Gas Company, 
supra, does not apply to the business of the Alliance Gas & Power Company as 
conducted under its contract with the East Ohio Gas Company so as to produce 
the result arri,·ed at by the court in the Coshocton Gas Company case; but that 
the facts being distinguishable from those in the Coshocton Gas Company case, a 
conclusion opposite to that reached by the court in that case must, for the very 
reasons on which that conclusion was based, be reached in the case of the AI· 
liance Gas & Power Company. In other words, the Alliance Gas & Power Com· 
pany is to be treated as the sole proprietor of its own business. The receipts 
which it has from its customers are to be treated as belonging, in the first instance, 
solely to it, and without diminution constitute the basis of the excise tax. 

774. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

INTERPRETATION OF SECTIONS 7419 AND 5649·4, G. 0.-"EMERGENCY" 
-RUN DOWN CONDITION OF ROADS MUST EXIST AS SPECIFIC AND 
DEFINITE FACT-GENERAL LANGUAGE WI~L NOT SUFFICE-EACH 
CA.S.EJ MUST BE DETERMINED AS IT ARISES.AND EACH RESOLUTION 
MUST STAND BY ITSELF-RESOLUTION OF COUNTY COMMISSION· 
ERS MUST DEFINITELY SHOW ON ITS FACE THE EXISTENCE OF AN 
EMERGENCY-THERE MUST BE SOME UNUSUAL CIRCUMSTANCES 
TO BRING LEVY WITH!~ AUTHORITY OF SECTION 5649·4, G. C. 

A resolution of a board of count:; commissioners finding that certain principal 
highways of the county are "unfit for travel or cause difficulty, danger or delay 
to teams passing thereon," "by reason of the large amount of traffic thereon or 
from ueglect or inattention to the repair thereof" does not sufficiently state an 
emergency within the meauing of section 5649-4, G. C., and such resolution, though 
adopted under section 7419, G. C., is not sufficient to authorize the making of a 
levy outside of the Smith law limitations. 

A resolution of. a board of county commissioners, reciting that numerous 
roads of the county are so "wom by the large amount of travel * * * that their 
conditio11 causes difficulty, dauger 011d delay to traffic," does not sufficiently state 
a11 emergmcy withil1 the meaning of said sectio11 so as to authorize the making of 
such a levy outside of the Smith law limitations. 

CoLUMBUS, OHIO, August 26, 1915. 

The Tax Commissio1~ of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge the receipt of your letter of August 14th, as 

follows: 

''A board of county commisswners adopted a resolution under sec· 
tion 7419, G. C., in substantially the following form: 

" 'Whereas, we find that the following principal highways (naming 
them) of the county, by reason of the large amount of traffic thereon or 
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from neglect or inattention to the repair thereof, have become unfit for 
travel or cause difficulty, danger or delay to teams passing thereon, and 
being satisfied that the ordinary levies authorized by law for such pur­
pose will be inadequate to provide money necessary to make the repairs 
in said roads rendered necessary from the causes above enumerated, 

- '' 'Be it Resolved, That there be levied a tax of L2 mills upon the 
dollar of all the taxable property of the county for the repair of said 
roads.' 

''May such rate be levied as an emergency tax irrespective of any 
of the limitations of the so-called Smith law9 In other words, ,is such a 
levy .an emergency levy within the meaning of section 5649-4, which the 
commissioners are authorized to levy irrespective of any limitations of 
the Smith law9" 

Your question directly involves the interpretation of the following sections 
of the General Code: 

Section 56.49-4, as amended 103 0. L., 527: 

"For the emergencies mentioned in sections 4450, 44511 5629, 7419 
and 7630-1 of the General Code, the taxing authorities of any district may 
levy a tax sufficient to provide therefor irrespective of any of the limi­
tations of this act.'' 

Section 7419, General Code: 

''When one or more of the principal highways of a county, or part 
thereof have been destroyed or damaged by freshet, landslide, wear of 
water courses, or other casualty, or, by reason of the large amount of 
traffic thereon or from neglect or inattention to the repair thereof, have 
become unfit for travel or cause difficulty, danger or delay to teams pass­
ing thereon, and the commissioners of such county are satisfied that the 
ordinary levies authorized by law for such purposes will be inadequate to 
provide money necessary to repair such damages or to remove obstruc­
tions from, or to make the changes or repairs in, such road or roads as are 
rendered necessary from the causes herein enumerated, they may annually 
thereafter levy a tax at their June session, not exceeding five mills upon 
the dollar upon all taxable property of the county, to be expended under 
their direction or by the employment of labor and the purchase of ma­
terials in such mann!3r as may seem to them most advantageous to the 
interest of the county, for the construction, reconstruction or repair and 
maintenance of such road or roads or part thereof.'' 

In reality the only question is a!\ to the interpretation of section 5649-4, 101 

section 7419 standing by itself is not sufficient authority for the making of a levy 
outside of the Smith law limitations. The Smith law was passed subsequently to 
section 7419, and it is at least safe to say that had not section 5649-4 been en· 
acted as a part thereof, levies under section 7419 would have been subject to the 
appropriate limitations of the Smith law. The exact question being, not as to 
whether or not a valid levy has·been made under section 7419, but as to whether 
or not a preferred levy outside of the Smith law limitations has been made under 
favor of section 5649-4, that section and not section 7419 must be first interpreted. 
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I perceive the following questions which the resolution quoted by you raise 
as to the application of section 5649-4: 

"(1) Is section 5649-4 to be so interpreted as that any levy therein 
mentioned, i. e., a levy for one of the emergencies mentioned in the sec­
tions referred to therein, is ipso facto outside of the Smith law limitations; 
or is the section a grant of power to the taxing authorities to make a 
levy for one of the named emergencies outside of the Smith law limita­
tions if they see fit, leaving it optional with them to make an ordinary 
levy under the sections named, subject to the limitations of the Smith 
lawg • 

'' (2) Is any levy which may be made under authority of the sec­
tions referred to in sectio~ 5649-4, a levy for an 'emergency' within 
the meaning of section 5649-4; in other words, is section 5649-4 to be in­
terpreted, so to speak, as a legislative declaration that all levies made 
under authority of the sections named are emergency levies~ Or, it be­
ing ascertained that a given levy is made under authority of one of the 
sections referred to in section 5649-4, must it still be ascertained in addi­
tion thereto that the levy is an emergency levy~" 

At first blush I was impressed that both of these questions were involved in 
the facts stated by you, and have therefore stated them as so involved. On re­
flection, however, I think the first of these two questions may be eliminated; for 
while the resolution which you quote does not specifically refer to section 5649-4 
nor recite that the levy of 1.2 mills for which it provides shall be made in ad­
dition to all other levies under the Smith law, thus leaving room for argument 
that, if section 5649-4 is a mere grant of power to levy for certain purposes out­
side of the Smith law limitations, the resolution ·does not evince an intention on 
the part of the commissioners to make such a levy; yet there is sufficient evi­
dence on the face of the resolution to show, in my opinion, that the commissioners 
did intend that the levy shall be made exclusive of the Smith law limitations. This 
eviilencP. is found in the fact that the levy is not in the form of an estimate of 
the amount needed. If it were an ordinary levy, subject to adjustment with 
other rates through the agency of the budget commission, it would have been 
expressed in an amount as well as in mills, agreeably to the provisions of section 
5649-3a, which provide for the filing of the annual budget. Moreover, it would 
have been treated, had it been regarded as an· ordinary levy subject to revision, 
as a mere item in the budget; whereas the commissioners have at least attempted 
to make it a separate and independent levy. 

For these reasons, I conclude that whatever may be the law as to the author­
ity of the commissioners to levy under section 7419 within the limitations of the 
Smith law, the resolution quoted by you embodies a palpable effort to make a levy 
outside of those limitations, even though the intention might have been more 
clearly expressed. 

This leaves the second of the two questions of law as I have stated them as 
the only point on which the answer to your specific questions can hinge. It is 
probably true that as a first impression it would appear from the language of 
section 5649-4 that all levies under the several sections enumerated therein are to 
be regarded, for the purposes of that section, as emergency levies; and in conse­
quence thereof that if a levy can be sustained as a valid exercise of power under 
any one of the sections enumerated in section 5649-4, it is on that account alone 
an emergency levy within the intendment of said section and may be made with-· 
out regard to the Smith law limitations. 

But a careful study of section 5649·4 dispels this impression, in my opinion. 
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In the first place, if the legislature had intended to provide that all levies under 
authority of sections 4450, 4451, 5629, 7419 and 7630-1 of the General Code might 
be made outside of the limitations of the Smith law, it could have expressed that 
intention in unequivocal language, simpler than that which it has chosen to use. 
As for example: 

''The limitations of this act shall not apply to taxes levied under 
sections 4450, etc.'' 

On the contrary, the general assembly has used the words: "For the emergen­
cies mentioned in sections 4450, etc." The most natural and obvious implica­
tion of this language is that there may be occasions for the exercise of the taxing 
power other than the emergencies mentioned in the sections referred to. That is 
to say, in grammar and in logic the expression used by the legislature refers to 
something in the sections enumerated less comprehensive than the sections them­
selves. If this is the correct view, then in order to determine what levies may 
be made outside of the limitations we would not stop with ascertaining whether 
or not a given levy could be made under authority of one of the sections enum­
erated, but would inquire further as to whether the occasion for the levy was an 
''emergency.'' 

It must be admitted that strict rules of grammar aud logic must be applied 
with caution in the interpretation of the statute. I would, therefore, not be con­
tent to rest my interpretation of section 5649-4 upon any such technicality. But 
in my opinion section 5649-4 points the way to intrinsic evidence showing that 
the legislature intended that it should be strictly applied in the way which I have 
described. I think it must be admitted that if it clearly appears on the face of 
one of the sections referred to in section 5649-4 that such section contemplates 
the levy of taxes for conditions that could not under any circumstances be re­
garded as emergencies, in addition to conditions which might be so regarded, this 
of itself would show that the legislature ·intended that the only levies under that 
section which, under favor of section 5649-4, could be made outside of the lim­
itations would be the emergency levies. 

The interpretation of section 7419 is put in issue by your question. I think 
it is more appropriate, therefore, to take another one of the sections mentioned 
in section 5649-4 and examine it, with this question in mind: 

''Are all the things for which levies may be made under this section 
'emergencies' in any sense of the word?'' 

I may say with respect to sections 4450, 5629 and 7630-1 that there is noth­
ing referred to in any of these sections which may not properly be regarded as 
an emergency; but the case stands differently with respect to section 4451. That 
section provides as follows: 

''When expenses are incurred by the board of health under the pro­
Yisions of this chapter, upon application and certificate from such board, 
the council shall pass the necessary appropriation ordinances to pay the 
expenses so incurred and eertifiell. The council may Jeyy and set apart 
the necessary sum to pay such expenses and to carry into effect the pro­
Yisions of this chapter. Such levy shall, however, be subject to the re­
striction~ contained in this title.'' 
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The oceasions of the exercise of the taxing power provided for in this section 
are two: 

" ( 1) The incurring of expenses by the boanl of health 'under the 
provisions of this chapter; ' and 

"(2) The anticipation of the incurring of expenses by the board 
of health in order 'to carry into effect the provisions of this chapter.' '' 

If by ''the provisions of this chapter'' were meant those provisions of the 
chapter relative to the powers and duties of the municipal board of health, re· 
lating to the prevention of the svread of dangerous communicable disease, in 
time of epidemic or threatened epidemic, as provided for by sections 4425 to 44_50, 
inclusive, then it would be obvious that where expenses bad been so incurred and 
a levy were made to meet them, the levy would be in every sense of the word a 
levy for an "emergency;" but "this chavter" embraces everything relating to 
boards of health-from sections 4404 to 4476 of the General Code, or at least all 
that part of the chapter excepting section 4467 et seq. relating to sanitary plants, 
which carry their own levying provisions. 

From this fact it becomes apparent that the expenses incurred by the board 
of health under the "provisions of this chapter" would contemplate, among other 
things, the following items: 

'' (1) The regular compensation of a health officer appointed by the 
state board of health and made by section 4405 'a valid claim against 
such municipality.' 

" (2) The salaries of officers and other appointees of the board of 
health under authority of section 4412 of the General Code. 

'' (3) The expense incident to keeping a record of proceedings, etc., 
it being provided by section 4409 that 'each board of health * * shall 
procure suitable books, blanks, and other things actually necessary for 
the transaction of its business.' 

'' ( 4) The expense incident to creating 'a complete ani! accurate 
system of registration of births, marriages, deaths and interments oceur­
ring within its jurisdiction for the purpose of legal and genealogical inves­
tigations and to furnish facts for statistical, scientific or sanitary inquir· 
ies.' (Sec. 4419, G. C.)" 

Other expenses might be mentioned, but I have limited my enumeration to 
those things which clearly are not emergency conclitions. Indeed, the effect of 
regarding ali levies which might possibly be macle under section 4451 of the Gen­
eral Code as "emergencies" woulcl be simply this: To take out of the Smith law 
limitations the whole levy of a municipal corporation for the health fund, because 
that levy is referable to section 4451. No such interpretation of section 5649-4 
and 4451 considered together has ever been given, so far as I am advised, in prac· 
tice, and it seems to me that a mere statement of the consequences of holding that 
all levies under section 4451 are necessarily ''emergencies,'' or that they may be 
made so at the mere election of council regardless of their purpose, is enough to 
compel the choice of that interpretation of section 5649-4 which logic and the 
rules of syntax indicate, namely: That it is not every levy which may be made 
under the _sections referred to therein which is outsicle of the Smith law limita­
tions, but only those levies which are for such ''emergencies'' as are ''mentioned'' 
in such other sections that may be so made. 

With this principle established, we approach section 7419 with a view to de­
termining whether it mentions conditions that are not emergencies as well as 
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conditions which are emergencies, or in other words, whether or not a distinction 
may be observed among the different conditions which it mentions. 

Before analyzing the section in detail, however, it may be well to remark that 
section 7419 bas been treated by the legislature and by the courts as a section 
under which, prior to the Smith law at least, regular taxes could be levied from 
year to year for road repair purposes. That is to say, the section was not re­
garded solely as one intended for use upon extraordinary occasions, but was em­
ployed repeatedly as the means of raising curr.ent revenues. 

Section 7421, which for obvious reasons must be read in connection with 
section 7419, shows that the legislature bas treated section 7419 as a means of 
raising current revenues. It provides as follows: 

''All money assessed and collected under the proviSIOns of section 
7419, which remains in the bands of the county treasurer, unexpended ancl 
unappropriated, for a period of six months after the annual September 
settlement for the fiscal year during which the tax was collected, shall be 
paid to the treasurer of- the township or municipal corporation from which 
it was collected, and be expended on the public roads, under the direction 
of the trustees of the proper township or municipal corporation, in such 
manner as seems to them most advantageous to the interest of the town­
ship or corporation, for the construction, reconstruction, or repair of roads, 
and in building or repairing bridges.'' 

If the general assembly had not conceived of the provision for a levy under 
section 7419 as ordinary current revenues of the county, it would certainly not 
have passed section 7421. · 

The supreme court evidently to<?k the same view of this statute in its original 
form in Lima v. McBride, 34 0. S., 338. The second branch of the syllabus in 
this case is as follows: 

"2. Where the county commiSSioners, intending to make a levy of 
taxes for road pu-rposes, under the act of April 30, 1869 (66 Ohio L., 60), 
cause such levy to be entered on the record, in general terms, the tax will 
not be regarded as invalid, or made under the act of 1877 (74 Ohio Laws, 
92), on the mere ground that the record does not show the existence of 
facts which warranted the levy under the former act.'' 

The reference is to what is now section 7419 of the General Code. Comparison 
of the original act of 1869 with the present section will show no very material 
changes in the language of the law. In spite of the fact that the occasions for 
the levy have always been those specifically referred to in the first part of the 
section in its present form, the supreme court sustained as a levy under this sec­
tion one made under a resolution of the following tenor, as shown in the report 
at page 339: 

''The commissioners made a levy for county road fund of four mills.'' 

In other words, while the court did refer in the opinion, per Okey, J., to the 
levy as ''the extraordinary levy,'' yet it treated the levy as one, in effect, for 
general and current revenues. 

In sharp contrast to the decision of the supreme court in the case above cited 
is the decision of the circuit court of Franklin county in the case of the State 
on the Relation of the Tax Commission v. Sayre, Auditor, not officially reported. 
In that case the commissioners of Franklin county bad attempted to levy outside 
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of the Smith Jaw limitations, by passing a resolution in which the language of 
Reetion 741!1 was substantially quoted, except that the roads alleged to be in need 
of repair were specifically enumerated therein. The court held the resolution in· 
sufficient upon which to base a levy outside of the Smith law limitations, holding 
that general language of this kind, together with the repeated use of the word 
''or'' and without specifications as to which rqad bad been damaged in one way 
and which in another, could not be justified as an emergency levy. 

While the court in the case last above referred to did not base its decision 
upon the point which is raised by your letter, yet it is significant to note that the 
levy was not set aside on the ground that it was not made in compliance with 
section 7419 (which indeed could not have been the case in the light of the de­
cision in Lima v. McBride, supra), but on the ground that it was not a compliance 
with section 5649-4. The decision, therefore, does go at least one step in the lli­
rection which my discussion has taken, for it establishes the conclusion that a 
mere compliance with section 7419 will not justify a levy under section 5649-4. 

The fact that section 7419 is susceptible to use as a means of raising current 
revenue, established by the considerations above mentioned as -well" as by the fact 
apparent on the face of the statute that the levy therein authorizd may be made 
''annually,'' tends strongly to establish the conclusion that there must be some· 
thing in this statute which is not of an emergency character. 

When section 7419 is analyzed it seems possible to distinguish different classes 
of occurrences or conditions, some of which would seem in every instance to con­
stitute emergencies, and others of which would seems to constitute emergencies 
only under most exceptional circumstances. In every case, however, there must be 
a concurrence of two elements or conditions in order to constitute an emergency, 
viz.: 

"(1) The existence of certain specific conditions in the specific 
roads, caused by certain specific means; and 

"(2) The inability of the commissioners to meet the conditions so 
caused by levying within the ordinary limits of law.'' 

It is clear from the decision of the circuit court in the case above cited that 
the emergency conditions must exist as specific and definite facts, and that any 
equivocal or general language used in a resolution the purpose of which is to make 
a levy outside of the Smith law limitations and under section 7419, will be insuf­
ficient. 

In view of the decision cited and of the difficulty of the question involved, I 
do not believe I would be justified in expressing any opinion as to just what cir­
cumstances of those mentioned in section 7419 would, in a given instance, con­
stitute an ''emergency'' within the meaning of section 5649-4. Each case must be 
determined as it arises and each resolution must stand by itself. 

It is clear, however, for reasons which_I have pointed out, that the resolution 
of the commissioners in order to be sufficient authority for the making of a pre­
ferred levy, must specifically and definitely show on its face the existence of an 
emergency. Neither the resolution quoted in your letter nor the resolution of 
the commissioners of Miami county, a certified copy of which you have sent to 
me, states an emergency, in my opinion. This is clearly the case with respect to 
the resolution quoted in your letter, for in that resolution it is recited that the 
roads 

''by reason of the large amount of traffic thereon or from neglect or in­
attention to the repair thereof, have become unfit for travel or cause dif­
ficulty, danger or delay to teams passing thereon.'' 
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'Vhile the resolution shows a lack of sufficient funds, it does not show the exis­
tence of specific conilitions with respect to particular roads, but is equivocal aud 
general like the resolution held insufficient in State ex rei. v. Sayre, supra. 

The Miami county resolution is somewhat more specific, in that it limits the 
statement of conditions as follows: 

"We find them much worn by the large amount of travel so that 
their condition causes difficulty, danger and delay to traffic.'' 

However, some eleven improved roads are mentioned and all are grouped to­
gether under the one description of conditions. I am satisfied that ordinary wear 
of the roads under normal circumstances cannot be the occasion of au emergency. 
There must be something unusual in the circumstances in order to bring the levy 
within the scope of the authority granted by section 5649·4. It is scarcely con­
ceivable that there should have been an unprecedented and unusual amount of 
traffic over all oeleven roads mentioned in the Miami county resolution at the same 
time. Therefore, for lack of definiteness, I am of the opinion that this resolution 
does not sufficiently state the existence of an emergency. 

For the above reasons, and without going into detail with respect to the pos­
.sible applications of sections 7419 and 5649-4 of the General Code, I advise that 
neither of the resolutions submitted to me by you is sufficient to authorize the 
making of a levy outside of the Smith law limitations for the purposes therein 
mentioned. 

775. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

CHILDREN'S HOME SHOULD NOT BE USED AS DETENTION HOME FOR 
CHILDREN-DISCRETION OF TRUSTEES TO PROVIDE SHELTER FOR 
DEPENDENT AND NEGLECTED CHILDREN-DETENTION HOMES 
SHOULD NO'l' BE ERECTED ON PREMISES OF CHILDREN'S HOMES. 

Children's homes should not be used for the detention of children including 
delinquents who are under the jurisdiction of the juvenile court, but whose status 
has not been determined by the court, as a general rule. However, trustees of 
children's homes should exercise their discretion under section 3090, G. C., to the 
end that dependent and neglected children should be provided with shelter if no 
positive reason to the contrary exists. 

Detention homes should not be erected on the premises of children's homes. 

CoLUMBus, OHIO, August 28, 1915. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your request for an opin­

ion relative to the use of children's homes for the detention of wards of the 
juvenile court pending disposition of their cases and of the use by the juvenile 
court of children's homes for the detention of delinquents; also the right to build 
a detention home on the premises of the children's homes, which request, in full, 
is as follows: 

"We have found a disposition in several counties of this state to pro­
vide for the detention of wards of the juvenile court at the children's 



ATTOR~""EY GE~""ER.\.L, 1631 

home pending final disposition of the cases. Many of such wards are 
charged with delinquency. We think that sections 1670 and 3089 do not 
permit such an arrangement. 

''Recently in a certain county a number of prominent public officials 
have recommended that the detention home in that county be abolished 
and that the customary inmates of such home be cared for at the county 
children's home. Because our position in this matter has been challenged, 
we ask for your opinion in the matter. That is: 

"Has the juvenile court the right to use the county children's home 
as a detention home for children, including delinquents, and, also, is it 
legal to build upon the premises of the children's home a building to be 
used especially for such wards?" 

Section 3089 of the General Code, as amended (103 0. L., 890) is as follows: 

"The home shall be an asylum for children under the age of eighteen 
years, of sound mind and not morally vicious and free from infectious or 
contagious diseases, who have resided in the county not less than a year, 
and for such other children under such age from other counties in the 
state where there is no home, as the trustees of such home and the per· 
sons or authority having the custody and control of such children, by 
contract agree upon, who are, in the opinion of the trustees, suitable 
children for admission by reason of orphanage, abandonment or neglect by 
parents or inability of parents to provide for them. In no event shall a 
deli11quent or i1zcorrigible child be committed to or be accepted by such home. 
If an inmate of such homo is found to be incorrigible, he or she shall be 
brought before the juvenile court for further disposition. Parents or 
guardians of such children shall in all cases where able to do so pay rea· 
sonable board for their children received in such children's home.'' 

In section 3089 of the General Code, supra, it is provided specifically that 
"in 110 event shall a deli11que11t or i11corrigib/c child be committed to or be accepted 
by such home." The provisions of the section are clear and unambiguous, and 
there is not only no authority for the use of children's homes for the detention of 
delinquents, but there is an express prohibition against it. There is no authority 
to accept children in children's homes except that contained in section 3090 of 
the General Code, as amended (103 0. L., page 890), which is as follows: 

"They shall be admitted by the superintendent on the order of the 
jm·enile court or of a majority of such trustees, accompanied by .a state· 
ment of facts signed by the court or trustees, setting forth the name, age, 
birthplace, and present condition of the child named in surh order, whic•h 
statement of facts contained in the order, together with any additional 
facts connected with the history and condition of such children shall be, 
by the superintendent, recorded in a record provided for that purpose, 
which shall be confidential and only open for inspection at the discretion 
of the trustees.'' 

Children under the jurisdiction of the juvenile court would, under the pro· 
visions of section 3090 of the General Code, be sent to children's homes, if at all, 
only after their cases had been disposed of, and in no event would delinquent 
children be committed to the home. The provision for their being admitted to the 
home on the order of the juvenile court only relates to admission after a doter· 
mination of their status by the juvenile court. 
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Answering your first question specifically I would say that there is n·o author­
ity for the use of a children's home as a detention home for children in eluding 
delinquents. 

Section 1670 of the General Code, as amended (103 0. L., 875), is as follows: 

''Upon the advice and recommendation of the judge exercising the 
jurisdiction provided herein, the county commissioners shall provide by 
purchase or lease, a place to be known as a 1 detention home' within a con­
venient distance of the court house, not used for the confinement of adult 
persons charged with criminal offenses, where delinquimt, dependel!t or 
neglected minors under the age of eighteen years may be detained until 
final disposition, which place shall be maintained by the county as in other 
like eases. In counties having a population in excess of forty thousand, 
the judge may appoint a superintendent and matron who shall have charge 
of said home, and of the delinquent, dependent and neglected minors de­
tained therein. Such superintendent and matron shall be suitable and dis­
creet persons, qualified as teachers of children. Such home shall be fur­
nished in a comfortable manner as nearly as may be as a family home. 
Sq far as possible delinquent children shall be kept separate from depend­
ent children in such home. The compensation of the superintendent and 
matron shall be fixed by the county commissioners. * * *'' 

The section just quoted authorizes the county commissioners, under certain 
conditions, to provide by "purchase or lease a place to be known as a 'etetention 
home' within a convenient distance of the court house, not used for the confine­
ment of adult persons charged with criminal offenses." It would appear, there­
fore, that it was clearly intended that .the detention home is to be a separate and 
distinct institution in charge of a superintendent and matron, and that there is 
no provision·of law whereby the children's home, or a part thereof, can be utilized 
for the purpose of a detention home. The grounds within the enclosure sur­
rounding a children's home are as much a part of the home as the building itself, 
and to place on the premises of a children's home a building to be used as a de­
tention home, which detention home, of course, is used for detaining delinquents, 
·dependent and neglected minors under the age of eighteen years while their cases 
are being investigated by and until they are disposed of by the juvenile court, 
would constitute a violation of the provisions of section 3089 of the General Code, 
as amended, supra. 

In the consideration of question_s of this character, and those of a kindred 
nature, it should be borne in mind that in the administration of the various laws 
affecting children the primary purpose is the welfare of the child. Section 1683 
of the General Code, which is ·section 2 of the juvenile court act, is as follows: 

''This chapter shall be liberally construed to the end that proper 
guardianship may be provided for the child, in order that it may be edu­
cated and cared for, as far as practicable in such manner as best sub­
serves its moral and physical welfare, and that, aa far as practicable in 
proper cases, the parent, parents or guardian of such child may be com­
pelled to perform their moral and legal duty in the interest of the child.'' 

From a reading of the section just quoted it will be observed that the juvenile 
court law is to be liberally construed to the end that proper guardianship may be 
provided for the child. While, as stated above, there is express provision of law 
whic.h prohibits the admission of delinquent children to children's homes, it would 
appear only reasonable and proper that, especially in the case of dependent or 
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neglected children who may be under the jurisdiction of the juvenile court, where 
other means are not available for their care during or pending the disposition of 
their cases the trustees of the children's homes should exercise the discretion 
vested in them under the provisions of section 3090 of the General Code, as. 
amended, supra, and admit such children to the home under their control, there 
being no positive reason for contrary action. 

It is my opinion, therefore, that while children's homes may not generally be 
used by the juvenile court for the detention of children, including delinquents 
whose status has not been determined by the court, that dependent or neglected 
children should be cared for at the children's homes when necessity arises and in 
the judgment of the trustees there is no positive reason why such children should 
not be received; that there is not only no provision of law for the erection of a 
detention home on the premises of a children's home, but that such erection would 
be in conflict with the provisions of section 3089 of the General Code, as amended. 

776. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

PHYSICIAN EMPLOYED IN STATE HOSPITAL CANNOT ACT AS MED· 
!CAL WITNES8-SEE SUPPLEMENTAL OPINION NO. 848. 

A physician employed in a state hospital cannot act as a medical witness under 
section 1956, G. C. 

CoLUMBUS, OHIO, August 28, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Under date of August 17th, you requested my official opinion 

as follows: 

"The Ohio state reformatory has forwarded to this department state· 
ment of D. W. Cummins, probate judge of Richland county, amounting to 
$303.60 for fees and expenses account of lunacy inquests of fifteen inmates 
of the Ohio state reformatory confined in the Columbus state hospital. 

''Included in this statement is $180.00 for Drs. G. H. Williams, B. B. 
Barber. and G. A. Rowland, examining physicians and witnesses. These 
physicians being employes of the Columbus state hospital, we would like 
to have your opinion before issuing vouchers in payment of same.'' 

Section 1956, G. C., relative to inquests of lunacy, provides that the medical 
witnesses used at such inquests "must have at least five years' experience in the 
practice of medicine, shall not be related, by blood or marriage, to the person al­
leged to be insane or to the person making the application for commitment, nor 
have any official connection with any state hospital." 

The persons who were used as medical witnesses as per your inquiry were 
physicians who, you state, are employes of the Columbus state hospital, and the 
question naturally arises as to whether or nota physician employed at the Colum­
bus state hospital could be considered as having "any official connection" with 
such hospital. 

A reading of the statute, and the fact that it simply states "official connec· 
tiou '' leads me to the conclusion that the legislature intended that those physicians 

15-Yol. 11-.A. G. 
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who were employed at a state hospital should not be used as medical witnesses in 
lunacy inquests, as a physician or any one else employed in an institution is, in 
the ordinary meaning of the term, ''officially connected'' with such institution. 

I am, therefore, of the opinion that since there is a positive prohibition in the 
statute against a physician permanently employed in a state hospital being a med· 
ical witness, vouchers calling for payment to such physicians for such services 
should not be issued. 

777. 

Respectfully, 
· Enw ARD C. TuRNER, 

Attorney General. 

STATE BOARD OF HEALTH-REGULAR MEETINGS-MUST BE HELD IN 
COLUMBUS--ANNUAL CONFERENCES AT SUCH TIMES AND PLACES 
AS BOARD MAY DIRECT-SPECIAL MEETINGS MAY BE HELD OUT­
SIDE OF COLUMBUS WHEN NECESSARY TO HOLD SAME IN P ARTIC­
ULAR LOCALITY IN CONDUCT OF INVESTI(}ATION PERTAINING TO 
THAT LOCALITY. 

1. Regular meetings of the state board of health held pursuant to section 1233, 
G. C., must be held in Columbus. 

2. Annual conferences of health officers held pursuant to sections 1245 and 
1246, G. C., may be held at such times and places as the board may direct. 

3. Special meetings of the s(ate board of health may be held outside of 
Columbus, when necessary to hold same in a particular locality in the conduct 
of an investigation pertaining to that locality. 

CoLUMBUS, OHIO, August 28, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your letter of August 4, 1915, requesting my opinion received, 

and is as follows: 

'' Enclose!l you will find a letter from the state board of health in 
which they set up the fact that there has been some question as to whether 
said board is at liberty to hold meetings in various sections of the state, 

''I wish you would take this letter into consideration and advise this 
office just what the limitations of this board are under the statutes made 
an!l provided as to holding meetings outside of Columbus, Ohio.'' 

I have also note!l the letter of Hon. E. F. McCampbell, secretary and ex­
ecutive officer of the state boar!l of health, enclosed with your letter and which 
is herewith returned to you. 

Section 1233 of the General Code provides as follows: 

"The state boanl of health shall meet in Columbus during the moJ!th 
of January of each year and at such other times as it may direct. A rna-
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jority of its members shall constitute a quorum. The board shall choose 
one of its members as president, and, subject to the provisions of this 
~ hapter, may adopt rules and !Jy-laws for its government.'' 

~Pdion 1236 of the General Code provides as follows: 

''Suitable rooms for the meetings of the state board of he.alth and 
the office of its secretary shall be provided by the state.'' 

The specific provision in section 1233, supra, that the only meeting which the 
hoard of health is required to hold thereunder shall be held in Columbus, and the 
only discretion lodged in the hoard as to other meetings therein authorized being 
as to the time when they shall be held, the conclusion is inevitable that such meet· 
ings should be held also in the city of Columbus. This conclusion is strengthened 
by the provisions of section 1236, G. C., supra, as to suitable rooms for the meet· 
ings of the board and office of the secretary. 

It would hardly be claimed that the state should provide more than one place 
for the holding of such meetings and it would follow that the place should be the 
office of the secretary. 

While meetings held in pursuance of section 1233, supra, should be held in 
Columbus, there are other activities of the board to which the same reasoning does 
not apply. 

Section 1245 of the General Code provides as follows: 

''The state board of health may make provision for annual confer­
ences -of health officers and representatives of local boards of health for 
the consideration of the cause and prevention of dangerous communicable 
diseases and other measures to protect and improve the public health. 
Each board of health or other body or person appointed or acting in the 
place of a board of health shall appoint a delegate to such annual con­
ferences. The city, village or township shall pay the necessary expenses 
of such delegate upon the presentation of a certificate from the secretary 
of the state board that the delegate attended the sessions of such ·confer­
ences.'' 

Section 1246 of the General Code provides as follows: 

''The state board of health may provide for one annual conference 
of representatives of city boards of health, another for representatives of 
village boards of health, and one or more for representatives of township 
boards of health, or make such other division of conferences as it deems 
best. No conference shall continue in session longer than three eonsecu­
tive days, and no board of health shall be required or authorized to send 
a delegate to more than one conference in any year.'' 

These sections give considerable discretion to the state board of health in the 
matter of holding of annual conferences of health officers, leaving the number of 
such conferences, the date and place of holding the same, entirely to the deter­
mination of the board, the only limitation being that no health officer shall be 
required to attend more than one of such conferences in any one year. If the 
purposes sougbt to be accomplished by these sections can be better attained by 
holding several conferences in different places in the state at different times dur-
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ing the year, there would appear to be no legal objection to so doing. Section 1234 
of the General Code provides for the payment of the expenses of the secretary as 
follows: 

'' * * * The necessary traveling and other expenses incurred by 
the secretary in the performance of his official duties shall be paid by 
the state. * * *" 

and section 1235 of the General Code provides for the payment of the expenses 
of members of the state board of health as follows: 

''Each member of the state board of health shall recefve five dollars 
for each day employed in the discharge of his official duties, and his nee· 
essary traveling and other expenses while engaged in the business of the 
board. * * *'' 

Clearly attendance at such conferences would be a part of the official duty of 
the secretary and a part of the business of the board and the expenses of the 
secretary and members of the board incident thereto should be paid, together 
with those of any employes whose attendance the board may deem necessary. 

Section 1237, G. C., provides as follows: 

''The state board of health shall have supervision of all matters re· 
lating to the preservation of the life and health of the people and have 
supreme authority in matters of quarantine, which it may declare and en· 
force, when none exists, and modify, relax or abolish, when it has been 
established. It may make special or standing orders or regulations for 
preventing the spread of contagious or infectious diseases, for govern· 
ing the receipt and conveyance of remains of deceased persons, and for 
such other sanitary matters as it deems best to control by a general rule. 
It may make and enforce orders in local matters when emergency exists, 
or when the local board of health has neglected or refused to act with 
sufficient promptness or efficiency, or when such board has not been estab· 
lished as provided by law. In such cases the necessary expense incurred 
shall be paid by the city, village or township for which the services are 
rendered.'' 

Section 1239, G. C., provides as follows: 

''The state board of health shall make careful inquiry as to the cause 
of disease, especially when contagious, infectious, epidemic or endemic, and 
take prompt action to control and suppress it. The reports of births and 
deaths, the sanitary conditions and effects of localities and employments, 
the personal and business habits of the people and the relation of the 
diseases of man and beast, shall be subjects of careful study by the 
board. It may make and execute orders necessary to protect the people 
against diseases of lower animals, and shall collect and preserve infor­
mation in respect to such matters and kindred subjects as may be useful 
in the discharge of its duties, and for dissemination among the people. 
W·hen called upon by the state or local governments, or municipal or 
township boards of health it shall promptly investigate and report upon 

. the water supply, sewerage, disposal of excreta of any locality and the 
.heating, plumbing and ventilation of a public building." 
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Other sections of the General Code confer uvon the state board powers and 
duties with referen<·e to sewage disposal and water supply throughout the state. 

If, in the judgment of the board, it should become necessary, in conducting 
any of the investigations or carrying out any of the powers and duties conferred 
by sections last above quoted and referred to, to hold a meeting of the board in 
a particular locality upon a matter pertaining to that locality, it would be proper 
to do so and attendance at such a meeting would likewise be a part of the official 
duty of the secretary, and a part of the business of the board, and the expenses of 
the secretary ani! members of the board, and such employes as the board may 
direct, in making such investigations and in attending such meetings should be 
paid. 

I am, therefor:e, of the opinion that the regular meetings of the state board 
of health, held pnrsnant to section 1233, G. C., supra, should be held in the city 
of Columbus; that annual conferences of health officers may be held at such times 
and places as the state board of health may direct; and that special meetings 
of the board, which may become necessary in the proper discharge of its duties, 
may be held outside of Columbus. 

778. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

THE WOHDS ''GENERAL ELECTION'' USED IN SECTION 1176, G. C., RE­
FER ONLY TO NOVEMBER ELECTION REQUIRED TO BE HELD IN 
EVEN NUMBERED YEARS FOR ELECTION OF STATE AND COUNTY 
OFFICER8-PROPOSITION TO PURCHASE AND EQUIP COUNTY EX­
PERIMENT FARM MAY BE SUBMITTED ONLY AT SUCH ELECTION. 

The phrase "ge11eral election" as used in section 1176, G. C., 106 0. L., 124, 
has reference oi1ly to the November election required to be held in the even 
numbered years for the election of state and county officers, and the proposition to 
purchase and equip a county experiment farm and to issue bonds or notes of the 
county therefor, as provided for in said section, may be submitted only at such 
election. 

CoLUMBUS, Omo, August 28, 1915. 

RoN. JoHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 
DEAR Sm :-I acknowledge receipt of yours under date of August 18, 1915, 

making the following inquiries: 

"First. Can the commissioners submit to the voters of this county 
the proposition to establish an experiment farm therein, at the election to 
be held in November of this year? 

''Second. If such an election can be held, then at what time must 
the petition asking for the election be filed with the county auditod 

''These questions, we take it, are to be answered by construing sec­
tion 1165-3 of the General Code.'' 

In consideration of your first question, it is suggested that section 1165-3 of 
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the General Code, to which you refer, was repealed in 103 0. L., 304, and therein 
substantially re-enacted as section 1176, G. C., which was amended in 106 0. L., 
124, to provide as follows: 

"Section 1176. Upon the filing of a petition with the county auditor 
signed by not less than five per cent. of the electors baseil upon the vote 
for governor at the last preceding election,. residing within the county, 
the commissioners of such county shall submit to the qualified voters of 
such county a proposition to establish an experiment farm within such 
county, and to issue notes or bonds for the purchase and equipment of 
such farm, such proposition to be voted upon at the next general election 
following the receipt of the petition by the commissioners. Notice of the 
intention to submit such proposition shall be published by the county com­
missioners in two newspapers of opposite politics printed and of general_ 
circulation in said county, for at least four weeks prior to the election at 
which the proposition is to be voted upon, together with a statement of 
the maximum amount of money which it is proposed to expend in the pur­
chase and equipment of such farm.'' 

First it will be noted that it is here provided that the proposition to establish 
an experiment farm and issue bonds or notes for the purchase and equipment 
thereof, shall be voted on ''at the next general election following the receipt of 
the petition by the commissioners.'' Is the election to be held in November, 1915, 
for the election of township and municipal officers a ''general election'' within the 
terms of the statute above quoted~ 

This question was considered in an opinion of my predecessor, Ron. Timothy 
S. Hogan, in an opinion found at page 1363 of the annual report of the attorney 
general for the year 1911-1912, in which it was held that the county commis· 
sioners were not authorized under the provisions of section 2307, G. C., to submit 
to the electors of the county the proposition of the discharge of a county treasurer 
and the sureties on his bond from liability at the November election, 1911, sai"d sec­
tion providing that ''such board may, at the next ensuing general election * * * 
submit to the qualified electors'' of the county such proposition. 

While section 2307, G. C., includes within its terms treasurers of cities, vil­
lages, townships and school districts, as well as of counties, the conclusion in the 
above opinion is limited to the submission of such questions by county commis· 
sioners. 

Elections are throughout the statutes termed general, regular and special 
elections. These terms are deemed to have a fairly well established meaning and 
unless used with special application or qualifying terms, ''general election'' is 
understood to mean the regular recurring November election at which state and 
county officers are elected. The term ''regular elections'' includes all those elec­
tions at which public officers are elected to fill the vacancies occurring by reason 
of the expiration of the terms of such officers as established by law, whether such 
officers be state, county, township or other officers ·whose terms of office are definite 
and determinate, the time of holding which election is definitely fixed by law. A 
special election is generally understood to mean an election held at a time not 
definitely fixed by law for the election of an officer to fill a vacancy occasioned by 
some exigency other than the expiration of the term fixed or an election which is 
held for the submission to the electorate of a question usually other than the selec­
tion of an officer, and at a different time from that at which a regular or general 
election is being held. Thus in section 4826, G. C., reference is made to "all gen­
eral elections for governor,'' etc. Section 4826, G. C., 103 0. L., 23, refers to ''all 
general elections for state and county offices," etc. Section 4827, G. C., relating 
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to notice of election, provides: "At least fifteen days before holding any such 
general election, the sheriff shall give notice,'' etc. The term ''such'' beyond 
question, has reference only to the election of those officers mentioned in the pre· 
ceding section, viz.: State and county officers and judges of the court of appeals. 
As to notice of the election of township officers, it is provided in section 4832, 
G. C., that: 

''At least twenty days before the regular election of township of­
ficers, the township trustees shall issue their warrant to a constable of the 
township,'' 

directing him to notify th~ electors of the time and place of holding such election. 

"Section 4840, G. C., provides: 

"Unless a statute providing for the submission of a question to the 
voters of a county, township, city or village provides for the calling of a 
special election for that purpose, no special election shall be so called. 
The question so to be voted upon shall be submitted at a regular election 
in such county, township, city or village, and notice that such question 
is to be voted upon shall be embodied in the proclamation for such elec­
tion.'' 

In section 4948, G. C., it is provided that unless inconsistent with the con­
text, the term ''general election'' as found in chapter 6, title XIV of part first, 
relating to primary elections, shall be construed to mean the "November election 
in the years when state a~d county officers are to be elected.'' While this defini­
tion is here specifically limited to the particular chapter mentioned, it is not with­
out significance that the legislature chose to use it there in the sense in which 
it is generally understood. 

While the distinction between a general and regular election above attempted 
to be pointed uut may not be found to have been uniformly observed, unless there 
should appear from the context or otherwise some indication of an intent to give 
to terms a different meaning or application, their most generally accepted signifi­
cance should be adopted. 

Lewis' Southerland Statutory Construction, sections 389, 390. 

Sections 1174 to 1177-9, G. C., inclusive, 106 0. L., 123, et seq., were originally 
enacted as sections 1165-1 to 1165-1:~, G. C., inclusive, 101 0. L., 124, et seq., in 
substantially the same terms in which the amendments now appear in so far as 
the Hame affl'ds the question here under eonsidcration, and after a careful exam­
ination of these sections throughout their history, I fail to find anything therein 
which would warrant au inference that the legislature intended to use the phrase 
''general election'' in any other than the ordinary meaning of its terms. 

I am, therefore, led to conclude that the proposition to issue bonds or notes 
for the purchase and equipment of a county experiment farm may be submitted to 
the \"Oters of the county only at the election at whieh state and county officers 
are required to he electetl under the provisions of section 1 of article XVII of 
the constitution, which are as follows: 

''Elections for state and county officers shall he helrl on the first Tues· 
day after the first ::\Ionday in November in the even numbered years; 
and all elections for all othPr plective officers shall he helil on the first 
Tuesday after the first :Monday in November in the odd numbered years." 
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You further inquire at what time the petition required under section 1176, 
G. C., supra, must be filed. No provision is found which specifically fixes the time 
of filing such petition, but it will be observed that notice of the submission of the 
question of the issuance of the notes or bonds, with a statement of the maximum 
amount which it is proposed to expend in the purchase and equipment of such farm, 
is required to be published by the commissioners in two newspapers of opposite 
politics, printed and of general circulation in the county, for at least four con­
secutive weeks prior to the election, thus necessitating the filing of the petition 
at such time as will give reasonable time and opportunity to provide for the pub­
lication for the full period of four weeks prior to the day of the election. With­
out undertaking a technical construction of the language here used, relative to the 
time of advertisement, it is sufficient to say that a publication in each of two 
proper papers, once in each calendar week for four such weeks next preceding the 
calendar week in which the election is held, the first publication being more than 
twenty-eight days prior to the day of the election, will fully meet the requirements 
of the statute. 

779. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION-MAY ISSUE BONDS UNDER AUTHORITY OF 
SECTION 7629, G. C., FOR PURPOSES THEREIN SET FORTH, SUBJECT 
TO LIMITATIONS IN SAID SECTION AND ALSO TO LIMITATIONS PRO­
VIDED BY SECTIONS 5649-2 TO 5649-5b, G. C. 

Section 7629, G. C., was not repealed by implication by the enactment of section 
5649-2 to 5649-5b, G. C., and the board of education -of a school district may issue 
bonds under authority of said section 7629, G. C., for the purposes therein set 
forth, subject to the limitations provided in said section and subject also to the 
limitations provided by section 5649-2 to section 5649-5b, G. C. 

CoLUMBUS, OHIO, August 28, 1915. 

HoN. C. H. CuRTIS, Prosecuting Attomey., Ravenna, Ohio. 
DEAR SIR :-I have your letter of August 14, 1915, which is as follows: 

"I desire your official opinion as to the authority of boards of edu­
cation to issue bonds under the provisions of section 7629 of the General 
Code, or whether their only authority now to issue bonds is under the sec­
tions preceding, where submitted to a vote of the people1 At least two of 
our boards in this county find it necessary to take advantage of this sec­
tion, and I suppose other boards in the state also will need to act under 
its provision as well, if permitted. 

"In this connection I call your attention to the case of Rabe v. The 
Board of Education, reported in 88 0. S. Report, wherein it is held that 
certain sections of the Code are repealed by implication, including section 
7630, by the passage of ·the sections 5649-2, et seq., and yet you will also 
observe that this same section 7630 was supplemented by the legislature in 
the spring of 1913 (103 0. L., page 527) after the passage of said sec­
tions which it is said were repealed by implication. 

"It seems to me that there is no reason for holding that said section 
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7629 is also repealed by implication, falHng with its fellow sections, but 
that such boards still ha\·e the two methods of issuing bonds, to wit: Un­
der 7625 et seq., by submitting to a vote of the people, and also by said 
section 7629, subject of course to the limitations within such section, and 
also within the limitations of said section 5649-2 et seq. I have observed 
your recent opinion wherein you held if a board proceeded under the for­
mer, it could not then proceed under the other section, and with this I 
agree, and it also suggests to me your opinion that the said section re­
ferred to, to wit: 7629, is a valid law at the present time, or you would 
have said so in such recent opinion.'' 

In the case of Rabe, et al., v. Board of Education of the Canton School Dis­
trict, 88 0. S., 403, the supreme court in its opinion, at page 409, held: 

''The provisions of sections 5649-2 et seq., in reference to the rate 
that may be levied in any taxing district, are so clearly in conflict with 
the provisions of sections 7591 and 7592, General Code, that these sections 
are necessarily repealed by implication. That being true, section 7630, 
General Code, must fall with them, for that section provides only for the 
application of the limitation in these repealed sections to the issue of 
bonds under section 76291 General Code.'' 

However, the court did not hold that section 76291 G. C., is repealed by im­
plication by the enactment of section 5649-2 et seq., of the General Code. On 
the contrary, the court in said opinion, at pages 414 and 415, recognizes said 
section 7629, G. C., as in full force and effect. You will note, however, that the 
court in said opinion holds that the provisions of said section 7629, G. C., are 
limited by the provisions of said section 5649-2 et seq. of the General Code, the 
first and second branches of the syllabus providing as follows: 

'' 1. Sections 5649-2 to 5649-5b, General Cod~, inclusive, limit the 
rate of taxes that can be levied in any taxing district for any and all 
purposes. Any statutes existing at the time of the passage of these sec­
tions, in direct conflict therewith and not specifically repealed thereby, 
are repealed by implication. 

'' 2. These sections of the General Code furnish the basis of calcula­
tion for the issue of bonds in anticipation of income from taxes levied 
or to be levied. ' ' 

I am of the opinion, therefore, in answer to your question, that the board 
of education of a school district may issue bonds under authority of section 76291 

G. C., for the purposes therein set forth, subject to the limitations provided in 
said section and subject also to the limitations provided by section 5649-2 to 
section 5649-5b, inclusive, of the General Code. 

R-espectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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780. 

PHYSICIAN-COMPENSATION FOR MEDICAL SERVICES RENDERED TO 
INJURED EMPLOYE OF BOYS' INDUSTRIAL SCHOOL, V ALID-AL­
THOUGH PHYSICIAN IS EMPLOYED TO ATTEND IN)IATES OF 
SCHOOL-NO OBLIGATION TO ATTEND EMPLOYES OF SCHOOL WITH­
OUT CHARGE. 

Claim of doctor for compensation for medical services rendered to injured 
employe of Boys' Industrial School valid notwithsta11ding regular employment of 
doctor to attend inmates of school when contract of empioyment imposes no obliga­
tion to attend employes of school without charge. 

CoLUMBUS, Oaro, August 28, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your letter in which you request an opinion as follows: 

"Your opinion is desired with respect to the following: 
''Is a physician, employed at a stated salary at the boys' industrial 

school, Lancaster, to render medical attention to inmates of the insti­
tution, entitled to receive compensation from the state insurance fund for 
the treatment of injuries sustained by an employe of said school g 

''The commission now has under consideration the·claim of an employe 
of the above mentioned school. This claim includes a bill rendered by a 
physician, who is employed by the school, covering services rendered for 
the treatment of claimant's injuries. 

''We desire your opinion as to whether the physician in question has 
a right to charge for services so rendered, or whether such services are 
covered by the salary he receives as an employe of the school.'' 

The particular point in question and which forms the basis of your request 
for an opinion is that based upon the uncertainty of the relation of the doctor re­
ferred to to the boys' industrial school at Lancaster. Considerable correspondence 
has passed between this office and your department and the board of administra­
tion in an effort to ascertain just what the status of the physician was with refer­
ence to his obligations under his employment agreement with the school to fur­
nishing medical attention to the officers of the school. There seems to have been 
a very uncertain state of affairs with reference to his exact obligation, and all 
other means failing reso:.:t was had to the doctor himself by your board for the 
purpose of ascertaining just what his understanding of the situation was. To that 
end and in answer to your letter addressed to him he replied under date of August 
24th, as follows: 

''August 24, 1914. 

"The Industrial Commission of Ohio. 
"DEAR SrRs:-In reference to J. l\L Stouder's case, and my under­

standing of relations between industrial school and myself, I will say that I 
was hired by him (superintendent) to take care of the boys and any work 
among the officers which I did, I was at liberty to charge for. I had been 
paid for my work among the officers by them (officers) right along. 

"When the previous doctor was hired it was with the understanding 
that he was to get a certain salary and the work among the officers was 
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exira. This custom of charging had been the privilege of all the doctors 
there. While I had been there I had received no order, written or verbal, 
to the effect that I could not charge. 

"If it had been the custom not to charge I surely would not have 
charged in this case. 

''Hoping this answers your question satisfactorily, I remain, etc.'' 

From the statement made by the doctor, coupled with the fact that there is 
nothing to contradict it, or even to qualify it save in the statement made by the 
superintendent of the boys' industrial school to the effect that: 

''There has never been an understanding that the physician's service 
should be given to officers gratis. In fact it is pretty well accepted by 
our officers that they are expected to pay for such service. However, he 
would be and is expected to attend in case of accident at the time, but 
could not be expected to continue same indefinitely.'' 

(The statement just quoted was contained in a letter addressed to the 
Ohio board of administration by R. U. Hastings, superintendent of the 
industrial school.) 

it would appear that the relation of the physician employed to render medical 
services to the boys who are inmates of the institution to officers of the institution 
does not differ from that of an outside physician in so far as the operation of the 
workmen's compensation law is concerned. 

It is, therefore, my opinion that in passing upon a claim made by the physician 
employed to care for the boys who are inmates of the boys' industrial school for 
medical services rendered to an employe of the institution injured in the course of 
his employment, and who has made application for compensation, the existing rela· 
tions between the physician and the boys' industrial school should not enter into 
the matter. Or, in other words, his claim should be treated in the same manner 
as that of an outside physician. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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781. 

BOARD OF EDUCATION-DEPOSITORY-WHEN BANK FAIL8-PROCEEDS 
OF BONDS DEPOSITED AS SECURITY FOR DEPOSITORY CONTRACT­
BOARD OF EDUCATION CANNOT DELEGATE AUTHORITY-A DE­
POSITORY CONTRACT THAT PROVIDES FOR PAYMENT OF BAL­
ANCE DUE A TAXING DISTRICT OUT OF PROCEEDS OF SUCH BOND 
SALE BEFORE LIQUIDATION OF OTHER ASSETS OF BANK ANDRE­
DUCTION OF BALANCE DUE BY PAYMENTS FROM SAME IS LEGAL. 

A board of education cannot delegate to a community not composed of its own 
members, power to make a contract with a. bank for the deposit of school funds. 
A depository contract must be made by board when in session. Bonds can be 
deposited as collateral security for public {unds held by such bank under depository 
contract. When bank fails, proceeds from sale of bonds held as security from 
depository contract can be used to make good amount on deposit at the time the 
bank closed its doors without consent of officers in charge of liquidatiott. Method 
of proving security. 

. CoLUMBUS, Omo, August 28, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of August 17th, requesting 

my opinion upon four questions, which I shall set out and answer in their order. 
Your first question is: 

"First. Can a board of education legally delegate to a committee or 
commission, not composed of its own members, a power to make a contract 
with a bank for the deposit of school funds under sections 7604-7608¥ Or 
must depositary contract be made by such board while in session 'i'' 

Answer: 
The answer to the first part of the question is no, and to the second part yes. 

Your second question is: 

''Second. Can bonds that are listed as assets of a bank be, in antici­
p~tion of a possible failure of the bank, deposited as collateral security 
for public funds, other than state funds, held by such bank under a de­
positary contract providing for such depositV'' 

Answer: 
Assuming that the bonds are deposited at the time of securing the money or 

in exchange for other bonds so deposited, the answer is yes. 
Your third question is: 

''Third. In case a bank that bas deposited bonds as described in the 
previous section fails, can the proceeds of the sale of the bonds be used, . 
so far as necessary, to make good the amount on deposit at the time the 
·bank closed its doors, without the consent of the officials in charge of 
the liquidation t'' 

Answer: 
The answer to this question is yes. 
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However, the following observations should be made as to the methods of 
proving or as to the time of selling and crediting such security. 

(a) If the matter is one pending in the state courts, the subdivision holding 
the securities should not sell same until it has proved its claim and received all 
dividends that may be declared. After receiving all such dividends the collateral 
may be sold and applied on the debt. If the collateral be sold before the estate 
has been fully administered, then the claim could be proven only for the deficiency 
between the amount realized from the collateral and the total amount of the claim. 
The following is the syllabus in the case of State National Bank v. Esterly, 69 
0. s., 24: 

"Where the property of an insolvent debtor, by order of court, is 
placed in the hands of a receiver to be administered upon for the payment 
of the insolvent's debts, a creditor who holds collaterals taken to secure 
his claim, and upon which he has realized before a dividend is declared, is 
entitled to a dividend on only so much of his debt as remains after de­
ducting the proceeds of the collaterals; and this sum may be ascertained at 
the time the dividend is declared, although the claim had formerly been 
proven and allowed for the full amount.'' 

On the other hand, under the case of the Board of County Commissioners of 
Putnam County v. The Putnam County Banking Company et al., decided by the 
court of appeals of Putnam county on July 15, 1915, it was held that the secured 
creditor need not sell or surrender the securities, but might hold them and prove his 
entire claim, and after applying all dividends declared on the entire claim might 
then sell the securities and apply them in making up the deficiency between the 
amount of the dividends and the full amount of the claim. 

(b) Where the litigation is pending in a United States court of equity, then 
the rule laid down in the third branch of the syllabus in the case of Merrill v. 
National Bank, 173 U. S., 131, should be followed. Said syllabus is as follows: 

''A secured creditor of an insolvent national bank may prove and re­
ceive dividends upon the face of his claim as it stood at the time of the 
declaration of insolvency, without crediting either his collaterals, or col­
lections made therefrom after such declaration, subject always to the 
proviso that dividends must cease when, from them and from collaterals 
realized, the claim has been paid in full.'' 

It is, therefore, immaterial whether the security be sold immediately or after 
the estate is wound up. 

(c) As unincorporated banks now may become depositaries, and as such 
· banks may be declared bankrupts under the national bankruptcy act (Burkhart 

v. German American Bank, 14 Am. Bk. Rep., 222), the bankruptcy rule should 
also be stated. In bankruptcy, only the excess of the claim over and above the 
securities may be proven. Therefore, it would make no difference in practice 
whether the securities were sold before or after the winding up of the estate. 

It will be seen from the above suggestions that there is a diversity of law 
upon this subject, and indeed the law as laid down in both the Merrill case by 
the supreme court of the United States and the Esterly case by the supreme court 
of Ohio was concurred in only by a majority of the members of those respective. 
courts. 

Therefore, it is important that each taxing subdivision should consult its legal 
adviser in each case before taking any action. 
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782. 

Your fourth question is: 

''Fourth. Is a depositary contract legal that provides for the pay· 
ment of a balance due a taxing district out of the proceeds of such bond 
sale, before the liquidation of the other assets of the bank and the reduc· 
tion of the balance due by payments from same'1" 

Answer: 
The answer is yes. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF MARION-WALDO 
ROAD, MARION COUNTY, OHIO. 

CoLUMBUS, OHIO, August 30, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 26, 1915, submitting for 

my examination final resolution relating to the Marion-Waldo road, I. C. H. No. 
- 109, Petition No. 1001, located in Marion county. 

I find this resolution to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. 

783. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

CORPORATION -INCREASE OF CAPITAL STOCK-MAY BE MADE BY 
ISSUANCE OF PREFERRED STOCK BEFORE ALL ITS AUTHORIZED 
STOCK HAS BEEN FULLY SUBSCRIBED AND AN INSTALLMENT OF 
TEN PER CENT. PAID ON EACH SHARE-SECRE'l'ARY OF STATE NOT 
AUTHORIZED TO COLLECT FEE FOR FILING CERTIFICATE OF IN­
CREASE OF CAPITAL STOCK OF CORPORATION. 

A corporation may increase its capital stock by the issuance of preferred stock 
before all its authorized stock has been fully subscribed and an installment of ten 
per cent. paid on each share. . 

The secretary of state is not authorized to collect a fee of $5.00 for filing a 
certificate of the increase of capital stock of a corporation upon the ground that 
such increase of its capital stock is an amendmmt to the articles of incorporation. 

CoLUMBUS, OHIO, August 30, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 25, 1915, requesting my opinion, as 

follows: 

""We are ·herewith ·enclosing ten cents revenue stamp uncancelled, 
check for twenty-five dollars, increase pf capital stock (preferted) of 



ATTORNEY GEXER.tL. 1647 

The Columbia Planter Company, together with letter from Bowman & Bow­
man, attorneys at law, Springfield, Ohio, and respeetfully ask your opin­
ion upon the questions therein submitted.'' 

The letter of Sirs Bowman & Bowman, attorneys at law, of Springfield, 
Ohio, referred to in your letter, and which states the facts upon which your 
questions are based, is as follows: 

''.As per my telephone conversation this morning with one of your 
staff, I am returning to you your letter of .August 20th relating to the 
attempted increase of stock by The Columbia Planter Company by issue 
of preferred stock, with the other papers. 

"You returned this certificate because we had crossed out the provi­
sions of it certifying that the capital stock of the company was fully 
subscribed. 

"We did this pursuant to a conversation about a week ago with 
one of your staff whom Mr. Hildebrant called to the phone for us, and 
who advised us that the present attorney general, reversing a ruling of 
his predecessor, had held that the section of the Code relating to the in­
crease of common stock, and which provided as a condition that the 
original stock must all be subscribed, was not to be construed as. part 
of the section providing for the issue of preferred stock, and which con­
tains no such condition; and that, therefore, it was no longer necessary 
to reduce common stock so as to get rid of the unsubscribed surplus before 
you could get authority to issue the preferred stock. 

''This ruling seemed to us to be unquestionably correct, and acting 
upon it we proceeded to provide for an issue of preferred stock while we 
still had an unsubscribed portion of our original authorized common 
stock. 

''If we had the right to do this, of course we ought not to be re­
quired to certify that the original stock had all been subscribed. 

"I would be glad for you to call the attorney general's attention 
also to the custom of your office of demanding an additional fee of five 
($5.00) dollars on the issue of preferred stock upon the claim that the 
preferred stock issue was not only an increase of capital stock and sub­
ject to the fee provided by law for an increase of stock, but was also an 
amendment of the charter, and therefore also subject to the authorized 
fee proyided for amendments to the charter. 

''.An increase of common stock above that originally authorized in 
the charter, is also an amendment of the charter; but your office has 
never charged the additional fee of five ($5.00) dollars for increase of 
common stock, and it seems to me clearly you are not entitled to charge 
it because the increase is by way of preferred stock.'' 

The first question raised in the letter of Sirs Bowman & Bowman as to 
whether or not all of the original stock of a corporation must be first subscribed 
and an installment of ten per cent. on each share paid in before a corporation 
may increase the aniount of its preferred stock, has not been considered by me. 
Therefore, the information given them that I had reversed a ruling of my prede­
cessor, Mr. Hogan, is erroneous. 

I find upon investigation that Mr. Hogan, under date of ::\larch 10, 1914, did 
render an opinion to Honorable Charles H. Graves, secretary of state, in which he 
held that ''the full subscription of capital stock already authorized is not a 
condition precedent to the increase of capital stock of a corporation by the issu-
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a·nce and deposition of preferred stock as provided in section 8699 of the General 
Code.'' This conclusion was reached and given out by Mr. Hogan after a recon­
sideration of an opinion upon the same question rendered by him to. Honorable 
Charles H. Graves, secretary of state, under date of April 18, 1911, under which 
an opposite conclusion bad been announced. 

Sections 8698 and 8699, of the General Code, providing when a corporation 
may increase its capital stock, are as follows: 

''Sec. 8698. After its original capital. stock is fully subscribed for, 
and an installment of ten per cent. on each share of stock has been _paid 
thereon, a corporation for profit, or a corporation not for profit, having a 
capital stock, may increase its capital stock or the number of shares into 
which it is divided, prior to organization, by the unanimous written con· 
sent of all original subscribers. After organization the increase may be 
made by a vote of the holders of a majority of its stock, at a meeting 
called by a majority of its directors, at least thirty days' notice of the 
time, place and object of which bas been given by publication in some 
newspaper of general circulation, and by letter addressed to each stock­
bolder whose place of residence is known. Or, the stock may be increased 
at a meeting of the stockholders at which all are present in person, or by 
proxy, and waive in writing such notice by publication and letter; and 
also agree in writing to such increase, naming the amount thereof to 
which they agree. A certificate of such action shall be filed with the 
secretary of state. 

"Sec. 8699. _ Upon the assent in writing of three-fourths in number 
of the stockholders of a corporation, representing at least three-fourths of 
its capital stock, to increase the capital stock, it may issue and dispose 
of preferred stoclr in the manner by law provided therefor. Upon such 
increase of stock, a certificate shall be filed with th~ secretary of state, 
as provided in the next preceding section.'' 

Without entering into a discussion of the reasons therefor, I deem it suffi­
cient to state that I agree with the conclusion expressed by Mr. Hogan in his 
opinion of March 10, 1914, above referred to, and therefore advise you that it is 
not required that the certificate of increase of capital stock of a corporation by 
the issuance of preferred stock contain a statement showing that the authorized 
capital stock of such corporation has been fully subscribed and an installment of 
ten per cent. on each share of said stock bas been paid. 

Replying to the second question relative to the authority of the secretary of 
state to charge, in addition to the fee authorized by law for filing a certificate 
of increase of capital stock of a corporation, a fee of $5.00 for the filing of such 
certificate upon the ground or claim that such increase of capital stock amounts 
to an amendment of the charter of the corporation, I call attention to section 
8719, of the General Code, which is as follows: 

''A corporation organized under the general corporation laws of the 
state, may amend its articles of incorporation as follows: 

'' 1. So as to change its corporate name, but not to one already 
appropriated, or to one likely to mislead the public. 

"2. So as to change the place where it is to be located, or its prin­
cipal business transacted. 

"3. So as to modify, enlarge or diminish the objects or purposes for 
which it was formed. 

'' 4. So as to add to them anything omitted from, or which lawfully · 
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might have been provided for originally, in such articles. But the capital 
stock of a corporation shall not be increased or diminished, by such 
amendment, nor the purpose of its original organization substantially 
changed.'' 

By the direct provisions of the above quoted section a corporation cannot 
increase its capital stock by an amendment to its articles of incorporation. It 
therefore follows that an increase of the capital stock of an incorporation cannot 
be construed as an amendment to its articles of incorporation. Therefore the fee 
for filing a certificate amending articles of incorporation required by paragraph 
9, of section 176, of the General Code, cannot be exacted by the secretary of state 
for filing a certificate of increase of capital stock. 

I therefore advise you that The Columbia Planter Company may not be 
required to pay a fee of $5.00 for the filing in your office of its certificate of 
increase of capital stock on the ground that such increase amounts to an amend­
ment of its ~rticles of incorporation. 

784. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF AGRICULTURE-LICENSE FEE FOR EACH BRAND OF FEED 
STUFFS, POULTRY FEEDS, ETC. 

The board of agriculture of Ohio may not issue a license under the provisions 
of section 1143, G. C., 106 0. L., 157, except upon the payment of the full license 
fee of twenty dollars for each brand of feed stuffs, condimental stock and poultry 
feeds, animal or poultry regulators, conditioners, toilics or similar articles in 
each calendar year. 

CoLUMBus, OHIO, August 31, 1915. 

Board of Agriculture of Ohio, Columbus, Ohio. 
GENTLEMEN :-In yours under· date of August 25, 1915, you submit for an 

opinion a question which may be stated as follows: 

''May the board of agriculture of Ohio prorate the license fee of 
twenty dollars required to be paid under section 1143, G. C., 106 0. L., 
157, and issue licenses thereunder upon the receipt of a sum which bears a 
like proportion to the total fee required under said section as the period 
from July 22nd to December 31st, inclusive, bears to the whole period of 
one yearf" 

Section 1143, to which reference is made, provides as follows: 

"Before selling or offering for sale within this state any of such feed 
stuffs, condimental stock and poultry feeds, animal or poultry regulators, 
conditioners, tonics, or similar articles, defined in section 1141 a person, 
firm or corporation manufacturing or compounding said articles, and sell­
ing or offering them for sale, either directly or indirectly in this state, 
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shall pay each year a license fee to the board of agriculture for the sale 
of each brund of feed stuffs, condimental stock and poultry feeds, animal 
or poultry regulators, conditioners, tonics or similar articles, twenty dol­
lars. 

''The board of agriculture may reject any application for license if 
the certificate provided for in the preceding sections is misleading or not 
distinguishing. Upon the granting of such application and the payment of 
such fee said board shall issue a license for the current year. All licenses 
shall expire on the thirty-first day of December of each year. The pay­
ment of a license fee by such person, firm or corporation shall exempt an 
agent thereof, or dealer therein, from the requirements of this section; 
but until such license fee, which shall be the full license fee collected by 
the state for the privilege of selling or offering for sale any of the said 
brands in any one year, any person, firm or corporation selling or offering 
the same for sale shall be liable to the board of agriculture for said license 
fee of twenty dollars." 

Bearing in mind that public officers have only such authority as is expressly 
granted by statute or which is necessarily implied as being essential to the exe­
cution of power or the performance of a duty so expressly imposed, I am of 
opinion that the answer to your inquiry must be in the negative. No express au­
thority for prorating such license fee for that portion of the calendar year sub­
sequent to the taking effect of section 1143, G. C., supra, can be found, and I am 
unable to conceive of a theory upon which it might be asserted that such authority 
is necessary to the performance of any duty imposed upon the board by the act 
in which said section is found (Am. Sen. Bill No. 250, 106 0. L., 143) or other 
law of this state. It would, therefore, follow that the board is without such au­
thority. 

If there were doubt upon this question it would, to my mind, be completely 
dispelled by a consideration of that part of section 1143, as follows: 

''The payment of a license fee by such person, firm, or corporation 
shall exempt an agent thereof, or dealer therein, from the requirements of 
this section; but until such license fee which shall be the full license fee 
collected by the state for the privilege of selling or offering for sale any 
of the said brands in any one year, any person, firm or corporation sell!ng 
or offering the same for sale shall be liable to the board of agriculture 
for said license fee of twenty dollars.'' 

From this it would seem clear that the intention of the legislature was that no 
agent should be exempt from the provisions of this section until the full license fee 
shall h,ave been paid. That is, the legislative intent is by this made especially free 
from doubt that in every instance the full license fee shall be paid in each cal­
endar year. 

The answer to the foregoing question obviates the necessity of further refer­
ence to the matter of the issuance of licenses in such cases, after the bsginni'llg of 
the calendar year. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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785. 

PRIVATE EMPLOYMENT AGE:NCIE8-:NO PROVISIO:N COXCER)."'l:XG 
A:M:OU:NT TO BE CHARGED APPLICANT FOR SECURIXG E::\IPLOY::\IEXT 
-REGISTRATION FEES lJXDER SECTION 890, G. C., XOT TO BE CON· 
STRUED AS CHARGES FOR SECURING E::\fPLOYME:NT EITHER IX 
WHOLE OR IN PART. 

·Laws governing private employment agencies make uo provisions concerning the 
amomzt to be charged by such agencies for securing emplo'yment. Registration fees 
which may be exacted under sectio11 890, G. C., are not to be construed as charges 
for securing employment either in whole or i11 part. 

CoLUMBUS, OHIO, August 31, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-This office is in receipt of a communication from :M:r. L. J. 

Hackney, general counsel of the Cleveland, Cincinnati, Chicago and· St. Louis 
Railway Company, located at Cincinnati, Ohio, which is as follows: 

"I wish to enquire as to your interpretation of those sections of the 
Ohio Code governing private employment agencies, 886 to 897, inclusive. 

"I am advised that an agency charges, in some instances, $5.00 for 
obtaining employment. In justification for this, it is said that section 
890 limits the fee of $2.00 for registration; but has no application to what 
the agency may charge for procuring employment. It is also said that the 
superintendent of the industrial commission has advised that the statute 
referred to does not place any limits upon the amount which may be 
charged for employment. I am impressed that this is certainly not the 
spirit of the statute. The value of registration would seem to be unim· 
portant and the requirement that the fee therefor shall be returned in case 
there is no employment indicates that employment is the service for which 
the fee may be retained. 

''I would be glad to have your views of· the question, as my company 
is obliged to consider it very frequently.'' 

In the letter Mr. Hackney refers to sections 886 to 897, inclusive, of the Gen· 
eral Code, and particularly section 890 of the General Code, which is as follows: 

"When a registration fee is charged for receiving or filing applica· 
tions for employment or help, it shall not exceed two dollars, for which 
a receipt shall be given containing the date, name of applicant, amount of 
fee and character of employment or help desired. If the applicant does 
not obtain a situation or employment through the agency within one 
month after registration, and makes a demand therefor within thirty 
days after the expiration of the period, the fee paid by him shall be re· 
turned to the applicant by the person in charge of the employment 
agency.'' 

Under the provisions of section 890 a fee of two dollars for registration may 
be charged the applicant for employment or help, which fee is made returnable to 
the applicant on his demand within thirty days after the expiration of a one 
month period after registration if tbe applicant has not been secured employment 
during the month. 
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The charging of the fee for registration is not to be construed as a charge for 
the securing of employment, but rather is to be regarded as an act on the part of 
an applicant for help or employment evidencing his good faith, and as a guarantee 
to the employment agency that effort to secure help or employment for the ap­
plicant will not be wasted. The statutes covering this question are silent with 
reference to the amount which may be charged by a private employment agency 
to applicants for whom they may secure employment, and it is my opinion that 
the statutes do not fix a limit to charges which may be made by a private em­
ployment agency for securing employment, that matter _being left entirely to the 
agreement between the private employment agency and the applicant. 

A bill which w~s prepared and presented in the last session of the general 
assembly provided for the posting of a schedule of maximum fees, charges and 
commissions in every room in which the business of a private employment agency 
was conducted; also its filing with the industrial commission of Ohio. While the 
bill did not fix the fees, it sought to compel private employment agencies to es­
tablish maximum charges and lodged with the industrial commission of Ohio super­
vision over all questions arising thereunder. However, the bill failed to become a 
law. 

786. 

A copy of this opinion has been sent to Mr. Hackney, who made the request. 
Respectfully, 

EDWARD c. TURNER, 

Attorney General. 

FORMER SUPERINTENDENT OF PUBLIC WORK8-MAY NOW SUBMIT 
BID FOR WORK ON PLANS PREPARED WIDLE HE WAS SUPERIN­
TENDENT-CAN BE AWARDED CONTRACT. 

The fact that a former superintendent of public works having while super­
intendent prepared plans and estimates for work to be done under competitive 
bidding has, since leaving office, associated himself with a certain corporation does 
not preclude such corporation from submitting a bid in pursuance of advertisement 
for competitive bids and being awarded a contract for such work. 

CoLUMBUS, OHIO, September 2, 1915, 

RoN. FRANK R. FAUVER, Sttperintendent of Public Works, Columbus, Ohio. 
DEAR SrR :-Under date of August 23, 1915, you submitted the following for 

official opinion: · 

"Bids were opened by this department on the 12th of August, for 
the dismantling of a canal dredge on the Miami and Erie canal at Lock­
land, Ohio, and the construction of a new hull on the Ohio canal at Cleve­
land, upon which the contractor was required to install the machinery re­
moved from the dismantled dredge, in other words, to build a new dredge, 
using the old machinery. 

"When the bids were opened and tabulated, it was found that the 
Mueller Construction Co., of Columbus, Ohio, was the low bidder. .John 
I. Miller, late superintendent of public works, is now a member of this 
firm, and the question has been raised as to whether or not this depart­
ment can legally enter into a contract with this company under the cir-
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cumstances. The same question arises in regard to letting the contract 
for rebuilding the aqueduct over Mill creek, in the village of Carthage, 
Ohio, this firm being the low bidder for this work. 

''The prices bid for these two jobs are quite reasonable, and if there 
are no legal objections to awarding the contracts to this firm, I shall be 
glad to do so.'' 

There is no consideration of public policy that would enter into this question 
as it appears to me, for the reason that Mr. Miller is no longer the superintendent 
of public works and the bid submitted by the company with which he has asso­
ciated himself since leaving the office of superintendent of public works was in 
pursuance of an advertisement for competitive bids. The only question, there­
fore, is whether or not there is any statutory inhibition covering the matter. 

Section 12910 ~f the General Code does not apply, nor does section 12911. 
Section 12914 reads as follows: 

"Whoever, being a member of a board of public works, engineers, su­
perintendent, collector of tolls, gatekeeper, weighmaster, inspector, secre­
tary, clerk or other person holding office under such board, during the lo­
cation or construction of a canal or feeder, is interested in a contract for 
purchase of lands, town lots or water privileges for hydraulic purposes on 
or adjacent to a canal or feeder under the charge of such board, or for 
labor, construction or supplies thereon, shall be fined not less than one 
hundred dollars nor more than one thousand dollars and forfeit his office.'' 

Without considering said section and its various provisions, it is sufficient to 
say that said section only covers the superintendent while he is acting as super­
intendent, and does not apply to a person who has ceased to be superintendent. 

There being no statutory provision governing the matter, nor is it against 
public policy to award the contract to the company with which Mr. Miller has 
associated himself since leaving office, the same being on a bid submitted in pur­
suance of an advertisement for competitive bids, I am of the opinion that you 
may award the contract to the company in question. 

787. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 

WILBERFORCE UNIVERSITY-TRUSTEES OF COMBINED NORMAL AND 
INDUSTRIAL DEPARTMENT-CONTRACT FOR RECITATION BUILD­
ING-CANNOT AWARD SAME UNTIL APPROPRIATION BECOMES 
AVAILABLE. 

The trustees of the combined normal and industrial department of Wilberforce 
University are not authorized to let a coutract for the recitatio•1 b11ilding until the 
appropriation becomes available, to wit, on July 1, 1916. 

CoLUMBUS, Omo, September 2, 1915. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of August 25th you submitted to me the following 

inquiry: 
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''The combined normal and industrial department at Wilberforce 
University proposes to erect two buildings, one known as a gymnasium 
and the other as a recreation building. The general assembly appropri­
ated for the 

Gymnasium the sum oL---------------------------------$40,000.00 
Recreation building the sum of-------------------------- 60,000.00 

The $40,000.00 is now available. The $60,000.00 is not available until 
July, 1916. 

''The architect has prepared the plans and specifications for both 
buildings and the board of trustees have approved them. 

"The board desires to ask for bids on both buildings at this time, 
believing that in so doing that better bids may be procured and a better 
class of contractors would be attracted if there was hope that they 
would secure contracts amounting to approximately $100,000.00. 

"Would there be any objections to filing plans for both buildings 
with this department, at this time, after same have been approved by 
the state commission in the usual way, and receiving bids on both build­
ings~ In the awarding of the contracts it would be understood that there 
could be no money paid out on the recreation building until after July 
1, 1916. A definite contract could be entered into for the gymnasium, 
and a conditional .contract made for the recreation building with the 
stipulation that same should not be an obligation on the state until after 
July, 1916. The board believes that a contractor would be willing to 
enter into such a conditional contract and make arrangements to carry 
on the work with the understanding that he could not be paid any money 
from the state treasury for the recreation building until same was 
available. 

"The board believes that they would not only effect a saving in the 
total cost of the two buildings, but would also be able to advance the work 
and secure the use of the building at a much earlier date than they 
otherwise would. 

"(I assume that you mean by 'recreation' 'recitation' building-106 
0. L., 824.)" 

The question which you desire answered is whether or not a state office, depart­
ment or institution can ask for and receive bids for the construction of a building, 
the appropriation to pay for which is not available at the time the bids are 
received, and can award a contract on such bid with the understanding that no 
money should be paid out under such contract until the appropriation becomes 
available. 

I am of the opinion that it cannot. While it may be that the board may 
have on hand the plans, profiles and estimates at any time prior to the advertising 
for .bids for the particular building covered by such plans, profiles and estimates, 
without reference as to whether or not the money to pay for such building is 
available; nevertheless, under the provisions of section 2318, General Code, the 
officer, board or other authority to whom the bids are submitted is required, on 
the day named in the notice for bids published, to open the proposals and award 
the contract to the lowest bidder. 

Under the provisions of section 2319, G. C., there is a provision for accepting 
other than the lowest bid or the rejection of all bids upon written consent of the 
governor, auditor of state and secretary of state. Nevertheless, if such action as 
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is provided for by section 2319 is not contemplated, it is the duty of thP particu­
lar board or officer to award the contract. on the day name1l in thl' notice under 
the provisions of section 2318. 

While it is true that under the provisions of section 2318, G. C., the contract 
entered into by the successful bidder ''shall not be binding on the state until 
submitted to the attorney general and he certifies thereon that he finds it to be 
in accordance with the provisions of this chapter,'' nevertheless, the law con­
templates that upon the opening of the bids the contract shall be awarded. 

Furthermore, should a contract now be awarded for the recitation building 
with the understanding that there could be no money paid out for such building 
until after July 1, 1916, nevertheless, if such an agreement were legal, it would 
create a present contingent liability for the payment of such fund on and after 
July 1, 1916. 

The appropriation of $60,000.00 for the recitation building for the combinetl 
normal and industrial department of Wilberforce University is found in section 
3, of House Bill No. 701. The prelude to tlre appropriations made in said section :J 

provides as follows: 

''The moneys herein appropriated shall not be expended to pay lia­
bilities or· tleficiencies existing prior to July 1, 1916, or incurred subse· 

. quent to June 30, 1917." 

It is apparent, therefore, from the appropriation act itself that the contract 
cannot be let prior to the money appropriated becoming available. 

788. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF ADMINISTRATION-REMOVAL OF MEMBER BY GOVERNOit­
PROPER LEGAL PROCEDURE. 

CoLUMBUS, 0Hro, September 2, 1915. 

HoN. FRANK B. VVrLLIS, Governor of Ohio, Columbus, Ohio. 
;\I y DEAR GoVERNOR :-I am in receipt of your request for opinion under date 

of September 1st, reading as follows: 

''I hereby request a statement from you giving the proper legal pro· 
cedure to be followed by this office in case it becomes desirable to remove 
from office a member of the board of atlministration of the state of 
Ohio.'' 

Section 1834, of the General Code provides as follows: 

''Sec. 1834. The governor shall have the power to remove any mem­
ber for want of moral character, incompetency, neglect or breach of duty, 
or malfeasance in office, the ground to be stated in writing after reason· 
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able opportunity to the member to be heard thereon. The governor shall 
on each removal report the same to the senate with his reasons therefor. 
If the senate be not then in session such report shall be filed in the office 
of the secretary of state and be by him transmitted to the senate within 
ten days after the beginning of the next session. 

"Failure on the part of any member to attend three consecutive 
meetings of the board unless excused by formal vote thereof may be 
treated by the governor as his resignation.'' 

(1.) The first step, being the one conferring jurisdiction, is the filing with 
the governor of written charges against the member of the board of administra­
tion upon the ground of either, any· two, or of all the following: Want of moral 
character, incompetency, neglect or breach of duty, or malfeasance in office. 

These charges should embody facts which in judgment of law constitute one 
or more of the above mentioned statutory grounds. 

(2.) A copy of said charges, duly certified by the governor as a true copy, 
should be served personally upon the member of the board by some person desig­
nated by the governor, and such person should make return to the governor, 
showing personal service of the charges upon the accused member. It will not 
be sufficient that the written charges simply allege that the member was of 
immoral character, or that he was incompetent, or that he had neglected his duty, 
or that he had committed a breach of duty, or that he had been guilty of mal­
feasance in office, for such allegations would be merely legal conclusions. The 
charges should contain a recital of facts which constitute one or more of the 
statutory grounds. • 

(3.) Accompanying the charges should be a notice from the governor stating 
the time when and place where the accused would be given an opportunity to be 
heard. The time set in the notice should give the accused a reasonable opportunity 
to prepare his case and to be present at the appointed place. What is reasonable 
time is dependent upon the facts and circumstances of each particular case. 

( 4.) The statute does not require that evidence in addition to the charges 
filed be offered on behalf of the complainant or, in other words, to support the 
charges. On the other hand, the governor may, in his sound discretion, h~ar or 
receive evidence other than the charges, but which must be material and relevant 
to the charges contained in the written copy served upon the accused. 

It should here be pointed out that the supreme court of Ohio has at least 
seemed to have held that evidence to support the charges must be offered. See 
State ex rel. vs. Sullivan, 58 0. S., 504-516. In view of this last mentioned case 
it would be the safer course to pursue to require evidence in support of the 
charges though, as above stated, I am of the opinion that the charges wh"en signed 
by the person who prefers them constitute at least a prima facie case and place 
the burden upon the accused to refute them. This is contrary to the ordinary 
procedure in a court of justice, where it is required that evidence to support an 
indictment must be offered first or the charge fails. Hence, in the application of 
the above suggestion care must be exercised that no injustice is done the accused. 

( 5.) At the time and place appointed the charges as filed, a copy of which 
had theretofore been duly served upon the accused, should be read to tb.e accused 
and he should be called to offer his defense. 

(6.) I am of the opinion that under the cases decided by the supreme court 
of Ohio, the governor would not have the right arbitrarily to refuse to hear any 
witnesses offered by the accused as to matters tending to exculpate the accused 
from the charges as filed. The number of witnesses or the limitation beyond which 
the testimony on behalf of the accused might go in addition to and outside .of 
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that material and relevant as a defense will rest in the sound discretion of the 
governor. In the absence of abuse of such discretion the courts would be without 
power to interfere upon such ground. 

(7.) No evidence may be offered or considered against the accused which is 
not relevant and material to the charges as filed, or at least in rebuttal of such 
evidence as the governor has allowed the accused to offer. The governor will 
be the sole judge of the relevancy, materiality, weight and sufficiency of all evi­
dence offered, and unless there was a clear abuse amounting to unfairness to the 
accused the courts would not be authorized to review such matter. 

(8.) Whether or not testimony shall be given under oath rests in the sound 
discretion of the governor. However, the governor would not be authorized to 
require the evidence of the accused or his witnesses to be given under oath, if the 
evidence in support of the charges was not also given under the sanctity of an oath. 

(9.) Neither the governor, the person or persons preferring the charges, nor 
the accused have any power to compel the attendance of witnesses nor may a 
witness be compelled to be sworn. Documentary evidence and signed writings may 
be admitted, providing they are communicated to the accused. 

From the foregoing it will be seen that common sense and fair play, rather 
than any technical rules, are to govern the procedure. Where charges have been 
filed with the governor embodying facts which in judgment of law constitute 
either want of moral character, incompetency, neglect or breach of duty, or mal­
feasance in office, on the part of a member of the board of administration, a copy 
of the charges has been served upon the accused member, such accused member has 
been given reasonable notice of the time and place when and where ~uch charges 
would be heard and the accused has been given a full and fair opportunity to be 
heard in his own defense, and testimony is offered in support of the charges (the 
charges ¥ signed may themselves be offered as a part of the testimony), the action 
of the governor is final and cannot be reviewed by the courts. 

(10.) If the governor should remove a member of the board of administration, 
it will be the duty of the governor to file a report of such r~moval with the reasons 
therefor in the office of the secretary of state, the senate not being in session. 

789. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

CIVIL SERVICE COMMISSION-SHOULD CERTIFY FOR APPOINTMENT TO 
POSITIONS IN SERVICE THOSE PERSONS WHO HAVE TAKEN NON· 
COMPETITIVE EXAMINATIONS, IN ADDITION TO THREE OTHER 
CANDIDATES FOR POSITIONS. 

Provision for certifying inwmbents under section 486-31, G. C., civil service 
act, valid. 

CoLUMBUS, OHIO, September 2, 1915. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :~I am in receipt of your request for opinion of September 1st, 

reading as follows: 

''Section 10 of article XV of the constitution of Ohio, reads as fol­
lows: 

'' 'Appointments and promotions in the civil service of the state, the 
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several counties and cities, shall be made according to merit and fitness, 
to be ascertained as far as practicable by competitive examination. Laws 
shall be passed providing for the enforcement of this provision.' 

''Section 486-2 of the civil service law of Ohio, enacted by the gen· 
eral assembly of 1913, reads as follows: 

" 'On and after January 1, 1914, appointments to and promotions in 
the service of the state, counties, cities and city school districts thereof, 
shall be made only according to merit and fitness, to be ascertained, as 
far as practicable, by examinations which, as far ·as practicable, shall be 
competitive, etc.' 

"Section 486-2 of the civil service law passed May 27, 1915, reads: 
'' 'On and after the taking effect of this act, appointments to and 

promotions in the service of the state, the several counties, cities, and 
city school districts thereof, shall be made only according to merit and 
fitness, to be ascertained, as_far as practicable, by competitive examina­
tions.' 

''Section 486-31 of the civil service act, passed May 27, 1915, provides 
Mfu&~: . 

" 'The name of each officer, employe, and subordinate holding a posi­
tion in the classified service of the state, the counties, cities, and city 
school districts thereof, at the time this act takes effect, who has not 
passed a regular competitive examination, and who hM not been in the 
service seven years, as herein provided, shall, within ten days after this 
act becomes effective, be reported by the appointing authority to the com­
mission, and shall be certified to the appointing authority in addition to 
the three candidates for appointment to such position. If any such person 
is appointed, he shall be deemed to have been appointed under the pro­
visions of this act, etc.' 

''Will you kindly render your opinion in regard to the following 
question: 

''In view of the wording of the constitutional amendment, and the 
evident· intent of both laws to carry out the provisions of this amend­
ment, can this commission legally certify for appointment to positions in 
the service, those persons who have taken non-competitive examinations; 
and is not the paragraph of section 486-31 which provides for the cer· 
tification of non-competitives in contravention of the constitutional pro­
visions, and the intent of the civil service law~" 

Without entering into any lengthy discussion of the whys and wherefores, 
it is my opinion that the commission may legally and should certify for appoint· 
ment to positions in the sen·ice those persons who have taken non-competitive ex­
aminations, by virtue of which examinations they were holding positions at the 
time said act became effective, in addition to three other candidates for such 
positions. 

Respectfully, 
Eow ARD C. TuRNER, 

Attor11ey General. 
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790. 

WHERE A QUESTION OF CENTRALIZATION HAS BEEN SUB::IIITTED TO 
VOTERS OF A SCHOOL DISTRICT AND YO-TED DOWN, THE SA::\IE PRO­
POSAL CANNOT AGAIN BE tiUB::\fiTTED TO A YOTE WJTHIN A PERI­
OD OF TWO YEARS, EXCEPT UPON PETITION OF FORTY PER CENT. 
OF THE ELECTORS OF SAID DISTRICT-IF BOND ISSUE FOR PUR· 
POSE OF ERECTING SCHOOL BUII;DING HAS BEEN SUB::\IITTED TO 
ELECTORS AND t:ARRIED, NOT NECESSARY TO RESUBMIT QUES­
TION. 

Upon the filing of a petition of at least forty per cent. of the electors of a 
school district, asking for a resttbmission of the questio11 of centralizing the 
schools of said district, the board of education of said district, actiug under authority 
of section 4726, G. C., as ameuded in 104 0. L., 139, may, by resolution, determine 
to resubmit said proposition to a vote of said electors, at a special election called 
for that purpose, and in said resolution fix the time for holding said special electi01~. 

The question of issuing bonds for the purpose of erecting a suitable school 
building, purchasing a site, etc., having been submitted to a vote of the electors 
of said district by the board of educatiou of said district, under authority and in 
compliance with the provisions of section 7625, G. C., at the same time that the 
question of centralization was first submitted, and a majority of said electors, voting 
on said proposition, haviug voted in favor of said baud issue, it will not be necessary 
to resubmit this question to a vote of said electors. 

CoLUMBUS, OHio, September 2, 1915. 

HoN. ELI H. SPEIDEL, Prosecuting Attorney, Batavia, Ohio. 
DEAR SIR :-I have your letter of August 16, 1915, which is as follows: 

''On August 11, 1915, by order of the board of education of Miami 
school district, there was submitted to the elPctors of said district, the 
proposition of centralization of the schools. 

''This district is composed of about eight or ten districts. There was 
at the same time submitted the proposition of issuing $20,000.00 in bonds 
for the purpose of erecting a suitable school building, purchasing a site, 
etc. The proposition to issue the $20,000.00 in bonds carried, but the 
question of centralization lost. 

''The board of education now seeks to secure a petition of forty 
per cent. of the electors of said district in order that the question of cen­
tralization may be submitted to the electors of that district. 

''Is there anything in the law that would prohibit this question of cen­
tralization being submitted to the voters at a special election to be !'alled 
the latter part of November, or early in December, 19151 

"Would it be necessary to again vote upon the question of issuing 
bonds, or woulcl"the old vote stantl pro,·ided the question of centraliza­
tion should carry at the second election?'' 

Section 4726, G. C., as amended in 104 0.· L., 139, provides: 

''A rural board of education may submit the question of centraliza­
tion, and, upon the petition of not less than one-fourth of the qualified 
electors of such rural district, or upon the order of the county board of 
education, must submit such question to the vote of the qualified elec-
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tors of _such .r.ural district at a general election or a special election 
called for that' purpose. If more votes 'are cast in favor of centraliza­
tion than against it, at such election, such rural board of education shall 
proceed at once to the centralization of the schools of the rural district, 
and, if necessary, purchase a site or sites and erect a suitable building 
or building thereon. If, at such election, more votes are cast against 
the proposition of centralization than for it, the question shall not again 
be submitted to the electors of such, rural district for a period of two 
years, except upon the petition of at least forty per cent. of the electors 
of such district.'' 

The question of centralization having been submitted to a vote of the qual­
ified electors of the school district referred to in your inquiry, and a majority of 
said electors, voting. on the question, having voted against said proposition, the 
same cannot again be submitted to a vote for a period of two years, except upon 
the petition of at least forty per cent. of the electors of said district. If, how­
ever, such a petition is filed with said board of education of said district, said prop­
osition may be resubmitted to a vote at a general election or at a special election 
called for that purpose, the same as in the first instance. 

I am of the opinion, therefore, in answer to your first question, that upon the 
filing of said petition with the board of education of said district said board may, 
under authority of the above provision of section 4726, 'G. C., by resolution, de­
termine to resubmit said proposition to a vote of the qualified electors of said dis­
trict, at a special election called for that purpose, and in said resolution fix the 
time for holding said special election. 

The question of issuing bonds for the purposes mentioned in your letter having 
been submitted to the electors of said district by the board of education of said 
district, under authority and in compliance with the provisions of section 7625, 
G. C., and a majority of said electors, voting on said proposition, having voted in 
favor of said bond issue, I am of the opinion, in answer to your second question, 
that it will not be necessary to resubmit this quest_ion to a vote of said electors. 

791. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

CIVIL SERVICE----THE SEVEN YEARS' CONTINUOUS SERVICE MAY NOT 
BE CUMULATED BY SERVICES IN COUNTY, CITY OR OTHER POLIT· 
!CAL SUBDIVISION OF STATE-MUST BE SEVEN YEARS OF CONTIN­
UOUS AND SATISFACTORY SERVICE IN SOME ONE OR MORE OF 
STATE DEPARTMENTS. 

Under section 486-31, G. C., the term of service in state or one or more sub-· 
divisions may not be cumulated. 

CoLUMBUS, OHIO, September 2, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter in which you request an 

opinion, as follows: 

''Section 486-31 of the General Code, as amended at the last session 
of the general assembly (106 0. L., p. 400) 1 makes it the duty of this 
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commission, within ten (10) days after the act above mentioned becomes 
effective, to report to the civil service commission the name of each of­
ficer, employe and subordinate holding a position in the classified service, 
who has not passed a regular competitive examination and who has not 
been in the service for the period of seven years prior to January 1, 1915. 

''In order that we may comply with the provisions of the civil service 
Jaw in certifying such names, we desire your opinion as to whether the 
seven years' period of service referred to in said section must be a con­
tinuous period of service in the same position or in the same department 
in· the state government, or whether the act simply contemplates seven 
years of continuous service, whether that service has been in the same or 
different departments of the state government, or partly in the service of 
the state and partly in the service of the county, city or other political 
subdivision. 

''Trusting that we may have your reply at an early date in order to 
enable us to comply with the provisions of said act at the earliest possible 
date, we are,' ' 

Section 486-31 of the General Code, as amended (106 0. L., 418), is as follows: 

All officers, employes and subordinates in the classified service of the 
state, the several counties, cities and city school districts thereof, holding 
their positions under existing civil service laws, and who are holding such 
positions by virtue of having taken a regular competitive examination 
as provided by law, shall, when this act takes effeet, be deemed appointees 
within the provisions of this act; but no person holding a position in the 
classified service by virtue of having taken a noncompetitive examination 
shall be deemed to have been appointed or to be an appointee in con· 
formity with the provisions of this act; provided, however, that all per­
sons who have served the state or any political subdivision thereof contin­
uously and satisfactorily for a period of not less than seven years next 
preceding January 1, 1915, shall be deemed appointees within the pro­
visions of this act. 

The name of each officer, employe and subordinate holding a position in 
the classified service of the state, the counties, cities and city school 
districts thereof at the time this act takes effect, who has not passed 
a regular competitive examination and who has not been in the service 
seven years as herein provided, shall, within ten days after this act be­
comes effective, be reported by the appointing authority to the commis­
sion and shall be certified to the appointing authority in addition to the three 
candidates for appointment to such position. If any such person is reap­
pointed, he shall be deemed to have been appointed under the provisions 
of this act. If no eligible list exists such person may be retained as a pro­
visional employe until such time, consistent with reasonable diligence, as 
the commission can prepare eligible lists when such position shall be filled 
as prescribed in this act; provided that nothing contained in this section 
shall be deemed to vacate the office of existing chiefs of police depart­
ments or chiefs of fire departments of municipalities. All existing eligible 
lists of persons who have taken regular competitive examinations shall 
continue in force for the term of eligibility to be fixed by the commission 
as provided herein. All property of the existing state commission shall 
become the property of the commission to be appointed hereunder.'' 

It is my opinion that a person who has served continuously in any one or more 
departments of the state government, or any person who has served continuously 
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in any one or more departments of a single political subdivision of the state, for 
a period of not less than seven years next preceding .January 1, 1915, shall be 
deemed appointees within the provisions of the act. 

I am of the opinion that periods of service in the county, city or other polit­
ical subdivisions of the state may not be cumulated with a period of service for 
the state to make up the seven years' <.:ontinuous service, or vice versa. In other 
words, the seven years' continuous aml satisfactory service must have been 
service to the state in some one or more of the state departments to bring the 
person within the provisions of the act; similarly as to the various political sub-
divisions. · 

792. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

MAYOR OF VILLAGE MUST APPOINT CEMETERY TRUSTEE8--COUNCIL 
WITHOUT AUTHORITY TO PLACE CONTROL OF VILLAGE CEMETER­
IES WITH BOARD OF TRUSTEES OF PUBLIC AFFAIRS. 

Mayors of villages must appoint cemetery trustees as provided by section 4175, 
G. C. Village councils are without authority to enact ordinances whereby village 
cemeteries are placed under the control of the board of trustees of public affairs. 

CoLUMBUS, 0Hro, September 2, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of August 28, 1915, in which you submit the 

following inquiry: 

''Is it mandatory upon the mayors of villages to appoint a board of 
cemetery trustees as authorized to do by section 4175, General Code; or 
if the mayor does appoint such board in conflict with the wishes of coun­
cil, which by ordinance has imposed the duty of managing the village 
cemetery upon the board of public affairs, which authority is supreme~" 

The powers and duties of the board of trustees of public affairs of villages are 
defined by section 4361 of the General Code, as amended in 103 Ohio Laws, page 
561. By the express terms of this section the control of village cemeteries is not 
conferred upon said board, and it is, therefore, without authority from this section 
to take charge of village cemeteries.' This was so held in an opinion by this de­
partment, reported at page 866 of the attorney general's report for 1914. 

Your inquiry states that council by ordinance has conferred this authority 
upon· said board. I assume that said ordinance was enacted under the provisions 
of the last clause of said section 4361, G. C., as amended aforesaid, which provides: 

''and ·such boards· shall have such other duties as may be prescribed 
by law or ordinance not inconsistent herewith.'' 

While the management and control of cemeteries of villages by the board of 
trustees of public affairs would not be inconsistent with its duties as expressly 
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imposed by said section 4361, G. C., supra, yet I incline to the opm10n that. this 
duty cannot be inferred as one of the duties which may be prescribed by ordi­
nance, as provided inJ;he last clause of said section. 

The state has elected, by the prodsions of section 4175, G. C., to control this 
subject directly. This section confers upon mayors of villages owning a public 
cemetery the power to appoint a board of three members, to be known as the 
board of cemetery trustees. The authority thus conferred is exclusive. It cannot 
be presumed that the state intended, by the grant of power in the last clause of 
said section 4361, G. C., to include therein any matter which had already been 
covered by direct legislation. In other words, while municipal corporations may 
be given the power to provide regulations in local matters which are covered by 
state laws of general application, yet this rule cannot apply when the state, by 
a law which is applicable only to municipalities, has fully provided for the matter 
in question. If this were permitted, the result would be a conflict of jurisdiction 
such as is presented in your inquiry. 

I am of the opinion, therefore, that said section 4175, G. C., controls and that 
the ordinance in question is null and void, from want of power in the village 
council to enact, and that the mayor of said village must appoint its board of 
cemetery trustees. Respectfully, 

793. 

Eow ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION-WHERE· CONTRACT MADE FOR DEPOSIT OF 
FUNDS PRIOR TO MAY 15, 1915, WHICH CON-TRACT WILL NOT EXPIRE 
UNTIL JULY 1, 1916, IT IS THE DUTY OF BOARD TO LET NEW CON­
TRACT FOR FUNDS WITHIN THIRTY DAYS AFTER FIRST MONDAY 
IN JANUARY, 1916-WBEN CONTRACT ~EGINS AND ENDS-UNDER 
AMENDED 8ECTION 7604, G. C., BOARD MAY LET CONTRAO'l' FOH 
DEPOSIT OF ITS FUNDS, WHICH CONTRACT SHALL EXPIRE WITHIN 
THIRTY DAYS AFTER FIRST MONDAY IN JANUARY, 19i8. 

Under the provisions of section 7604, G. C., as amended in 106 0. L., 328, it 
will be the duty of the board of education of a school district, which prior to May 
15, 1915, made a contract for the deposit of its funds, which contract by its terms 
will not expire until July 1, 1916, to let a new contract for the deposit of said 
funds within thirty days after the first Mo11day in Jamwr:y, 1916, to commence with 
the date of the expiration of the existi11g contract and to expire within thirty days 
from the first Monday in January, 1918. 

Where a contract was made subsequent to said date of 1lfay 15, 1915, and prior 
to August 26, 1915, for a term of two years, the provisions of said amended section 
will terminate said coutract within said thirty day period and require the letting 
of a uew contract iu compliance with said provisions. 

The board of education of a school district may, under authority of said section 
7604, G. C., as amended and now i11 force, let a coutract for the deposit of its 
funds, which contract, by its terms, shall expire within thirty days after the first 
Monday i11 Ja11uary, 1918. 

CoLUMBUS, Omo, September 2, 1915. 

Ho:-o. C. A. \\'IDIOT, Prosecuting Attorney, Cluzrdon, Ohio. 
DE.\K SJK :-In your letters of August 14th and August 26th you call my 
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attention to the provisions of section 7604, G. C., as amended in 106 0. L., 328, 
which is as follows: 

,.. 
"That within thirty days after the first Monday of January, 1!J16, 

and every two years thereafter, the board of education of any school dis· 
trict by resolution shall provide for the deposit of any or all moneys 
coming into the hands of its treasurer. But no bank shall receive a 
deposit larger than the amount of its paid in capital stock, and in no 
event to exceed three hundred thousand dollars.'' 

The act of the general assembly, known as Amended Senate Bill No. 163, 
amending this section, as well as sections 7605 and 7609, of the General Code, was 
passed May 15, 1915, and became effective August 26, 1915. 

The questions on which you request my opinion may be stated as follows: 

'' 1. Where the board of education of a school district established a 
depository for the school funds of said district prior to May 15, 1915, 
under authority and in compliance with the provisions of sections 7604 
to 7608, inclusive, of the General Code, as then in force, and the contract 
with such depository, by its terms, will not expire until July 1, 1916, will 
the above provisions of section 7604, G. C., as amended, terminate said 
contract and require said board of education to let a new contract within 
thirty days after the first Monday in January, 1916~ 

'' 2. Where the contract was made subsequent to said date of May 
15, 1915, and prior to August 26, 1915, for a term of two years, will the 
provisions of said amended section terminate said contract within said 
thirty-day period and require the letting of a new contract in compliance 
with said provisions? 

• '' 3. May a board of education establish a depository at the present 
time to extend beyond said thirty-day period''' 

The provisions of section 7604, G. C., as in force prior to August 26, 1915, 
made it the duty of the board of education of every school district to provide a 
depository for the funds of such district. While said provisions were mandatory, 
nevertheless, many boards of education did not comply with their requirements 
and the statutes, as then in force, nowhere provided a penalty for such non· 
compliance. 

The legislature, with the intent of making effective said mandatory provi· 
sions, provided such a penalty by amending section 7609, G. C. The provisions 
of this section, as amended by said amended senate bill No. 1G3, must therefore 
be considered in connecti_on with the provisions of section 7604, G. C., as amended 
and as above quoted. 

Section 7609, as amended (106 0. L., 328), provides as follows: 

"When a depository is lawfully provided, and the funds are deposited 
therein, the treasurer of the school district and his bondsmen shall be 
relieved from any liability occasioned by the failure· of the bank or banks 
of deposit or by the failure of the sureties therefor, or by the failure of 
either of them, except as above providerl in cases of excessive deposits. 
Upon the failure of the board of education of any school district to pro· 
vide a depository according to law the members of the board of education 
shall be liable for any loss occasioned by their failure to p:r:ovide such 
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depository, and in addition shall pay to the treasurer of the school funds 
two per cent. on the average daily balance on the school funds during 
the time said school district shall be without a depository. Said moneys 
may be recovered from the members of the board of education for the 
use and benefit of the school funds of the district upon the suit of any 
taxpayer of the school district.'' 

It will be observed that section 7604, G. C., as amended, provided a definite 
period of time within which the board of education of every school district shall 
provide for the deposit of the funds of such district. 

If, upon the expiration of the thirty-day period provided by said section, the 
board of edueation of a school district is without a depository for its funds, the 
members of said board will be liable, under the provisions of section 7609, G. C., 
as amended, for any loss caused by their failure to provide such depository, and 
in addition thereto shall be required to pay, to the treasurer of said school funds, 
two per cent. on the average daily balance of said funds during the time said 
district shall be without such depository. 

It cannot be held that the provisions of section 7604, G. C., as amended, will 
terminate a contract made prior to May 15, 1915, the date of the passage of said 
amended senate bill No. 163, for the reason that, under such a holding, said 
statute as amended would be retroactive and in violation of section 28, of article 
II, of the constitution of the state, which provides that the general assembly shall 
have no power to pass retroactive laws, or laws impairing the obligations of 
contracts. 

I al!l of the opinion, however, in answer to the first question above stated, 
that, under the provisions of section 7604, G. C., as amended, it will be the duty 
of the board of education of a school district which, prior to May 15, 1915, made 
a contract for the deposit of its funds, which contract by its terms will not expire 
until July 1, 1916, to let a. uew contract for the deposit of said funds within 
thirty days after the first Monday in January, 1916, to commence with the date 
of the expiration of the existing contract and to expire within thirty !lays from 
the first Monday in January, 1918. 

This procedure will, I think, comply with the :~;equirements of said section 
7604, G. C., as amended, and will be in keeping with the legislative intent to make 
the time of letting contracts for the deposit of school funds, and the term of such 
contracts, uniform throughout the state. 

In keeping with former opinions rendered by me, I am of the opinion that 
a contract for the deposit of school funds, entered into subsequent to May 15, 1!Jl5, 
and prior to August 26, 1915, was made in contemplation of the probable going 
into effect of said amended senate bill No. 163, and that said contract is sub­
ject to the provisions of section 7604, G. C., as amended, the same as a contract 
made subsequent to August 26, 1915, the date when said amended section became 
effective. 

I am of the opinion, therefore, in answer to the second question above stated, 
that the contract therein referred to will be terminated by the provisions of said 
section 7604, G. C., as amended, and that it will be the duty of the board of 
education which made said contract to let a new contract within the thirty-day 
period mentioned in said section, for the term of two years. 

\Vhile I am of the opinion that the board of education of :t school district, 
in establishing a depository for its funds at the present time may provide, by 
the terms of the contract, that the same shall expire within the thirty·day period 
provided by section 7604, G. C., as amended, I do not think that the provisions of 
said statute are mandatory in this respect. On the contrary, I think it was the 

16-Vol. 11-A. G. 
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intention of the legislature, in amending sections 7604 and 7609, of the General 
Code, to fix a definite period of time beyond which no school district shall be 
without a depository for its funds and, as before stated, to make the time of let­
ting such contracts, and the terms thereof, uniform throughout the state. 

I am of the opinion, therefore, in answer to the third question above stated, 
that the board of education of a school district may, under authority of section 
7604, G. C., as amended and as now in force, let a contract for the deposit of its 
funds, which contract by its terms shall expire within thirty days after the first 
Monday in. January, 1918. This will be a substantial compliance with the require­
ments of said section 7604, G. C., as amended, and will work to the advantage of 
the school district for which such depository is to be provided, for the reason that 
the letting of the contract for the longer term will cause banks, in bidding for 
the deposit of the funds of said district, to offer a higher rate of interest than 
would be offered for the short term expiring within thirty days after the first 
Monday in January, 1916. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttorne:y General. 

794. 

REVETMENT WALL AT LAKE ST. MARYS, OHIO-BALANCE OF APPRO­
PRIATION MADE IN 1914 IS STILL AVAILABLE-APPROPRIATION 
BILL FOR 1915 DID NOT LAPSE BALANCE. 

·Balance of appropriation of $40,000 for continuation of revetment wall at 
Lake St. Marys, made in house bill No. 53, 104 0. L., 221, is still available, not 
having been repealed by section 6 of house bill No. 314, 106 0. L., 101. 

CoLUMBUS, OHIO, September 2, 1915. 

HoN. FRANK R. FAUVER, Superinte11dent of Public Works, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of August 24th, wherein you submit 

the following: 

''The general assembly of Ohio, by an act passed February 16, 1914, 
making sundry apropriations, allowed the department of public works the 
sum of $40,000.00 for continuing the revetment wall at Lake St. Marys. 

"By an act of the general assembly passed March 12th, l!l15, it was 
provided that all unexpended balances in any appropriation account 
against which there is no liability on February 16, 1915, and any excess 
of such balances over liabilities, shall lapse into the fund from which the 
same was appropriated. 

''After the wall was completed, there remained a balance of $5,465.29 
in this fund. This retaining wall runs along the inner slope of the 
reservoir and forms the west boundary of a public road that runs over the 
top of the reservoir embankment. This produces a serious situation for. 
vehicles passing along the same, as parties driving upon the roadway run 
the risk of slipping over the stee}J slope into the ditch back of the wall. 
In order to prevent any such catastrophe, it was intended in the original 
plans to fill the ditch back of the wall with earth, and to erect along the 
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top of the retaining wall a heavy iron railing. A<>eoulingly, on the 24th of 
.June advertisements were inserted in newspapers asking for bills on the 
baek filling, to be opened on July ~d, 1!l15. When the bills were opened, 
it was found that Joseph )[ueller, of Yan Wert, Ohio, was the low bidder. 
In this ease, the question arises as to whether or not the appropriation of 
February Hl, l!l14, out of whic·h payment was to be made had not alreally 
lapsed?" 

In opinion Xo. 296, rendered April 27, 1913, to Honorable A. Y. Donahey, aurli· 
tor of state (a eopy of which is herewith enclosed), T held as follows: 

"In conclusion, then, it is my opinion that bouse bill X o. 314, passed 
in 1915, bas the substantial, though not technical, effect of repealing so 
much of house bill No. 53, passed by the eightieth general assembly, as 
relates to the subjects .for which appropriations are made in said house bill 
No. 314; but that as to th9se appropriations made in house bill No. 53. for 
purposes not covered by the 1915 law, the latter has no effect whatever.'' 

The appropriation of $40,000.00 for continuing the revetment wall at Lak.J St. 
Marys was made in house bill No. 53, referred to in the former opinion, the corrcln· 
sion of which is quoted above. There was no appropriation relating to the same 
subject·matter made in house bill No. 314, which is the act referred to hy you as 
passed March 12, 1915, nor is there any language found in the appropriation bill­
H. B. No. 701-passed at the recent session of the legislature which will in any'\ ay 
affect the appropriation made in house bill No. 53 passed in 1914. 

In the opinion to which I have heretofore referred, I stated as follows: 

"It is clear that the appropriation accounts in question (the appro· 
priations made in bouse bill No. 53, passed in 1914), unless affected by 
bouse bi1l.:Xo. 314, passed by the present session of the general assembly, 
continuP to be available for disbursement and to constitute authority for 
the incurring of liabilities, and will continue to be such, unless exhausted, 
until two years from the passage of house bill No. 53, in so far as tiHJ 
same are for the current expenses of the state government or its institu· 
tions, or until two years from a date ninety days subsequent thereto, with 
respect to other appropriations of a continuing ch~racter.'' 

I am, therefore, of the opinion that section 6, of hc:)Use bill No. 314, did not 
lapse the balance of $5,465.29 of the $40,000.00 appropriation made in bouse bill 
No. 53 for continuing the revetment wall at Lake St. :Marys, and that, therefore, 
the same was on July 2, 1915, and still is available for the letting of the contract 
in question. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Ge11eral. 
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795. 

AUDITOR OF STATE-WITHOUT AUTHORITY TO APPOINT AN INSPECTOR 
TO INSPECT MATERIALS DURING CONSTRUCTION OF A COURT 
HOUSE-BUILDING INSPECTION. 

Auditor of state as chief inspector and supervisor of public offices, is without 
authority to appoint an inspector to inspect materials as they enter into work of 
construction of a building. 

COLUMBUS, OHIO, September 3, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of August 28th you wrote me as follows: 

~'We are submitting herewith letter and resolution from the new 
court house building commission of _Hamilton county, addressed to Ron. 
A. V. Donahey, auditor of state, .reguesting the appointment of an in­
spector from this department to inspect the materials as they enter into 
the work of the new court house being constructed there. 

''Can such employment be legally made, and if so, how is the in­
spector to be paid~ 

''An early reply will be greatly ap.preciated as the commission is 
anxious in regard to this matter.'' 

The letter and resolution accompanying your letter are as follows: 

"CINCINNATI, OHIO, August 20, 1915. 

"THE HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
"DEAR SIR :-Attached to this please find a resolution passed by our 

commission. 
"This resolution covers the ground, but before final action (as our 

fund is limited) we would like to hear from you in regard to the expense 
entailed. We were told that it would probably be necessary for you to 
assign some one here and that the expense would be $10.00 a day through 
the entire progress of the work-which will be from 24 to 30 months from 
now. This seems to run into a good deal of money, and we are wondering 
if you can suggest some plan which would be more economical and at the 
same time entirely satisfactory to you. 

"Yours very truly, 
''THE COURT HOUSE BUILDING COMMISSION. 

''(Signed) JAMES A. GREEN, President. 

"Be it Resolved by the Hamilton county new court house building 
commission that the state auditor be and he is hereby requested to have 
a representative from the department of the bureau of inspection and ex­
amination of public offices present on the job during the construction of 
the new Hamilton county court house, it being the judgment of this com­
mission that it would be to the public interest to have an inspector from 
said department on hand dur~ng the progress of the work to inspect the 
materials as they enter into the work, and also examine the accounts 
as the work progresses, rather than to have such inspection and examina-
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tion maue after the building is completed; that the clerk be and he is 
hereby directed to certify a copy of this resolution to the auditor of the 
state of Ohio. 

"I hereby certify that the above is a true copy of the resolution 
adopted by the new court house building commission at its meeting on 
Tuesday, August 17, 1915. 

"(Signed) GEO. 0. DECKEBACH, Secy." 

It appears from the resolution that the Hamilton county new court house 
building commission has filed a request with the auditor of state to have a repre­
sentative from the department of bureau of inspection and supervision of public 
offices present on the job during the construction of the new Hamilton county 
court house, and the question naturally arises as to whether or not the auditor is 
legally authorized to make such an appointment and, if so, how the inspector is 
to be paid. 

Section 274, G. C., provides that there shall be a bureau of inspection, etc., 
in the department of the auditor of state "to inspect and supervise the accounts 
and reports of all state offices, etc., and the offices of each taxing district, or pub­
lic institution in the state of Ohio. * * *'' 

Another section of the statute authorizes the auditor of state to prescribe and 
require the installation of a system of accounting and reporting for the public 
offices which shall be uniform. (Section 277, G. C.) 

Section 284, G. C., provides the time of the examination of all offices, and 
further provides: 

''On examination, inquiry shall be made into the methods, accuracy 
and legality of the accounts, records, files and reports of the office, whether 
the laws, ordinances and orders pertaining to the. office have been observed, 
and whether the requirements of the bureau have been complied with.'' 

Section 286, G. C., provides for the substance and filing of such reports, and 
further provides: 

''If the report sets forth that any public money has been illegally 
expended or that any public money collected has not been accounted for, 
or that any public property has been converted or misappropriated action 
shall be brought.'' 

The above statutes are the ones which set forth the powers and duties of the 
bureau and prescribe their limits, and I am_ unable to find in any of the powers 
prescribed the right of the auditor of state or the bureau to assign an inspector 
to superintend the work or pass upon the material being placed in a building un­
der construction. His duty is to examine the accounts after the building has been 
constructed and the money paid, in order to determine the legality of such pay­
ments. 

While it might be for the best interests of the particular taxing district that 
an inspector appointed by the bureau should be ''on the job'' during the con· 
struction of the court house, nevertheless the law does not contemplate the ap· 
pointment of such an inspector by the bureau, and, consequently, I do not be­
lieve that such an appointment can be legally made. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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796. 

APPROVAL OF CONTRACT BETWEEN BOARD OF TRUSTEES OF BOWL· 
ING GREEN STATE NORMAL COLLEGE AND CLARENCE G. TAYLOR 
AS RECEIVER OF THE LAKE ERIE, BOWLING GREEN AND NAPOLEON 
RAILWAY COMPANY FOR ELECTRIC LIGHT AND POWER FOR COL­
LEGE. 

CoLUMBus, OHIO, September 3, 1915. 

HoN. ]. E. SHATZEL, Secretary Board of Trustees, Bowling Green State Normal 
College, Bowling Green, Ohio. 
DEAR SIR :-I am returning herewith the proposed contract between the board 

of trustees of the Bowling Green State Normal College and Clarence G. Taylor, as 
receiver of the Lake Erie, Bowling Green and Napoleon Railway Company, for 
electric light and power, with my approval endorsed thereon. 

This contract has been changed so as to comply with the suggestions made in 
an opinion rendered to you on August 11, 1915, wherein it was suggested that 
provision should be made for the payment of arbitrators, in the event the same 
were appointed in accordance with article 8 of the agreement. 

797. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SUPERINTENDENT OF PUBLIC WORKS-WITHOUT AUTHORITY TO CAN­
CEL LEASE OF CANAL PROPERTY FOR REASON THAT LESSEE DOES 
NOT DESIRE TO LONGER USE LEASED PROPERTY. 

The superintendent of public works is without authority to cancel a lease of 
canal property merely because the lessee, or the assignee of the lessee, does not 
desire to longer use the Jeased property. 

CoLUMBUS, OHIO, September 4, 1915. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of August 18, 1915, which reads as 

follows: 

''The commissioners of Miami county, Ohio, after the flood of 1913, 
built a bridge on a new site across the Miami river and the canal, which 
parallels the river in the eity of Piqua, Ohio. The approach to the new 
bridge is obscured by the buildings on a leasehold of state canal property 
now owned by Mrs. Irene Edge Simes, and for which she pays an annual 

· rental of $30.00. 
"The commissioners have arranged to purchase 1\:lrs. Simes' build­

ing, and are asking this department to cancel the lease .. In other words, 
the city desires to be relieved of the payment of the rental, which will 
amount to about $400.00 for the unexpired term of the lease. It ap­
pears from the letter which I herewith submit, that some of my predeces­
sors have indieated their willingness to cancel this lease. 
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"What I desire to know is, whether or not, I have the authority to 
cancel this lease under the existing circumstances 1'' 

The letter to which you refer and which is submitted by you is from the 
clerk of the board of commissioners of :Miami county and adds little to the facts 

.stated by you. The arrangement between the commissioners and Mrs. Simes is, 
as I understand it, merely to the effect that for an agreed consideration Mrs. Simes 
is to transfer her lease to the county commissioners, the transfer to be subject, 
of course, to the approval of. the superintendent of public works. The commis­
sioners are now asking you whether you will cancel the lease and relieve them 
from further payment of rent in case they carry out their arrangement with Mrs. 
Simes, and you inquire as to your authority to cancel a le·ase under such circum­
stances. 

I know of no statute which authorizes the superintendent of public works to 
cancel a lease of canal property merely because the lessee does not desire to longer 
use the same. The term of canal leases is fixed by the statute at fifteen years, and 
while this department has approved leases of canal lands co'ntaining a clause au­
thorizing the superintendent of public works to cancel such leases in case an op­
portunity should arise to lease the property in question for electric railway pur­
poses, yet it would be going much farther than that to hold that the superintend­
ent of public works has authority to cancel a lease of canal lands merely because 
the lessee does not care to longer use the same. 

I am of the opinion that no such authority exists in the superintendent of 
public works, and that you are not authorized, under the circumstances set forth 
by you, to cancel the lease in question and relieve the lessee, or her assignee, from 
the payment of subsequent installments of rent due under the lease. 

798. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

OHIO STATE UNIVERSITY-APPROVAL OF CONTRACT FOR TUNNEL 
FROM BOTA:t-."'Y AND ZOOLOGICAL BUILDING TO ELEVENTH AVE­
NUE-APPROVAL OF CONTRACT WITH THE CLEVELAND TRINIDAD 
PAVING COMPANY FOR NElL AVE>NUE ROADWAY. 

CoLUMBUS, Oaro, September 7, 1915. 

HoN. CARL E. STEEB, Secretary,•, Board of Trustees, Ohio State University, Colttm­
bus, Ohio. 
DEAR SIR :-On September 3, 1915, you submitted for my approval two con­

tracts entered into by your board, one on September 2, 1915, with H. C. :McCall 
for a tunnel from the botany and zoological building to Eleventh avenue on the 
rampus of the Ohio State L"niversity, in the sum of $:!,33:!.33, and the other a 
contract entered into on September 2, 1915, with The Cle,·eland Trinidad Paving 
Company for the Xeil a\·enue roadway on the campus of sai<l university, in the 
sum of $10,000.00. l ha,-e carefully examined the ad,•ertisement for bids, the con­
tract and bond and find the same to be in all respects proper, and have therefore 
approved the contract as required by law. 

I have obtaine<l from the auditor of state a certificate that there arc fund~ 
uow available for the purposes of said coutract. 
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I have this day filed said contracts with the auditor of state and herewith 
return you the affidavits in proof of publication of notice calling for bids on said 
work•together with other work, the contracts for which I have still under con­
sideration. 

799. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION-COMPLIES WITH STATU.!!: GOVERNING STATE 
AID-SAME WILL BE GRANTED, ALTHOUGH BOARD HAS CON­
TRACTED TO PAY TEACHERS GREATER SALARY THAN REQUIRED­
WHEN COUNTY BOARD CAN DIRECT LOCAL BOARD TO SUSPEND­
LOCAL BOARD IS "SUSPENDING AUTHORITY" AND IT IS ITS DUTY 
TO COMPLY WITH ORDER OF COUNTY BOARD. 

If the board of education of a school district complies with ·au the requirements' 
of the statutes governing state aid, said district will not be debarred from receiving 
such aid because of the fact that the board of educati01~ of such district has con­
tracted to pay certain teachers a greater salary than that required by the pro'" 
visions of section 7595-1, G. C., as amended 106 0. L., 430. 

Under ihe provisions of section 7730, G. C., as amended in 106 0. L., 398 
when the average daily attendance of any school in a county district for the pre­
ceding year was below ten, the board of education of such county district is 
authorized to direct the local board of education to suspend said school and transfer 
the pupils to another school or schools. 

It is the duty of such local board to comply with the order of said county 
board directing such suspension and transfer and to post the notices required by the 
provisions of said section 7730, G. C., as amended. 

The local board of education is the "suspending authority" referred to in the 
latter part of saia section 7730, G. C., as amended. 

CoLUMBUS, OHIO, September 7, 1915. 

HoN. G. 0. McGoNAGLE, Prosecuting Attorney, McConnelsville, Ohio. 
DEAR SIR :-I have your letter of August 13th, which is as follows: 

"Under sections 7595 and 7595-1, G. C., as amended, 0. L. Vol. 105-
106, page 430, where elementary teachers such as described in section 
7595-1 are not to be had, and the board of education of a rural district 
employ certain teachers at $45 per month for eight months, such teachers 
not having had at least one year's professional training, but having had 
six weeks' professional training and from four to six years' teaching ex­
perience, such board making levy in accordance with section 7595. May 
such district receive state aid, its funds being insufficient, or will the 
fact that it pays $45 per month to teachers not having one year's profes­
sional training debar it from receiving state aid~ 

"Also, under section 7730, G. C., as amended, 0. L., 105-106, page 398, 
which provides, among other things that 'When the average daily at­
tendance of any school for the preceding year has been below ten, such 
school shall be suspended and the pupils transferred to another school o:r 
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schools when directed to do so by the county board of education.' 
"
7
' " * " 'Provided, however, that any suspended school as herein pro­

vided may be re-established hy the suspending authority upon its own 
initiative, etc.' 

"Does the phrase 'When directed to do so by the county board of edu­
cation,' refer to the 'suspension,' or to the 'transfer' of pupils, only? 

"If the county board directs the suspension, is it mandatory upon the 
rural board to comply, and must the rural, or county board post the notices 
of suspension'? 

"Which board is the 'suspending authority,' where the county board 
directs that a school be suspended by reason of its average daily attend­
ance being below ten 7'' 

Sections 7595 and 7595-1, G. C., relate to the proper division of school funds 
and salaries paid teachers in school districts receiving state aid and, as amended 
in 106 Ohio Laws, page 430, became effective August 31, 1915. These sections, as 
amended, provide as follows: 

"Sec. 7595. No person shall be employed to teach in any public 
school in Ohio for less than forty dollars a month. When a school dis­

. trict has not sufficient money to pay its teachers such salaries as are pro­
vided in section 7595-1, of the General Code, for eight months of the year, 
after the board of education of such district has made the maximum )egal 
school levy, at least two-thirds of which shall be for the tuition fund, then 
such school district may receive from the state treasurer sufficient money 
to make up the deficit. 

"Sec. 7595-1. Only such school districts which pay salaries as follows 
shall be eligible to receive state aid: Elementary teachers without pre­
vious teaching experience in the state, forty dollars a month; elementary 
teachers having at least one year's professional training, forty-five dollars 
a month; elementary teachers who have completed the full two years' 
co:urse in any normal school, teachers' college or university approved by 
the superintendent of public instruction, fifty-five dollars per month; high 
school teachers not to exceed an average of seventy dollars per month in 
each high school.'' 

While the board of education of a rural school district makes the maximum 
legal school levy, at least two-thirds of which shall be fpr the tuition fund, and 
employs certain teachers at $45 per month for eight months of the year, who have 
not had at least one year's professional training as prescribed by the above provi­
sions of section 7595-1, G. C., as amended, you inquire whether such district is 
eligible to receive state aid. 

The well defined policy of the state is to standardize the public schools and 
to make as nearly equal as possible the advantages of education. It was the in­
tention of the legislature to carry out this policy when it enacted the provisions 
of sections 7595 and 7595-1, of the General Code, as above quoted, to make it pos­
sible for every school district to pay its teachers, having the qualifications pre­
scribed by said section 7595-1, G. C., the salaries mentioned therein for eight 
months of the year, by providing that, when any school district has not sufficient 
money to pay such salaries for at least eight. months of the year, after the board 
of education of such district has made the maximum school levy allowed by law, 
at least two-thirds of which shall be for the tuition fund, such district may receive 
from the state treasury an amount sufficient to make up the deficit. 
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The salaries of the teachers of a school district are paid from the tuition 
fund of such district and, the board of education of said district ha:ving complied 
with the requirements of section 7595, G. C., as amended, in making its school levy, 
this fund is derived from two sources, as follows: 

'' 1. From the 'amount received from the state from the 'state com· 
mon school fund' and the 'common school fund.' 

'' 2. From two-thirds of the maximum legal school levy as allowed 
by the county budget commissioner.'' 

Section 7603, G. C., relates to the apportionment of school funds by the county 
auditor and provides as follows: 

''The certificate of apportionment furnished by the county auditor 
to the treasurer and clerk of each school district must exhibit the amount 
of money received by each district from the state, the amount received 
from any special tax levy made for a particular purpose, and the amount 
received from local taxation of a general nature. The amount received 
from the state common school fund and the common school fund shall be 
designated the 'tuition fund' and be appropriatecl only for the payment 
of superintendents and teachers. Funds received from special levies must 
be designated in accordance with the purpose for which the special levy 
was made and be paid out only for such purpose, except that, when a bal­
ance remains in such fund after all expenses incident to the purpose for 
which it was" raised have been paid, such balance will become a part of 
the contingent fund, and the board of education shall make such transfer 
by resolution. Funds received from the local levy_ for general purposes 
must be designated so as to correspond to the particular purpose for which 
the levy was made. Moneys coming from sources not enumerated herein 
shall be placed in the contingent fund.'' 

I note, however, that this section has been modified by an act of the general 
assembly, amending section 5654, G. C., as found in 103 Ohio Laws, page 522, so 
that the balance remaining in any fund realized from a special levy of taxes, after 
all expenses incident to the purpose for which it was raised have been paid, will 
no longer be transferred to the contingent fund and become a part of said con· 
tingent fund, as provided in said section 7603, G. C., but said balance shall be 
transferred by the board of education to the sinking fund of the school district 
and thereafter shall be subject to the uses of such sinking fund, as provided in 
said section 5654, G. C., as amended. 

The amount which a ~chool district is entitled to receive from the state, under 
the above provisions of section 7603, G. C., must not be confused with the amount 
which such district may receive from the state under the conditions provided in 
section 7595, G. C., as amended, and other sections of the General Code governing 
state aid to weak school districts. 

Expenditures other than salaries of teachers are, by statute, made payable out 
of the tuition fund, and these must be taken into account in determining the 
amount available for said salaries. 

Section 7596, G. C., as amended 103 0. L., 267, provides: 

''Whenever any board of education finds that it will have such a 
deficit for the current school year, such board shall on the first day or 
October, or a:uy time prior to the first day of January of said year, make 



.ATTOR~'"EY GE~'"ERAL. 1675 

affidavit to the county auuitor, who shall send a certified statement of the 
facts to the state auditor. The state auditor shall issue a voucher on the 
state treasurer in favor of the treasurer of such school district for the 
amount of such deficit in the tuition fund.'' 

Under provisions of this section it will be observed that when a boaru of edu­
cation of a school district finds that it will have a deficit in its tuition fund for the 
purpose of paying its teachers the salaries required by provisions of section 7595-1, 
G. C., as amended, said board shall, not later than January first of the current 
year, make affidavit to the county auditor, who shall send a certified statement 
of the facts to the state auditor. Upon receipt of such certified statement, showing 
that said district has complied with all the requirements of the statute governing 
state aid, and setting forth the estimated deficit of said district for said current 
year, the state auditor is required to issue a voucher on the state treasurer in 
favor of the treasurer of said district for the amount of said deficit in the tuition 
fund. 

At the time of making the aforesaid affidavit to the county auditor it is 
impossible to determine what the actual deficit for the school year will be, and 
any difference between this said actual deficit and the estimated deficit, should 
be properly adjusted between the state treasurer and the treasurer of said district 
at the end of said school year. 

The certified statement to the state auditor must show, among other things: 

'' L That the board of education of the school district in question 
made the maximum school levy allowed by law, two-thirds of which was 
for the tuition fund. 

"2. The estimated amount of the tuition fund that will be realized 
from two-thirds of said levy. 

'' 3. The estimated amount that must be paid from said fund other 
than for the salaries of teachers. 

'' 4. The estimated amount that will be available for the payment of 
said salaries. 

'' 5. The number of teachers employeu by the board of education of 
said school district, properly classified according to qualifications pre­
scribed by section 7595·1, G. C., as amended. 

"6. The estimated amount of money which will be required in the 
tuition fund to pay said teachers the salaries provided by said section 
7595·1, G. C., as amemled, for eight months of the year." 

The difference between the estimated amount which will be required in said 
tuition fund as abov·e set forth in Item 6, and the estimated amount available for 
said teachers' salaries as set forth in Item 3, will be the amount of the deficit for 
which the state auditor shall issue a voucher. 

As I view it, with the exception of salaries paid to high school teachers, the 
provisions of section 7595-1, G. C., as amended, determine the minimum salaries 
which the board of education of a school district, which complies with the other 
provisions of the statute governing state aid to weak school districts, must pay in 
order to be entitled to receive such aid. 

If, therefore, the certified statement of facts from the county auuitor shows 
that the board of education of a school district bas complied with all the require­
ments of the statute governing state aid to weak school districts, I do not think 
the state auditor is required, before issuing the aforesaid voucher, to determine 
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whether said board of education has contracted to pay its teachers salaries, whi"c:h 
in the aggregate will amount to more than the amount required under Item 6, as 
above set forth. 

Under provisions of section 7603, G. C., the contingent fund of said district 
will be entitleil to receive, in addition to the one-third of the amount realized 
from the maximum legal school levy, all moneys coming from sources not enum­
erated in said section. If said board of education finds that the amount realized 
from two-thirds of the maximum legal school levy, together with the amount re­
ceived from the state as state aid, under authority of section 7595, G. C., as 
amended, is less than the aggregate amount which said board has contracted to 
pay its teachers, this difference may be made up by transferring any surplus 
money in the contingent fund to said tuition fund, under authority of section 
2296, G. C., as amended in 103 Ohio Laws, page 522, and in the manner provided 
by sections 2297, et seq., of the General Code, or said board may, under authority -
of section 5656, G. C., and within the limitations therein provided, borrow money 
for this purpose. 

If, therefore, the board of education of the school district referred to in your 
inquiry complies with all the requirements of the statute governing state aid, I 
am of the opinion, in answer to your first question, that said district will not be 
debarred from receiving such aid because of the fact that the board of education 
of such district has employed certain teachers, with less than one year's profes­
sional training, at a salary of $45 per month. 

You further inquire whether the phrase, "When directed to do so by the 
county board of education," as used in section 7730, G. C., as amended in 106 
Ohio Laws, page 398, refers to the suspension of a school or only to the transfer 
of the pupils. 

Section 7730, G. C., as amended, provides: 

''The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide, 
and in such rural school district shall provide, for the conveyance of pupils 
attending such schools, to a public school in the rural or village district, 
or to a public school in another district. When the average daily attend­
ance of any school for the preceding year has been below ten, such school 
shall be suspended and the pupils transferred to another school or schools 
when directed to do so by the. county board of education. No school of 
any rural district shall be suspended until ten days' notice has been given 
by the board of education of such district. Such notice shall be posted 
in five conspicuous places within such village or rural school district; pro­
vided, however, that any suspended school as herein provided, may be re­
established by the suspending authority upon its own initiative, or upon 
a petition asking for re-establishment, signed by a majority of the voters 
of the suspended district, at any time the school enrollment of the said 
suspended district shows twelve or more pupils of lawful school age.'' 

While that part of the statute referred to in your ·question is somewhat 
ambiguous, I think that, where the average daily attendance of any school in a 
district for the preceding year was below ten, said provision makes it mandatory 
on the board of education of such district, when directed to do so by the county 
board of education of the county in which said district is located, to suspend said 
school and transfer the pupils to another school or schools. 

I am of the opinion, therefore, in answer to your second question, that said 
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provision vests the authority in the county board of education to direct the local 
board, under the conditions prescribed in said section, to suspend such school and 
to transfer its pupils. 

Replying to your third question, I am of the opinion that the local board 
must comply with the order of the county board directing such suspension and 
transfer, and that it is the duty of said local board to post the notices required 
by the above provision of the statute. 

While the county board of education has authority, under the conditions set 
forth in the statute, to direct the local board to suspend the school and transfer 
the pupils to another school or schools, the local board must, by resolution setting 
forth the order of the county board, declare such suspension and transfer of the 
pupils and provide for posting said notices. 

I am of the opinion, therefore, in answer to your fourth question, that the 
local board of education is the "suspending authority" referred to in the latter 
part of said section 7730, G. C., as amended. 

800. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

CONSTRUCTION OF SECTION 1261-34, G. C.-HOW TO MEASURE DISTANCE 
FROM SALOON TO SCHOOL BUILDING-CONSTRUCTION OF PHRASE 
"MEASURING THE DISTANCE IN A STRAIGHT LINE FOLLOWING 
THE STREET FROM THE NEAREST POINT OF THE PREMISES.'' 

Under section 1261-34, G. C., (GreenlUitd act) the street or streets upon Which 
the school premises abut are made the straight line upon which the respective dis­
tances of 200 feet and 300 feet in any direction shall be . measured. 

Said section does not authorize measuring part of the distance along one 
street and the balance of the distance along a separate and distinct intersecting 
street. 

The fact that the street upon which school premises abut is curved or broken 
is immaterial. 

CoLUMBUS, OHIO, September 8, 1915. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of yours of September 4, 1915, reading: 

''Some weeks ago the school house clause of the Greenlund law was 
referred to your department, and while we understand the same has 
been under consideration, no opinion has been rendered. Since the filing 
of the referendum on the McDermott law, we are having very many in­
quiries from county boards with reference to this matter and would, there­
fore, be glad to receive your opinion upon the clause.'' 

I have no record of having received a request for an opinion on this matter 
from your commission, but have been considering the question upon the request of 
the prosecuting attorney of Hamilton county and others. 

As this matter is one that comes particularly under your jurisdiction, and es­
pecially in view of your letter, I shall address the opinion to you. 
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Your question relates to that part of section 1261-34, G. C. (103 0. L., 223), 
which reads as follows: 

"No license sh~ll be granted after A,ugust 1, 1915, to operate a saloon 
within three hundred feet of any permanent public or parochial school 
building, measuring the distance in a straight line following the street 
from the nearest point of the premises on which such school building is 
located, nor two hundred feet in a straight line following the street from 
the nearest point of the premises. This provision shall not apply to a 
bona fide reputable hotel or club; or to a saloon located within three 
hundred feet of a school house in the central or a main business section 
of the city." 

I have experienced considerable difficulty in interpreting this section, but my 
difficulty has come from my well grounded notion of what the law ought to be 
rather than what it is. My duty, however, is to advise you what the law is rather 
than what I think it should be. 

It. is true that in construing ambiguous terms and phrases in order that some 
meaning may be given to a statutory provision and the purpose thereof, when 
manifest, in some substantial way attained, courts have gone far in the elimina­
tion of words, phrases or even perhaps whole sentences or in reading into such 
provisions such terms as are necessary to give to the same some meaning or to 
in at least some degree attain the purpose so manifestly sought. But courts are 
in no instance warranted in indulging in strained, extravagant or exaggerated con­
struction solely for the purpose of a more complete attainment of what may be con­
ceived to be the most desirable end. Courts cannot indulge in judicial legislation 
for the mere purpose of a more complete accomplishment of even the most laud­
able end. And while courts have gone to great length to give to legislative expres­
sion some meaning that the same may have some substantial effectiveness or at 
least not result in defeat of the manifest purpose of the enactment, they are never 
warranted in going beyond the express terms of the legislative declaration for 
the mere purpose of giving to such legislative expression a more sweeping opera­
tive force than that which the plain and ordinary meaning of its te;rms impart. 

In the first place the language contained ·in the first part of the sentence, "No 
license shall be granted to operate a saloon within three hundred feet of any per­
manent public or parochial school building,'' cannot be said to be the sole decla­
ration of legislative intent when in the same sentence the method is prescribed for 
measuring the distance. In other words, the evident intent of the legislature, 
from what they have said, is that no saloon is to be located within three hundred 
feet of such school building, "measuring the distance in a straight line following 
the street from the 11earest point of the premises 011 which such school building is 
located." It is my opinion that the language ''in a straight line followi11g the street 
from the nearest point of the premises oi~ which such school building is located" 
and the language ''two hundred feet in a straight line following the street from 
the nearest point of the premises'' makes the street or streets on which the school 
building or premises is located the straight line. That is, if the school building 
or premises abut upon one street only then the measurements may be made along 
that street only. If the school building or premises abut upon_ more than one 
street then the measurements may be made along either of such streets and no 
saloon may be within the prescribed distance on any such street. 

It may be observed here that the ''nearest point of the premises'' clearly 
means that point of the premises which is the shortest distance from the saloon, 
whether such point of the premises be on the side thereof or otherwise. 

In ascertaining the three. hundred feet distance a line is to be projected at 
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an angle of ninety degrees from the point of the school building nearest the saloon 
to the street upon which the school premises abut; from this point no saloon may 
be located 011 either side of the street within three hundred feet. 

To illustrate: Suppose that school premises are located upon a street run· 
ning north and south, then to ascertain the three hundred feet distance north on 
said street, a line should be extended from the northerly corner of the school 
building (part nearest the proposed saloon) to the street. From this point so 
found no saloon may be located on either side of the street within three hundred 
feet to the north. To ascertain the distance to the south, a line should be ex· 
tended from the southerly corner of the school building (part nearest the proposed 
saloon) to the street and from this point the distance measured to the south. Sim­
ilarly as to other streets upon which the school premises abut. The two hundred 
feet distance should be determined from the nearest point of the premises (near· 
est to the proposed saloon) treating the street as the straight line. 

'fhe street being the straight line meant by the language of the statute, the 
fact that the street itself is not straight, i. e., curved or broken, wo_uld be im­
material. So also would be the fact that parts of a continuous thoroughfare run­
ning in the same general direction had been given different names. 

But the statute does not authorize the turning of corners from the street on 
which the school premises abut to a separate and distinct street on which no part 
of the school premises abut, in making these measurements. 

I can imagine situations where this will leave a saloon within three hundred 
feet of a school building, and while I regret that such may be the _case, the remedy 
is legislative not judicial. However, in this connection it is admitted in the briefs 
furnished by those who favor another contention, that a saloon might be located 
on premises actually abutting school premises even under the interpretation that 
corners may be turned. To illustrate: A school might be located on one street 
and a saloon on the next street running parallel with no nearby intersecting 
streets and thus, even though corners be turned, and several different streets be 
used in the measurement, the saloon would not be within the prescribed territory. 
These are legislative faults which I feel the courts are without power to remedy. 

It is suggested that some uncertainty arises as to the meaning of the term 
"premises'' as here used. This is a term of varied significance. In cases of in­
surance policies, it has been held to include only a building or even a part of the 
same, while in conveyances, it oftimes clearly includes vast acreage. So that little 
assistance, if any, may be gained by an examination of particular cases, in de­
termining its application in the present instance. In other words, the meaning of 
the word'' premises'' depends in every case upon the subject-matter under consid­
eration, the context in which it is found, as well as the relationship in which it is 
used. 

To my mind it conclusively appears that as here used, the term premises in· 
eludes more than the land actually covered by the building, and the building itself, 
notwithstanding the restrictive language, "on which such school ouilding is lo­
cated,'' clearly modifying this term. This restricting phrase must, however, be 
given some substantial meaning, and the one that suggests itself is that the 
premises is here limited to that land immediately surrounding the school building 
which is used only for school purposes and directly in connection with such build· 
ing; that is to say, it would not include land occupied for church, residence or 
other purposes, though the latter were owned by the same party as the school, 
nor in my opinion would it include grounds used for athletic purposes in con· 
nection with the school, if such athletic grounds were separate or distinct from 
the usual or ordinary play ·grounds immediately surrounding the school building. 

Respectfully, 
Enw ARD C. TuRNER, 

Attor11ey General. 
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801. 

INTERPRETATION OF SECTION 12932, G. C.-THE WORD "BROTHER" 
DOES NOT INCLUDE THE RELATION OF BROTHER-IN-LAW-BOARD 
OF EDUCATION. 

The word "brother'1 as used in section 12932, G. C., does not include the rela­
tion of brother-in-law. 

CoLUMBUS, OHIO, September 8, 1915. 

HoN. ]. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR SIR :-In your letter of August 27, 1915, you request my opinion as 

follows: 

''A teacher has been employed by the votes of three of the members 
of the board of education of a certain rural school district in this county . 

. One of the three members of the said board was at the time of the hir· 
ing a brother·in·law of said teacher, having married the said teacher's sis· 
ter some years ago and she still being his wife. 

''Section 12932 of the General Code makes it an offense for a mem· 
ber of a board of education to vote for or participate in the making of a 
contract with a person as teacher in a public school to whom he or she 
is related as father or brother, mother or sister, but this section does not 
specifically provide that such hiring shall be illegal as between the board 
of education and the teacher. 

"What is your construction of this statute? Is such a contract il· 
legal7 Does the word 'brother,' as used in the above section, include 
'brother·in·law' as wellf" 

Section 12932, G. C., provides: 

''Whoever, being a local director or member of a board of education, 
votes for or participates in the making of a contract with a person as & 

teacher or instructor in a public school to whom he or she is related as 
father or brother, mother or sister, or acts in a matter in which he or she 
is pecuniarily interested, shall be fined not less than twenty-five dollars 
nor more than five hundred dollars or imprisoned not more than six months, 
or both.'' 

This statute being penal in its nature, under the well settled rule of construe· 
tion, its provisions must be strictly construed. 

From your statement of facts it appears that the member of the board of 
education referred to in your inquiry, was not, at the time the contract of em· 
ployment was made with the teacher in question, related to said teacher within 
the terms of t~e statute above quoted. Moreover,' it does not appear that said 
member was in any way pecuniarily interested in said contract. 

Replying to your questions, I am of the opinion that the word ''brother'' as 
used in said statute does not include the relation of brother-in-law, and that, in 
so far as the action of the said board of education is concerned, said contract of 
employment is legal. 

Respectfully, 
EDw ABD C. 1'umuR, 

Attorney General. 
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802. 

OFFICES Co::\IPATIBLE-PRESIDEXT BOARD OF EDUCATIOX OF TOWX­
SHIP RURAL SCHOOL DISTRICT-TOWNSHIP TREASURER. 

The office of president of the board of educatio1~ of a township rttral school 
district is not incompatible with the office of township treasurer. 

CoLUMBUS, OHIO, September 8, 1915. 

RoN. JoHN C. D'ALTON, Prosecuting Attorney, Toledo, Ohio. 
DEAR SIR :-In your letter of August 7, 1915, you request my opinion as fol­

lows: 

"May the president of a board of education in a township school 
district hold by appointment an office of township treasurer? The board 
of education has designated uniler section 4782, G. C., a depository for 
school funds. In your opinion would the office of president of such board 
of education and of county treasurer be incompatible under section 3273, 
G. 0.9" 

I have your letter of August 23, 1915, in which you state that the second 
question in your letter of August 7th was intended to be a restatement of the 
first question ·and should read as follows: 

"In your opinion, would the office of president of such board of edu­
cation and of township treasurer be incompatible under section 3273 of 
the General Code 7 " 

Section 3271, G. C., which required the trustees of the township to meet on 
the last Monday in December of each year at the place for holding township meet­
ings, for the purposes therein provided, was repealed by section 305 of amended 
senate bill No. 125, as found in 106 0. L., 664. By provision of section 304 of 
said act, the same became effective September 6, 1915. 

Inasmuch as the provisions of said section 3271, G. C., were not re-enacted, 
township trustees are no longer required or authorized to hold said December meet­
ing for the purposes provided in said section. 

While section 3273, G. C., has not been expressly repealed by the legislature 
and said section, by its terms, makes it the duty of the township treasurer to be 
present at said December meeting for the purpose of making a settlement with 
the board of education of the township rural school district and requires the 
president and clerk of said board to attend said meeting for said purpose, I call 
your attention to the fact that the provision of section 4763, G. C., making the 
township treasurer ex-officio treasurer of the funds of the township school dis­
trict, was repealed by the act of the general assembly as found in 104 0. L., 158, 
and said provision was not re-enacted. It follows, therefore, that inasmuch as the 
township treasurer is no longer the treasurer of the funds of the township rural 
school district, the provisions of section 3273, G. C., are necessarily repealed by 
implication. 

The answer to your question must, therefore, be determined by reference to 
the statutes now in force relating to the offices of president of the board of edu­
cation of the township rural school district and township treasurer, and govern­
ing their respective duties. 
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Under the provision of section 3261, G. C., the township trustees are author· 
ized to appoint a person, having the qualifications of an elector, to fill a vacancy 
in the office of township treasurer. 

There being no constitutional or statutory provision prohibiting a person, haY· 
ing such qualifications, from holding both the office of president of the board of 
education of the township rural school district and the office of treasurer of such 
township at the same time, it remains to be determined whether either of said 
offices, under the provision of the statutes, now in force, governing their respective 
duties, is subordinate to or in any way a check upon the other, or whether it is 
physically impossible for one person to discharge the duties of both of said of· 
fices, under the rule laid down by the court in the case of State ex rei. '"· Gebert, 
12 C. C. (n. s.), 274. Upon careful examination of the statutes governing the re· 
spective duties of the aforesaid offices, I find that neither of said offices is sub· 
ordinate to or in any way a check upon the other, nor can it be said that it is 
physically impossible for one person to discharge the duties of both of said of· 
fices. Said offices are not, therefore, incompatible under the rule laid down by 
the court in the case of State ex rei. v. Gebert, supra. 

I am of the opin!on, therefore, in answer to your question, that the president 
of the board of education of a township rural school district, having the quali· 
fications of au elector, may hold by appointment the office of township treasurer. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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803. 

BOARD OF EDUCATION-NOT DEBARRED FRO::\! RECEIYIXG STATE AID 
FOR REASON THAT TEACHERS ARE E:\IPLOYED AT SALARIES IN 
EXCESS OF A:\IOUNT REQ"UIRED BY STAT"UTE, PROVIDED AVERAGE 
OF SALARIES PAID TO HIGH SCHOOL TEACHERS OF DISTRICT IS NOT 
:\fORE THAN SEVENTY DOLLARS PER :\IOXTH-APPLICATIOX FOR 
STATE AID NEED NOT SHOW EXACT A:\IO"UNT EACH HIGH SCHOOL 
TEACHER IS TO RECEIVE-WHAT APPLICATION OF BOARD OF ED"U· 
CATION FOR STATE AID SHOULD CONTAIN. 

A school district will not be debarred from receiving state aid because of 
the fact that the board of education of said district has employed teachers at salaries 
in excess of those required by the· provisions of section 7591, G. C., as amended 106 
0. L., 430, provided, however, that the average of salaries paid by said board of 
education to the high school teachers of said district is not more than ·seventy 
dollars per month. 

It is not necessary for a board of education, in making application for state aid, 
to show the exact amount which each high school teacher employed by said board 
is entitled to receive according to the terms of his 'contract of employment. If 
said application shows the number of high school teachers employed, the number 
of months for which they are employed and the total amount of the salaries which 
said high school teachers will be entitled to receive under the ·terms of their con­
tract of employment, the state auditor will be able to determine whether said board 
of education has complied with the above provisions of section 7595-1, G. C., as 
amended, governing salaries paid to high school teachers. 

CoLUMBUS, OHIO, September 8, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of August 25, 1915, you request my opinion upon 

the following questions: 

''Can boards of education, under section 7505, General Coile, receive 
from the state sufficient money to make up the deficit in their tuition 
fund, providing they have paid more to their teachers than the statutory 
amounts, the excess coming from sources other than school funds; i. e., 
would an application be in legal form if it bas set up as an item of ex­
pense, going to make up the deficit, the legal amount allowed teachers 
in case the teachers bad received more from sources other than the school 
funds? 

''Is it necessary for a board of education, in making an application 
for state aid, to show the exact amount paid from school funds to each 
high school teacher employed, or would it be sufficient to give the number 
of high school teachers and the total amount paid~ Section 7595-L" 

The answer to your first question is found in opinion No. 799 of this d()part­
ment rendered to Hon. G. 0. McGonagle, prosecuting attorney pf :\!organ county, 
under date of September 7, 1915. A copy of said opinion is enclosed. 

. This opinion holds that, with the exception of salaries paid to high school 
teachers, the provisions of section 7595-1, G. C., as amended in 106 0. L., 430, de­
termine the minimum salaries which the board of education of a school district, 
which complies with the other provisions of the statutes governing state aid to 
weak school districts, must pay in order to be eligible to receive such aid; that 
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if the certified statement of facts from the county auditor to the state auditor 
shows that the board of education of a school district has complied with all the 
requirements of the statutes governing state aid, the state auditor is not required, 
before issuing his voucher on the state treasurer in favor of the treasurer of 
such school district for the amount of the deficit in the .tuition fund of such 
district, as determined by said certified statement of facts, to determine whether 
said board of education has contracted to pay its teachers' salaries, which, in the 
aggregate, will amount to more than the amount required in the tuition fund of 
said district, as estimated by said board of education, to pay said teachers the 
salaries provided by said section 7595-1, G. C., as amended, for eight months of 
the year, and that said school district will not be debarred from receiving state aid 
because of the fact that said board of education has employed teachers at salaries 
in excess of those required by the provisions of said section 7595-1, G. C., as 
amended; provided, however, that the average of salaries paid by said board of 
education to the high school teachers of said district is not more than seventy 
dollars per month. 

In keeping with this former holding I am of the opinion, in answer to your 
second question, that it is not necessary for a board of education, in making ap­
plication for state aid, to show the exact amount which each high school teacher 
employed by said board is entitled to receive according to the terms of his eon­
tract of employment. If said application shows the number of high school teach­
ers employed, the number of months for which they are employed and the total 
amount of the salaries which said high school teachers will be entitled to receive 
under the terms of their contracts of employment, the state auditor will be able 
to determine whether said board of education has complied with the above pro­
visions of section 7595-1, G. C., as amended governing salaries paid to high school 
teachers. 

804. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

EMPLOYMENT-COMPENSATION-TO BE EFFECTIVE MUST BE FIRST 
APPROVED BY GOVERNOR-INDUSTRIAL COMMISSION ACT-AP­
PROVAL OF SALARIES OF ALL OFFICERS IN WRITING BY GOVERNOR 
IS ESSENTIAL FOR BOARD OF ADMINISTRATION OFFICER8-CIVIL 
SERVICE. 

1. All employments made and compensation fixed under and by virtue of the 
provisions of section 871-14, G. C., 103 0. L., 99, to be effective must first be 
approved by the governor. 

2. The approval of the salaries of all officers in writing by the governor, as 
provided in section 1842, G. C., 102 0. L., 214, is essential and necessary to give 
validity to their appointments and unti~ so approved no salaries of officers appointed 
under said section become effective. 

CoLUMBUS, OHIO, September 8, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I have your letter of August 31, 1915, as follows: 



ATTORNEY GENERAL. 1685 

''There are two questions confronting this department which requires 
immediate action on our part: 

"Section 871-14 (103 0. L., 99) provides that the employments and 
compensation of the employes of the state industrial commission shall first 
be approved by the governor in writing. 

''Section 1842 (102 0. L., 214) provides that the salaries of employes 
of the state board of administration shall be approved by the governor 
in writing. 

"We, pursuant· to the mandate of section 871-14, are refusing to issue 
warrants upon vouchers for salaries of employes unless we have certified 
information that the employment of the employe in question had the ap­
proval of the governor. Also, pursuant to sections 871-14 and 1842, we 
are refusing to issue warrants for salaries unless we first have certified 
information that such salaries were approved by the governor. 

''There are other statutes affecting other departments in a like man­
ner, but we submit the above as sufficiently advising you of the situation. 

''The point is raised that the enactment of the civil service law re­
pealed by implication the provision that the employment shall be first 
approved by the governor, and that the provision requiring the governor's 
approval of the salary is directory and not mandatory. 

"Being in doubt we desire an opinion from you upon both questions." 

Section 871-14, 103 0. L., 99, to which you refer, provides as follows: 

''The commission is authorized and empowered to employ, promote 
and remove a secretary, or secretaries, deputies, clerks, stenographers, and 
other assistants, as needed; to fix their compensation, and to assign to 
them their duties. Such employments and compensation to be first ap­
proved by the governor.'' 

You state in your letter it is claimed the civil service act, 106 0. L., 400, re­
peals by implication the last clause in said above quoted section, which is "such 
employments and compensation to be first approved by the governor." This con­
tention is wholly untenable. When an employment is to be made under the fore­
going section which is within the classified list, as provided by said civil service 
law, the whole purpose of such law is effected when it furnishes an eligible list 
from which such employment must be made. If such employment is not within 
the classified service, said civil service act has no application whatever to the 
provisions of said above quoted section. Further, when the provisions of the 
civil service law do apply, no compensation is fixed by it in any case and it does 
not control or undertake to control the appointing power in any manner what­
ever, except to limit its selection to the class or list which it furnishes as eligible 
to such employment. 

'Vith this limitation the discretion of the appointing power in the matter of 
making employments and appointments is untrammeled and complete. When such 
discretion is exercised, and the employment made and compensation fixed, the sec­
tion above quoted requires that first it shall be approved by the governor. This 
means that the act of the appointing power cannot, under the law, become ef­
fective, either as to employment or compensation, until so approved. My con­
clusion, therefore, is, that while the civil service act, when applicable, qualifies 
the power and authority conferred by said section by limiting the appointments 
or employments to the certified lists as furnished by the state civil service com­
mission, it does not in any manner affect the duty of the governor to approve 
both the appointments and compensation. 
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The second question submitted in your letter involves a consideration of the 
last clause in said section 1842, 102 0. L., 214, which is as follows: 

''The board after conference with the managing officer of each in­
stitution shall determine the number of officers and employes to be ap­
pointed therein. It shall from time to time fix the salaries and wages to 
be paid at the various institutions, which shall be uniform, as far as possi­
ble, for like service, provided that the salaries of all officers shall be ap­
proved in writing by the governor. '' 

You state in your letter that the provision in the foregoing section, requiring 
the governor's approval of all salaries, is claimed to be merely directory. This pro­
vision, in my judgment, bears a very important relation to the salaries of all of­
ficers appointed under the provisions of said section. It is very clear that the 
legislature so regarded it when it required such approval to oe in writing. An. 
act of a public officer required by law, to be so evidenced, must be held to be 
necessary to give validity to the proceedings of which it is a part. In this in­
stance, it is as essential, in· a jurisdictional way, to give an officer a legal status 
and right to his salary as his appointment itself. While many reasons might be 
urged in support of the necessity of this provision, it is sufficient to say that the 
law vests in the governor the right and authority to supervise and control the 
salaries of all officers of state institutions, and it requires such authority to be ex­
ercised before their salaries become effective. 

I am, therefore, of opinion that until the salaries of all officers appointed 
under said foregoing section are approved in writing by the governor, they do 
not become effective. Respectfully, 

805. 

·EDWARD c. TURNER, 

Attorney General. 

OHIO STATE UNIVERSITY-CONTRACTS FOR HOME ECONOMICS BUILD­
ING-UNIVERSI-TY MAY ENTER INTO SAME, ALTHOUGH PART OF 
APPROPRIATION NOT AVAILABLE UNTIL JULY 1, 1916. 

Ohio State University may now enter into co1ttracts for home economics 
building to cost within appropriations made in both section 2 and section 3 of house 
bill No. 701, but only $75,000 can be paid 011 such contracts prior to July 1, 1916. 

CoLuMBUS, OHio, September 8, 1915. 

RoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Colum­
bus, Ohio. 
DEAR SIR :-On September 3, 1915, you submitted to me for approval certain 

contracts entered in to by your board on September 2d, one with Robert H. Evans 
& Company ~nd the other with The Huffman-Conklin Company for the erection of 
a building to be knoWn as the home economics building on the campus of the 
university, the contract prices therefor being as follows: 

"Robert H. Evans & CompanY--------------------------$116,289.00 
The Huffman-Conklin CompanY------------------------- 22,292.00 

Total ________________ ------ ------------------- ___ $138,581.00'' 
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The appropriation made for the purpose of such constrn<'tion was made in 
house bill X o. 701, passed at the recent ses~ion of the legislature, section 2 thereof 
appropriating $75,000.00 and se~tion 3 thereof $75,000.00. The appropriations made 
in section 2 are stated at the beginning of sueh section, as follows: 

''The following sums shall not be appropriated to pay liabilities or 
deficiencies existing prior to July 1, 1915, or incurred subsequent to June 
30, 1917." 

And the specific appropriation made to the university is in the following Ian· 
guage: 

''Additions and Betterments­
G2. Structures and Parts-

Home economics building to cost completed $150,000.0(• __ $75,000.00 '' 

The balance of the appropriation is made in section 3, the first sentence of 
which is as follows: 

''The moneys herein appropriated shall not be expended to pay lia­
bilities or deficiencies existing prior to July 1st, 1916, or incurred subse­
quent to June 30, 1917." 

And the specific appropriation is in the following language: 

'' G- Additions and Betterments­
G2. Structures-

To complete home economics building __ -- ___ ---------- $75,000.00" 

It therefore appears that there is available now but $75,000.00, and that the 
balance of $75,000.00 will not be available to pay liabilities until July 1st, 1916. 

You propose to enter into a contract now for the construction of the home 
economics building in excess of the amount appropriated.in section 2 of house bill 
No. 701, and the estimate made therefor discloses that it contemplated that the 
expenditure should be in excess of said appropriation_ 

The question therefore naturally arises as to whether or not the language 
used at the beginning of section 3 of house bill No. 701 that "the moneys herein 
appropriated shall not be expended to pay liabilities or deficiencies existing prior 
to July 1st, 1916, or incurred subsequent to June 30, 1917,'' are the controlling 
words of the appropriation or whether the entire appropriation made for the home 
economics building, to wit the $75,000.00 made in section 2 and the $75,000.00 in 
section 3, do not show a legislative intent that the restrictive language at the be­
ginning of section 3 should not apply in regard to this particular appropriation. 

Section 2 appropriated $75,000.00 for a building to be known as the home 
economics building ''to cost complete $150,000.00.'' The entire sum of $150,000.00 
was, however, appropriated in house bill No. 701, and no further legislation is 
necessary to make complete the appropriation of $150,000.00 to which the legisla­
ture restricted the cost of the building. 

The restrictive language of the appropriation made in section 2-that the 
building was not to cost over $150,000.00-would not, as I see it, authorize the 
auditor of state to pay out the $7j,OOO.OO therein appropriated at all until he was 
assured that the building to be constructed would not cost above $150,000.00, and 
of this he could be assured only by the awarding of a contract within said amount. 
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If the general provisions at the beginning of section 3 apply to the $75,000.00 
therein appropriated, it would render ineffective the· appropriation made in section 
2 until July 1, 1916. This I do not believe to have been the intention of the legis· 
lature. It seems to me that what the legislature intended was that the home 
economics building. was to cost not to exceed $150,000.00; that a contract could 
now be awarded up to that sum for the said building, but that only $75,000.00 
could be expended prior to July 1, 1916, on estimates of the architect, even though 
on such estimates there should be a sum greater than that due the contractor; but 
that after July 1, 1916, the balance of said sum could be paid out. 

Had the legislature only appropriated $75,000.00 instead of $150,000.00 at this 
session of the legislature, a contrary opinion would be reached, since this legisla· 
ture was unauthorized to bind any succeeding legislature. 

I have examined the advertisement for bids submitted with the contract of 
The Robert H. Evans & Company and T.he Huffman-Conklin Company for the erec· 
tion of the home economics building, and find same to be in all respects proper. 
I have also examined the contract and bond of The Robert H. Evans & Company 
and the contract and bond of The Huffman-Conklin Company, and find the same 
to be in proper form and in compliance with law. The contract for heating and 
ventilating of the home economics building, being Item 15 of the formal proposal 
based on the specifications, was awarded with the written consent of the governor, 
auditor of state and secretary of state. I have filed the two contracts, with my 
approval endorsed thereon, wit~ the auditor of state. 

806. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ALLIANCE ARMORY SITE-APPROVAL OF ABSTRACT OF TITLE-STATE 
ARMORY BOARD MAY AUTHORIZE SECRETARY TO SIGN PETITION 
PROVIDED FOR IN SECTION 3725, G. C. 

Approval of title to Alliance armory site. 
The state is included within section 3725, G. C., state armory board may author­

ize its secretary to sign such a petition. 

CoLUMBUS, OHIO, September 8, 1915. 

Ohio State Armory Board, Columbus, Ohio. 
GENTLEMEN:-Under date of .July 24th you submitted to this department an 

abstract of title and unrecorded deed for an armory site in Alliance, Ohio, accom­
panying which was a letter to the following effect: 

"On Saturday we received the abstract of title and unrecorded deed 
for an armory site in Alliance, Ohio. 

"The plat shows the inadequate size of this armory site and the three 
streets and railway right-of·way which bound same. The board's architect 
has approved the site on condition that strips from the abutting streets 
be added to it by the city council of Alliance. It seems necessary to 
secure approval of the site before securing said vacation, therefore the 
board passed the resolution of today, which reads as follows: 
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" 'ALLIANCE SITE: The deed and abstract for Alliance site 
bounded by Hester street, :Mechanics avenue, Ely street and L. E. A. & W. 
railroad right·of·way, were presented to the board, together with a blank 
petition for vacation of parts of Hester street, Mechanic avenue and Ely 
street, which parts are needed to enlarge said site. The secretary was 
directed to refer all said papers to the attorney general with request for 
approval of the sHe as deeded. 

'' 'Further Resolved, That when the title to said site is approved by 
the attorney general, the secretary is thereupon authorized to sign peti­
tion for vacation of parts of said streets.' J' 

I have carefully examined the deed and abstract, and I find that the title to 
said property upon acceptance of said deed will vest in the state a good and 
sufficient legal title to the property described in said deed, as follows: 

''Situated in the city of Alliance, county of Stark, and state of Ohio, 
and known as being the west part of lot number two hundred and forty 
(240) in the city of Alliance, Ohio, and further described as follows: 
Beginning at the northeast corner of the intersection of Mechanic avenue 
and Ely street being the southwest corner of said lot number 240; 
thence north along the east line of Mechanic avenue a distance of 98 
feet to the intersection of the south line of Hester avenue; thence 
in a southeasterly direction along the south line of Hester avenue 
a distance of 85.82 feet to the west right of way line of The New 
York Central Railway Company; thence south along said west right of 
way line on a curve approximately 44 feet to the north line of Ely 
street; thence west along the north line of Ely street, 43.5 feet to the 
east line of Mechanic avenue, the place of beginning. The above curve 
being an 8 degree curve.'' 

There is, however, a question as to whether or not the state armory board, 
having accepted a deed for the property in question, said property being bounded 
on three sides by streets and on the fourth by the right of way of a railroad com· 
pany, would be authorized to petition council to vacate the whole or part of any 
of said streets, none of said streets, as I understand it, being county roads. 

After the receipt of your letter and enclosures, I communicated with Hon­
orable Arthur W. Morris, city solicitor of Alliance, Ohio, requesting him to advise 
me relative to certain matters contained in the abstract and also to give me his 
views as to the right of the state armory board to petition council to vacate the 
streets, and in response be cites me to section 3725, of the General Code, and fol­
lowing sections and claims that the state is within the purview of such statutes. 

Section 3725, G. C., provides as follows: 

"On petition by a person owning a lot in the corporation praying 
that a street or alley in the immediate vicinity of such lot may be va· 
cated or narrowed, or the name thereof changed, the council of such 
municipality, upon hearing, and upon being satisfied. that there is good 
cause for such change of name, vacation or narrowing, that it will not be 
detrimental to the general interest, and that it should be made, may de­
clare by ordinance such street or alley vacated, narrowed, or the name 
thereof changed. And council may include in one ordinance the change 
of name, or the vacation or narrowing, of more than one street, avenue 
or alley." 
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In Cleveland Terminal & Valley Railroad Co. et al. vs. State ex rei., 85 0. S., 
251, the first branch of the syllabus is as follows: 

"1. In conducting transactions with respect to its lands the state 
acts in a proprietary, and not in a sovereign capacity, and being amen· 
able to all the rules of justice which it prescribes for the conduct of its 
citizens, it will not be permitted to revoke a grant of lands made upon 
a valuable consideration which it retains.'' 

The state, therefore, owns lands in a proprietary capacity and may well be 
considered to be ''a person owning a lot'' within the meaning of section 3725. 
Therefore, I agree with Mr. Morris that the word ''person'' as used in section 
3725, since said statute grants a right or privilege, includes also the state in its 
proprietary capacity. 

The state armory board has power to acquire land for armory purposes for 
the state and erect buildings thereon. It is, therefore, the managing officer for 
the state in that regard. Since the state can only act through agents, and since 
the state armory board is the proper agent in regard to armories, the said armory 
board may authorize its secretary to sign a petition for vacation of streets. To 
hold otherwise would reach the conclusion that the state had authorized citizens 
owning lands abutting on streets to petition for the vacation thereof when the 
state itself had no such authority. 

In view of the foregoing, I am of the opinion that the secretary of the state 
armory board is authorized to sign the petition for the vacation parts of streets 
mentioned in the petition accompanying the papers. 

I am herewith returning to you the abstract of title to the Alliance site, the 
executed but unrecorded deed to said site and the proposed petition for vacation 
of strips from abutting streets. Respectfully, 

807. 

EDWARD C. TuRNER, 

Attorney General. 

ALL TAX LEVIES FOR TOWNSHIP PURPOSES MUST BE APPLIED TO ALL 
TAXABLE PROPERTY IN TOWNSHIP INCLUDING TAXABLE PROP­
ERTY WITHIN MUNICIPAL CORPORATION LOCATED IN SAID TOWN­
SHIP-SAID LEVIES ARE IN ADDITION TO LEVIES MADE IN SAID 
MUNICIPALITY BY TAXING AUTHORITIES THEREOF FOR CORPORA­
TION. PURPOSES. 

All tax levies, lawfully made by township trustees for township purposes, 
except those levies which, b}• express provision of the statute are made to apply 
only to taxable property in the touvzship outside of the mzmicipa!ity located therein, 
must be applied to all the· taxable property in the township including the taxable 
property within the municipal corporation located in said township and said levies 
are in addition to the levies made w said municipality by the taxing authorities 
thereof for corporation purposes. 

CoLUMBUS, 0Hro, September 9, 1915. 

HoK. A. C. McDot:GAL, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SrR :-In your letter of August 25th, you request my opinion on the 

following question: 
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''Should tax levies made by township trustees be applied to munici­
palities within such townships, over and above their own municipal 
levies?" 

~ection 564!J-3a, G. C., provirles in part: 

''The aggregate of all taxes that may be levied by a county, for 
~ounty purposes, on the taxable property in the county on the tax list, 
shall not exceed in any ·one year three mills. The aggregate of all taxes 
that may be levied by a municipal corporation on the taxable property in 
the corporation, for corporation purposes, on the tax list, shall not exceed 
in any one year five mills. The aggregate of all taxes that may be levied 
by a township, for township purposes, on the taxable property in the town­
ship on the tax list, shall not exceed in any one year two mills. The 
local tax levy for all school purposes shall not exceed in any one year fi\·e 
mills on the dollar of valuation of taxable property in any school district. 
Such limits for county, township, municipal and school levies shall be ex­
clusive of any special levy, provided for by a vote of the electors, special 
assessments, levies for road taxes that may be worked out by the taxpay­
ers, and levies and assessments in special districts created for road or 
ditch improYements, over which the budget commissioners shall have no 
control.'' 

The tax limitations above provided are, of course, subject to the further lim­
itations provided by section 564!!·2, G. C., as amended in 103 0. L., 552, and by 
section 5649-5b, G. C., as amended in 103 0. L., 57. 

Under the above provision of section 5649-3a, it will be observed that the levies 
made by the trustees of a township for township purposes are made ''on the tax­
able property of the township.'' 

This clearly means all the taxable property in the township including the tax­
able property within the limits of a municipal corporation loca~efl therein. 

The same meaning must be given to the provisions of section 564!!-2, G. C., as 
amended, governing the aggregate of all levies that may be made in a township 
''on each dollar of the tax valuation of the taxable property of such * * * 
township.'' 

Without citing the various statutes governing tax levies which the trustees 
of a township may make for the purposes provided in said statutes I find, upon 
examination, that the tax levies which said statutes by their terms authorize the 
township trustees to make, are properly divided into three classes: 

'' 1. Taxes which the township trustees are authorized to levy on all 
the taxable property of the township. 

'' 2. Taxes which the trustees are authorized to levy under statutes 
which contain no express provision as to the taxable property upon which 
the levy shall be made. 

'' 3. Taxes which the township trustees are authorized to levy upon 
taxable property outside of a municipal corporation located in the town· 
ship.'' 

An example of levies coming under the first class above set forth is found 
in section 5646, G. C. By express provision of this statute the levies authorized 
by said statute are to be made ''on each dollar of the taxable valuation of the 
property of the township.'' 
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The tax levy authorized by provision of section 3444, G. C., comes under the 
second class, said section containing no express provision as to the. taxable prop­
erty upon which said levy shall be made. 

The levies authorized by provision of section 3298-18, G. C., as found in 106 
0. L., 647, come under the third class. This section relates to levies made by the 
township trustees for the purposes set forth in the annual estimate filed with said 
trustees by the county highway superintendent and provides in part: 

''After the annual estimate for each township has been filed with 
the trustees of the township by the county highway superintendent, they 
may increase or reduce the amount of any of the items contained in said 
estimate, and at their first meeting after said estimate is filed, they shall 
make their levies for the purposes set forth in the estimate upon all of 
the taxable property of the townships, not exceeding in the aggregate 
two mills in any one year upon each dollar. of the valuation of such­
taxable property in said township outside of any incorporated village or 
city. Such levies shall be in addition· to all other levies authorized by 
law for township purposes, but subject, however, to the limitation upon 
the combined maximum rate for all taxes now in force.'' 

It is evident that tax levies made by township trustees in compliance with 
the statutes authorizing the same and coming within the third class above men­
tioned may not be applied to taxable property within the corporate limits of a 
municipality located in a township. On the other hand it is equally clear that tax 
levies lawfully made by the township trustees for township purposes and coming 
within either the first or second class above set forth, must be applied to all the 
taxable property in the township including the taxable property within the mu­
nicipality located therein. 

I am of the opinion, therefore, in answer to your question, that all tax levies, 
lawfully made by township trustees for township purposes, except those levies 
which, by express provision of the statute are made to apply only to taxable prop­
erty in the township outside of the municipality located therein, must be applied 
to all the taxable property in the township including the taxable property within 
the municipal corporation located in said township; that said levies are in addi­
tion to the levies made in said municipality by the taxing authorities thereof f<tr 
corporation purposes and must be taken into consideration by the county budget 
commissioners in determining the aggregate amount of taxes that may be levied 
in said municipality by the various taxing authorities under the limitations pro­
vided by section 5649-2, G. C., as amended in 103 0. L., 552. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney Gweral. 
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SOR. 

E:MERGENCY LEVIE8-:\IADE UNDER SECTION 5649-4, G. C., NOT TO BE 
COUNTED IN ASCERTAJ::-."JNG LIMITATION OF FIFTEEN MILLS !:\I­
POSED BY SECTION 5649-5b. 

Emergency levies made tmder authority of section 5649-4, G. C., are not to be 
counted in ascertaining the limitation of fifteen mills imposed by section 5649-5b, 
G. C. 

CoLUMBUS, Ouro, September 9, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of an inquiry submitted by Ron. Frank J. Door· 

ley, solicitor of the city of Sidney, involving a question the general importance 
of which justifies, in my judgment, the preparation of an opinion to the com· 
mission. 

Mr. Door ley's question is as follows: 

''Where there is a levy of 1.4 mills for emergencies mentioned in 
section 5649-4 of the General Code, may the electors of a subdivision, by 
favorable vote under sections 5649-5 and 5649·5a of the General Code, 
authorize the levying of taxes for the purpose involved in the proposition 
submitted to them so as to produce in the aggregate a levy, exclusive of 
the state highway levy, of 16.4 mills, 15 mills of which will be for what 
might be termed ordinary current expense and sinking fund purposes, 
together with the purpose voted upon, and 1.4 mills of which will repre· 
sent the emergency levies~'' 

Sections 5649-4 and 5649-5b, G. C., when considered together will of them­
selves, I think, furnish an answer. to this question. They were last amended in 
103 0. L., 527, and 103 0. L., 57, respectively, and as so amended provide as fol­
lows: 

''Sec. 5649-4. For the emergencies mentioned in sections 4450, 4451, 
5629, 741tl and 7630-1 of the General Code, the taxing authorities of any 
district may levy a tax sufficient to provide therefor irrespective of any of 
the limitations of this act. 

''Sec. 5649-5b. If a majority of the electors voting thereon at such 
election vote in favor thereof, it shall be lawful to levy taxes within 
such taxing district at a rate not to exceed such increased rate for and 
during the period provided for in such resolution, but in no case shall the 
combined maximum rate for all taxes levied in any year in any county, 
city, village, school district, or other taxing district, under the provisions 
of this and the two preceding sections and sections 5649-1, 5649-2 and 
5649-3 of the General Code as herein enacted, exceed fifteen mills.'' 

It will be observed that the levies which may be made under favor of section 
5649-4 may, by the express terms of that statute, be provided for "irrespective 
of any of the limitations of this act;'' that the limitation provided for by sec· 
tion 5649-5b is one of the ''limitations of this act,'' and that section 5649-5b 
itself is a limitation upon levies ''under the provisions of this and the two pre­
ceding sections" (by which is meant, of course, sections 5649-5, 5649-5a and 5649-
5b) ''and sections 5649·1, 5649-2 and 5649-3 of the General Code' '-that is to say, 
all of the sections of the Smith one per cent. law so-called, excepting section 
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5649-4. Thus it is very clear that levies made under favor of section 5649-4 of the 
General Code are not to be considered in computing the aggregate levy subjectto 
the fifteen mill limitation of section 5649-5b; so that when the electors of a sub­
division have authorized an additional levy for a given purpose under sections 
5649-5 and 5649-5a, the taxing authorities may under favor of such authority (if 
the additional levy authorized, together with the other levies which may lawfully 
be made within the territory, wm produce an aggregate of fifteen mills) make 
such levies as to produce an aggregate levy, exclusive of the emergency levies 
under section 5649-4, of fifteen mills. So that where such emergency levies are 
made they may be, in a sense, added to the fifteen mill limitation and are, to be 
exact, treated precisely like the levy made by and under section 6859-1 of the 
General Code as amended 105 0. L., 5. 

To be exact, then, in the case Mr. Doorley submits the aggregate levy which 
may be made, on the assumption that the number of mills of additional levies 
authorized is sufficient, together with other levies which may lawfully be made 
under the limitations of the Smith one per cent. law, to ,exhaust the fifteen mill 
limitation, is 16.7 mills, 15 mills of which represent levies for all purposes ex­
cepting the emergencies mentioned and the state highway improvement fund; 1.4 
mills of which represent the emergency levies; and .3 mill of which represents the 
state highway improvement levy. 

809. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

TAXES AND TAXATION-BOARD OF COMPLAINTS-HAS AUTHORITY TO 
INCREASE LISTED AMOUNT OF TAXABLE PROPERTY UPON ITS 
OWN INITIATIVE-WHERE VALUATION IS ONLY ISSUE, AMOUNT 
NOT· QUESTIONE-D-COMPLA~NT MUST BE MADE BEFORE BOARD 
CAN ACT. 

The board of complaints, under the Wames law, 103 0. L., 789, has authority 
to act upon its own initiative only in increasing the listed amount of taxable prop­
erty. Where the amount listed is not questioned and the only issue is as to valua­
tion, the board of complaints has no authority to act except upon complaint. · 

C?LUMBus, 0Hro, September 9, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-The prosecuting attorney of Allen county calls my attention 

to certain statements made in a circular issued by the tax commission to the sev­
eral boards of complaints on July 26, 1915, being circular No. 97. He quotes the 
following therefrom: 

"The board shall act upon complaint only. 
"It shall not increase or decrease the value of any real or personal 

property as fixed by the district assessor and equalized by the tax com­
mission except upon written complaint thereof filed with the county 
auditor or with the board. 

''Also, under the law the board of complaints, which convenes on the 
first Monday in August, 1915, has no authority to bear complaints con-
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cerning the valuation of property for the year 1914, except in eases where 
additions and corrections were made by the district assessor after the 
duplicate was completed and delivered to the county auditor in Septem· 
ber, 1914, and as to which the taxpayer had no opportunity to be heard 
by the board of complaints, which begins its session in August, 1914. 
Hence, before hearing any complaints on 1914 valuations, he should con­
sult this commission, giving the character of the same.'' 

Calling my attention to section 5624·7, of the General 'Code, as amended in 
103 0. L., 800, which authorizes the tax commission to prescribe general and uni· 
form rules and regulations respecting the manner of the exercise of the powers 
and the discharge of the duties of the officers, relating to the assessment of real 
and personal property, the prosecutor inquires whether, in the light of the statu· 
tory provisions respecting the powers and duties of boards of complaints, the 
rules promulgated by the tax commission are valid and can be enforced. 

In the view which I have taken of the prosecutor's question, I have deemed 
it proper to address an opinion to the commission thereon. 

The respective powers and duties of boards of complaints seem to have been 
proyided b;r section 5602, of the General Code (103 0. L., 793), as follows: 

''Complaints against any valuation or assessment on the tax list for 
the current year may be filed with the county auditor before the meet­
ing of the district board of complaints or thereafter during its session. 
Any taxpayer may file such complaint as to the valuation or assessment 
of his ·own or other's property, and the county commissioners, the prose­
cuting attorney, county auditor, county treasurer or any board of town­
ship trustees, any board of education, mayor or council of any municipal 
corporation in the county shall have the right to file such a complaint.'' 

Section 5603, G. C. (103 0. L., 793), provides as follows: 

''The county auditor shall lay before the district board of complaints 
all complaints filed with him. The boanl shall investigate all such com· 
plaints and may increase or decrease any valuation or correct any assess· 
ment complained of, and no other.'' 

Section ;)606, G. C. (103 0. L., 793 ), provides as follows: 

''The district board of complaints may increase or decrease any valu­
ation complained of and increase or reduce the listed amount of any tax· 
able property, upon its own initiative or if the party affected thereby or 
his agent makes and files with the board a written application therefor, 
verified by his oath, showing the facts upon which it is claimed such 
increase or decrease or reduetion should be made, but not without afford­
ing the district assessor an opportunity to be heard thereon.'' 

With respert to the interpretation to be given to section 5624·7, G. C., I 
think the case of State ex rel. v. Halliday, 61 0. S., 3:l2, controls. That case 
involved the interpretation of a statute vesting similar powers in the auditor of 
state. The first branch of the syllabus is as follows: 

"(1.) Where a letter of instrul'tion sent by the auditor of state to 
a county auditor embraces and commands the performanec of a number 
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of acts, some of which are proper and others not, the latter officer is 
bound to follow the former but may disregard the latter.'' 

Of course, this decision is supported by manifest reason, and section 5624·7, 
G. C., itself provides that the tax commission has power to issue such orders and 
intructions only as are not ''inconsistent with any provision of law.'' If in 
issuing orders and instructions under this section the commission misinterprets 
the law, its orders and instructions so issued are merely invalid to the extent of 
their conflict with the law, and valid as to the remainder thereof not inconsistent 
with the law. 

Section 5606, of the General Code, above quoted, is rather ambiguous. It 
will be observed that the first Clause thereof is that ''The district board of com­
plaints may increase or decrease any valuation complained of.'' If the sentence 
stopped here, it could not be claimed that the board of complaints could act upon 
its own initiative, especially in view of the fact that section 5603 explicitly pro­
vides that the board may ''increase or decrease any valuation or correct any as­
sessment complained of, and no other." 

Returning now to section 5606, it will be observed that the first sentence 
thereof goes on to provide that the board may ''increase or reduce the listed 
amount of any taxable property, upon its own initiative or if the party affected 
thereby or his agent makes and files with the board a written application therefor, 
verified by his oath, showing the facts upon which it is claimed such increase or 
decrease or reduction should be made, but not without affording the district as­
sessor an opportunity to be heard thereon.'' 

The most reasonable interpretation of this section is that while the board 
may act upon valuations only when complaints are filed, it may increase or reduce 
the listed amount of taxable property, either upon its own initiative or upon ap­
plication therefor. Such an interpretation avoids, at least in part, what would 
otherwise be a direct conflict between section 5603 and section 5606. 

There is a real distinction between changing a valuation and changing the 
listed amount of property. In the one case the property has been listed, but at 
an incorrect valuation; in the other case the property has not been listed at all, 
and if the amount is not changed it will in effect escape taxation. This observa· 
tion applies principally, if not entirely, to personal property returns, in which 
the taxpayer lists the number of artieles of per~onal property owned by him and 
the value thereof, and the amount of money in possession and invested by him. 
In an ordinary case it might frequently occur that the valuation of listed prop­
erty was correct, and yet that the taxpayer had omitted some part of his taxable 
personal property. The legislature evidently intended to give to the board of 
complaints authority to initiate investigations as to the completeness of returp.s, 
but not to vest the board with general power to revise valuations. 

Even when a board of complaints acting upon its own initiative has discov­
ered that the amount of taxable property listed by a given taxpayer is insufficient 
and has increased the same, such board bas no authority, in my opinion, to place 
a valuation thereon, for it is provided by section 5624-] 8, of the General Code 
(103 0. L., 803), that 

"When the district board of complaints discovers or bas its attention 
called to the fact, that in the current year or in any year since the year 
1910 any taxable land, building, structure, improvement, minerals, min­
eral right or personal property in the county, has escaped taxation or 
has been listed for taxation at less than its true value in money, it shall 
forthwith notify the district assessor of such fact. The district assessor 
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shall make such inquiries and corrections as he is authorized and re· 
quired to make by law in other cases in which real or personal property 
has escaped taxation, or has been improperly listed or valued for taxa· 
tion. '' 

Inasmuch as this section expressly provides what shall be done by the board 
of complaints when it discovers or has its attention called to the fact of an omis­
sion of taxable property from the list for the current year, and inasmuch as sec· 
tion 5606, General Code, does not expressly provide that the listed amount, when 
increased by the district board of complaints, may as so increased be valued by 
that board acting upon its own initiative, I am of the opinion that the proper 
interpretation of the two sections considered together is that which reposes in 
the board of complaints the authority to make such inquiries and corrections as 
will result in bringing the omitted property upon the tax list, when under section 
5624·18, of the General Code, it becomes the duty of the board to call the atten· 
tion of the district assessor to the facts discovered by it. Thereupon, the district 
assessor must make further inquiries, and if the facts as re]Jorted to him by the 
board of complaints are confirmed, he must make the final entries on the tax 
duplicate, both as to the amount of property and the value thereof as corrected. 
The truth is that the words "upon its own initiative," as found in section 5606, 
of the General Code, are incompatible with the general scheme of the 'Varnes 
law, and being so must, I think, be given a narrow interpretation. It is not 
necessary to read them out of the statute entirely, as I have pointed out, but 
their application is very much narrowetl by the other provisions which I have 
considered. 

Other reasons than those which l have mentioned and other aprilications of 
the statute as I have interpreted it might be eitml, but I think what I have said 
is sufficient to establish this conclusion. 

From this it follows that the first instruction quoted from the circular of the 
tax commission is not complete antl requires qualification. Fully stated it would 
be that 

"The board of complttints shall net upon complaint only with rc· 
spect to valuations.'' 

It also follows that the second statement in the commission's drcular as 
quoted is correct, antl that with respect to ·valuations, both where no correction is 
made by the board in the listed amount of property and where such a correction 
is made, the board is without authority to act unless a complaint is made. 

The third excerpt from the circular of the commission invites consitleration 
of section 5596, of the General Code (103 0. L., 7!ll), which provides as follows: 

''The district board of complaints shall have power to investigate all 
complaints against assessments on the tax list, with respect to the amount 
of property listetl as well as with respect to the valuation at which the 
same is listed. The power of the boanl shall extend to all cases in which 
real estate or personal property has been assessed for taxation for the 
current year, and to additions and corrections made during the next 
preceding year to the tax lists of previous years, bnt not to assessments, 
additions or corrections made hy the tax rommission of Ohio.'' 

::\Iy recent opinion to the tax commission relative to the interpretation of this 
section really covers the prosecuting attorney's third question. Por the reasons 

li-Vol. 11-A. G. 
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stated therein, I advise that the board at its 1915 session cannot act upon com· 
plaint or otherwise with respect to the yaluations appearing upon the 1914 dupli­
cate, unless such valuations were changed by addition and correction on the .face 
of the duplicate. However, the tax commission has stated the rule too narrowly, 
in that it has fixed the time as of which the addition or correction must have 
been made in order to entitle the taxpayer to relief at the present session of the 
board as the first of September, 1914, when the duplicate was delivered by the 
district assessor to the auditor. 'fhis, in my judgment, is erroneous, and, as 
stated in the previous opinion, the present board of complaints has jurisdiction 
of all additions and corrections made to the tax list and duplicate; that is, all 
changes in valuation appearing on the face of the duplicate as changes. But as 
to changes in valuations made by the district assessor ,before making up his tax 
list and duplicate, and therefore entering into the listed valuation as the same 
appears on the face of the tax list and duplicate, which are open to public in­
spection from and after some time in July under the Warnes law, the same do not 
constitute ''additions and corrections'' within the meaning of section 5596, G. C . 

. To be specific, then, the tax commission's rule is inaccurate with respect 
only to the elate therein named. Instead of the clause: 

''except in cases where additions and corrections were made by the 
district assessor after the duplicate was completed and delivered to the 
county auditor in September, 1914, and as to which the taxpayer had no 
O]Jportunity to be beard by the board of co~plaints, which begins its ses­
sion in August, 1914,'' 

there should be the following: 

''except in cases where additions and corrections were made by the 
district assessor after the tax list and duplicate were made up and com· 
]Jleted and open to public inspection in the office of the district assessor 
in July, 1914." 

It is to be kept in mind, of course, that, as advised in the previous opm10n 
referred to, if a complaint was actually made to the board when in session in 
1914 this fact of itself precludes action by the boanl in 1915, although the com­
plaint in 1914 related to additions and c'orrections made in that year. 

810 . 

Respectfully, 
EDWARD c. Tt:RNER, 

Attor11ey Ge11eral. 

. STATE AND COUNTY LIQUOR LICENSING BOARD8-RIGHT 01!' MEMBERS 
OF SUCH BOARDS TO PARTICIPATE IN CIRCULATING PETITIONS 
FOH PURPOSE OF PROCURING REFERENDUM ON McDERMOTT LIQ· 
UOR LICENSE LAW-WHAT CONSTITUTES MISCONDUCT IN OFFICE 
UNDER LIQUOR LAWS. 

CoLu Mnt:s, Omo, September 9, 1915. 

HoN. FHANK B. \VILLIS, Gover11or of Ohio, Co/umbus,.Ohio. 
~Iv DEAR GovERNOR :-I acknowledge receipt of yours under date of Septem­

ber 2, l!H5, as follows: 
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"I would like your opinion as to whether or not active participation 
by any members of the state or county liquor licensing boarcls in circu­
lating petitions or procuring the same to be <·irculaterl either by other 
members of such boards or by licensees under such boards who are en­
gaged in the saloon business, for the purpose of procuring a referenllum 
election on what is known as the )!cDermott liquor license law, constitutes 
misconduct in offi<·e, under the liquor license Jaw known as the Greenluncl 
act, section 28 of the corrupt practice act, or any other law of the state. 

''Second. If the facts should disclose that any member or members of 
the state boanl procure members of the county lieeusing boards to circu­
late such petitions or secure names thereon through other persons, for the 
purpose of defeating such McDermott Jaw, with the purpose, either ex­
pressed or implied, of continuing any of the members of said boards in 
office, would such action on the part of such members be a violation of 
section 5175, subdivision 3 of the General Code, vol. 104, p. 122, of the 
Session Laws9 

"Third. Would the action of any member or members of the state 
licensing boarcl in directing employes in the office of such board to carry 
blank referendum petitions in such matter to members of the county 
licensing boards or other board or prominent politicians for the purpose of 
procuring signatures thereon, such work being done by employes in that 
department, occupying the time of their service therein, constitute mis­
conduct?'' 

Your inquiry involves a consideration of section 1261-21, G. C., 103 0 .. L., 218, 
being section 6 of the Greenlund act to which you refer, aml which provides as 
follows: 

''Any state license commissioner may be removed by the governor 
in case of misconduct in office, bribery, incompetency, gross neglect of 
duty or gross immorality upon a hearing, thirty days' notice having been 
gi\·en to the commissioner whose removal is considered, as well as the at­
torney general, who may attend the hearing and represent the state; and 
the decision of the governor shall be final.'' 

The answer to each of the questions submitted turns upon whether the activ­
ities of a state license commissioner referred to therein constitute "misconduct 
in office'' within the meaning of that phrase as used in the statute abO\'e quoted. 

The phrase ''misconduct in office'' is not easy of definition, which would be 
entirely free from criticism and not subject to many and varied exceptions. 

In the case of State ex rel. vs. Slover, 113 Mo., 202, it is said: 

''Misconduct in office is broad enough to PmbracP any wilful malfeas­
ance, misfeasance or nonfeasance in office.'' 

In the case of State v. Bair,· 71 0. S., 410, at page 427, of the opinion, the 
supreme court of this state says: 

''Our attention has not been rallerl to a better definition of the 
phrase in question than the following: 'Any unlawful misbphavior in 
relation to the duties of an office, wilful in its character.' " 

The same court in State ex rel v. Hawkins, 44 0. S., 115, said: 

"The only question that this court can consi!ler, is, whether charges 
involving official misconduct were preferre!l '-' "' * The Jaw as to this 
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question is, as we think, accurately stated by Dixon, C. J., in State v. Me· 
Garry, supra (26 Wis., 496): The· cause must be one which touches the 
qualifications of the officer for the office, and shows that he is not a fit 
or proper person tc:i perform the duties;'' 

From these authorities it may be gathered that auy misconduct, activity, en· 
gagement or voluntarily assumed obligations of an officer, which bears such rela· 
tion to the duties of his office or to the exercise of the powers thereof as to r.en · 
der him unfit for their performance, or places him in a position inconsistent, in 
conflict or incompatible with a fair and impartial performance of the duties and 
functions thereof, constitute misconduct in office in the common acceptance of that 
phrase. 

It will be observed that section 3 of the Greenland law, section 1261-18, 103 
0. L., 217, provides in part as follows: 

''Every licensing commissioner and the secretary of all licensing 
boards, whether state or county, shall, before entering upon the duties of 
his office, take an oath to support the constitution and laws of the United 
States, the constitution and laws of the state of Ohio, to perform the 
duties of his office impartially and without prejudice, and to carry into 
effect the letter and spirit of the liquor licensing system of this state.'' 

Now it could not be maintained without much difficulty that one might 'wil· 
fully violate his oath of office and not be guilty of misconduct therein. 

It is not necessary that one be guilty of a criminal offense or that he be 
convicted of such to constitute misconduct in office. Graham et al v. Stein, 18 
c. c., 770. 

If, then, that provision of the licensing law which requires e,·ery license com· 
missioner and secretary of all licensing boards to take an oath to carry into ef· 
feet the letter and spirit of the liquor licensing system of this state, and to per· 
form the duties of his office impartially and without prejudice, is to be given any 
force whatever, then the voluntary action of a commissioner in pJacing himself 
under the slightest obligation to any one who is or may become directly or in· 
directly interested in the administration of the office, would constitute miscon· 
duct in office. The manifest purpose of this provision, as to the oath, is to empha· 
size the obligations of these officers and its effect can only be to impel a more 
liberal interpretation of the provision of the act as against such officers in its 
application in relation to their administration of the same. 

The spirit of the license system of this state, as embodied in amended senate 
bill No. 203, 103 0. L., 216, is made manifest from the provisions of section 1 
(1261·16, G. C.) which provides that no license commissioner shall hold any other 
public office for profit except that. of notary public, nor shall said co=issioners 
be interested, directly or indirectly, in the liquor business, etc., and section 3 
(1261·18, G. C.) which provides that: 

''No member or employe shall take any part, except to vote in any 
election involving the prohibition or numerical limitation of saloons; any 
violation of this provision shall be deemed misconduct in office and such 
member of such board may be removed therefor by the appointing power.'' 

The spirit of this act is then that no person who is in any way charged with 
the administration of the license law shall either directly or indirectly use his 
official position as an influence to in any way serve his personal interests or en· 
gage in any political activities or use his office, either dire~tly or indirectly, to 
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influence the IJO!itical activities of others in matters intended to affect the liquor 
traffic of the state or any part thereof. In other words, the public policy of this 
state is here asserted to be to completely divorce those officers who are charged 
with the administration of the license system of the state from any and all activ· 
itis, except to vote, in relation to or having as its purpose any change or altera· 
tion in that system. 

'Vhile it may be asserted that no official duty is by law imposed upon license 
commissioners, as such, in· relation to referendum petitions on the McDermott 
liquor license law, being amended senate bill No. 307, 106 0. L., 560, or any other 
law passed by the general assembly, it will be readily conceived that any activities 
in respect to the circulation of such petitions for a· referendum of amended senate 
bill No. 307 by such officers, must of necessity have a direct relationship to the 
discharge of the duties- of such office. 

How this relationship will arise is aptly illustrated by the case of Graham v. 
Stein, 18 C. C., 770, in which it is held: 

'' Syl. 4. The prosecuting attorney is the legal adviser of the county 
officers and in Yoluntarily placing himself in a position either to be 
obliged to refuse to give such officials advice, or to give advice hampered 
by a contract with a third person a!lverse to the interests of the county, 
is official misconduct.'' 

Here the law imposes no duty on the prosecuting attorney, as such, to his 
private clients, but his obligations arising from his voluntary contract with them 
were incompatible with a faithful discharge of the duties of his office imposed by 
law. In like manner, though there is no duty of a license commissioner, as such, 
as to referendum petitions, yet may he not voluntarily assume such relationship 
thereto and engage in such activities and enter into such arrangements with other 
officers and licensees as to render his position and his personal interests incom­
patible with a faithful performance of the duties of his office and a full discharge 
of the obligations of his oath as such offieed 

In the very nature of things the solicitation by an officer charged with the 
administration of the licensing system of this state, of any person or persons who 
are or may thereafter become interested in any license to traffic in intoxicating 
liquors, or the granting of the same, is inconsistent and in conflict with a fair and 
impartial carrying into effect the spirit of the license system. 

Section 28 of the corrupt prac.tice act, section 5175-28, G. C., to which you 
refer, provides as follows: 

''Any person, who while holding a public office, or being nominated 
or seeking a nomination or appointment therefor, corruptly uses or prom­
ises to use, directly or indirectly, any official authority or influence pos­
sessed or anticipated, in the way of conferring upon any person, or in or­
der to secure, or aid any person in securing, any office or public employ­
ment, or any nomination, confirmation, promotion or increase of salary, 
upon consideration that the vote or political influence or action of the 
person so to be benefited or of any other person, shall be given or used 
in behalf of any candidate, officer, or party or upon any other corrupt 
conditions or consideration, is guilty of a corrupt practice.'' 

I assume that by "section 5175, subdivision 3 of the General Code, vol. 104f 
122, of the session laws'' in your second inquiry, reference is made to subdivision 
3 of section 5175-29m, G. C., 104 0. L., 122, which provides as follows: 
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"W·hoever directly or indirectly * * * (3) Promises to help an­
other to obtain appointment provided for by the constitution or Jaws of 
Ohio or any municipality therein as a consideration for obtaining or pre· 
venting signatures to an initiative, supplementary or referendum peti· 
tion * * * is guilty of a corrupt practice.'' 

The gist of the offense defined in this latter provision is not the procuring of 
signatures or preventing the procurement of signatures to a petition for the pur­
pose of defeating or enacting any law, but rather the use, or the express or im­
plied promise to use, the official power, authority, prestige or influence of the of­
fice held for a corrupt practice. 

Under section 7 of the Greenlund act (G. C., 1261-22), members of the county 
licensing boards may be appointed or removed by the state board. 

Under section 8 of said act (G. C., 1261-23), the salary of the county licensing 
commissioners is fixed 'in the first instance by the state board. 

Under section 12 of said act (G. C., 1261-27), the state board may fix the com­
pensation of the secretary of the county board and may also designate one of the 
members of the county board to act as such secretary. 

Under section 13 of the said act (G. C., 1261-28), all expenditures of the 
county board and all expenses of the members thereof are subject to the approval 
of the state board. 

Throughout said act the general supervision and control of the county boards 
is given to the state board. 

It can hardly be said that a member of the county board, or any of the em-~ 
ployes thereof, would be in an independent position to refuse to act when asked 
to do so by a member of the state board, e'\•en in a matter outside of the official 
duty of either. Nor could it be said that the member of the state board, in as1{­
ing the member of the county board to so act, had not placed himself in a position 
incompatible with the impartial and unprejudiced discharge of his duties. 

In view of the well defined policy of the state against corrupt practice, the 
express terms of the license law of the state and its manifest spirit, and in con­
sideration of the fundamental principles of sound public policy which forbid the 
prostitution of public offices for the adavncement of purely private and personal 
interests, whether it be for the purpose of perpetuating individuals in office or 
otherwise, I am of the opinion that if a state or county license commissioner en­
gages in the activities set forth in either. of the inquiries submitted by you, the 
same will constitute misconduct in office for which such officer may, under the law, 
be removed. 

My answer to each of your three questions is in the affirmative. 
Respectfully, 

EnwARD C. TuRNER, 

Attorney General. 
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811. 

BOARD OF CONTROL OF OHIO AGRICULTURAL EXPERDIENT STATION­
FORMER E::\IPLOYES' POSITIONS ABOLISHED WHEN ~'EW BOARD 
CREATED-EMPLOYES RETAIJ\'ED PENDING ORGANIZATION OF 
BOARD ARE PROVISIONAL. 

The board of control of the Ohio agricultural experiment station is not bound 
to c01itinue former employes in positions which were abolished and to take the 
place of which new positious were created in the board of control act. · 

Employes retaiued are to be regarded as provisional or temporary in character 
aud to coutinue peuding organi:::ation of work of board, and its approval of ap­
pointments as provided in section 1171-4, G.' C., 106 0. L., 123, under civil service 
laws. 

CoLUMBUS, OHIO, Sep~ember 9, 1915. 

HoN. GEORGE E. ScoTT, President, Board of Control, Ohio Agricultural Experiment 
Station, Mt. Pleasant, Ohio. 
DEAR SIR :--J: acknowledge receipt of your letter of August 20th, which is as 

follows: 

"I am writing to ask your opmwn in regard to the status of the 
officers and employes of the Ohio agricultural experiment station, and the 
relation thereto of the board of control of this department. 

''The act creating the board 'of control seems to contain no clause 
requiring the board to continue in office or employment those formerly 
in position through appointment by the agricultural commission. Neither 
does there appear to be in the act creating the board of agriculture of 
Ohio, any transfer of obligation in this matter to the board of control of 
the Ohio agricultural experiment station. 

"Sec. 1082 of said act transfers to the Ohio agricultural experiment 
station certain properties, but, so far as I have been able to see, no ob· 
ligation to continue any one in official position or employment. 

''Are the officers ancl employes of the station now legally in their 
respective positions by virtue of appointment by the agricultural com­
mission, or have they been legislated out of office, and is it now our duty 
to fill the vacant positions 7" ' 

The act creating the board of control, to be found on page 122, 106 0. L., 
clearly operates to put an end to the terms of employment of the employes of the 
agricultural experiment station formerly conducted by the agricultural commis­
sion, and there is nothing contained in the act which serv.es to continue such 
employment. 

Section 1171·4, G. C., which is section 6 of the board of control act on page 
12a, 106 0. L., is as follows: 

''The boar~! of control shall appoint a director, who shall be a per· 
sou of acknowledged ability :mel training in the principles and practice 
of scientific agriculture. It shall fix the terms of office and salaries of all 
officers antl employes of the station alHl upon written charge for good and 
sufficient cause may remove them. The director shall have control of the 
affairs of the station, and be responsible to the board of control for the 
management of all of its departments. With the approval of the board 
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of control he shall appoint chiefs of departments, assistants and other 
employes necessary for the proper management of the station and shall 
assign -them to their respective duties. He may suspend an officer or 
employe of the station for cause, which suspension with the reasons there­
for he shall immediately report to the board of control for its final ac­
tion." 

Had the proper course been followed when the board of control act became 
effective, such employes of the agricultural experiment station as are in the classi­
fied service should have been appointed under the provisions of section 486-14 of the 
General Code, which is section 14 of the civil service act, to be found on page 
705 of volume 103, Oh.io Laws, and which makes provision for temporary and ex­
ceptional appointments. 

Under the provisions of section 486-16 of the General Code, which is section 
16 of the civil service act, passed in 1913 (103 0. L., 706), the employes of the 
agricultural experiment station whose offices were ·abolished were entitled to be 
placed at the head of an eligible list for certification by the appointing officer 
under the provisions of the 1913 civil service act. 

Neither of these courses appears to have been followed, but, on the contrary, 
employes of the agricultural experiment station were permitted to continue in 
their employment where they have since performed their duties. 

It is my opinion, therefore, that these employes should be regarded as hav­
ing been retained, provisionally or temporarily only, pending the action of the 
board of control in its organization and the furtherance of work assigned to it 
and its approval of appointments as provided for in section 1171-4 of the General 
Code, supra, under the civil service act to be found in 106 0. L., page 400, in so far 
as the employes of the agricultural experiment station are embraced within its 
provisions. 

812. 

Respectfully, 
EDWARD C. TuRNER, 

Attomey General. 

BOARD OF AGRICULTURE-ACT CREATING BOARD ABOLISHED DEPART­
MENTS OF OLD BOARD-BOARD OF AGRICULTURE HAD AUTHORITY 
TO CONTINUE EMPLOYES, PROVISIONALLY-CIYIL SERYICE. 

The act creating the boar& of agriculture had the effect of abolishing the entire 
department organization established by the a.gricultural commissio1~ of Ohio under 
the act found in 103 0. L., 306. Employes of the agricultural commission were de­
prived of their employment by force of the act of 1915 itself.· The board of agri­
culture, however, had authority to continue such employes provisionally, pending 
the certification of appropriate eligible lists and pending the complete and permanent 
organization of its sub-departments, and the compensation of such person so pro­
visionally employed may lawfully be paid. 

CoLUMBUS, OHio, September 9, 1915. 

HoN. R. W. DuNLAP, Secretary, Board of Agriculture of Ohio, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of August lOth, re­

questing my opinion as follows: 
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"The hoard of agriculture would like to he :uh·ised regarding em­
ployes of the agricultural commission. 

''Do persons who held positions under the agricultural commission 
law retain same positions under the law creating the board of agricul­
ture~" 

The act under which the board of agriculture of Ohio is organized is entitled, 
''An act to create the board of agriculture of Ohio and to prescribe its organiza­
tion, its powers and its duties; to amend (certain enumerated) sections * * * 
of the General Code and sections 122 and 123 of an act 'to create the agricultur:'tl 
commission of Ohio * " *,' approved l\Iay 3, 1913, " " " 

As the title suggests, the main purpose of the act is to create a new state 
agency to be designated as the "Board of Agriculture of Ohio," and to prescribe 
its powers and duties; but this purpose is worked out by amending certain sections 
of the General Code, which upon examination in their former state appear to have 
been those which formerly provided for the organization, powers and duties of 
the agricultural commission of Ohio. But while this statement is true as descrip· 
tive of the form of the act found in 106 0. L., 143, it does not necessarily follow 
that on that account the act in substance does not create an entirely new and 
distinct department. It appears, for example, from inspection of the act found 
in 103 0. L., 304, and comparison thereof with the act last above referred to, that 
the field embraced by the activities of the board of agriculture is not as broad as 
that comprising the scope of the activities of the agricultural commission. (See 
section 2, of the act of 1915-section 1082, of the General Code, 106 0. L., 177.) 

The exact question of law which I have considered is this: 

"Did the general assembly in passing the act of 1915 evince an inten­
tion to retain intact the subordinate departments, bureaus and other or­
ganizations formerly under the general supervision of the agricultural 
commission, merely transferring their supervision and administration to 
the newly created boaru of agriculture; or did it show an intention to 
abolish the subordinate departments, bureaus and organizations by the 
abolition of the agricultural commission itself?'' 

For it is conceivable that the legislature might, by appropriate language, 
have abolished the agricultural commission as a state board or agency, and yet 
have continued in existence the department of agriculture as such, and in this 
way might have perpetuated the existence of the subordinate bureaus, depart­
ments and organizations within the agricultural department, merely transferring 
their supervision and administration to the board of agriculture. 

I think it is clear that if upon inspection it is found that the legislature 
manifested an intention to continue the general organization of all or any part of 
the former department of agriculture, a change in the supreme management and 
control of that department would not of itself necessarily abolish the subordinate 
positions therein; while if there is no language from which such an intention can 
be inferred, then I think it would follow that the abolition of the agricultural 
commission and the creation of a board of agriculture of Ohio would have the 
effect of doing away with all the subordinate positions in the department of 
agriculture as they existed under the control and management of the agricultural 
commission. 

In seeking for evidence of the legislative intention in this respect the in­
quiry is, I think, limited to the consideration of sections relating to the internal 
organization of the department. Sections which formerly prescribed what might 
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be termed the external powers and duties of the agricultural commission, ani! 
which are so amended as merely to strike therefrom the worrls ''agricultural 
commission," or their equivalent, and to substitute the words "board of agricul­
ture,'' or their equivalent, are of no importance in this connection, as they, to­
gether with the general language of section 2 of the net above referred to, merely 
show that the legislature intended to transfer some of the powers of the agricul­
tural commission to the board of agriculture, and that in its external relations 
the activities of the department we~e intended to be continuously discharged. 

The sections which I think require study are sections 1087 and 1089, of the 
General Code, both in their original form as enacted in 1913 and in their amended 
form as amended in 1915, ancl the above mentioned section 2, of the act of 1915, 
designated as section 1082, of the General Code. 

Section 1087, of the General Code, as it was enaeted as section 9 of the 
.agricultural commission act of 1913, provides as follows (103 0. L., 306): 

''The agricultural commission is authorized to employ a secretary, 
heads of bureaus, experts, clerks, stenographers and other assistants and 
employes, and to fix their compensation and these and all similar acts 
i_nvolving expenditures of money shall be subject to the approval of the 
governor. The commissioners, secretary, experts, clerks, stenographers 
and other assistants and employes that may be employed, shall be entitled 
to receive from the state their actual and necessary traveling expenses 
while traveling on the bus'iness of the agricultural commission. Such 
expenses shall be itemized and certified to by· the person who incurred 
the expense, and allowed by the agricultural commission.'' 

The same section as amended 106 0. L., 145, is as follows: 

''The board of agriculture is authorized to elect a secretary who shall 
be the chief executive officer of the board. His annual salary shall be four 
thousand dollars, and he shall give bond with sureties approved by the 
board in the sum of ten thousand dollars. The board of agriculture shall 
appoint heads of bureaus, experts, clerks, stenographers and other assist­
ants and employes, and said board shall fix their compensation within 
the limits· prescribed by law. The secretary, experts, stenographers and 
other assistants and employes shall be entitled to receive from the state 
their aetual and necessary expenses while traveling on the business of the 
board of agriculture, when itemized and approved by such board.'' 

A similar comparison may be made with respect to the latter part of section 
1089, -as found in 103 0. L., 306, with the same section as found in 106 0. L., 145. 
They are as follows: 

"(103 0. L., 306): 

''Said boards, officers and departments to whose powers and author­
ity the agricultural commission succeeds shall on and after the 15th day 
of July, 1913, have no further legal existence, and the agricultural com­
mission is hereby authorized and directed to assume and continue as suc­
cessor of said respeetive boards, officers and departments, and shall con- · 
tinue the construction, control and management of all of said depart­
ments of the state government above enumerated, subject to the provisions 
of this act, and shall have power and authority to establish bureaus of 
fair administration; live stock diseases; nursery and orchard and bee in-
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spection; fertilizer, lime, fungicide, insecticide .and feed stuffs inspection; 
sanitary inspection; food inspection; statistics; chemistry and bacteri­
ology; and it shall have power to establish a state chemical and bacte­
riological laboratory in which all analyses in connection with law enforce· 
ment may be made, and the commission is further authorized and empow­
ered to establish such other bureaus and departments as it deems nec­
essary. 

"(106 0. L., 145): 

'''The. board of agriculture of Ohio shall have power and authority to 
establish bureaus of fair admisti-ation; live stock diseases; nursery, or­
chard and bee inspection; fertilizer, lime, fungicide, insecticide and feed 
stuffs inspection; sanitary inspection; food inspection; the protection, 
preservation and propagation of birds, fish and game; the preparation 
and publication of statistics relating to the work of the board, timely 
crop reports, and other matters of interest to those engaged in agriculture; 
chemistry and bacteriology; and it shall have power to establish a state 
chemical and bacteriological laboratory in which all analyses in connec­
tion with law enforcement may be made; and the board is further author· 
ized and empowered to establish such other bureaus and departments as it 
deems necessary.'' 

A similar comparison may also be made between the first part of section 
1089, as enacted as section 11, of the agricultural commission act of 1913 (103 
0. L., 306), and section 2, of the act of 1915, designated as section 1082, General 
Code (106 0. L., 177), as follows: 

"(103 0. L., 306): 

''The agricultural commiSSion shall succeed to and be possessed of 
the rights, authority and powers now exercised by the Rtate board of agri· 
culture, the secretary of the state board of agriculture, the board of Jive 
stock commissioners, the board of control of the state agricultural experi­
ment station, the state dairy and food commissioner, the commission of 
fish and game, the state board of veterinary examiners and the state 
board of pharmacy, except such duties as are conferred on said state 
board of pharmacy by sections 1296, 1297, 1298, 1299, 1300, 1301, 1302, 
1303, 1304, 1305, 1306, 1307, 1308, 1309, 1310, 1311 and 1312. The board 
of trustees of the Ohio State University shall arrange for the extension of 
the teachings of agriculture and domestic science of the university as 
provided in sections 7973 and 7974, of the General Code, and carry on the 
work and extension authorized and directed by such sections under the 
direction and supervision of the agricultural commission. The commis­
sion is empowered to make such transfers, changes and consolidations of 
the work of the above named departments as it may deem necessary. 
The commission shall also succeed to and be in control of all records, land, 
moneys, appropriations and other property, real or personal, now or here· 
after held for the benefit of said respective departments of the state gov· 
ernment, the same to be held in trust for the state of Ohio. Said boards, 
officers and departments to whose :powers and authority the agricultural 
commission succeeds shall on and after the 15th day of July, 1913, have 
no further legal existence, and the agricultural commission is hereby 
authorized and directed to assume and continue as successor of said re· 
spective boards, officers and departments, and shall continue the construe· 
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tion, control and management of all said departments of the state govern­
ment above enumerated, subject to the provisions of this act, and shall 
have power and authority to establish, etc. 

"(106 0. L., 177): 
''The board of agriculture shall succeed to and be possessed of. the 

rights, authority and power now exerleised by the agricultural commis­
sion, unless otherwise specifically provided by law. It shall also succeed 
to and be in control of all records, land, moneys, appropriations and other 
property, real or personal now or hereafter held for the benefit of said 
agricultural commission. Provided, however, that the re~ords, lands, 
moneys, appropriations and other property, belonging to the experiment 
station and the division of forestry and experiment farms shall be trans­
ferred to the board of control of the experiment station;- and provided 
further, that all books, records and other property belonging to or in 
the custody of the division of farmers' institutes shall be transferred 
with this division to the trustees of the Ohio State University.'' 

I call attention to the following facts made prominent by the comparisons 
above suggested: 

(1.) The secretary, heads of bureaus, experts, clerks, stenographers and 
other assistants and employes were to be ''employed'' by the agricultural com­
mission, with the approval of the governor. Similar subordinates of the board 
of agriculture are, in the case of the secretary, to be elected, and in the case of 
the remaining subordinates to be appointed. 

There are two differences here. In the first place, the approval of the gov· 
ernor is no longer required, and in the second place the secretary is to be elected 
and not employed. There is a substantial difference between proceedings by 
which the board elects an officer and by which a person is employed, which I 
need not discuss in this connection. There is no vital distinction between an 
employment and an appointment, as the terms are used in the two forms of the 
section, respectively. 

Under the agricultural commission the secretary was in the same category 
as the other employes. Now he is an officer who is required to be elected, and 
whose status is to be sharply distinguished from that of the other subordinates. 
Clearly an intention is thus far manifested to effect a partial reorganization of 
the agricultural department, in that the secretaryship created by the agricultural 
co=ission is not perpetuated but is- clearly abolished. 

(2.) The authority to establish bureaus and departments possessed by the 
board of agriculture is the same as that possessed by the agricultural commission. 
The language of section 1089 has not been changed materially in this respect, 
save by the authorization of the publication of statistics and crop reports. But 
if the legislature had intended that the subordinate bureaus and departments 
created by the agricultural commission should continue until _changed by the 
board of agriculture language like that found in section 1089 as enacted in 1913 
would have been used, viz.: 

''The commission is empowered to make such transfers, changes and 
consolidations of the work of the above named departments as_ it may 
deem necessary. * * * The commission is hereby authorized and 
directed to assume and continue as successor of said respective boards, 
officers and departments, and shall continue the constructions, control 
and management of said departments of the state government above 
enumerated.'' 
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So far as section 1089 in its amended form is concerned, there is not only 
no such expression of intention to recognize the subordinate departments as con­
tinued, subject to new management and control, as was manifested by the above 
quoted language in the act of 1913; but said section standing tJy itself authorizes 
the original creation of such subordinate departments and bureaus, and by ignor· 
ing the existence of any such departments .and bureaus as they formerly were 
constituted under the agricultural commission, the section, when taken in connec­
tion with the repeal of the statutes under which the subordinate departments, 
etc., were originally established, indicates an intention that there shall be a 
reorganization, and that the old departments and bureaus shall cease to exist. 
In other words, so far as section 1089 is concerned, and in view of the repeal of 
the act of 1913, there are no departments, bureaus, etc., of the board of agriculture 
until the board of agriculture has created such departments and bureaus. 

(3.) However, what is designated as section 1082, above quoted, must be 
read in this connection, for I think it is apparent that the office of this section 
is to provide fully for the transition from the agricultural eommission to the 
board of agriculture. Whatever of continuity in the personnel and . internal 
organization of the department is to be preserved must be provided for by this 
section, and if not so provided for is necessarily destroyed. 

This section shows on its face that the board of agriculture is to succeed to 
and be possessed of the rights, authority and power of the agricultural commis­
sion, unless otherwise specifically provided by law. That is to say, as already 
pointed out, this provision preserves the continuity of the functions and powers 
considered externally. The section also vests in the board of agriculture the 
''records, land, moneys, appropriations and other property'' held for the benefit 
of the commission, with certain exceptions, but the section does not provide, as 
did original section 1089 (103 0. L., 306), that certain departments should con­
tinue under the control of the· board of agriculture. Such departments as are 
recognized are those which are transferred to agencies other than the board of 
agriculture. 

Upon this analysis of section 1082, therefore, it appears that though designed 
for the purpose of providing for the transition of activities and functions from 
the one state board to the other, it does not preserve the continuity of the sub­
ordinate bureaus, departments, etc., or the personnel of the departmental force 
as it formerly existed, in the face of the fact that the general assembly had be­
fore it, in the shape of original section 1089 as enacted in 1913, language appro­
priate for such a purpose. 

The conclusion irresistibly follows, then, that the general assembly did not 
intend that the subordinate positions in the department of the agricultural com­
mission should continue to exist, notwithstanding the abolition of the commis­
sion itself; but that, on the contrary, the whole departmental organization should 
be abolished and a new one should be provided for by the board of agriculture. 

The provisions of the civil service law afford no obstacle to the effectuation of 
the intention of the legislature. Without analyzing and quoting from the civil 
service law of 1913, it is sufficient to state that there is nothing therein incon­
sistent with the idea of abolishing offices and departments and thus terminating 
the tenure of subordinate employes and appointees thereof. In fact, the law of 
19-13 contains a specific provision which recognizes the possibility of such legisla­
tion in section 16 thereof (103 0. L., 706), as follows: 

"Whenever any permanent office or position in the classified service 
is abolished or made unnecessary, the person holding such office or posi-
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tion shall be placed by the commission at the head of an appropriate 
eligible list, and for a period of not to exceed one year shall be certified 
to an appointing officer as in the case of original appointments.'' 

For all of the foregoing reasons, I am of the opinion that persons who held 
positions under the agricultural commission do not retain their positions under 
the law creating the board of agriculture, and that there are no subordinate posi­
tions in the department of agriculture under the management of the board of 
agriculture until such positions are created by the board. It was necessary for 
the board of agriculture to act under section 1089, of the General Code, to create 
the departments of its work, then to appoint such beads of bureaus, experts, clerks, 
stenographers and other assistants ancl employes as may be permissible within 
the limits of the appropriations made by the legislature, before any of the persons 
who, I presume, have been serving by holding over during the change of adminis­
tration bad any strictly and technically legal standing as employes, etc., of the 
board of agriculture. 

I assume, however, that the board of agriculture upon its organization took 
over .as a matter of fact certain departments as formerly organized by the agri­
cultural commission. In all cases in which this was done and in which the employes 
were notified that they would be continued in their employment, such act'ion was, 
in my judgment, sufficient to re-establish the sub-departments and to confirm the 
status of the persons employed therein until such time as the board, by formal 
action under section 1089, of the General Code, might reorganize its work. In 
other words, while the law itself does abolish the old departments and positions, 
at the same time it gives to the board of agriculture the authority to create such 
departments and positions, and inasmuch as the law will not favor a state of 
facts which will result in a condition in which no one is authorized to carry on 
official work which is required to be done, the acquiescence of the board of agri­
culture in the continuance of such persons in their respective employments and 
the approval by the board of salary and expense vouchers drawn in favor of 
such employes would of itself be, in my opinion, sufficient action on the part of 
the board of agriculture to constitute a re-establishment of such departments. 

Specifically answering your question then, I am of the opinion that persons 
who held positions under the agricultural commission law were not as a matter of 
law entitled to retain the same positions under the law creating the board of 
agriculture; but that if the board of agriculture recognized their incumbency and 
treated them as its own employes, that would be sufficient to entitle them to 
remain in their respective employments. 

However, such recognition on the part of the board of agriculture, being 
tantamount to reappointment or re-employment, raises a further question under 

, the civil service law. In order to bring about the result which I have described 
in a perfectly legal way, it would have been proper, and in a sense technically 
necessary, that the civil service commission prepare eligible lists for all the 
positions thus to be filled. The incumbents by virtue of the provision above 
quoted would be entitled to have" their names placed at the beads of such eligible 
lists and would, therefore, be eligible to appointment. However, the rule is that 
appointments made otherwise than from eligible lists certified by the civil service 
commission are treated as provisional only, and under favor of section 14, of the 
civil service law-section 486-14, of the. General Code-provisional appointments 
may last only until an eligible list may be prepared, which is to be clone within 
ninety days after the occurrence of the vacancy. Emergency appointments are 
recognized by the same section, but the lawful duration ·of these is limited to ten 
days. 

Under the peculiar circumstances of the case the proper course of action, in 
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my opm10n, is for the board of agriculture to request eligible lists for appoint· 
ments to all the positions within its department for which appointments have not 
been made since it organization. These eligible lists should contain the name, 
in each case, of the present incumbent and the names of three other persons. As 
soon as such lists are furnished the boar<l of agriculture should proceed to make 
appointments from such lists. 

By section 486-31, as amended, it is provided in effect that persons holding 
positions in the civil service who have not taken competiti\·e examinations, shall 
not be entitled to continue in their respective positions save as provisional ap· 
pointees. in the absence of eligible lists; and where eligible lists exist, compose,] 
of names of those who have taken competitive examinations, the names of such 
persons who have not taken competitive examinations shall be certified for re­
appointment in addition to the names on the eligible list, when an appointment 
may be made by the appointing authority from the eligible list thus augmented. 

In case the board of agriculture desires to continue the same form of organ­
ization into bureaus and divisions as obtained under the agricultural commission, 
no formal action other than that described will be necessary to put the department 
upon a permanent basis; but if the board desires to change the former organiza­
tion of the department, the boanl should formally provide for such reorganiza· 
tion, designating the different bureaus and divisions therein and request an 
eligible list from the civil sen·ice commission based upon such reorganization. 

Until these things are done present incumbents are to be regarded, in my 
opinion, as provisional appointees and their salary and expenses may lawfully be 
paid. Respectfully, 

813. 

EDWARD C. TuRNER, 

Attomey General. 

CIVIL SERVICE COMMISSION-COMPETITIVE EXAMINATION-NOT RE­
QUIRED OF EMPLOYES AND SUBORDINATES HOLDING POSITIONS 
IN CLASSIFIED SERVICE AT TIME NEW Cl VlL SERVICE ACT BE­
CAME EFFECTIVE-COMMISSION MUST ALSO CERTIFY TO APPOINT­
ING AUTHORITY THREE CANDIDA'TEB WHO HAVE TAKEN COM­
PETITIVE EXAMINATION. 

Under section 486-31 of the General Code, 106 0. L., 400, a competztzve exam­
ination is not required of officers, employes and subordinates holding positions in 
the classified service of the state, the counties, cities and city school districts thereof 
at the time the civil service act, as amended, 106 0. L., 400, became effective; but it 
is the duty of the civil service com11ussion to certify such officers, employes or 
subordinates to the appointing authority in addition to the tlzree candidates for 
appointment to such positions who have taken a competitive examination. 

CoLUMBus, OHio, September 10, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of September :J, l 9L'i, requesting 

my opinion as follows: 

"Your letter of September 2d is not responsi\·e to the inquiry made 
in our letter of the 1st inst., as to the clause of the civil sen·ice statute 
providing for certification of a,n officer or employe holding a position in 
the classified service without competitive examination. 
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''The statute does not in plain terms say that such officers shall be 
exempted from competitive examination, and the precise question is 
whether their exemption from competitive examination can be made a 
part of the language of the statute by 'construction and interpretation.' 

''As the commissioners understand their powers, they have no author· 
ity, under the statute, to certify anyone as eligible to appointment in the 
classified service who has not passed a competitive examination. 

"We wish to have a more careful examination of the question by 
your department.'' 

The answer to your question involves the interpretation of the language con· 
tained in section 486·31, of the General Code, as amended in 106 0. L:, page 400, 
which is as follows: 

''Sec. 486-31. SCHEDULE. All officers, employes and subordinates 
in the classified service of the state, the several counties, cities and city 
school districts thereof, holding their positions under existing civil service 
laws, and who are holding such positions by virtue of having taken a 
regular competitive examination as provided by law, shall, when this 
act takes effect, be deemed appointees within the provisions of this act; 
but no person holding a position in the classified service by virtue of 
having taken a non-competitive examination shall be deemed to have 
been appointed or to be an appointee in conformity with the provisions 
of this act; provided, however, that all persons who have served the 
state or any political subdivision thereof continuously and satisfactorily 
for a period of not less than seven years next preceding January 1, 1915, 
shall be deemed appointees witnin the provisions of this act. 

''The name of each officer, employe and subordinate holding a position 
in the classified service of the state, the counties, cities and city school dis­
tricts thereof at the time this act takes effect, who has not passed a 
regular competitive examination and who has not been in the service 
seven years as herein provided, shall, within ten days after this act be­
comes effective, be reported by the appointing authority to the commis­
sion and shall be certified to the appointing authority in addition to the 
three candidates for appointment to such position. If any such person is 
reappointed, he shall be deemed to have been appointed under the provi· 
sions of this act. If no eligible list exists such persons may be retained 
as provisional employes until such time, consistent with reasonable dili­
gence, as the commission can prepare eligible lists when such position 
shall be filled as prescribed in this act. * * * '' 

Under the section, part of which is above quoted, the legislature has consid­
ered and made .provision for two classes of officers, employes and subordinates in 
the classified service who were holding positions when the amended civil service 
act went into effect, other than those who have taken competitive examinations. 

1. Such officers, employes and subordinates ''who have served the state or 
any political subdivision thereof continuously and satisfactorily for a period of 
not less than seven years next preceding January 1, 1915." 

2. Such officers, employes and subordinates who held positions in such classi­
fied service of the state, the counties, cities and city school districts thereof at 
the time said amended civil service act went into effect, who have not passed a 
regular competitive examination and who have not served the state or any 
political subdivision thereof continuously for a period of not less than seven 
years next preceding January 1, 1915. 
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Officers, employes and subordinates embracerl within the first class above 
described are, by the terms of the statute, macle appointees and eontinue in their 
respective positions. 

The name of each officer, employe or subordinate embraced in the second 
class above described, by the provisions of the statute, shall be certified to the 
appointing authority in addition to the three canrlidates for appointment to such 
position. It is clearly the intent of the law that the officers, employes and sub­
ordinates within such second class shall be certified without the requirement of 
a competitive examination; and shall, by virtue of their former service, stand in 
the same position before the appointing authority as the other three candidates 
who have taken a competitive examination. This provision gives the appointing 
authority the privilege of retaining a competent .officer, employe or subordinate 
who, during a term of service less than seven years in duration, has acquired 
experience and demonstrated his fitness for the position. If the legislative intent 
be otherwise construed, and such officer, employe or subordinate be required to 
take a competitive examination, he would be in no better position- than an 
applicant without experience, and the provision that his name be certified to the 
appointing authority in addition to the names of three candidates who have 
tal,en a competitive examination would be without meaning and purpose. 

814. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

"PUBLIC WORK" DEFINED-INTERPRETATION OF SECTION 37, ARTICLE 
II, CONSTITUTION AND STATUTES IN REGARD TO EIGHT HOURS 
CONSTITUTING ''DAY'S WORK''-EMPLOYME>NT BY MONTH OR 
DAY IS WITHIN APPLICATION OF STATUTE-WORKMEN EMPLOYED 
PRIOR TO JULY 1, 1915, FOR A DEFINITE TERM BEYOND THAT DATE 
ARE NOT SUBJECT TO PENAL PROVISIONS OF STATUTE-POLICE 
AND FIREMEN. EXEMPT FROM PROVISIONS. 

Persons employed in cleaning streets, as well as those eugaged in their replace­
ment, construction, repair, maintenance or alteration, and persons engaged in the 
construction, repair, replacement, alteration, maintenance or operation of municipal 
power, heat, light and water plants, wharves, docks, water·ways and sewers, con­
structed, maintained, repaired or operated for public use or benefit by the state, 
or any political subdivision thereof, or engaged in the construction, maintenance, 
repair, replacement, alteration or operation of any public undertaking of a structural 
nat11re of s11bstantial permanence, capable of being regarded as a whole and of 
public utility, service, and interest, are withi11 the provisions of section 37 of article 
II of the constit11tion, and sections 17-1 and 17-2, G. C., 103 0. L., 854. 

CoLUMBUS, OHIO, September 10, 1915. 

The Burea!l of Inspection and Supervision of Pttblic Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a number of requests for an opinion involv­

ing the construction of sections 17-1 and 17-2, G. C., 103 0. L., 854, and deeming 
the questions submitted to be of general public interest and importance, I am 
taking the liberty of addressing an opinion thereon to you. 

The requests submitted make particular inquiry as to the application of· the 
statutes above mentioned, to employes of municipalities engaged in cleaning, re-



1714 . ..iNNUAL REPORT 

paumg and in the construction of streets and sewers; the construction, main­
tenance and operation of municipal waterworks, heat, power and light plants, anrl 
the construction and improvement of public highways. 

The statutes to whirh reference is made in these several inquiries were 
enacted l\faj; 23, 1913, 103 0. L., R54, and provide as. follows: 

''Section 17-1, G. C. Except in cases of extraordinary emergency, 
not to exceed eight hours shall constitute a day's work and not to. ex­
ceed forty-eight hours a week's work, for workmen engaged on any pub­
lic. work carried on or aided by the state, or any political subdivision 
thereof, whether done by contract or otherwise; and it shall be unlawful 
for any person, corporation or association, whose duty it shall be to 
employ or to direct and control the services of such workmen to require 
or permit any of them to labor more than eight hours iri any calendar day 
or more than forty-eight hours in any week, except in cases of extraor­
dinary emergency. This section shall not be construed to include police­
men or fireman. 

"Section 17·2, G. C. Any person who shall. violate any of the pro­
visions of this act shall be deemed guil~y of a misdemeanor and upon con­
viction be fined not to exceed five hundred dollars or be imprisoned not 
more than six months or both.'' 

This statute was passed for the manifest purpose of providing a penalty for 
the violation of the provisions of section 37, of article II, of the constitution, as 
follows: 

''Except in cases of extraordinary emergencies, not to exceed eight 
hours shall constitute a day's work, and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof, whether done by 
contract or otherwise.'' 

The question submitted therefore involves a determination of whether men 
employed on the streets of a city in cleaning and making repairs of the same 
and as engineers at municipal waterworks plants, "are engaged on any public 
work'' within the meaning of that phrase as found in the statute and constitu­
tional provision above quoted. The construction of this phrase was considered 
in two opinions of my predecessor, Ron. Timothy S. Hogan-one under date of 
February 13th, 1914, and one of the date of April 29, 1914, to be found at pages 2S:l 
and 595, of the report of the attorney general for the year 1914, and also in an 
opinion of this department under date of April 30, 1915, being opinion No. 305, 
of this year. 

'In the opinion under date of April 29, 1914, supra, it was held that the 
phrase ''workmen engaged on any public work,'' etc., did not include employes 
of waterworks departments of cities. In the opinion under date of February 13th, 
1914, supra, it was held that the regular experiment station work carried on at 
the Miami university at Oxford, Ohio, is not a public work within the meaning 
of that phrase as used in the constitutional provision and statute under considera­
tion .. In opinion No. 305 under date of April 30, 1915, it was held that the work 
regularly performed at the agricultural experiment stations is not ''public work'' 
within the meaning thereof as found in the statute above quoted. 

It will be observed that that part of the statute b~re more particularly under 
consideration as declaratory of the substantive rule of law, is in the exact language 
of section 37, "of article II, of the constitution, and therefore, whatever con.struc· 
tion is to be given to the constitutional provision, must attach with equal force 
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arid aptness to the language of the statute. That is to say, the phrase ''engaged 
on any .public work'' has no other meaning in the statute than that which must 
be ascribed to it as used in the constitution. The statute, howeYer, is penal and 
may not be construed without regard to the well established rule that penal 
statutes will be strictly con'strued in favor of the accused. But this rule requires 
only a fair and reasonable interpretation of terms in view of the plain purpose 
of the. enactment. This phrase ''public work'' as used in legislation of this 
character of that in which it is here found, is not as comprehensh·e in its meaning 
as the terms might clearly import when used in a different relationship. No one 
would suppose ''public work'' in this application to include within its scope all 
work performed, for, in the interest of, or at the expense of the general public. 
In other words there is a clear distinction, though the line of demarcation is 
not easy of definition between "public work" as here used, and "working for 
the public'' or ''public employment' '-that is, being employed by the public. 
The term ''work'' as here used is not synonymous with employment, but rather 
relates to the ultimate object of the employment. ''Public work'' in its most 
comprehensive sense is defined in 32 Cyc., 1256, as ''a work in which the state is 
interested, every species and character of work done for the public, and for which 
the taxpaying citizens are liable, work by or for the state and by or for a muni· 
cipal corporation and contractors therewith.'' On the other hand, ''public works'' 
is defined in the Century dictionary as ''all fixed works constructed for public 
use, as railways; docks, canals, waterworks, roads, etc.'' So that the phrase is 
used with varying signification within the limits indicated by these definitions, 
dependent upon the context in which it is found, and the subject-matter in rela, 
tion to which it is used. 

In the federal eight·hour law of August 1, 1892, which bears a marked similar· 
ity in phraseology to the constitution and statute of this state, is found used in 
similar relation to that of ''any public work'' here under consideration, the phrase 
"any of the public works" of the United States. 

While the supreme court of the United States in the case of Ellis vs. United 
States, 206 U. S., 263, 51 L. Ed., U. S., 1054, distinguished between ''any of the 
public works'' and ''any public work,'' it will be noted upon reflection that this 
distinction, which was based somewhat upon the accompanying words "upon" 
and ''any of the,'' in the last analysis is the distinction above attempted to be 
pointed out as between ''public work'' and ''employment by the public.'' In· 
deed, it will be observed that while there is omitted from the language of the 
Ohio constitution the words ''of the,'' the word ''work'' therein is preceded by 
the phrase "on any," and I am inclined to conclude that in view of the similarity 
of context and identity of purpose so inseparably associated with the phrase ''on 
any public work'' as found in the Ohio constitution that it is there used as 
synonymous with ''upon any of the public works'' as found in the federal statute 
here referred to, of which the court in the opinion announced in the above men· 
tioned case said: ''The words 'upon' and 'any of the' and the plural 'works' 
import that the objects of labor referred to have some kind of permanent existence 
and structural unity, and are severally capable of being regarded as complete 
wholes.~> 

In the case of Ellis vs. Grand :Rapids, 123 :M:ich., 567, it "is said: 

''Public works is distinguished from public department as used in the 
statutes giving preference to veterans in employment in all pubHc dep"art­
ments and upon public works.'' 

One is an employment by the public, the other an employment upon an ·ooject 
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or undertaking having some kind of permanent existence of structural character 
and capable of being properly regarded, when completed, as a whole and of gen­
eral public interest and utility. 

In the case of U. S. to use of Fidewater Steel Co. YS. Perth Amboy Ship­
building Co., 137 Fed., 689, the court in discussing the meaning of ''any public 
work" as used in the act of August 13, 1894, c. 280, relative to bonds of contrac­
tors for the prosecution of "any public work-" or for repairs upon any public 
·building or ''public work,'' the court, in referring to the dictionary definitions of 
-this phrase, said : 

''Without quarreling with these definitions, we conclude that the 
meaning of the words 'public work' in the act is broadeT and more: com­
prehensive than the dictionary meaning given to 'public works;' that 
public work is suceptible of appfication to any constructive work of a 
public character, and is not limited to fixed works.'' 

It is worthy of notice that here the singular form of the word ''work'' is used 
as distinguished from the form used in the act of August 1, 1892, under considera­
tion in lhe case of Ellis vs. U. S., supra, thus adding support to the conclusion 
reached as to the fundamental distinction made by the court in that case not be­
ing dependent primarily upon the plural form as there pointed out. 

In the case of Winters vs. Duluth, 82 Minn., 130, it was held that a municipal 
pump station was within the meaning of ''public works'' as used in a statute 
requiring notice to the city before liability would attach for any defect in any 
street or public works of the city. 

In the case of Seibert vs. Cavinder, 3 Mo. App., 426, it is held that sewer­
building and macadamizing of streets are public works within the meaning of that 
term as found in the charter of the city of St. Louis. 

A "public work" then upon general authority and principle comprehends all 
public undertaking ~f structural character, though not fixed in their nature, of 
substantial permanence and capable of being regarded, when completed, as a whole, 
and it may be readily inferred that ''public works'' is not limited in its applica­
tiott to sueh public undertakings only while in pTocess of construction, but even 
after completion one may properly be said to be engaged on a public work while 
employed in the maintenance, repair, replacement, alteration or operation of such 
public undertakings as are of a structural nature, of substantial permanence, 
capable of being regarded as a whole and of public utility, service and interest. 

Further light may be thrown upon this phase of the question if we may with 
propriety refer to the history of the adoption of the constitutional amendment 
under consideration and this, I think, under authority of the case of the State 
ex m. vs. Kinnon et al., 7 0. S., 563-567, we are fully warranted in doing in the 
pri!Sent instance. This amendment to the constitution was originally adopted as 
proposal No. 209 by the constitutional ~nvention April 23, 1912, Con. Pr. & D. 
13do5, in the following form: 

"Not to exceed eight hours shall constitute a day's work and not to 
exceed forty-eight hours a week's work, on the construction, replacement, 
alteration, repair, maintenance and operation of all public works, build­
illgs, plants, machinery at which laborers, workmen and mechanies are 
employed, etc.'' 

Adopted by the convention in this form this proposal was referred to the com­
mitt~ on arrangement ll.nd phraset~logy. On May ~2, 1912 (Con. P. and D., 1740-1), 
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the committee reported back this proposal in the form in which it was adopted 
by the people except the term "laborers" was used for which the word "work­
man" was afterwards substituted by amendment. (Con. P. and D., 1769.) 

With reference to the powers, duties and functions of the committee on revi­
sion, arrangement and enrollment of a constitutional convention which is analogous 
to the commitee on arrangement and phraseology above referred to, the court in 
the case of State ex rei. vs. Kinnon, supra, said: 

''The duties of that committee are indicated by its name. They were 
of a literary and clerical character. To initiate constitutional provisions 
was no part of its proper office. But it took, on reference, what bad been 
previously agreed on, after full discussion in committe of the whole and 
in the convention proper, and arranged the subject-matter under appro­
priate beads, revised and corrected the language, and attended to its 
enrollment.'' 

Thus it is clearly determined that the sole duty of the committee on arrange­
ment and phraseology relative to the terms of the proposal as adopted, was to 
revise and correct the language that the full meaning and intent of the convention, 
as set forth in the original form of the proposal be concluded in apt, concise and 
appropriate terms. 

A comparison of the proposal_ as finally adopted with its original form 
will disclose no substantial alteration of meaning, and that the work of the com­
mittee was confined solely to the elimination of tautological terms. 

Since it was not within the duties of the committee to effect any change in 
meaning, we must conclude that it was the intention of the convention, and the 
people in adopting the same as well, that the proposal as finally adopted should be 
construed to mean the same as when referred to the committee. 

If this be a legitimate source of light, we are supported in the conclusion 
above suggested that ''public work'' as found in the constitutional amendment 
comprehends the maintenance, repair, replacement, alteration and operation as 
well as the construction of a public undertaking. 

The terms ''maintenance, repair, replacement, alteration'' and ''operation,'' 
as well as ''buildings, plants, machinery'' were striclwn out by the committee 
manifestly for the sole reason that they were all included within the meaning of 
the phrase "public work" itself, as we have heretofore attempted to point out. 
But that this provision was intended to be applicable to the maintenance and 
operation, etc., as well as to original construction, is evidenced by the declaration 
of its author in the very introduction of the debate (Con. P. and D., 1339) as 
follows: 

''This proposal provides for an eight-hour day on public works, and 
not to exceed forty-eight hours a week in the maintenance and operation 
of public works." 

It may be here pointed out also, if the plural form of the word "works" be 
deemed fundamental to the distinction made in the case of Ellis vs. U. S., supra, 
that the plural form was used in the proposal as originally adopted by the con­
vention. 

It then having been determined that the term "public work" as used in the 
constitutional provision and statute under consideration comprehends the mainte­
nance, repair, construction, alteration and operation of all public undertakings of 
a structural nature of substantial permanence and of general public utility, whether 
fixed or otherwise, it follows that all persons employed in the work of such con-
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struction, maintenance, alteration, repair and operation are engageil on a public 
work, and if the same is aided or carried on by the state or any political sub­
division thereof, such persons and their employers are subject to the penalties, 
possess the rights and are entitled to the remedies therein set forth. 

Works of a structural character would clearly include waterworks, light 
plants, streets, bridges, highways and all such other public utilities as are con­
structed, maintained or operated by or with the aid of the state or any political 
subdivisiiln thereof for ,the use or benefit of the public, and hence all persons 
employed to perform any part of the work of constructing, maintaining and 
operating, or of repairing, altering or replac.ing such public utility, would be sub­
ject to the provisions of sections 17-1 ani! 17-2, G. C., 103 0. L., 854, above quoted, 
whether such persons be laborers, mechanics, civil engineers, or architects, l:lnd 
whether employed directly by the state or political subdivision, or by one who 
contracts with the political subdivision or other person, firm or corporation for 
the performance of the labor necessary to the construction, maintenance, repair, 
alteration, replacement or operation of such public utility. 

Policemen and firemen are by the terms of the statute specifically exempt from 
its provision. It will be readily observed, however, that the police and fire de­
partments of municipal corporations are not public works within the definition of 
that phrase as hereinbefore stated, and hence policemen and firemen would not 
have been subject to the provisions of sections 17·1 and 17-2, G. C., supra, had 
no mention been made of them whatever. 

It may be further observed that this statute applies only to workmen. It is 
not every one who may be engaged in a public service that is subject to the 
provisions thereof. The distinction between a workman and a public officer is so 
marked as to avoid necessity of discussion. It is sufficient to say that public offi­
cers of the state or of a political subdivision thereof are not within the terms 
of the statutes. Aside from the fact that public officers are not work111en, they 
are not generally engaged on work of a structural nature. 

Inquiry is made as to the application of this statute to workmen under civil 
service who were employed prior to July 1, 1915, ani! to be paid by the month. 
Persons who are employed by the month are as clearly within the application· of 
the statute as those employed by the clay. The month, year or other period of 
employment, in the very nature of things is constituted of a fixed and definite 
number of days which may not be in excess of eight hours in length nor more than 
six eight-hour days in any one calendar week. 

Workmen who are under civil service and who were employed in the con· 
struction, maintenance, repair, replacement or operation of any public work here­
inbefore defined, and who were lawfully employed prior to July 1, 1915, for a 
definite and fixed term extending beyond .that date, are not subject to the penal 
provisions of section 17 ·2, G. C., supra, during the term .of such employment. 

It will be noted that while section 37, of article II, of the constitution, is not 
penal, it is self-executing and became effective January 1, 1913, and hence any 
contract entered into since that date would be subject to the constitutional provi­
sion, notwithstanding that the statute making such violation a criminl'l offense 
'did not become operative until July 1, 1915. 

It would then follow that contracts of employment upon any public work as 
above defined, carried on or aided by the state or any political subdivision thereof, 
which have been entered into since July 1, 1915, are in contravention of section 
37, of article II, of the constitution, and are subject to the penal prov.isions of 
section 17-2, .G. C., supra . 

. As above stated, streets, roads and all public thoroughfares are works of a 
structural nature, of substantial permanence and of general public utilil v. The 
cleaning of the same is necessary to the proper maintenance thereof, and henc~ 
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p£>rsons employerl in cleaning th£> streets, ns well as those £>ngngerl in their ron­
struction, repair, replacement or alt£>ration, are suhjed to the t£>rms of sertions 
17-1 and 17-2, G. C., supra. 

::\Iunic·ipal power, heat, light and water plants are obviously within the ahov" 
rlefinition of public works, anrl all person~ engage<l in th£> construction, repair, 
replacement, alteration, maintenance or operation thereof are subject to the 
provisions of said section. In like manner would wharfs, !locks, waterways, sew­
ers, constructed or maintained, repairerl or operatetl for public use or benefit by 
the state or any political sub<livision thereof, or by the aid thereof, come within 
the terms of this statute. 

815. 

Respectfully, 
EDWARD C. TeRXER, 

Attorney Ge,.pral. 

AGRICULTURAL COMMISSION-LEASE FOR ASSISTANT TO STATE VET: 
ERINARIAN-TERMS OF SUCH LEASE CONTINUE LONGER THAN 
APPROPRIATIONS EXISTING AT TIME IT WAS ENTERED INTO­
LEASE VOID. 

A lease made by the agricultural commzsszon of Ohio, since by its terms the 
lease will continue longer than appropriations existing at the time it was entered 
into; is void. 

CoLUMBus, Omo, September 10, 1915. 

Board of Agriculture of Ohio, Columbus, Ohio. 
GENTLEMEN :-On August 30th Mr. A. S. Cooley, the state· veterinarian ap­

pointed hy your board, requested the opinion of this department as follows: 

''The agricultural commission of Ohio having entered into a contract 
leasing one room, No. 5, on the south side of the Interurban building, 
Lima, Ohio, for the purpose of an office, and there being no further use 
of said office, the same being vacant and no use to this department, we 
request your opinion as to whether said lease is binding and whether the 
board of agriculture must continue to pay twenty-five ($25.00) dollars 
per month for rental thereof~'' 

He enclosed with his letter of inquiry a copy of the lease referred to and also 
correspondence had between Dr. Paul Fischer, state veterinarian of the agricul­
tural commission of Ohio, and l\fr. T. P. Riddle, of Lima, Ohio, who was an 
employe of said board. 

The lease calls for one room on the second floor, on the south side of the 
Interurban building at Lima, Ohio, for .the purpose of an office, and from the let­
ter of Mr. Riddle under date of July 29, 1915, it appears that the purpose for 
which such room was rented was for demonstration work in hog cholera exter­
mination. 

The lease was made between The Ohio Electric Company and the agricultural 
commission of Ohio for the room aforesaid, the lease being ''for and during the 
full term of two (2) years next ensuing from the 1st day of June, 1914, and to be 
fully completed and ended on the 31st day of May, 1916; yielding and paying 
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therefor, during the said term, six hundred dollars ($600.00), payable as follows: 
Twenty-five dollars ($25.00) per month, in advanee, on the last day of the preced­
ing month at the offiee of the assistant general manager of said lessor in saiu 
building.'' The lease was executed on the first day of June, 1914. 

The first question to be determined in this matter is as to whether or not 
there was any authority on the part of the agricultural commission of Ohio to 
enter into a lease for office room other than the office provided for in the state 
capitol in the city of Columbus under the provisions of section 1086, G. C. (103 
0. L., 306.) 

Under the provisions of section 1108, G. C. (103 0. L., 310), the agricultural 
commission is required to ''promote and protect the live stock interests of the 
state, prevent the spread of dangerously infectious and contagious diseases, and 
co-operate with the bureau of animal industry of the United States department 
of agriculture in such work. The agricultural commission may use all proper 
means in the prevention of the spread of dangerous by (dangerously) infectious 
and contagious diseases among domestic animals imd in providing for the ex­
termination of such diseases." 

It appearing that the office rented in Lima was for the purpose of demonstra­
tion work for hog cholera prevention, I am of the opinion that there was ample 
authority in section 1108, hereinbefore in part quoted, to authorize the agricul­
tural c!>mmission to enter into a lease for rooms for the purposes hereinbefore 
mentioned. 

It is to be noted, however, that the lease was for a term of two years .begin­
ning on the 1st day of June, 1914, and therefore ending on the 31st day of May, 
1916. The question arises first as to whether or not there was on June 1, 1914, 
any appropriation for the payment of the rent for the premises in question and, 
if so, whether there was an appropriation which would extend for the entire 
period covered by the lease. 

House bill No. 590, passed April 16, 1913, and receiving the approval of the 
governor on May- 9, 1913, appropriated certain sums to the Ohio state board of 
agriculture, and under this appropriation if there were any funds therein appro· 
priated which would be available to pay rent for the premises aforesaid, the same 
would terminate two years thereafter, or at least by May 10, 1915, the payment 
of rent being, of course, a current expense. 

House bill No. 47 (104 0. L., 64), passed February 16, 1914, was approved by 
the governor on February 17, 1914, and filed in the office of the secretary of state 
on the same day, and the appropriations made therein will only be good until at 
the latest February 17, 1916. 

There was therefore, assuming that proper appropriation had been made for 
the payment of rent, no appropriation existent at the time the lease was made that 
would not lapse prior to the termination of the lease, and, consequently, would 
entail upon a subsequent legislature the duty of providing funds to meet the 
balance of the rent money after the lapsing of the appropriations existent at the 
time of the execution of the lease. 

The case of State vs. Medbery, 7 0. S., 522, is a leading case in Ohio relative 
to the right of the various departments of state government to enter into a con­
tract for the payment .of money, which contract will not terminate before the 
expiration of the appropriation existing at the time the contract is mad·e. I do 
not find that this case has ever been questioned in Ohio. The decision of the 
court is very exhaustive, and I will not undertake to go further than cite the case 
in this opinion. The case involved the right of the board of public works to 
enter into a contract for five years in pursuance of a statute passed authorizing 
such contract. The court, on page 542, states the following: 
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"We are of the opinion that the discretion, power and responsibility 
of the general assembly conferred by the constitution were not intended 
to be, and therefore cannot be thus superseded; that no law could be 
passed under which an agreement between the board of public works and 
two or more citizens could, for any period beyond two years, divest the 
general assembly of its discretion and control over the appropriations or 
the amount of the appropriations to be made for repairs of the public 
works of the state." 

If the legislature could not pass a bill authorizing a department or board to 
enter into a contract beyond the expiration of the appropriation made by such 
legislature, then surely a board could not enter into a contract, the termination of 
which would extend beyond the expiration of the appropriation made by the leg­
islature to it. Consequently, I am of the opinion that the contract entered into 
by the agricultural commission of Ohio and the Ohio Electric Company for the 
premises at Lima is absolutely void, there being no authority conferred upon the 
agent of the state to enter into any such a contract. The mere fact that a eon­
tract might have been entered into for a period less than the period for which 
the contract was actually entered into would not make the contract partially 
valid and partially void, but since the term of the contract is an entire term, the 
entire contract is void; and, therefore, without passing on the question. as to 
whether or not with the abolishment of the agricultural commission of Ohio the 
contract entered into by such board would cease, I am of the opinion that the 
contract at its inception was absolutely void and, therefore, there is no obliga­
tion on your board to continue to pay the rent. 

816. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General._ 

NATIONAL FLAG-CONSTRUCTION OF PENAL STATUTES WITH REFER· 
ENCE TO SAME. 

Sections 12396, 12397 and 12398, G. C., being penal statutes, are to be strictly 
construed. 

A mere showing of red and white stripes on a blue background with no repre­
sentation of the stars or the general outline or other distinctive indicia of the flag 
is not considered a representation of tire flag withit~ the purview of the above 
sections of the Gweral Code. 

CoLUMBus, OHio, September 10, 1915. 

HoN. C. F. ADAMS, Prosecuting Attomey, El:>•ria, Ohio. 
DEAR SIR :-I have your letter of September 3d, requesting my written opin­

ion as follows: 

"We desire to secure your construction of sections 12396 and 12397, 
of the General Code, with reference to the lleseeration of the national 
flag, anll we enclose herein tL printell llesign which we wish you wouhl 
kinllly return with your opinion. 

"'Ve uesire to know whether iu your opinion the users anll publishers 
of this llesign which shows a banner upon which is a shield printell in red, 
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white and blue and bearing the words 'We give national mileage coupons 
free fare anywhere' are guilty of a violation of seetion 12396, of the Gen­
eral Code of Ohio. You will note that no stars anywhere appear upon the 
design, although the colors and stripes do appear. 

"We would appreciate a reply at your earliest convenience and the 
return of the design enelosed.'' 

Section 12396, of the General Code, found in the chapter entitled ''Offenses 
Against the State and the United States,'' provides as follows: 

"Whoever prints, paints or places a word, figure, mark, picture or 
design upon a flag, standard, color or ensign of the United States, or the 
state of Ohio, or causes it to be clone, or exposes, or causes to be exposed, 
such flag, standard, color or ensign upon which is printed, painted or 
placed, or to which is attached or appended a word, figure, mark, picture 
or design, or manufactures or bas in possession an artiele of merchandise 
upon which is placed or attached a representation of such flag, standard, 

. color or ensign, or publicly mutilates, defiles, defaces or casts contempt 
upon such flag, standard, color or ensign, shall be fined not more than one 
hundred dollars or imprisoned not more than thirty clays, or both.'' 

Section 12397, .of the General Code, pt·ovides: · 

''The words 'flag,' 'standard,' 'color' or 'ensign,' as used in the next 
preceding section, shall include any flag, standard, color or ensign or 
a picture or representation thereof, made of or represented on any sub· 
stance, and purporting to be a flag, standard, color or ensign of the United 
States,· or the state of Ohio, or a picture or representation thereof, upon 
which shall be shown the colors, the stars and the stripes in any number 
thereof, or which might appear to represent a flag, standard, color or 
ensign of the United States or state of Ohio.'' 

Section 12398, of the General Code, provides: 

''The next two preceding sections shall not apply to an act permitted 
by the statutes of the United States or by the United States army and 
navy regulations, nor shall they apply to a newspaper, periodical, book, 
pamphlet, circular, certificate, diploma, warrant or commission of appoint­
merit to office, society lodge or emblem, ornamental picture, or stationary 
for use in correspondence, on which shall be printed, painted or placed 
said flag disconnected from an advertisement.'' 

While it might well be argued that the placing of printed matter upon a 
banner or design of the character enclosed with your letter is in contravention 
of the purpose and policy of the act, yet under the fundamental rules of strict 
construction applicable to all penal laws, a statute defining a crime cannot be 
extended by construction to persons or things not within its descriptive terms 
though t~ey may appear to be within the. reason aml spirit of the statutes. 

In case the State vs. Meyers, 56 0. S., 340, the court say: 

''Persons cannot be matlc subject to such :itatute by implication. 
Only those transactions are included in them which are within both their 
spirit and letter; and all doubts in the interpretation of such statutes arc 
to be resoh-eu in favor of the accused.'' 
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In the case of Little vs. Seminary, 72 0. S., 4li, the following is quoted from 
the opinion of the court: 

"The rule that the reason of a law is its life, so frequently helpful in 
the determination of questions arising at common law, must have a re­
stricted application in the interpretation of the statutes. CouJ·ts are not 
permitted to go beyond the plain meaning of the language which the legis­
lature has used to express its intention.'' 

·whether or not any particular design or picture is a representation of the 
flag, or might appear to be a representation of the flag or colors of the United 
States or of the state of Ohio, is essentially a question of fact, and with respect 
to the enclosed printed design it must be conceded that the question of its repre­
senting or appearing to represent a flag, standard, color or ensign of the Unitell 
States or of the state of Ohio is by no means free from speculation. 

There has been no judicial determination of the scope of the application of 
this legis-lation, and I am unable to say, as a matter of law, that it would extend 
to a printed design of the character enclosed with your letter. 

I am of the opinion, on the contrary, that the mere showing of the red and 
white stripes on' a blue background with no representaticn of the stars or the 
general outline of the flag, as in the case of the enclosed design, is not such a 
representation of the flag as is comprehemled by the provisions of the penal stat­
utes under consideration. 

I therefore advise that in my opinion the placing of the printed matter upon 
such a design as the one enclosed cannot be regarded as a dolation of the prod­
sions of section 1 2:J96, of the General Code subjecting the person so printing or 
using such c1esign to the penalty prescribetl in said section. I return herewith the 
design you submitted, as per your request. 

Respectfully, 
EDWARD C. TcRNER, 

A ttorncy Geucral: 

817. 

COUNTY CHILDREN'S HOME-WHE-N DESTROYED, TRUSTEES DIS­
BANDED AND NO OTHER HOME PROVIDED-WARDS OF FORMER 
HOME ARE CAST UPO~ COUNTY CD:\IMISSIONERS-DESTITUTE 
CHILDREN. 

In the case of a children's home having been destroyed and swept away by 
flood or other casualty, its trustees having disbanded and 110 other home provided, 
the care of destitute children, including ~wrds of the former home, is cast upon 
the county commissioners to the same extent as if the home had never been estab­
lished. 

CoLUMBL's, OHIO, September 10, 1915. 

HoN. H. H. SHIRER, Secretary, Board of State Clzarities, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your request for an opinion upon a statement 

of facts as follows: 

"During the flood of :March, 1913, the rhildren 's home of :\forgan 
county was destroyed. Previous to that time a number of children had 
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been placed in foster homes by the trustees of that institution. Since the 
destruction of the home the board of trustees has been disbanded. Sec­
tion 3093, General Code, particularly states that the trustees of such a 
home are responsible for all children placed in foster homes. Inasmuch 
as the home has been disbanded, are the former trustees still responsible 
for the supervision of these children, and if not, who is?" 

Under the statement of facts presented, the children's home of Morgan 
county having been destroyed and the board of trustees of the home disbanded, 
it is my opinion that the duties resting upon the former board of trustees, which 
no longer exists, are now cast upon the county commissioners under the provi­
sions of section 3092, General Code, as amended, page 891, of the 103 0. L., as 
follows: 

"In any county where such home has not already been provided, the 
board of. commissioners shall make temporary provisions for destitute 
children by transferring them to the nearest children's home where they 
can be received and kept at the expense of the county, or by leasing suit­
able premises for that purpose, which shall be furnished, provided and 
managed in all respects as provided by law for the support itnd manage­
ment of children's homes, but if such _child be not abandoned or sur­
rendered by its parents, a complaint must first be filed with the juvenile 
court setting forth the facts as to such children, and if such court. com­
mits such children to an institution or agency for the care of children, 
then said commissioners may pay reasonable board for such child, whether 
placed in an institution or with a private family. But the commissioners 
may provide for the care a~d support of such children within their respec­
tive counties, in the manner deemed best for the interests of such children · 
which may include the payment of board for such children in a private 
home, when placed therein by an institution or society certified by the 
board of state charities as provided by section 1352-1, of the General Code, 
and they shall levy an additional tax, which shall be used for that pur­
pose only.'' 

It is my opinion therefore that the situation is the same as if a home had not 
been provided, and that until such time such a home may be provided, if at all, 
the county commissioners will be charged with the care and support of destitute 
children, as provided in Sec. 3092, G. C. 

818. 

Respectfully, 
EDWARD C.-TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN 
ffiGHWAYS. 

CoLUMBUS, Oaw, September 11, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your letters of September 7 and September 9, 1915, trans­

mitting to me for examination final resolutions as to_ the following roads: 
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"Montgomery county-Dayton-Indianapolis Rd., petition No. 978, 
I. C. H. No. 28; 

"Montgomery county-Dayton-Troy Eastern Rd., petition No. 1674, 
I. C. H. No. 487; 

"Butler county-Cincinnati-Hamilton Rd., petition No. 1307, I. C. H. 
No. 39; 

"Allen county-Lima-Delphos Rd., petition No. 1530, I. C. H. No. 127; 
''Cuyahoga county-Cleveland-East Liverpool Rd., petition No. 1389, 

I. C. H. No. 12; 
"Clermont county-Cincinnati-Chillicothe Rd., petition No. 588." 

I find these resolutions to be in regular form and am returning the same with 
my approval endorsed thereon. 

819. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

PROBATE JUDGE-WHERB JUDGE IS ILL, JUDGE OF COURT OF COMMON 
PLEAS HAS AUTHORTIY TO DISCHARGE DUT1ES IMPOSED BY LAW 
ON PROBATE JUDGE. 

The provisio11s of sectio11 1592, G. C., do 11ot confer any jurisdiction on the 
court of common pleas but the authority therein conferred is limited to the judge 
of said court and the said section is not in contravention of any provisions of 
the constitution. 

CoLUMBUS, OHIO, September 11, 1915. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 
DEAR SIR :-I have your letter of September 8, 1915, in which you state the 

probate judge of your county is now incapacitated from attending to the duties 
of his office, by reason of sickness, and that this situation is likely to continue 
for some time. You further state that under the provisions of section 1592, G. 
C., as amended in 103 0. L., page 257, your common pleas judge is ready and will· 
ing to discharge the duties imposed by law upon the probate judge, but that somo 
doubt exists as to the constitutionality of the section aforesaid. The question 
which you submit in that connection is: 

''Does the constitution of Ohio confer any exclusive jurisdiction 
upon the probate court, which by section 1592, G. C., could not be ex­
tended to the common pleas court g '' 

Section 1592, G. C., aforesaid, as amended in 103 0. L., page 257, provides as 
follows: 

''When it is made to appear to the satisfaction of a common pleas 
judge within a county that the probate judge thereof is absent therefrom 
he may perform the duties conferred upon him by law for the admission 
of patients to a hospital for the insane of the state, or when it is made to 
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appear that the probate judge is incapacitated on account of illness, or 
is absent from his county in obedience to an order issued by the governor 
of the state directing him to perform military service, he may perform all 
the duties conferred by law upon such probate judge. The record of such 
cases shall be made and preserved in the proper records of the probate 
court by the deputy clerk· thereof.'' 

It would seem that the situation, as now existing in your county, is covered 
by that provision of the foregoing section which authorizes the judge of the com· 
mon pleas court to perform all the duties conferred by law upon the probate judge, 
when the latter is incapacitated on account of illness from attemling to the duties 
of his office. In this connection it must be observed that this section does not con· 
ler, or undertake to confer, any authority or jurisdiction on the court of common 
pleas. Its only purpose is to provide a substitute judge for the probate judge, 
when conditions arise as described in said section, which make such substitution 
necessary. ... The person selected and empowered by the provisions of this section to 
act when such conditions occur, is the judge of the common pleas court. The 
jurisdiction of the probate court is not invaded in the slightest degree by the 
conferring of this authority upon a common pleas judge, nor is the common pleas 
court in any manner involved in the administration by the judge so selected of the 
duties thus imposed. 

It must. be r.emembered, as remarked by Justice Story, that a court is not a 
judge nor a judge a court, and this distinction, as well as the matter of the juris· 
diction of the two courts, seems to have been present in the legislative .minds in 
the enactment of this section. It is further provided therein that the record of 
all cases disposed of by saill common pleas judge shall be made and presen·ed in 
tlie:proper records of the probate court by the deputy clerk thereof. This provi· 
sion clea~iy divo.rces all business transacted by the common pleas judge, in the 
discharge of the duties of the probate judge, from any connection whatever with 
the business of the common pleas court. 

A brief examination of another section of the General Code, whereby juris· 
diction is expressly conferred upon the common pleas court as distinguished from 
the common pleas judge, will, I think, demonstrate this distinction more clearly. 

By the provisions of section 1589, G. C., when a probate judge is interested in 
any proceedings in the probate court, jurisdiction is conferred upon the common 
pleas court to hear and determine such matters, but in this section it is further 
provided that all original papers in such cases so transferred shall be certified to 
the common pleas court. ·.This requirement is important because it transfers com­
pletely from the probate court to the common pleas court all such cases and pro­
ceedings coming within the provisions of said section, and they thereafter become 
a part o~ the records of the common pleas court. 

In the succeeding section it is provided that upon final decision and settle­
ment, an authenticated transcript of the orders, judgments and proceedings of the 
common pleas court shall be filed and recorded in the probate court. 

When these provisions are compared with the requirements of section 1592, 
and considered in connection with the constitutional question that might be in­
volved. w~re jurisdiction conferred upon the common pleas court instead of the 
j~dge of. the court of common pleas, it would seem that the legislature intended 
the provisions of the latter section to be applied ancl administered as literally 
expre~sed. 

Another section of the code, viz., 10492, also inclicates the distinction here 
made. By the provisions of paragraph one of this section, any common pleas 
judge may take proof of wills ancl approve bonds to be given in case of the ah-
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sence or sickness of the probate judge, but the record of such act must be pre­
served in the probate court. Again, by the provisions of section 11194, G. C., 
when a probate judge in office desires to contract the marital relation, be must 
apply to the judge of the court of common pleas for his license. It could not be 
claimed for a moment that this provision conferred jurisdiction upon the court of 
common pleas to issue said license, and further said section provides that the 
record of the issuing of such license shall be made in the probate court. 

Attention may be called to the provisions of section 1593, G. C., but this sec­
tion is confined to lunacy matters, and jurisdiction as to them is not expressly 
given by constitutional provision to the probate court. Under sections 4 and 8, of 
article IV, of the constitution, jurisdiction as to lunacy matters may be conf-erred 
by law on the common pleas or probate court, or both. 

In view of the provisions of the various sections above noted, 1 think it 
clearly appears, when the legislature conferred jurisdiction upon the judge of the 
common pleas court and not upon the common pleas court, it manifestly intended 
such jurisdiction should be exercised entirely independent of any connection: with 
that court, and this conclusion applies to the section in question. When a judge 
of the common pleas court, under the provisions of said section U92, G. C., per­
forms any duty imposed by it upon him, be is required to authenticate the record 
be makes, but be does so by signing his name as common pleas judge acting a's 
probate judge, and the record is complete. 

I conclude, therefore, that section 1502, G. C., supra, confers no jurisdictioh 
upon the common pleas court under any of the conditions therein provided for, 
and that it does not invade the jurisdiction of the probate court, and is not in 
contravention of any of the provisions of the constitution. 

Respectfully, 
Enw ARD C. T UR:"'H:R, . 

Attorney Ge11cral. 

820. 

CIVIL SERVICE COMl\HSSION-APPOJNTl\fEXT OF SECRETARY-CO~UIIS­
SION;S DUTY TO CONDUCT A COMPETITlVI~ EXAMINATION-THEN 
CHOOSE FROM ELIGIBLE LIST. 

It is the duty of the civil service commissio11 to prepare an eligible list from 
which a. secretary is to be chosen; that is to be doue by competitive examinatio1t; 
the commission is to have supervision aud coutrol of such examination. 

CoLUMBt:s, OHio, September 11, 1915. 

State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of your letter of September !lth, 1915, 

requesting an opinion as follows: 

''Some two or three weeks before the old <·ivil servil"e law expired, 
I wrote you requesting an opinion as to the mauner in whil"h the new Inw 
shoulrl appoiut its secretary. The ucw law rc~uls: 

'' 'The commission shall appoint, from an eligiule list to he pre­
pared by said commission, within thirty days after its appointment, a 
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seeretary who shall be ex-officio chief examiner, whose duty it shall be, 
under the direction of the commission, to keep- minutes of the proceedings 
of the eonimission * * *' 

"Under the interpretation the commission has given it, we decided we 
would advertise ·an examination for this position and that we would in­
vite two other people, disinterested, to assist in conducting this examina­
tion, and that the list that would be created in this way the three highest 
should be certified to the commission, and they should select one of the 
three that they deemed best qualified for this position. 

"I am enclosing you a copy of a letter from Mr. Mayo Fesler. The 
experience of the former board in giving this examination over to out­
side parties entirely resulted in the annulment of the examination, and I 
feel that the law requires this commission to take the responsibility of 
creating an eligible list, and I ask you to instruct us as to what your inter­
pretation of the law is. I am enclosing the copy of Mr. Fesler's letter 
that you may be informed of his contention.'' 

As I understand it your commission, after requesting an opinion, became con­
vinced that the law was clear and cancelled your request. However, the question 
being again asked, I hasten to advise you. 

The statutes which require an interpretation are sections 486-5 and 486-12, 
G, C., amended 106 0. L., 402 and 408, which in part provide: 

''Sec. 486-5. The commission shall appoint, from an eligible list to 
be prepared by said commission, within thirty days after its appoint­
ment, a secretary * * * 

"Sec. 486-12. From the returns of the examinations the commission 
shall prepare an eligible list of the persons whose general average stand­
ing upon examinations for such grade or class is not less than the mini­
mum fixed by the rules of the commission and who are otherwise 
eligible * * *. ' ' 

The second of these two provisions is a general one not of itself applicable to 
the appointment of the secretary of the commission. However, the term ''eligible 
list,'' as used in section 486-5, is so far limited by other provisions of the act, 
such as that quoted, as in my opinion to denote as an essential element of its 
meaning the holding of a com}Jetitive examination of applicants for the position. 
That is to say, I do not think it would be lawful for the commission to prepare 
an eligible list otherwise than by holding a competitive examination. 

There are some fundamental legal principles to which attention should be 
called now at the outset of your administration which, if adhered to, will instill 
full confidence of the public in your administration of the -office. 

The duty and responsibility of administering the civil service law is placed 
upon your commission alone. Its guardianship is not entrusted to any outside per­
son or persons, nor may they dictate to you bow your affairs shall be conductetl. 

The preparation of an eligible list for secretary of the ~ommission is your 
duty under the law, and the commission would have no more right to surrender its 
supervision of such examination than it would- to ignore other plain provisions of 
the law and pick a personal favorite for its secretary. 

While the commission, if it so desires, may with propriety invite disiuterested 
citizens to assist in conducting the particular examination, it would be highly 
improper to allow any person, who had or might have any preconceived notiou 
of who ought to be your secretary, to have the slightest thing to tlo with the 
examination. 
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On the other hand, warned by the fiasco of a similar examination held under 
the old boar<l, you, who are charge<l directly by the law with the responsibility 
and under the sanctity of your oaths of office, may with even more propriety con­
duct the examination yourselves, letting the manner in which you do it and the 
results thereof speak for themselves. 

I therefore advise you that it is your duty under the law to prepare the 
eligible list from which your secretary is to be chosen; that this is to be done by 
competitive examination; that while you may invite other disintere:;ted citizens 
to participate with you, you have no right under the law to surrender all supervi­
sion or control of said examination to outside parties . 

821. 

.teespectfully, 
EDW.\RD c. TL-RXER, 

Attomey General. 

TREASURER OF STATE-E:\IPLOYES TX OFFICE ARE IX C.:LA88IFIED 
SERVICE OF STATE CIVIL SEHYICE-PHACTICABILJTY OF ASC.:I<JR­
TAINIXG :\IERIT AND FJTXESS BY CO:\IPETlTIYE EXA.\11:'\ATIO:\ 
LEFT TO CIVIL SERVICE COM:\IISSION. 

The employes in the office of the treasurer of state are not, as a matter of 
law, outside the classified service of the state civil service. 

1 t is within the province of the civil service commission to determine whether 
or not it is practicable to ascertain tile merit and fitness of such employes by com­
petitive examinations. 

CoLuMBus, 0Hro, September 13, 1915. 

The State Civil Service Commission of Ohio, Col!tmbus, Ohio. 
GENTLD!E:-r:-1 have your letter of August 25th, l!l15, rPquc~ting my opinion 

as follows: 

''The law creating classifiPd servi!'e has l>t•Pn qurstionrtl by the trPas­
urer of state, H. 'IV. ArchPr (as far as it is applie<l to his olli<'P), who 
claims that it is in ••onfiid with the IPtter an<l spirit of a law passpd b_v 
the general assemuly March 17th, 1915, aU<l known as anH•ucled sPnate hill 
No. 2!l7; and particularly that sedion of tlw said law which reads as 
follows: 

"'The trPasurer of state upon rPrt'ipt of any sul'h monpy~ shall sd 
up an account thereof, as otherwise provided by law, and shall ha,·e author­
ity to ('mploy such assistants, l'lerical ancl expert help, or other employes, 
as he may deem necessary for the proper discharge of the duties of his 
office.' 

"We would be glad to have your interpretation of the question in­
volved by the foregoing statement of facts.'' 

I am also in rPCE:ipt of a letter from the trpasun•r of state in whi<'h hl' enum­
erates the duties of the se\'Pral employes in his offi<·P. 

The term '' sueh moneys'' use<l in th(' quotation in your letter from sl'dion 1 
of amended senatP bill No. 2!l7, t>ection 24-1 of the General Code (lOG 0. L., GOO), 

refers in part to moneys paid into the treasury by bank~ for the expenses of ex-

18--Yol. II-A. G. 
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amination; to taxes paid by foreign insurance companies; to fees collected for the 
inspection of petroleum, illuminating oils, gasoline and naphtha; to charges and 
earnings received by the state institutions and by the Ohio board of state char­
ities; to expenses of operating and maintaining the bureau of inspection and super: 
vision of public offices paid in by the several counties, and the expenses of in­
specting and auditing public accounts and reports paid in by the several taxing 
districts. 

Section 8 of the civil service law, as amemled (106 0. L., 400), being section 
486-8 of the General Code, defines the classified service as follows: 

''* * * * * * * 
"(b) The classified service shall comprise all persons in the employ 

of the state, the several counties, cities and city school districts thereof, 
not specifically included in the unclassified service, to be designated as the 
the competitive class and the unskilled labor class. 

'' 1. The competitive class shall include all positions and employ­
ments now existing or hereafter created in the state, the counties, cities 
and city school districts thereof, for ·which it is practicable to determine 
the merit and fitness of applicants by competitive examinations. Appoint­
ments shall be made to, or employment shall be _gi,·en in, all positions in 
the competitive class that are not filled by promotion, reinstatement, trans­
fer or reduction, as provided in this act, and the rules of the commission, 
by appointment from those certified to the appointing officer in accordance 
with the provisions of this act. 

"2. The unskilled labor class shall include ordinary unskilled labor­
ers. Vacancies in the labor class shall be filled by appointment from lists 
of applicants registered by the commission. The commission shall in its 
rules require an applicant for registration in the labor class to furnish such 
evidence or take such tests as it may deem proper with respect to age, 
residence, physical eondition, ability to labor, honesty, sobriety, industry, 
capacity and experience in the work or employment for which he ap­
plies. * * * *" 

l am unable to agree with the contention of the treasurer of state that the 
provisions of the civil sen·ice law just quoted are, so far as the same are appli­
cable to the employes in his office, in t•onflict with the h:•tter and the spirit of the 
language quoted in your letter from section 24-1 of the General Code (106 0. L., 
500). 

The provisions of seetion 24-1, of the General Code may afford strong argu­
ment to be considered by the civil service commission in deciding whether "it is 
practicable to determine the merit and fitness'' of certain applicants by competi­
tive examinations, but it cannot be said that such employes are, solely by virtue 
of the language of said sedion 24-1 of the General Code, removed from the classi­
fied service. 

As stated to your commission in my opinions of February 1, 1915, and of 
August 7, 1915, the question of whether it is practicable to determine the merit 
and fitness of applicants for a particular position is one to be cletermined in the 
first instance by your commission. X o bard and fast rule may he laid down to 
govern every instance which may arise. The presumption, however, is that all 
poHitions, except those specifically exempted in the act, are within the competitive 
classified service unless your commission specifically finds that it is not pradicabfe 
to determine the merit and fitness of the candidates for the particular position by 
comiJetitive examination. 
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This •lPtPrmination of thP ci\·il sPn·ic•e rommission will hP suhjP•·t to rP\'iew 
iu thP L'ourts, ar11l iu this r·Oilllf'dion your attPutiou is L':tliP•l to sPdOB ~~Hi-~!J of 
thP GPBeral Co•ll' (lOfi 0. L., 41X), whif'11 re:11ls as follows : 

822. 

"TAXPAYERS' RIGHT OF ACTJOX. The right of any taxpayPr 
to bring an adion to rP~train the payment of compensation to any person 
appointed to or holding any offil'e or place of employmPnt in Yiolation of 
the proYisions of this art, shall not be limited or denied by reason of the 
fact that said offil'e or place of employment shall haYe been classified as, 
or determined to be classified as, 11ot subject to competitive examination; 
provided, howeYer, that any judgment or injunction granted or made in 
any such action shall be prospectiYe only, ancl shall not affect payments 
already made or due to such persons by the proper disbursing officers, in 
accordance with the ciYil sen·ice rules in force at the time of such pay­
ments.'' 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

TOWNSHIP CEMETERY-FORM OF BALLOT WHERE TOWNSHIP TR1'S­
TEES. DESIRE TO semnT ESTABLISH~[ENT OF SA~fF) TO ELf)CTORR 

In an election at which there is to be submitted to the electors of a township 
the proposition of establishing a tO'Wilship cemetery and levyilrg a tax therefor, 
rinder sections 3445, G. C., et seq., the proposition should be placed on the ballot 
for township officers in the followilrg form: 

1-
j Cemetery YES 

I C•m•t•ry 

---

NO 

CoLr:IIBrs, OHio, September 14, 1915. 

HoN. JoSEPH T. ::\fiCKLETHW.\IT, Prosecuti11g Attomey, Portsmouth, Ohio. 
DEAR SIR :-I aclmowlPclge reePi pt of yours of SPptem her !l, 1 !l15, as follows: 

''I will greatly appueiate an opinion from you on the following at 
an early date: 

''As the trustees of a township in this f'Ounty wish to submit to thr 
electors therPof at the election uext Xovember the question of establish­
ing a township cemetery, as pro\·idecl in section 344.3 of thP General CodP 
of this state, some quPstions arise in connection with seetion 3446 of the 
General Code, which provifles the mamwr of suhniitting the proposition 
ancl the form of the ballot. 
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''First-Section 3446, G. C., provides bow those who favor the question 
are to indicate it, but fails to state bow those opposed to it shall indicate 
their position. How is that to be clone9 
"Second-If the intention of the legislature was that the word' cemetery' 
was to be written on the ballots by those who favored it, would not all 
those ballots on which that word was not written count against the propo­
sition? 
''Third-Could not this question be legally submitted by having the 
proposition printed on the ballots (either the regular ballot for township 
officers or on a separate ballot) with the words 'yes' and 'no' printed 
thereon, thus giving to the electors a better way to indicate their wishes 
in the matter.'' 

The provision for th~ submission to the electors of a township of the question 
of levying a tax for cemetery purposes, as referred to by you, was first enacted 
March 14, 1853, 51 0. L., 496. That provision of said act pertinent to the question 
under consideration is found in section 30 of the same, and reads as follows: 

'and if a majority of the voters at any such election, shall deposit 
ballots having written or printed thereon 'tax for burying-grountl,' the 
trustees shall immediately notify the auditor of the county,'' etc. 

This provision rcmaine'l unchange<1 until the codification of 1880, when it 
was in-corporated therein as a part of sPction 1465, Hevised Statutes, in ·the fol­
lowing form: 

"antl the electors who favor the proposition shall put on their ballots 
.for. township officC'rs the wonl 'cemetery;' antl if a majority of all the 
votes given at such elPction is in favor of the proposition, the trustees 
shall procure the lands for that purpose and levy the taxes as aforesaid." 

This continuetl to be the Ia w go\·erning the matter now in question until the 
amendment of section 1465, R. S., April 2, 1906, 98 0. L., 251. Until this amend­
ment the law clearly defined the method of voting upon the proposition of tax­
ation for cemetery purposes to be to write upon the ball,ot for township offices the 
word ''cemetery'' by all those in favor of such proposition. If such number of 
electors of the township so wrote "cemetery" upon the ballots for township offi· 
cers as constituted a majority of all the votes given in the township at such elec­
tion, the levying of a tax was thereby approved, otherwise the proposition was 
defeated. 

This provision was again amended, however, in 98 0. L., 257, to read as 
follows: 

''and the electors who favor the proposition shall put on their ballots 
for township offices the word 'cemetery' and if a majority of the votes 
given at such electi9n on such proposition is in favor of the proposition, 
the trustees shall procure the lands for that purpose and levy taxes as 
aforesaid.'' 

Thus the legislature changed substantially the basis from which to determine 
whether the proposition had been approved, but continued the prescribed manner 

·of voting thereon. Theretofore, not voting at all on the proposition was in effect 
a vote against the proposition, or a negative vote, hence the lack of necessity for 
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any provi~Ion for another nwthotl of expre~~ing- a disa.pvrovul of the vroposition, 
or negati \'P ~£·nt iment. 'fhat is to say, it was sufficient then to JHOvide only an 
atlirmutive exvression on the question. 

By a ehange of the LasiH of determining. the result of such an election from 
n. majority of those voting at that election to a majority of those voting on the 
proposition, in the very nature of the case rendered it necessary that opportunity 
Le given for the expression of a negative choice. This the general assembly 
failed to expressly do, and this provision was incorporated in the General Code by 
the codifying commission in the lan~:,'llage of section 3446, as follows: 

"The electors who favor the proposition shall place on their ballots 
for township offices the word 'cemetery.' If a majority of the votes given 
at such election on such proposition is in favor thereof, the trustees shall 
procure the lands for that purpose and levy taxes as hereinbefore pro­
vided.'' 

The language here is substantially the same and under the familiar rule of 
construction will be interpreted to mean the same as the provisions of section 
1465, R. S., as amended in 98 0. L., 251, supra, and hence a continuation of the 
necessity for an opportunity of the electors to express a negative choice on the 
proposition in a manner other than by failure to vote thereon, since upon the basis 
here prescribed a failure of an elector to vote on the proposition is not in any 
sense, or in any way, a negative vote on such proposition. 

It would hardly be argued that the legislature intended that the basis of 
determining the result of the election should be changed to the number of those 
voting on the proposition, thus limiting the determination of the result to a con­
sideration of the number of those voting on the proposition only, and at the same 
time make it impossible for an elector to vote against such proposition. At least 
such an absurdity is not to be presumed. 

It was, it seems, manifestly the intent of the general assembly that if a ma­
jority of those electors voting on such proposition were favorable thereto, the 
trustees should then be authorized to procure the necessary lands and to levy the 
taxes provided therefor. By reasQn of the amendment in 98 0. L., 251, above 
referred to, so clearly changing the basis of calculation, I am, under the present 
state of the law, unable to concur in your suggestion that not to vote at all upon 
the proposition is now in effect a negative vote thereon. ·I think, however, that 
a practical solution of the question under consideration is found in your third 
question. 

The first and fundamental principle of an election is that every elector have 
a fair, adequate and equal opportunity to give full expression to his choice on 
any matter that is a proper subject of an election. I am therefore of opinion that 
the proposition of taxation for the purchase and maintenance of a cemetery shonlJ 
be placed on the ballot for township officers in the following form: 

Cemetery YES 

Cemetery NO 

that the elector may express his choice by placing a cross mark in front of that 
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statement for which he desires to \'Ote, and that the ballots should be counted i1; 
the same manner as provided for counting ballots on other questions, and if a 
majority of those so voting upon this question vote in f~wm· thereof, the same 
will thereby be approved: 

823. 

Respectfully, 
Eow ARD C. TcRNER, 

Attorney General. 

LONGVIEW HOSPITAL-INSANE PERSONS CAN 'BE TRANSFERRED TO 
LIMA STATE HOSPITAL WHEN LONGVIEW IS PURCHASED BY STATE 
-SUPPLEMENT TO OPINION NO. 688, AUGUST 5, 1915-STATE HOS· 
PITAL. 

The only way that Longview hospital would be cousidered a "state hospital" 
would be by an agreement for the rental and ultimate purchase of said property 
made between the Ohio board of administration and the county commissioners 
of Hamilton county. 

CoLUMBUS, 0Hro, September 14, 1915. 

HoN. WILLIAM H. LuEDERS, Probate Judge, Cincinnati, Ohio. 
Mv DEAR JuucE:-As explained to you when you were here recently, answer 

to your letter of August 13th was aeeidently overlooked. You ask me in this 
·letter to take up the Longview asylum matter again, which was d~alt with in 

opinion No. 688, on August 5, 191 :;, I see no reason to change that opinion. 
You further ask me in your letter to '' aseertain if there is not some other way 

in which Longview asylum, true only partly ~aintained by the state, can get the 
advantage of transfer of seventy or more dangerous insane persons to the Lima 
institution.'' 

I respectfully call your attention to the provisions of house bill No. 532, 
passed April 28, 1913, and found in 103 0. L. 754, entitled "An act to provide 
for the lease by the state of the Longview hospital and other property in Ham­
ilton county; for its use, maintenance and management, and the ultimate purchase 
thereof.'' 

Section 1 of the act grants authority to the Ohio board of administration 
and the county commissioners ''to contract for the rental and use, and to provide 
for the ultimate purchase by the state for a hospital for the insane; of the prop­
erty now owned by Hamilton county and occupied and used as the Longview 
hospital for the insane anq the county infirmary, or so much thereof as in the 
judgment of the board of administration may be needed, subject to the terms and 
conditions of this act.'' 

Section 2 authorizes the board of administration to lease said property from 
the county comini~sioners at a rental not to exceed sixty thousand dollars per 
annum, until the value of such property can be ascertained. 

Section 3 authorizes the submission of the question of value to arbitration, 
on failure of the county commissioners and the Ohio board of administration to 
agree, and provides that after the value is fixed at which the state may purchase, 
four per cent. thereof shall be the annual rental. 
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Section 4 makes provision for the payment of the rental and for the purchase 
of the property, and provides that ''upon any payment on the principal sum of 
the value of such property the rental shall be proportionately reduced." 

Section 6 of said act provides as follows: 

''Said property when rented or acquired by the state of Ohio shall be . 
used and maintained as a hospital for the insane to be known as 'The 
Longview State Hospital,' and the Ohio board of administration shall 
have all the powers with respect thereto confe~red as to the institutions 
named in section lH:~s, of the General Code, and by title 5, division 1, 
chapter 2 of the General Code.'' 

Section 7 provides for a deed when the purchase price has been fully paid. 
This is the only authority I can find that would in any way authorize the in­

mates of said hospital to be transferred to the Lima state hospital. By that I 
mean that only by an agreement for the rental and ultimate purchase of said 
property made between the Ohio· board of administmtion and the county commis­
sioners of Hamilton county would the said Longview hospital be considered a 
''state hospital.'' 

824. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

WHEN CIVIL SERVICE COMMISSION CERTIFIES PAY ROLL UPON WHICH 
SALARY W ARRAXT IS DRAWN-PERSON ENTITLED TO SUCH WAR­
RANT-WHEX CO::\fl\flSSTON FAILS TO CERTIFY, NOT ENTITLED TO 
W ARRAXT-XO ELTGTBLE LU::I'l'::l, THE INCU~IBENT OF POSITION 
::\IAY BE APPOIXTED PROVISIONALLY-PROVISIONAL APPOINT­
MENTS ARE UNDlm SECTION 4R6-14, OF CIVIL SERVICE LAW-NO 
"E::\fERGJ<}NCY" WHERE THERE IS A QUALIFIED PERSON ELIGIBLE 
FOH PROVISIONAL APPOIN'l'MENT-SALARY OF OFFICE FOLLOWS 
OFFICE-HIGHT OF E::\IPLOYE TO RECOVER COMPENSATION A) 

SUCH DJ<JpgNDS "L"POX ACTUAL PEHFORMANCE OF SERVICE-E::\I­
PLOYES DI::>CHARGED JX YlOLATIOX OF CIVIL SERVICE LAW CAN­
NOT RECOVEH CO::\fPEXSATION FROM STATE, EVEN THOUGH VA­
CANT PLACES HAVE XOT BEEX FILLED ::\fEANWHILE AND NO 
SALARIES PAID TO OTIIEH PERSONS. 

The auditor of state in issuing warrants for salary and compensation of 
persons in the classified service of the state should be guided exclusively by the 
certificate of the state civil service commission attached to the pay roll on which 
such warrant is dema11dcd. If such certificate is attached, the auditor of state may 
lawfully issue the 'l•"arrmzt; if it is not attached, he must refuse to issue a war­
rant. In neither c·uent docs the duty of tlze auditor of state to issue a warraut 
depend upo11 the /ega/it}• wzdcr the civil service law of the appointment of tlze 
person dcma11dillg its issuance, except as established b:y the presence or absence 
of such certificate. 

Except in a case of cmcrgellcy, tlze o11ly event in 'lvhich the appointing power 
ttbo1l tlzc taking effect of tlze civil service act of 1915, might, in the absence of 
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an eligible list appoint, to succeed a person who has theretofore been holding a 
pos1t1on in the classified service otherwise than by virtue of having passed a com­
petitive exaniination, a person other than such prior incumbent is when such 
ojher person has been nominated by the appointing authority to the civil service 
commission for non-competitive examination and certified by such civil servke 
commission after such examination. But if these steps have been taken such 
appointment may lawfully be made, and in that event the appointing authority is 
not obliged to p,ppoint the previous incumbent provisionally until the completion 
of the eligible list. 

Under no circumstances may an employe of the state unlawful,ly discharged 
from a civil service position recover from the state the compensation attaching to 
the position from which he was dismissed during his separation therefrom. 

The only circumstance under which the amount of compensation paid to a 
person unlawfully appointed to a position in the civil service of the state can be 
recovered from the head of the department is when such compensation was paid 
without the pay roll certificate of the civil servic~ commission, as provided in sec­
tion 486-21, G. C., as amended. 

The liability of the auditor of state upon his official bond for having issued 
a warrant upon the treasury for the payment of salary of a person whose ap­
pointment is thereafter held by the courts to have been made without authority of 
law or violation of the civil service law is, as to civil service positions, dependent 
upon compliance or noncompliance with section 486-21 requiring the certification 
of pay rolls by the civil service commission. If the auditor of state issues his 
warrant on a certified pay roll he is protected; if he issues his warrant without 
such certification, he may be held liable at the suit of a citizen. He can in no 
event be made liable at the suit of the ultimq,tely successful claimant of the position. 

CoLUMBUS, OHio, September 14, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I have given careful consideration to your letter of September 

7th, wherein you request my opinion upon the fo1lowing questions: 

'' 1. Is a person entitled to a warrant upon the treasury, who was 
appointed without his name having been certified by the civil service 
commission to the appointing power from a list of eligibles, and who 
was not an incumbent in the eivil service on the 30th day of August, 
19159 

"2. If the appointing power does not desire to retain as a provi­
sional employe an incumbent originally appointed without competitive 
examination, and holding his place on the 30th day of August, 1915, may 
he appoint another whose name has not been certified by the civil service 
commission from an eligible list 9 

"3. If there be no eligible list, may the appointing officer appoint, 
as a provisional employe, a person other than the incumbent on the 30th 
day of August, 1915~ 

'' 4. In cases where an employe, holding a position on the 30th day 
of August, 1915, under a non-competitive examination, is dropped from 
employment, without cause, pursuant to the act of May 27, 1915, but 
such employe does not commence an action in his own behalf to compel 
his reinstatement to the position, and the court in some other proceeding 
holds the act of 1\Iay 27, 1915, invalid, can such employe hold the state 
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for his salary during the time of such sevaration from his employment, 
even in the event that his position has l•een fillecl by appointment of an­
other} 

'' 5. In cases where an employe, holcling a position on the 30th day 
of August, 1915, uncler a non-competitive examination, is drovped from 
employment without cause, pursuant to the act of :\lay 27, 1915, but such 
employe commences an action at law to compel his reinstatement to such 
position, and the court thereafter holds the act of :\lay 27, 1915, invalid 
and orders his reinstatement, can the state be held for his salary during 
such time of separation from his position, even though his position bas 
been filled by the appointment of another, and such other bas been paid 
a salary during such period J 

'' 6. In the event that an employe bas been drop peel from his posi­
tion under the act of :\lay 27, 1915, and another bas been appointed to 
fill his place, and the salary of the position is paid to such other person 
on the voucher of the hcacl of the department, and thP.renfter the employe 
so dropped from his position is reinstated to his employment by reason 
of the court holding the act of :\lay 27, 1915, invalid, can the auditor of 
state, under section 270, G. C., or any other provision of law, recover from 
the said bead of the department the amount of salary so paid to the other 
person: 

''(a) In cases where the other person is appointed from a list of 
eligibles7 

''(b) Where the other person is not appointed from a list of 
eligibles, in cases where such eli_gible list exists g 

" (c) In cases where the other person is provisionally appointed 
and no eligible list exists 7 

"7. Can the auditor of state be held to be liable upon his official 
bond for having issued a warrant upon the treasury for the payment of 
the salary of a person whose appointment is thereafter held by the courts 
to have been made without authority of law, or in violation of the civil 
service laws 7 Does the auditor of state issue such wa,rrants at his periH" 

Your first question cannot be categorically answered. Under some circum­
stances a person may be lawfully appointed to a position generally in the classi­
fiecl service of the state in the manner mentioned by you, an instance of which 
I shall give in answering your second question. 

From the viewpoint of the auditor of state, therefore, it is impossible to tell, 
without further inquiry, as to whether a person appointed under the circumstances 
stated by you is lawfully appointecl undP.r the civil service rules and statutes, 
and even if such person bas not been lawfully appointed it does not therefore 
follow that be is not entitled to a warrant covering his compensation for services 
actually rendered, as I shall hereinafter point out. 

I call your attention to the positive and unmistakable provisions of section 
486-21, of the General Code (106 0. L., 415 ). This section, which is of itself au 
answer to several of the questions you present, is as follows: 

"Sec. 486-21. PAY ROLLS. After the taking effect of this act it 
shall be unlawful for the auditor of state, or for any fiscal officer of any 
county, city or city school district thereof, to draw, sign or issue or author­
ize the drawing, signing or issuing of any warrant on the treasurer or 
other disbursing officer of the state, or of any county, city or city school 
district thereof, to pay any salary or compensation to any officer, clerk, 
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employe, or other person in the c·lassified seryice unless an estimate, pay 
roll or account for such salary or compensation containing the name of 
each person to be paid, shall bear the certificate of the state civil s~rvice 
commission, or, in case of the serviee of a city, the certificate of the 
municipal service commission of such city, that the persons named in such 
estimate, pay roll or account ha,·e been appointed, promoted, reduced, 
suspended, or laid off or are being employed in pursuance of this act ancl 
the rules adopted thereunder. 

''Any sum paid contrary to the pro\·isions of this section may be 
recovered from any officer or officers making such payment in contraven· 
tion of the provisions of law and of the rules made in pursuance of law; 
or. from any officer signing or countersigning or authorizing the signing or 
countersigning of any warrant for the payment of the same, or from the 
sureties on his official bond, in an a('tion in the courts of the state, main­
tained by a citizen resident therein. All moneys recovered in any action 
brought under the provisions of this section must, when collected, be 
paid into the treasury of the state or appropriate civil divisions thereof, 
except that the plaintiff in any action shall be entitle<l to recover his 
own taxable costs of such action.'' 

This section, in my opinion, is the sole and absolute measure of the rights of 
the different officers and parties concerned in your first inquiry. 

If the civil service commission has certified to the pay roll having the nanw 
of the person in question thereon, he is entitled to warrant (provided, of course, 
he has actually rendered the services compensation for which is intended to be 
afforded to him thereby). The auditor of state is protected by such certificate. 
It is only sums paid contrary to the provisions of this section-i. e., paid without 
certificate of the civil service commission-that can be recovered under favor of 
the last part of the section, and even suc:h recovery can be made only from ''any 
officer or officers making such payment * * or from any officer signing or 
countersigning or authorizing the signing or countersigning of any warrant for 
the payment of the same, or from the sureties on his official bond;" and in no 
event can the recovery authorized by the latter part of the section be had from 
the person receiving the warrant himself. 

That this is the meaning of this section and the spirit of the entire civil 
service act in this regard is further demonstrated by section 486-29 of the civil 
service law, relating to taxpayers' right of action, which provides in part that 

''Provided, however, that any judgment or injunction granted or 
made in any such action shall be prospective only, and shall not affect 
payments already made or clue to such persons by the proper disbursing 
officers, in accordance with the civil service rules in force at the time of 
such payments.'' 

This policy is further embodied in section 486-28, which visits a penalty. for 
illegal appointment, not upon the appointee, but upon the officer violating the 
civil service rules and statutes in making such appointments. In other word~, 
throughout the civil service law there is manifested an intention to protect the 
person actuaBy rendering the service, though illegaBy appointed, and to punish 
the officer making the appointment or the disbursements; but the disbursing offi­
cers are, as already stated, protected by a certificate of the civil service com­
mission. 

For an these reasons, I answer your first question by advising that if the 
civil service commission certifies to the pay roB upon which the warrant in ques-
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tion is to be drawn, then the person in question is entitled to such warrant; but 
if the civil servil'e <•ommission does not certify thereto, he is not entitled to such 
warrant. Of course, if thl' failure of the civil service commission to <:ertify to 
such pay roll is wrongful, it may be compelled by mandamus. 

Your seeonll qul'stion involves eonsi<leration of the schedule of the civil service 
act of 1915, designated as section 486-31. I previously advised the civil service 
commission in opinions, copies of whieh I enclose herewith, that the effect of the 
sertion a.s a whole terminated the right of each person holding a position in the 
classified service who has not passed a regular competitive examination, and who 
has not been in thl' service seven years next preceding January 1, 1915, to con­
tinue in the service of the state without positive action on the part of the appoint­
ing authority. The appointing authority must certify the name of such person to 
the proper civil service commission, and such name thereupon shall be placed upon 
the proper eligible list. If such an eligible list is in existence the name is addE-d 
to the first three names thereon and certified to the appointing authority. If no 
such eligible list is in existence the name, nevertheless, must go on the eligible 
list when the same is prepared, in addition to three others; but in the meanwhile 
the incumbent in question may be appointed provisionally. 

Your question requires me to consider specifically the meaning and application 
of the following sentence in section 486-31: 

"If no eligible list exists such person may be retained as a provi­
sional employe until such time, consistent with reasonable diligence, as 
the commission can prepare eligible lists, when such position shall be filled 
as prescribed in this fwt * * * '' 

The precise question is as to whether or not the word ''may,'' as used in this 
sentence, must be read ''shalL'' In my opinion, a negative answer must be given 
to this question; but such an answer is by no means a complete answer to the 
question as you state it. Provisional appointments are regulated generally by 
section 486-14 of the law, which provides in part as follows: 

"·whenever there are urgent reasons for filling a vacancy in any posi­
tion in the classified service and the commission is unable to certify to the 
appointing officer, upon requisition by the latter, a list of persons eligible 
for appointment after a competitive examination, the appointing officer 
may nominate a person to the commission for non-competitive examina­
tion, and if such nominee shall be certified by the commission as qualified 
after such non-competitive examination, he may be appointed provisionally 
to fill such vacancy until a selection and appointment can be made after 
competitive examination; but such provisional appointment shall continue 
in force only until regular appointment can be made- from eligible lists 
prepared by the commission, and such eligible lists shall be prepared 
within ninety days thereafter. In case of an emergency an appointment 
may be made without regard to the rules of this act, but in no case to 
continue longer than thirty days, and in no case shall successive appoint­
ments be made. Provided, however, that interim or temporary appoint­
ments, made necessary by reason of sickness or disability of regular offi­
cers, employes or subonlinates shall continue only during such period of 
sickness or disability, subject to rules to be provided for by the commis­
sion.'' 

Reading this pronswn in <>onneetion with sedion 486-31 I think the follow­
ing conclusions are established: 
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The incumbent to whom section 486-31 applies is entitled to the same benefit 
as a person certified for provisional appointment by the commission after non­
competitive examination, as provided in section 486-14; but if some other person is 
chosen by the appointing authority and the civil service commission has examined 
such other person by non-competitive examination, and certified that such other 
is qualified after such non-competitive examination, then, in my opinion, the 
appointing authority may appoint the other person so certified. I do not think 
that where there is an incumbent to whom section 486-31 applies the last sentence 
of the first paragraph of section 486:14 can be so applied as to permit the appoint~ 
ing authority to make ''an emergency " * appointment " * without regard 
to the rules of this act.'' There could not be said to be an ''emergency'' 'where 
there is a qualified person eligible for provisional appointment. Of course, if the 
incumbent should be discharged for cause after having been provisionally ap­
pointed, or had been properly dismissed under the old civil service law prior to 
the going into effect of the new act, or should resign, or be ill or die, under sueh 
and similar circumstances an emergency might exist; so that I do not mean to 
say that any and all emergency appointments which may have been made imme­
diately upon the taking effect of the new act are in any sense illegal. 

Therefore, to recapitulate, it is my opinion that if the appointing power does 
not desire to retain as a provisional employe an incumbent originally appointed 
without competitive examination and holding his place on August 30, 1915, the 
only circumstance under which such desire may be fulfilled is when some other 
IJerson bas been nominated by the appointing authority to the commission for non­
competitive examination, has been given such "non-competitive examination and has 
been certified by the commission to the appointing authority as qualified therefor. 
In that event, the person so nominated, examined and certified may be appointed 
by the appointing authority in preference to the former incumbent. But in 110 

event may the appointing authority make a provisional appointment under the 
circumstances named by you without "regard to the rules of this act." In other 
words, while the word ''may'' in section 486-31 cannot be read ''must,'' yet the 
only circumstance (other than the existence of a real emergency) under which 
any person other than the incumbent can be appointed provisionally when no 
eligible list existed at the time the act went into effect is that last above described, 
namely, the certification by the civil service commission of another person as 
qualified after a non-competitive examination. 

The foregoing answer to your second question constitutes also an answer to 
your third question, which appears to be but a variation of your second question. 

Your fourth and fifth questions may be considered and answered together, 
inasmuch as both of them relate to the right of an employe of the state who has 
been wrongfully discharged from a civil service position to recover from the state 
the salary pertaining to-the position during the time he was ousted therefrom, in 
the event of the successful establishment by him of his wrongful discharge and 
his right to continue in the service. 

This general question was very carefully considered by the supreme court of 
the state of New York, appellate division, in the case of Sutliffe vs. the city of 
New York, 117 N. Y., Supp., 813. It was held therein that the civil service law 
does not destroy the distinction between an officer and an employe; that the right 
of an officer to the salary and emoluments of his office follows and attaches to the 
right or title to the office itself, whereas the right of an employe to recover com­
pensation as such depends upon the actual performance of services. In other 
words, the salary of an office follows the office, regardless of whether or not serv­
ices are performed, but the salary of an employment depends upon the performance 
of services. 
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In case an employment is wrongfully terminated, the result is called a breach 
of contract. While the incumbency of a person holdtng a civil service position 
lacks some of the elements of a contractual relation between the incumbent and 
the public, yet the remedy for its wrongful termination is the remedy as for 
breach of contract, unles the position is an office. The measure of damages for 
the breach is prima facie, of course, the amount of the compensation which the per­
son would have received had he remained in the public employment; but it may 
be shown by the public in mitigation of damages that the compensation which the 
person ought to have received has been paid to another who has actually performed 
the services, or even that the person who was wrongfully ousted from his employ­
ment has, by devoting his time to other pursuits while ousted therefrom, which he 
could not have followed had he remained in the public employment, e!lrned con­
siderable sums of money, thus reducing his actual damages. In short, the right 
of the ousted employe is to recover damages, and not to recover the compensation 
itself. 

Now the two cases presented by you relate to employes of the state. Being 
employes, their rights against the public are measured by the rule above laid 
down; and their employer being the state, their rights are unenforcible without 
special legislative sanction, because the state cannot be sued without its consent, 
and even though such consent has in general terms been given by amended article 
I, section 16 of the constitution, yet that provision is not self-executing and no 
general and permanent legislation has been passed under favor thereof. 

Again, there is no appropriation from which such liabilities of the state may 
be paid. 

It is the state, and the state alone, which woul<l have to be regarded as the 
defaulting party under the circumstances named by you, as when a state officer, 
in pursuance of law and an appropriation made therefor, makes an employment or 
any other contract he binds the state, and not himself personally. Personal lia· 
bility of any officer is not brought in question by your questions. It is not neces­
sary for me, therefore, to consider the same. I may say generally that if any such 
liability exists it could not be founded un contract, but would necessarily sound 
in tort. 

For the foregoing reasons I advise that in no event mentioned in your fourth 
and fifth questions, or in any other similar event, could an employe dischargetl 
from the service of the state in violation of the civil service law recover from the 
state the compensation which should have been paid to him after establishing his 
right to continue in the employment. Even if his place had not been filled in the 
meantime, so ·that the compensation in question had not been paid to another 
person, the same result would follow. 

For the sake of clearness I may point out that if a similar question should 
arise in the government of a city the result would be quite different, as the New 
York case which I have cited abundantly establishes; for a city may be sued in 
its corporate capacity. 

As a final conclusion, then, in connection with your fourth and fifth questions, 
I beg to advise that any claims against the state which might come into existence 
under the circumstances imagined by you could be provided for only by legislative 
appropriation. 

Part of the discussion responsive to your first question also applies to your 
sixth question. I am required by the form thereof to consider section 270, of the 
General Code. Said section provides in part that: 

''Sec. 270. • • • If a warrant for the payment of money from the 
state treasury has been illegally or improperly issued by the auditor of 
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state, or the amount of a warrant issued by him exceeds the sum which 
should have been named therein, and payment of such warrant or excess 
has been made by the treasurer of state, the auditor shall cause the amount 
of such warrant or excess to be collected and returned to the state treas­
ury without delay_ Unless the account of the appropriation from which it 
was paid has been closed, the auditor of state shall credit the amount 
collected to such appropriation; but, if such account has been closed, he 
shaH credit the amount so collected to the general revenue fund.'' 

It will be observed that this provision covers more generally the ground cov­
ered, at least in part, by the second paragraph of section 486·21, above quoted. Au 
analysis of the two provisions in connection with the present question is not out 
of place. Section 270 does not authorize, it will be observed, the collection by the 
auditor of state from the person drawing the voucher, as you inquire. In other 
words, it is merely silent in this particular. Looking to that section alone, I am 
unable to see that it warrants the recovery of any money, under the circum­
stances imagined by you in stating your sixth question, from the head of the 
department making the appointment. The statute does not itself make such head 
of the department liable therefor, and in the absence of any statute no liability 
exists. Such officer has not received the illegally expended sum, even assuming 
it to have been illegally expended. The only theory upon which, independently of 
any statute, there could be a recovery from a public officer on account of the 
payment made to a third party, where there was no direct or indirect pecuniary 
benefit to the public officer, would be that the public had been damaged by the 
illegal act, and in such event the cause of action would sound in tort and would 
certainly not be covered by section 270, of the General Code. 

Section 486-21, as I have pointed out, applies only to the recovery of pay­
ments on pay rolls not certified to by the civil service commission. The old civil 
service law contains substantially the same provisions, so that if the old civil 
service law should be held to be in effect, the same result would follow. (See 
section 486-21, 103 0. L., 710.) 

My advice to your, therefore, in answer to your sixth question is that under the 
circumstances therein named there can be no recovery from the bead of the depart­
ment by the auditor of state, whether the other person is appointed in any of the 
three ways mentioned by you or not, unless the state civil service co=ission has 
not certified to the pay roll; but if the state civil service commission has not certi­
fied to the pay roll, then there may be a recovery, agreeable to the provision of 
section 486-21, from the head. of the depat·tment or from the auditor of state, in 
an action brought by any citizen for the use of the state, regardless of the cir­
cumstances surrounding the appointment of the ''other person.'' 

For the sake of accuracy I may remark that I understand that two members 
of the present civil service commission were members of the commission appointed 
by the governor under the provisions of. the civil service law of 1913. Under all 
the circumstances, I advise that the present commission is the de jure commis­
sion under the act of 1915, if that be the law now in effect, and the de facto 
civil service commission under the act of 1913, if that act be now in effect. In 
either event the certificate of the civil service commission constitutes a protection 
to the auditor of state, and its presence or absence determines the question 
of liability under section 486-21. 

I may also add in answer to your sixth question that I have considered the 
bearing of the act providing for the inspection and supervision of public offices, 
and particularly section 286, of the General Code, as amended 103 0. L., 507. It 
is sufficient to state in this connection that, in my opinion, nothing in this sectio~ 
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or the :;;ections :;;upi•lemPntary thereto Pnlarges what would othPrwise hP the right 
of the aU<litor of ~tate or the attorney gpneral to ~oiled mouPys from tile head 
of tlze dcpartmclll under the ~ircumstanees mentione<l by you. 

I think I baYe alr<>a<ly imli~at!'d in a general wa~· what my answer to you;· 
seventh question will be. \Yithout repeating any of the <liscussion which has pre­
eeded, beg to :uh·ise, in my opinion, the auditor of state is protecte<l in the is­
suance of a warrant upon the treasury of the state for the payment of the salary 
of a person whose appointment is thereafter held by the courts to have been m:ule 
without authority of law, or in violation of the civil service rules by the certifi­
cate of the civil serviee commission. The auditor should pay no warrants for 
compensation of persons in the civil service of the state without such certificate 
attached to the pay roll, but where a certificate is so attached he cannot be lwl•l 
to answer for payment made in accordance therewith at the suit of the adver~e 
claimant to the position, e\·en though sueh a•h·erse elaimant shoul<l thereafter 
Pstablish the illegality of the appointment of the ''other pPrson. '' This stat<J­
ment applies whether the position inYolvecl is an office or an employment. If it 
is an offiee, it is well settled that thP disbursing offieer is proteete<l in making 
payments to a de facto incumbent, even though the de jure ineumbent may sen·e 
notice on him not to do so. If it is an einployment, then, as 1 h:n·e pointed o•Jt, 
the right to recover the compensation as such is clependent upon the actual ren­
dition of the sen·ires, ancl a wrongfully ousted employe <>ould not, therefon', 
recover from the disbursing .officer or on his offieial bond. 

The above remarks apply primarily to imaginary suits brought by the ulti­
mately successful claimant of the position. Save under section -!86-21, of the 
General Code, however-, no cause of aetion against the auditor of state as a clis­
bursing officer could, under any circumstances, arise in favor of the state itself 
or of any person other than such claimant. 

I feel constrained to make two general ohsen·ations in connec-tion with the 
whole foregoing opinion: 

In the first place, the new civil sen·ice law, and particularly section 8 thereof 
(section 486-8 of the General Code), materially <·hanges the line of demarcation 
between the classified and the unclassified !-lervic-e of the state. In those <·asPs in 
which the unclassified service has been thus e11larged, as compared with that sen·­
ice as it existed under the former law, an appointment may, of course, lawfull~· 
be made under the new act, assuming it to be in effect, without regard to eligible 
lists and without regard to whether or not the incumbent of the position prior to 
August 30, 1915, was in the classifipd or unclassified sen·ice or had taken a com­
petitive or non-competitive examination, or no examination whatsoever. 

In the second place, I wish to observe that I have given this opinion to ~-ou 
as an accommodation in appreciation of your position in the matter. However, 
it deals almost entirely with imagi11ary questions. Actual questions, should thf'y 
arise, may present features not consiclPrc:><l in this opinion, ancl for that reason I 
wish to warn you that the foregoing opinion is only entitlecl to that weight, even 
as the advice of one administrative offirer to another, whieh should be accorded to 
any expression of view on purely moot questions, ancl should be stridly limited 
to the assumed facts as you have statecl them. 

Respectfu1ly, 

EDWARD c. TL"R:s"ER, 

Attomey General. 
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825. 

NORMAL SCHOOL COI111IISSION TO SELECT SITE FOR SCHOOL IN EAST­
ERN OHIO-NO APPROPRIATION FOR EXPENSES OF COl\IIIIISSION IN 
REGULAR APPROPRIATION BILLS-NO E:l!ERGENCY WITHIN PRO­
VISIONS OF SECTION 2313, G. C., 106 0. L., 182-EMERGENCY BOARD 
WITHOUT AUTHORITY TO PAY SUCH EXPENSES. 

The fact that an act providing for the rendition of gratuitous services by the 
members of a commission authorizes them to be reimbursed for their actual Gild 
necessary expenses, but fails to appropriate therefor, together with the failure of 
the general assembly to make provision for such expenses in the regular appro­
priation bills, does not constitute an "emergency requiring the exp;nditure of 
money not specifically provided by law" within the meaning of section 2313, G. C., 
as amended, 106 0. L., 182; consequent/:,•, the emergency board may not set aside 
a part of its appropriation for the payment of such expenses. 

CoLUMBUS, OHio, September 14, 1915. 

HoN. A. V. DoNAHEY, Auditor of State~ Columbus, Ohio. 
DEAR Sm:-Your letter of September lOth, just received, requests my opinion 

as follows: · 

''At a conference held at the governor's office today, being present 
the normal school commission to select a site for normal school in eastern 
Ohio, under an act of May 27, Hn5, hereto attached, and the auditor of 
state, it was discovered that the enabling act creating the commi-ssion did 
not carry any appropriation for necessary expenses of such commission. 
Neither do the appropriation bills carry any such appropriation. 

"Would it be lawful, under sections 2312 and 2313, G. C., for the 
emergency board to appropriate money to pay the necessary expenses of 
this commission while performing the duties enjoined upon them by 
statute1 There is no way that the expenses of this commission can be 
met except by an emergency appropriation. 

"Would the contingent fund appropriated to the governor of Ohio 
be applicable for this purpose?" 

The act providing for the appointment of a commission to establish one addi­
tional normal school and to provide for the maintenance thereof, expressly pro­
vides that: (106 0. L. 490.) 

''The members of said commission shall serve without compensation, 
but shall be paid their reasonable and necessary ·expenses while in the 
discharge of their official duties.'' 

and that such members shall be appointed and commence the discharge of their 
duties "within thirty days after the passage of this act" (which must be under­
stood, of course, to mean the date on which the act becomes effective). 

The emergency board is now governed, inter alia, by sections 2312 and 2313 
of the General Code, as amended 106 0. L. 182. 

Section 2313, 'll.s amended by said act, provides as follows: 

·"In case of any deficiency in any of the appropriations for the ex­
penses of an institution, department or commission of the state for any 
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biennial period, or in case of an emergency requiring the expenditure of 
money not specifically provideu by law, the trustees, managers, directors 
or superintendent of such institution, or the officers of such department 
or commission, may make ~ppliration to the emergency board for authority 
to create obligations within _the H<"Ope of the purpose for which such appro· 
priations were made or to exppnu money not specifically provided for by 
law. Such applicant shall fully set forth to the secretary in writing the 
facts in connection with the case. .As soon as can be done conveniently, 
the sPcretary shall arrange for a meeting of the board, and shall notify 
the applicant of the time and plare of the meeting anu request his pres­
imce. No authority to make such expenditures shall be granted with the 
approval of less than four members of the board, who shall sign it.'' 

This section standing by itself amounts to nothing. :Machinery necessary 
to its complete execution is found in sections 2313·1 and 2313·2, as enacted 103 
0. L. 445, which were not in anywise amended in 1915. These sections provide 
as follows: 

''Sec. 2313-1. The written authority provided for in section 2313 
shall specify the amount in which anu the purposes for which obligations 
may be created as therein provided. It shall be filed with the auditor 
of state and he shall open an account in his office in accordance therewith 
for the payment of any obligation authorized as provided in section 2313. 
The applicant receiving such authority shall issue proper vouchers to the 
auditor of state, as provided by section two hundred and forty-four of the 
General Code. Upon receipt of such vouchers the auditor, if satisfied as 
provided in said section that the claim presented is due and payable, 
shall draw his warrant on the treasurer of state against any appropriation 
for the uses and purposes of the emergency board. 

''Sec. 2313·2. The general assembly may provide at the time of mak­
ing the appropriations for the expenses of the. various institutions, com­
missions and departments of state a contingent appropriation for the uses 
and purposes of the emergency board. Such appropriation unless other­
wise specifically provided by law shall be applied exclusively to the pay­
ment of deficiencies in other current appropriations as provided by sections 
2312, 2313, 2313·1. Except as pr.ovided in said sections, no officer, board, 
commission or department of state shall have authority to create any de­
ficiency, nor to incur any indebtedness on behalf of the state. The emer­
gency board provided for in said sections may not in any biennial period 
authorize the expenditure of any sum or sums of money exceeding in the 
aggregate the amount appropriated for its uses and purposes as herein­
before provided.'' 

It will be noted that there is an inconsistency between section 2313 in its 
present form and the two supplementary sections above quoted, in that section 
2313 empowers the emergency board to authorize a state department to create 
obligations within the scope of the purpose for which an appropriation has been 
made or to expend money not specifically provided for by law; whereas, section 
2313·2 expressly provides that the general appropriation for the uses and purposes 
of the emergency board shall be applied "exclusively to the payment of de· 
ficiencies in other current appropriations.'' 

This discrepancy is explained by noting the changes that were made in sec­
tion 2313 by its amendment of 1915. .As it. stood prior to such amendment it em­
powered the emergency board merely to authorize the creation of obligations 
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within the sropl' of thl' purpose for which an appropriation had been made when, 
on account of any ''unforeseen emergem·y ·' happening ''when the general 
assembly is not iu session,'' the further creation of obligations against such ap­
propriation would ereate a '' <lefieiency'' therein. 

The power to authorize the incurring of further obligations was thus much 
more limited under the law of 1913 than it is under the present statute, for the 
law of 1913 made no attempt to empower the emergency board to authorize the 
expenditure of money ''not specifically proYided for by law,'' as does the present 
section. 

A Yery nice question is thus raised as to whether or not the subsequent 
·enactment of amended section 2313 has any effect upon the unamended section 
2313-2, so as to make the appropriation for the uses an<l purposes of the emer­
gency board antilable for the payment of expenditures ''not specifically provirled 
for by law'' but allowed by the emergency board, as well as for the payment of 
''deficiencies in other eunent appropriations'' when permitted by the order of 
the emergency boarcl. 

I entertain graye doubts as to whether the emergency hoard has any power 
to permit or authorize the disbursement of its appropriation in payment of ex­
penditures ''not specifically provided for by law'' but aJlowed by it, not only 
because section 231:3-2 does not in terms permit such expenditures, and because 
further the change in section 2:313 is scarcely, in my opinion, sufficient to affect 
the meaning of section 231:l-2 (my reason here being that an amendment by im­
plication cannot, in my judgment, haYe the effect of creating a new or enlarged 
power); but also for the reason that there is serious doubt, iu my mind as to 
whether the distinctly new matter in section 2313 is -constitutional. 

However, I observe a less fundamental ground upon which it is possible to 
base an· answer to your question. I call attention to the fact that the emergency 
board may act in the e lass of eases now. under examination only ''in case of au 
emerge11cy requiring the expenditure of money not specifically provided by 
law >:) l) " 

If the constitutionality of this part of sections 2313 can be sustained at all, 
it must be upon the basis of a rather narrow meaning of the word ''emergency,'' 
for section 22 of article II of the constitution provides that 

'' No money shall be drawn from the state treasury except in pursuance 
of specific appropriations made by law.'' 

and while an appropriation of a sum 'for contingencies related to the purposes 
for which appropriations were made may perhaps be justified as not constituting 
a delegation of legislative power, it is clear that a law committing to an admin­
istratiYe tribunal the authority, upon its own motion and in any and all classes 
of eases, to appropriate money for a purpose for which the general assembly has 
failed to appropriate anything would be an unconstitutional delegation of legis­
lative power. 

I am, therefore, of the opinion that the word ''emergency'' must be strictly 
construed, and as between two possible meanings thereof the narrower must be 
chosen, and one so broad as to do probable violence to the constitutional prin­
ciples referred to must be rejected. 

The exact and primary meaning of the word ''emergency'' denotes a sudden, 
unexpected happening. There is at least much less apparent conflict between 
the statute and the constitutional principle to which I have referred, if the former 
be so interpreted as to be limited to cases where the general assembly when in 
session failed to provide the money in question because the necessity therefor 
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could not be foreseen at the time; or, stated conver~ely, l'a~es in which the neces­
sity requiring the expenditure of money di<l not exist whl'n the legislature wafl 
in session and l'Ould not ha,·e been foreseen when the legislature acted. 

It is my opinion that the word '' emergeney'' must be so interpreted, au<l 
that such au interpretation, besides being required in order to save the statute 
from rejection on <·oustitutional grounds, is the obvious and primary meaninv, 
thereof. · 

It is my opinion, therefore, that any condition the existence of which couhl 
have been as readily seen and provided against when the legislature was in session 
as at the time the application was made to the emergency board, cannot con­
stitute an "emergency" within the meaning of section 2313. 

In another view of the case, the "emergency," in order to satisfy section 
2313, must be one of a character apparently requiring immediate appropriation 
of money. For example, where authority to bind the state by the creation of 
contractual obligations is necessary in order to meet the conditions, an emer­
gency under other proper circumstances might be said to exist; whereas, if the 
particular activity can be carried on as well without the immediate appropriation 
of money as with such appropriation, no emergency can be said to exist. The 
principle running through the entire field is that of strict construction of these 
statutes, and the presumption that whatever call be sufficiently provided for by 
direct legislation is not to be regarded as having been committed to the emer­
gency board. 

Now with respect to the precise question which you submit, it cannot be said 
that the legislative purpose embodied in the main act would fail if the allowance 
which has been requested is not made. As a matter of fact, an appropriation 
would not have given to the members of the commission to establish the proposed 
new normal school (II!}' additional substa11tive rights whatever. They are just as 
much entitled to be reimbursed for their actual and necessary expenses under the 
law as it now stands as they would have been had an appropriation been made for 
that purpose. The only difference between their present situation and the one in 
which they would have found themselves hail the legislature made an appro­
priation, is that the reimbursement of their expenses must await a subsequent 
appropriation instead of being provided for in the remedial sense by an existing 
appropriation. 

The members of the eommission may proceed in the discharge of their duties 
and incur expenses. They have the right to expect that the next session of the 
general assembly will make an appropFiation to reimburse them (an<l in making 
such appropriation such session coula aet by a mere majority vote, because it is 
not unlawful for them to incur the expl'nses as it would be unlawful for them 
to undertake to bind the state by contract. This <listinction is not to be for­
gotten). 

On the other hand, the state has the right to expect from the ml'mbers of 
this commission, who have accepted appointment as such, that they will serve 
anii perform their iiuties, regardless of the failure of the h~t,rislature to make the 
appropriation. 

It will not, therefore, be presumed that the main law cannot lw rarried into 
effect because of the failure of the legislature to make the appropriation, anii in 
point of fact I do not suppose that it can be seriously eonten<le<l that any such 
result will ensue. 

I am of the opinion, for all the foregoing reasons, that the PlllPrgency board 
mav not lawfully appropriatP mone_v to pay the neressary expenses of the <'0111· 

mi;sion about which you inquire. I <lo not agree with you that there is no wa_v 
that the expenses of this commission can be met except by an emergency appro-
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priation, but point out that, as I have heretofore stated, these expenses can be 
provided for just as easily by the uext eession of the general assembly as they 
could have been by the last session thereof. 

I am further of the opinion that the contingent appropriation for the use 
of the executive department cannot be applied to this purpose. Without going 
into detail it is sufficient to state tltat the commission is no part of the 1 'executive 
department'' as that phrase is used in the appropriation bill. 

826. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF DEPUTY STATE SUPERVISORS OF ELECTIONs-NOT RE· 
QUIRED THAT ONE BE A REGISTERED ELECTOR TO QUALIFY TO 
SIGN A REFERENDUM PETITION-MERE FAILURE OF NAME FOUND 
UPON A PETITION TO APPEAR UPON REGISTRATION LIST IS NOT 
PER SE SUCH INSUFFICIENCY AS ELECTION BOARD IS REQUIR.ED 
TO ESTABLISH IN COURT-QUALIFICATION OF SIGNERS-WHAT 
ELECTOR MUST PLACE UPON PETITION-RESIDENCE, STREET NUM· 
BER, WARD, PRECINCT IN INK, EACH SIGNER FOR HIMSELF. 

Boards of deputy state supervisors of ·elections in counties containing cities 
wherein general registration of voters is required by law, are not required by the 
provisions of section 5175-29i, G. C., 106 0. L., 295, to proceed to establish in 
the court of common pleas the insufficiency of signatures upon referendum peti­
tions, which" are in every other respect regular and sttfficient, by reason of the 
fact alone that the names of such persons do not appear upon the registration 
lists. 

Under the provision of the same section deputy state supervisors of elections 
are required to proceed to establish the insufficiency of all those signatures on those 
petitions in wftich the street and number are inconsistent with the ward and pre­
cinct as therein stated. 

Boards of deputy state supervisors of elections are required, by the pro­
visions of this section, to return the parts of the petition transmitted to them 
by the secretary of state not later than fifty days before the election. A retention 
of such parts of petitions, however, beyond this limit, would not of itself invalidate 
such petitions. 

CoLUMBUS, 0Hro, September 15, 1915. 

HoN. RoBERT P. DuNCAN, Prosecuting Attorney, Columbus, Ohio. 
DEAR Srn:-I acknowledge receipt of yours under date of September 13, 1915, 

as follows: 

"As legal adviser of the board of deputy state supervisors of elec· 
tion, of Franklin county, Ohio, this board has submitted to me several 
questions on which I desire your opinion, owing to the fact that the ques­
tions are of state wide interest and importance and that prosecuting at­
torneys of other counties will be asked to give opinions on the same. 

"Referring to section 5175-29i, as amended 106 0. L., 295: 
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''1st. Is it necessary for the board, in addition to reporting to the 
secretary of state the names appearing on initiative and referendum peti­
tions which are not upon the registration lists, to proceed to establish the 
insufficiency of such signatures in an action before the court of common 
pleas by the method provided in that section] 

'' 2d. Shall this board proceed to establish the insufficiency of signa­
tures where the signer has filled in the correct address from which he is 
registered but where the ward and precinct filled in are incorrect, i. e., 
do not correspond to the address given; also where the signer has filled in 
the correct ward and precinct from which he is registered, but the ad­
dress filled in does not correspond with the ward and precinct7 

''3d. Must this board return the petitions to the secretary of state 
fifty days before election with a certification of the total number of suf­
ficient signatures thereon, or may this board retain these petitions and 
withhold this certification until forty days before the election, which is 
the limit within which to prove the insufficiency of signatures~" 

Your inquiry involves a consideration of the following constitutional and 
statutory provision. That part of section lg of article II of the constitution, 
which reads: 

''" * * Any initiative, supplementary or referendum petition may 
be presented in separate parts but each part shall contain a full and cor­
rect copy of the title, and text of the law, section or item thereof sought 
to be referred, or the proposed law or proposed amendment to the con­
stitution. Each signer of any initiative, supplementary or referendum 
petition must be an elector of the state and shall place on such petition 
after his name the date of signing and his place o£ residence. A signer 
residing outside of a municipality shall state the township and county in 
which he resides. A resident of a municipality shall state in addition to 
the name of such municipality, the street and number, if any, of his resi­
dence and the ward and precinct in which the same is located. The names 
of all signers to such petitions shall be written in ink, each signer for him­
self. To each part of such petition shall be attached the affidavit of the 
person soliciting the signatures to the same, which affidavit shall contain 
a statement of the number of the signers of such part of such petition 
and shall state that each of the signatures attached to such part was made 
in the presence of the affiant, that to the best of his knowledge and belief 
each signature on such part is the genuine signature of the person whose 
name it purports to be, that he believes the persons who have signed it 
to be electors, that they so signed said petition with knowledge of the con­
tents thereof, that each signer signed the same on the date stated opposite 
his name; and no other affidavit thereto shall be required. The petition 
and signatures upon such petitions, so verified, shall be presumed to be in all 
respects sufficient, unless not later than forty days before the election·, 
it shall be otherwise proved and in such event ten additional days shall 
be allowed for the filing of additional signatures to such petition. • * "'' 

Section 5175-29i G. C., 106 0. L., 295-296: 

''As soon as the board of deputy state supervisors of elections of a 
county receives the parts of the petitions transmitted by the secretary 
of state, it shall keep the same open to public inspection until the time 
it is required to return the same to the secretary of state. 
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''In any county containing a city or cities wherein a general regis­
tration of voters is required by law, the board of deputy state super­
visors of elections of such county shall carefully compare the names of 
the electors who signed the parts of the petition and who reside in such 
city, or cities, with the registration lists. If any names appear on the 
parts of the petition which are not upon the registration lists, such 
board shall, unless satisfied that the petitioner in question is an elector 
of said county and qualified to sign the petition, make a note thereof 
in its report to the secretary of state. It shall also scrutinize all parts 
of the petition, whether from a city or other political subdivision within 
the county, for repetition of signatures, illegal signatures and for the 
omission of any of the formal or other requisites set forth in the con­
stitution. If said board shall fincl any signature or signatures insufficient, 
it shall make a note opposite such signature or signatures to that effect, 
and notify the person or persons who solicited such signatures, or other 
person or persons interested in the circulation of the part of the peti­
tion containing such signatures, or the insufficiency of the same. 

"The board of deputy state supervisors of election of said county 
shall proceed to establish the insufficiency of such signatures in an 
action before the court of common pleas of such county, which must be 
brought within three clays after the aforesaid notice is served and heard 
forthwith by the judge of said court, whose decision in the case shall be 
final. In counties having more than one judge of the court of common 
pleas, it shall be the duty of the presiding juclge to designate the judge 
before whom such action shall be brought. If the signatures are ad­
judged sufficient they must be included with the others by the board of 
deputy state supervisors of election of the county; if they are found in­
sufficient they shall not be so included. 

''The petition and signatures upon the parts of the petition, prop­
erly verified, shall be presumed to be in all respects sufficient, unless not 
later than forty days before the election their insufficiency shall be 
proved, as herein provided, and in such event ten additional days shall 
be all6wed by the secretary of state after such petition or parts of peti­
tion have been returned, for the filing of additional signatures to such 
petition. 

"Within twenty-fin days after the date when the parts of the peti· 
tion were transmitted to it by the secretary of state, but not less than 
fifty days before the election, said board shall return the parts of the 
petition to the secretary of state, with a certification of the total num­
ber of sufficient signatures thereon. The number so certified shall be used 
by the secretary of state in determining the total number of signatures 
to the petition, which he shall record and announce. The signatures to 
the petition and parts of the petition when so certified, shall be in all 
respects sufficient.'' 

It may first be observed that the manifest and sole purpose of the provisions 
of section 5175·2!li G. C., supra, is, in the last analysis, to restrict the authority 
of the secretary of state in his determination of the sufficiency of the petitions 
referred to to a consider~tion only of those signatures thereon, the legality of 
which shall have been determinecl in the manner therein prescribed and to 
Hafeguard the authority of the people in initiative and referenilum matters 
against fraud. 

Referring to your first inquiry, it will be noted that section 5175-2\li G. C., 
supra, as to cities in which there is general registration of voters, provides that: 
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''If any namps appl'ar on thP parts of thl' pl'tition whil'lt arl' not 
upon thP rl'gistration 'lists, su<'11 hoard shall, uniPss sati~fied that thl' 
petitionPr in quPstion is an PIPdor of saicl c·ounty :t1ul quaJifipcl to sign 
the petition, makp a note thereof in its rPport to thP sl'erc.'tary of state.'' 

If we consicler this pro\·ision alone, it might he argue>cl that as to this par­
tic·ular class of namPs there is confPrred upon the boarcl of deputy state super­
visors of elections no further authority or •luty in regard thereto than that whic•h 
is therein pxprPssly stated. It will also lw noted that further along it is pro­
vided, 

''The board of deputy state suppn·isors of elections of said county 
shall prOCPP•l to establish the insuttieieney of sueh signatures,'' etr. 

If the antecedent of ''such'' in this provision is all the signatures to which 
referenee is made in the preceding paragraph, it would appear to follow that, 
without question, the board should proceecl to establish the insufficieney of all 
those signatures which do not appear upon the registration list, unle>ss from other 
sources of information the bolird is satisfied that the person whosP namp appears 
on thP J•Ptition is an ele>rtor of. the eounty ancl qualifiecl to sign sueh pe>tition. 
On the eontrary, if the term "such" relates only to a part of those signatures 
referred to in the preceding paragraph, then it may be argued with force that 
the duty to proceed to establish the insufficiency of signatures relates only to 
those classes of names the insuffieiency of which arises from eauses other than 
from a failure to appear upou the registration lists. 

Au examination of the eonstitution ancl statutes, however, fails to disclose 
any requirement that to be legally qualified in signing an initiative, supple­
mentary or refPrendum petition, one must be a registered elector. Therefore, the 
failure of the name of an eleetor who is qualified to sign a petition to appear 
upon a registration list, cannot be iu any sense said to render the signature of 
such elector insufficient. While such name may, by reason of this fact, be the 
subject of lnquii'j, iL is nut fur that alone insufficient. 

While no useful purpose to be served by making note of the fact that a 
name does not apJlear upon the registration list in the report required to be made 
suggests itself, in view of these considerations ancl the constitutional provision 
that ''the petition ancl signatures upon such petitions, so verified, shall be pre­
sumed to be in all respects sufficient, unless not later than forty days before the 
election, it shall be otherwise proved * "' * , '' I am of the opinion that the 
mere failure of a name found upon a petition to appPar UJlOn the registration 
list, is not of itself such an insufficiency as the board of elections is required to 
proceed to establish in court. 

Considering your ~econd question, it may he said that the requisites of a 
legal and sufficient signature to an initiative, supplementary or referendum peti­
tion are dearly set forth in the constitutional provision abo,-e quoted, in the 
following language: 

''Each signer of any initiative, supplementary or referendum peti­
tion must be an eleetor of the state and shall place on such pe>tition after 
his name the date of signing and his plare of resicle>nce. A signer re­
siding outside of a municipality shall state the township :mel county in 
which he resides. A resident of a munieipality shall state in addition to 
the name of surh munieipality, the street and number, if any, of his 
residence and the ward and preeinct in which the same is located. The 
names of all signers to such petitions shall·b<> written in ink, each signer 
for himself.'' 
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In an opinion of my predecessor, Hon. Timothy S. Hogan, under date of July 
17, 1913, found at page 1356 of the reports of the attorney general for 1913, it 
was held that under this provision each signer was required to fill in all the above 
constitutional requisites to a valid signature himself and that the same might 
not be filled in by a second party. 

The further information as to place of residence is just as essential to cer· 
tainty of identity as is the name of a signer and in every case indispensable in 
determining the qualification of persons, whose names appear upon the petition, 
to sign the same. 

In reference to the ward or precinct of those voters who reside in cities, it 
might be said that if the street and number be stated, the board of elections would 
thereby have knowledge of the ward and precinct. To this it may be said that 
this information is not intended solely for the use of the deputy state supervisor 
of elections, and in the adoption of this provision of the constitution, the people 
have chosen to place upon the signer the obligation of the responsibility of setting 
forth the required information correctly, and it is no part of the duty of the 
board of deputy state supervisors of elections to make any correction or altera· 
tion, or to undertake to harmonize any inconsistencies therein. It is not sufficient 
that as a matter of fact a signer lives at a certain number, street, ward and pre­
cinct of a given city, but that his signature upon a petition be sufficient and 
valid, each and all of these matters must there correctly appear in the prescribed 
form. 

The authority for initiation and referendum is founded solely upon the peti­
tion and upon the face of the same must that authority correctly and regularly 
appear without correction or alteration by a party other than the signer. 

I am therefore of the opinion that if upon a comparison it be shown that 
the street and number, as stated upon the petition, is inconsistent with the ward 
and precinct therein set forth, the board is required to proceed to establish the 
insufficiency of such signature. 

Your third question involves a consideration and construction of the fourth 
and fifth paragraphs of said section taken together. 

The fourth paragraph aforesaid provides that the petition and signatures 
shall be presumed sufficient when properly verified unless not later than forty 
days before the election it shall be otherwise proved. 

Standing alone, this paragraph would seem to authorize proceedings to test 
the sufficiency of petitions to continue until within forty days before the election. 
That is to say that the proceedings authorized by this section might continue 
until said date. But paragraph five aforesaid provides that not less than fifty 
days before the election the parts of the petitions shall be returned to the secre­
tary of state with a certification of the total number of sufficient signatures 
thereon. The number so certified shall be used by the secretary of state in de­
termining the total number of signatures to the petition which he shall record 
and announce. 

The duties imposed by these provisions of said section must be performed 
by the secretary of state prior to forty days before the election. They must be 
done before that time in order that it may be fully ascertained and determined 
that the petition is sufficient. If found insufficient from lack of names, then ten 
day's additional time shall be allowed by said secretary for the filing of addi­
tional signatures. Manifestly this could not be done if the various boards of 
deputy supervisors of elections were not required to return said parts of petitions 
at such a time prior to the limit (forty days) as to enable this work to be finished 
by the secretary of state by that time. The legislature, therefore, has fixed the 
time for the return of said parts of the petition at not less than fifty days before 
the election, thus giving the secretary of state an interim of at least ten days 
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within which to complete the remaining work of determining the total number 
of signatures and recording and announcing the same, as provided in the last 
clause of said paragraph five. 

I conclude, therefore, that each board of deputy supervisors of election is 
required to return the parts of the petition transmitted to it not less than fifty 
days before the election. The fact, however, that the deputy state supervisors 
of elections had held the petitions beyond the fifty-day period, would not in­
validate the petitions. 

I have held this opinion until today in order to get the benefit of decisions 
of the judges of the courts of common pleas on matters touching your inquiries. 
I enclose herewith a copy of the journal entry showing the ruling of Hon. Henry 
W. Coultrap, judge of the court of common pleas of Vinton county, Ohio. I had 
been promised a copy of the opinion of Judge Estep of the Cuyahoga county com­
mon pleas court by this morning, but the same did not arrive. 

I have indicated above, so far as applicable to your questions, the duties of 
the deputy state supervisors of elections in presenting the matters to the judge 
of the court of common pleas. So far as deputy state supervisors of elections 
are concerned, the final decision as to what constitutes a sufficient signature rests 
with the judge of the court of common pleas and that will vary in the different 
jurisdictions. While Judge Coultrap has held that the writing in of the residence 
and date of the signature, by a person other than the signer of the petition, in­
validates the signature, I am informed that Judge Estep has held directly opposite. 

· Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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827. 

BOARD OF EDL'CATIOX-DUTY UPOX Sl:SPEXDIXG A 5CHOOL TO TRANS­
FER PUPILS TO ANOTHER SCHOOL-A ... ""'Y Sl:SPEXDED SCHOOL JfA Y 
BE RE-ESTABLISHED WHENEVER PUPILS QUALIFIED TO ATTEND 
THE SCHOOL IN Sl:SPEXDED DISTRICT Xl::\IBER TWELVE OR MORE 
-RE-ESTABLISH:\IEXT :\IAY BE CARRIED Ol:T AT ANY TIME WHEN 
ENROLLMENT 5HOWS REQUIRED NV:\IBEH. 

The local board of education of a school district is the "suspending authority" 
referred to in the latter part of section 7730, G. C., as amended in 106 0. L., 398. 

Where the resolution of a ·county board of educatiot~ was passed Prior to 
August 26, 1915, the date when section 7730, G. C., as amended bet:ame effective, 
but subsequent to the date of the passage of the act of the general assembly amend­
ing said sectio11, which resolution directs that certpin schools shall be suspended 
and that the suspension shall be carried into effect after said amendment shall 
become effective, such action of the cozmty_ boar(/ taken in connection with the 
action of the local boards suspending said schools in the manner reqtiired by said 
section 7730, G. C., as amended, is a substantial compliance w;ith the requirements 
of said a111e11ded section and such proceedi11gs are legal. 

Under provision of sectio11 7730, G. C., as amended, any suspended. school 
may be re-established in the man11er provided in said section whenever the number 
of pupils, who under the provisions of section 7681, G. C., as amended in 106 0. L., 
489, are qualified to attend the schoo~ in the suspended district when the same is re­
established and who are enrolled in another school or schools to which they have 
been transferred by order of the board of education, is twelve or more. 

The local board of education may !aile the necessary steps to re-establish a 
suspended school as required by provision of said section 7730, G. C., as amended, 
at any time the school enrollment of said suspended district shows the required 
number of pupils. . 

CoLUMBL'S, Omo, September 15, 1915. 

HoN. FRANK B. GRov~:, Prosecuting Attomey, Cadi:::, Ohio. 
DEAR Sm:-I have your letter of September 4th in which you request my 

opinion as follows: 

''I desire your opinion upon a question ar~smg under section 7730, 
G. C., as amended :\lay 2i, Hl15, antl effective August 26, 1915. 

'' J shall not take the spaee to quote said section in full, but only the 
parts necessnry to state my question. Said section, in part, provides: 
'When the aYerage daily attendance of any school for the preceding year 
has been below ten, such school shall be suspended and the pupils trans· 
ferred to another school or sehools when directed to do so by the county 
board of education.' 

"On August 16, 1915, our county board of education passed by a 
unanimous \'Ote a resolution of which the following is a copy: 

'' 'Resoh·ed, That it is the will of the county board of education 
that the schools known as Oakdale and Beech Point in Athens township, 
Lower Crah Orchard in Freeport township, Xo. 2 in German township, 
Ureal's in Xorth township, and Xo. i in Shortereek township, be sus­
pended an<l that the suspension shall be rarried into effe<'t after section 
7i:l0 of the laws passed by the eighty-first genc>ral assembly shall becomp 
effedive.' 

"I am iuformetl that the county board took such action on August 
16, in order that the local boards of the above-named districts might know 
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as ~oon as HPI'tion 7i:l0 l>e<·ame pffedivP on August 2fl, that the county 
boarcl wbht>cl ~uc·h loc·al boards to sUsJ>encl tlw abo\·e·namecl clistri<'ts; and 
ht>n<·e would l<now at tlw earliPst opportunity what •listrid ~··hools woulcl 
be clirede<l to l1e snspen<l!'cl by thP <·Otmty lwarcl. 

''X otice of alJOve resolution was sPnt to the lo•·al boa rob of al1ovc 
RchooiH, awl sai<l uamccl ~•·l10ols wen• ,U,pPwlecl !Jy the loc·al !Joar<ls, a..t­
ing in pursuan~e to the dire<·tion of thP county boarcl given in above reso­
lution. Such suspensions hy the lo~al hoar<ls werp made aftPr August 
2u, 1915. 

"Section 7730, G. C., as so amended, further provides: 
'' 'Provided, however, that any suspended school as herein provided, 

may be re-established by the suspending authority upon its own initiative, 
or upon a petition asking for re-establishment, sig-neu by a majority of 
the suspenueu uistrict, at any time the sclzool e11rollment of the said sus­
pended uistrict shows tweh·e or more pupils of /mc'ju/ sclzool age.' 

."Certain of said schools now contend that their districts now con­
tain twelve or more pupils of lawful school age, hence the following 
questions arise: 

'' l. L"nuer the conditions hereinbefore stated, which is the 'sus· 
pending authority,' as stated in 7730, the count~· hoard of education or 
the respe!'tive local district boards? 

- '' 2. "'as the aforesaid resolution, which was adopted August 16, 
effective uruler 77:l0 as a uirection to said respective local boards to sus­
pend said s~hools after August 26, the <late when said amended section 
went into effed? 

'' :~o What is the proper construction of the phrase in above sec­
tion, 'school enrollment * ., of lawful school age.' Does such lan­
guage mean that before said schools may be re-established by the sus­
pending authority that there shall he twPlve or more pupils in said <lis­
tri .. t hPtwPen tlw •·om]mlsory sehool ages of eight to sixtPPn, or does it 
mPan hetwPeH the agPs of six and twenty-one? How would su~h 'school 
enrollment' Le ch·t.-rminP<l by tlH• re-estahlishiHg authority in order that 
they may know with .. ertainty wlH'n said district contained twel\'e or 
more pupils it) a~~or<lance with the provisions of ahoY!' section? 

'' 4. Tf it be shown that any of said sus pen <led <listricts now con­
tains tweh·e or more ]JUpils of lawful school age, may the suspending 
authority immediately re-establish such school and hire a teacher for the 
coming year, 1915· 1 fi! '' 

Your first quPstion has heen answerp<l in optmon X o. i!H) of this department 
renuered to lion. 0. 0. 1!t'Gonag1P, prosecuting attorney of -:\forgan county, under 
<late of September i, 1 !!1 :J. A copy of saitl opinion is enclosed. 

This opinion holcls that the loeal hoard of education of the school district is 
the ''suspending authority'' referre<l to in the lattPr part of sed ion 7730, G. C., 
as amended in 106 0. L., 3!!1!. 

While the resolution of tlw t'ounty board of e<lueation, a copy of whieh is 
set forth in your letter, was passe<l prior to August 26, 1!!15, the date when section 
7730, G. C., as amenuNl in 106 0. L. became effecti,·e, I note that sai<l resolution 
was a<lopted by sai<l county hoar<l after the passage of the act of the general 
assembly amending said section anrl in eontemplation of the probable going into 
effect of said amendment. Haid resolution provides that the suspension shall be 
t'arrieu into effect after sai<l amenchnent shall het'ome effPctive. The at'tion of 
the loeal hoar<ls, required by provision of said section as amended, having been 
taken subsequent to said date of August 26, l!l15, I am of the opinion, in answer 
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to your second question, that the action of the county board, taken in connec­
tion with the action of the local boards, was a substantial compliance with the 
requirements of said amended section and that saiu proceeuings are therefore 
legal. 

Your third question calls for a construction of the phrase ''at any time the 
school enrollment of the said suspendeu district shows twelve or more pupils of 
lawful school age." 

Und-er the above provision of the statute it is the duty of the board of educa­
tion of a school district upon suspending a school, to transfer the pupils to an­
other school or schools. 

Replying to your third question I am of the opinion that the above phrase 
means, when taken in connection with the latter provision of section 7730, G. C., 
as quoted by you, that any suspended school may be re-established in the manner 
provided in said section whenever the number of pupils, who under the pro­
vision of section 7681, G. C., as amended in 106 0. L., 489, are qualified to attend 
the school in the suspended district when the same is re-established and who are 
enrolled in another school or schools to which they have been transferred by 
order of the board of education, is twelve or more. 

The right of pupils having the aforesaid qualifications to attend another 
school or schools under said order of transfer , is not limited to pupils between 
the ages of eight and fifteen years if males, and between the ages of eight and 
sixteen years if females, who by the provisions of section 7763, G. C., as amended 
in 104 0. L., 232, must attend either a public, private or parochial school. It fol­
lows therefore that if said board of education finds that the nui!lber of pupils 
within said suspended district, having the qualifications as to age and residence 
provided by section 7681, G. C., is twelve or more as shown by the enrollment of 
said pupils in the· other school or schools to which they have been transferred, said 
board may proceed in the manner provided by section 7730, G. C., as amended to 
re-establish a school in said district. 

Your fourth question is answered by that part of section 7730, G. C., as 
amended and as above quoted, whirh provides that a suspended school may be re­
established at any time the school enrollment shows the required number of pupils. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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I•;JUll'f-110[: H LA W-OHlO l:Xl V ElU:liTY-JA}.'ITORS, PLUMBERS, ENGI­
XEEHS AXD Jo'lRE::\IEN E::\IPLOYED BY UNIVERSITY WITHIN PRO­
VISIONS OP LAW-ALSO THOSE EMPLOYED IN STREET PAVING­
CITY OP ATHENS. 

Work done in removing bttilding and excavating basement cellar, under con­
tract with the Ohio University, work done by janitors, plumbers, engineers and fire­
men employed by Ohio University, paving of streets of the city of Athens, and 
other work done thereon for city all comprehended under provisions of eight­
hour law since July 1, 1915. 

Constitutional amendment became effective January 1, 1913, but penalty pro­
vision contained in eight-hour law only effective from July 1, 1915. Work con­
tracted for prior to that date not affected thereuy. 

CoLUMBUS, OHIO, September 15, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your letter of September 

nth, which is as follows: 

"I am enclosing you a communication from I. N. Coleman, one of 
our deputy factory inspectors. You will notice that Mr. Coleman is ask­
ing for information as to whether or not certain employments mentioned 
in his letter come within the provisions of the eight-hour law, which 
went into effect on July 1, 1915. · 

''As we are somewhat in doubt on this matter, we would ask you to 
kindly give us an opinion as to whether or not the employments mentioned 
in ::\fr. Coleman's letter come within the provisions of the eight-hour 
law. 

''If you desire any further information in connection with this mat­
ter we shall be glad to furnish the same.'' 

With your letter you enclose a communication from Mr. I. N. Coleman, one of 
your deputy factory inspectors, which letter is as follows: 

''Replying to your letter of the first inst. regarding the working of 
men over eight hours on public works, will say that upon inquiry that 
Charles P. Kircher & Co., contractors, of West Union street, Athens, Ohio, 
have a contract with the Ohio university, of Athens, Ohio, to remove a 
residence building from a lot owned by the Ohio university and excavate 
a basement cellar and haul the dirt which is excavated from this cellar 
upon the campus grounds of the university; this work is now being done 
and the men and teamR employed by Charles P. Kircher & Co. work nine 
hours per day. 

''The employes of the Ohio university who are employed as janitors, 
plumbe_rs, engineers and firemen work from nine to twelve hours per day. 

''The city of Athens under the directions of 0. P. Rowland, mayor, 
are working men on streets and other improvements of the city nine hours 
per day. 

''Charles :\fariner, 101 Mill street, Athens, Ohio, has a contract for 
street paving for the city of Atbens, Ohio, and he is working his men 
and teams nine hours per day.'' 
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ReFlying to your request, T have to atlvise that it is my opnnon that the 
Pmployments refNre.t to in the. lettl'r of ~Ir. Coleman arp Pmhra"ecl within the 
provisions of the eight-hour law whir·h went into effect ou July 1, 1915. It is 
unnecessary to go into detail with reference to the special features involved in 
these particular cases; as they are all covere<l in opinion X14 rendered by this 
office under date of September 10, 1915, addressecl to the bureau of inspection and 
supervision of public offices, Columbus, Ohio, whirh O[Jinion will govern iu the 
questions propounded by you, and for your information 1; am enclosing a copy of 
the opinion referred to. · 

It is to be observed that while section 37 of article II of the constitution 
of the state of Ohio is self-executing and became effecti,·e on January 1, 1913, 

yet the penalty provision of the eight-hour law only became effective on July 1, 
1915, and could not be applied to auy contracts entered into in violation of the 
eoustitutio'nal .amendment prior to July 1, 1915. 

829. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

ABSTRACT OF TITLE AND DEED FOR REAL ESTATE SITUATED IN 
COVENTRY TOWNSHIP, SlJ'l\E\ITT COUXTY-LA~D LYING BETWEEN 
HIGH WATER MARK OF RESEHYOJR AND FEEDER AND CENTEH OF 
ROAD BELO~GTNG TO l\fARY RYAN. 

CoLUMBUS, OHIO, September 15, 1915. 

HoN. FRANK R. FAUVER, Superintende11t of Public TVorks, Columbus, 0/zio. 
DE.\R SIR :-Some time sinre you trausmittP<l to me for !'Xamination au ab­

stract of title prepared by Henry C. '\Vileox & Ron, abstradors, of Akron, Ohio, 
for the following desrribed premises: 

''Situated in the township of Coventry, county of Summit and state 
of Qhio, and known as part of tract thirteen (13), being all the land lying 
between high water mark of the reservoir and feeder and the center of 
the road ana more particularly described as follows: 

''Beginning at a stake in the center of the road leading through land 
now or formerly owned by Jacob P. Whitelaw and land now or formerly 
owned by William Winkelman at the east end of the feeder bridge (said 
point is about five hundred ninety (590) feet south of the north line of 
said tract 13, and about five thousand ( 5,000) feet east of the west line 
of tract 13); thence in center of road as traveled north fifty-seven de­
grees (57°) east one hundred forty and 30/100 (140.30) feet; then 0° 
south thirty minutes (30) west forty-two and 60/100 ( 42.60) feet; thence 
south eighteen degrees twenty-five minut'es (18° 25') west sixty-eight and 
60/100 (68.60) feet; thence south seventy-four degrees forty-five minutes 
(74° 45') west thirty-three and 75/100 (33.75) fe~t; thence north ·fifty­
eight degrees ten minutes ( 58° 10') west seventy-five and 20/100 (75.20) 
feet, together with anY. land lying between this traverse and high water 
mark, and containing seven thousand two hundred fifty (7,250) squa,re 
feet, or one-sixth of an arre of land, as surveyrd .Tune 20, 1901, hy T. D. 
Paul.'' 
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I have earcfully examined the abstract as submitted anti tlte aftirlavit made 
by Isaac ·winkelman on September 4 ,191.3, which I han• attached to the abstract. 
From my examination of the abstral't I am of the opinion that on the eleventh 
day of August, 1!!1::;, ::\Iary Ryan was seized of a gootl and indefeasible estate 
in fee simple of said premises, subject only to the following: 

1. ::\Iineral rights whieh were resen·ed to the grantors in the dee•l of Samuel 
Warner, et al., to Henry Thornton, dated February 2, 1875, anu recorded 
in deed book !l5, page 118 of the deed rt'tonb of Summit tounty, Ohio. 

2. The taxes for the year 1915, the amount of which had not been ascer­
tained at the date of the making of this abstract. 

I have also examined the dee{j submitted by you, wherein ::\Iary Ryan, widow 
of Patriek Ryan, dereased, is grantor, auu the state of Ohio, through its super· 
intenuent of public- works, John I. ::\I iller, is grantee. The deed should be to the 
state of Ohio. It will therefore be necessary for a new deed to be executed in 
which the state of Ohio is named as grantee. In the present condition of the title 
to these premises, ::\Irs. Ryan will be unable to eorH"ey this property to the state 
of Ohio absolutely free anu uninl'umbereol unlPss shp obtains a release of the 
mineral rights abo\·e referred to by a proper instrument of corweyancP; and ar· 
ranges for the payment of taxes. 

~·on. 

s:w. 

The abstratt of title and th•etl abon' rcfcrn·•l to arc herewith transmitted to 

Respectfully, 
EDW.\RD c. TURNER, 

Attorney General. 

WfA'fE A!UlOI{Y BOAHD-CI\'JL HEH\"JCE-DEPAHT:\IEXT ll:l XOT STICH 
A PlUXCLPAL APPOlXTI\"E BOAHD TO BE EXTITLED TO HA''E CER­
TAIX E~IPLOYES EXE::\IP'r FHO::\I CLASSIFIED SERYIUE OJ<' CIVIL 
SJ!;H \'IUJ!; LA \\'S. 

The state armor}' board is 110! "autlzori:;ed by fm,, to appaillt a sccreta·ry, assiSt­
aut or clerk alld stellograplzer'' alld, therefore, is 1101 as a "pril!cipal appointive 
board" ell titled to "two secretaries, assislallf or' clerks and 011e personal stenog­
rapher" ill tlzc !lllc!assified scr1•icc zllldCI" paragraph 8 of sectio11 486-8 of the civil 
service /az,• of 1915 (106 0. L., 405); so that ally clerks or employes of the adjuta11t 
ge1zcral's dcpartmellt z,•ho may perform services for tlze state armory board may 
llOt be placed ill tlze unclassified sen·icc. 

CoLt:MBt:S, OHio, September 16, 1915. 

State Civil Scr·uicc Commissiou of Ohio, Columbus, Ohio. 
GE:>TLDIEX :-1 :u·knowletl;.(P tlu• ret·Pipt of ~·our IPttPr of :,ieptPmhPr lOth, in 

whit•h you statp that tlw tlPp:rrtmpnt of the adjutant genrral has suhmittt>tl to 
thP eommbHion thP f[UPstiou wlJPthPr or not thP statP armor~· hoard is a separate 
an•l tlistiu.-t tlr1•artnwut and f'lltitlt•tl, untlpr sPdiou ~Rii-H, paragraph R, of the 
pres£"nt .-i\·il ;;pn·i•·•• law of Ohio, to ba\"P t·Prtain of its t'lll]'lO_vPs cxrmptl'tl from 
thl' dassifipd HPT\'it·P of th£' statP. 

ThP paragraph of thP •·i\"il ~pn·it•£' law whi.-!1 rPtluin•s iutPT(•rt•tation is as 
fulluwH: (lOu 0. L. 40.3.) 
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two secretaries, assistant or clerks and one personal 
* " * each of the principal appointive '" * 

authorized by law to appoint such secretary, assistant 
or clerk and stenographer.'' 

It is evident from your letter that the commission has very carefully con­
sidered this question and has arrived at certain intermediate conclusions which, 
in my opinion, are correct and which, therefore, may be stated without expressing 
fully the reasons for reaching them. They are as follows: 

'' 1. The state armory board is a 'principal appointive board.' 
'' 2. Whether or not the state armory board may, so to speak, be en· 

titled to the benefits of paragraph 8 of section 486-8 depends upon whether 
or not the said board is 'authorized by law to appoint such secretary, 
assistant or clerk and stenographer.' '' 

.As I have said, I agree perfectly with the reasons expressed in the letter of 
the commission in support of these two propositions, and am of the opinion that 
the state armory board is a department separate and distinct from the adjutant 
general's department in so far as the degree of such separation and distinctness 
might be material as affecting the application thereto of the statute under con­
sideration. I am, however, likewise of the opinion that such separation and dis­
tinctness is not of itself sufficient to authorize any employes of the state to be 
placed in the unclassified service under favor of the statutory exemption above 
quoted, unless such employes are those which the state armory board as such 
separate and distinct state agency is ''authorized by law to appoint.'' 

The;refore, if the inquiry relates to secretaries, clerks and stenographers at 
least nominally in the department of the adjutant general, but who are engaged 
in performing duties pertaining to the department of the state armory board, 
the answer thereto would depend upon whether or not, regardless of the nature 
of the duties performed by them, they were appointed under authority of law 
by the state armory board . 

.As you point out in your letter, the peculiar question involved here arises 
by reason of the relation of the state armory board to the department of the 
adjutant general. 

The state armory board owes its existence, its powers and duties to chapter 
4 of title XV, part first of the General Code-sections 5253 to 5271, thereof, in· 
elusive. 

The powers and duties of the state armory_ board are provided therein, but 
the statutes fail by express provision at least to authorize the employment of any 
assistants, secretaries, clerks and stenographers by the state armory board. In 
fact there is no authority to appoint reposed in the state armory board at all, save 
that mentioned in section 5264, which directs the state armory board to appoint 
for each armory a board of control, consisting of officers of organizations quartered 
therewith. 

Whatever implication may be derived from the related statutes tends at least 
toward the conclusion that the board has no authority to appoint or employ sub­
ordinates; for in general the functions of the board are limited to providing 
armories and expencling, after appropriations properly made, that division of the 
''state military fund'' which is designated as the ''state armory fund.'' The 
remainder of the ''state military fund,'' designated as the ''maintenance Ohio 
national guard fund,'' is to be disbursec1 in all respects by the adjutant general, 
and the board has therefore nothing to clo with. But as to the ·'state armory 
fund'' it is provided by section 5768 that 



ATTOR!'.'EY GEI'.'ER.AL. 1761 

''From the 'state armory fund,' the board (the state armory board) 
shall provide armories by leasing, purchasing or constructing as provided 
in this chapter.'' 

It is further pro\·ided by section 5269: 

'' AJl bills authorized by contracts made and approved by the board, 
shall be paid upon vouchers of the adjutant general.'' 

There is in these statutes at least colorable warrant for the conclusion that 
the clerical work incident to the conduct by the state armory board of its busi­
ness is to be performed by the department of the adjutant general. 

Now the word "law" as used in the provision of the civil service act now 
under discussion must mean obviously a permanent statute or an appropriation. 
There must be found in one of these two sources direct and positive authority for 
the appointment of a clerk, assistant, secretary or stenographer before the de­
partment in question may be saicl to be ''authorizer! by law to appoint'' such 
subordinates. The mere silenee of a permanent statute, togcth!'r with such im­
plications as may arise therefrom, when coupled with the positi\'e clelegation of 
authority to appoint through th<' ng!'ncy of an appropriation bill, may, in a given 
instance, constitute suffieient authority; but where both are silent; that is, where 
neither the law nor the appropriation bill by its terms authorizes the appoint­
ment or employment of such subordinates, then, in my opinion, the requirements 
of the civil service Jaw in this particular are not satisfied. 

\Ve have seen what the effect of the )Jermanent statutes standing by them­
selves is in this instancE'. Turning to the current appropriation law, J find that 
the appropriations for this and related purposes nre made under the general heacl­
ing ''Ohio national guard.'' l'nder this heading there are subordinate classifica­
tions. First, there is a Jist of general appropriations under no sp!'cified subdassi­
fication; then there is a list of appropriations under the heading ''Armory fund,'' 
one under the heading ''Adjutant general,'' and one under the heacling ''State 
house and grounds.'' 

The personal servit'e salary appropriations of the first elass arc limited 
to employes connected with thP statP nrsenal. The wagp appropriationH in this 
classification are -limited to drill ancl ~amp pay; the unr!assified personal spr\'ice 
appropriations are for the purpose of inspeetions ancl examinations. Consistently 
with the scope of these personal service appropriations the maintPnanrP appro­
riations falling in the first class, upon examination, appear to be of the elass 
indicated by section 5267 of the General Code, which deseribPs how that division 
of the ''state military fund'' designated as thC' ''maintenance Ohio national 
guard fund'' shall be expended. lmtsmut'h as the next suhorclinate heading is 
designated ''Armory fund,'' I am of the opinion, and so aflvise, that all that 
precedes this hC'ading, as it appears at page 711 and again at page 791 of 
106 Ohio Laws, constitutes an appropriation of the "maintPnance Ohio national 
guard fund." That is, th!' "personal service" and "maintenance" appropria­
tions appearing first uncler the general heading ''Armory fund'' in the appro­
priations for eac•h of the two )'Pars ro,·erNl by the current bill, are to "pay the 
per diem, transportation, subsistPnt'e and incidPntal PxpensPs of militia com­
panies, inspections and incidental PXpPnses of eamp, ineluding hors!' hire, fuel, 
lumber, forage of horsPs, ancl meclical suppliPs, '' as providpc] in sPdion 5267 of· 
the General Code. 

ThesP appropriations as a matter of form, and imlPNl as a matt!.'r of sub­
stance when consideration of thP transfl'r provisions of thP bill is in,·oh-ecl, should 

19 -VoL II-A. G. 
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have been totaled before· the subordinate heading ''Armory fund'' was reached. 
This has not been· done; but the armory fund items are treated in the bill as a 
part of a single approvriation for '' ;\faintenance '' under the heading ''Ohio 
national guard.'' However, this error in the bill, whatever may be its effect 
in other particulars, bas no effect whatever upon the question under considera­
tion. 

Passing for the moment the items under the designation ''Armory fund,'' 
we find other personal service appropriations under the beading ''Adjutant gen­
eral.'' These are for salaries of members of the office force of the adjutant gen­
eral. I find also under the subordinate heading ''State house and grounds'' 
other personal service appropriations for the compensation of laborers, ·janitors, 
engineers, etc., in and about the state house and grounds. 

Returning now to the subordinate heading ''Armory fund,'' it appears that 
the only appropriations under this designation are for ''maintenance'' purposes. 
In point of fact there are but three items in the l!ll5 bill; one for the construc­
tion of an armory at Akron, one for the construction of other armories, and one 
for the rent of armories; and in the 1!l16 bill there are but two items: one for 
the construction of armories, and one for the rent of armories. 

In my opinion, the appropriations under the general heading ''Armory fund'' 
are the only ones referable to the activities of the state armory board. This con­
clusion is supported not only by the fact that the phrase ''Armory fund'' ob­
viously designates the "State armory fund" provided for in section 5268, G. C., 
which is to be expended exclusively for "leasing, purchasing or constructing" 
armories, but also by inspection of all the appropriations under the general head­
ing "Ohio national guard.-" Certainly it will not be contended that by virtue of 
any of the appropriation accounts or items mentioned in either of the appropria­
tion bills the state armory board is authorized to appoint a ''secretary, assistant 
or clerk and stenographer.'' 

It being apparent that neither in the general statutes nor in the appropriation 
bills is the state armory board given authority to appoint or employ any sub­
ordinate whatever, it follows that the state armory boat·d is not ''authorized by 
law to appoint such secretary, assistant or clerk and stenographer" within the 
meaning of paragraph S of section 486-8 of the General Code. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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S31. 

BA.:\KS AXD BAXKIXG-WHEX ADDJTIOXAL DEPOSITS ~IADE BY 
COL'XTY THEMiL'IU~H IX AX IXAUTJ\'1~ DEPOt:liTORY; AND, LATER 
'rHESE ADDlTIOXAL DEPOSITS WJTHDRAWX (CHEUK ORDER OF 
UOL'XTY UO~DllSSIO.:\ERS)-ADIHTJOXAL BOXD GIYEX BY SCRETY 
CO~IPANY ~IAY BE SL'RREXDERED. 

TVhere additional deposits, lawfully made by the county treasurer in an inactive 
depositary under the direction of the county commissioners, have been withdrawn 
from said depositary by said treasurer and said depositar:y has fully accoU11ted for 
the interest on said additional deposits as computed ou the average daily balances, 
said commissioners may surrender to the surety company the additional bond given 

·to secure said additional deposits, but before such surrender is made the county 
commissioners should notify the co1mt:,• treasurer that the surety company has 
bee~~ released on said undertaking and that the authorit:,• theretofore given to said 
county treasurer to place additional deposits in said inactive depositary is with­
drawn. 

Cou:~rscs, OHIO, September 16, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of September 2d you request my opinion on the 

following qnestion: 

''A bank is designated as the depositary of the connty funds, and it 
gi,•es surety eompany bond as prodded by law, sufficient to cover the 
amount of funds at the time of the awarcl. Later on the deposits arc in­
creased ancl the county commissionerR require additional snrety. The cll'­
poRitary hank givl's an additional surety bond. 

''Query: When the deposits have been decreased, have the county 
commissioners the right to caneel the additional boncl given in this in­
stanceg'' 

The authority of the comm1SS10ners of a county to increase the deposits in 
a bank which has been duly designated as an inadive depositary of connty funds, 
under authority and in compliance with the requirements of the statutes governing 
such designation, is found uncler section 2715-1 of the General Code which pro­
Yides in part as follows: 

''When the aggregate amount placed with all the banks and trust 
companies qualifying for the same, in any eounty, cloes not equal the 
amount that may be placed into inactiYe depositaries the rounty <>Om­
missioners shall, upon securing additional security from any or all of such 
inactive depositaries authorize the eounty treasurer to increase the de· 
posits therein. '' 

l.Jnder the above proYision of the statute it will be obserYed that the county 
commissioners may not authorize the county treasurer to increase the deposits in 
an inactive depositary until suffieient aclditional security is gi\·en by such de· 
positary as therein required. 

\'\'l1ere a bank as an inactiYe depositary offers as security for additional de­
posits a surety bond in an amount fixed by the county commissioners and saicl 
bond is appro\·ed and a!'cepted hy said ('Ommissioners as RUffi!"ient adrlitional 
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security for such adtlitional tleposits, you inquire whether said county commis­
sioners have the right to cancel saitl bond when the additional deposits for which 
such security was gi\·en have been withdrawn from saill depositary. 

Section 2724, G. C., relates to the untlertaking required of a depositary under 
proyision of section 27?2, G. C., and provides: 

''Such undertaking shall be continuous and remain in full force as to 
any and all deposits secured by it until surrendered· or cancelled by ten 
days' written notice to the county commissioners, the county auditor and 
county treasurer, each separately, given by a surety thereunder to with­
tlraw the money of the county in such depositary.'' 

Said section further provides that: 

''If the money of the county so deposited is paid by such depositary 
to the county treasurer on his demand within such ten days, or if it fur­
nishes and substitutes new and satisfactory undertaking or securities, as 
provided herein, such surety shall be released from his obligation, but not 
before.'' 

Section 2725, G. C., provides: 

"No surrender or cancellation shall operate to relieve any surety 
or liability for deposits made before such notice was given, until such 
deposits are secured to the satisfaction of the county commissioners by 
resolution spread on their journal or until such deposits are returned to 
the county treasury. No such surrender or cancellation shall be aceepted 
until satisfactory undertakings in the same amount shall be substituted 
therefor.'' 

The provisions of section 2724, G. C., authorize the county commissioners to 
release the surety under the eonditions therein provided and subject to the 
further conditions provided in section 2725, G. C. 

Section 2729, G. C., relates to the original undertaking of a bank or trust 
company as a depositary of county funds and provides: 

'''Upon the acceptance by the commissioners of such undertaking, and 
upon the hypothecation of the bonds as hereinafter provided, such bank 
or banks or trust companies shall become the depositary or depositaries 
of the money of the county and remains such for three years or until the 
undertaking of its successor or successors is accepted by the commis­
sioners.'' 

I do not think, however, that the provisions of this statute apply to the addi­
tional bond given by such depositary un<ler authority and in compliance with 
the requirements of section 2715-1, G. C. 

I am of the opinion, therefore, in answer to your question that whenever the 
additional deposits made by the county treasurer iu an inactive depositary have 
been withdrawn from said depositary by said treasurer, either in the ordinary 
course of business or upon the order of the county commissioners, and said de­
positary has fully accounted for the interest on said additional deposits as com· 
puted on the a,·erage daily balance, said commissioners may surrender to the 
surety company the atlditional bond given to secure said additional deposits. Be­
fore such surrender is made, however, the county commissioners should notify 
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the county trC'asur<'r that th<' surety company baR been released on said unuer· 
taking a111l that tlH' authority tht•rPtofore given to said county treasurer to place 
adilitional deposits in saiil inaetin llPpositary is withdrawn. 

832. 

Respectfully, 
EDWARD C. TURNER, 

Attoruey General. 

COUNTY COMMISSIOl'."ER8--BRIDGE REPAIRED UNDER PROVISIONS OF 
SECTION 2345, G. U.-CONTRACT AWARDED AFTER AMENDED SEN­
ATE BILL NO. 125, CASS HIGHWAY LAW, BECAME EFFECTIVE­
PLANS AND SPECIFICATIONS SHOULD BE APPROVED BY COUNTY 
HIGHWAY SUPERINTENDENT-IF CONTRACT EXCEEDS $10,000 
PLANS SHOULD ALSO BE APPROVED BY STATE HIGHWAY COMMIS· 
SIONER. 

The provisions of section 2345, G. C., were neither amended nor modified by 
allY provision of amended senate bill No. 125, which became effective September 
6, 1915. Where subsequent to said date of September 6, 1915, a contract for the. 
repair and restoration of a bridge was awarded to a bidder, on the plan submitted 
by him under authority of section 2345, G. C., the plans and specifications for said 
improvement should be approved by the county highway superintendent, in com­
pliance with the requirements of section 7187, G. C., as found in 106 0. L., 614, 
and if the consideration for said contract exceeds $10,000, said plans and specifica­
tions should also be approved by the state highway commissioner, in compliance 
with the requirements of said section. 

CoLUMBUS, OHIO, September 16, 1915. 

HoN. HoMER E. JoHNSON, Prosecuting Attorney, Marion, Ohio. 
DEAR SIR :-In your letter of September 9, 1915, you request my opinion as 

follows: 

"On June 21, 1915, the county comrruss1oners completed the con-
. demnation of several bridges, declared the same in need of immediate 
repair and restoration and ordered the surveyor to make an estimate of 
the costs thereof. On July 26, 1915, said estimates were filed. Commis· 
sioners approved the same and made a levy for the raising of money to 
}Jay therefor. Ordereil an issue of bonds in anticipation of the levy. 
Bonds were sold September 7, 1915, contracts for these three bridges 
were let September 8th. 

"By reason of the Cass roacl law going into effect September 7, 1915, 
do the bidders still have the right on the 8th inst., to still submit plans 
with their bid 7 (As provicled by section 2345, G. C.) 

''If biclders should submit such plan, which was adoptecl by the com­
missioners and contract let thereon, woulcl saicl plan require the approval 
of the county highway superintendent under the Cass road law?" 

The authority of the county commissioners to condemn the bridges in question 
ancl to declare the same in need of immediate repair and restoration, is found in 
section 5643, G. C., which provides: 
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"I£ an important bridge, belonging to or maintained by any county, 
becomes dangerous to public travel, by decay or oth-erwise and is ron­
demned for public travel by the commissioners of such county, and the 
repairs thereof, or the building of a new bridge in place thereof, is 
deemed, by them, necessary for the public accommodation, the commis­
sioners, without first submitting the question to the voters of the cou~1ty, 
may levy a tax for either of such purposes in an amount 11ot to exceed in 
any one year two-tenths of one mill for every dollar of taxable property 
upon the tax duplicate of said county.'' 

Section 5644, G. C., authorizes the issue of bonds in anticipation of the taxes 
levied under authority of the above provision of section 5643, G. C., for the pur· 
poses therein provided. From your statement of facts it appears that contracts 
for the repair and restoration of three of the bridges which were condemned by 
the commissioners of your county, were let on September 8, 1915. Amended 
senate bill No. 125, known as the Cass road law, became effective on September 
6, 1915, and in view of the provisions of this act you inquire whether bidders had 
the right on the 8th inst., in offering bids for the work contemplated in said con­
tracts, to propose plans other than those prepared by tbe county surveyor, under 
the direction of said county commissioners, and to accompany their respective 
plans with the plans and specifications authorized by section 2345, G. C. 

Sections 2343 to 2347, G. C., inclusive, relate to the construction of bridges by 
county commissioners. These sections were not repealed by section 305 of said 
amended senate bill No. 125, as found in 106 0. L., 664, nor have the provisions of 
said sections been materially modified by the pro\·isions of said act. 

Section 2344, G. C., provides: 

'.'When it becomes necessary to erect a bridge, the county commis­
sioners shall determine the length and wiilth of the superstructure, whether 
it shall be single or double track, antl advertise for proposals for perform· 
ing the labor and furnishing the materials necessary to the erection 
thereof. In their discretion, the commissioners may cause to be prepared, 
plans, descriptions and specifications for such superstructure, which shall 
be kept on file in the auditor's office for inspection by bidders and per· 
sons interested, and invite bids or proposals in accortlance therewith.'' 

Section 2345, G. C., provides: 

''They shall also invite, receive and consider proposals on any other 
plan at the option of bidders, and shall require that all proposals on such 
plan shall be accompanied with plans ancl specifications showing the 
number of spans, the length of each, the nature, quality and size of the 
materials to be used, the strength of the structure when completed and 
whether there is any patent on the proposed plan, or on any, and if any, 
what part thereof." 

Section 2347, G. C., provides in part: 

""When it is necessary to make an addition to, alteration or repairs 
of a bridge, the commissioners in making contracts therefor, ·shall conform 
to the provisions of this chapter in relation to the erection of bridges as 
nearly as the nature of the case will permit.'' 
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These proviSIOns have not been modified by any provision of said amended 
senate bill No. 125, and are still in force. 

I am of the opinion, therefore, in answer to your first question, that the 
bidders in question had the right on September 8th, in offering bids for the work 
contemplated by said contracts, to propose plans other than those prepared by the 
county surveyor, under the direction of said county commissioners, and to accom· 
pany their respective plans with plans and specifications as authorized by section 
2345, G. C., and if they chose so to do, it was the duty of the county commissioners 
to receive and consider said plans. 

A bid having been accept~d and a ~ontract awarded on a plan proposed by a 
bidder, which plan was accompanied with plans and specifications under authority 
of said section 2345, G. C., you inquire whether any provisions of said amended 
senate hill No. 125 requires that said plans and specifications be approved by the 
county highway superintendent. 

Section 144, of said amended senate bill, being section 7187, G. C., relates to 
certain duties of the county highway superintendent, and provides in part: 

'' * * * * He shall make plans, specifications and estimates for the 
construction, improvement, maintenance and repair of county and town­
ship highways, and shall prepare or approve all plans, specifications and 
estimates for the erection, maintenance and repair of bridges and cul­
verts; no contract for the construction of a bridge the entire cost of which 
exceeds ten thousand dollars shall be binding upon the county unless the 
plans are first approved by the state highway commissioner. Plans and 
specifications.must be prepared in all cases where the cost of the bridge 
or culvert exceeds two hundred dollars, and contracts in writing must be 
entered into in such cases.'' 

In connection with this provision of the statl!te, I call your attention to the 
provision of sedion 303 of said amended senate bill, as found in 106 0. L., 663, 
which provides in part: 

''This act shall not affect or impair any contract or any act clone, 
* * " prior to the time when this act or any section thereof takes 
effed under or by \"irtue of any law so repealed, but the same may be 
a~serted, completed, (or) enforced * * * * as fully and to the same 
extent as if such laws had not been repealed. The provisions of this act 
shall not affect or impair any act done or right acquired under or in pur· 
suance of any resolution adopted by the boanl of commissioners of any 
county " " * * prior to the time of the taking effect of this act,'' etc. 

Inasmuch as the contract in question was matle after said amended senate bill 
No. 125 became effective, I am of the opinion, in answer to your second question, 
that the plans and specifications upon which ~aid contract was let and which are 
a part of said contract, should be approved by the county highway superintend· 
ent in compliance with the requirement of section 71H7, G. C., as above quoted, 
and if the consideration for said contract exceeds ten thousand dollars, said plans 
and specifications should also be approved by the state highway commissioner, as 
required by the above provision of section 7187, G. C. 

Respectfully, 
EDWARD C. TURNER, 

Attorucy Ccllcral. 
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833. 

FOREIGN CORPORATION-AT TIME OF FILING CERTIFICATE PROVIDED 
BY SECTION 183, G. C., TO DO BUSINESS IN OHIO HAD NO PROPERTY 
IN OHIO-PAID FEE-NOW DESIRES TO INCREASE BUSINESS IN 
TIDS STATE-FEE PAID UNDER SECTION 183 CANNOT BE DEDUCTED 
FROM TOTAL AMOUNT OF INCRE>ASE UNDER SECTION 185, G. C. 

Where a foreign corporation voluntarily pays a minimum fee of ten dollars 
($10.00) and procures a certificate authorizing it to transact business in this state 
under section 183, G. C., though at the time it ow11s no property in Ohio and does 
no business in the state; and said corporation subsequently becomes liable to comply 
with secti01l 185, G. C., the whole proportion of the authorized capital stock of 
the company represented by its property and business in Ohio, upon such com­
pliance constitutes an "increase" within the meaning of section 185, G. C., so that 
110 part of the original fee of $10.00 will be deducted from the fee payable by 
the corporation under section 185, G. C. 

CoLUMBUS, OHIO, September 17, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of September 13th, 

requesting my opinion as follows: 

,, 'A foreign corporation at the time of filing certificate to do business 
in Ohio had no property in Ohio, paying a fee of fifteen dollars ($15.00) 
up.der section 178, and ten dollars ($10.00) under section 183, of the Gen­
eral Code. It is now their desire to increase their business in Ohio, and 
what we would like to know is whether the ten dollars paid under section 
183 should be deducted from the total amount of the increase under sec­
tion 185, of the General Code.'' 

This question is not covered by opinion No. 699, addressed to you under date 
of August 6, 1915, to which, however, I refer you for a general (liscussion of the 
application of section 185, of the General Code. 

I assume from your letter that no question is raised either by your department 
or the corporation as to its liability to pay some fee under the circumstances men­
tioned, and that question will not, therefore, be discussed. 

It seems to me that section 185 of the General Code on its face contains an 
answer to your question. It provides in full as follows: 

''Sec. 185. A corporation which has filed its statement and paid the 
fee prescribed by the preceding two sections and which thereafter shall 
increase the proportion of its capital stock, represented by property used 
and business done in this state, shall file within thirty days after such 
increase an additional statement with the secretary of state, and pay a 
fee of one-tenth of one per cent. upon the increase of its authorized cap­
ital stock represented by property owned and business transacted· in this 
state." 

As the section explicitly provides, the fee is to be computed not upon the 
amount of the authorized capital stock, represented by property owned and busi­
ness transacted in this state as increased, but upon the increase itself. Thill 
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means that whenever the ''proportion'' of the authorized capital stock of a 
eompany represented by its property and business in this state, as that term is 
interpreted in opinion No. 699 above referred to, becomes larger than it has been, 
an additional statement shall be filed and a fee shall be paid, based not upon 
the new ''proportion,'' but upon the difference in amount between such new 
''proportion'' and the ''proportion'' upon which the initial compliance fee, or 
the last supplementary compliance fee may have been based. 

I realize, however, that this general principle is not of clear application to 
the facts which you state, because in the case which you present the·'' propor­
tion,'' as that term was defined by me in the former opinion referred to, was 
nothing. That is to say, the corporation complied, or assumed to comply, with 
section 183, of the General Code, when it had no property in this state and, 
presumably, before it transacted any business in this state. That being the case, 
it cannot be said that any of its capital stock was at that time represented by 
property owned and used and business transacted in Ohio. Accordingly, the 
doing of any business in Ohio and the ownership of any property in Ohio would 
''increase'' the proportion of its capital stock represented by property and busi· 
ness in Ohio and the whole ''proportion'' thereby produced would constitute 
such ''increase.'' 

The corporation, though complying with the laws of Ohio in a laudable spirit, 
was not liable to comply with section 183, because it did not at that time own 
or use a part or all of its capital or plant in this state. It is true that a foreign 
corporation must comply with section 183 before doing business in this state, 
but it is not true that the compliance must be effected before property is acquired 
in this state; on the contrary, the section presumes that the corporation will 
acquire property in this state before attempting to do any business in this state. 

In this view of the case, the original compliance by the company with section 
183 was purely voluntary, and payment of the ten-dollar minimum fee was 
gratuitous. 

The section does not provide directly that fees theretofore paid shall be 
credited in any way upon the fee to be exacted under it. 

An illustration may serve to show the possible operation of the statute: 
Suppose that the company, instead of owning no property and doing no business 
in Ohio at the time of its original compliance with section 183, had owned a 
small amount of property in Ohio and that its authorized capital stock was 
relatively small, so that one-tenth of one per cent. upon the proportion of its 
authorized capital stock, represented by property owned in Ohio would have been 
some amount less than ten dollars; then when the company subsequently in· 
creased the proportion of its authorized capital stock, represented by property 
owned and used and business transacted in Ohio, and became liable for a fee under 
section 185, it could not have insisted that the difference between the minimum 
fee of ten dollars and the amount produced by taking one-tenth of one per cent. 
upon the proportion of its authorized capital stock, represented by property owned 
and used and business transacted in this state, at the time of its original com­
pliance should be deducted from the fee payable under section 185. 

The illustration cited involves exactly the same principle as that which is in­
volved in your question; but in addition the question, as you state it, shows, as I 
have remarked, that the payment of the ten dollars in the first instance was purely 
voluntary on the part of the company. 

Because. there is no authority to deduct the entire minimum fee from the fee 
payable under section 185 for any reason, and because the entire "proportion" as 
now to be ascertained is an ''increase,'' the original ''proportion'' having been 
nothing, I am of the opinion that the proper way to fix the fee under the circum­
stances stated by you is to take the entire "proportion" as now ascertained, and 
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as that term is defined in opinion Xo. 69!), to whi(·h I haye reft>rred, and compute 
one-tenth of one per cent. thereof, without any deduction on account of the fee 
of ten dollars previously JlHid. 

834. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BOARD OF AGRICULTURE-1fEl\fBERS HOLDING INVESTIGATIONS, IN­
QUIRIES, OR HEARINGS PREVJOUS TO AN AUTHORIZATION BY 
BOARD ARE ENTITLED TO NECESSARY EXPENSES. 

It is not required that, before members of the board of agriculture of Ohio may 
under section 1085, G. C., 106 0. L.,. 144, undertake or hold any investigation, in­
quiry or hearing, the same shall be previously authorized by the board, and the 
members of the board are entitled to their necessary expenses while engaged in 
any investigation or holding any inquiry or hearing which the board is by law 
authorized to undertake or hold, though the same shall not have been previously 
ordered or directed by the board. 

CoLUMBUS, 0Hro, September 18, 1915. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of yours under date of September 10, 1915, 

as follows: 

"Will you kindly give me your written opinion as to whether or not 
the investigations, inquiries and hearings provided for in section 1085, G. 
C. (106 0. L., 144), to be made by one or any two members of the board 
of agriculture of Ohio may be so made by such members without prior 
authorization by the said board of agriculture sitting as a board in reg­
ular meeting, and their expenses while so engaged paid under the pro­
visions of section 1081, G. C. (106 0. L., 144)?" 

Sections 1081 and 1085, G. C., 106 0. L., 144, to which you refer, provide as 
follows: 

''Sec. 1081. Each member of the board of agriculture of Ohio shall 
serve without compensation, but he shall be paid his necessary expenses 
while engaged in the discharge of his official duties. 

''Sec. 1085. Any investigation, inquiry or hearing, which the board 
of agriculture is empowered by law to hold or undertake may be held or 
undertaken by or before any one member of the board of agriculture or 
before any member or members of the board of agriculture. All investi­
gations, inquiries, hearings, decisions and orders made by any one or any 
two members of the board shall when approved and confirmed by the 
board of agriculture be deemed to be the order of the board of agriculture. 
All matters of general policy shall be decided by a majority of the board.'' 

The language of section 1085, G. C., supra, is clear, unambiguous and to the 
effect that any investigation, inquiry or hearing, which the board is empowered 
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by law to hold or undertake, may he held or undertaken by or before one or more 
members of the boarrl. While it is prodded by section 1084, G. C., 106 0. L., 144, 
that six members of the board shall constitute a quorum and by reason thereof 
all official action by the board, as such, requires the presence of at least six mem· 
bers except in so far as this provision may be modified by further provisions of 
law. 

General provisions, however, are always subject to qualification by special 
provisions relative to the same subject-matter, and such special provisions will 
be regarded when reading an entire act together as exceptions to the general 
provisions. 

In view of this rule and the expli<:it terms of section 1085, G. C., supra, it 
seems clearly the legislative intent that no further authority for making such 
investigations and inquiries, or holding any such hearing as the board is by law 
authorized to make or hold by the members of the board shall be required. That 
is to say, the express language of this section alone, confers upon the members of 
the board authority to hold hearings and undertake investigations and inquiries 
as fully and completely as that authority is conferred upon the board itself. 

The provision of this section, which requires the approval of the board of all 
investigations, hearings, inquiries, decisions and orders of members by the board 
before the same becomes effective, seems to indicate a contemplation on the part 
of the legislature that the same may be made upon the authority of the statute 
alone. 

Answering your question specifically, I am of the opinion that members of 
the board of agriculture are entitled "to their necessary expenses incurred in mak· 
ing any inves6gation or inquiry or holding any hearing which the board is 
authorized by law to make, hold or undertake, whether the board has ordered or 
directed the same to be made or not. 

835. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY SCHOOL EXAMINER-WHERE AT TDIE OF APPOINTMENT COM­
PLIED WITH REQUIRE~IEXTS OF LAW THAT HE BE A DISTRICT 
SUPERINTENDENT OR TEACHER BUT LATER WITHDREW FROM 
PUBLIC SCHOOL.WORK-CANNOT SERVE AS SCHOOL EXAMINER. 

A person appointed by a county board of educatio11 as county school examiner 
under authority of section 7811, G. C., as amended in 104 0. L., 102, may not 
continue to serve as such school examiner after having withdrawn from public 
school work as a district superintendent or as a teacher. 

CoLUMBUS, Oam, September 18, 1915. 

HoN. FRANK Vv. l\frLLER, Superintendent of Pttblic Instruction, Columbus, Ohio. 
DEAR Sm:-I have your letter of September 15th requesting my opinion as 

follows: 

''The county board of education appointed a person as county exam· 
iner, and such person met the requirements of the law at the time of his 
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appointment, either as district superintendent or as teacher. Can such 
person lawfully continue to serve on the board of school examiners after 
h:;t-ving withdrawn from the teaching profession~'' 

Section 78ll, G. C., as in force prior to its amendment in 104 0. L., 102, pro­
vided: ' 

"There shall be a county board of school examiners for each county, 
consisting of three competent persons to be appointed by the probate 
judge. Two of such persons must have had at least two years' experience 
as teachers or superintendents, and have been within five years, actual 
teachers in the public schools. Each person so appointed shall be a legal 
resident of the county for which appointed. Should he remove from the 
county during his term, his office thereby shall be vacated and his suc­
cessor be appointed.'' 

This section was amended to read as follows: 

"There shall be a county board of school examiners for each county, 
consisting of the county superintendent, one district superintendent and 
one other competent teacher, the latter two to be appointed by the county 
board of education. The teacher so appointed must have had at least two 
years' experience as teacher or superintendent, and be a teacher or super­
visor in the public schools of the county school district or of an exempted 
village school district. Should he remove from the county during his 
term, his office thereby shall be vacated and his successor appointed." 

It was evidently the intent of the legislature in amending said section 7811, 
G. C., by providing that the county board of school examiners shall consist of the 
county superintendent, one district superintendent and one other competent teacher 
having the qualifications prescribed in said statute as amended, to confine the 
membership of said county board of school examiners to persons actively engaged 
in public school work. 

I am of the opinion, therefore, in answer to your question that •a person 
appointed by a county board of education as county school examiner under 
authority of section 7811, G. C., as amended, may not continue to serve as such 
school examiner after having withdrawn from public school work as a district 
superintendent or as a teacher. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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836. 

BOARD OF EDUCATION-WHEN BOARD WHICH DOES NOT MAINTAIN 
A HIGH SCHOOL IS REQlJIRED TO PAY TlJITION OF PlJPILS RESID­
ING IN THEIR DISTRICT8-RIGHT OF PlJPILS HAVING QlJALIFICA­
TIONS AS TO RESIDENCE AND TRAINING }.'"ECESSARY TO ADMIT 
THEM TO HIGH SCHOOL-FAILlJRE OF DISTRICT AND COUNTY 
SUPERINTENDENTS TO PROPERLY CERTIFY THE::\1 FOR PROMOTION. 

The right of pupils, having the qualifications as to tlte residence and training 
necessary to admit them to a high school, to have their tllition paid by the board 
of education of the school district in which they reside and which maintains no 
high school, should not be denied because of the failure of the district and county 
superintendmts to properly certify them for promotion. 

CoLUMB~;s, 0Hro, September 18, 1915. 

HoN. ELI H. SPEIDEL, Prosec11ting Attorney, Batavia, Ohio. 
DEAR Sm:-I have your letter of September lOth, which is as follows: 

"I would like to have your opinion as to the liability, if any, of the 
Monroe township board of education, for the tuition of three scholars who 
are attending the Amelia high school in Batavia township, under the fol­
lowing circumstances: 

"In September, 1914, a family by the name of Elkins moved into 
Monroe township, this county, from the state of Virginia, and three of 
the children had received one or more years of high schooling in an ac­
credited high school of that state. Monroe township, into which they 
moved, maintains no high school, and these pupils are attending the Amelia 
high school, located at Amelia, in Batavia town~hip, and which is the 
nearest high school to the residence of these pupils. 

"I wish you would advise me whether or not in your opinion these 
pupils are entitled to the same privileges as are other pupils of the same 
township, who have been promoted from the elementary to the high school 
by order of the district superintendent. 

"I might add that none of these pupils have ever passed a Patterson 
examination, nor have they receiveil a certificate of promotion from the 
district superintendent, who has charge of Monroe township. More briefly 
stated, the question is, Can a pupil coming from a foreign state, who bas 
received one or more years of high schooling in that state, claim the 
same privileges of attending a high school in Ohio, as is enjoyed by 
such pupils as have pas~ed a Patterson examination, or who at the last 
year, were promoted to a high school by order of a district and county 
superintendenU '' 

There was no requirement of the statute that the parents of children must 
reside in the school district a certain length of time before said children shall 
have the right to attend the public schools of such district under authority of and 
within the limitations prescribed by section 7681, G. C., as in force September, 
1914, when the family mentioned in your inquiry moved into Monroe township 
rural school district, and said family having become residents of said rural 
school district at said time, the children in question had the same rights in at· 
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tending a public school and were subject to the same requirements under the 
statutes and under the rules and regulations of the board of education as the 
children of any other residents of said district attending such school. 

From your statement of facts it appears that :Monroe township rural school 
district does not maintain a high school and the said children, having received 
one or more years of instruction in an accredited high school of Vvest Virginia, 
are attending the high school in another district. 

Section 7747, G. C., as amended in 104 0. L., 125, provides: 

''The tuition of pupils who are eligible for admission to high school 
and who reside in rural districts, in which no high school is maintained, 
shall be paid by the board of education of the school district in which 
they have legal school residence, such tuition to be computed by the 
month. .An attendance any part of the month shall create a liability for 
the entire month. No more shall be charged per capita than the amount 
ascertained by dividing the total expenses of conducting the high school 
of the district attended, exclusive of permanent improvements and re· 
pair, by the average monthly enrollment in the high school of the district. 
The district superintendent shall certify to the county superintendent 
each year the names of all pupils in his supervision district who have com· 
pleted the elementary school work, and are eligible for admission to high 
school. The county superintendent shall thereupon issue to each pupil so 
certified a certificate of promotion which shall entitle the holder to ad­
mission to any high school. Such certificates shall be furnished by the 
superintendent of public instruction.'' 

Inasmuch as said pupils are residents of Monroe township rural school district, 
which does not maintain a high school, it follows that if said pupils are eligible 
for admission to the high school mentioned in your inquiry, then their tuition 
should be paid by the board of education of said rural school district. 

You state that said pupils have never passed a Patterson examination and 
have not received a certificate of promotion from the district superintendent in 
charge of said rural school district. 

I deem it proper to call your attention to the fact that the provisions of 
section 7740, et seq., of the General Code, authorizing the county school exam­
iners to bold examinations of pupils in township, special and village districts 
and to grant diplomas to successful applicants, were repealed by certain acts of 
the general assembly as passed in 104 0. L., pages 100 and 125. Said acts be­
came effective May 20, 1914. 

It follows therefore that since said date of May 20, 1914, the authority to 
determine the eligibility of pupils residing in rural district and village districts 
under district supervision is vested in the district superintendent in charge of 
such rural or village district, except as to those pupils who were granted diplomas 
under authority of section 7744, G. C., prior to said date of May 20, 1914, and 
who have not completed their high school work. 

W'hen the pupils in question became residents of Monroe township rural 
school district in September, 1914, it was the duty of the district superintendent 
in charge of said district to determine whether said pupils were eligible for ad­
mission to high school. From your statement of facts it seems clear that if said 
district superintendent had examined said pupils he would have found them 
amply qualified and would have certified their names to the county superin· 
tendent and the county superintendent would then have issued certificates of 
promotion as above provided under section 7747, G. C. 

While this was not done and from a technical standpoint said pupils might 
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be said to be ineligihle to attend said high school, inasmuch as said pupils, at the 
time of entering ~aid high school, had the qualifications as to residence and train· 
ing necessary to admit them to saiU school, I do not think they should be denied 

.'the right to have their tuition paid because of the failure of the district and 
c·ounty superintendent to properly certify them for promotion. 

I am of the opinion, therefore, that if the board of education of said rural 
school district was served with a written notice that said pupils could attend 
said high school and the date when said attendance would begin and if said 
board of education of said rural school district made no objection at that time, 
it is estopped from denying the eligibility of said pupils to attend said high school 
because of not having had the aforesaid certificates of promotion, and that said 
board of education should pay the tuition of said pupils for the year 1914-1915, 

said tuition to be computed in the manner provided by said section 7747, G. C., 
as amended. The district superintendent should at this time certify said pupils 
as eligible for admission to high school and the county S~Jperintendent, upon the 
filing of the certificate of said district superintendent, should issue certifil'ates of 
promotion under authority of said section 7747, G. C., as amended. 

837. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-MONEY DEPOSITED AS GUARANTEE 
MAY BE RETURNED WHEN CONDITIONS HAVE BEEN SATISFIED~ 
BALANCE OF FUND CONTRIBUTED BY COUNTY COMMISSIONERS 
AND CERTAIN PROPERTY OWNERS FOR IMPROVEMENT OF A CER· 
TAIN INTER-COUNTY HIGHWAY MAY BE APPLIED ON FINAL ES· 
TIMATE OF CONTRACT FOR SAID IMPROVEMEN'L'. 

A sum of money deposited with the state highway commissioner as a guarantee 
for a certain period of time against defects in material furnished and labor per­
formed, according to the terms of a contract for the improvement of an inter­
county highway, may be returned to the person, firm or corporation making such 
deposit when the conditions of the guarantee have been satisfied. 

The balance of a fund contributed by the commissioners of Hardin county and 
by certain property owners in said county toward the improvement of a sectio11 
of an inter-county highu:ay located therein, may be applied on the final estimate 
of a contract for said improvement in conformity with the purpose for which 
said sum was contributed. 

CoLUMBus, Oaro, September 18, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-In your letter of August 3d you enclose pass book of the Capital 

City bank in the name of .I. H. Tilton, chief clerk, showing a balance of $5,165.00 

on June 22, 1915. 
From the additional memoranda enclosecl in said letter and from information 

received from Mr. Tilton and from ::\Ir. Hastings, your ehief clerk, I understand 
this balance represents the sum of $200.00 which was deposited with ::\Ir. Tilton, 
as chief cierk of the state highway department under your predecessor, Mr. J. R. 
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Marker, by the firm of Apper, Zellar, Dilhoff & Karsch, as a guarantee for a term 
of one year against defects in materials furnished and labor performed by said 
firm in the·construction of a section of an inter-county highway according to the 
terms of the contract between said firm and the state highway commissioner; also 
the sum of $4,965.00 which is the balance of a fund of $7,770.00 contributed by 
the commissioners of Hardin county and by certain owners of property in said 
county toward the construction of a part of an inter-county highway located in 
said county and known as the Roundhead-McGuffey road. This road is being 
improved according to the terms of a contract between the state highway com­
missioner and Henry S. Enck, said contract having been awarded to the said 
Henry S. Enck on his bid of $23,787.00. · 

I understand that neith!lr the commissioners of said county nor the trustees 
of any township in said county made application to the state highway· depart· 
ment to have said road improved and that said contract for said improvement 
was made by the state highway commissioner without an agreement with said 
county commissioners or with the trustees of any township in said county. 

The state highway commissioner in letting the contract for said improve· 
ment evidently acted under provision of section 1185, G. C., as amended in 103 
0. L., 451, which provides in part as follows: 

"If the county commissioners have not made use of the apportion­
ment to such county on or before the first day of May next succeeding, 
then the state highway commissioner shall enter upon A-nd construct, im­
prove, maintain or repair any of the inter-county highways or parts there­
of in said county, either by contract, force account, or in such manner as 
the state highway commissioner may deem for the best interests of the pub­
lic, paying the full cost and expense thereof from the said apportionment 
of the appropriation to said county so unused as aforesaid." 

It appeal'S that out of the aforesaid fund of $7,770.00 Mr. Tilton paid Mr. 
Enck the sum of $2,805.00, leaving the balance of $4,965.00. 

In your _letter of August 27th you state that Mr. Tilton has turned over to 
you the aforesaid balance of $5,165.00, and you ask to be advised as to the proper 
disposition of this fund. 

I am informed by Mr. Hastings that the conditions of the guarantee of the 
firm of Apper, Zellar, Dilhoff & Karsch have been satisfied and that said firm now 
asks that said sum of $200.00 be returned to it. 

I am of the opinion, therefore, that if you find that the conditions of said 
guarantee have in fact been satisfied said sum should be returned to said firm. 

While there was no provision of the statute authorizing the commissioners of 
Hardin_county to contribute to said improvement fund i~ the manner in which 
the same was done, or authorizing the state highway commissioner or Mr. Tilton 
as chief clerk of the state highway department to receive such contributions for 
said purpose, I am informed that said improvement is practically completed ac­
cording to the plans and specifications and in a manner entirely satisfactory to 
that department, and inasmuch as the balance of said fund has been turned over 
to you, I advise that said sum of $4,965.00 be applied on the final estimate of 
gaid contract in conformity with the purpose for which said sum was contributed. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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838. 

:MERCANTILE OR ::\IA.c.._UFACTVRIXG CORPORATIONS CANNOT OPERATE 
SAVINGS BANK BY ACCEPTING DEPOSITS OF ITS EMPLOYES-COR­
PORATION POSSESSES ONLY SUCH POWERS AS ARE EXPRESSLY 
GRANTED OR SUCH AS ARE ::>."'ECESSARY TO CARRY INTO EFFECT 
THE POWERS EXPRESSLY GRANTED. 

Mercantile, manufacturing and other similar corporations are not authorized to 
accept deposits of employes under regular savings bank rules. 

CoLUMBUS, Oaro, September 20, 1915. 

RoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 9th, 1915, requesting my opinion 

as follows: 

''The question as to whether or not a mercantile corporation, manu­
facturing or otherwise, would have the right to accept deposits of its 
employes, under regular savings bank's rules the same as a savings bank 
has been submitted to this department. We would appreciate your 
opinion.'' 

The right to receive deposits of money is perhaps the most distinguishing and 
important function of banking, which, in Ohio, is carefully limited and regulated 
by legislative acts. 

The rules regulating savings banks are found in sections 9762 et seq., of the 
General Code. It is sufficient to state, without quoting these sections, that the 
rules of law under which savings banks may operate in Ohio are definite and 
strict. They must mllintain a prescribed reserve fund; they are limited, restricted 
and regulated in making investments and loans; they are required to issue pass 
books to all depositors, and they are subject to state inspection, etc., etc. 

In its final analysis, therefore, your question involves the right of a mercantile, 
a manufacturing or other like corporation to operate a savings bank. Section 8623, 
of the General Code, relative to the organization of corporations, is as follows: 

"Except for carrying on professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves. 

''The word 'purpose' is intentionally in the singular number in this 
section; and a corporation cannot be formed for two or more distinct pur­
poses in the absence of specific statutory authority, although it might be 
formed for each of such purposes separately. (State ex rei v. Taylor, 
55 0. s., 61.)" 

It is a well settled principle of law that corporations possess only such 
powers as are expressly granted or such as are necessary to carry into effect the 
powers expressly granted. The right to operate a savings bank could not by any 
stretch of imagination be construed as an implied power of a mercantile or manu­
facturing corporation. 

A further obstacle or objection which, to my mind, renders it legally impos­
sible for a mercantile, manufacturing or other similar corporation to exercise 
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banking functions is fonnll in section :1, of article XIII, of the constitution of 
Ohio, which, in part, is as follows: 

''Dues from private corporations shall be secured by such means as 
may be prescribed by law, but iu no case shall any stockholder be indi­
vidually liable otherwise than for the unpaid stock owned by him or her; 
except that stockholders of corporations authorized to receive money on 
deposit shall be held individually responsible, equally and ratably, anu 
not one for another, for all contracts, debts and engagements of such cor­
porations, to the extent of the amount of their stock therein, at the par 
,-alue thereof, in addition to the amount i1n-ested in such shares. * * *'' 

The stockholders of a corporation authorized to receive money on deposit are 
subject to a double liability under the language of the constitution quoted 
above; such liability is totitlly different from that assumed by a purchaser of 
stock in an ordinary mercantile or manufacturing corporation, and which such 
stockholder has a right to assume will not be increased by the company's officet·s. 

I therefore advise you that a mercantile, manufacturing or other similar 
corporation is not authorized in Ohio to accept deposits of its employes under 
regular savings bank's rules the same as a savings bank. 

839. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

MUNICIPAL CORPORATION-IN AN ACTION WHERE CITY IS PLAINTIFF, 
BOARD OF EDUCATION, DEFENDANT, CITY SOLICITOR REPRESENTS 
CITY-BOARD l\IAY El\IPLOY COUNSEL PROVIDED CERTIFICATE IS 
FILED WITH CLERK OF BOARD THAT FUNDS ARE AVAILABLE. 

Where the solicitor of a city represents such city, in an action in which said 
city is plaintiff and the board of education of the city school district is one of the 
defendants, said solicitor cannot represent said board of education for the reason 
that the interest of said city is adverse to that of said board of education and 
said board may .employ counsel to defe11d it in said action, provided that before 
adopting a resolution employing such counsel a11d authorizing payment for services 
rendered there is filed with said board by the clerk thereof a certificate of available 
funds as ~equired by section 5660, G. C. 

CoLUMBus, OHIO, September 20, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm :---Un your letter of September 13th you request my opinion as 

follows: 

''The city of Dayton, through its solicitor, has brought suit in the 
supreme court against the budget commission of the county, the county 
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commisswners of :Montgomery county and the board of education of the 
eity of Dayton, claiming that the city di<l not get a fair division of the 
funds. The budget of the county commissioners was cut; likewise, the 
budget· of the city was cut; but the budget of the board of education of 
Dayton was not cut. 

''Query: Since the solicitor is serving the city of Dayton in a suit 
against the board of education of the city of Dayton, can the board of 
education of said city legally employ counsel for its defense in the above 
suit, and pay the fees necessary for the employment of such counsel~'' 

Section 4761, G. C., provides: 

''Except in city school districts, the prosecuting attorney of the 
county shall be the legal adviser of all boards of education of the county 
in which he is serving. He shall prosecute all actions against a member or 
officer of a board of education for malfeasance or misfeasance in office, 
and he shall be the legal counsel of such boards or the officers thereof 
in all civil actions brought by or against them and shall conduct such 
actions in his official capacity. When such civil action is between two 
or more boards of education in the same county, the prosecuting attorney 
shall not be required to act for either of them. In city school districts, 
the city solicitor shall be the legal adviser and attorney for the board of 
education thereof, and shall perform the same services for such board as 
herein required of prosecuting attorney for other. boards of education of 
the county.'' 

While the latter provisions of the statute as above quoted makes the solicitor 
of a city the legal adviser and attorney for the board of education of the city 
school district, anrl requires him to perform the same tiervi.ces for said board as 
are required of the prosecuting attorney of the county in which such city is 
located, by the provisions of the statute, for other boards of education of such 
county, said provision of the statute cannot apply in the particular case referred 
to in your inquiry. 

As the legal representative of the city of Dayton in the action pending in 
the supreme court wherein said city is plaintiff and the board of education of 
the school district of said city is one of the ddendants, the city solicitor can­
not act as the legal representative of said board of education, and the question 
arises whether said board may employ counsel to defend it in said case and pay 
for the services rendered. 

It will not be necessary in answering this question to pass on the question as 
to whether or not the solicitor of the city of Dayton, which city has adopted the 
city manager plan of government, under authority of sections 7 and s, of article 
XVIII, of the constitution, would be required ordinarily to act as the legal adviser 
and attorney for the board of education of said city. 

While section 2918, G. C., as found in the chapter relating to the prosecuting 
attorney of the county, provides in part: 

\ 
"Nothing in the prece<ling two sections (relating to certain powerH 

and duties of the prosecuting attorney an<l making him the legal adviser 
of county and township officers with the exception therein mentioned), 
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shall prevent a school board from employing counsel to represent it, but 
counsel when so employed, shall be paid by such school board from the 
school fund.'' 

I am of the opm10n that said proviSIOn of the statute, being general in its 
nature, relates to those boards of education which would ordinarily be repre· 
sented by the prosecuting attorney under authority of section 4761, G. C., and that 
said provision is not applicable to the board of education of a eity school district, 
which under provision of the latter part of said section 4761 is ordinarily repre· 
sented by the city solicitor. 

If, therefore, the board of education of the city of Dayton has authority to 
employ counsel to represent it in the case referred to in your inquiry, it must be 
implied from the power expressly given to said board by statute when taken in 
connection with the facts in the particular case. 

Under provision of section 4749, G. C., the board of education of each school 
district, when properly organized, is a body politic and corporate, and as such, 
capable of suing and being sued. 

In the case of Caldwell v. Marvin et al., 8 0. N. P. (n. s) 387, the court in 
its opinion said: 

"It is claimed in this case that no valid contract could have been 
made by any board of education for services of attorneys in a quo . 
warranto proceeding. The city solicitor, under section 3977 (section 
4761, G. C:) was the legally constituted attorney or legal counsel of the 
board, and until he refused or failed to act, no additional legal counsel 
could be employed. When, however, he elected to act for the de facto 
board, and not for the board de jure, other counsel was necessary. The 
ordinary and necessary method of conducting a legal proceeding is with 
the assistance of legal counsel. If the right of a board of education to 
exercise some single power was challenged in a quo warranto proceeding 
there would be no question of the implied right to employ counsel in the 
absence of legally constituted counsel, or upon the failure or refusal of 
such counsel to act. Why should the rule be different where the right to 
exercise any power whatever is questioned and proper to be established~ 
The public is interested in having its legally elected officers perform their 
duties, even though less interested than in having such duties performed." 

It was further held by the court in the case of Caldwell v. Marvin et al., 
supra, that where no certificate of the clerk, that the funds requisite for the 
payment of a claim for services rendered were in the treasury and unappropriated, 
was filed prior to the adoption of the resolution authorizing payment as required 
by section 2834b, of the Revised Statutes (section 5660, G. C.), the resolution is 
without effect and an injunction will lie against such payment. 

The opinion of the _court in this case is directly in point and is warrant for 
the proposition that where the solicitor of a city acts as legal adviser for such 
city in a case in which the interest of said city is adverse to the interest of the 
board of education of the city school district, said board of education has the 
right to be represented by legal counsel and to pay such counsel from any funds 
in the school treasury available for that purpose. 

Replying to your question, I am of the opinion that inasmuch as the solicitor 
of the city of Dayton is representing said city in the action in the supreme court, 
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and cannot therefore represent the board of education of the city school district 
for the reason that the interest of said city is adverse to that of said board of 
education, said board of education may employ counsel to defend it in said 
action; provided, however, that before adopting a resolution employing such coun­
sel and authorizing payment for services rendered, there is filed with said board 
by the clerk thereof a certificate of available funds as required by section 
5660, G. C. Respectfully, 

840. 

Enw ARD c_ TuRNER, 
Attorney General. 

APPROVAL OF LEASE FOR COAL LANDS SITUATED IN MORGAN COUNTY 
TO W. R. McKEE. 

CoLUMBus, OHIO, September 20, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-You have submitted for my approval a certain lease drawn 

under the provisions of section 3209,1, of the General Code (105 0. L., 6) for 
coal lands situated in Morgan county, Ohio, being a part of section 29 and con­
taining fifty (50) acres, the said instrument leasing said premises to one W. 
R. McKee. 

I have carefully examined the same, and while I find that in some of its 
provisions the lease is very liberal, yet from the facts presented to this depart­
ment relative to the same I do not see any objections thereto and, therefore, 
hereby approve the same. 

841. 

Respectfully, 
Enw AIW C TuRNER, 

Attorney General. 

GOVERNOR'S PROCLAMATION DIRECTING BOARD OF ADMINISTRATION 
TO ASSUME MANAGEMENT OF LIMA STATE HOSPITAL, AP­
PROVED. 

CoLUMBUS, Omo, September 20, 1915. 

HoN. FRANK B. WILLIS, Governor of Ohio, Columbus, Ohio. 
DEAR SIR :-You have submitted to me a proclamation in the following form: 

"PROCLAMATION. 

"By virtue of the authority vested in me, under the provisions of 
section 1991, of the General Code of Ohio, and deeming it for the best in­
terests in the management of the affairs of The Lima State Hospital 
and the state of Ohio, I, Frank B. Willis, governor of the state of Ohio, 
do hereby direct that the Ohio board of administration assume the man-
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agement of the said The Lima State Hospital commencing on the first day 
of October, A. D. 1915, and that the board of commissioners for the erec­
tion of The Lima State Hospital heretofore appointed under the provi­
sions of section 1986, of the General Code of Ohio, shall have no further 
legal existence from and affer the above date. 

"IN TESTIMONY WHEREOF, I have hereunto subscribed my name 
and caused the great seal of the state of Ohio to be affixed at Co· 
lumbus this twentieth day of September, A. D. 1915. 

''-----------------
"Governor of Ohio." 

I approve of the above form, and suggest that the original thereof be trans­
mitted to the Ohio board of administration, and a copy to each of the mem· 
bets of the outgoing board of commissioners for the erection of The Lima State 
Hospital. 

842. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY CO:\HUSSIONER--CASS HIGHWAY LAW-COUNTY 
SURVEYOR PLACED IN CHARGE OF STATE ROADS--8TATE'S SHARE 
OF HIS SALARY PAID TO COUNTY TREASURER--COUNTY PAYS HIS 
ENTIRE SALARY. 

Wher? the county surveyor has been placed in charge of state roads by the 
state highway commissioner the state's share of his salary should be paid to the 
treasurer of the county which pays the whole salary in the first instance to reim­
burse said county for the state's portion of said salary so paid. 

CoLUMBUS, Omo, September 20, 1915. 

HoN. CLINTON CowEN, State Highway Commis~ioner, Columbus, Ohio. 
DEAR SIR :--I have your letter of September 8, 1915, bearing the following 

inquiry: 

''Where the county highway superintendent has been placed in charge 
of state road work by the state highway department, in what manner 
shall the state highway department make payments to such county high· 
way superintendents 7'' 

By the provisions of section 138, of amended senate bill No. 125, 106 0. L., 
612, section 7181, G. C., the salary of the county surveyor is payable out of the 
county treasury in the same manner as the salaries of county officials are paid. 
This requires that said salary of said surveyor in the first instance shall be pay· 
able wholly out of the county treasury. 

Under the provisions of section 139 of said bill, section 7182, G. C., when the 
county surveyor under designation by the state highway commissioner has charge 
of the highwa;rs, bridges and !lulverts under the control of the state within his 
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county, one-fifth of !Lis salary aforesai.J shall he paitl l•y thP statP upon votwhen: 
issuetl therefor hy tlw stat<• highwa_v t•ommissioner upon the autlitor of state 
against the statp highway fmul. ::laid sPttion further J>rovitlPs that upon pn•­
sentation of sueh voul'!l('r the au.Jitor shall issue his warrant upon the state 
treasurer. 

However, it is well to observe in this connection that the state highway funJ 
from which said salary is to be paid is particularly designatetl in paragraph 1 of 
section 214 of said bill, section 1221, G. U. This paragraph provides in substance 
that seventy-five per cent. of all money paid into the treasury by reason of the 
levy for the state highway impro\'ement fund shall be used for the construction, 
improvement, maintenance and repair of the int!'r-county highways and for the 
maintenance of the state highway department including the state's portion of 
the salaries of the county highway superintendents. The salary, therefore, 
is payable out of the particular fund above specified. 

As pre\·iously noted the whole salary of the surveyor being primarily payable 
out of the c-ounty treasury, and by the terms of saitl sedion 13H aforesai•l r~­
quired to be so paid, the voucher issued by .the state highway commissioner for 
the state's proportionate part of said salary must be issued to reimburse each 
county to the extent said county has paid the state's share of said salary. There­
fore the vouchers issued by the state highway commissioner, as provided by saitl 
section 139, supra, should be made payable to the treasurer of each county which 
is to be so reimbursed. 

843. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

A l\IUTUAL PROTECTIVE ASSOCIATION :MAY NOT INSURE PRIVATE 
GARAGES, AUTO:\IOBILES OR :\IOTOR TRUCK8-ASSOCJATION LD.I­
lTED TO INSURE AGAINST LOSS OR DA:\fAGE TO PLACE NA:\IED IN 
POLICY WHICH l\IUST BE IN OHIO. 

A mutual protective association organi::ed under section 9593, G. C., may not 
insure private garages, automobiles or motor trucks. 

Such an association may not insure against loss or damage occurring other­
wise titan at a location to be named in the policy which must be in the state of 
Ohio. 

CoLUMBUS, OHIO, September 17, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus. Ohio. 
DEAR SrR :-I return to you herewith, without my approYal, the certificate of 

amendment of the articles of incorporation of the National :\Iutual Automobile 
Insurance Association, together ~ith cheek of E. J. Brookhart and uncancelled ten 
cent revenue stamp attached thereto. 

You haYe not furnished me with a copy of the original articles showing the 
nature of tlze change made by the amendment, but I cannot approve the same be-
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cause the purpose clause of the articles of incorporation, which is amended, does 
not in its amended form conform to the statute, which in this ease is section 9593 
of the General Code. That section provides in part as follows: 

''Any number of persons of lawful age, not less than ten in number, 
residents of this state, or an adjoining state and owning insurable prop· 
erty in this state, may associate themselves together for the purpose of 
insuring each other against loss by fire and lightning, cyclones, tornadoes 
or wind storms, hail storms and explosions from gas, on property in this 
state, and also assess upon and collect from each other such sums of 
money, from time to time, as are necessary to pay losses which occur by 
fire and lightning, cyclones, tornadoes, wind storms, hail storms and ex­
plosions from gas to any member of such association. * * * Such asso­
ciations may only insure farm buildings, detached dwellings, school houses, 
churches, township buildings, grange buildings, farm implements, farm 
products, live stock, household goods, furniture and other property not 
classed as extra hazardous and such property may be located within or 
without the limits of any municipality; provided that an association whose 
membership is restricted to persons engaged in any particular trade or 
occupation and its insurance confined in any particular kind or description 
of property may insure property classed as extra hazardous and located in 
any county or counties in this state; * * *" 

The amended articles of incorporation attempt to authorize the association 
to insure its members '' ori automobiles and motor trucks and private garages 
owned by them in the state of Ohio.'' This authorization, in my opinion, is not 
warranted by the second of the two sentences above quoted from section 9593. 
The words ''other property not classed as extra hazardous,'' as therein used, 
upon the most familiar principles of statutory interpretation, must be limited in 
meaning to such ''other property not classed as extra hazardous'' as may be of 
the general kind, class or character indicated by the enumeration of specific kinds 
of property which precedes. Private garages are not of the class of buildings 
indicated by the enumeration of ''farm buildings, detached dwellings, school 
houses, churches, township buildings and grange buildings.'' Automobiles and 
motor trucks are not of the same general character as ''farm implements, farm 
products, live stock, household goods and furniture.'' 

These considerations are aside from what appeals to me as a rather clear 
prohibition against ·the insurance by such associations of the kinds of property 
which the amended articles attempt to authorize the association to insure, which 
is embodied in the words ''not classed as extra hazardous.'' 

It seems to me that it may be said as a matter of law that automobiles, motor 
trucks and garages are ''classed as extra hazardous'' as insurance risks, it 
being a matter of common knowledge that all of them are peculiarly liable to 
damage or destruction by fire or explosion. 

It may be that the question whether a given risk should be classed as extra 
hazardous. is one for the department of insurance, but it seems to me that the 
secretary of state is not authorized to issue articles of incorporation authorizing 
an association to transact business which it is morally certain will not be licensed 
by the superintendent of insurance. 

I find that my predecessor reached a contrary conclusion with respect to the 
right of such associations to insure automobiles. For the reasons above stated, 
however, I am obliged to disagree with him in this particular. 

There is another reason which of itself would prevent me from approving the 
amended articles of incorporation. As so amended, they seek to authorize the 
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association to insure against loss or damage occurring '' anywhere.'' In my 
opinion, the phrase ''on property in this state,'' as used in the first sentence of 
section 9593, together with the specific provision of the second sentence above 
quoted therefrom respecting the location of the property which may be insured, 
establishes the conclusion that mutual protective associations can insure property 
against loss or damage occurring in specific places only, and that such places must 
be in this state. 

For both of the above reasons, I am unable, as above stated, to approve the 
amended articles of incorporation. 

844. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

ROADS AND HIGHWAYS-CASS HIGHWA'Y LAW-8ALARY OF COUNTY 
SURVEYOR AS PROVIDED IN SECTIO~ 7181, G. C., DOES NOT COVER 
SERVICES RENDERED IN 1\IAKING TAX MAPS-PRIOR TO JANUARY 
1, 1916, COUNTY SURVEYOR MAKES TAX MAPS-AFTER THAT DATE, 
COUNTY COMMISSIONERS )fAY APPOINT-SALARY PROVIDED IN 
SECTION 7181, G. C., DOES NOT COVER.SERVICES TO INDIVIDUALS 
OR FOR DITCH IMPROVEl\IE~T WHERE ASSESS~IENT IS AGAINST 
PROPERTY OWNERS-SURVEYOR'S SALARY PAID IN WHOLE FROM 
COUNTY TREASURY-STATUTE LIMITS HIS El\fPLOYMENT-8ECTION 
2788, G. C., NOT REPEALED. 

Annual salary provided by section 138 of the Cass highway bill, G. C., 7181, 
does not cover services rendered by county surveyor in making ta.x maps under 
provision of sectio11s 5551 and 5552, G. C. 

Prior to January 1, 1916, when the ame11dment to section 5589, G. C., will be­
come effective, county commissioners have no power to appoint other thm~ county 
surveyor to make ta.-r maps. After January 1, 1916, county commissioners may 
appoint surveyor or let contract. 

Salary provided for in section 138 of the Cass highway bill, G. C., 7181, does 
not cover services to private individuals under sections 2807 to 2814, G. C., nor 
does said salary cover the services of county surveyor in the location and construc­
tion of ditches where the cost of such ditches, including the engineering expense 
thereon, is assessed against and paid by the owners of land specially benefited.'' 

Entire salary under said section is pa:yable in the first instance out of the 
county treasury. Where county surve~,'or is designated by the state highway 
commissioner, the county is to be reimbursed to the extent of one-fifth of sttch 
salary. 

County surveyor may accept no public or private employment except that 
provided for by statute. 

Section 2788, G. C., is not repealed and commissioners should take this fact into 
consideration when appointing assistants, etc., under section 7181, G. C. 

CoLUMBUS, OHio, September 20, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLBIEN:-I have your ('ommunication in which you ('all my attention to 

sections 138 and 139 of amendetl ~enate bill No. 125, known as the Cass highway 
code, passed by the general assembly l\Iay 27, 1!l15, approved June 2, 1915, and 
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filed in the office of the secretary of state June 5, 1915, and which as provided in 
section 304 thereof went into effect September 6, 1915, and then inquire as fol· 
lows: 

'' 1. Does the annual salary provided by sections 138 of the act 
above referred to cover services rendered by the county surveyor in the 
making of tax maps under the provisions of sections 5551 and 5552, Gen· 
eral Code9 

'' 1a. In view of the provisions of section 138 of the act to the ef· 
feet that the county surveyor shall give his entire time and attention to 
the duties of his office, may the county comlflissioners still appoint the 
county surveyor as tax map draftsman? Jf not, may they employ some 
other competent person~ 

'' 2. Does such annual salary cover services rendered by the county 
surveyor to private individuals under the provisions of sections 2807 to 
2814,· inclusive, of the General Code? 

'' 3. Does such annual salary cover services rendered by the county 
surveyor in the location and construction of ditches where the cost of such 
ditches, including the engineering expenses thereon, is assessed against 
and paid by the owners of iand specially benefited 1 If so, is any portion 
of his salary to be assessed against the benefited property and how and 
in what amount9 

'' 4. If, under the pro'visions of section 139 of the act above re· 
ferred to, the state highway commissioner designates the county high· 
way superintendent to have charge of all highways, bridges and cul­
verts within the county under control of the state, is the entire salary of 
the county highway superintendent to be paid in the first instance by the 
county, which is in turn to be reimbursed by the state to the extent of 
one-fifth of such salary or is the proportion of the salary of the county 
highway snperfntendent which is payable by the state, to wit: one-fifth, to 
be paid by the state directly to that official? 

'' 5. May the county surveyor under the provision of this act accept 
any other private or pu_blic employment? 

'' 6. Will the rounty surveyor umler the provisions of this :ict still 
have authority to :fix the number of his assistants, deputies, etc., as pro· 
vided in section 2788, General Code, an<l fix their salaries within the ag· 
gregate yearly allowance made by the county commissioners 9" 

Sections 138 and 139 of amended senate bill No. 125, being the sections to 
which you refer, and which have been designated as section 7181 and 7182 of 
the General Code, are as follows: 

''Section 138. The county surveyor shall be the county highway 
superintendent. The county surveyor shall give his entire time and atten· 
tion to the duties of his office and shall receive an annual salary to be 
computed as follows: One dollar per mile, ~or each full mile of the first 
one thousand miles of the public roads of the county, and in addition 
thereto forty dollars for each full one thousand of the first fifteen thou· 
sand of the population of the county as shown by the federal census next 
preceding his election, thirty dollars per thousand for each full one thou· 
sand of the second fifteen thousand of the population of the county; 
twenty-five dollars per thousancl for each full one thousand of the third 
fifteen thousall(l of the population of the county; fifteen dollars per thou· 
sand for' each full one thousand of the fourth fifteen thousand of the 
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population of the I'Ount): an<l five dollars per thou~and for each full thou­
saw! of the population of thP .. ounty in l'Xl'ess of sixty thousall(]. Such 
salarie~ shall be paid out of the county treasury in the same manner as 
the salaries of other county ofli<·ials are paid; provi<leu, however, that 
no <"Ounty highway superinten<lent shall rpcein' in the aggregate a salary 
of more than four thousand dollars per annum. The salary above pro­
vided for, shall cover all services rendered by the county highway super­
intendent to the statP, county and townships. l n the event the l'OUnty 
highway superintendent cannot properly perform all the duties of his of­
fice, the county commissioners shall fix the aggregate compensation to be 
expended for assistants by the county highway superintendent during the 
year. Sueh compensation shall be paid out of the county treasury in the 
same manner as the salary of county officials is paiu. In addition, thereto, 
the county highway superintendent and his assistants, when on official 
business, shall be paid out of the county treasury, their actual, necessary 
traveling expenses, including livery, board and lodging. Such assistants 
may be discharged for eause at any time by the county highway superin­
tendent. 

''Section 13\J. The state highway commissioner may designate the 
county highway superintendent to ha\·e charge of all highways, bridges 
and culverts within the county under control of the state. If the state 
highway eommissioner does not designate such county surveyor to have 
charge of the highways, bridges and culverts under control of the state 
within such county, a sum equal to one-fifth of the salary of said county 
surveyor shall be deducted therefrom as herein provided. \Vhen the eounty 
surveyor has chi~rge of the· highways, bridges and culverts of his county 
under the control of the state, one"-fifth of his salary, as designated in the 
provisions of this act, shall be paid by the state upon vouchers issued 
then•for by the state highway eommissioner upon the auclitor of statP 
against the state highway fund. On the presentation of sueh vouriH•r tlH' 
auditor shall issue his warrant therefor upon the state treasurer.'' 

The material parts of section 138, above quoted, as bearing upon the salary 
question are: ''The cowzty surveyor shall be thP rouuty highway superintell(lent. 
The cormty surveyor shall give his entire time and attention to the duties of his 
office and shall receive an annual salary to be computed as follows: Such salaries 
shall be paid out of the county treasury in the same manner as the salaries of 
other county officials are paid; provided, however, that no county highway super­
illti!ndelll shall receive in the aggregate a salary of more than four thousand dol­
lars per annum. The salary above provided for, shall cover all services rendered 
by the coullty highway superiHtelldcllt to the state, county allll townships.'' 

-'.1 It is observed, first, that the salary pro,·ided is the salary of the county 
surveyor, not as highway superintendent but as county surveyor. That by virtue 
of his offiee as county surveyor, the county surveyor is highway superintendent. 
That ''the salary above pro,·ided for,'' that is the salary of the cotwly surveyor, 
shall cover also all services rendered by him as the county highway superin­
tendent to the state, county aml townships. In other words, instead of this 
language showing an intent to pay the salary ''above provided for'' to the county 
sun·eyor for his services as county highway superintendent, I think it clearly 
means that the eounty highway Huperintendent shall draw no salary or fees as 
such but that the salary above pro,·i<led for the county surveyor shall cover his 
sen·ices, not only as county sun·eyor but as highway superintendent. :Xot only 
is there no salary provided for the county highway superintendent, but there is 
an express provision that the salary of county surveyor shall cover all services 
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in his ex-officio office of county highway superintendent and no public authority 
will have the power to grant him additional compensation for his duties as county 
highway superintendent.\\ 

If the state highway superintendent does not, under section 139 above quoted, 
designate the couirty surveyor as county highway superintendent to have charge 
of the highways, bridges and culverts under the control of the state within the 
county, ''a sum· equal to one-fifth of the salary of said county surVeyor shall be 
deducted." On the other hand "when the cozmiJ' sur·veyor bas charge of the 
highways, bridges and culverts of his county under the control of. the state, one· 
fifth of his salary as designated in the provisions of this act shall be paid by the 
state." 

The Cass highway law covers all of the duties of county highway superin· 
tendent. On the other band, while it covers many of the duties of the county sur· 
veyor it by no means covers all of them. 

It is my opinion that not only may the county surveyor as bigh~ay superin­
tendent draw no other fees, salary or compensation than the salary provided for 
the county surveyor under section 138, above quoted, but that for the duties 
positively and unconditionally imposed upon the county surveyor by law he may 
not draw any other fees, salary or compensation from the public treasury, i. e., 
from public funds. 

Coming to your questions 1 and la, which will be considered together, it will 
be necessary to examine sections 5549, 5550, 5551 and 5552, the Warnes law and 
the Parrett-Whittemore law in connection with the above quoted statutes. 

The maps provided for in sections 5549 and 5550 were for the use of the 
assessors in making the quadrennial assessment. This scheme of assessment was 
repealed by the Warnes law, and sections 5549 and 5550 were repealed by implica­
tion when section 41 of the Warnes law (section 5620, G. C., 103 0. L., 797) was 
enacted and the duty of providing such maps was cast upon the district assessor. 

This section of the Warnes law (section 41, G. C.,-5620) will be in effect until 
January 1, 1916, when all of the provisions of the Parrett-Whittemore law (106 
0. L., 786) will become effective. 

The same maps which might have been made under sections 5549 and 5550 
also could have been made under sections 5551 and 5552; that is to say, that while 
sections 5549 to 5552 were all in effect, the county commissioners may have pur· 
sued either course as to the making of the maps, though only iinder 5551 and 5552 
where they also wanted the maps kept up-to-date. The maps to be made under 
sections 5551 and 5552 were ''a complete set of tax maps for the county.'' Such 
maps were for the use of the board of equalization and the auditor. The Wttrnes 
law abolished the board of equalization. Section 93 of the Parrett-Whittemore 
law, G. C., 5589, 106 0. L., 270, provides: 

''The county commissioners shall furnish for the county board of re­
vision in each county, and its experts, clerks and employes, suitable office 
rooms at the county seat and shall furnish the county auditor for his own 
office and for the county board of revision, all maps, plats, stationery, 
blank forms, books, supplies, furniture and other equipment necessary for 
the proper discharge of its duties and for the preservation and safe keep· 
ing of its books, records and files. Provided, however, that the maps, 
plats, stationery, blank forms and qther supplies and equipment used by 
tbe county auditor shall, so far as practicable, be used also by the county 
board of revision.'' 

This section will become operative January 1, 1916, and will supersede all 
other authority for the making of future tax maps. Sections 5551 and 5552 have 
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never been cxpres~ly repealeu, but their operative effect will be limited to the 
tax maps referreu to in ~aiu ~ection 9:.:, G. C./ 5589, after January 1, 1916. 

WhPn this last mentioned sedion becomes· operative the county commis­
sioner~ will have the option of either appointing the county surveyor to make 
the map:; or of contracting with outside parties, but not of doing both. That is 
to say, that as the law now stands the county commissioners may appoint the · 
county surveyor to make, correct and keep up to date a ·complete set of tax maps 
for the county. The county commissioners may not now have this work done by 
any one save the county surveyor and his assistants. After January 1, 1916, the 
county commissioners may have the tax maps made by either the county sur­
veyor and his assistants or by outside parties, but not by both. In other words, 
one set of maps is required but two sets are not authorized. 

Section 5551, G. C., provides: 

''The board of county commissioners may appoint the county sur­
veyor, who shall employ such number of assistants as are necessary, not 
exceeding four, to provide for making, correcting, and keeping up to date 
a complete set of tax maps of the county. Such maps shall show all orig­
inal lots and parcels of land, and all .divisions, subdivisions and allot­
ments thereof, with the name of the owner of each original lot or parcel 
and of each division, subdivision or lot, all new divisions, subdivisions or 
allotments made in the county, all transfers of property showing the lot 
or parcel of land transferred, the name of the grantee, and the date of 
the transfer, so that such maps shall furnish the auditor, for entering on 
the tax duplicate, a correct and proper description of each lot or parcel of 
land offered for transfer. Such maps shall be for the use of the board of 
equalization and the auditor, and be. kept in the office of the county 
auditor.'' 

Section 5552, G. C., provides: 

"The board of county commissioners shall fix the salary of the 
draughtsman at not to exceed two thousand dollars per year. They shall 
likewise fix the number of assistants not to exceed four, and fix the 
salary of such assistants at not to exceed fifteen hundred dollars per 
year. The salaries of the draughtsman and assistants shall be paid out 
of the county treasury in the manner as the salary of other county officers 
are paid.'' 

Section ,;551 uoes not impose a positive duty upon the county surveyor. It 
authorizes the county commissioners under certain conditions to impose a duty 
on the incumbent of the sun·eyor 's office. In other words, the making, correcting 
and keeping up to· date of tax maps is not necessarily, but may by action of the 
county commissioners be made one of the rluties of the !'Ounty surveyor. If thi~ 
action is taken by the <'Ounty commissioners, then it is their duty to provide a 
eompensation for this additional work, and I am of the opinion that the county 
sun-pyor rna~· recPive it in addition to the salary provided for in section 138 of 
the <.:ass law above quoted. _ 

I am impellPd to this conclusion not only from a consideration of the Cass 
law and the deliberate leaving unrepealed of sections 5551 and 5552, but as well 
fron\ considerations of public economy. The tax maps must be made. The com­
ttlissioners ma~· not compel the surveyor to make thPm without providing a com­
pensation therefor. If the county surveyor does not mak,e the mapR, then the 
c•ommissioners must eontract with outside parties for the work, in all probability 
at a greater eost and 1.dt/zout tlze be11ejit of lzavi11g tlze tax maps kept up to date. 
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I am therefore of the opinion that the county surveyor may receive the com­
pensation provided for under section 5552, G. U., when such county surveyor Las 
been appointed under 5551, G. C. 

Your second and third questions must be answered in the negative. Sections 
2807 to 2814 inclusive, of the Gc>neral Code, pro\·idc that land owners may call 
upon the county surveyor to make surveys of their lands, plant corner stones or 
posts, COI)duct proceedings to establish corners and take depositions therein, and 
record plats and certificates of the surveys made by him. These are clearly duties 
of the office of county surveyor. It is further provided that the fees of county 
surveyors for such services shall be paid by the person or persons applying there­
for, and there is no provision of law requiring these fees to be covered into the 
treasury. If, therefore, a county surveyor is called upon to render services under 
sections 2807 to 2814, G. U., such surveyor will be entitled to charge and collect 
therefor the fees provided by law, and such fees will be in addition to the annual 
salary provided by section 138 of the act now under consideration. 

Any connection that exists between the location and construction of ditches, 
other than such ditches as it may be necessary to construct along the sides of 
highways for the sole purpose of affording drainage for the same, on the one 
h~d, and the construction, impro,·ement, maintenance and repair of bridges and 
highways on the other hand, is only incidental and not such as to warrant the 
conclusion that the duties of the county surveyor in connection with the location 
and construction of ditches have any substantial relation to or connection with 
his duties as county highway superintendent in the constructiqn, improvement, 
maintenance and repair of bridges and highways. l\Ioreover, as suggested by 
you, the cost of ditchC's, including the engineering expense thereon, is ordinarily 
assessed against and paid by the owners of lands specially benefited, so that 
the services of the county surveyor in this particular are not in the last analysis 
rendered to the state, or to a county or township, but are rendered for the benefit 
of and are eventually paid for by the owners of the lands specially benefite•l. 
I therefore conclude that the annual salary provided by section 13H of amended 
senate bill No. 125 will not cover seniees rendered by the county surveyor in 
the location and construction of ditches under sections 6442 et seq. of the General 
Code. The compensation of the eounty sun·eyor for such services will be in addi· 
tion to the compensation provided by section 138 of said act, and such com-
pensation will be governed by the statutes now in force and relating thereto. · 

Coming to your fourth inquiry: It is provided by section 138 as follows: 
''Such salaries shall be paid out of the county treasury in the same manner as the 
salaries of other county officials are paid.'' Coming to consider section 139, it 
is provided as follows: "If the state highway commissioner does not designate 
such county surveyor to have charge of the highways, bridges and culverts under 
control of the state within such county, a sum equal to one-fifth of the salary 
of said county surveyor shall be deducted therefrom as herein provided. \Vhen 
the county surveyor has charge of the highways, bridges and culverts of his 
county under the control of the state, one-fifth of his salary, as designated in the 
provisions of this act, shall be paid by the state upon vouchers issued therefor 
by the state highway commissioner upon the auditor of state against the state 
highway fund. On the presentation of such voucher, the auditor shall issue his 
warrant therefor upon the state treasurer.'' Looking only to the provisions of 
section 138, the only conclusion to be reached is that the entire salary of the 
county surveyor is to be paid in the first instance from the county treasury even 
where the county sun·~yor is designated by the state highway commissioner to 
have charge of the highways, bridges and culverts under control of the state. 
Looking only to the provisions of section 139, it would seem equally clear that 
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where the county sun-eyor is designated by the state highway commissioner to 
have rharge of thP highwa~·s, bri<1ges an<l culverts under control of the state, one­
fifth of his salary is to be paid directly to that official by the RtatP. A construc­
tion is to be adOJJted which will, if possible, harmonize and gh·e some force and 
effect to the apparently conflieting provisions of the two sertions. This can only 
be done by reaching the eontlusion that where tht> county survt>yor is desig­
nated to have charge of the highways, bridges and culverts under control of the 
state within such !'ounty, his entire salary is to be paid in the first instance ont 
of the county treasury, and that th(' payment of one-fifth of such salary by the 
state is to be made to the county by way of reimbursement. That this conclu­
sion will gh·e full expression to the legislative intent is manifest from the lan­
guage of section 139 to the effect that if the state highway commissioner does 
not designate the county surveyor to ba,-e (•barge of the highways, bridges and 
culverts under control of the state within such county, a sum equal to one-fifth 
of the salary of said county surveyor shall be deducted therefrom. If it had not 
been intended that the entire salary of the county highway superintendent should 
be paid in the first instance from the county treasury, there would have been 
no reason for the use of the wor<l ''deducted.'' IIaving in mind the elementary 
principle that in the eonstruetion of a statute an effort should be made to har­
monize its different parts and give some effect to all the language used, and tak­
ing into consideration all the pertint>nt provisions of sections 138 and 139, it is 
my opinion that where the county surnyor is designatf'<l hy the state highway 
commissioner to have charge of the highways, bridges and culverts of his county 
under the control of the state, his entire salary is to be paicl in the first instance 
out of the eounty treasury in accordance with the provisions of section 138, and 
that the one-fifth part of his salary to be paicl by the state is to be paid to the 
rounty by way of reimbursement. 

Your fifth question is nnswere<l by the provision of sec·tion 138 of the act, to 
the effect that the county snn·eyor shall gh·e his Pntire time and attention to 
the <lutit>s of his ofliee. l'IHlt>r amen<led senate hill No. 125, the county snrvt>yor 
will therefore be prohibit<?cl from aecepting any employment, either public or 
private, not prodded for by statute. 

Ln answering ~·our sixth qu<'stion, it must first he obspn·ed that section 
!!iSH, G. U., is not l'Xpressl.v repeale<l or nmf'!Hle<l by anH•n<le<l sPnate bill No. 125. 
An~· rPpeal or amt'IHlml'nt of sai<l sedion must, therefor<', be by implication. Sec­
tion 27SH, G. C., reads as follows: 

''The county surveyor shall appoint sul'lt assistants, dt>putit>s, 
<lraughtsmen, inspc>etors, c·lerks or t>mployt>s as ht> <lel'ms necessar,v for 
the propt>r performan•·e of thc> duties of his office, and fix their compensa­
tion, but compPnsation shall not exeeed in the aggregate the amount fixed 
therefor by the county commissioners. Aftt>r being so fixe<l, such com­
pensation shall be pai<l to su<'h p<'rhOIIH in monthly installments from the 
general fund of tht> county upon the warrant of thP eou11ty au<litor.'' 

It will be note<l that this se,·tioll applies in t<'rms only to the (•ounty sur­
,·eyor, whill' thl' eorrt>HJIOll<ling provisions of st>!'tion 1:Js of tht> af't now under 
eonsi<lt>ration apply in tPrms only to thP •·ounty sun·<'yor in his •·apa<'ity as 
cozwty lziylz7l'<l)' superillfc11de11t. HPpl'als h~· implieation are never favored ancl it 
is my opinion that after ampn<lP<l sl'Jtate hill i\o. 12.3 go<'s into effect, section 
27H8, G. C., will rt>main in full forte :uHl efYl'<'t in so far as it !'Oncerns the as­
sistants, dt>putir~, <lraught~IIH'n, inspPctors, •·INI>s al)(l other Plll]llo~·rs JH'cPs­
sar,v to PnahiP tht> t·uunty survc>yor to prup<•rly perform thP dutit>s of his officl', 
utlzcr tlzan tlzosc duties dcz•olvi11g upon lzim as county lziglzway superintendent. 
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As to the assistants needed by the county surveyor, acting as county highwaoy 
superintendent, and necessary to enable him to properly perform his duties as 
such highway superintendent, the controlling law will be section 138 of amended 
senate bill No. 125. While it may not be essential in practice to preserve for all 
purposes the distinction between the assistants, deputies, draughtsmen, inspectors, 
clerks and other employes necessary to enable the county surveyor to pr~perly 
perform such of his duties as are not connected with his work as county high­
way superintendent, on the one hand, and the assistants necessary to enable him 
to properly perform his duties as county highway superintendent, on the other 
hand, and while it may be even convenient and proper to disregard the distinc· 
tion·for certain purposes, yet such a distinction clearly exists. As to both classes 
of assistants, the aggregate amount that may be expended annually for their 
compensation is to be fixed by the county commissioners and in fixing these 
amounts regard should. be had by the commissioners to the fact that stripped 
of all forms there is but one office to be supplied with assistants and it was not 
the purpose of the law to multiply employments, and that both sections of the 
statute taken together do not authorize the appointment of more persons than 
are actually necessary to discharge the functions of the office, whether they be 
those of county surveyor strictly or of county highway superintendent. As to 
the first class of assistants referred to above, it is provided that the county sur­
veyor shall appoint them and fix their compensation, but as to the assistants pro: 
vided for by section 138 of the act now under consideration and necessary to 
enable the county highway superintendent to properly perform the duties of 
his office, there is no express provision as to what official shall haye the power 
of appointing them and fixing their compensation. The section in question refers 
however to the county highway superintendent as making the expenditure for 
assistants and he is expressly given the authority to discharge such assistants for 
cause. It is therefore my conclusion that the county surveyor, acting as county 
highway superintendent, will have the authority to fix the number of his 
assistants authorized by section 138 of the act under consideration, appoint the 
same, and fix their compensation within the aggregate compensation fixed by 
the county commissioners. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney Ge11eral. 
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:>45. 

ROADS A~D IIIGH\L\YH-COl"XTY ~C!t\'EYOH lJOES XOT IL\\"1.; ClUit<>E 
OF HIGHWAY~, Jl!UIJGJ;s .\XD <TLYEHTH l"XDEP. CO::\THOL OF 
STATE l'XTIL lJESWX.\T:•;J) IIY SL\TE llll:ll\Y.\ Y t't>:\L\I!SSIOXEH­
API'OI::\T:\IEXT OJ<' EXGIXEEI~ OTfmH TIL\X COL"XTY Hrlt\"EYOH­
PATHOL ::\L\IXTEX.\.Xt'E OX :-iT.\Tr; 1:0.\IlH-IXTEI:-COl'XTY IIWH­
\\"AYS .\XV .:\L\IX ::\L\HKET 1~0.\!J~- -TEX PElt t'EXT. OF COST TO B£: 
.\.l:l~ESSED .\(:.\IXHT .\JH"TTJX(; L.\XIJ. 

1. The cozmty surz·cyvr docs ;wt hu;·,· c/zu;-!1,. of the lziglrwa:;s, b1idges and 
rulvuts u;zda co;ztrul v/ the slutc u;zd <•itlziil his cou;zt:; zuztil desig;zated by the 
state higlzu:ay commissiu;ze;- to so haz·c ,-lza;·yc. 

2. The highz,·ay couz;uissioucr 1/la_\" ;wf appohzt uuy l'lzgiuccr ot/zcr t/za;1 tlze 
coz!zzty szw<.·cyo;·, to lun·e char!fc of tlze lzi!llzz,·,zys, !Jridyes a;zd cuh•c;-ls zuzder tlze 
colllrol of the slate aud z,·ithin tlzc nll!ill_\' of suid sl!r-.:cyur. except as provided 
iu sectiou l..f2 of tlze Cass lzigh<,·ay !m,·, lOu 0. ! .. , 613, sectiou 7185, G. C. aud when 
a1z eugiilc'cr otlzcr t/w;z the (lll!;zty su;·-;·,-_,·o;· is dcsig;zatcd lry the stale lziglm.:ay 
commissio11er, ztuder the prm•isin11s of said iorcgnill.'] scctio;z, lzis salary aud coill 
pcnsatiu;z is fixed tllld dctcnllillcd by s,zid stale hi!fh1.l.·ay couwlissio;zcr. 

3. The state lzi!f/n,·a.r col/lillissio:lcr ;;wy ,·stal>!ish a systc;;l of patrol Jizai;zte­
nancc un state roads and the colllll_\' /1iyhr,·ay supcriulcndcllf, uudcr tlzc directiol! 
of the state /;ig/z,,a_v COJ/IIllissioncr. i!lay ,•sta/•lislz such sysle11z r111 coH;zty roads 
zvhc11 the county co!lllllissioncrs appro-;•e the same aud prm·idc the 11ecessary 
fu11ds therefor. 

4. lu all cas,·s of imprm·culcuts oJ iutcr-cmwl_\' high,,·a_\'S or main illarket 
roads by the state hi!Jh<vay couzmissioncr. feu per CCIII. of the cost of said im­
pro·vcmcut is to {>,• assessed a_qainst the la11d alntlliu!J t/zcreou, prm·idcd said asscss­
meut docs 110/ exceed thirt~·-tllrce per cCTtl. "i the ,·a!uc of said property for the 
purposes of taxation. 

Coi.l'~iHI-~. OHIO. Sepll'mller 21, 1915. 

Hu;-,;. CLI;>;To.'<i Cmn:x. State fli!lh<,·ay Ct•lltlllissioucr, Columbus, Ohio. 
DE.\R Sm :- 1 h:l\-t' your <'OIIJJIIUIIit·atiou of .\ugu't lli, l~ll.i, 11hi.-IJ rt'ads :•> 

follows: 

'' .. \s th1• highwny d('partitH'llt y,·ill ~IHJll lw oJ•~"l",ltiug 1t111lPr :t:lll'lldl•,[ 

st'natt' hill Xo. t:!.i l<II0\\'11 :Js th<' ('as> I:m·. I ll'ill '"' pl""""" to h:l\·t• you 
anSWt'r the followi11g que:;tions: 

"1. Dot's thP •·ount.v ~Ul'\l'_l'<>i' J,,.,.OJJit' tht• t·ouJJty hi•!ll\\·:~y sUJil'rin 

h•u<lt·nt '" n•J•I'<'H'Jitiug tht• ,tatt• dt']'"rtlll<'llt 011 til<' first :llo11da.1' iu Ht•]•· 

t<'JliiiJ•r. :rutonwti .. ally! 
"~- Is lu• stat!' rt<pn•st•ntatil·•· until "ut·h ti1111• as the stat<• high­

\\'ay dPJ•:rrtHII'llt aJ•poiuts soJJu• Olll' t'l"·· :111<1 if so, dot'> lw tal-.• O\'t'l' all 

,tat!' work :1t that timP! 

'' :1. Cnn thP ~t:tt(l lliglnYn,v cotnnli~!'\ioJJ(lr :l}'] 10iut :tuy t'llginePr otht~r 
than th<' t·ounty ,urn•yor as re,idt•nt c•ugiJJt•t•r t'X<'t']'t "" J•fovi<lr<l un<ll'r 

sPdion 1 t2! 
'' t. lf tlu· >tat.• high\1':1,\' dt•J•artJJII'JJt "l'l'oillt' ">II"' oth••r •·ngiJH'I'I' 

a..; rf'"-iclt·ut t•tq.!iiiPPT n•prc·~t>uting tht• o...t:ttt•, \\-lt:tt ... :,l:tt",\' dot•..: t1ti-.. Pll~.d­

nt•er rt>t·t~i\·P .1 

' ' .). Dot• ... tlJt• ~t:~tl· ld; . .dnv;.~y c·otlllll.i..,:--iont•l" JJ:r\ P l'o\\·l'r to e:-.t:thJi~h 

:1 ... y ... tPIIl of Jt:Jtrol JJJ:Iiutt'IJ:Il!C'(' nJt ~t:,tp ro:'d"' .1 

~~~ \'ol. II .\ (; 
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"6. Can the county highway superintendent under the direction of 
the state highway ilepartment establish a system of patrol maintenance 
on the county roads~ 

'' 7. Does the abutting property in all instances of improvement 
under the supervision of the state highway department pay ten per cent. 
of such improvemenU 

''An early response to the abo,·e questions will be appreciated and 
place me in position to answer the many communications that are now 
reaching this department.'' 

Your first three questions 1.nay properly be construed together. 

Section 139, of the Cass highway law, section 7182, G. C., provides that the 
state highway commissioner may designate the county highway superintendent 
to ha,·e charge of all highways, bridges and culverts within the county, under 
control of the state. It is further provided in this section that if the state high­
way commissioner does not designate such county surveyor to have charge of 
the highways, bridges and culverts under control of the state within such county, 
a sum equal to one-fifth of the salary of said county surveyor shall be deducted 
therefrom ani! that when the county -sun·eyor has charge of said highways, 
bridges and culverts, one-fifth of his salary shall be paid by the state. 

Section 142, of the act, section 7185, G. C., pro,·ides that if in the opinion of 
the state highway commissioner the county surveyor of any county is not qualified 
or neglects to perform his duties as county highway superintendent, the state 
highway commissioner shall file a written statement with the commissioners of 
such county, stating that in his judgment such surveyor is not qualified to perform 
the tluties of county highway superintendent or has neglected to perform his 
duties as such, or neglects to carry out the instruction of the state highway com­
missioner, and that the state highway commissioner may, after filing such state­
ment, designate an engineer other than the eounty surveyor, to have charge of 
state roads within the county. 

A study of the abo\·e pro\·isions indieatPs that aflirmative action on the part 
of the state highway eommissioner is necessary in order to place any pertion in 
eharge of the state highways, bridges and euh·erts within a county, and your 
first question may, therefore, be answered in the negative. The county surveyor, 
under the Cass highway law, will under all circumstances and conditions be tl1e 
eounty highway superintendent, but he will not, in your language, represent the 
state highway department or, in other words, will not have charge of the high­
ways, bridges and culverts within his <·ounty under control of the state, until 
designated to ha\'C charge of such highways, bridges antl culverts by the state 
highway commissioner. 

The above statement is, l think, a complete answer to your first and sec­
ontl questions. 

Your third question is to be answPred in the negative. It is apparent from 
an examination of section 142, of the act; section 7185, G. C., that it furnishes 
the exclusive method by which any person, other than the county surveyor, may 
be designated to have charge of the construction, improvement, maintenance 
and repair of the roads within his county under control of the state. It mn,;t 
first. be the 'opinion of the state highway commissioner that the county sur­
,·eyor is not qualified or neglects to pPrform his duties as county highway super­
intendent, and the state highway commissioner must file with the commissioners 
of the proper county a written statement to the effect that in his judgment the 
<'Ollnty sun·eyor is not qualifietl to perform the duties of county highway super­
intendent, or has neglected to perform his duties as such, or neglects to carry 
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out the instrudion of thP stat!' hig-hway commissioner. \\"hen hUdt a statemPnt 
has J)('en filpcl with thP c·ounty c·omrnissionPrs, the state highway eommissiOJwr 
may desig-uate an eugiuPPr, othPr than the eounty :sun·cyor, to h:n·e eharge of 
the construdion, improv!'meut, maintcnanc·e :wei rPpair of the roads withiu snch 
county, uucler the eontrol of the stat(•. The language of this section tan ]pave 
no cloubt that hpfore the state highway eommi~sioner can appoint any ('ng-ineer, 
other than the eounty sun·cyor, to havP charge of the state highway work 
within his county, be must file with the eounty commissioners the statement 
proviclecl by section 142, of the ad, section 71H5, G. U. 

Your fourth inquiry is as to what salary shall be paid an engineer, other 
than the county survt>yor designated under the provisions of section 142, of said 
act, section 71H5, G. U., to han• charge of state highway work within a county. 
This section merely provides for the selPction ancl clesignation of an engineer 
under the conclitions speeified thPrein, ancl that he s4all be paid out of any 
funds available for the eonstruction, maintenauee and repair of state highways. 
No compensation or salary is fixed by said section, and the matter of his eom­
pensation is therefore left entirely to the judgment of the state highway eom­
missioner by whom it must be fixed ancl determined. 

Your fifth inquiry is as to the right of the state highway commissioner to 
establish a system of patrol maintenance on state roads. 

By the provisions of paragraph (a), of section 241, of saicl act, sPc·tion 7464, 

G. 0., it is made the cluty of the state highway clepartment to maintain all state 
roads, and under the provisions of section 217, of said act, section 1224, G. C., 
it is made the express duty of the state highway eommissioner to maintain and 
repair to the required standard all inter·county highways, main market roacls 
and bridges and culverts, constructed by the state by the aiel of state money or 
taken over by the state after being constructed. 

Patrol maintenance of a road, as l understand the term, involves the employ­
ment of persons to patrol regularly said roads and make such small repairs as 
will serve to keep said roads in good ·condition and thereby postpone the neers-
sity for larger and more extensive repair. · 

If there were no other pro\'isions of this act reflecting upon the question 
here involved, it would seem that the requirements imposed by the sections just 
cited would justify sufficiently this nwthod of maintaining and keeping in repair 
all state roads. In other words, as one of the methods whereby a road is main­
tained and kept in repair, the state highway commissioner would be authorized 
to adopt the patrol system. Howe,·pr, there are other provisions of this act 
which relate more closPly, in my juclgment, to this question. The current appro­
priation measurp, being housP hill Xo. 701, makes sperific appropriation to repair, 
maintain, protect, poliee and patrol public highways, as provided in section 6:l09, 

G. C. (See 106 0. L., pages 695 and 776.) 
Section 6309, G. U., aforesaid, provides that the re\·pnues derived from 

automobile registration fees shall be paicl WPekly into the state treasury and 
that any surplus aftPr clecluC'ting tlH' expenses of carrying out and pnforcing the 
provisions of the chapter of the ClcnPral CociP, rPlating to automobile registra­
tion, shall be used for the repair, maintenatwP, protPetion, policing and patroling 
of the public roads and highways of the state Utl<ler the supen·ision and eontrol 
of the state highway department. lt will be ohsen·e<l that the language of this 
section bas been adopted in said appropriation bill. 

However, in paragraph :l, section 214, of saicl ad, section 1221, G. U., it is 
provided that "the fun cis <Jeri \'Nl from the registration of automobiles shall be 
equally divided and one-half shall be applied and usecl, as pro\·ic!Pd in this seetion, 
in the maintenance an<l repair of the intPr·<"ount_y highways, and onP-half to the 
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mainteuan<·t• an<l rppair of the main marlu;t roatls of the state. From the plut 
of the funds appropriatPtl for nsp 011 tht• main market roatls the state commis­
sion!'r is empowerP<l to estahli~h a ~y~t<'m of maintt>nanee to he organized in 
such manner as the state high\vay eommi~sionPr may provitlP.' • It will thus be 
seen that the lPgislature has ~1,e,.ifieally !>l'O\'iuetl her<'in for the disposition of 
the funds derived from regi~tration of automobiles, anti that said funds shall be 
applied and used, as pro,·ided in this s<>dion, in the maintenance and repair of 
inter-county and main market roads. 

·without discussing all the pro,·isions of said section 214, it is sutlicient to 
say that th<'re are no provisions in said section which preclude or prevent the 
use of sai<l funt.ls as provided in said paragraph 3 aforesaid, viz., in the mainte­
nance and repair of the inter-county and main market roads. Did the legisla­
ture intend, thPrefore, by the pro,·isions of said paragraph 3 to in any manner 
limit the nsP of sai<l funds, as pro,·idetl in sai<l appropriation bill, or did the 
legislaturP intent! to indu!le in the terms ''maintenance and repairs,'' as usetl 
in sai!l paragraph :;, the method or manner of maintaining said highways by the 
patrol systf'lll, l am of thP opinion that the latter view must obtain, and that 
such nwthotls are included in said terms ''maintenance and repair,'' ani! as before 
11otetl, :t•·<· specifieall~ pro,·ided for in saitl appropriation bill. 

Further, it appears from the last dause of sai<l paragraph 3, that from the 
part of saitl funds appropriatt'd for use on main markt't roads, the state commis­
sioner is em1•ower!'<l to establish a systt'm of maintenance to be organizPu in such 
manner as the state highwa.v (•onnnissioner may provide. 

This pro,·ision clearl.v PlllJlOWPrs tht> estahli,;hnwnt of the patrol system as to 
main market roads. lt is tht>rPforp m~- opinion that the state highway commis­
sioner has the }JO\H'r to l'sta hlish a ~ystPm of pntrol maintt'nauce, as that term is 
herein dt'fined, upon the stat!' road~ within thf' limits of tht' appropriations herein­
beforp noted. 

Your sixth qnPstion is ns to th<' right of thl' county highwu_v superintendents, 
nntler tht' dirl'dion of th!' statP hi)!hwa_v dPpartmPnt, to pstablish a system of 
patrol maint<•nanc<' ou th<' t'OllHty roatls of thPir respe!'tin' l'ouuties. By the pro­
\'isions of s!'ction :21-l, of till' t'ass hi~hway law, seetiou 1221, G. C., anti sPction 
:!H, of said Jaw, st'dion 7Hi-l, G. C., the acti,·ities of thP state highway depart­
mPnt in maintPn:lnt·f' :md rPpair work b limit!'d to state roads. It tht'refore fol­
lows that any systt'm of patrol maiHtrnaJH'!' on th<' t•ounty roatls of a county would 
han• to hP <·arriPtl fonvanl hy nH'ans of I'Onnty funds. 

i:'PdioH 1.->-l, of tll!' ad, sP..tion 71\l7, U. (~., pro\'itlcs that the eouuty highway 
superint<•utl<•nt, uudPr thf' dirediou of thP state highway eommissionPr, shall pro­
,·itlP for tlw maintenalll"<' a11<l rPpair of thp roads of the county untler such system 
as may b!' <l<'PlllPd expt'tlient, so that each st•etion of the hi~hways of the county 
:,hall be untlPr J•ropPr HUp<'n·i,ion awl I><' dl'Pdi\·ely ant! Pt·onomieally improve<l, 
maintained and rPpaired. 

SPdion 15.i, of the art, l1Ping section 7Hltl, G. U., provid<'s that the county 
highway ~uperint<'ndl'nt may, with the approval of the eounty commissioners or 
township trustPes, pmplo~· sueh laborers, teams, implements an<l tools, and pur­
chase such matPrial as may Jw nrt·c~sar,Y in the performance of his duties. 'Vhere 
county road work is t!Ont:' by contract, the contract is, un<ler the terms of section 
12-l, of the aet, st'ction 6\l-H>, G. C., let by the county r~mmissioners, and from 
the provisions of section 13.), reft'rrPtl to abo,·e, it is apparent that work by force 
account ean hP ('arried on by the <'ounty highway superiutcn<lent only with the 
apprO\'al of thP <'OUnty eommissionprs. It is true also that all levies for county 
highway purposes and all appropriations for such purposes must be mat.le by the 
t·onuty rommis~iouers, so that your bixth- question r:mnot be answered generally 
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Pit!JPr itc tJ ... :.liil'lll:i!il c• ur tlu• uc·:.;:ttiH•. jf tLc• c·otwty c·onuui~siotwr~ uppru1·e 

i '"' '"'''''""'·'· ,rc·]•' :lite! r•ro1·icle tilt' l!Pt't'"Hry fuucl~, c·ounty LigLway ~ur•eriuten.l­
' ,,b :.I·t· :.ut!torizc·d to c•,taJ,Ji,IJ, UHcler tllc• tlirt•c·tion of the state highway com­
wi--iol!C·r, :1 ,_,·,tc•Hl of r•:~tml lllaiJJtc·u·aJlc·p ou c·ouuty roads. If the county com­
llli"iollc'i'' t':~il to ap]•rol c• til .. nec·e,,aQ· ,t<']•s, or pro1'icle the requisite funtls, the 
•·ouuty IIigh11·:1y '<l]•c•riJJtc•Jldt'ut "·ill be without authority to take such action. 

Your l:ht ilitJUiry i' as to whpthc•r ·abutting property in ull instances of 
imJ•rol·emPJJt, uwlc•r thc• sup<·n·ision of the state> highway clepurtment, must be 
""~'"'''! tc•Jl ]•er c·Put. of the t·ost of suc·h improvement. This inquiry is answered 
in part by the pro1·isiou of se~tion :~10, of the act, section 1217, G. C., to the 
t'f'l'ed that in no ~ase shall the propPrty owners abutting upon an improvement, 
be rPli<'vPcl by thP state, county or township from the payment of ten per cent. of 
the cost aucl expense of such improvemPnt, excepting therefrom the cost and 
ex11eme of britlgc•s autl culverts, with the further proviso that the total amount 
assessetl against any abutting property must not exceed thirty-three per cent. of 
the tax valuation of sut'h property. 1t woultl seem from a study of the context 
that the provision referrPtl to above is applicable to inter-county highway improve­
ments and not to main markPt roar! improvements, but that the same rule is in­
teucJpd to apply to main market road improvements is clearly indicated by the pro­
vision of section lt-!4, of the act, section 1191, G. 0., to the effect that when a part 
o£ an inter-c·ounty highway system or main market road system of the state is 
improved by the state, by contract or force account, without the co-operation with 
a county or some township thereof, ten pPr cent. of the cost of said construction 
or improvPment shall be assessed against the land abutting thereon, according to 
the benefits, provided the total amount assessetl against any owner of abutting 
property shall not exceed thirty-three per cent. of the valuation of such property 
for the purposes of taxation. 

I therefore ~oncludc, in answer to your inquiry, that in all cases of improve· 
meuts of inter-county highways or main market roads matle by the state highway 
commissionPr, either in co-operation with a county or township, or without such 
co-operation, ten 1•er cent. of the cost of the improvemPnt is to be assessed against 
the lantl abutting thereon, accortling to lwuefits, with the limitation that said as­
beosment shall not exceetl thirty-three pPr cent. of the valuation of such property 
for the purposes of taxation. Hespectfully, 

846. 

Eow ARD C. TURNER, 

Attorney General. 

HBPOH'r OF COlTNTY AL"Dl'fOR--WHEX PCBLICATIOX TO BE :MADB IN 
OXLY ONE XEWSPAPEH. 

lf there a7e ;zot oue ;zewspapn of the political party casting the largest vote 
ia the state at the last ge11eral clectiu;z a11d o;ze of the seco11d largest published 
a;zd of ucuaal ch-ntlatiou iu a couuty, tlzc cozwty auditor's report uuder section 
2508, G. C., ;;zay he tublislzcd iu a;zy ;zer,•spaper published aud of geueral circulation 
ill tlze COllllt}'. 

CoLniBCS, OHio, September 21, 1915. 

Hox. Dox C. P01nr:R, Prosccuti;zu A ttonzey, C oslzocto;z, Ohio. 
DE.\R Sm :-I am in receipt of your letter of September lOth, 1915, in which 

yon rPquest my opinion upon the following: 
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"I would appreciate very much your opinion as to the proper con­
struction of the following extract from G. C., section 250R, as ·amende<l 
in .106 Ohio Laws, page 488: 

'' '* * Said auditor shall cause an exact copy of said report to be 
immediately published one time in one newspaper of the political party 
casting the largest vote in the state at the last general election, aud in 
one newspaper of the political party casting the second largest vote in 
the state at the last general election, published in the county and of gen­
eral circulation in said county; if there are two such papers published; 
if not, then a publication in one newspaper only is required. * *' 

847. 

"There are only two newspapers published in Coshocton county; the 
one claiming to be an independent paper, while the other claims to be a 
democratic paper. I have advised our county auditor that by virtue of 
the italicized part of the foregoing extract of G. C., p508, that the 
report in question may be published in either the independent paper or 
the democratic paper. Is my opinion correct or noU If incorrect, kindly 
inform me as to how the report would be published in case both of our 
newspapers were independent~" 

In my opinion your construction is correct. 
Respectfully, 

Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-ROADS AND HIGHWAYS-INTER­
PRETATION OF CASS HIGHWAY LAVi'-SIXTEEY QUF~STIONS ON 
AMENDED SENATE BILL NO. 129 FOl'ND IN 106 0. L., 574, ANS'iVERED. 

This opi11ion relates to a11 i11terpretation of the CASS HIGHWAY LA.W, 
106 0. L., 574. 

1. There is no provision for either purchasing or furnishing means of trans­
portation for county commissioners. 

2. An automobile used as a conveyance b:y county road officials may not be 
purchased as equipment. 

3. Primaril:>', a township highway superinte11dent has control of the township 
roads within his district and in addition thereto is required to report to the county 
superintendent in relation to all highways within the district and to perform such 
duties as may be prescribed by the rules and regulations of the county highway 
superintendent so far as said rules and regulations do not conflict with those of 
the township trustees. 

Under section 3375, G. C., the township highway superintendent has certain 
duties regardi11g the graveled and unimproved public roads of liis district irrespec­
tive of whether they are township, state or county road's. 

4. State roads include such part or parts of inter-county highways and main 
market roads as have been or may hereafter be constructed by the state, or which 
have been or may hereafter be taken over by the state, as provided in the Cass 
highway law, and such roads shall be maintained by the state highway dppart111e11t. 

5. Cou11ty roads shall include all roads which have been or may be improved 
by the cou11ty, by placing brick, stone, gravel or other road building material 
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tlzereon, or heretofore built by tlze state and not a part of the inter-cozmty or maiJJ 
market system of roads, together '4-ilh such roads as ha<•e been or may be con­
structed by the township trustees, to conform to the standards for county roads, as 
fixed by the county commissioners, aud all such roads shall be mai1tlained bJ,• the 
county co,mmissioners. 

6. Township roads shall include all public high·u:a}'S of the state other than 
state or county roads, as hereinbefore defined, and the trustees of each township 
shall maintain all such roads within their respective towuships. 

7. The county highway superinteudent is required generally to approve all 
expenditures made from comzty or township funds for the construction, improve­
ment, maintenance a11d repair of township and county roads and bridges, whether 
done by contract or force account, with the exception of claims for dragging, which 
are to be allowed upon the approval of the township highway superinteadeut. 

8. The mileage of public roads referred to in section 138 of the act, G. C., 
7181, includes such streets of villages as form a part of a state, county or township 
~~ . 

9. Where a county improves a road through the tmlmship and into or through 
a village, the_ part of the road in the village becomes a cowzty road, but the duty 
of maintenance is cast upon the municipal authorities. 

10. It is the duty of the county auditor to detennine the mileage of public 
roads upon which the county surveyor's salary is to be based. 

11. The county surueyor draws the salary provided for in section 138, (G. C., 
7181), as county sun;e_vor and not as cozmty highway superintendent. 

12. The power of removal of township highway superintendents is concurrent 
in the county highway superintendent and township trustees. 

13. The levies provided by sections 105, 238 and 239 are outside of the ten 
milt limitation but within the fifteen mill limitation of the Smith law. 

14. The cotmty surveyor is required to give two bonds, one as county surveyor 
a11d one as highway superintendmt. 

15. Couuty conullissioners, neither by force accouut or otherwise, may repair 
hiyhways without tile sztpen•ision of the county llighway superintendent . 

. 16. Uuder section 214, (G. C .. 1221) and house bill No. 701 (appropriation 
bill) the state's portiou of the salary of county highway superintendeut is to 
be paid out of their funds applicable for inter-coll!zty highway construction improve­
ment, maintenance and repair. 

17. Unnecessary for the count}' surveyor and his .assistants and deputies~ on 
yearly aud mo11tlzly' salaries, tv itemi::c pay rolls in the manner formerly done by 
county surveyors. 

CoLt:Mscs, Omo, September 21, 1915. 

Bureau of lnspectio11 and Supen•ision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of August 12, 1!J15, in which yon 

submit sixteen questions relating to the Cass highway law, being amenrlerl senate 
bill No. 125, found in 106 0. L., 574. You first inquire as to whether there is any 
provisions in amended senate bill No. 125 for county commissioners either to 
purchase or be furnished means of transportation. I assume that you mean to 
inquire as to the right of county commissioners to purchase aurl maintain a vehicle 
or vehicles with public funds and use the same while in the discharge of their 
duties, in connection with highways, or to rent vehides while so engaged and 
charge the cost thereof against the county. You do not cite me to any particular 
section or sections of the ad in question as bearing upon this question and inquire 
as to the proper construdion to he placed upon such sections; but merely inquire 
generally as to whether a provision of the character indicated by you is to he 
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found in the act. This observation is also applicable to a number of the other 
questions propounded by you, and the work of answering questions of this class 
has been one involving a test of eyesight and patience in the reading of the three 
hundred and four sections of the act, rather than one involving the application 
of legal principles. I can only say, in answer to your first question, that I have 
carefully examined the act in question and have been unable to find therein any 
provision authorizing county commissioners to purchase and maintain with public 
funds a vehicle or vehicles to be used by them while in the discharge of their 
duties in connection with highways, or to rent vehicle~ while so engaged and 
charge the cost thereof against the county. 

Your second inquiry is as to whether the automobile used as a t:onveyance by 
county road officials is to be classed as equipment. I have interpreted this inquiry 
to be as to the right of the county commissioners or county highway superinteml­
ent, under the Cass highway law, to purchase an automobile to be used by either 
the county commissioners or the county highway superintendent ani! his a~sistauts, 
or both, while engaged on work relating to the highways of the county. 

The principal provisions of the Cass highway law relating to the purchase or 
lease of equipment by the county authorities are to be founu in sections 15:3, u·t, 
158 and 160 of the act. Section 155 of the act, being section 71a1l, G. C., vrovides 
that the county highway superintendent may, with the approval of the county 
commissioners or township trustees, employ such labon•r,;, teams, imvlements ani! 
tools, and purchase such material as may be necessary in the performance of his 
duties. It need only be observed, in connection with this section, that an auto­
mobile could not be classed as an implement or tool or as material, within the 
meaning of the section. Section 157 of the act, being section 7200, G. C., provides 
that the county commissioners may purehase such machinery or other equipment 
for construction, improvement, maintenance or repair of the highways, bridges 
and culverts under their jurisdiction, as tlwy may deem nef"e~oary. 

Section 158 of the act, being section 7201, G. C., proYiues that the county 
highway snperintendent may lease or hire machinery. tools and equipment for 
highway, culvert or bridge repair, at a prire to be approve<l hy the county com­
missioners or the township trustees. Section 1fi0 of the aet, being section 7203, 
G. 0., provides that the county highway superintendent may, with the approval 
of the county commissioners or township trustees, purchase from any public insti­
tution, any road material, machinery, tools or equipment, quarried, mined, prepared 
or manufactured by said institution, provided the same eonform to the standanl 
specifications therefor, for highways, bridge or culvert work in said county. It is 
manifest that none of the provisions referred to aboYe are wide enough to authorize 
the county commissioners or county highway superintendent to purchase an 
automobile to be used by either the county commissioners or the county highway 
superintendent and his assistants, or both, while engaged on highway work, and I 
am of the opinion that no such authority is conferred by the act under considera­
tion. This opinion is strengthened by the ]Jrovision of section 13H, of the Cass 
highway law, being section 7181, G. C., to the effect that the county highway 
superintendent and his assistants, when on official business, shall be paid out of 
the county treasury their actual necessary traveling expenses, including livery, 
thus evidencing a legislati\·e int('nt that the county highway superintendent and 
his assistants when tra\·eling about the county on officials business shouhl have 
resort to hired vehicles. 

Your third question is as to what roa<ls township highway superintendents 
will have charge of in their townshi]Js. This question is not su><re]Jtihle of a 
definite answer applieahle under all <·on<litions for the rea"on that at least OJW 

of the duties of a townshi]J highway superinten<leut may, under certain contlition,.;, 
•; 
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••xt!•uol to :Ill of th!' roads of his roau <lbtrid, whilE' othPr of hb duties are lim­
itPol to a <'<'rtain ela" of roaok l"\p(·tion :J:J7o, (L C., provides th:1t the township 
].igltwa_v l-UJIPrint!'wlent ~hall, uwlpr thP olirPdion of thP to\\;nship trustees '' hayp 
.-ontrol of the roaols of his distrid awl kP<'p th<'m in goo<! repair.'' "'hilP the 
languag<' of thi~ HPdion doPs not limit thP adi\·itiPs of thP township higlnvay 
supPrintellllent to township roaols, yPt sPction 7-Hl-l, U. C., limits thP jurisdiction 
of township trustees in the maintaining of l'Oaus to township roails_ It therefore 
follows that the iluty of thP township highway SUJ•erintendent to keep the roads 
of his distrid in goo•l rPpair is limitPrl to township roaus as uefined in seetion 
7 4G-l, G. C. By sedion :J:l74, G. C., thP township highway superintenupnt is require<l 
to mal<P a report to thP county highway supPrintPlHlPnt annually on blanks fur­
nisheu ],~· th" county suprrintendc>nt in relation to the highways, bridges and 
culverts within his township or district, eontaining such matter anti in sueh form 
as may I~<• prescriheol l•y the county highway superintendent. He is also require<! 
to make adolitional rpports from time to time as require<] by the county highway 
superintendPnt ami to perform such other duties as may he prescribed by the rules 
and regulations of the county highway superintendent, so far as the rules and 
regulations of the eounty highway superinendent do not conflict with those of the 
township trustl'es. l:ndPr scetion 71S2, U. C., the eounty highway superintendPnt 
may b<' dt•siguatcd to han• eharge of all higlm•ay:,;, bri<lges an<l culverts within 
the county unuer eoutrol of the statP. lf a county highway superintenuent is so 
dPsignated to have charge of the highways, bridges and culverts within his county 
under control of the state, then the duties of the Yarions township highway super­
intendents of that· county in making reports to the county highway superintendent 
anti performing other duties required by the rules and regulations of the county 
highway superintendent, would extenu to all the highways, state, county and 
township, within their respecti\·e districts. By sections 3375, G. C., et seq., the 
township highway superintendent is given certain uuties in reference to dragging 
the gra,·eleu ami unimpro,·eu 1mblic roads of his roau district, and these duties 
l'Xtend to all the graveled and unimproved public roads of the uistrict without 
referl'n<'e to their class. It will thus hP RPen that the question of whether the 
duties of the township highway superintendent are limited to township roads 
or also extend to county or state roads, _or both, depend upon the particular 
function which he ib l'Xereising, some functions extendiug uniler certain conili­
tions to all the roads of his district and othl'r functions being limited to the 
township roaus of his district. 

Your fourth inquiry is as to what constitutes a township road, what a county 
roau and what a state road. This inquiry is fully answered by the provisions of 
:,;edion 241 of the ad, set•tion 7-lfi-l, 0. C., which SPction reads as follows: 

''The pn]J!ic highways of the state shall ]Jp <li\·i<lPd into thrPe elasses, 
namely: Rtatp roads, county roads and township roads. 

''(a) Htate roads shall indu<le su<·h part or parts of the inter-county 
highwayH and main marltl't I'Oads m' have bPPll or may hereafter be con­
structPtl by the state, or whieh han• been or may herl'after be taken o\·er 
by the state a~ provideu in this ad, an<I sueh roads shall be maintained 
by the state highway department. 

" (b) County roads shall ineluue all roads which have been or may 
hP improved by the county by placing brick, stone, gravel or other road 
building matprial thereon, or heretofore !milt by the state and not a part 
of the inter-county or main market system of roads, together with such 
roads as havp hPPn or may be constructeu by the township trustees to 
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conform to the stanclar<ls for county roads as fixed hy the rounty com­
missioners, ancl all suc-h roads shall_ be maintaine<l hy the rounty e.ommis­
sioners. 

''(c) Township roads shall include all public highways of the state 
other than state or county roads as hereinbefore <lefined, all(l the trus­
tees of each township shall maintain all such roads within their respec­
tive townships; and prodded further, that the county commissioners shall 
have fqll power and authority to assist the township trustees in main­
taining all such roads, but nothing herein shall prevent the township 
trustees from impro,·ing any road within their respective townships, ex­
cept as otherwise provided in this act.'' 

Your fifth inquiry is as to whether the county highway superintendent is 
required to approve ali expenditures for roads and bridges in the township and 
county. I assume that this inquiry is limited to township and county road con­
struction, improvement, maintenance and repair. This inquiry is answered in part 
by the provison found in section 144 of the act, being section 7187, G. C., to the 
effect that the county highway superintendent shall appro,·e all estimates which 
are paid from county or township funds, for the construction, improvement, main­
tenance and repair of roads and bridges. The idea of an estimate, when the word 
is used in this sense, is associated with that of a contract. That is to say, esti­
mates would be paid from county or township funds where the county or township 
had entered into a contract for road or bridge work. As the work on the contract 
progressed, estimates would be allowed and paid and upon the completion of the 
work a final estimate would be allowed and paid. The provision of section 144 
of the act referred to above, requiring the county highway superintendent to 
approve all expenditures paid from county or township funds for the construction, 
improvement, maintenance and repair of roads and bridges, therefore, has the effect 
that in so far as a -county or township undertakes to construct, improve, maintain 
or repair a road or bridge by contract, all its expenditures must be approved by 
the county highway superintemlent. It is also made clear from the provisions of 
the act, that county commissioners may, under certain conditions, proceed to con­
struct, improve,· maintain and repair roads and bridges by force account, so­
called. That the legislature intended to confer such a right is indicated. by the 
provisions of sections 157 and 158 of the act, being sections 7200 and 7201, G. C., 
authorizing county commissioners to purchase such machinery or other equipment 
for construction, improvement, maintenance or repair of the highways, bridges 
and culverts under their jurisdiction as they may deem necessary and to take over 
all machinery, tools or other equipment owned by the township when the Cass 
highway law becomes effective, at a price to be agreed upon between the county 
commissioners and the township trustees, and authorizing the county highway 
superintendent to lease or hire machinery, tools and equipment for highway, cul­
vert or bridge repair under certain conditions. It is also provided by section 160 
of the act, being section 7203, G. C., that the county highway superintendent may, 
under· certain conditions, purchase from any public institution, any road material, 
machinery, tools or equipment quarried, mined, prepared or manufactured by said 
institution. 

Authority to proceed by force account is more directly conferred, however, 
by section 155 of the act, being section 7198, G. C., which provides that the county 
highway superintendent may, under certain conditions, employ such laborers, 
teams, implements and tools, an-d purchase such material as may be necessary in 
the performance of his duties. 

Regard must be had to the provision of section 141 of the act, being section 



ATTOR~'EY GENER.liJ. 1803 

7184, G. C., which is in a large measure decisive as to the proposition now under 
discussion. This section provides that the county highway superintendent shall 
haYe general charge, subject to the rules and regulations of the state highway 
department, of the construction, improvement, maintenance and repair of all 
bridges and highways within his county, whether known as township, county or 
state highways, and such county highway superintendent shaH see that the same 
are constructed, impro,·ed, maintained, dragged and repaired as provided by law, 
and shaH ha>e general supervision of the work of constructing, improving, main­
taining ancl repairing the highways, bridges and culverts in his county, subject, 
however, to the provision for the designation by the state highway commissioner 
of an engineer, other than the county surveyor, to have charge of state work in 
such county. It is manifest that the provisions of this section will be applicable, 
under a11 circumstances, to the construction, improvement, maintenance, dragging 
and repair of a11 county and township roads within the county. There would be 
no reason in a rule requiring the approval of the county highway superintendent 
as to expenditures made by contract and not requiring such approval as to expendi­
tures made when proceeding by force account. 

While the letter of the provision of saction 144 of the act, being section 
7187, G. C., only goes so far as to expressly require the approval of the county 
highway superintendent to all estimates paid from county or township funds for 
the construction, improvement, m!!intenance and repair of roads and bridges, yet 
inasmuch as the county highway superintendent is by the terms of the act made 
the chief executive officer of the county in road ·and bridge matters and given 
general charge of the construction, improvement, maintenance and repair of all 
bridges and highways within his county, which provision wiii, under all circum­
stances be applicable to a11 township and county roads in the county, I am of the 
opinion that the spirit of the act is such as to require the approval of the county 
highway superintendent to all expenditures made from county or township funds 
for the construction, improvement, maintenance and repair of township and county 
roads and bridges, whether the work be donP. hy contract or force account, with 
one exception, which will be hereinafter pointed out. 

Referring at this point to road activities of township trustees, it will be 
observed that in so far as township trustees may attempt road construction or 
improvement, as distinguished from road repair, surveys, plats, plans, profiles, 
cross sections, estimates and specifications for the proposed work must be prepared 
by the county highway superintendent, this being provided by section 62 of the 
act, section 3298·3, G. C. 

Under the provisions of section 65 of the act, being section 3298-6, G. C., an 
inspector or inspectors for such work may be appointed by the township trustees, 
but such inspector or inspectors are required to act under the general direction of 
the county highway superintendent. It will thus be seen that the township high­
way superintendent, as such, has nothing to do with road construction or improve­
ment by township trustees, but by the provisions of section 75 of the act, section 
3370, G. C., it is made the duty of the township highway superintendent, acting 
under the direction of the township trustees, to keep the roads of his district in 
good repair. The word ''roads'' as found in this prov.ision must be reafl ''town­
ship roads," for by the terms of section 241 of the act, section 7464, G. C., the 
duty of the township trusters in maintaining roads, is limited to township roads. 

·The township highway superintendent is, by the terms of chapter 5 of the 
act, being sections 3375 to 3370, inelusivC', of the General Code, charged with cer­
tain duties relative to the dragging of graveled and unimproved roads, and as to 
expenditures for this purpose it is provided hy section 81 of the act, being section 
3376, G. C., that the· township highway superintendent shall report all claims for 
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dragging that are in accordancl' with the prO\"isions of thl' aet, to the township 
trustees, who shall at their regular monthly meetings pay all claims for dragging 
that have the approval of the township highwa~- superintendent and that are not 
inconsistent with the act. This provision seems to make the approval of the 
township highway superintendent sufficient as to claims for dragging graveled ani! 
unimproved roads, and to create an exception to the general rule, which exception, 
in my opinion, is the only one to be found in the act . 

.Answering your question specifically, it is therefore my opinion th<tt the 
county highway superintendent must approve all expenditures for roads and 
bridges made from the treasuries of the counties and townships of the state, under 
the provisions of the Cass highway law, with the one exception of expenditures for 
<lragging graveled and unimpro\·ed roads, which expenditures may be ma<le upon 
the approval of the township highway superintendent . 

.An opinion covering your sixth and seventh questions will be prepared as soon 
as additional information requesteu from you bas been received. 

Your eighth inquiry is worded as follows: 

"Does the mileage of public roads incluue the mileage of 1·oads in 
municipalities 't'' 

I assume that the mileage of public roads, to which you refer, is the mileage 
of public roads mentioned in section 138 of the act, being section 71R1, G. C., aljld 
being one of the factors entering into the computation of the annual salary pro­
vided by the section in question . 

.Ali:' examination of all the provisions of the act now under consideration dis­
closes that in a general way the state, counties anil townships are limited in the 
construction, improvement, maintenance and repair of highways to roads locnteil 
outside municipalities. 

Those cases in which the state or a county may engage in road building activ­
ities inside a municipality, constitute exceptions to the general rule. County com­
missioners may, under section 128 of the act, being section 6949, G. C., extend a 
proposed road improvement into or through a "municipality" when the consent 
of council of said ''municipality'' bas been first obtained. But the term '' munici­
pality" as used in section 12R, is limited by the provisions of section 133 (G. C., 
6954), which provides in part: 

"* * * The word 'road' as used in sections 85 and (to) 133, both 
inclusive, of this act, shall be construed to include any state or county 
road or roads or any part thereof or any state or county road or roads and 
any viliage street or streets or any part thereof which form a continuous 
road improvement.'' 

The power of the state highway commissioner in this particular is specifically 
limited to villages. 

The pertinent section of the act relating to the power of the state highway 
commissioner in this particular, is section 229, being section 1231-3, G. C., which 
provides that the state highway commissioner may ('xtend a proposecl roacl improve­
ment into or through a village, when the eonsent of t~e council of said village has 
been first obtained, but as before observed, the usual an<l ordinary activitiPs of 
the state and counties in road matters will not, under this act, extend to the roads 
and streets within municipalities. However, it is my opinion that the mileage of 
the public roads of a county, referred to in section 13S of the act, section 7181, 
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(;. C., l.iu<~ lll•Un wlticil tile hUiary prudt!ell ],y ~aiti sedion is, in pt•rt, to lJe based, 
will include ~ud.t ~treeb of villuge~ ao.; form u pu1·t of a btute, county or township 
road. 

Your ninth inquiry is ab follows: 

''If the county improves a roucl through thP to\Tnsbip ant! into or 
through villages, does that improvement through the villnge become a 
eounty ronu anu unuer mnintenanec of the county'!" 

Thi~ quehtion is to be ansWl'l'P<i in tht• negatin•. Xo authority is gi,·en either 
the state, county or township to <lo anything upou thC' roads of a villag!l without 
.the eonspnt and agrpement of the village <·oun<•il. Tl•roughout the act a distinc­
tion ohta ius !Jptwepn "maintenanrP" tnul "n•pair." 

~ection :!44 of the art (0. C., HHI), aftt•r provi•liug that the state, county 
nn<l township shall maiillaiil their resjlel'tivP roaus, in the sa11a• "'ntence wh;>n 
reference is matle to thp agreemeut lll'tWt'<'n the state, eount,\· or town,hip antl a 
village, it if. limitt><l to '' eonstrul'tion, illii•ron•uu•nt or repair UJ•On roads iusidt• 
of a village.'' \\'hPre u rott<l is impron•tl through a ,·illn;.;<', the Yillage may r•ro­
viue for having the road through tht• vill<lg<' wi•lt·twtl at ih own PXJII'Ilse. Clearly 
this part of tht' rotH! could not he said to h:t\'C been built or improvl'tl by the 
county, and this part of the road •·oultl not ],,. •·onsidercd a part of the couuty 
road. 

The general control of roads withi)t muuicipalitieo i, still lt>ft with the 
municipality. SPdion :1714, ·a. C., whi<'h wa' left uurepPale<l, provitlcs: 

'' ::\1uuicipal corporations shall han• spt>eial power to rpgulate the 
usc of the streets, to be excreised in the manner pro\·i<l<'d by law. The 
council shall have the carP, H\.tperYision awl •·ontrol of puhlic high\nty,, 
streets, avenues, aiiPys, sidPwalks, public grounds, bridg<'s, aquetlucts autl 
viaducts within the corporation, and shall t•ause them to liP kPpt opr>n, i11 

rt'ppir, and free from nuisance.·' 

Your tenth inquiry b as to 11 hose duty it is to determine how mileuge of 
public rouds upon which the county surn•yor '" salary is to be> based, and you also 
inquire as to whether he uraWH salary as county surveyor or as county highway 
superintt>ndent. 

I have carefully exumint>d :J]] of thP rn·ovi,ions of the ad no1v under consi•l­
eration and fin<l no provision thPrein sp<'<'ifit·nlly c:•stinr; upon an~· official the 
duty of determining the mil<'age of public roa<l;; iu the county rcfprre<l to b,v you. 
The legislatm·e >eems to hu,·e oVPTlook•••1 tllis ft•:•turp of the nwttCl' in the frar,;· 
iug of tht• statute now un<le1· •~on~idt•r:•tion. It is m~· opinion tl!nt it b the uuty 
of the count.r uuuitor, who i"u~s tl1e warrt111!s for Ralar.l·, to :I"'C'rtain the mileu.ge 
und population U]•On which the ,t•l:•r.v i~ ~olHJ•Utl'd. It i~ to k: ol"encrl thut only 
the first thousuwl miles of publi<• ronds in the eounty is to lJt' mt•<l :>'< n ba~i, for 
this computution. This shoulJ Hot lJC Jiilieult of ascertainment. 

You further inquire, in this t'OnnPction, us to \lhdhcr the >alnry provided for 
by section 131'\, is ilr:::wn by the county sun·eyor, as county ~urveyor, or as eounty 
highway superintendent. The county ~un·p~·or drnws thf' ~:>l:or;v provir1Pr1 h~· HPe· 

tion 138 of the :•ct, bPc!ion 71H1, G. C., u' •·ounty Hlll'Y<'yn,., :111<! hy the pro,·i~ions 
of said H'ction ::•itl ~to!ur,v i:; in i'ull for :11! "l'l.'\·j,,. .. , ::s cou,t,v JJigJl\;·u~· ~UJI<'riTJ· 

tt>ndent. 
Your eleventh inquiry i~ tl'·' to ho,·• ft•.r t;l<' co;I;d·,v ]·i~;n>-:-~· :;npcrintPn<lenf'. ·~ 

:Juthortty gee:; in rr'T110Yirr~· tn\,,':---~·~ • J.:,.-! 1 '\:~·,- r,i,·+rT ·iflr~·-:. 
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It is provided by section 75 of the act, section 3370, G. C., that the township 
highway superintendent may be removed by the county highway superintendent 
for incompetency or gross neglect of duty. As to whether a township highway 
superintendent is incompetent or guilty of gross neglect of duty, would depend 
upon the particular facts in each specific instance. It is sufficient for the purpose 
of this opinion to observe that if a township highway superintendent ·is incom· 
petent, or if he is guilty of gross neglect of duty, he may be removed by the 
county highway superintendent, which power is concurrent with that of the town­
ship trustees. 

Your twelfth question reads: "Is the tax limitation prescribed in sections 
105, 238 and 239, ten mills or fifteen mills~" As between the ten-mill and fifteen­
mill limitation the levies in these sections are above the ten mills but within the 
fifteen mills. This answer, however, is not sufficient without some explanation of 
the provisions of these various sections. 

As thls law did not become effective until after the levies were made this 
year, no levies may be made under the Cass highway law until 1916, and there is 
no immediate necessity for the interpretation of the tax levying sections, of 
which there are others in addition to those cited by you. With the large amount 
of work now pending in this department, I prefer to defer a discussion of these 
tax sections until I can find time to take all of them up at once. 

Your twelfth question reads: "Ts the tax limitation prescribed in sections 
of $2,000 is the bond contemplated by section 140 of the act, or whether the sur­
veyor must give another bond as county highway superintendent. 

Section 2.784, G. C., which is not expressly repealed by the Cass highway law, 
provides as follows: 

"Before entering upon the duties of his office, the county surveyor 
shall give bond to the state in the sum of two thousand dollars with two 
or more sureties, approved by the county commissioners, conditioned for 
the faithful performance of his official duties. Such bond, with the oath 
of office and the approval of the commissioners indorsed thereon, shall be 
deposited with the county treasurer and kept in his office.'' 

Section 140, of the Cass highway law, section 7183, G. C., provides that the 
county highway superintendent and such of his assistants as the commissioners 
may determine, shall give borid to the state of Ohio in a sum to be fixed by the 
commissioners of the county, with sureties to the approval of said commissioners. 
Said bond shall be conditioned that such person will faithfully discharge the· 
duties enjoined upon him by law. Such bonds, with the approval of the county 
commissioners as to sureties thereon, together with the oath of office of such 
county highway superintendent or assistant endorsed thereon or attached thereto. 
shall be deposited with the county treasurer. In answering this inquiry it should 
be noted that the act now in question casts upon the county surveyor, acting as 
county highway superintendent, a great many new duties and responsibilities. 
There is nothing inconsistent in requirements to the effect that the county sur­
veyor shall give one bond conditioned for the faithful discharge of his duties 
generally and another bond conditioned for the faithful discharge of his duties as 
county highway superintendent. It will also be observed that as to the bond 
mentioned in section 2784, G. C., the amount of the same is fixed by the statute 
at $2,000, while as to the bond mentioned in section 140 of the act, section 7183, 
G. C., the amount of the bond is to be fixed by the county commissioners. I am 
of the opinion that the bond referred to in section 140 of the act, section 7183, 
G. C., is not a substitute for the bond referred to in section 2784, G. C., and fur-
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ther, that section 2iH4, G. C., is not impliedly repealed. From this it follows that 
all county surveyors should gi,·e two bonus, one the bond of ~2,000 provitle•l hy 
... ettion 2784, G. C., as rounty surveyor, and the other the bond prescribed by sec· 
tion HO of the act, section illl3, G. C., as county highway superintendent, the 
amount of which is to be fixed by the conunissioners of the county. 'fhis holding 
is in conformity with that of a pre,·ious opinion of this department rendered to 
lion. Dean E. Stanley, prosecuting attorney of Warren county on ::\laY. 1ll, 191:;, 

in which a somewhat similar question was discussed. In that opinion it was held 
that before the prosecuting attorney of a county is entitled to a warrant from 
the county auditor for an expense allowance of an amount not to exceed one-half 
of his official salary, as authorized by the provision of section :J004, G. C., h~ 

must give the bond required by said section in addition to the official bond given 
by him as required by the· provision of se<:tion 2911, G. U. 

Your fourteenth inquiry is as to whether county com.missioners, by force 
account or otherwise, may repair highways without the supervision of the county 
highway superintendent. ::\Inch of the reasoning applicable to the fifth proposition 
submitted by you is also applieahle in answering this question. It is manifesr' 
from an examination of the entire act that its purpose is to place all highway 
work. in the county under the supervision of the county highway superintendent, 
with the exception, under certain eonditions, of work upon state highways carrie•l 
on under the general control of the state highway commissioner. 

It is expressly provided by section 141 of the act, section 7184, G. C., as 
follows: 

"The county highway superintendent shall have general charge, sub­
ject to the rules and regulations of the state highway department, of the 
construction, improvement, maintenance and repair of all bridges and 
highways within his county, whether known as township, county or state 
highways, and such county highway superintendent shall see that the same 
are constructed, improved, maintained, dragged and repaired as provided 
by law, and shall have general supervision of the work of constructing, 
improving, maintaining and repairing the highways, bridges and culverts 
in his county, subject, however, to the provision hereinafter made for the 
designation, by the btate highway commissioner, of an engineer other than 
the eounty surveyor, to have charge of state work in such county.'' 

Under the provisions of the section above quoted, and having in mind the 
general scheme and spirit of the act, it is therefore my opinion that under the 
terms of the Cass highway law, county commissioners cannot, either by force 
account or otherwise, repair highways without the supervision of the county high­
way superintendent. 

Your fifteenth inquiry is as to whether there is money appropriated by the 
general assembly to pay the one-fifth· part of the salary of the eounty highway 
superintendent which is to be paid by the state, as provided in section 139 of the 
act, section 7182, G. C. In considering this matter, referenc~ should first be had 
to the provision of section 22 of article II of the constitution, to the effect that 
no money shall be drawn from the treasury except in pursuance of a specific 
appropriation made by law. Section 214 of the act; section 1221, G. C., contains 
the following provision: 

''Seventy-five per cent. of all the money paid into the treasury by 
reason of the levy for the state highway improvement fund shall be used 
for the construction, improvement, maintenance &~Ld repail d the inter-
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rounty highways as the same have been heretofore uesignated or as they 
may hereafter be establisheu or loratPt! by the state highway commis­
~ioner in the manner providP<i by Ia"·, and for the maintenance of .the 
state highway department, inc lulling the state's portion of the salaries of 
the county highway superintendents. ::\Ioney appropriateu or available 
for inter-county highways shall be equally diviued among the counties of 
the state." 

A subsequent provision of the same section is to the effect that twenty-fi\·e 
per cent. of the stat<' highway improvement funu is to be devoted to main market 
roau rmrposes. The uivision of this fund hetwpen inter-county highways and 
main market roads made by the Uass highway law, is the same as that which ex­
isted under the formpr statutes. It may prO]Jerly he observed that the engineering 
and supervision required in the construction, improvement, maintenance and repair 
of a highway is as mu~h a ]Jart of the t·ost of constructing, improving, maintain­
ing and repairing such highway as is the material used or the physical labor 
employed in such work. By a reference to house bill No. 701, it will be found 
that said bill carries two appropriations for the construction, improvement, main­
temmce and repair of intpr-count)" highways, one of these appropriations amount­
ing to $1,533,400 .aml the other amounting to $826,300. The provision of section 
214 <if the ad, section 1221, U. l'., quoted above, is not, of course, an appropria­
tion but it must be regarded as a direction to the effect that when moneys have 
been appropriated for the construction, improvement, maintenance and repair of 
inter-county highways and have bePn equally dividPil among the counties of the 
state, then such mone)'H are available for the payment of the state's portion of 
the salaries of the county highway superintendents for the reason that the state's 
portion of the salaries of the county highway superintenilents is to be regarded as 
a part of the cost and expense of constr'uction, improvement, maintenance anil 
repair. It is true that thP eounty highway superintPndents will have duties to 
perform in referenre to main mark<'t roads in those counties in which main market 
roads exist, but by the terms of tlw statute all that part of their salaries to be 
paid by the statP is mad<' payahlP from intPr-eouuty highw'ly funds. 

lt is thert>fore my opinion, in answer to ~-our question, that the appropriations 
of $1,533,400.00 an<l $H2!i,:l0o.oo, referred to above, are available for the payment 
of the state's portion of the sa lariPs of eounty highway superintendents, and that 
in any rounty thP state's portion of the salary of the county highway superin­
tendent of that county ma~- propPrly hP paid from the proportion of the inter­
county highway fun<ls refPrre<l to above and applicable for inter-county highway 
construction, improvPment, maintt>n:mce and rPpair in such county. 

Your sixteenth inquiry rt>:Hls as follows: 

''·will it be necPssary for the county sun·eyor and his assistants or 
dPputies on yearl)· or monthly salariPs, to itemize their payrolls as hereto­

fore 7" 

Assuming this question to refpr to the yearly salary of the county surveyor 
and th!l monthly salary of assistants who may be prodded under section 138 of 
the act, it is my opinion that the 1myrolls nrc not required, as a matter of law, to 
be itemized in the samP mannPr that county surveyors' compensation was hereto­

fore itemized. 
Respectfully, 

Enw ARD C. TURNER, 

Attonzey Gmeral. 
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1'0:-\\"H'TS TIL\XHFEHHEIJ FI:O:\I PEX!TEXTL\HY UJ: HEFOIDL\TORY TO 
I'OIX:IlBl"S HL\n; IIOHI'IT.\L, ('0X~TJ:1"CTIYELY IX FOit:\lEH IX· 
l"TJTCTIOXI-'-Pl!YSJCIAX~ <H' i:W('If I!OSPIT.\I, t'.\XXOT .\CT .A~ 

.:\IEDICAL WlTXEHS};f:'-OPJXIOX f'l"PPLE:IIEXTl" OPIXIOX XO. 776, 

.\CGL"S'l' 2>~, 1!115. 

Cu;!z·icts lrtLMfc;-;·cd f;·u;;z t!i,· pc;zite;ztiary u;· ;·ejomzatory to tlze Columlms 
State 1/ostita/ a;·c <"<~iiSt;·ztt'!h·c!y i;z .well pc;zitcillia;-y or rcformator:J•, and the 
physicia;zs of .w,·fl l•ospitu! as to szz<"lz Wit< icts arc "connected 'lvitlz tlze penitentiar~; 
or rcfor;;zato;·_,,.:~ aild, t!zc;-,•jorc, ClliliTol act as medical 7c•it;zesscs under section 2216, 
(;, c. 

Cor.nrm·s, OHio, September 21, 1915. 

Tlze Olzio Board of Admi1zistratioil, Columbus, 0/zio. 
GEXTLDIEX:-l."niler rlntP of Augu~t 17th you rP<tUPsted my official opinion 

on thP following quP~tion: 

'' TIH• Ohio Htate reformatory has forwar<l<'ll to thi~ <lPpartment statc­
mr•Ht of D. \\'. CumminH, prohatP judge of Richland county, amounting 
to >::JO:J.60 for fers nn<l !'XpPnsPs anount of lunacy inquPsts of fifteen in· 
mates of thP Ohio stat<' rPformatory confinpd in the Columbus state hos­
pital. 

'' Inclu<leil in this statPmPnt i~ $1HO.OO for Drs. G. II. Williams, 
B. B. Barber and G. A. Howland, examining physicians ani! witnessPs. 
These physi~ians bPing PmployPs of the Columbus state hospital, we would 
like to IwvP your opinion before issuing vouehers in payment of same.'' 

The bill of costs which was forwarded to you by the Ohio state reformatory 
purpor.tpd to l>P mail<' undPr the provisious of section l\l.i6 of the Genernl Code, 
auJ I advised you in an opinion uuut•r date of Augu;;t 2K, l!ll.i, bring opinion 
~o. 776, that, in my opinion, a physieian permanPntly employed in a state hos· 
pital is not authori:~.P<l to act as a medical wituess. 

I am, howe\·er, just in receipt of a letter from Dr. C. }'. Gilliam, superin· 
t!'ndent of Columbus state hospital, whPrl'in he inquirPs whethPr or not I have 
taken into consi<leration section 2~Hi of thP GenPral Coile. 

In view of thP faet that thP bill of· costs purportP<l to be made undE'l' sec· 
tion 1 \J.iu 1 I di•l not takP into consiileration the provisions of sPdion 2216. 

Section 1!J.ifi provi<l<'~, among othPr things. as follows: 

That the medif'al witnPss usr<l at such inquest ''must have at least five years' 
PXpcriPIH'<' in thP ymtctice of mPui<~inP, shall not lH' rPl:JtP<l, l>y blooil or marriagE", 
to the pt•roon nllP~Pd to lJP im.:mp or to thP Jot•rsoll mal<ing- thP application for com· 
witnH•ut, nor h:t\'1' :my ot!i<·ial connpction with :my stat<' hospital." 

HP..tinn 2~16, to \Yhieh Dr. Gilliam rf'fPrs, proddt•s for an Pxamination to be 
marlP of a •·on\·i··t to hP transfr•rrPu from the pPuitentiary or reformatory to the 
Lima statP hospita I "h~- two physicians of at ll·a~t three yPars' practice in the 
state, not connecteu with thP pPnitPntiary or reformator~-, and to be uesignated 
hy the court.'' 

I nm of the opinion that Dr. Gilliam is right in his contention that the pro· 
visions of section 2216 are the only provisions that are to he considered in this 
matter, and that the proyisions of section 1!Lili :tre not applicable, being general 
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proYisions, and thPre being special pro\'isions goyerning the matter. However, 
in opinion Xo. GH5, ren<lerP<l to Dr. Gilliam nllll<'l" date of August 5, 1915, I came 
to the <·onclusion that unless the patients that are now in the Colum!-Jus state 
hospital, which patients were transferrNl to suc·h hospital from the Ohio state 
rPformatory or penitentiary, are construdi\·ely inmates of either the penitentiary 
or reformatory, there is no pro\"ision for transferring them to the Lima state 
hospital, unless they exhibit dangerous or homicidal temlencies rendering their 
presence a source of danger to others, as pro\·idetl for in section 1993 of the Gen· 
cral Code, as amended, sup·ra, and I further stated: 

11 Without setting out all of the relate<l statutes, _I am of the opmJon 
that insane prisoners transferred from either the penitentiary or the state 
reformatory remain inmates of the respective p~nal institutions and are 
still constructively in those penal institutions.'' 

Ha\"ing, therefore, decided that the inmates of the Columbus state hospital 
who were transferred thereto from the penitentiaTY. or reformatory are con· 
structively in the penitentiary or reformatory, the physicians who are attending 
such patients in the Columbus state hospital woul<l be considered as 11 connected 
with the penitentiary or reformatory'' in so far as the inmates confined therein 
are concerned, and, consequently, under the proyisions of section 2216, G. C., said 
physicians could not be used as proper medical witnesses in an inquest there­
under, and the result is the same, to wit, that they are not entitle<l to fees for 
services rendered under section 2216. · 

Furthermore, as Dr. Gilliam points out in his letter, the fees are to be paid 
by the state, and the scn·ice is one wherein the state passes a convict from one 
institution under its charge to another. The physicians are receiving their com· 
pensation from the state, and now tlesire to receive also fees from the state. This 
I do not believe it is public policy to permit, and for that reason I am of the 
opinion that" the said physicians are not entitled to the fees claimed by them for 
such inquests. 

Opinion No. 776 was rendered under sections 1956 of the General Code. This 
opinion is rendered under section 2216 of the General Code. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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849. 

ROADH AXV HlUHWAYD-UAI:-lS HIGHWAY LAW-BY I'fS PROVII:-liOXS 
TO\VX8HIP ::\IAY JSSl'E BOXDS TO COXSTH"L'UT HOADS-Q"L'ESTIOX 
SHALL FIRST BE S"L'B::\IlTTED TO ELECTORS OF TOWXSHIP-IX­
TERE8T AXD SIXKlXG FCXD LE\'Y WILL BE ::\fADE UPON ALL TAX­
ABLE PHOPERTY OF TOWXSHIP IXCL"C"DIXG ::\IUii.'"ICIP ALITIES. 

If a board of township trustees has made the levy provided by section 3298-1, 
G. C., and has under section 3298-3, G. C., desiguated a certain road or roads or 
parts thereof to be improved, and if the uzonq• raised by said levy does not furnish 
sufficient funds for the construction and repair of the designated roads in such 
township, then the trustees may issue and sell bonds of such township to provide 
funds for the construction or reconstruction of such roads, provided the question 
of issuing said bonds shall be first submitted to the qualified electors of the town­
ship at a general or special electiou therefor, and appro~·ed by a majority of the 
electores who participated in the last election for govenzor in the township, as 
provided in section 3298-·11, G. C. If such bouds are issued, levies for the pay­
ment of principal and interest will be outside the two mill limitation ftPon taxes 
authori::ed to be levied for ge11eral township purposes, and will be subject only to 
the limitation on th; combined maximum rate for all taxes now in force, to wit, 
the fifteen'mill limitation, and such levies will be mode upon all the taxable property 
of the towus1zip, including the taxable property of auy municipal corporation sit­
uated within the township. The ~ections of the General Code herein discusser! did 
not go into effect until September 6, 1915, and therefore no ~tlection on the question 
of issuing bonds may be held until after the lez•ies 'to be made under section 3298-1, 
G. C., in 1916, have been found insufficient. · 

CoLCMBl:S, 0Hro, September 21, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLE.liiEN:-I have received several commtW-ications making inquiries as to 

matters of general interest under the Cass highway law, amended senate bill 
~o. 125, and deeming the matter to be of general public interest I am taking the 
liberty of addressing an opinion to you upon the questions presented, which may 
be stated as follows: 

'' 1. Under the Cass highway law may townships issue bonds for' the 
vurpose of constructing roads~ 

'' 2. Is an election necessary or may bonds be issued without such 
formality? 

'' 3. May the interest ancl sinking fund levy for such bonds be made 
upon the entire duplicate of the township including municipalities con­
ta_ined within the township but whose limits are not co-extensive there­
with~" 

The principal provisions of the Cass highway law applil'abl!' to the questions 
under consideration arc found in chapter 3 of th!' law, being sections 60 to 74 
inclusi\·e of the act, which h:we been cll'signat!'cl as sPrtions :l2BH-1 to :1298·1!\, 

G. ('., and will be founi! at pag<•s :>K!J Pt seq., 106 0. L. 
Heferen<"e shoulrl first he ma<lp to SP<'tion 60 of the act, being :1298-1, G. C., 

whic.h proviflps that tlH' hoarcl of trustPes of any township may lP\'Y and assess 
upon the taxable propPrty of ~uch township a tax not exeePcling three mills in 
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any one year, upon ra~h dollar of taxable' property therein, for the purpo~e of 
improdng, dragging, repairing or maintaining any public roarl or roads or parts 
thereof. This levy is to ·be made general upon all tlj.e taxable property of the 
township. · 

Territory within a townshi]J and comprising only a part thereof does not 
cease to be a part of the township upon being organized into a municipal cor­
poration (State px rei. v. ·ward, 17 0. S., 54:1) neither does the property within 
such territory cease to be taxable property of the township when such territory 
is organized into a munidpal corporation. The tax authorizell by section 60 of 
the act (3298-1, G. C.) is therefore to be lcvird on all thl' taxable property of the 
township intluding that within any munici]Jal ~orporation situatl'd within the 
township. It is furthPr prodrled in section 60 of the act that the township road 
lc,-y shall lw in addition to the lm·y of two mills authorized b)· law for general 
township purpos<'s, but subjeet to the limitation upon the combined maximum 
rate for all taxes now in fore<'. The use of the t>x]Jression ''subject to the limita­
tion upon the combined maximum rate for all taxes now in foree'' couplt•d with 
the limitation of three mills ~ontained in the section, indieates an intention to 
make this levy subject to only two limitations, viz., the levy itself must not ex­
ceed three mills and the levy taken together with all other levies for taxes for 
all purposes mu~t not exceed fifteen mills. 

Section 67 of the act (G. C., 3298-8) provides: 

"If the money rai~ed by the levy aforesaid doe~ not.furni~h sui!icient 
funds for the construetion and repair of the designated roads in such town­
ship, the tru~tees may issue and sell the bonds of said township to pro\·ide 
funds for the construction or reconstrudion of such roads. Such bonds 
may be issued at such times and in such amounts as in the judgment of 
such trustees, shall be necessary. The bonds shall bear interest at a rate 
not exceeding six per cent. per annum payable semi-annually, and in de­
nomination of not less than one hundred dollars, and not more than one 
thousand dollars each, aml shall mature in not more than ten years as 
may be determined by such trustees. Such bonds shall be signed by the 
trustees or a majority thereof on behalf of the township and attested by 
the township clerk. The interest thereon shall be evidenced by proper 
coupons attached to each bond, and such coupons shall be authenticated 
by the signature of the township clerk.'' 

The_ above section p~ovides that if the money raised by the levy aforesaid, 
that is, by the levy under section 60 of the act (G. C. 32()8-1) does not furnish 
sufficient funds for the conslrttction and repair of the roads in such township 
designated by the trustees under said section 62 (G .. C. 3298-3) the trustees may 
issue and sell the bonds of said township to provide funds for the construction or 
recoi1struction of such roads. 

Section 68 of the act (G. C. 3298-9) provides: 

"Before the bonds of the township are issued to provide funds for 
improving the roads thereof, the question of issuing said bonds shall be 
first submitted to the qualified electors of the township at a general or 
special election therefor. The trustees shall provide by resolution for 
the submission of such question to the qualified elertors of the town­
«hip, nnil shall give notice by publiPation once each wPek for three con­
secutive weeks in a newspaper of genPral circulation in said township 
of the nate of such election, and the purpose for which it is held. Said 
notice shall state the amount of the proposPd bond issue.'' 
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Tlll'rl'i'on·, J,pfore Lon<b of the town~hip may he is~ued to providP funds for 
tlw t·onstruction or rp,·onstrudion of the roa<ls under sPetion 67, above quotl'd, 
the qu!'stion of 'i~'uing suC'h h0111ls must IJP submitted to the qualified Plectors of 
th!' town~hip at a g!'neral or"'spl'eial l'lPdion hPld therefor. 

Hection 70 of the ad (G. l'. :;~!1,·11) provides for thP manner of conilucting 
aud canva"ing the Pleetion and also contains this provision: 

'• If the number of vote~ cast in favor of the issue of bonds is a 
majority of the elPctors who participated in the last election for governor 
in the township the trustees may proce!'d to issue such bonds.'' 

~ediun 72 of the ad ((;. t'. ;;:!US·l:l) pro\·ides that le\·ics for the payment 
of prin<·ipal anrl interest on such bonds shall be in addition to the two mills 
authorizP<I to Jw lPvierl for gpneral township purposes, but subject to the limi· 
tation on the combinp<l maximum rate for all taxes now in force. 'Vhile there 
is no rlirPct pro\·ision as to the propPrty subjt>d to thr levy for the paymPnt of 
principal and interest on such bonds, it is apparent from a study of the entire 
chapter that it was the legislative intPnt that such levy should be mad!' upon 
all the taxable property of the township. Then•fore, if the board of township 
tru~tePs has made the levy providerl for in section GO of the act (G. C. 3298·1) 
and has undpr section 62 (G. C. 329tl<l) desigilaled a certain road or roails or 
parts then•of to he improved, and if the money raised by said levy does not 
furnish sufficient funds for the construction and repair of the designated roads 
in such township, then the trustees may issue and sell bonds of such township to 
pro\·ide funds for the construction or reco11struction of such designated roads, pro· 
vided the question of issuing said bonds shall first be submitted to the qualified 
electors of the township at a general or special election therefor, and approved 
by a majority of the electors who participat<:><l in the last election for governor 
in the town~hip. If such bonds are issued, levies for the payment of the prin· 
cipal and intPrest will be outside of thP two mill limitation upon the . taxes 
authorized to be levied fo1 geueral township purposes, and will be subject only 
to tho limitation upon the combined maximum rate for all taxes now in force, to 
wit, the fifteen mill limitation, and such levies will he made upon all the taxable 
property of the township, including the taxable property of any municipal cor­
poration situat<>u within the township . 

.As the Cass highway law di<l not go into effect until September 6, 1915, and 
therefore no levy may be made this year under section 60 of the act, no election 
to fleterrnine thP <JUPstion of issuing bonds may bP held until after the time in 
the year 1 !J 16 when th<' township makes its levy under section 60 of the act (G. C. 
3~9R·l) an<l it is d<>termint>d that said le\'Y does not furnish sufficient funds for 
thl' construction an<l r<']mir of the designated roads. 

1t must furthPr be borne in mind that bonds ma~· be issued only for the con­
struction or rc<·on~truction of suC'h roarls and not for the repair thereof. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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850. 

ROADS AND HIGHWAY8-CASS HIGHWAY LAW--NEW LAW DOES NOT 
CREATE NEW HIGHWAY DEPART~IENT NECESSITATING RE-AP­
POINTMENT OF ALL OFFIUERS-STATUTE UNDER WHICH RESIDENT 
ENGINEERS FORMERLY APPOINTED, REPEALED-ENGINEERS NOW 
APPOINTED UR~ER SECTION 7185, G. C. 

1. Amended senate bill No.· 125, 106 0. L., 574 to 666, knoum as thi! Cass 
highway; law, does uot create a new highway departmeut, aud the re-appointment 
of all officers and employes, now sen:ing under the state highwa:,' department, is 
not required except as provided b:y existing civil service laws. 

2. Section 1215, G. C., as amended in 103 0. L., 458, under which resident 
engineers were appointed forme.rly, is wholly repealed by said Cass highway law 
and their positions abolished. Section 142 of said lazv, section 7185, G. C., provides 
the only method by which e11gineers may now be appointed to have charge and 
control of state roads in any given county. 

CoLUMBUS, OHIO, September 21, 1915. 

RoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of September 7, 1915, re­
questing my opinion upon the following questions: 

"1. Does amended senate bill No. 125 create a new highway depart­
ment effective September 6, 1915, in that all officials and employes of the 
state highway department must be appointed under this law~ 

'' 2. Throughout the state of Ohio, the highway department has been 
represented by resident engineers,· each having a peculiar knowledge of 
the work in process of construction by the highway department. If it is 
found that amended senate bill No. 125 creates a new highway depart­
ment, will it be permissible for the state highway department to ap­
point these former resident engineers to continue with the work upon 
which they have been placed until same has been completed 9" 

After a careful and thorough investigation and consideration of the pro­
Yisions of amended senate bill No. 125, 106 0. L., 574 to 666, with a view to 
answering your first question, I am constrained to hold that said bill does not 
create a new highway department and does not require a re-appointment of all 
officers and employees now serving under said department, except as required 
by existing civil service law. 

In view of the very lengthy discussion of a similar question presented with 
reference to the law which created the board of agriculture, a copy of which 
opinion is enclosed, I shall not enter into an extended review of the provisions 
of the bill in question. It is sufficient to say, in a general way, that said bill 
recognizes in many of its provisions the existence of the old law and the work 
accomplished and records made under its proYision. There is, however, one omission 
in said bill which is so potent, in my judgment, as to preclude any construction 
other than that the legislature intende<l the new department merely to succeed 
thP old. This omission is the failure of the legishtture, in sai!l bill, to make any 
provisions that said new department shall succeed to all the rights, powers and 
duties of the old department. Such pro\'ision is always made '.'>'here the legis­
lature intends to abolish wholly an existing department and create a new one in 
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its plaec>. I nm therefore> of thP opinion that without other dc>finitc> duc>s to the> 
)pgislati\'P intPntion, thi,; fart :IIOB<' must ht> hPI<l to in<lieatP !'OtH·Iusi\·Piy that 
_thP IPgislaturp •li•l not iutc>nol to abolish tlu• ol•l flppartnwnt. 

1f .the )pgislature •lit! not intP114l to aholish thP olepartmPnt, as snl'h, I 
thiuk it ne('essarily follows that thP ofii<'P of statp highway l'OnunissionPr like­
wise was not aholishe<l, for the oflit·e and the> •lepartnwnt are provide<l for in the 
same sc>l'tion. Hc>e sel'tion 171 of said bill, sc>etion 1178, G. C. 

HPferring now to your seeon•l question with reference to ''resident engineers,'' 
their appointmpnt was pro\·ided for by sedion 1215, G. C., as amended in 10:1 

0. L., 458. The present law repeals this se!'tion an•l does not enact an equi\·alent 
se('tion unless the provisions as to the appointment of a county highway super­
intendent may be regarded as a substitute therefor. These faets make it very 
clear that the positions of resiolent engineers are abolished under the new law. 

Therefore I must advise that when the ne\Y law wPnt into effect, the resident 
engineers could no longer be continued except under the limitations marked out 
in another opinion, which has been sent to you, relati\'e to the power of the 
state highway rommissioner to designate a person other than the ('OUnty sur­
\·eyor to ha\'e charge and control of the state roads in a given county: A person 
who has bec>n sen·ing as suc·h resident engineer may lw designatNl in that ca­
pa!'ity under the new law. 

851. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL m~ RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS 
IN LORAIN, FR4_NKLI~, HrRON AND KNOX COUNTIES, OHIO. 

CoLUMBUS, OHIO, September 22, 1915. 

BoN. CLINTON CowEN, Stale Highway Couuuissiouer, Columbus, Ohio. 
DEAR SIR:-I have your letters of September 14, 16 and 20, 1915, transmitting 

to me for examination final resolutions as to the following roads: 

Lorain county-Oberlin-Elyria road. Pet. ~o. 1589, I. C. H. No. 313; 

Lorain county-Oberlin-Norwalk road. Pet. No. 1585, I. C. H. No. 290; 

Franklin county-Columbus-W.ashington road. Pet. No. 936, I. C. H. 
No. 50; 

Huron county-::\fansfield-Norwalk road. Pet. No. 1084, I. C. H. 
No. 287; 

Knox county-Columbus-Wooster road. Pet. No. 986, I. C. H. No. 24. 

I find these resolutions to be in regular form and am returning the same 
with my approval endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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ll52. 

INITIATIVE AND REFEREXDC~I PETITIOX8-SlGNATUims )lAY BE 
WRTTTEX WITH IXDELIBLE PEXClL-ELECTOR )lAY XOT AUTHOR­
IZE ANOTHER TO SlGN HI8 XA)IE, DATE OF SIGXIXG, PLACE OF 
RESIDENCE, STHE;ET, XCl\IBEH, "\\'AHD OH PREUINUT. 

Siguatures to initiatiz·e, referelldllm a11d supplemelltary petitions may be 
written with indelible pencil. A qualified elector may not authori:;e another to sign 
his name upo11 such petition nor to place upuu tlze same opposite his 11ame, tlze 
date of signi11g, place of reside11ce, street, 1111111ber, zvard or precillcf. 

CoL1:.MBl'S, OHio, September 22, 1915. · 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
· DEAR Sm :-I acknowledge receipt of yours under elate of September 14, 1915, 

ns follows: 

"We are herewith submitting the following question, which we have 
received from Ron. F. B. "\\Tillis, governor of Ohio, for your opinion: 

'' 'A correspondent has submitted the following inquiry: 
'' 'Section lg of article 2 of the constitution in providing for refer­

endum petitions provides: "The names of all signers to such petitions 
shall be written in ink, each signer for himself.'' 

" 'I respectfully ask your opinion on this portion of said section in 
answer to the following questions, to wit: 

'' '1st. Is it proper to count names on a referendum petition. as 
recently filed, on what is known as the '' )fcDermott law'' which are 
written with indelible pencil? 

'' '2d. May a signer authorize any other person to sign his name 
thereon, making it a valid signature that should be counted] 

'' '3d. If only the name is placed thereon by the signer of the peti­
tion, then in the event the street and number of residence, ward, pre­
cinct, township or county is written therein by the person circulating 
the petition or by some other person, will it constitute a valid signature 
that should be counted?' '' 

That part of section lg of article 11 of the constitution pertinent to the 
question submitted. is in the language following: 

"Each signer of any initiative, supplementary or referendum petition 
must be an elector of the state and shall place on such petition after his 
name the date of signing and his place of residence. A signer residing 
outside of a municipality shall state the township and county in which 
he resides. A resident of a municipality shall state in addition to the 
name of such municipality, the street and number, if any, of his residence 
and the ward and precinct in which the same is located. The names of 
all signers to such petitions shall be written in ink, each signer for him­
self.'' 

The first question submitted involves an interpretation of that part of the 
above quoted provision of the constitution as follows: 

''The names of all signers to such petitions shall be written in ink, 
each signer for himself.'' 
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In considering whether :1 signature made with indelible pencil meets the con· 
stitutionul n•quirement that the names of all signer~ shall be written in ink, we 
may look to the 1mrpo~e sought as well as to the specific terms employed. This 
rule is aptly ~tated by the suprPnH' court of this state in Hupp v. Oil & Xatural 
Gas Company, RS 0. S., 61: 

'' 1. Such interpretation will be given to a provision of the constitu­
tion as will promote the object of the people in adopting it, when such 
object is dearly indicated in the context, and to this end narrow and 
technical definitions of particular words will be disregarded.'' 

Manifestly the purpose~ of the requirement that the names of signers shall 
be written in ink is to give more substantial permanence to those signatures that 
their examination and comparison may be thereby facilitated throughout the pro­
ceedings. 

The term ''ink'! is a broad gPneral term which inc Judes many different 
forms of substances and materials which are used for different rPlated purposeg, 
but the term ''ink'' as used in relation to writing, compreheJl(IS in a general 
sense any substancP, material or compound whieh is of a permanent character as 
distinguished from that character of writing material in such common use known 
as lead pencil. 

In other words, it is manifest that the primary purpose of this provision 
was to preclude the use of an ordinary lead pencil in signing the petitions therein 
referred to and to give to the signatures thereon that permauen.('fl of form abo,-e 
suggested. Ink in its general sense is not of necessity liquid in form. Printer's 
ink is not ordinarily of such form as may be conveniently applied with a pen, 
yet it is none the Jess ink and its proper application would result in giving to a 
signature that quality of permanence which is f'Ontemplate<l an<l required by 
the con£titution, although not in the form which we customarily find that kind 
of ink which is commonly used in writing. 

So whilf' an in<lPliblc pPll<'il is a writing material in some respects clissirnilar 
to ordinary writing fluicls, yet it is a matter of common knowlP<lgP thnt writing 
executed with Sll<'h 1"'"'-'ii possesses all the qualities of durability and legibility 
to be fouJ;Jd in writing m:ule with a pen in thc application of ordinary ink. In­
deed, from a scientific standpoint, what is commonly known as indelible pen<'il 
contains all the <'hemieal f'll'nwnts of writing fluid commonly known as ink, and 
is therefore ink for thP purpose of the prPsent consicleration. 

I a1n thPrPforP of opinion, in auswt>r to your first question, that a signature 
upon all initiativP, rpfpren<lum or supplementary petitions macle with an indelible 
pt•nril, if in aJI otlwr respPcts :u·cording to Jaw, is sufficiPnt ancl shoulcl be 
countecl. 

The answPr to your second inquiry must be in the npgativP. It is s!Jecifically 
provi<IP<l that l'll..!l sigupr shall write his name for himself. 'rhis is a rPcognition 
of a WPII-estahlishP<l I'Uie of law that on£' may authorize anothPr to sign his name 
to any writing to whi<·h he ma~- himself lawfully suhs<'ribP, an<l if it were not 
for the purpose of prohibiting thP authorization of the signing of one's name to 
such petition hy :lllothPr, as suggPstP<l in your inquiry, it is not eonceived that 
such provision woul<l han• hePn :ulopte<l, sin<'<' no purposp to hP spn·e•l thereby 
suggests itsp]f. 

'fhi~ provision lH•iug in th•• naturp of an excPptiou or limitation of a well 
recognizPtl gt•upral ruh• by w!Jid1 thP \'Pr~- objt>ct 'ought l1y a liberal construc­
tion of such limitatiou won!<] han• hPt•n authorizPtl, must be hl'ld to be man<latory 
;<~ tlistinguishPtl from t•ro,-i..,ion~ w!Jit•l• :<rt• t•n:thliug in thPir charader. 



1818 A~NUAL REPORT 

In those Jlrovisions which are enabling in character, the essential idea is the 
accomplishment of a particular purpose rather than the method employed, while 
in those proYisions which are designed to limit or restrict the method of perform­
ing a thing which is otherwise fully authorized in law, the method itself becomes 
the central and controlling idea and the limitation or restriction the real purpose 
sought to be attained thereby. 

Upon your third question my predecessor, Ron. Timothy S. Hogan, rendered 
an opinion on July 17, 1913, found at page 1,356 of the report of the attorney­
general for that year, as follows: 

"Under date of July 15th you call my attention to article II, section 
lg of the constitution as amended September 3, 1912, and you request my 
opinion whether each signer must for himself write in the name of the 
township and county or name of the municipality, the street and number 
and ward and precinct. It would seem to me that the language of said 
section of article II answers your inquiry itself in that it states: 'Each 
signer of any initiative, supplementary or referendum petition must be an 
elector of the state and shall place on such petition after his name the 
date of signing and his place of reside11ce.' It then proceeds to state how 
he shall designate his place of residence as follows: 'A signer residing 
outside of a municipality shall state the township and county in which he 
resides. A resident of a municipality shall state in addition to the name 
of such municipality, the street and number, if any, of his residetzce, ani! 
the ward and precinct in which the same is located.' 

"While it is true that'the person soliciting the signature in making 
his aflidavit to the part of the petition solicited by him is required only 
to state the number of signers and that each signatnre attached was made 
in his presence and to the best of his knowledge and belief each signature 
is genuine and that he belieYed the signers to be electors and that they 
signed with knowledge of the contents and on the date set opposite their 
name, yet from the clear statement that each signer shall pla~e on the part 
of the petition signed by him his place of residence, I am of the opinion 
that each signer must for himself write in the name of the township and 
<"OUnty, or the name of the municipality, the street anll number and the 
ward and preeinct, and that such section does not authorize the filling in 
of this information by a second party.'' 

In this opinion I fully concur. 
It will be observed that it is specified with particularity that the signer shall 

place upon the petition after his name the date and his place of residence, and 
a resident of a municipality shall state the street and number of his residence, 
if any, and the ward and precinct in whieh it is located. :Manifestly this latter 
provision is mandatory and no statement of this information otherwise than upon 
the petition by the signer, is contemplated thereby. 

X o reason can be assigned for the provision that the signer shall place upon 
the petition, after his name, the date of signing and his place of residence, etc., 
other than to emphasize. the intent that this information shall be so placed upon 
the petition b.v the signer himself, rather than under his direction. ·without this 
pro\·ision that the sig11cr shall pla('C upon the petition the requirell information, it 
('an uot Le doubted that un<ler the general rules of law a signer might ha\·e 
authorize<l another to ha\'e stated this information upon the petition and it was 
manifestly for no other purpose than to limit the signatures upon such petitions 
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to those opposit!' which all the require,] information is pla!'ed hy the signer him­
~elf, an<l to thus limit the power of a sign<'r to so authorize auotlwr to pla<~e upon 
tlw pPtition th(• information r<'quirP<l. 

It cannot he maintainP<I that any strong<'r reason exists for a rNJUirement 
that the names he writt<'n in ink than that thP pia<·<' of resi<IPJH·<', strt'Pt, numlH•r, 
ward and precinct shoul<l l1P so writtt'n. }J\'I•ry rPason that woul<l prompt tiUch 

requirement in one case woul<l d!'nJ:nul the same with equal fone in the other, 
and from this it follows that the provision ''the names of all signers to such 
petition shall be written in ink, eaeh signer for himst'lf'' has equal application 
to the additional information required to be stated as to the names. In other 
words, when all the provisions of section lg, article ll, are read together, the 
conclusion that it is required therein that all names and additional information 
must be written in ink by the signer himself, eannot be escaved. The answer 
to your third question must, therefore, be in the negative. That is to say, to 
limit the application of that vro,·ision of the constitution quoted by you to the 
names of signers only, would at the same time, of necessity, permit the required 
information to be stated with pencil or otherwise than in ink. 

If that part of that sentence which requires the names to be written in ink 
has equal application to the required information, then upon equally sound reason­
ing will it follow that the requirement in that sentence, that the name shall be 
written by the signer himself, has the same application to the information re­
quired to be stated by the signer opposite his name. 

853. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Ge11eral. 

PROSEOUTlNG ATTORNEY-Dl:TY OF Sl'CH OFFICER TO HAVE CHARGE 
OF SUCH PIWSECUTIONS TX COUJ"TY AH J<'OLLOW FILING OF TRAN­
SCRlPT TN CO:i\DWN PLEAS COUR'r BY A :i\fAGTS'fHATE. 

It is the dut::,• of the prosecutillg attoruey, ttllder section 2916, G. C., as amended, 
to have charge of such prosecutions in the county as follow the filing of transcript 
111 COIIIIIIOII pleas court by a magistrate. 

Cou:MBt:S, OHio, September 22, 1915. 

HoN. G. A. STARN, Prosccutiug Attorney, Wooster, Ohio. 

DEAR SIR :-Permit me to acknowledge the receipt of your favor of Septem· 
ber 18th, which is as follows: 

"We have several cases pending in our court under sections 13463, et 
seq., on the subject of peace warrant, and I am undecided whether or not 
it is the duty of the prosecuting attorney to prosecute these cases in the 
court of common p~eas. I desire to call your attention especially to sec­
tion 13468, which is as follows: 

" '·when the magistrate finds there is reasonable ground for the com­
plaint, he shall forthwith make a eertifietl transcript of the proceedings 
including a copy of the complaint, and file such transcript in the office 
of the clerk of the court h[wing jurisdiction of the complaint or forward 
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it to him together with the recognizance, if any is taken. If such court i~ 
in session, the accused, if in custody, shall Lc tried at that term unless 
cause for continuance be shown, an<l if he is under recognizance, he shall 
be tried at such term with the asse11t oj the prosccuti11g attomcy.' 

"This is the only place anywhere in the General Code that I am able 
to find that reference is had to the prosel'uting attorney in connection 
with this kind of case. I would be pleased to know at your very earliest 
convenience as to whether or not it is the duty of the prosecuting attorney 
to prosecute these cases after they reach the court of cOmmon pleas." 

Section 2916 of the General Code, as amended (103 0. L., 419), is as follows: 

''The prosecuting attorney shall have power to inquire into the com­
mission of crimes within the county and except when otherwise provided 
by law shall prosecute on behalf of the state all complaints, suits and con­
troversies in which the state is a party, and such other suits, matters and 
controversies as he is directed by law to prosecute within or without the 
county, in the probate court, common pleas court a~d court of appeals. 
In conjunction with the attorney general, he shall also prosecute cases in 
the supreme court arising in his county. In every case of conviction, he 
shall forthwith cause execution to be issued for the fine and costs, or costs 
only, as the case may be, and faithfully urge the collection until it is 
effected, or found to be impracticable, and forthwith pay to the county 
treasurer all moneys belonging to the state or county, which came into 
his possession as fines, forfeitures, costs or otherwise.'' 

Under the provisions of section 2916 of the General Code, supra, the prose­
cuting attorney is charged with the duty of prosecuting on behalf of the state 
all complaints in which the state is a party, and it is my opinion therefore that 
it is the duty of the prosecuting attorney to prosecute in all cases when a tran­
script is filed in the common pleas court Ly the magistrate. 

In your letter you quote section 134GB of the General Code, and emphasize 
the provision that "he may be tried at such term with the assent of the prosecuting 
attorney." A careful reading of the sf.'dion will disclose that the "assent of the 
prosecuting attorney" does not in any way indicate that discretion is conferred 
as to whether he shall prosecute the case but only goes to the extent of providing 
that if the court of common pleas is in session when the peace warrant is filed 
that the same may be tried at the same term of court rather than at the succeed­
ing term, the first day of which being the time fixed for the appearance of the 
defendant under the provisions of section 13466 of the General Code. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 



lo:dl 

:'II<lTHEHH' l'EXHIUX-.:\IOTllEl: OF ILLEC:ITL\IATE C..:lllLlJ EXTITLED TO 
PEXHIOX, l'HOYIDED CERTAIX SECTIO:XS OF GEXI<~RAL CODE ARE 
.:\lET WITH . 

.~1 iiiO!lzeT oi illegiti;;zate clzi!d is eligible to ;·eceive ;;zotlzers' pe;:sio;:, if ;·equire­
ments oj sectio;z 1683-2 and sectiuil 1683-3, G. C., are met. 

Cur.c~an;:;, 0Hru, September 22, 1915. 

BuTeau of hzspectiun and Saper;;isiuil of Public Offices, Columbus, Ohio. 
Gr.:\TLJO~.rr:.:-; :--Pt>rmit me to acknowledge n~ceil't of your letter of September 

17th, 191:;, which iti as follows: 

''We retipectfully requPHt :rour written opinion upon the following 
quPstion: 

''A woman gives birth to an illegitimate child. Never marries the 
father of said child, but does marry another man. Keeps the child with 
hPr. Her husuanus dieH. Is sht> t?ntitlPd to a mother's pension! 

''An P:trly revly will bt? appr<'~iated.'' 

St>dion 16R3-2, of the General Code (103 0. L., 877), is as follows: 

''For the vartial support of women whose husbands are dead, or be­
come permanently uisableu for work by reason of physical or mental in­
firmit~·, or whose husbands are prisoners or whose husbands have deserted, 
awl such desertion has continut>u for a pPriorl of three years, when such 
worne11 are poor, an<l are the mothers of children not t>ntitled to receive an 
age and s<·hooling cPrtifieate, and such mothers and children have been 
legal rPsi<lPnts in :tll_Y t•ounty of tht> statP for two ypars, the juvPnile 
court may makt> "",]lull ant'<' to ea<'Q ot' 'u•·h ~·omt>n, aH follows: -:> "'' 

The section just quoted proYi<lPs who shall he Pligihle to receive mothers' 
p<:>nsionH, thP particular rcquirenwnts to !It> mPt h<>iug that the husband of the 
mother must hP <lt>a<l, pPrmanently <lisahle<l, or a prison<>r; that the mother shall 
be poor, a legal rcsid<:'nt in any 1·ounty of the state for two years and that the 
<'hil<l or chiltlrPn shall not bt> entitlP<l to au age and schooling- certificate. 

\VhPn the p~s••ntinls Jll'od<lP<l for in sP!'tion l!iS:l-2, of the General Coue, are 
preRent, thP juYenile •·ourt may makp an allowance for the support of the mother 
un<ler con<litions provi<lP<l in sPdion 16>i:J-:J, of the General Code (103 0. L., 87:-l), 
whieh RPction is a~ follow~: 

'' Huch allownm·P nwy hP ma<lP by the juvenile court, only upon the 
following <·onditious: First, the chil<l or <'hil<lrPn for whose benefit the 
allowan<'e is uta<l<', must h<:> liYing- with tlw mothPr of stwh •·hild or chil­
<ln•n; HPcowl, thP allowaucP shnll l>P nu11ll' ouly whPn in thP ahsenct> of 
su<·h allowan<·<', th<' mother would l•e requin••l to work regularly away 
from h<'r home awl childrt>n, awl \YhPn hy mt•aus of su.-h allowancp she 
will bP a],]p to n•mnin at home \Yith hPr <·hil<lrPn, PXt'Ppt that she ma~· be 
ab,Pnt for work for sueh time as the <'OUrt <!Penh :ulvisahl<>; thir<l, thP 
mother must, iu thP judgmPnt of tht> jnvPnilP <·ourt, he a propt?r perRon, 
morally, ph~·si<'all~· a11<l mental!.'·· i'or thP !.ringing up of her <'hilrlr<:>n; 
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fourth, such allowance shall in the ,judgment of the court be necessary to 
s:l\'e the child or children from neglect and to avoid the breaking up of 
the home of such woman; fifth, it must avpear to be for the benefit of the 
child to remain with such mother; sixth, a careful vreliminary examina­
tion of the home of such mother must first h:we l.lePn made hy the vroba­
tion officer, ·an associated charities organization, humane society, or sueh 
other competent person or agency as the <-ourt may direet, and a written 
report of such examination filed.'' 

The woman referred to in your inquiry appears to possess the necessary 
requirements to render her eligible for a mother's pension in so far as her husband 
is dead, and if she is a proper person to have charge of her child, and the child is 
not entitled to an age and schooling certific.ate, and it is my opinion that the fact 
that the child is an illegitimate one should not render her ineligible to receive an 
allowance from the juvenile court, provided all the conditions prescribed in sec­
tions 1683-2 and Hi83-3, of the General Code, supra, exist. 

This opinion is not to be construed as determining any of the questions of 
fact to be pa~sed upon by the jm:enile court in the particular case under consid­
eration. 

In the administration of the mothers' pension law it is to be borne in mind 
that it is a part of the juvenile court law, which is to be liberally construed to 
the end that proper guardianship may be provided for the child, and in this respect 
section 1683, of the General Code, should be regarded. The case under considera­
tion is to be distinguished from the one referred to in opinion No. 1016 rendered 
by my predecessor, Mr. Hogan, to Honorable Charles Krichbaum, probate judge 
and juvenile judge of Stark county, under date of June 29th, 1914, and to be 
found in the annual report of the attorney general for 1914, at page 885. In 
that case it appeared that the mother had never married at all. 

855. 

Hespectfully, 
EnwARD C. TuR~ER, 

Attorney General. 

COLUMBUS, DELAWARE AND MARION RAILWAY COMPANY-BIGHT OF 
ST A TB RIG HW A Y COMMISSIOJ\'EB TO COMPEL COl\fP ANY TO MOVE 
THEIR TRACKS TO CENTER LINE OF ROAD-RIGHT TO EXPEND 
STATE OR COUNTY ROAD FUNDS TO BEl\WVE TRACKS AND POLES. 

1. The provisions of section 161 of ameuded senate bill No. 125, section 7204, 
G. C., are not in contravention of the constitutional ilzhibition against the enactnient 
of laws impairing the obligatious of contracts. 

2. When the couditions prescribed in said section obtain as to obstructions in 
public highwa:ys, the perso11 or company responsible for such conditions must 
remove said obstructions. I I is uot coutemplated by the state that its road funds 
or county road fuuds shall be used in pa_viug the cost of remo·uiug said obstructious. 

CoLl'MBes, OHIO, September 22, 1915. 

HoN. (LINTON, CowEN, State Highway Commissiouer, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 7, 1915, as follows: 
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"Please note the attached copy of my letter to :Mr. Eli :M. West, re­
eeiver for the Columbus, Delaware & ::O.farion Railway Company, and copy 
of his reply to same. 

""With the facts contained in these two-letters before you, I would 
be pleased to receive your opinion on the following: 

''First-Can we, under any existing statutes, force the Columbus, 
Delaware & ::O.farion Ry. Co. to move their track to the center line of the 
road, whereas same is now located about twelve feet east of the center 
line? 

''Second-Can we legally expend any state or county road fund to 
pay in whole or in part the cost of moving the track and the cost of erect­
ing the additional poles required~ 

''Third-Can we force the railway company to pay the entire cost of 
moving track, constructing poles, etc., and paving between ends of ties?" 

}'rom the correspondence attached to your letter and referred to therein, it 
appears that you, in connection with the board of county. commissioners of Franli­
lin county, are now eontemplating the improvement of what is commonly known 
as the North High street tumpike, said improvement to begin at the north corpo­
ration line of the eity of Uolumbus and extending thence north 3R10 feet. 

It further appears from said correspondence that a portion of the turnpike 
in question is now oecupie<l hy the tracks of the Uolumhus, Dehtware & ::O.farion 
Hailway Uompany, which company was granted a franchise on :March 12, 1892, by 
the commissioners of sai<l }'ranklin county; said franchise providing among other 
things as follows: 

"That the west end of the ties of said railway shall be placed not 
nean'r than eight fept from the center of said highway, and correct center 
line of said higlnnty and the grounlls of said roadbed to be determined 
ami fixt'd by an<l under the direction of the county surveyor of Frank­
lin' county. 

''That th<' sai<l railway shall conform its gTades to the present <'Xi sting 
gntde and in th<' future shall conform to any new gnule that may be 
esblblishe<l by legal authority, awl if in the future the said highway shall 
he improved with a permanent pavement which shall extend beyond the 
east line of the roadbed of said highway, the said company shall construct, 
and at its own expense maintain, the samp kind of pavement between 
the rails of its tracks tuul one foot on the outside of the rails on each side. 

''If the said road is O]JPrated by means of overhead wires it shall 
be built with bra('ket poll's on one side of thP road only, so that no wires 
shall cross the traveled portion of the highway unless necessary to reach 
th<' power house or storage sheds.'' 

It further appears from sai<l correspondenee that the railway was located an<l 
constructed as require<! hy sai<l franchise an<l that on DPcember 25, 1899, a new 
franchise for the tPrm of twenty-fivp years was granted to said eompany, which 
said new franchis<' re('it<'s that the eompany had (•onstructed its railway according 
to its former fnu]('hisP an<l provi<les as follows: 

'' TilL• main tr:u·k shall IH' au<l n•maiu as at preseut located, hut iu 
case of ueePssity turnouts may IH' change<! or adtlitional ones eonstructetl, 
provided they do not extend into the highway farther than those at present 
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on the road. That portion of the line which is constructed with bracket 
arms shall not be changed to overheacl wires extending across the high­
way without the consent of the property owners on the west side of the 
highway, secured either by agreement or condemnation. 

"If in the future the Xorth High street free turnpike shall be im­
proved to the east of the present railway tracks by a permanent improve­
ment the said company shall pave antl keep in repair the space between 
its tracks and for one foot on each sitle thereof with the same material as 
that with which the street is improvetl, antl throughout the whole length 
of the line the tracks shall be kept upon the gratle now established, or in 
case of a future change of the gratle of the street, the tracks shall conform 
to the new grade.'' 

It appears from the correspondenct> ahove quoted that the tracks of saitl com­
pany are now located as provided by the tenus of its franchise. Referring to 
your first question, you inquire if you can force said company to move its traeks 
under any existing law, it being your de~ire to ha\·e said tracks located on th,, 
center line of saitl new roatl, as appears from your correspondence. The Ia w 

applying to such cases is now fountl in section l 61 of amentlecl senate bill :No. 123, 

106 0. L., 619, section 7204, G. C., as follows: 

".lt shall be the dnty of the owner~ or occupants of !anus situated 
along the highway~ to remO\'e all obstructions within the bounds of the 
highways which ha,·e been placed there either by themselves or their 
agents, or with their consent. It shall be the duty of all telephone, tele­
graph, steam or electric railway, or other electrical companies, oil, gas, 
water or public service companies of any kind, to remove their poles aml 
wires, connected therewith or any traclrs, switches, ~purs, or oil, gas or 
water pipes, mains, conduits or other objf'cts when the same, in the opinion 
of the rount:v highway superintendent, constitute obstructions in the high­
way or interfere with the construction, improvement, maintenance' or 
repair of tlw highwa_,. or U~l' thl.'reof, by the tran'ling public, suhjed, 
however, to the rights of any ~urh company to be or remain iu hUch high­
way, by virtue of any grant or franchise to said compauy. If, in the 
ojJinion of tlw county highway superintendent, such companies have 
obstructed saiu highway, said highway superintendent ~hall forthwith 
notify the county commissiouers who shall cause notice to be served on 
said owner, oct•upaut or company, direding the remon1l of said obstruc­
tions and if said owner, occupant or company shall not within five <lays 
proceed to remo\·e said obstruction ami complete the same within a reason­
able time, the tounty highway superintendent, upon or<ler of the county 
commissioners may remo\·e said obstructions. The expense thereby in­
curred shall be pai<l in the first instance out of money levietl and col­
lected and available for highway purpo~es, an<l the amount thereof shall 
be certified to the proper oflicials to be place<! upon the tax duplicate 
against the property of such owner, occupant or company, as provided by 
law, to be collected a~ other taxes, an<l the proper fund shall be reim­
bursed out of the money fO collccte<l, or the cost of remo\·iug such obstruc­
tions may be collecte<l from the owner, occupaut or company by civil artion 
hy the <'ounty c•onunissionpr~ or township trustt'l'H. 

''All such persons, firms or t·orporations ~hall hP r.;quin•d to rt•t•ou­
strud or relocate their prop<'rties or au_,. part ther<'of UJ>On such public 



.ATTORNEY GENERAL. 1825 

highway, upon the order of the proper authorities if in the op1mon of 
such authorities the same constitute an obstruction in such public high­
way.'' 

The above section defines the policy of the state which now controls its rela­
tion to railway companies occupying public roads with tracks which may constitute 
an obstruction to any improvement of said roads and said section places the entire 
cost of removing and relocating said tracks upon the companies which own the 
same. 

It may be, and doubtless will be contended, however, by the company in 
question that the enforcement of the provisions of the section just quoted is 
that it would be an unconstitutional application thereof, in that it would con­
travene the provisions of section 28, article II, of the constitution, providing 
against the enactment of any laws impairing the obligations of contracts. A 
franchise such as the one under which this company is now located upon this high­
way and operating its railroad thereon, is frequently denominated and termed a 
contract and is commonly so regarded, but in a strictly legal sense it is only a 
right or privilege, granted in this instance by the state through its duly consti­
tuted agents, the board of county commissioners of Franklin county, upon such 
terms and conditions as were fixed by said commissioners, and it is a right which 
can only be exercised by reason of the grant thus made. Sections 9101 and 
9113, G. C. 

The terms and conditions, however, of this franchise, as fixed by said county 
commissioners, are subject to the limitation that said commissioners could not in 
any manner or degree surrender or alienate that governmental power of the state 
which is required to exist for the welfare of the public, which welfare and right 
to use said public road is the paramount right in this case. This power so re­
served and which said commissioners could not alienate is known as the police 
power of the state. Referring to this reserved governmental power, Elliott on 
Streets and Roads, section 939, says: 

''The general rule is well settled that no contract can be made which 
assumes to surrender or alienate a strictly governmental power which is 
required to exist for the welfare of the public. To what extent it prevails 
as against chartered rights which are protected as rights flowing from 
a contract it is not possible to ·say with certainty and precision, but we 
believe that it may be fully affirmed that the power extends so far as to 
require the private corporation to yield to the public welfare in the mat­
ter of the reasonable regulation of roads and streets.'' 

The rights and privileges granted as aforesaid under said franchise are sub-. 
ject to still further limitations, which are reserved to the state by section 2, of 
the bill of rights, and section 2, of article XIII, of the constitution. By the pro­
visions of the first section noted, no special privileges or immunities shllll ever 
be granted that may not be altered, revoked or repealed by the general assembly. 
Under the last quoted section it is provided that corporations may be formed 
under general laws, but all such laws may from time to time be altered or re­
pealed. 

Without attempting to cite the many decisions of both federal and state 
courts in which the scope and effect of the foregoing constitutional provisions arc 
considered and applied to the franchise rights of corporations, in many of which 
cases said rights have been set aside or additional burdens have been imposed on 
the owners thereof, it is sufficient to say that in my judgment they amply sustain 

21-Vol. II-A. G. 
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the right of the state through its legislature to impose the proVIsiOns of said 
section 161, supra, upon railway and other companies occupying public roads 
when said conditions exist as therein prescribed. 

It further must be observed that these constitutional reservations above 
noted are as much a part of the franchises granted by the agents of the state as 
they would be if actually made a part thereof and written therein. Railroad 
Company v. Defiance, 52 0. S., 314. However, as before observed, regardless of 
the application of these constitutional provisions the police power of the state 
cannot be alienated, and the existence of this power must be preserved for the 
well being of organized society, and when exercised in a reasonable manner by 
the state cannot be said to impair the obligation of contracts. 

While your letter does not state fully all the facts connected with the pro· 
posed improvement of the road in question, it appears from the correspondence 
attached thereto that this improvement is to be made by paving to a width of 
fifty feet a public road which is a continuation of High street in the city of Co· 
lumbus, and that said improvement is to begin at the corporation line of said «ity 
and extend thence north 3810 feet. It is a matter of common knowledge that said 
High street is the main traffic thoroughfare of a great and growing city of more 
than 200,000 people, upon which street it is necessary to enforce, under police 
supervision, strict rules of traffic to protect the lives and the property of those 
who must go upon it. One of the rules of traffic so in force requires of trav· 
elers to use and keep upon the right-hand side of said street. Any other method 
of travel if permitted thereon would result in interminable confusion and danger. 
The improvement you contemplate requires the railway company to move its 
tracks to the center of said highway to permit the sides thereof to be open for 
travel in the same manner immediately outside of the city limits as within. This 
requirement undoubtedly is one of urgent and imperati,·e public necessity, and as 
necessary and essential to the safety of the public generally as a system which 
provides it with pure water or sanitary sewerage. 

To require a relocation of the tracks of the company in question in view of 
the great necessity of this improyement and the increasetl travel on said public 
highway, is not in my opinion an arbitrary or unreasonable exercise of the police 
power of the state as effectetl through the proyisions of section 161, supra. That 
is to say, in view of the imperative necessity of this improvement, if the tracks 
of said company in their present location constitute an obstruction to travel in 
such public highway or interfere with the improvement you contemplate, said 
company may be required by you to relocate the same as provided under said 
section 161 and such limitation upon said company's rights under its franchise 
would not be unreasonable. 

I am therefore of the opinion that under the provisions of said section 161, 
supra, if the conditions therein prescribed obtain in the case of this company, it 
may be compelled by you to relocate its tracks and move them to the center of the 
highway. 

Inasmuch as the section quoted imposes this duty upon the railway company, 
it is not contemplated by the state that any of its funds or any county road fund 
shall be used in paying the cost of moving the track and the cost of erecting addi· 
tiona! poles and, therefore, your second question must be answered in the nega· 
tive. It might be observed further that no statutory authority ever existed 
or now exists whereby such expense could be paid from any road or other public 
fund. 

An answer to a part of your third question is suggestetl by what has already 
been said. When said tracks are relocated, it becomes the duty of said company 
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to pave between the rails and a distance of one foot on each side thereof. If said 
tracks are permitted to remain in their present location and the improvement con· 
templated by you is made, the company also is required to pave the space between 
its tracks and for one foot on each side thereof with the same material as that 
with which said highway is improved. 

856. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COMBINED NORMAL AND INDUSTRIAL DEP ARTl.IENT OF WILBERFORCE 
UNIVERSITY-TO WHAT USE APPROPRIATIONS CAN BE MADE­
RIGHT OF ELECTIVE FRANCHISE OF STUDENTS FROM OTHER 
STATES. 

I. AppropriatioJzs made by the general assembly of this state for its educa­
tional institutions may not be used by said institutions for any purpose other than 
that for which said appropriations are made. 

2. Students from other states attending such institutions for educational 
purposes only and having 110 habitation within this state other than such instituti01zs 
which they are attending, aud whose pareuts or families reside in another state, 
are not entitled to exercise the elective franchise nor to receive free scholarships 
limited by law to residents of this state. 

CoLUMBUS, OHIO, September 22, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I am in receipt of a letter from ::\[r. Gilbert H. Jones, dean of 

\Vilberforce university, under date of Sl'ptember 9, 1915, in which he makes the 
following inquiries: 

'' 1. I would like to know if it would be regarded as bad practice or 
contrary to state law for schools to use the funds appropriated for state 
educational institutions in campaigning by correspondence and canvassing 
by mail for students without the state of Ohio. 

"2. Have students twenty-one years of age or under, coming into 
the state for educational purposes and entering educational institutions 
within the state, either private or public, the right after a year's resi· 
deuce within the state as a student, whose parents, guardians or families 
are maintaining themselves in other states, the right to vote within thP 
state in the one case, where eligible by age, and, in the next case, have 
they the right to free scholarships in state institutions as offered by the 
state to its own citizens and their children?" 

Wilberforce university is not itself a state institution. There is, however, 
connectecl with Wilberforce university a ''combined normal and industrial de­
partment (see sections 7975, et seq., G. C.), under the exclusive authority, direc­
tion, supervision and control of an independent board of trustees with their own 
treasurer. For the maintenance of this department a levy is made and an appro· 
priation is carried in the current general appropriation bill, 106 Ohio Laws, 
748, 823. 
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As I know pf no authority in the trustees of Wilberforce university or the 
dean thereof to incur obligations against this appropriation, I am addressing this 
opinion to you and sending a copy thereof to the dean. 

The provisions of the current appropriation bill covering the appropriation 
for the combined normal and industrial department of Wilberforce university are 
found in 106 Ohio Laws, pages 748 and 823. The various items specified therein 
for which an appropriation is made do not directly or by implication include the 
expenditure of any money so appropriated for the purposes named in the dean's 
first inquiry. No money may legally be expended for any purpose other than 
that for which it is appropriated. Any money spent in advertising this institu­
tion outside of the state, or in soliciting patronage from other states must come 
from sources other than from the appropriation made by the state for the benefit 
of its normal and industrial department. 

In answer to the dean's second question: Students coming into this state 
from other states for educational purposes only and having no habitation within 
this state other than the educational institution which they are attending, and 
whose parents or families are living in another state, cannot vote in this state 
nor may they be considered as residents of this state within the provisions of 
section 7985, G. C. This section, I assume, covers the free scholarships to which 
the dean refers and provides that each senator and representative of the general 
assembly may designate one or more youth resident of his district, who shall be 
entitled to attend the normal and industrial department of this institution free 
of tuition. It is very clear that the case which the dean describes cannot 
be brought within the terms of this section. 

I therefore conclude, as before stated, that students attending this institution 
from other states and haYing no habitation i:ri. this state other than this institu­
tion and theYe only for educational purposes, and whose parents or families reside 
in another state, are not entitled to exercise the elective franchise nor to receive 
free scholarships under section 7985, G. C. Respectfully, 

857. 

Enw ARD C. TuRNER, 
Attorney General. 

APPROVAL OF RESOLUTIONS FOR CERTAIN ROAD IMPROVEMENTS IN 
FULTON COUNTY, OHIO. 

CoLUMBus, OHIO, September 22, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-I have your letter of September 21, 1915, transmitting to me for 

examination final resolutions as to the following roads: 

Fulton county-Archbold-Fayette road. Pet. No. 1622, I. C. H. No. 
301; 

Fulton county-Toledo-Angola road. Pet. No. 1222, I. C. H. No. 21; 
Fulton county-Toledo-Angola road. Pet. No. 1222, I. C. H. No. 21. 

I find these resolutions in regular form and am returning the same with my 
approval endorsed thereon. Respectfully, 

Enw ARD C. TuRNER, 
Attorney General. 
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PAXAMA-PAUIFIU IXTEHXATlONAL EXPOSITION-PAYMENT OF CER­
TAIN BILLS FOR )IAIXTEXAXCE OF OHIO B"GILDING, HELD LEGAL. 

The pa:yment of grocery bills and bills for decorating and music on special 
occasions at tlze Olzio State Pavilion at tlze Panama-Pacific International E%posi­
tion is not a misappropriation of the appropriations made to the commission in 
charge thereof. 

CoLu:.IBUS, OHIO, September 23, 1915. 

RoN. NEWTON M. MrLLER, Directing Commissio11er, Panama-Pacific International 
E%position, San Francisco, Cal . 
. DEAR SrR :-Under date of September 13th, you wrote me as follows: 

'.!..Upon presentation of vouchers for payment of grocery bills and 
decorating expenses for the maintenance of the Ohio pavilion at the 
Panama-Pacific international exposition, .the auditor of state refuses to 
issue warrants on the treasurer for the amount of said vouchers which are 
properly certified. to by the directing commissioner, claiming that same 
is a misappropriation of the funds in the treasury for the use of said 
commission, all of which is being expended according to the ideas and 
plans of the members of the board of commissioners toward the main­
tenance of the Ohio building and according to the application made for 
appropriation by the board of commissioners to the recent general 
asseinbly. 

"Will you, therefore, kindly render to us your opinion as to whether 
-the commissioners can use the funds appropriated for maintenance toward 
paying expenses connected with the running of the Ohio building as it 
was equipped and planned to be run?'' 

On my request for additional facts you wrote me on September 17th as fol­
lows: 

''I wish to add, by way of explanation to the application filed with 
you for an opinion, that the items for which the auditor of state re­
fuses to draw warrant on treasurer are those contracted for provisions 
to be used in the state building where meals of the directing commis­
sioner and the other members of the commission when in attendance 
at the exposition, also for the secretary of the commission, and such other 
officials as are quartered at the Ohio state building, are served. 

''This building was equipped under the former administration with 
rooms for such officials as are located there, with a dining room fully 
equipped and the building, which is constructed for the holding of such 
receptions as might be deemed proper by the board of commissioners to 
hold, and for keeping Ohio in the class to which she claims to belong 
socially. A_ll the states represented at the exposition (some twenty-seven 
in number), are making the same use of their respective state buildings 
as Ohio is making of hers, and when receptions are held, such decorating 
is done as is necessary to make the building appear attractive, which 
decorating constitutes a part of the items to which the auditor takes ex­
ceptions. Music is furnished for such functions and bills for same consti­
tute another class of items to which he excepts. The grocery bills to 
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which the auditor excepts are not as much as would be the hotel charges 
which the commission would have to pay were we not keeping open the 
dining room at the building, and in the judgment of the directing commis· 
sioner, this is the most economical way the attending commissioners could 
be cared for, during their stay at the exposition. It is the plan that 
every member of the commission expected carried out, and the line of ex· 
penditures that we aimed to meet in having appropriated by the last gen· 
eral assembly $2,000 per month for maintenance of the building, not more 
than one-half of which appropriation have we used to date. In case such 
funds cannot be used in this line, the $79,000 building would be absolutely 
of no use and no receptions could be given in honor of the governor dur· 
ing his contemplated visit at the exposition; while every governor who 
has to this date visited the exposition has been given a reception in his 
honor as the representative of his state. 

''All this was planned in the erection of the building and in the fur· 
nishing of same-reception halls, dancing halls, dining room, kitchen and 
eight sleeping rooms, all of which plans were presented to and approved 
by the former governor of the state, together with the other members of 
the building committee. 

"It was the judgment of the members of the commission that an 
appropriation for maintenance should be made that the building might be 
kept open and used as all such state buildings are used, and thereupon 
asked for the appropriation for maintenance, which was made by the last 
general assembly.'' 

On September 17th you further advised me that the force at the Ohio pavilion 
located on the grounds of the Panama-Pacific international exposition came about 
February 15, 1915, but were not served any meals until some time in June, 1915; 
that during half of June, all of July and the :first week of August the necessary 
help were served meals without charge, the reason that no charge was made 
being because of the added duties and the necessity of their constant attendance 
at the pavilion during said time; that since the first week in August those at· 
tendants who were served meals at the Ohio pn.vilion have been charged uni· 
formly the price of thirty cents per meal; that there has been no charge made 
for lodging of the employes who are lodged in the building, because the building 
itself was so arranged as to show the intention to take care of the lodging of 
such employes during their service at the Ohio pavilion. You further advised 
me that the only persons who are now receiving meals without charge at the Ohio 
pavilion are the cook, hostess and the matron, who does the buying for the de· 
partment and keeps a record of the meals that are served to those who are charged 
therefor. 

Upon examination in the auditor's office of the plans, specifications and pro· 
files on file in said office as to the Ohio pavilion, I find a plan of the second floor 
of such building, and such plan discloses that on the· second floor of the east side 
of said building there is provision made for a sitting room, a bed room, bath 
room, kitchen, dining room and reception room; and on the west side of said 
building provision is made for six bed rooms, a dining room and kitchen, a parlor 

·and three bath rooms; and in the specifications, on page 44 thereof, cupboards are 
provided for in the kitchens and the necessary plumber's carpentry in the kitchens 
and the toilet rooms; on page 66 specifications for bath tubs and showers; and 
on page 67 specifications for kitchen sinks. 

Advertisement for bids under these plans, specifications and estimates were 
called for on Thursday, June 4, 1914, and the specifications show that the same 
were approved on July 16, 1914, by the governor, secretary of state and auditor 
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of state, and filed in the office of the auditor of state on said date. The plans 
were approved by the same officials on the same day and filed in the office of the 
auditor of state on the same day, as were the estimates of cost and bills of 
quantity. 

The original legislation relative to the installing and maintaining of an ex­
hibit of the products and resources of the state of Ohio at the Panama-Pacific 
international exposition is found in 102 0. L., 316. In such act the governor 
is appointed a commissioner for the purpose of installing, maintaining and ex­
hibiting the products and resources of this state at the international exposition 
to be held in the city of San Francisco, in the year 1915, known as the Panama­
Pacific international exposition; and as such commissioner he is given "full and 
exclusive charge and control of said exhibit, and the maintenance and installation 
thereof, with power to appoint and employ deputy commissioners, and all other 
persons necessary for the purpose of carrying out the provisions of this act, upon 
such terms and salaries as he shall deem to be fair and reasonable.'' The gov­
ernor was to receive no compensation for his services, but was to receive his 
actual expenses incurred in the discharge of his duties in connection with said 
exposition. Under section 2 of said act the sum of $2,000 was appropriated for 
the purpose of paying the expenses of the commissioner and deputy or commis­
sioner appointed by him to select a location for a state building . 

. Said act was supplemented by an act found ill 104 0. L., 4, wherein, under 
section 1 thereof, the governor was authorized to appoint a special commissioner 
as directing commissioner for Ohio at such exposition, and such directing com­
missioner was to have ''such exclusive powers and duties with regard to such 
exposition as the governor may confer upon him, and receive such compensation 
for his services as the governor may prescribe.'' 

Under section 2 thereof an appropriation of $100,000 was made for the pur­
pose of erecting a state building in which to house and exhibit the state products, 
of securing complete and creditable display of the interests of the state at such 
international exposition and of paying the expenses and compensation of the board 
of deputy commissioners and the directing commissioner. 

Under section 3 the board of deputy commissioners :md directing commis­
sioner were directed to make. a report monthly to the governor, and at any other 
time that he may request in writing. 

In house bill No. 53 (104 0. L., 215), making sundry appropriations, there 
was $25,000 appropriated "for the purpose of installing, maintaining and ex­
hibiting the live stock, agricultural products, resources and opportunities of this 
state at the Panama-Pacific international exposition in San Francisco in the year 
1915. ,, 

In house bill No. 314, passed at the· recent session of the legislature and 
known as the short term appropriation bill (106 0. L., 66) there was appropriated 
to the Panama-Pacific exposition commissioner: First, personal service, which 
included the deputy eommissioner and qther attendants at such Ohio pavilion; 
second, unclassified personal service; and third, maintenance; under contract and 
open order service-F-9 general plant, $10,000; the total appropriation being 
$20,000. 

And in house bill Xo. 701, known as the general appropriation biJJ (106 0. L., 
708) a like appropriation was made, to wit, for personal service, including the 
deputy commissioner and other attendants; unclassified personal service; am1 
$10,000 under contract and open order service, the total appropriation being 
$21,671.63. 

The above statutes are all of the statutes on the subject of the Ohio exhibit 
at the Panama-Pacific international exposition, 
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Under the statutes above cited the governor or his directing commiSSioner 
were given full and exclusive charge and control of the exhibit and the main­
tenance and installation thereof. There is no restrictive language in this statute 
clearly defining exactly of what such exhibit and the maintenance thereof shall 
consist, other than the fact that a state building is to be erected in which to 
house and exhibit the products of the state. 

In accordance with the authorization contained in the above statutes, the 
commissioners proceeded to cause to be prepared plans and specifications for the 
state building for which the appropriation of $100,000 was made. A careful 
examination of said plans and specifications will disclose that there was no pro­
vision made whatever for any exhibit of the "state's pro duets," the only pro­
vision being two relic rooms, one on either side of said building, to house such 
relies as the commissioners might be able to secure for exhibition in such building. 
In fact it is clearly shown by the plans and specifications that the Ohio state 
pavilion was to be used solely as an administrative building and for such social 
duties as might be east upon the commissioners during the exposition proper. 

It appears that the former governor and secretary of state and the present 
auditor of state duly approved the plans and specifications for the Ohio pavilion 
at the Panama-Pacific international exposition, and included in such plans were 
rooms designated on such plans as bed rooms, kitchens and bath rooms. There­
fore, it would seem that it was the intention at that time that there should be 
bed rooms in said Ohio pavilion and also kitchens and dining rooms. This is 
presumed to have been known to the legislature when making its appropriations. 

Upon request of the budget commissioner as to his understanding of the $10,000 
appropriated for contract and open order service, said commissioner has advised 
me as follows: 

"The appropriation for the Panama-Pacific exposition commissioner 
was requested in lump sum both in H. B. 314 and 701, because it was al­
leged that no one could foresee the nature of the expenditures to which 
this department would be subjected. The budget commissioner and the 
house finance committee however, were anxious to make all the appropria­
tions conform to the budget scheme and insisted that the salaries be 
specified. This was done in so far as it was possible at that time to fore­
see them but a lump sum was requested for any additional personal serv­
ice that might be needed. In order to make the appropriation available 
for any proper expenditures an allowance was made under A-3 for addi­
tional personal service because that classification was more flexible than · 
either of the others. 

''For the same reason the entire amount for maintenance was put 
under general plant service-F-9. The committee had no intention of em­
barrassing the exposition commissioner in at•.)' way but considered that 
by putting the entire sum under the most flexible item in the main­
tenance classification that it could be used for all legitimate purposes 
connected with the exposition.'' 

-Practically all of the employes connected 'Yith the Ohio pavilion are employes 
under the civil service law of 1913. The then civil service commission issued a 
bulletin calling for candidates for the various positions. Paragraph 3 thereof 
states: 

''That eaeh appointee will pay his own transportation and other ex­
penses out of salary." 
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This bulletin called .for the position of hostess, but it is my understanding that 
subsequently the position of hostess was withdrawn from those in the classified 
service. The bulletin also called for a matron, but stated as follows: 

'' (Room furnished) '' 

and also as to the maid. There was no such statement relative to the other em­
ployes. 

An examination at the governor's office discloses that the salary of the sec­
retary was fixed at $1,800 and expenses. 

We therefore have this situation: The building was built to contain bed 
rooms, kitchens and dining rooms; the commissioners, including the governor, are 
entitled to their expenses; the secretary is entitled to his expenses; the matron 
and maid are entitled to have their rooms furnished to them. The legislature 
appropriated the aggregate sum of $20,000 under "general plant service" with­
out any specific designation as to how the money was to be expended; and also 
appropriated certain moneys for ''unclassified service,'' which could readily be 
construed to include a cook. It could not have been the intention of the deputy 
commissioners or the former directing commissioner that there was to be a build­
ing erected at the Panama-Pacific international exposition containing bed rooms, 
kitchens and dining rooms but that the same were not to be used. It must have 
been their intention in so providing for the same that they were to be used, and 
it must also have been so understood by the building commission, as then com­
posed, when it approved of the plans and specifications for such building. It 
must also have been the intention of the legislature that the building was to be 
operated as built when it made the appropriations for general plant service, which 
intention must have been concurred in by the present auditor of state, for the 
following reason: 

You state in your letter that the auditor of state has questioned the right to 
incur grocery bills, which, of course, must question the right to operate the 
kitchens and dining rooms provided for in the Ohio state pavilion according to 
the plans and specifications on file. 1 understand from your letter that you found 
the said building entirely equipped with kitchen utensils and equipment and 
proper dining room furniture and equipment, all of which has been paid for by 
the state of Ohio upon warrant of the auditor of state on the treasurer of state. 

Therefore, I am of the opinion that there is authority in law for the oper­
ating of the kitchens and dining rooms and that the expenses therefor should be 
paid out of the appropriations for general plant service, at least for those who 
are entitled to their expenses while serving the state at such building. 

It appears that there was a time during which those attendants who were 
not entitled to their expenses received meals free of charge, but, as has been 
explained by you, the only time that occurred was when it was necessary that 
certain attendants be constantly in attendance because of the crowds that had 
to be handled during such time, and I b;lieve that it was good sound business 
policy to allow those attendants to take their meals without charge at said build­
ing during the ''rush season'' rather than to be required to employ others to do 
their work while they were away at their meals, and that it is good business 
policy to now allow said attendants to take their meals in the said pavilion, they 
paying a price fixed by the commissioner therefor. 

Now in regard to the decorations and music furnished at the pavilion: From 
an examination of the first floor plan of such pavilion, as the same is on file in 
the office of the auditor of state, it appears that the only rooms that were pro­
vided for· outside of the large lobby and rotunda were men's and women's re­
ception rooms, a private office, two relic rooms and a large assembly room. The 
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fact that there was an assembly room provided for clearly, as I view it, indicates 
that it was the intention of the commissioners at the time said plans were pre­
pared-which by the approval of the plans by the building commission was con­
curred in by them-that the building should be used· for functions; and the legis­
lature having appropriated the sum of $20,000 toward the maintenance of said 
building generally, it must be assumed to have concurred in the intention of the 
planners of such building, that the state of Ohio should take its share in showing 
hospitality, not only to its own citizens who attended at such exposition, but also 
to the citizens of her sister states, and that there would be receptions held in such 
building in honor of the distinguished citizens both of her own state and of sister 
states who attended such exposition. 

The legislature having appropriated said $20,000 generally, without specifying 
exactly as to how such money should be expended, I am of the opinion that the 
directing commissioner or the other commissioners can authorize the expenditure 
of moneys out of such fund for such purposes, not exceeding, of course, the total 
amount of the appropriation. 

I am informed that the state of Ohio has erected various buildings at the 
Buffalo, Chicago, St. Louis and James town expositions, and that said buildings 
have been operated in the same manner as the Ohio pavilion at the Panama­
Pacific international exposition is being operated, and the presumption is, there­
fore, that the legislature in providing such a building intended that the use of 
such building should be practically the same as was the use of the former 
buildings. 

I am, therefore, of the opinion that the vouchers presented by you for the 
expenses hereinbefore commented upon are not a misappropriation of the funds 
for the use of said commission. Respectfully, 

859. 

EDWARD c. TURNER, 

Attorney General. 

BOARD OF AGRICULTURE-BUCKEYE CORN SPECIAL TOURS-HOW 
CONDUCTED. 

The manner and method of conducting the Buckeye Corn Special Tours must 
be determined by the board of agricttlture, as the same are not provided for by 
statutory law. 

CoLUMBUS, OHIO, September 23, 1915. 

The Board of Agriculture, Columbus, Ohio. 
GENTLEMEN :-I have your letter of September 20, 1915, in which you submit 

for my consideration a plan for handling this year's tour of the successful candi­
dates in what is known as the Boys' Corn Growing Contest in this state. The plan 
proposed is suggested in a letter to you from Mr. T. P. Riddle, director of the 
bureau of junior contests, and quoting from his letter is as follows: 

''I respectfully recommend the following plan for handling this year's 
tour. Secure some person, who is not an employe of the state, to agree to 
handle the financial endJ of the tour. Require of that person that he 
deliver a certain service at a certain cost. Require no accounting other than 
the delivery of that service at that cost. Protect the state by a bond. 
The service should equal the service of last year's tour and the cost 
should not be increased materially. I believe some public-spirited citizen, 
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financially responsible, can be secured to assume this responsibility 
mainly for the honor involved. If such a person cannot be secured, and 
it becomes necessary for me to handle it, I hope some arrangement can be 
made so that I shall be relieved from being responsible for everything 
except delivering a certain service at a certain cost. The question of the 
legality of handling the tour on such a plan should be determined.'' 

The reason for suggesting the plan aforesaid is to obviate the necessity of 
creating a separate acount of each candidate's expenses, which. involves a great 
clerical task and accompanying expense on the part of the board of agriculture. 

The task of supervising, directing and conducting the annual tour, aforesaid, 
is not provided for or covered by any statutory law of this state. It is entirely 
voluntary on the part of the board of agriculture and is prompted by the desire 
to encourage and promote modern methods of agriculture and interest therein 
among the rural youth of the state. It is wholly gratuitous on the part of said 
board, and the tour itself involves no expense to the state other than the per­
sonal expense of its representatives in charge thereof. As I understand it, the 
expense of each successful candidate is borne by local parties in his county, w~ich 
expense is paid in the first instance to said board and by it expended in his behalf. 
The relation, therefore, existing between said board and those who furnish the 
expenses of each candidate who takes the tour, is a :fiduciary one and subject only 
to the test of a faithful economical and honest administration of the trust imposed. 
Any scheme or plan meeting these requirements may be followed. If the plan, as 
suggested above, in the judgment of said board offers any advantages over the 
old system, I know of no legal obstacle or ·objection to its adoption. 

860. 

·Respectfully, 
EDWARD c. TURNER, 

Attornev General. 

CORPORATION-CERTIFICATE OF AMENDMENT OF ARTICLES OF IN­
CORPORATION-INCREASE OF CAPITAL STOCK BY ISSUANCE OF 
PREFERRED STOCK-M:AY DO SO DEFINING AMOUNT AND CLASSES 
OF ITS STOCK, CREATING DESIGNATIONS, PREFERENCES AND VOT­
ING POWERS AND PROVIDING FOR REDEMPTION OF ITS PREFERRED 
STOCK. 

A corporatioll, which has filed a certificate showi11g an increase of its capital 
stock by the issuance of preferred stock, may thereafter amend its articles of incor­
poration defining the amount and classes of its stock, creating designations, prefer­
ences and voting powers or restrictions or qualifications thereof, and providing for 
the redemption of its preferred stock. 

CoLUMBUS, OHIO, September 23, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 17, 1915, requesting my opinion 

as follows: 

"We enclose herewith uncanceled revenue stamp, check for :five dol· 
lars, letter received from Hine, Kennedy & Manchester, attorneys at law, 
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of Youngstown, Ohio, and proposed certificate of amendment of articles of 
incorporation of THE OHIO HOTEL OPERATING COMPANY, and would 
like your earliest opinion on the question raised in the enclosed letter.'' 

I also quote in full the letter of Messrs. Hine, Kennedy & Manchester, referreu 
to in your letter, as the same contains a statement of the facts which occasion 
your request for my interpretation of the law: 

"YOUNGSTOWN, OHIO, Sept. 15, 1915. 

"RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
''DEAR SIR:-

"IN RE: THE OHIO HOTEL OPERATING COMPANY. 

"In reply to our letter of September 11th, we have received from you 
copy of portion of opinion of Edward C. Turner, attorney general, in rela­
tion to fee chargeable against Columbia Planter Company, together with 
the original certificate of amendment, check and revenue stamp forwarded 
to you. We have read the portion of opinion which you sent and agree 
with the conclusion of the attorney general on the point covered thereby, 
viz.: that the secretary of.state is not entitled to charge a double fee for 

· filing certificate of increase of stock, on the theory that ari increase of 

stock amounts to an amendment of the articles of incorporation. 
''That, however, is not the question raised in the present matter. 

The question raised by the tender of this certificate for filing is, 'should 
a corporation, after increasing its stock by preferred stock, in accordance 
with General Code, section 8699, amend its articles of incorporation so as 
to show the preference in the articles of incorporation'?' 

''General Code, section 8668, provides: 

'When the capital stock is to be both common and preferred, it 
may be provided in the articles of incorporation that the holders of 
the preferred stock shall be entitled to yearly dividends of not more 
than eight per cent., payable quarterly, half yearly, or yearly out of 
the surplus profits of the company each year in preference to all other 
stockholders. Such dividends also may be made cumulative.' 

''General Code, section 8669, provides: 

'A corporation issuing both common and preferred stock may 
create designations, preferences and voting powers, or restrictions 
or qualifications thereof, in the certificate of incorporation, and if 
desired, preferred stock may be made subject to redemption at not 
less than par, at a .fixed time and price, to be expressed in the stock 
certificates thereof.' 

''As stated in our previous letter, we have made it our uniform 'prac­
tice, which, prior to this time, has not been questioned in the office of 
the secretary of state, to amend the articles of incorporation after an in­
crease of stock so as to show the changed capitalization, for two rea­
sons: 
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"(1.) General Code, sections 8668 and 8669, above quoted, designate 
the articles of incorporation as the proper place to show the preferences 
therein mentioned. 

"(2.) In the original organization of a corporation, the articles of 
incorporation are the proper place for defining the amount and classes of 
stock, and any preferences which may be created; it would seem to be 
logical that if the stock be increased, the articles of incorporation should 
be amended to show the true condition of the stock. 

"We are not aware that the attorney general has ever passed upon 
this question. Before abandoning a practice which we have regarded as 
an essential precaution in connection with increases of stock, we feel that 
this question should, if not judicially passed upon by the courts, be passed 
upon by the attorney-general. 

"We are therefore returning certificate of amendment, cheek covering 
filing fee in the sum of $5.00, and war revenue stamp, with the request 
that if, after reading the above explanation of our position, you still con­
sider the certificate not entitled to record, the same may be referred to 
the attorney general for opinion. In that connection the attorney general 
should be advised that a certificate has been already accepted and filed by 
you showing the increase of stock in question. If you will kindly refer 
this matter to the department of the attorney general it will greatly 
oblige. ''Yours very truly, 

'' HINE, KENNEDY & MANCHESTER.' 1 

The original articles of incorporation of The Ohio Hotel Operating Company 
are not before me, but I assume, for the purpose of answering your question, that 
the only material change sought to be made by the proposed certificate of amend­
ment is in the creation of ''designations, preferences and voting powers 1 ' and 
making provision for the redemption of its preferred stock. 

Stated briefly, the question presented is whether a corporation, which under 
section 8669, of the General Code, has increased its capital stock by the issuance 
of preferred stock, and which has filed a certificate to that effect with the secre­
tary of state, may also amend its original articles of incorporation so that the 
same shall create a preference in the payment of dividends and distribution of 
assets to preferred stockholders, confer voting powers upon such preferred stock 
and provide for its redemption. 

Messrs. Hine, Kennedy & Manchester, in their letter above quoted, have 
correctly stated that in my opinion to you of .August 30, 1915 (opinion No. 783), I 
did not pass upon the question here presented, but only advised you that the sec­
retary of state is not authorized to charge a double fee for filing a certificate of 
increase of capital stock of a corporation upon the theory that such certificate is 
also an amendment of the articles of incorporation. 

Section 8719, of the General Code, relative to the amendment by a corpora­
tion of its articles of incorporation, so far as applicable, is as follows: 

''.A corporation organized under the general corporation laws of the 
state, may amend its articles of incorporation as follows: * * • 

'' 4. So as to add to them anything omitted from, or which might 
lawfully have been provided for originally, in such articles. But the cap­
ital stock of a corporation shall not be increased or diminished, by such 
amendment, or the purpose of its original organization substantially 

changed • • • '' 
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Section 8668, of the General Code, which is quoted in the letter of Messrs. 
Hine, Kennedy & :Manchester, herein copied, authorizes a corporation which has 
both common and preferred stock to make provision in its articles of incorporation 
for the preferential payment of dividends to its preferred stockholders. 

Section 8669, of the General Code, also quoted in the letter of Messrs. Hine, 
Kennedy & Manchester, authorizes such corporations to give other preferences, 
etc., to holders of preferred stock, and to make provision for the redemption of 
such stock. 

The designation, preferences, etc., which The Ohio Hotel Operating Company 
seeks to confer upon the holders of its preferred stock by the certificate of amend­
ment presented are such as the company's original articles of incorporation might 
have contained, if the original stock issue had consisted of both common and 
preferred stock. 

Since the company has now increased its capital stock by the issuance of 
preferred stock, it follows that it may now amend its original articles of incorpo­
ration defining the relative standing of its common and preferred stock under 
authority of paragraph 4, of section 8719, of the General Code, above quoted. 

I therefore advise that The Ohio Hotel Operating Company may amend its 
articles of incorporation in the manner set forth in its certificates therefor, and 
that such certificates should be received and recorded by you in the manner pro­
vided by law. 

Your communication does not raise the question, and I deem it here unneces­
sary to determine whether a corporation which has increased its capital stock by 
the issuance of preferred stock, must necessarily amend its articles of incorpora­
tion in order to make provision for the relative standing of its common and pre­
ferred stock in the payment of dividends, the distribution of assets, and the power 
to vote, etc., or whether the same result may be accomplished by the insertion of 
such provision or provisions in the certificate of such increase of capital stock 
filed with the secretary of state. 

I am returning herewith the uncancelled revenue stamp, the check for five 
dollars, the letter from Messrs. Hine, Kennedy & Manchester and the proposed 
articles of incorporation, which were attached to your communication. 

861. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

STATE CIVIL SERVICE COMMISSION- SECRETARY- APPOINTMENT 
MUST BE MADE FROM THREE illGHEST CANDIDATES ON ELIGIBLE 
LIST. 

The appointment of a secretary of the state civil service commission, as pro· 
vided by section 486-5, G. C., as amended in 106 0. L., 402, must be made from the 
three highest candidates on the eligible list as prepared by said commission. 

CoLUMBus, Ouro, September 24, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :~I am in receipt of your favor of September 20, 1915, which is 

as follows: 
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''Section 486-5, of the civil service law of Ohio, provides that 

'The co=ission shall appoint from an eligible list, to be prepared 
by said commission within thirty days after its appointment, a sec­
retary, who shall be ex-officio chief examiner, etc., etc.' 

''Query: Is this commission compelled to select its secretary from 
one of the three highest on the eligible list, or can it make the selection 
from the list as a whole 1 '' 

While the provisions quoted are applicable only to the appointment of a sec­
retary of your commission, they cannot be said to be wholly special for the con­
clusive reason that resort must be had to other and general provisions of the civil 
service law to jmt them into effect. In other words, the commission must first 
prepare an eligible list. No provision being made in the section above quoted for 
an eligible list, resort must be had to the general provisions of the law whereby 
such list may be prepared. These provision~ are found in section 486-12, of the 
civil service law. 

Being thus compelled to adopt the plan of the general law to secure an eligible 
list, it then becomes important to determine whether further action is not also 
confined to the remaining provisions of the general law as found in section 486-13, 
which limits the selection to the three highest candidates on said list. It is appar­
ent that this method may be followed and the appointment yet made from an 
eligible list as required by the section you quote. If this method is not followed, 
the appointment may then be made from the whole list. 

Under these circumstances it is proper to deter~ine if possible the legislative 
intent and purpose in making provision for the selection from an eligible list. 
By the provisions of paragraph 8, of section 486-8, of said civil service law, the 
secretaries of civil service commissions are specifically excepted from the list of 
secretaries placed by the provisions of said paragraph in the unclassified service. 
When this exception is considered in connection with the provisions of the section 
you quote, it is manifest that said provisions were made for only one purpose, 
viz., to unalterably place the position of secretary of your commission within the 
classified service. This may have been done to anticipate and prevent any attempt 
or action by the commission to remove its secretary from the classified service 
under any general authority- or power granted to it by other provisions of the law. 

This being so, the full purpose of the law as it appears in the section you 
quote is accomplished when the position is confined to the classified service, and 
it necessarily follows that there is no reason or ground for abrogating any of the 
general provisions of the law in the further stages of the transaction. 

I am therefore of the opinion that the legislature did not intend in the use of 
the language quoted to do more than confine the position to the classified service, 
and that as to the other requirements of the appointment the provisions of the 
general law must obtain, and that the selection must be made from the three 
highest candidates on said eligible list and cannot be made from the whole list. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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862. 

BALLOT~NAMES OF INDEPENDENT CANDIDATES FOR MUNICIPAL 
OFFICES-MUST BE PLACED IN LIST TO RIGHT OF ALL PARTY 
TICKETS IN SUCH ORDER AS SECRETARY OF STATE DIRECT8-SUCH 
LIST SHOULD BE UNDER NO PARTY NAME NOR BE CIRCLED AS 
PARTY TICKETS. 

Names of independent candidates for council, auditor, treasurer and mayor in 
cities. may be placed upon the ballot in lists to the right of party tickets in the 
order designated by the secretary of state, without party or political designation, 
but no circle may be placed above any such list of independent candidates. 

CoLuMBus, 0Hro, September 24, 1915. 

HoN. CHARLES F. ADAMs, Prosecuting Attorney, Elyria, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of September 16, 1915, 

as follows : 

"In anticipation of questions which will arise concerning the matter 
of ballots for the November election, I desire your opinion concerning the 
make-up of ballots for independent candidates. 

''In this city there is a regular nominated republican ticket, also a 
democratic ticket, and there have been filed individual petitions by can­
didates seeking to run as independent, some for council, auditor, treasurer 
and one for mayor. 

''What 1 desire to know, is whether there is any construction for 
the placing of these independent candidates in one column on the ballot 
when they have not filed their petitions either jointly or under any party 
or independent designation. If my opinion is correct these names must 
appear on the ballot for the different offices in separate positions on the 
ballots and not a single column without any designation.'' 

I understand from your communication that all candidates about whom you 
inquire have been severally nominated by petitions without seeking to have their 
names placed upon the ballot under party or other political designations, as a)lthor· 
ized by sections 4996, G. C., 103 0. L., 844, et seq., and are independent candidates, 
under the provision of section 5003, G. C., that ''candidates nominated by petition 
without distinctive appellations shall be certified as independent candidates.' 1 

Section 5016, G. C., provides: 

''Except as in this chapter provided, the names of all candidates to 
be voted for on the first Tuesday after the first Monday in November shall 
be placed upon the same ballot.'' 

It is sufficient to here observe that candidates for the municipal offices named 
in your letter do not come within the exceptions in this section referred to. 

A careful examination of the statutes fails to disclose a prescribed form for 
plaCing the names of the independent candidates for those offices referred to by 
you upon the ballot other than that found in section 5018, G. C., 104 0. L., 11, 
which provides: 

''In general the arrangement of the ballot shall conform as nearly as 
practicable to the plan hereinafter given. The tickets of the various polit-
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ical parties shall be printed in parallel columns headed by the chosen de­
vice upon a shaded background, and the party names in such order as the 
secretary of state directs, precedence being given to the political party 
which held the highest number of votes for governor at the next preced­
ing November election, and so on. The tickets, or lists, of candidates nom­
inated by nomination papers, with their party names or designations, 
shall be printed at the right of and parallel with the tickets of political 
parties in such order as the secretary of state directs, precedence being 
given to the order herein prescribed for party tickets. No ticket or list 
of candidates containing more candidates for any office than are to be 
elected shall be printed under the name of any party." 

From the provisions of this section it would seem clear that all candidates 
nominated by nomination papers which are not placed upon tickets under their 
party names or designations, should be placed in lists upon the ballot to the right 
of party tickets in the order designated by the secretary of state. 

I am therefore of opinion that the names of independent candidates for the 
municipal offices named in your inquiry should be placed in a list to the right of 
all party tickets upon the ballot, in such order as the secretary of state directs, 
giving to such list as nearly. the form of the party tickets as practicable, except 
that such list should be under no party name or designation nor should there be 
placed over the same any circle as provided for party tickets. 

863. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE LIQUOR LICENSING BOARJ).-STATE AND COUNTY LICENSING 
COMMISSIONERS PROCURING AND CAUSING REFERENDUM PET!· 
TION TO BE CIRCULATED ON McDERMOTT LAW..--"PROCEDURE TO 
BE FOLLOWED IN MAKING FORMAL CHARGES. 

To give to the state liquor licensing board jurisdiction under section 1261-25, 
G. C., 103 0. L., 219, there should be filed with it charges in writing, duly signed 
by a citizen of the state, setting forth facts which in contemplation of law co~ 
stitute cause for removal, a certified copy of which charges, together with a notice 
of the time and place of hearing, not earlier than thirty days subsequent to the 
date of service thereof, should be served personally upon the members of the 
county board against whom such charges are made. 

CoLUMBUS, OHIO, September 24, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN:-! acknowledge recejpt of yours under date of September 21, 

1915, as follows: 

"We enclose herewith a copy of a report made to the governor by 
Messrs. J. H. Secrest and C. A. Reid, appointed by the governor to in­
vestigate the activities of state and county licensing commissioners in 
procuring and causing a referendum petition to be circulated and signed 
on the McDermott law. 

''The board desires to be advised of the formal charges. By whom 
and in what manner are they to be made to constitute a legal notice for 
a hearing in each individual casef" 
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The enclosed copy of report referred to by you is as follows: 

"Columbus, Ohio, Sept. 17, 1915. 

''Ron. Frank B. Willis, Governor of Ohio, Columbus, Ohio. 
''DEAR SIR :-The undersigned having been heretofore appointed by 

you to investigate the activities of state and county licensing officials 
in procuring a referendum petition to be circulated, signed and filed with 
the secretary of state on what is known as the ':McDermott liquor license 
law,' beg leave to submit the following report of our investigations to 
this date: 

"We find that the following members of county licensing boards on or 
about the twenty-fifth day of August, 1915, and thereafter until the first 
day of September, 1915, were actively engaged in circulating petitions for 
such referendum election, or in procuring licensees engaged in the saloon 
business or other persons to circulate ancl procure signatures of voters to 
such petitions: 

''D. F. Dunlavy, Ashtabula county. 
''Frank Lowther, Athens county, 
"Robert T. :Michener, Belmont county. 
''Frank Pigman, Crawford county. 
"Bernard H. Richter, Darke county. 
''Frank H. Herman, Huron county. 
"John F. Nolan, Jefferson county. 
"Harry B. Galbraith, Jefferson county. 
"W.. D. :Morrissey, :Madison county. 
''E. J. Leist, Pickaway county. 
''William Klipstine, Shelby county. 
''Dr. S. B. :McGuire, Tuscarawas county. 
''A. T. Paige, Summit county. 
''We beg to report that other members of county licensing boards are 

under investigation, the result of which has not been fully determined 
and which will be reported at a later date. 

''Respectfully 
"(Signed) 

submitted, 
J. H. SECREST, 
''C. A. REID.'' 

Your inquiry involves a consideration of section 1261-25, G. C., 101! 0. L., 
219, which provides as follows: 

''Any county license commissioner may be removed by the state 
board in case of misconduct in office, bribery, incompetency, any gross 
neglect of duty or gross immorality, upon a hearing, thirty days' notice 
having been given to the commissioner whose removal is considered, as 
well as to the attorney general, who may attend the hearing and repre· 
sent the state; and the decision of the state board shall be final.'' 

The first step essential to conferring jurisdiction upon the state liquor licensing 
board in a proceeding under authority of· the above quoted statute, is the filing 
with the board of written charges against the member of· the county board upon 
the ground of either, any number or all of the following: :Misconduct in office, 
bribery, incompetency, gross neglect of duty or gross immorality. These ch:llges 
or complaints should be signed by the person making the same. Such complaints 
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may be properly made by any citizen of the state of Ohio, and I may say, in 
answer to your personal suggestion, that if such charges or complaints are sub­
scribed by a state liquor license inspector, or any other employe of the state 
liquor licensing board, the same will be in that respect sufficient. The charges 
or complaint should embody facts which, in judgment of law, constitute one or 
more of the above men_tioned statutory grounds for removal. A copy of said 
charges, certified by the state board as a true copy, should be served personally 
upon the member of the county board against whom such complaint or charge 
is made, by some person designated by the state board, and such person should 
make return to the state board showing personal service of the charges upon the 
accused member of the county board. It will not be sufficient that the written 
charges simply allege that the member is or has been guilty of misconduct in 
office, bribery, incompetency, gross neglect of duty or gross immorality. The 
charges should contain ,a recital of facts which, in contemplation of law, consti­
tute one or more of these statutory grounds. 

Accompanying the charges should be a notice from the state liquor licensing 
board, stating the time when and place where the hearing of said complaint will 
be had, such time of hearing being at least thirty days after the date of service 
of such notice. The service of said notice should be made upon the person charged 
in the complaint personally and return of said service of notice made to the state 
liquor licensing board by the person making service thereof, in the same manner 
as in case of service and return of the copies of the charges, or a copy of such 
charges may be properly incorporated in the notice. The service of such notice 
will be sufficient if forwarded by the state board to the sheriff of the county in 
which the member of the county licensing board resides against whom such 
charges or complaint is made, and by the sheriff served personally upo_n the mem­
ber so charged, which facts of personal service should be shown by the return 
of the sheriff made to the state licensing board. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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864. 

TAXES AND TAXATION-WHEN PUBLIC UTILITY IN FORMER YEARS 
MADE INCOMPLETE STATEMENT OF ITS TAXABLE PROPERTY TO 
TAX COMMISSION OF OHIO THEN LATER ACQUAINTED COMMISSION 
WITH ALL FACTS-WHEN VALUATION ON INCOMPLETE STATE· 
MENT PLACED ON PROPERTY BY COMMISSION IS FINAL--PROP· 
ERTY OF THE CINCINNATI, NEWPORT AND COVINGTON RAILWAY 
COMPANY. . 

Where a public utility in former years made an incomplete statement of its 
taxable property in its report to the tax commission of Ohio, but subsequently 
acquainted the tax commission with all the facts relative to the omitted property, 
and. the comttti;sion, having before it such incomplete statement of facts, places 
a valuation upon the property of the utility for such years, such valuation, if made 
in the exercise of the jurisdiction conferred upon the commission by law, and 
upon the basis of accurate and correct knowledge of the facts, is final and no 
action may be take111 by the tax commission, under section 5461, G. C., on the theory 
of placing omitted property on the· duplicate even though the commissioners' action 
may have been based upon erroneous legal principles as to the situs of certain 
property. 

CoLUMBUS, Onro, September 24, 1915. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-On June 2, 1915, you transmitted to me the following docu· 

ments: 
A letter to the tax commission from Messrs. Ernst, Cassatt & Cottle, of Cin­

cinnati, Ohio, representing the Cincinnati, Newport and Covington Railway Com· 
pany. 

A letter of Robert S. Alcorn written to the commission in the capacity of a 
taxpayer. 

A transcript of a hearing held on August 22, 1911, before the tax commission 
in the matter of the valuation of the Cincinnati, Newport and Covington Railway 
Company. 

The original report of the Cincinnati, Newport and Covington Railway Com· 
pany for the year 1913. 

Referring to all these documents you state that the Cincinnati, Newport and 
Covington Railway Company, a corporation organized under the laws o{ Ohio, 
made reports to the tax commission for the years 1911·1914 inclusive, in which it 
listed as stocks owned by it and situated outside of Ohio, certain shares of stock 
of certain Kentucky street railroad companies aggregating in value, as listed, 
$825,000.00. It appears that the property of the company has been valued as 
an entirety at $360,0.00.00 for each of the above mentioned years. 

The complaint is now made that the stocks above mentioned are taxable to 
the company in Ohio, their situs being at the company's principaJ place of busi· 
ness in Cincinnati, Ohio, regardless of where they are held and regardless, too, 
of whether or not they are pledged or mortgaged. It being obvious that the 
value of the stock is in excess of the value of the entire property of the company 
in Ohio, as determined by the co=ission, for the years mentioned, it is assumed 
that the commission has not valued the stocks for taxation nor considered them 
in arriving at the total value of the property of the company for any of the years 
named, and that therefore the co=ission should proceed, under the power which 
it has and may exercise in a proper case, to ascertain the true value of the stocks 



ATTORNEY GENERAL. 1845 

in question, for the years named, and certify such ascertained amount to the 
auditor of Hamilton county as property omitted from the tax duplicates of such 
years. 

You have asked me to go over the facts of the case as disclosed by the papers 
submitted, and to advise the commission as to whether or not it has the power to 
make the inquiries and corrections which it is asked to make in the premises. 

The question which I shall consider is as to whether or not the commission 
has the power to proceed at all in the premises. I shalf not consider the question 
as to whether or not the stocks in question are taxable in Ohio, though I may say 
in passing that the facts disclosed by the papers before me show rather con­
clusively that they are taxable in Ohio-that is, if they were held by an ordinary 
Ohio corporation other than a railroad company or street railroad company oper­
ating an interstate line, they would be taxable in Ohio and should be listed and 
valued for taxation in Ohio. 

The section of the General Code under which the commission must act, if it 
acts at all, is section 5461. The section is very lengthy and part of its provisions 
do not apply to property taxation. The following portions of it will therefore 
be sufficient for present purposes: 

"When a public utility * * * fails to make any report or fur· 
nish any statement, which it is required to make or furnish, to the com· 
mrssron * " " or fails to report a part or all of its ·taxable property, 
or report the same, or part thereof, according to its true value in money, 
the commission shall ascertain, as nearly as practicable the • * * tax­
able property, or omitted part of the same, or such as was not reported 
according to its true value in money, that should have been reported or 
returned by such public utility • * * and certify • * * the value 
of such property, so ascertained, as required in this act, with respect to 
its * * * property of public utilities * • * * * * The power 
and duty of the commission, above provided for, shall extend to preceding 
years in such manner as that the commission shall, for such years or 
years preceding the year in which the inquiries are made, and omissions 
ascertained, certify such omitted amounts so ascertained, as required in 
this act, with respect to such companies, in which event such omitted 
amounts shall be taxed at the rate of taxation belonging to the year or 
years in which the failure or omission occurred, in the case of prop­
erty * * *; provided, however, that the power and duty of the com­
mission with respect to property shall extend only to the five years next 
preceding the year in which such inquiries and corrections are made, and 
not in any event prior to the year 1911, except where no property of a 
company has been returned or assessed in any such year or years.'' 

In an academic sense the commission may be said to have similar powers 
under the joint operation of sections 5399, 5400 and 1465-3 of the General Code, 
the effect of which may be described without quoting them, as follows: 

Street, suburban and interurban railroad companies were formerly valued 
by county auditors or boards of auditors. When the tax commission act of 1910 
was passed a section was inserted therein conferring upon the tax commission 
"all powers and duties and privileges" possessed by any county officer or board, 
the powers and duties of which were conferred upon the commission. One of the 
powers and duties formerly imposed upon the county auditor or board of auditors, 
in the assessment of such property, was the power to make corrections and list 
and value omitted property for previous years, this power being possessed, under 
section 5399 and section 5400, G. C. When tax commission act of 1911 was 
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passed revising· that of 1910, a similar provision, preserving the powers and duties 
of the tax commission, thus originally devolving upon it, was made therein and 
has become section 1465-3, G_ C. 

However, an examination of section 5399 shows that the circumstances under 
which revisions and corrections may be made are the same as those which must 
exist in order to authorize such revision and correction under section 546L 

I shall quote enough of section 5399 to establish this conclusion: 

"If any person required to list property, or make a return thereof 
for taxation * * * fails to make a return or statement, or * * * 
makes a return or statement of only a portion of his taxable property, 
and fails to make a return as to the remainder thereof, or if he fails to 
return his taxable property or part thereof, according to the true value 
in money " * * the county auditor * * "' shall * * *.'' 

It will be observed that this language is substantially the equivalent of that 
found in section 546L Therefore, for practical purposes section 5461 may be 
looked upon as the sole source of the authority of the commission to make addi­
tions to the tax duplicate on account of property omitted in previous years and 
which should have been valued by it. Analyzing the section it appears that in 
order to support any action of the commission it must appear to the commission 
that: 

(1) The public utility has failed to make any report or furnish any state­
ment which it is required to make; or that 

(2) It has made a return or statement of a portion only of its taxable prop­
erty and has failed to report the remainder; or that 

(3) It has reported any part of its property at an incorrect valuation. 
Your statement shows that the Cincinnati, Newport and Covington Railway 

Company made reports in each of the years in controversy. I take it also from 
your statement that the commission is not at the present time interested in the 
question of value, although statements submitted to the commission would tend 
to show that the stocks in question are worth much more than the $825,000.00 at 
which they were listed by the company. That is to say, the jurisdiction of the 
co=ission is sought to be invoked rather on the ground that these stocks have 
not been taxed at all than on the ground that they have been listed and taxed, 
but not at their true value in money. 

This ground of action, on the part of the commission, may be a proper one 
in the present case, but for the sake of convenience its consideration may be 
passed. 

The second ground of action by the commission, above defined, remains to 
be considered. Did the company, in any of the years in controversy, ''fail to re­
port a part * * * of its taxable property9'' 

The company mentioned the property in its report, to be sure. Your state­
ment is that the 1913 report of the company, the original of which is before me, 
is, in this particular, the same as that of the company for the other years in con­
troversy. This report shows the existence of these stocks and their ownership 
by the company. It also shows the valuation placed by the com.Pany thereon. 
However, this property is not reported as "taxable property." It is listed as "stocks 
owned outside of Ohio,'' i. e., as stocks not taxable in Ohio. Therefore, on the 
face of the report, and assuming as I have done that the stocks are taxable in 
Ohio, the company did not report this part of its ''taxable property'' because it 
reported the property as situated outside of Ohio and therefore not as ''taxable 
property,'' 
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But though thiH must be atlmitted to be so, counsel for the company assert 
that the commission has no power to act in the premises for the following rea­
sons, as stated in the letter of :Messrs. Ernst, Uassatt & Cottle, above referred to: 

'' (1) l:nder the heatl of 'personal property-stocks owned' * " * 
the stocks are " enumerated and their par value given. While 
they are listed in the. column headed 'outside of Ohio' that could only 
mean that the companies were incorporated outside of Ohio and not that 
the stocks had a situs outside of Ohio, because it appears from page 5 
of the report that the Cincinnati, Xewport and Covington Railway Com­
pany was an Ohio corporation and any stocks owned by it would neces­
sarily have a situs in Ohio.'' 

(2) Notwithstanding the erroneous listing of these stocks by the company in 
its report, the representative of the company, it is claimed, appeared before the 
commission in 1911 and explained very fully the manner in which the company 
acquired legal title to them and the capacity in which that title was then being 
held. The commission being a continuous body, it is assumed that the notice 
then acquired by the commission is sufficient to give it presumptive knowledge 
of the true facts as claimed by the company for its purposes in making the assess­
ments in the three subsequent years involved. It is therefore argued that the 
commission, having actual knowledge as to one year and presumptive knowledge 
as to the succeeding years, as to the existence of the stocks in question and of 
the attendant facts and circumstances relating to them, must have taken such 
facts and circumstances into account in arriving at the valuation of $360,000.00, 
which was the value at which the property was assessed for each of the years in 
question; that therefore the stocks in reality have been assessed for taxation 
for the years in question; and that the commission is precluded thereby from 
reopening the question now and assessing this particular property on the theory 
that it was omitted from the tax duplicate for the preceding years. 

The first of these two contentions is not worthy of serious consideration. 
'Vithout discussing at large the question as to whether or not, under proper cir­
cumstances, shares of stocks may acquire a situs other than at the domicile or 
residence of their owner, it is sufficient to observe that this point rests upon 
mere inference, and that the company, which bas reported property as situated 
outside of Ohio, will not be heard to claim that its report is equivalent to a report 
that the property is in Ohio, because in contemplation of law it must have been 
in Ohio when other facts shown on the report are taken into consideration. If 
the commission had been misled by the erroneous listing of these stocks in the 
manner above described, I would not hesitate to advise, without further con­
sideration, that even though it might be asserted that the commission ought to 
have known that the listing was erroneous, and ought thereby to have discov­
ered immediately that the property was taxable in Ohio, the failure of the com­
mission to make such a discovery would not defeat its right to assess such prop­
erty for past years as omitted property, the company being originally at fault in 
the premises. As a matter of fact, under statutes like section 5461, it is no de­
fense to a proceeding to assess property omitted in previous years, that the 
assessing officer, by the exercise of reasonable diligence in such preceding years, 
could have discovered the omission. Such a defense would be wholly without 
merit because the theory of the assessment of omitted property is merely to place 
that on the duplicate which ought to have been there originally; the public utility 
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in this instance is not required to pay any more taxes than it would have paid 
had a proper assessment been made in the first instance, no penalty being charge­
able. 

The second question presents a mixed question of fact and law. I shall state 
the law as I understand it. 

Under statutes like .sections 5399 and 5461, the following rule has been laid 
down by the courts: 

Where the ass-essing officer, with full knowledge of the facts and acting within 
the scope of his jurisdiction or power, has determined a question with the 
authority to determine which the law has invested him, and such determination 
is erroneous and operates so as to produce a smaller assessment than would have 
been arrived at had his determination been correct, he has nevertheless assessed 
the property, and his assessment can be corrected only by a board or officer vested 
with authority to correct the assessment as such; and in such event the same 
officer or another officer may· not add to the assessment on the theory that any 
property has been omitted from taxation. 

Some of the Ohio cases embodying this rule are as follows: 

In State ex rei. Guilbert v. Akins, 63 0. S., 182, it was held that where a 
county auditor had, in former years, permitted stockholders in national or state 
banks to deduct their indebtedness from the value of their respective shares, 
such deduction could not be placed upon the duplicate as an omission, and the 
taxes collected thereon. This case is perhaps not strictly in point, but it illus­
trates one application of the rule. 

In State v. Pipe Line Company, 14 N. P. n. s. 401 it appeared that the state 
board of appraisers and assessors, under what was known as the Cole law, had 
determined the amount of the gross receipts of the defendant company for the 
year 1909, upon a report showing aggregate gross receipts in excess of the amount 
so determined by the board, the deduction being due to a claim asserted by the 
company to the effect that the excess receipts could not lawfully be made the 
basis of "the excise tax. Subsequently the auditor of state sought to reverse the 
ruling and charge the company with omitted taxes. In a suit brought to enforce 
the collection of such omitted taxes the company, as a defense, relied in part 
upon the former determination of the board of appraisers and assessors. Bigger, 
J., in discussing this defense used the following language at pages 410, et seq.: 

"It is a well established principle of law upon the subject of the 
right of taxing officers and boards to amend and correct an assessment 
after it has been made and placed in the hands of the officer charged 
with its collection that they are without power or authority to do so, 
unless sueh power is expressly conferred by statute. 

"This rule seems to be well settled, and I find no authority to the 
contrary. The cases cited in the brief on behalf of the state are not in 
point, as they only decide that the action of assessing officers is not to be 
controlled by their predecessors in office in making assessment in prior 
years. They were not cases of modification or change of assessment al­
ready made and certified. The cases cited are Lee v. Sturges, 46 0. S., 
152; Vicksburg, etc., Railroad Company v. Dennis, 116 U. S. 665, and 
Portland Hibernian Society v. Kelly, 28 Ore., 197. 

* * * * * *' * * * * * * * 
"I am unable to see the force of the reasoning that, while their judg-

ment upon the facts necessary to be considered by them was final and 
conclusive, their judgment upon the law which must control them is not 
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to be given that effect. The case of State ex. rei. v. Railroad Company, 
97 Mo., 348, does not in my opinion support this contention. In that case 
the state board was given power and jurisdiction to assess toll bridges. 
They assessed a bridge as a toll bridge which was not a toll bridge, and 
the decision was that as to such bridges the state board had no jurisdic­
tion and their judgment that it was a toll bridge was without force or 
legal effect. The state board had no jurisdiction of the subject-matter. 
It was clearly beyond the jurisdiction of the board, but in this case there 
is no question of the jurisdiction of the board. It was the board, and 
under a claim of jurisdiction, which made the finding which it is sought 
to enforce by this action. If it bad jurisdiction on December 31, 1909, 
to decide what the law was, it bad jurisdiction to decide what the law 
was in January and July of 1909.'' 

It is true that in this case there was no express authority to assess receipts 
omitted in previous years. The case is cited, however, on the proposition that 
where the facts necessary to be considered by a taxing board are all before the 
board, and the board is proceeding to exercise a jurisdiCtion committed to it, its 
conclusion is final as to that particular assessment or determination even though 
erroneous as a matter of law. Of course, in order to apply this decision to the 
question now under consideration, it would be necessary to determine first, whether 
or not the tax commission had jurisdiction to determine the situs of the prop­
erty in question, as a matter of law. That question will be reserved for further 
discussion. 

In Railroad Company v. Hynicka, 4 N. P. n. s. 196, the question was as to 
the power of the auditor of Hamilton county to assess as omitted property a cer­
tain interstate bridge operated by a railroad company, together with certain 
sidetracks and inlots. The court first concluded that the property in question 
was of a class, the value of which when ascertained was to be merged into the 
value of the road as a unit, and distributed along the entire road in proportion 
to mileage as required by the statute applicable to railroads. Therefore, the court 
concluded that the value of this property should have been considered in arriv­
ing at the unit value of the railroad, and was not subject to localization and 
separate assessment in Hamilton county. This led to the following language in 
the opinion of Hoffbeimer, J.: 

"Finally, the property involved in this controversy was returned for 
taxation and the taxes found due thereon duly paid by plaintiff after the 
auditor, under and by virtue of section 2772, had ascertained its value. 
The evidence shows that the auditor undertook to tax it again on the 
theory that it was omitted property. All the steps taken by him show 
that in the opinion of that officer, it was property that had escaped taxa· 
tio11. But as we have already pointed out, it did not escape taxation and 
could not be said to be omitted property. The only question remaining 
then would be: Was the auditor justified in again placing this property 
on the duplicate on the ground that his action was in effect a revaluation 
or correction of an undervaluation? 

"If the auditor has any such powers in respect to property of this 
character-property which according to law he had appraised and assessed 
in the first instance and no doubt correctly-that power is to be found in 
Revised Statutes, 2781a. 

"The exception engrafted upon the statute, it will be noticed, speaks 
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only of omitted property; that is, property that has escaped taxation. 
Certainly, it was not intended that there should be a reassessment or a 
reappraisement of that which the officer had already appraised. Other­
wise, as is pertinently asked by counsel for plaintiff, how many times is 
it necessary to assess railroad property~ In our judgment this section 
gives the board Jurisdiction to appraise and assess omitted property and 
denies Jurisdiction to reassess and reappraise that ~hich has already been 
assessed acc?rding to law.'' 

This case is in point as an interpretation of section 2781a, R. S., which now 
constitutes sections 5399 and 5400, General Code; and as I have pointed out, an 
interpretation of these sections may be said, for all practical purposes, to con­
stitute an interpretation of section 5461, their provisions being very similar if 
not identical. 

Other cases might be cited showing other applications of the rule, and it is 
to be admitted -that the foregoing cases do not furnish a completely satisfactory 
parallel to the case now under consideration. However, it is believed that they 
sufficiently establish the rule as above laid down.· That being the case, the rule 
of law as I have defined it requires the facts of the particular case to be inves­
tigated with a view to answering three questions, viz.: 

(1) Did the tax commission, in the past years in question, have before it 
the facts pertaining to these stocks? 

(2) Did it make a finding or determina-tion with respect thereto~ 
(3) Did the commission have jurisdiction to determine the question of situs 

in the manner in which it was, or must have been determined~ 

I ha.ve interpreted the commission's letter to me as. requiring possibly an 
answer to each one of these questions. \V.itb a view to complying with the com­
mission's request I have availed myself of all information furnisheil to me by 
the commission and by l\Ir. Alcorn, together with certttin verbal information 
given to me by Honorable Charles A. Groom, assistant prosecuting attorney of 
Hamilton county. I finil myself able to answer the first question and wi]] do so 
without stating the very complicated facts constituting the transaction by which 
the Cincinnati, Newport and Covington Street Railwa-y Company was organized 
and became the owner of the shares of stock in question in the capacity in which 
it holds them. These facts are so very complicated that a mere statement of 
them would exceed the limitations of this opinion. It is sufficient for rp.y pur­
poses to state that on August 22, 1911, at a bearing before the tax commission 
the representatives of the company disclosed to the tax commission of Ohio what 
may be termed the essential facts respecting the ownership of these stocks by 
that company, and the relation of the company to the other corporations, the 
stocks of which it thus owned. A stenographic report of this conference is on 
file in the office of the commission, and I feel obliged to conclude that the answer 
to the first question which I have framed must be in the affirmative. 

Coming now to the second question, and avoiding details which cannot be 
practicably discussed within the bounds of this opinion I beg to advise that I do 
not find that the tax commission ever, in any of the years in controversy, made a 
formal finding and determination entered on its record of proceedings showing 
:vrecisely what had been done by it in assessing the proverty of the Cincinnati, 
Xewport ani! Covington Street Railway Company. Presumably therefore the com­
mission placed a value upon all the property of the company, of the existence 
of which it h~d kno:vledge, which was located in Ohio. What may for the pur­
poses of argument be regarded as the incomplete assessment, which the commis-
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sion made in these year~ of that property, may bP explaine<l consistently with thP 
discharge by the commission of its powers and •lutiPs in thP prPmises in goo•! 
faith on but one of three hypotheses, namely: 

(1) The commission ~onsidere<l that all the ~ompany 's property was located 
a]J(l taxable in Ohio but that its value was no greater than the sum fixed by the 
commission as the company's assessment. 

(2) The commission eonsidered that the whole of the company's property, 
as a taxable public utility unit, was located but partly in Ohio and its assessment 
represents au apportioned share of the value of the whole, of which such Ohio 
property so viewed constituted but a part. 

(3) The commission considered these particular stocks as not having a tax· 
able situs in Ohio, and its assessment therefore represented merely the other prop­
erty of the company which was clearly taxable in Ohio. 

Taking these three hypotheses up in their order it is clear that if the commis· 
sion merely made a mistake as to the value of the property, having before it at 
the time all the facts respe~ting the property and its ownership and location, 
that mistakes cannot now be rectified by proceedings under the statutes above 
discussed. For nothing is clearer than that the jurisrlictiou of the commission 
to determine the question of value,. irrespective of that of situs, is full and com­
plete; so that upon the principles abo\·e laid down, if the commission, in arriving 
at the assessment of $360,000.00 in each of the years in controversy, was valuing 
all the property of the eompany and considering all of that property as located 
in Ohio and subject to valuation by it, there is no escape from the conclusion 
that that value cannot now be changed for any of such preceding years, how­
ever great may be the discrepancy between the value thus determined by the 
commission for such years and. the true and actual value of the property in any 
or all of such years. 

As I have said, however, it does not appear, except by inference, that the 
commission did determine that all the property of the company was located in 
Ohio. It appea1·s to ue the pradice of the commission to place nothing upon its 
record of proceedings excepting the assessment of the Ohio property. If I may 
be permitted a word of criticism, it seems to me that nuder the statutes applicable 
to the assessment of public utilities, the commission's determinations ought to 
be set forth in greater detail tlian this; and it is at least clear that if proceed· 
ings of the commission had been set forth in full in this instance, the difficulty 
which is now encountered woul<l have been obviated. I refer the commission, in 
explana,tion of what I han' in mind, to the following sections of the General 
Code: 

''Section 5424. In determining the value of the property of each 
such public utility to he assessed and taxed within the state, the com­
mission shall be guided by the value of the property as determined by 
the information contained in the sworn statements made by the public 
utility to the commission and such other evidence and rules as will enable 
it to arrive at the true value in money of the entire property of such 
public utility within this state, i11 the proportiozi which the value of such 
property bears to the value of the czztire property of such public utility. 

''Section 542!1. The commission shall ascertain all of the personal 
property, road bed, stations, power houses, poles, ·wires, water and wood 
stations and real estate neeessary to the daily running operations of the 
road, moneys and credits of each railroad company and each suburban or 
interurban railroad company, having any line, or road, or part thereof in 
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this state and the undivided profits, reserved or contingent fund of the 
company, whether in moneys, credits, or in any manner invested, and the 
actual value thereof in money, and also locomotives, motors and cars not 
belonging to the company, b~t hired for its use or run under its control 
on its road by a sleeping car company or other company. Such rolling 
stock not belonging to it, but under its control, may be returned by such 
public utility separate from its own property, and if so returned the com­
mission shall fix the valuation of such property separately, but must in­
clude the amount in the aggregate valuation.'' 

''Section 5430. The value of such property, moneys and credits of 
each of such street, suburban and interurban railroad and railroad 

. companies, as found and determined by the commission, shall be appor­
tioned by the commission among the several counties through which the 
road, or any part thereof, runs, so that to each county and to each taxing 
district therein, shall be apportioned such part thereof as will equalize the 
relative value of the real estate, structures and stationary personal prop­
erty of such company therein, in proportion to the whole value of the 
real estate, structures and stationary personal p~operty of the company 
in this state; and so that the rolling stock, main track, road bed, power 
houses, poles, wires, supplies, moneys and credits of the company shall be 
apporFiOned in like proportion that the length of the road in such county, 
bears to the entire length thereof in all the counties, and to each city, vil­
lage and district or part thereof therein. 

''Section 5445. When a street, suburban or interurban railroad or 
railroad company has part of its road in this state and part thereof in 
another state or states, the commission shall take the entire value of such 
property, moneys and credits of such public utility so found and deter­
mined, in accordance with the provisions of this act, and divide it in the 
proportion the length of the road in this state bears to the whole length 
thereof, and determine the principal sum for the value of the road in this 
state accordingly, equalizing the relative value thereof in this state.'' 

It is my opinion, and I take this opportunity expressly to advise the commis­
sion, that under these statutes (as well as under statutes relative to the valua­
tion of the property of other public utilities which are similar in purport though 
not quoted) the commission does not discharge its full duty unless it separately 
determines the value of the whole property of the utility, both within and with­
out the state, and spreads its determination in this behalf on its record of pro­
ceedings; then makes a distinct determination as to the proportion of such whole 
value attributable to Ohio. This statement needs, of course, some qualification. 
It is not the whole value of the entire property of the utility that is to be ap­
portioned between Ohio and the other state or states or countries, but in the 
case of railroads, for example, only such part of the whole as is subject to appor­
tionment, certain fixed property being localized and subject to separate valua­
tion in the place where it is located instead of its value being included in the 
amount subject to apportionment. But with this qualification the advice which 
I have expressed should be followed by the commission, so that it can be deter­
mined in a given instance whether the commission is valuing an interstate utility 
or a utility, the property of which is located entirely in Ohio. In this ease that 
is one of the issues which is raised, for it appears from the stenographic report 
of the hearing of August 22, 1911, hereinbefore referred to, that the assessment 
of the property of the Cincinnati, Newport and Covington Street Railway Com­
pany was discussed as if the condition of affairs were as follows: 
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It seems to have been assumed in the discussion that the property belonging 
nominally to the South Covington and Cincinnati Street Railway Company, one 
of the corporations, the stock of which is owned by the Cincinnati, Newport and 
Covington Street Railway Company was, in point of fact, a part of the same sys­
tem of which the plant or line admittedly operated by the Cincinnati, Newport 
and Covington Street Railway Company was the remainder, so that the two lines 
together constituted a single street railroad, interstate in character. It was 
further assumed that the joinder of unity of ownership with unity of use, which 
is required by the underlying principles of statutes like those last above cited, 
as interpreted in cases like Adams Express Coinpany v. Auditor, 165 U. S., 114 
and 166 U. S., 185, has been effectuated in this instance through the medium of 
stock ownership. That is to say, it seemed to be taken for granted that in reality 
there was but a single street railway operation involved; and the fact that prop­
erty on one side of the river was owned by the respondent company and that on 
the other by the Kentucky company, was not regarded as effecting a separation 
of ownership, because of the fact that the stock of the Kentucky company was 
owned by the respondent company, which seemed to be regarded as substantially 
the equivalent of the true ownership by the Ohio company of the property itself 
belonging to the Kentucky company. So as to the stocks of the other companies 
which were not operating companies; these represented franchise rights used by 
the two companies or by the one company, whichever view of the case be accepted, 
in the operation of the entire system, so that they too seemed to have been re­
garded as evidences of title and ownership rather than as separate investments 
or intangible personal property. 

The foregoing is a generalization expressed in order to avoid going into a 
great mass of detail. It states, however, with sufficient accuracy I believe, the 
hypothesis upon which the assessment of the property of this company was dis­
cussed verbally at the hearing on August 22, 1911. The representatives of the 
company and a member of the commission exchanged ideas on that occasion with 
respect to the valuation, not of the tracks and cars in Ohio and the shares of 
stock in question, but of the whole system, both on the Ohio side and the Ken­
tucky side considered as a unit, and as to the proper apportionment of such en· 
tire value as between Ohio and Kentucky. 

As I have stated, no intimation as to whether the commission did determine 
that the whole system was a single unit of ownership and use appears upon the 
record of the proceedings of the commission. And if, in other similar cases, the 
commission's records show that whenever the utility is an interstate one the 
value of the whole is first estimated and then Ohio's proportion thereof is sep· 
arately determined, the very silence of the record in this case on this point would 
conclusively show that whatever may have been the informal statements of a 
member of the commission upon the occasion referred to, the whole commission 
did not finally arrive at the conclusion that the property of the company in Ohio 
was a part of an interstate property and that the shares of stock owned by it 
were mere evidences of title of operated property. But if, as I believe is the 
case, the commission does not, in every case of valuation of interstate utility 
property, enter the proper "findings and determinations upon its record, no such 
inference can be drawn from the silence of the record of this particular proceed­
ing in this respect, and we are left in the dark as to what the commission did 
determine. 

It is of course equally impossible to ascertain from the record, or any infer­
ences to be drawn therefrom, whether the commission, without considering the 
Kentucky property as a part of a single system also comprising the Ohio prop­
erty, and so far as tangible property is concerned, limiting its assessment to the 
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property of the company located in Ohio only, separately considered the situs of 
these stocks as investments, or taxable subjects of ownership, and determined the 
same to be elsewhere than in Ohio. What slight evidence there is of the com­
mission's actual course of procerlure does not seem, for reasons already sufficiently 
stated, to point in· this direction. But even if it be assumed that the commission 
took this last described course, the authority of the commission to make inquiries 
and corrections of the kind which it is asked to make cannot, in my opinion; be 
predicated upon such an assumption. For it must not be forgotten that the evi· 
deuce which has been submitted to me at least tends to show that the· commis· 
sion had before it, at one time, and in its files at all subsequ:nt times sufficiently 
full information as to the ownership of these stocks and the facts surrounding the 
same, to enable it to determine their taxable situs. If in the light of these facts 
the commission did determine, in the past years in controversy, that the stocks 
were not taxable in Ohio, that determination, though erroneous, may not be cor­
rected by the commission at the present time so as to affect past years. It is true 
that the commission, in one sense, does not have jurisdiction to determine con· 
elusively the question of situs. That is to say, had the commission erroneously 
determined that the situs of property not taxable in Ohio was in Ohio, and at· 
tempted to subject it to taxation here, this determination would be without effect, 
and in one sense at least it might be said to be in excess of its jurisdiction. But 
the reverse of this rule does not hold good. 

It may perhaps be sufficiently accurate to say generally that where a tax-
-payer or a public utility, under statutes like section 5461, G. C., makes a partial 
and incorrect report or return, and then before the assessment is determined ad· 
vises the taxing authorities of the true facts, this of itself is sufficient to prevent 
any future action. That is to say, the gist of section 5461, and other statutes 
like it, is that the omission or undervaluation in the previous year must be the 
result of some default or cqncealment on the part of the taxpayer; so that if a 
report or return of a taxpayer is false or incorrect, but the taxpayer subsequently 
and before assessment advises the taxing authorities as to the true facts, this is, 
in effect, a timely correction of the report or return, and if, notwithstanding such 
advice the taxing authorities still proceed upon the basis of the erroneous report, 
their successors in subsequent years cannot make the original erroneous state· 
ment or return the basis of inquiries and corrections under the statute. 

For all these reasons I find myself unable to return an unequivocal answer to 
the second of the three questions above suggested, but have to say that the com· 
mission's record shows merely an assessment of $360,000.00 without showing 
whether that assessment is Ohio's proportion of a larger unit valuation or not, 
or whether a part of the property of the utility is located in other states. Pre· 
sumptively such a record indicates that the commission considere(! all the property 
of the company as being located in Ohio, and therefore made no special finding 
or determination with respect to the situs of these stocks, nor did it consider 
them otherwise than as .they would have to be considered were they the property 
of an ordinary corporation or individual, namely, as investments subject to in­
dependent valuation and assessment as intangible personal property in Ohio. How­
ever, the force of this presumption is very greatly weakened if not destroyed by 
the fact that the commission's records have not been properly kept; so that the 
state of the record in this particular is not in reality evidence in either direction 
as to what the intermediate determination of the commission may have been. 

In view of this answer to my second question it will be readily observed 
that it is, strictly speaking, unnecessary for me to consider the third question at 
all. For if it is impossible to determine just what the commission did do, it js idle 
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to inquire whether or not it had jurisdiction to do something which may be merely 
imagined. However, in the view which I take of this question, it will be helpful 
for me to consider the third question also. 

On the hypothesis that the commission did consider the whole system as a 
unit and the stocks as evidences of title to the property comprising such unit, 
we may inquire whether the commission had the authority to make such deter· 
ruination. That is to say, the third question may be considered as it would be 
if the records of the commission affirmatively showed that the proposed assess· 
ment, as discussed between the member of the commission and the representatives 
of the company on August 22, 1911, had actually been made. If such had been 
the case, would the records show that the commission had determined a question 
which it had jurisdiction to determine? 

In my opinion the answer to this question must be in the affirmative. Sec­
tion 5445, G. C., above quoted, provides what shall be done when a ''street 
* * * railroad company has part of its road in this state and part thereof 
in another state or states.'' Whether such a company has a part of its road 
in this state and a part in another state or states must be determined, in the first 
instance, by the tax commission. To be sure in making such a determination the 
commission may not exceed the jurisdiction of the state. That is to say, if in 
making such a determination the commission should bring into Ohio property 
which Ohio has no right to tax, there would be a failure of jurisdiction. But in 
my opinion this principle does not apply conversely, and if, having all facts be­
fore it, the commission determines what the ''road' 'to be assessed, under the 
statutes cited, is, and where it is located, and that it is located partly in Ohio 
and partly in another state or states, and that the value of the entire property 
should be apportioned in a certain way, and such determinations are erroneous, 
so that as a result thereof Ohio is deprived of taxable value which it otherwise 
would have, I do not think that there can be said to be a failure of jurisdiction, 
though there would, in such event, be an erroneous exerdse of jurisdiction. 

From anothPr point of view, while it i~< true that the jurisdiction of the tax 
commission will not be presumed, but must be made affirmatively to appear where 
called in question in certain kinds of cases, yet in a proceeding of this kind, in­
quisitorial in its character, it is clear, upon authorities which luwe already been 
<:ited, that jurisdiction to act in past years, as well as the regularity of such 
proceedings, will be presumea. The record being merely silent and not af­
firmatively showing failure of jurisdiction, such failure of jurisdiction in this 
case cannot be assumed. For both of these reasons T have rome, somewhat re­
luctantly, to the conclusion that the information submitted to me does not war­
rant me to advising tho commission positively that it has the power to act upon 
the complaint of Mr. Alcorn. On the contrary, I feel equally unable to advise 
positively that the commission has not the power to art. It may be that further 
investigation by the commission will bring to light some fact which may show 
that the commission acted without knowledge of the facts in some of the years 
other than the year 1911; or that for some reason not yet disclosed the commis­
sion exceeded its jurisdietion in some particular in all or some of the years in 
controversy. Such advice as I feel able to give to the commission is based upon 
the somewhat limited information which seems to be available at the present 
writing, although the commission, as T am aware, has made every effort to supply 
all information which ran be supplied. 

While the above remarks respecting the answl'r to the third general question 
suggested by me have been limiterl to the supposition that thl' commission con­
sidered the joint operation as a unit, ancl apportioned a part of the value of the 
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whole to Ohio, they apply as well to the other two suppositions for reasons whieh 
have been pointed out in diseussing these suppositions in another eonneetion. 

Of course, if the facts as alleged by the representatives of the eompany in 
the year 1911, or at any other time, were not true, or were so stated to the com­
mission as to mislead the commission, in addition to such error as the commission 
might well fall into because of the incorrectness of the reports of the company, 
and the commission, acting upon the basis of such erroneous information, had 
reached its determination for the previous years, then the additions and correc- · 
tions which the commission is now asked to make could, in my opinion, be law­
fully made; for in that event the commission would not have had before it, at the 
time its previous determinations were made, the true facts necessary to support a 
final and conelusive determination. 

Under all these circumstances my ultimate advice to the commission is that 
the discrepancy between the amount of the assessment of the company's property 
in former years and the amount at which it is alleged the property should have 
been valued (color to which is lent by the fact that the company, as Mr. Alcorn 
points out, has paid taxes for years immediately preceding 1911 at a much higher 
valuation than $360,000.00, and upon these very stocks considered as distinct sub­
jects of taxation) is so great that the commission may with propriety at least 
make the inquiries necessary to bring out all the facts with respect to the situa­
tion, which are not shown by its records on file. Wben all the facts are disclosed, 
tlie principles laid down in the foregoing opinion will enable the commission, it 
is believed, to determine whether or not it has power to make the corrections 
authorized by section 5461, G. C. 

In conclusion I wish to assure the commission that any action which the 
commission may see fit to take, after a further investigation of this matter, will 
be supported by this department. 

865. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 

CORPORATION-CERTIFICATE OF INCREASE OF CAPITAL STOCK BY 
ISSUANCE AND DISPOSITION OF PREFERRED STOCK-NOT RE­
QUIRED TO SET FORTH ANY DESIGNATIONS, PREFERENCES, RE­
STRICTIONS, VOTING POWERS, PROVISIONS AS TO REDEMPTIONS 
IN CERTIFICATE-HOW HOLDERS OF PREFERRED AND COMMON 
STOCK DISTINGUISHED IN SUCH CASE. 

In no case is a corporation required to set forth any designations, preferences, 
restrictio11s, voting powers, provisions as to redemption, etc., in a certificate author­
izing the increase of capital stock by the issuance and disposition of preferred 
stock. In the absence of such provisions, preferred stock is distinguishable from 
common stock with respect to the liability of the holders thereof upon insolvency 
and their rights with respect to the distribution of the assets of the corporation. 

CoLUMBUS, OHIO, September 24, 1915. 

HoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I beg to acklowdege receipt of your letter of September 13th, 
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requesting my opinion upon the following question which is presented by a cer­
tificate of increase of capital stock by the issuance and disposition of preferred 
stock tendered to you for filing by The Herschede Hall Clock Comoanv. to wit: 

'~Must a corporation in the certificate authorizing the increase of 
capital stock by the issuance and disposition of preferred stock provided 
for in section 8699, of the General Code, set forth the designations, prefer­
ences, restrictions, voting powers, etc., distinguishing the preferred stock 
thus authorized to be issued from the other stock of the corporation, 

"(a) Where the corporation as originally organized has no preferred 
stock; 

'' (b) Where the corporation as originally organized has preferred 
stock, but without designations, preferences, voting powers, etc., in the 
certificate of incorporation (which is the case with respect to The Her­
schede Hall Clock Company); and 

" (c) When the corporation as originally organized has preferred 
stock and there are with respect thereto designations, preferences, restric­
tions, voting powers, etc., in the original certificate of incorporation. 

·''That is to say, in each of the cases above enumerated may the 
certificate lawfully omit all reference to the designations, preferences, 
restrictions, voting powers, etc., of the preferred stock, authority to issue 
and dispose of which is sought, and may a certificate under section 8699, 
C. C., which omits all such reference be lawfully filed by you g" 

The fundamental question requiring consideration in connection with these 
several inquiries is as to whether or not a corporation having both common anti 
preferred stock must set forth in the certificate of incorporation, or elsewhere in 
the supplementary amendments and certificates, which upon being filed in the 
office of the secretary of state become in effect a part of such original certificate, 
any designations, preferences, etc., with respect to such preferred stock. 

I quote sections 8667 to 8671, inclusiv(l, of the General Code: 

"Sec. 8667. If a corporation be organized for profit, it must have a 
capital stock, which may consist of common and preferred, or common 
only; but at no time shall the amount of preferred stock at par value 
exceed two-thirds of "the actual capital paid in in cash or property." 

''Sec. 8668. When the capital stock is to be both common and pre­
ferred, it may be provided in the articles of incorporation that the holders 
of the preferred stock shall be entitled to yearly dividends of not more 
than eight per cent., payable quarterly, half yearly, or yearly out of the 
surplus profits of the company each year in preference to all other stock­
holders. Such dividends also may be made cumulative.'' 

''Sec. 8669. A corporation issuing both common and preferred stock 
may create designations, preferences and voting powers, or restrictions or 
qualifications thereof, in the certificate of incorporation, and if desired, 
preferred stock may be made subject to redemption at not less than par, 
at a fixed time and price, to be expressed in the stock certificates thereof.'' 

"Sec. 8670. Upon the insolvency of the corporation no holder of pre­
ferred stock shall be liable for its debts until after the remedy against the 
common stockholders upon their liability, as provided by law, has been ex-

22-Vol. II-A. G. 
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hausted, and then only for such amount as remains unpaid. Such liability 
in no event ~hall exceed that fixed by law for the common stock of such 
corporation.'' 

"Sec. 8671. On-the insolvency or dissolution of the corporation, the 
holders of preferred stock shall be entitled to receive from the assets re· 
maining after paying its liabilities, the full payment of its par value, be­
fore anything is paid to the common stock. '' 

Upon reading these sections together, which is proper, because they were all 
originally parts of section 3235a, R. S., it appear& that preferred stock, as such, is 
distinguishable from common stock by reason of merely being called "preferred 
stock.'' That is to say, without the recital of any designations, preferences, voting 
powers, restrictions, etc., in the certificate of incorporation or elsewhere of record 
in the office of the secretary of state, the holder of preferred stock, denominated 
and issued as such, has certain peculiar rights. Thus, under section 8670, supra, 
his liability is subsequent to that of the common stockholders; and under section 
8671 he is to be preferred to the common stockholders in the distribution of the 
assets of the corporation upon its insolvency or dissolution. 

I repeat that these attributes of preferred stock are possessed and enjoyed by 
it, regardless of the recitals of the articles of incorporation or certificates supple­
mentary thereto on file in the office of the secretary of state, or at least in the 
absence of any explicit provision therein. 

Coming now to consider sections 8668 and 8669, I call attention to the fact 
that in form these statutes are permissive. Unless there is some rule of public 
policy requiring a contrary interpretation, these statutes must be read literally, 
because they are in pari materia with section 8667, wherein the word "may" is 
used in evident contra-distinction to the word ''must.'' 

I know of no such rule of public policy. To be sure, sections 8668 and 866[) 
have in a way a mandatory or compulsory effect. That is, if the holders of the 
preferred stock which is to be issued are to be entitled to preferred dividends, 
to have peculiar voting power, or have any other designations and preferences 
aside from those which are provided for in sections 8670 and 8671, and if the 
stock is to be subject to redemption, these matters must be provided for in the 
certificate of incorporation or in the other certificates which supplement it. But 
I do not discover in the express terms of the statute any requirement that all 
preferred stock shall have these additional attributes, nor do I know of any 
public policy that would dictate a forced interpretation of the statutes to this 
effect. 

In other words, I may define the preferred stock of an Ohio corporation as 
-follows: 

"It is that species of stock the holders of which ipso facto are 
entitled to be preferred in the distribution of the assets of the corpora­
tion upon insolvency or dissolution and in the enforcement of statutory 
liability; and who are entitled to preferred dividends, voting powers, 
etc., if such additional rights are provided for in the certificate of incor· 
poration or the supplementary certificates, and not otherwise. In other 
words, the right to be preferred in the distribution of dividends is not a 
necessary attribute of preferred stock in Ohio.'' 

From these considerations the following conclusions with respect to the 
questions involved in your inquiry are derived: 
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(1) Where the corporation as originally organized has no preferred stock, it 
may lawfully file a certificate of increase by the issuance and disposition of pre­
ferred stock under section 8699, of the General Code, without specifying therein 
or by contemporaneous amendment, or otherwise, any designations, preferences 
or voting powers whatever; the effect of such certificate being to authorize the 
issuance of stock ''preferred'' only as expressly stipulated in sections 8670 ancl 
8671, of the General Code. 

(2) A corporation may be lawfully organized, in the first instance, having 
both common and preferred stock and without special designation, etc., as to the 
latter; in which event it may also lawfully increase its authorized capital stock 
by the issuance and disposition of preferred stock, without assigning to such in­
creased preferred stock any such designations, preferences, voting powers, etc., 
in which event the effect will be the same as that described in discussing the first 
case. 

(3) When a corporation as originally organized has preferred stock and 
there are in the original certificate of incorporntion designations, preferences, 
voting powers, etc., the corporation may lawfully file a certificate of increase 
under section 8699, of the General Code, without stipulating therein with respect 
to the designations, preferences, voting powers, etc., of the increased preferred 
stock; in which event the question would arise as to whether the designations, 
preferences, voting powers, etc., in the original articles of incorporation would 
apply to the new preferred stock or not. It is not necessary in answering your 
question to pass upon this point. 

For the foregoing reasons, I advise that the certificate of increase of capital 
stock by the issuance and disposition of· preferred stock tendered to you by The 
Herschede Hall Clock Company may lawfully be filed and recorded. 

I return to you. herewith the original certificate which was sent to me by 
counsel for the company, with the company's check for $50.00 and uncancelled 
revenue stamp attached thereto; also the letter of Messrs. Kelley & Remke to you 
ancl the original articles of incorporation of The Herschede Hall Clock Company. 

Respectfully, 
Enw ARD C. TuRNER, 

Attonzey Gmeral. 
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866. 

LIMA STATE HOSPITAir--PRISONER TRANSFERRED FROM PENITEN· 
TIARY TO HOSPITAL--ALLOWANCE TO BE PAID DEPENDENTS OF 
THOSE CONFINEr> IN PENIT·ENTIARY, APPLIES TO THOSE TRANS­
FERRED TO INSANE HOSPITAL UNTIL ·EXPIRATION OF TERM OF 
CONFINEMENT FOR WHICH PRISONER WAS ORIGINALLY .SEN­
TENCED-NON-SUPPORT CASE. 

The payment of the credit of forty cents per day provided for in section 13019, 
G. C., to be made in case of insane prisoner transferred to Lima State Hospital 
until expiration of prisoner's term of confinement is to be made in the same manner 
as prior thereto. 

CoLUMBUS, OHIO, September 24, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge the receipt of your request for an 

opinion, which is as follows: 

"John Gomscak, serial number 43351, who has been confined in the 
Ohio penitentiary since February 5, 1915, has been adjudged insane and 
this day transferred to the Lima state hospital. He was serving an in­
determinate sentence from Lorain county on the charge of non-support of 
minor children. 

''Will you please advise whether or not his transfer to the Lima state 
hospital nullifies the payment to his dependents by the Ohio penitentiary 
of the forty cents per day allowed by the state under section 13019, and 
whether such payments should be stopped or continued, or if these pay­
ments shall in the future be made by the Lima state hospital.'' 

Section 13019, of the General Code, referred to in your letter, is as follows: 

''The board of managers of the penitentiary, or reformatory, to 
which a person is sentenced and confined under this subdivision of this 
chapter, shall credit such person with forty cents per day for each work­
ing day during the period of such confinement, which shall be paid, or 
caused to be paid, by such board to such trustee.'' 

Section 2216, of the General Code, is as follows: 

"When the physician of the penitentiary or reformatory reports in 
writing to the warden or officer in charge thereof that in his opinion a 
convict confined therein is insane, such warden or officer shall apply to 
the probate court of the county in which the institution is located, for an 
examination to be made of such convict by two physicians of at least 
three years' practice i.n the state, not connected with the penitentiary or 
reformatory, and to be designated by the court. If satisfied after a per­
sonal examination, that the convict is insane, they shall so certify in the 
form and manner prescribed for the co=itment of insane persons to state 
hospitals.'' 
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Sections 2220 and 2221, of the General Code, are as follows: 

''Sec. 2220. An insane convict under indeterminate sentence, trans­
ferrml from the Ohio penitentiary or the reformatory to the Lima state 
hospital, shall be detained at such hospital for the maximum term of 
sentence provided by law for the offense of which the convict was con­
victed, unless soonet· restored to reason.'' 

''Sec. 2221. When an insane convict confined in the Lima state hos­
pital, whose term of sentence has not expired, bas been restored to rea­
son, and the superintendent of the hospital so certifies in writing, he shall 
be transferred forthwith to the penitentiary or reformatory from which 
he came. The officer in charge shall receive such convict into the pen­
itentiary or reformatory.'' 

It will be observed that the provisions of section 13019, supra, are that the 
person sentenced under the chapter of which it is a part shall have placed to his 
credit the sum of forty cents per day during such confinement, that amount to be 
paid to the trustees appointed by the court to receive it for the dependents of 
the prisoner. 

It will be observed from a reading of sections 2220 and 2221, of the General 
Code, supra, that the term during which an insane prisoner transferred from the 
reformatory or penitentiary may be detained at the Lima state hospital is gov­
erned by two things: First, his mental condition, and second, by the length of 
his sentence, the latter provision being a limitation as to the time he may be kept 
regardless of the condition of his mind; and it is further provided that if he be 
restored to reason before the expiration of his sentence he shall be returned to 
the penitentiary or reformatory. 

In section 2218, of the General Code, will be found a provision to the effect 
that when the prisoner is transferred to the Lima state hospital, the original 
certificate of conviction shall be transferred to the superintendent. 

At any and all events, the insane prisoner confined in the Lima state hospital 
is under sentence to the penitentiary, and under the rules of your board if a parole 
were granted him, or the governor should see fit to exercise the pardoning power, 
the prisoner would be released in so far as there would be no authority to hold 
him, except upon proceedings under section 1995, of the General Code. 

It is my opinion, therefore, that the prisoner referred to in your letter is 
still under sentence to the penitentiary and constructively confined therein, 
although for humane reasons be lias been temporarily transferred to the Lima 
state hospital in order that his health and the safety of the inmates of the pen­
itentiary may be better guarded. It follows from this construction that until the 
expiration of his term of confinement under the sentence imposed, he :is entitled 
to the credit of forty cents per day, as provided in section 13019, of the General 
Code, supra, and that payments thereunder shall be made as before the transfer. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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867. 

ARGUMENTS AGAINST PROPOSED CONSTITUTIO~AL AMEXDMENTS 
-NO AUTHORITY TO APPOINT CO:\fMITTEE TO PREPARE ARGU­
MENT AGAINST SUCH PROPOSED AMENDME~T-SEE DECISION 
OF SUPREME COURT, GRAHA:\1 P. HUNT vs. CHARLES Q. HILDE­
BRANT, SECRETARY OF STATE, 91 0. S. 

There is no authority for the appointment of a committee to prepare an argu­
ment or explanation, or both, against an. amendment to the constitution proposed 
by initiative petition, by the governor. 

CoLUMBUS, OHIO, September 24, 1915. 

' HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of yours under date of September 4, 1915, 

which is as follows: 

"We enclose herewith official argument against proposed constitutional 
amendment-'To provide for statewide prohibition of the sale and manu­
facture for sale of intoxicating liquor'-by committee composed of Graham 
P. Hunt, Eugene Heim and John Roehm. 

"We beg to state that said paper was received in the office of the 
secretary of state on the third day of September, 1915, and we submit 
the following question to you for opinion: 

" 'May said paper be received and filed on the third day of September, 
1915, by the se~retary of state under the law, or had the time expired in 
which such paper could be filed with the secretary of state?'" 

With your inquiry is submitted a copy of a paper writing on file in your office, 
which reads as follows: 

"Columbus, Ohio, September 4, 1915. 

"To the Secretary of· State of the State of Ohio: 
"On September 2, 1915, I duly appointed F. H. Kerr, of Jefferson 

county, Ohio, Nicholas Duttle, of Montgomery county, Ohio, and H. R. 
Probasco, of Hamilton county, Ohio, a committee of three! electors of the 
state of Ohio, to prepare and file an explanation with the secretary of state 
of Ohio against the constitutional amendment for statewide prohibition; 
that on September 2, 1915, the members before named received notice of 
their appointment and met together and subsequently two members thereof 
informed me that they would not file an explanation against the prohibition 
amendment; that on this date, September 4, 1915, having received the 
written resignation of all the members of that committee as heretofore 
appointed, and having received the request of· The Ohio Home Rule 
Association, through its secretary, ]. M. Kammeron, to appoint Graham 
P. Hunt, of Hamilton county, Ohio, Eugene Heim, of Hamilton county, 

·Ohio, and John Roehm, of Montgomery county, Ohio, as a committee of 
three electors of the state of Ohio, to prepare and file an explanation 
with the secretary of state of Ohio, against the constitutional amendment 
for statewide prohibition. I, therefore, in accordance with this request 
and without expressing any opinion as to when the time for the appoint­
ment of that committee and the filing of the explanation expired, hereby 
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designate Graham P. Hunt, of Hamilton county, Ohio, Eugene Heim, of 
Hamilton county, Ohio, and John Roehm, of ~Iontgomery county, Ohio, 
a committee of three electors of the state of Ohio, to prepare and file an 
explanation with the secretary of state of Ohio against the constitutional 
amendment for statewide prohibition. 

"Frank B. Willis, 
"Governor of Ohio." 

I learn from personal interview, however, that the question with which you 
are more particularly concerned than that stated in your inquiry above quoted, is, 
whether the secretary of state, upon the facts above set forth, is authorized or 
required by law to cause to be printed and distributed among the voters of the 
state the "official argument against proposed constitutional amendment to provide 
for statewide prohibition of the sale and manufacture for sale of intoxicating 
liquor," received in your office on September 3, 1915. 

The constitutional amendment, to which you refer, for the prohibition of the 
sale and manufacture for sale of intoxicating liquor, is proposed by initiative 
petition, and the first question which your inquiry then suggests, is whether there 
is authority for the preparation of an argument or explanation, or both, against 
a constitutional amendment which is proposed by initiative petition. 

Pertinent to this question is the provision of section 1g of article II of the 
constitution, which is as follows: 

"A true copy of all laws or proposed laws or proposed amendments 
to the constitution, together with an argument or explanation, or both, 
for, and also an argument or explanation, or both, against the same, shall 
be prepared. The person or persons who prepare the argument or expla­
nation, or both, against any law, section or item, submitted to the electors 
by referendum petition, may be named in such petition and the persons 
who prepare the argument or explanation, or both, for any proposed law 
or proposed amendment to the constitution may be named in the petition 
proposing the same. The person or persons who prepare the argument 
or explanation, or both, for the law, section or item, submitted to the 
electors by referendum petition, or against any proposed law submitted by 
supplementary petition, shall be named by the general assembly, if in 
session, and if not in session then by the governor. The secretary of state 
shall cause to be printed the law, or proposed law, or proposed amend­
ment to the constitution, together with the arguments and explanations, 
not exceeding a total of three hundred words for each, and also the 
arguments and explanations, not exceeding a total of three hundred 
words against each, and shall mail or otherwise distribute, a copy of such 
law, or proposed law, or proposed amendment to the constitution, together 
with such arguments and explanations for and against the same to each 
of the electors of the state, as far as may be reasonably possible." 

In the same section of the constitution, as amended in 1912, it is further 
provided that "the foregoing provisions of this section shall be self executing, 
except as herein otherwise provided. Laws may be passed to facilitate the opera­
tion, but in no way limiting or restricting either such provision or the powers 
herein reserved." 

By analysis of that part of the constitutionjll provision first above quoted, 
relating expressly to the same, the authority therein found for the preparation of 
arguments and explanations readily resolves itself into the following: 
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The persons who prepare an argument or explanation: 

(1) against any law, section or item submitted by referendum petition 
may be named in such petition. 

(2) for any proposed law or amendment may be named in the petition 
proposing the same. 

(3) for the law, section or iten~ submitted by referendum petition 
shall be named by the general -assembly if in session and if not in session 
then by the governor. 

(4) against any proposed law submitted by supplementary petition 
shall be named by the general assembly if in session if not by the governor. 

A casual examination of such an analysis shows conclusively that there is no­
where in this provision of the constitution anything upon which may be based 
a claim for authority in any one or more persons to prepare an argument or 
explanation against a constitutional amendment which is proposed by initiative 
petition. 

If the machinery for the preparation of an argument or explanation, or both, 
against such proposed constitutional amendment is provided in the constitution, it 
must be found elsewhere than in that part of section lg of article II last referred 
to, and the particularity with which such provision is here made in specific instances 
gives rise at least to a strong presumption that it was clearly the intent of the 
framers of this amendment to the constitution, and the people in its adoption, 
that no constitutional provision therefor should be made. 

If we are to look elsewhere for constitutional provision for the machinery 
necessary to carry into full operation the provision for the printing and distribu­
tion of arguments and explanations in the particular case here under consideration, 
we find it is provided in section lg of article II of the constitution, supra, that 
"a true copy of all laws or proposed laws or proposed amendments to the consti­
tution, together with an argument or explanation, or both, for, and also an 
argument or explanation, or both, against the same, shall be prepared," and that 
"the secretary of state shall cause to be printed the law, or proposed law, or 
proposed amendment to the constitution, together with the arguments and expla­
nations, not exceeding a total of three hundred words for each, and also the 
arguments and explanations, not exceeding a total of three hundred words against 
each, and shall mail, or otherwise distribute, a copy of such law, or proposed law, 
or proposed amendment to the constitution, together with such arguments and 
explanations for and against the same to each of the electors of the state, as far 
as may be reasonably possible." 

If it be contended that this provision makes it mandatory upon the secretary 
of state to print arguments and explanations, or both, for and against proposed 
laws and proposed amendments to the constitution in every case, manifestly there 
is no provision here for the preparation of such arguments and explanations 
except that by reason of such mandatory provision the duty of preparing the 
same devolves, by necessary implication, upon the secretary of state. Beyond all 
possibility of question, there is not here found foundation for authority in any 
other person or persons to prepare such argument or explanation as the secretary 
of state would, under the constitution, be required or authorized to print. 

I think that it will not be seriously argued that it was intended by the 
constitutional provisions under consideration, to impose upon the secretary of 
state the duty of preparing an argument or explanation in any event. If that 
were true, a case may be readily imagined in which such officer would be required 
to prepare such an argument both for and against the same law or proposed amend­
ment to the constitution. Such an absurdity would not be contended for. I think 
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it worthy of note, in this connection, that the secretary of state in every instance 
is required to print and distribute "the" arguments and explanations rather than 
"an" argument and explanation, clearly indicating that it was not the intent that 
such officer ~houlrl be required to print and distribute an argument prepared by 
himself. 

It may be observed that, notwithstanding the constitutional provision above 
quoted, to the effect that the provision of section lg of article II of the constitution, 
shall be self executing, in the absence of any legally constituted or designated 
authority to prepare such argument, any number of such arguments might be 
presented to the secretary of state for printing and distribution, and in such event 
there would be authority or jurisdiction nowhere or basis from which to deter­
mine which of such arguments should be printed, although I think it must be 
conceded that in no event may the secretary of state print or distribute more than 
one such argument or explanation, or both, for and against any proposed measure. 

\Vhile the conclusion, that the constitution makes no provision for the prep­
aration of an argument against an amendment of the constitution proposed by 
initiative petition, cannot be escaped, it is equally clear that such argument is 
required in mandatory terms to be printed by the secretary of state only when 
prepared under and by lawful authority. 

The constitution thus requiring the printing and distribution of such argu­
ments against a constitutional amendment so proposed, and the designation of the 
authority or agency for the preparation of the same not having been provided 
therein, it follows, therefore, that it is competent for the general assembly to 
prescribe the necessary machinery for the carrying into effect and operation the 
constitutional provision in such case, and that the general assembly should do so 
is manifestly the intent ·and purpose of the constitution, from a consideration of 
the last sentence of section 1g of article II, supra. 

The next question which concerns the present consideration is, has the legisla­
ture made provision for the legal designation of the agency to prepare such 
argument in the case under consideration or created or established the necessary 
machinery therefor? 

The only legislative expression of which I am aware upon the subject of 
arguments and explanations in initiative and referendum matters which might be 
claimed to be pertinent to the present question, is found in section 5018-3, G. C., 
103 0. L., 831, which provides as follows: 

"When any valid and sufficient petition or supplementary petition shall 
have been filed with the secretary of state demanding the submission of 
any measure to a vote of the people, and the general assembly is in session, 
the speaker of the house shall name two of its members, and the presi­
dent of the senate shall name one of its members, which shall constitute a 
committee to prepare the explanation of the measure on behalf of the 
general assembly. If the general assembly is not in session then the 
governor shall name a committee of three electors, which committee shall 
serve without compensation and which shall prepare and file such explana­
tion with the secretary .of state not later than sixty days before the election 
at which the measure is to be voted upon." 

From an examination of this section, it will conclusively appear that by its 
express terms it is limited in its application to explanations on behalf of the 
general assembly. That is to say, it provides for the appointment of such com­
mittee as is therein designated only in those cases in which the general assembly, 



1866 .ANNUAL REPORT 

as such, may be interested in the measure proposed to be submitted by referendum 
or by supplementary initiative petition. This, I think, is sufficiently clear to 
obviate extended discussion. 

Now it cannot be argued with force that the general assembly, as such, is 
concerned in making an explanation of a measure with which it has had nothing 
to do, and if the general assembly, as such, were interested in the present case at 
all, it might choose to make an explanation for rather than agai11st the proposed 
amendment to the constitution. 

In short, consideration of this statute leads to the conclusion that it is appli­
cable only, as stated above, to those cases in which there is sought a referendum 
of a measure adopted by the general assembly or a .failure to pass a measure which 
has been proposed to that body by initiative petition and cannot, therefore, serve 
to confer upon any officer, person or persons the power or authority to designate 
or create an agency for the performance of the function of preparing an argument 
or explanation against a constitutional amendment which is proposed by initiative 
petition and in regard to which the general assembly, as such, has no concern. 

If doubt remained as to the correctness of this view, it must be completely 
dispelled by a consideration of the clear and unequivocal distinction made in the 
constitution as ·between "explanations" and "arguments," which the legislature in 
the enactment of section 5018-3, G. C., supra, was bound to and did recognize. 

It will be observed that the first sentence of section lg of article II of the 
constitution, above quoted, provides for the preparation of an argument or expla­
nation, or both. In the ne.-xt sentence is again found the phrase "argument or 
explanation, or both/' used twice. In the next sentence this phrase is again 
repeated and in the next sentence will be found in three instances the expression 
"arguments and explanations." In view of this repeated and emphatic distinction 
between "argument" and "explanation" and the expicit provision that there may 
be both, it cannot be argued that an argument is an explanation or that an expia­
tion is an argument within the terms of the constitution. 

The cons"titution having thus emphasized the distinction, the statute must be 
construed in the light of that distinction and, as above stated, the conclusion 
cannot be avoided that the legislature did observe the same. 

With this distinction in mind, an examination of section 5018-3, supra, will 
readily disclose that it has application only to explanations and cannot, therefore, 
by any stretch of construction, be held to be applicable or in any way relevant 
to the question here under consideration, that being confined to arguments alone. 
So it may again be observed that no provision or authority for an argument either 
for or against any measure can be found outside of the constitution. 

In view of the foregoing, I am forced to conclude that there is no jurisdiction 
conferred by the constitution, or otherwise, upon the governor, other officer, person 
or persons, to prepare an argument or explanation in the case under consideration 
or to select or appoint any person or committee to prepare the same. 

It would therefore follow that the appointment or designation of the committee, 
to prepare such argument, by the governor in the case under consideration, is 
wholly without authority of law and of no effect, and could therefore confer upon 
such committee no authority to prepare such argument or explanation; and by 
reason of the failure of jurisdiction and authority in the governor and the lack 
of legal authority in such committee to prepare such argument, it necessarily 
follows that whatever may have been filed in the office of the secretary of state 
by such committee, cannot constitute such an argument or explanation as under 
the law the secretary of state is authorized or required to publish and distribute 
to the voters. 

The above answer to the question in which you are more particularly con­
cerned, I think, sufficiently disposes of the question specifically stated in your 



ATTORl>.'EY GEl>.'ERAL. 1867 

communication for all present purposes. It may be observed, however, that the 
only limit expressly fixed by the constitution and statutes upon the time for filing 
arguments and explanations for and against any measure, is that found in section 
5018-3, G. C., supra, which as abo\'e stated, is limited in its application to 
explanatio11s only on behalf of the general assembly only, and that therefore the 
limitation therein prescribed cannot apply to the statement of facts submitted by 
you. 

868. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

MUNICIPAL CORPORATIONS-HOLDERS OF CERTIFICATES OF IN­
DEBTEDNESS-IF HOLDER DEMANDS PAYMENT AT PROPER 
TIME AND PLACE AT MATURITY AND PAYMENT IS REFUSED, 
HE MAY LEGALLY BE PAID INTEREST AFTER SUCH TIME-FAIL­
URE TO DE:\IAXD PAY:\IENT-CAXNOT LEGALLY COLLECT IX­
TEREST AFTER MATURITY WHEN FUNDS ARE AVAILABLE­
WHERE LEGAL DEMAXD IS l\IADE AXD THERE ARE NO FUNDS­
ENTITLED TO INTEREST AFTER MATURITY-FAILURE TO MAKE 
PROPER DEMAND-OFFICER AND HOLDER LIABLE FOR SUCH 
INTEREST PAID. 

The holder of a certificate of indebtedness issued under section 3913, G. C., 
who presents the same at maturity is e11titled to interest upon failure to pay the 
same. 

The holder of such a certificate of indebted11ess who fails to present the same 
for payment at maturity, but had he presented the same there were no funds with 
which to pay it, would be entitled to interest after maturity. 

The holder of such a certificate of indebtedness who fails to present the same 
at maturity, but who had lze presented tlze .same would have been paid the amount 
called for thereby, is not mtitled to interest after maturity. 

The officer who permitted the fund automatically appropriated by section 3913, 
G. C., to be expended for purposes other than the payment of certificates of 
indebtedness is liable for interest which the cit}' is legally required to pay. 

If an officer pays interest for which the city is not legally liable, the officer 
making the paymmt, together with the person receiving the same, is liable to the 
city. 

Cou::I!BL'S, 0Hro, September 27, 1915. 

Bureau of !11spectiou and Super-.:isiou of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 acknowledge receipt of your letter of August 18th submitting 

for my written opinion the following qti"estions: 

".May the holder of a certificate of indebtedness issued under authority 
of section 3913, General Code, be legally paid interest after the time fixed 
by law (within si.x months from date ·of certificate) for the redemption of 
such indebtedness? 

"Would the illegal act of the municipal officials in not making payment 
of such obligations create a liability against the municipality for interest 
after maturity, or after si.x months' period has elapsed? 
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"If it is found that such interest (after maturity) has been paid, 
could finding for recovery against the holder, or against the village clerk, 
be enforced?" 

Section 3913, of the General Code, to which you refer in your letter, provides 
as follows: 

"Sec. 3913. In anticipation of the general revenue fund in any fiscal 
year, such corporations may borrow money and issue certificates of indebt­
edness therefor, signed as municipal bonds are signed, but no loans shall 
be made to exceed the amount estimated to be received from taxes and 
revenues at the next semi-annual settlement of tax collections for such 
fund, after deducting all advances. The sums so anticipated shall be 
deemed appropriated for the payment of such certificates. at maturity. The 
certificates shall not run for a longer period than six months, nor bear a 
greater rate of interest than six per cent., and shall not be sold for less 
than par with accrued interest." 

In the first place, it is to be noted that the certificates of indebtedness referred 
to are issued only in anticipation of the general revenue fund in any fiscal year, 
and that the amount which may be borrowed on such certificates of indebtedness 
shall not exceed the amount estimated to be received at the next semi-annual settle­
ment, after deducting all advances that might have been made; and it is further 
provided that the amount received at the next semi-annual settlement, after deduct­
ing advances, to the extent of the certificates of indebtedness issued shall be deemed 
appropriated for the payment of such certificates, and that the certificates are not 
to run for a longer period than six months. 

I assume for the purposes of this opinion that the certificates of indebtedness 
inquired about have not been issued in excess of the amount actually received at 
the semi·annual settlement next succeeding their issuance. 

It must be noted that at each semi-annual settlement so much of the money . 
which is received from taxes and revenues as is necessary to redeem certificates 
of indebtedness is, without action of council, deemed appropriated for the payment 
of such certificates at maturity, and, therefore, that there should have been on 
hand moneys with which to pay such certificates of indebtedness when the same 
fell due, and any failure to pay the same by the officer whose duty it was to pay the 
same would be an illegal act upon the part of the officer. 

If a proper presentment of the certificate of indebtedness has been made, and 
the officer whose duty it is to pay the same has refused to pay it or has taken 
the money which is available for the purpose of so paying it and expended it for 
other purposes, although the officer has acted illegally, nevertheless I do not believe, 
since the debt is properly due and presentment has been made and payment 
refused, that the person holding the certificate of indebtedness should be deprived 
of the interest on such indebtedness after such presentment; but the officer who has 
caused the interest to run by failure to pay the certificate at maturity has involved 
the city in the payment of future interest, due to his unlawful act, but the city 
could not plead the illegal act of its officer to excuse it from paying the interest 
which accrued after said failure to pay. 

Abbott on Municipal Corporations, volume 1, section 167, states the following: 
(page 365.) 

"The ordinary rule applies to the payment of indebtedness of a public 
corporation in regard to the manner and time of its payments. The 
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current and running expenses of the government and its indebtedness as 
well are payable at the office of the public treasury, unless otherwise speci­
fied, and at the time indicated by the evidence of indebtedness. If no time 
is set for the payment, the debt is payable on demand. However, if the 
obligation is payable from a certain fund, the exhaustion of this fund 
necessarily postpones a payment. Interest can be collected on indebtedness 
payable at a certain time but not then paid by default of the debtor whether 
it consists of the principal of the debt or periodical installments of 
interest." 

The author, however, cites no cases in substantiation of the above principle. 

In Dillon on Municipal Corporations, section 860, it is said : 

"Where a city has authority to create and contract with reference to a 
particular fund, and to make the debt payable therefrom only, or where 
by law the debt or obligation is chargeable against, and payable only out 
of the particular fund, a warrant drawn on such fund is chargeable against 
and payable only from that fund, and there can be no recovery from the 
city, unless there is some breach of duty on its part * * *. But a 
city which contracts with reference to a special fund, and issues a warrant 
payable therefrom, is under the duty of performing all the legal steps 
necessary to the raising of the fund." 

Warner v. New Orleans, 167 U. S., 478; 
New Orleans v. Warner, 175 U. S., 129. 

"If moneys belonging to the particular fund have been received by 
the city, a diversion of these moneys from the fund is a breach of con­
tract for which the city is liable to the holder of the warrants drawn on 
the fund." 

State v. Pillsbury, 30 La. Ann., 705; 
Vallian v. Newton County, 81 Mo., 591 ; 
Ayers v. Thurston County, 63 Neb., 96; 
Pine Tree Lumber Co. v. Fargo, 12 N. D., 360; 
R. R. V. N. Bank v. Fargo, 14 N. D., 88; 
Potter v. New Whatsom, 20 Wash., 589; 
0. C. N. Bank v. Lac"onm, 27 Wash., 259. 

Therefore, if the officer whose duty it was to pay the certificates of indebt­
edness at maturity has authorized the expenditure of the automatic appropriation 
of the money necessary for the payment of outstanding certificates of indebtedness 
for other purposes and, as a consequence thereof, did not have on hand at maturity 
the amount to pay such certificates of indebtedness, the mere failure to present the 
certificates at maturity would not bar the holder thereof from his right to interest 
thereon. 

In opinion No. 532, rendered to your bureau under date of June 24, 1915, I 
stated relative to certificates of indebtedness as follows : 

"That the funds for the payment of the certificates were in the 
treasury and available for their payment at the semi-annual settlement next 
succeeding their issue, comes of necessity and that the diversion thereof 
was a violation of the duty of the city and a breach of its contract all 
beyond the control and without the fault of the holders of the certificates 
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is conclusive, and by reasons thereof such certificates continue to be a 
valid and binding obligation of the city and to my mind an indebtedness 
within the terms of section 3916, G. C., supra. 

"The fact that the agents or officers of the city by whom these funds 
were misappropriated, are liable to the city on their official bonds therefor, 
and that such officers ought to be made to respond to such liability will 
not in any respect discharge the obligation of the city to pay .. Nor would 
any liability of such officer upon his official bond to the holder of any such 
certificate discharge the obligation of the city thereon." 

Your first question, as to whether the holder of a certificate of indebtedness 
issued under authority of section 3913, G. C., can legally be paid interest after 
the time fixed by law for the redemption of such certificate, is to be answered 
in the following manner: , 

(1) If the holder of the certificate demanded payment at the proper time 
and place at maturity, and payment was refused, he may legally be paid interest 
after such time. 

(2) If the holder fails to demand payment at maturity, and there are funds 
available for the payment thereof, the presumption being that the officer is able 
and willing to pay it, interest cannot legally be paid after maturity. 

(3) If the holder of the certificate fails to demand payment at maturity, but 
had he so demanded it and there were no funds with which to pay the same by 
reason of the illegal act of the officer in disbursing the same in contravention of 
law, he would be entitled to interest after maturity. 

Your second question as to whether the illegal act of the municipal officer 
in not making payment of certificates of indebtedness at maturity creates a liability 
against the municipality for interest after maturity, or after the six months' period 
has elapsed, has been answered by what has just previously been said. 

Your third question is : 

"If it is found that such interest (after maturity) has been paid, 
could finding for recovery against the holder, or against the village clerk, 
be enforced?" 

Always assuming that the certificates of indebtedness do not exceed the actual 
amount received at a semi-annual settlement, I am of the opinion that if there 
were funds available for the payment of the certificate at maturity, and the holder 
thereof has failed to present the same for payment at the proper time and place, 
but is subsequently paid interest from maturity to the time at which the certificate 
is actually paid, he has been unjustly enriched by the amount so received, and both 
he and the officer paying him the interest could be required to restore the amount 
to the municipality. 

If the holder of the certificate has properly presented the certificate for pay­
ment at maturity and the same has been refused, and subsequently he is paid interest 
after maturity, the holder would be entitled to such interest, but the officer who 
refused to pay him at maturity, since he was guilty of an illegal act, would be 
liable for the amount so paid, as he would also be liable provided he did not have 
on hand at maturity the amount necessary to pay the certificate of indebtedness. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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869. 

"STATE BOARD OF PUBLIC BUILDINGS"-A:\IOUNT OF :\IOXEY 
AVAILABLE FOR BI:\IEDIATE USE OF SUCH C0:\1:\IISSIOX. 

CoLUMBus, OHio, September 28, 1915. 

HoN. FRANK B. \VrLLrs, Governor of Ohio, Columbus, Ohio. 
DEAR SrR :-Your letter of September 9th, is acknowledged and is in full as 

follows: 

"Under the provisions of A. S. B. 304, to provide for the appointment 
of a commission to investigate the office requirements of the officers, de­
partments and commissions of the state and to proceed with the necessary 
work to adequately house such officers, departments and commissions, a 
question has arisen as to how much money .is available for the immediate 
use of the commission. 

"In section 7 of said act, said section provides that a sum of money 
equal to the amount of money paid out of the treasury as rentals for a 
period of two years next prior to the date on which this act becomes 
effective and also a sum equal to such amount of money as may be re­
ceived in the state treasury as interest on state funds for two years from 
and after the date on which this act becomes effective, is appropriated. 

"Will you please advise immediately by opinion from your depart­
ment as to when both of these sums will be available?" 

Section 7 to which you refer provides as follows (106 0. L. 466): 

"For the purpose of providing a fund for carrying this act into effect, 
there is hereby appropriated from the money in the state treasury, not 
otherwise appropriated; a sum equal to the amount of money paid out of 
the state treasury as rentals for state offices, departments and commis­
sions for a period of two years next prior to the date on which this act 
becomes effective, and in addition a sum not otherwise appropriated 
equal to such amount of money as may be received into the state treasury 
as interest accruing on state funds for and during the period of two 
years from and after the date on which this act becomes effective. Only 
so much of the fund hereby appropriated shall be used as may be neces­
sary to carry out the provisions of this act and any unexpended balance 
thereof shall revert into the state treasury to the credit of the general 
revenue fund." 

This act was filed in the office of the secretary of state on June 4, 1915. The 
appropriations, not being for the current expenses of the state government or its 
institutions, would not take effect until the expiration of ninety days from and 
after said date. Accordingly, said section 7 went into effect on September 3, 
1915. On that day both of the appropriations were "made" within the contempla­
tion of article II, section 22 of the constitution. 

I assume that in inquiring when the sums referred to in section 7 "will be 
available" you mean to inquire when the authority to contract against them and 
thus to incur contingent liabilities payable from them arose, and to what extent 
such power then existed. 

Inasmuch as the act as a whole became effective at the same time-September 
3. 1915-the authority of the "state board of public buildings," as the commission 
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is designated elsewhere in the ah, to incur contingent ljabilities payable from these 
appropriations ar6se on that day. On that day, too, it was the duty of the Auditor 
of State .to ascertain, as to the first of the tv1o appropriations, the amount of rental.s 
paid out of the state treasury during the period of two years next prior to the 
said date-September 3, 1915-and to set the amount of the same up as an appro- · 
priation account from the general revenue fund. · 

It is true that the section is defective in a way, in not specifying the .fund 
in the state treasury from which the appropriation shall be made. However, 
rather than that the whole section should fail, I am of the opinion that it should 
be held that the appropriation must be regarded as having been made from the 
general revenue fund; bec;ause all the other funds in the state treasury are devoted 
by permanent laws to specific purposes not consistent with the purposes of this ap­
propriation, and practically all, if not all, of the money in such other funds, or 
which will come into them during the biennial period for which general appro­
priations have been made, is "otherwise appropriated" by acts previously taking 
effect within the meaning of the section itself. 

For these reasons, I find no difficulty in arriving at the conclusion, as to the 
first of the two appropriations made in the section, that on September 3, 1915, 
it was the duty of the Auditor of State to ascertain the amount thereof in the way 
pointed out in the statute and to set up an account therefor on the books of his 
office as an appropriation from th~ general revenue fund. 

The only serious difficulty presented by the somewhat peculiar language of the 
section arises with reference to the second of the two appropriations thus made; 
yet when this part of the section is carefully considered such difficulty appears to 
be after all apparent only .. It is true that in form the section appropriates not 
the precise sums received into the state treasury from time to time as interest 
accruing on state funds during the· period of two years therein mentioned, but "a 
sum equal to" the amount of money received during the entire period. It is true, 
too, that the "sum equal to such amount of money as may be received * * * 
for and during the period of two years" cannot be ascertained until the end of the 
period. But for that matter, neither could the amount of the particular receipts 
designated themselves be ascertained until the end of the period. In substance, 
I do not see that it makes any difference as to the validity of the appropriation 
whether the legislature sees fit to use one form of words or the other; that is, 
whether verbally it appropriates "a sum equal to" certain receipts for a certain 
period, or the receipts themselves. T,he effect may not be precisely the same in 
both cases; however that may be, the effect of the appropriation now in question 
may tie described as follows: 

The appropriation is to be regarded as "made," "effective" and "available" at 
the beginning of the period during which the designated receipts are to come irlto 
the treasury. The contracting power of the recipient of the appropriation is 
measured by the estimated amount of the appropriated income for the specified 
time. It is true that, strictly speaking, this is but a rough and dangerous method 
of appropriating in view of the statutes and fundamental principles condemnatory 
of the incurring of deficiencies. However, the question of power is not to be 
resolved negatively merely because its exercise may be attended by the risk 
of exceeding it. It is possible for the board, by exercising due caution, to be 
assured that the aggregat~ sums payable by the state under contracts entered into 
by it ~ill not exceed the amount of the interest which the state will certainly 
receive during the two years. 

In short, secti~n 7 differs from an ordinary appropriation of "receipts and 
balances," formerly so usual in this state, in that it appropriates now a sum of 
money the amount of which will ultimately become certain, but which at the 
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present time can only be estimated; while an appropriation of receipts does not 
appropriite anything until the receipts themselves come into the treasury. Section 
7, then, is fully effective at the present time to an extent which may be estimated 
but not exactly ascertained at present ; whereas an appropriation of receipts seizes 

.upon the income from a designated source of revenue as it comes into the treasury, 
and nothing is appropriated until it is received. It seems to have been the deliberate 
purpose of the general assembly to make this distinction, and I know of no con­
stitutional or other principle which will prevent this purpose from peing carried 
into effect. The constitution requires that an appropriation shall be "specific." 
The appropriation now under consideration is specific, because that may be regarded 
as certain which may be made certain. The situation presents an administrative 
difficulty, in that the Auditor of State will not be able to set up the exact amount of 
this appropriation account at. the present time. However, it is his duty, in my 
opinion, to set up an amount corresponding to the estimated receipts from state 
treasury interest for the two year period, which amount may be collected by him 
at the end of the period; or he may, if he sees fit, in addition to setting up the 
principal sum of the appropriation account in the manner herein described, keep 
a running account of income from this source, crediting the same to the appropri­
ation. In any event, the appropriation is, in my opinion, valid and constitutes 
authority to incur obligations not in excess of the estimated amount thereof. 

One detail ought to be mentioned in this connection: No law making an 
appropriation can have force beyond two years from the date of its effectiveness; 
yet the latter part of section 7 appropriates a sum equal to the amount to be re­
ceived into the state treasury for a period of two years "from and after the date 
on which this act becomes effective." Technically, this embodies a seeming attempt 
to appropriate for more than two years, viz.: two years and one day; for the 
amount appropriated cannot be fully ascertained until two years and one day after 
the act becomes effective. However, the unconstitutionality of a law is strongly 
presumed against, and the words "from and after" are susceptible to an interpreta­
tion which will include within the two year period the date on which the law becomes 
effective, although this is not the usual and ordinary technical meaning of the 
phrase. 
. I advise, however, as to the second part of the appropriation that it was the· 
duty of the Auditor of State on Sept. 3, 1915, to set up on the books of his office 
an appropriation from the general revenue fund equal to the estimated amount of 
interest to be received upon state funds for the period of two years from and 
after that date. However, it is to be observed that the actual amount of interest 
that is so received is the measure, hence care should be exercised to the end that 
the actual appropriation be not exceeded. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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870. 

OFFICES COl\fPATIBLE-JURY COl\fl\HSSIONER, ASSIGNMENT COM­
.MISSIONER IN Cmll\IO:\' PLEAS COURT AND CONSTABLE OF 
SUPERIOR COURT. 

The offices of jury commissioner, assigument com11tlsstoner in the court of 
common pleas and court constable of the superior court are not incon~patible nor 
the duties thereof conflicting and the same person may be appointed to and hold 
said offices and discharge the duties thereof. 

CoLUMBUS, OHIO, September 28, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 have your favor of September 21, 1915, as follows: 

"We would respectfully request your written opinion upon th<: follow­
ing question: 

"On August 6, 1913, Geo. Rauner and Geo. Dwyer were appointed 
jury commissioners of Hamilton county, Ohio, by the commo.n pleas 
judges in joint session. The appointment was for sixty days at $5.00 
per day, each. The court then designated said jury commissioners to be 
assignment commissioners at a salary of $2,200.00 per year, each, making 
a total allowance of $2,500.00, each, per year by the common pleas court. 

"In addition to this, the judges of the superior court have appointed 
the same named gentlemen as court bailiffs in the superior court, and have· 
placed such bailiffs in charge of the assignments for such court under the 
provisions of sections 1692 and 1693 of th~ General Code, at a salary 
of $600.00 per year, each, making a total allowance of $3,100.00 per year, 
each, for these above named persons. 

"QUESTION. Were these appointments, taken altogether, legally 
made?" 

It has been stated repeatedly by this department that offices are considered 
incompatible when one is subordinate to or in some way a check upon the other 
or when it is physically impossible for one person to discharge the duties of both 
or three as the case here presented. 

Applying this test to the various official positions held by the parties named in 
your inquiry, there seems to be nothing in the facts stated to disqualify them. 
The law in force at the date of their appointment to the first two positions named 
specifically provided for their combination. See section 3007, G. C., as amended 
103 0. L., 512. This provision seems to be perfectly satisfactory to the law making 
power as it is carried into said section as again amended 106 0. L., 534. 

If in addition to the responsible duties thus imposed upon them by the pro­
visions of the section above named, they are able to attend to the duties of court 
constables of the superior court, as provided in sections 1692 and 1693, G. C., as 
amended 103 0. L., 417, there seems to be no question of their legal right so to do. 

It must be assumed in the absence of evidence to the contrary that their 
various duties are being performed in a manner satisfactory to the authority which 
appointed them to which they are primarily responsible for faithful and efficient 
service. 
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In the absence, therefore, of any evidence impeaching the efficiency of their 
service in the various positions named, there can be no legal objection to their ap­
pointments thereto and their continued service therein. 

871. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COUNTY SURVEYOR-ASSISTANT EMPLOYED UNDER AUTHORITY 
OF FLOOD EMERGENCY ACT-CLAIM FOR PAYMENT SHOULD BE 
ALLOWED BY COUNTY COMMISSIONERS AND CHARGED TO 
FLOOD EMERGENCY FUND. 

The claim of an assistant engiueer to the county surveyor employed under 
authority of section 10 of the flood emerg(!ncy act, as found i1£ 103 0. L., 147, for 
services rendered by him in compliance with the terms of his employment, when · 
approved by said county surveyor and allowed by the county commissioners, 
should be paid from the county treasury on the warrant of the county auditor and 
charged to the flood emergency fund. 

CoLUMBus, Omo, September 28, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of September 17th, you request my opinion as 

follows: 

"We are enclosing herewith letter from the County Auditor of Marys­
ville, Ohio, giving a copy of an entry on the Commissioners' Journal author­
izing the county surveyor to employ a qualified engineer as assistant in 
preparing plans and specifications for bridges. This action we are informed 
was made necessary by the floods of 1913, and the employment was in­
tended to be made under section 10 of the Flood Emergency Act, 103 0. L. 
147. When the bill for this service was presented, same w.as submitted 
by the county auditor to the prosecuting attorney of Union county, and 
he held that because the county surveyor did not, at that time, make a 
certificate of the appointment, that same could not be paid. The pros­
ecuting attorney seems to have held that this payment came under the pro­
visions of section 2787 and section 2788, General Code. 

"We are enclosing you the bill in question together with the opinion 
of the prosecuting attorney .. Attached to this is the appointment signed 
by the county surveyor, dated April 2, 1913, apparently to comply with 
the prosecutor's opinion, but the county auditor states that this writing was 
not filed in his office until August 23, 1915. 

"We would like to have your opinion as to whether or not the county 
auditor of Union county should, at this time, issue a warrant upon the 
treasurer of said county for the payment of the bill." 



1876 ANNUAL REPORT 

Section 10 of the Flood Emergency Act, as found in 103 0. L, 147, provides: 

"For the purpose of providing for the additional work imposed upon 
the engineering departments of counties and municipalities by reason of 
the flood mentioned in section 1 of this act, the county commissioners of 
any county and the council of any municipal corporation are hereby em­
powered to authorize the employment of additional assistant or assistants 
to the county surveyor or city or village engineer, and to appropriate 
any money borowed under the provisions of this act, or otherwise avail­
able, for the salary or compensation of such assistant or assistants." 

The commissioners of Union county having authorized the county surveyor of 
said county to employ an assistant engineer, .under the above provision of the 
statute, it appears that said county surveyor, acting in pursuance of such authority, 
employed 0. C. Hearing as such assistant engineer, and that the said 0. C. Hearing 
performed the services required of him by said county surveyor under the terms 
of said employment. 

The enclosed voucher for the sum of $300.00 as payment to the said 0. C. 
Hearing for the services rendered as aforesaid, as approved by the county surveyor 
and allowed by the county commissioners, orders the county auditor to draw a 
warrant on the county treasurer for said amount and charge the same to the 
"emergency fund." 

Said voucher was issued under date of April 28, 1914, and it appears that the 
county auditor refused to issue his warrant for said amount on the advice of 
the prosecuting attorney of said county whose opinion is enclosed. 

Said opinion calls attention to the authority of the county surveyor to appoint 
assistants, deputies, draftsmen, inspectors, clerks and employes, as found in section 
2788, G. C., taken in connection with the provisions of section 2787, G. C., and 
holds that the appointment of an assistant under the above provision of section 10 
of said flood emergency act "must follow the general law and that the appointment 
must be made by the county surveyor who must fix the compensation and file 
the appointment with the auditor." 

I note, however, that section 2788, G. C., does not expressly provide that the 
certificate of appointment made by the county surveyor must be filed with the 
county auditor. Section 10 of said emergency act does not by its terms require 
the county surveyor to file with the county auditor a certificate of appointment 
of an assistant engineer employed under authority of said statute and while the 
certificate of appointment of said county surveyor to the county commissioners 
under date of April 2, 1913, does not fix the compensation of said assistant engineer 
and it does not appear from your statement of facts that the county commis­
sioners made an appropriation for the particular purpose of paying said assistant 
for services rendered by him, the enclosed voucher shows that a flood emergency 
fund had been established, and that the CO\lnty auditor was directed to issue his 
warrant for said services and charge the same to said emergency fund. 

Inasmuch as the said 0. C. Hearing rendered the services required of him 
by the terms of his employment and the voucher for the payment for said services 
was approved by the county surveyor and allowed and ordered paid by the county 
commissioners, I am of the opinion that the statute authorizing such employment 
and the payment for said services was substantially complied with and that the 
county auditor should have issued his warrant to the said 0. C. Hearing for said 
sum of $300.00 at the time' when said voucher was presented for payment. 

I note that the certificate of the county surveyor shows that the same was 
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approved by the prosecuting attorney of your county and was filed with the county 
auditor of August 23, 1915. I do not think, however, that the filing of said certificate 
was jurisdictional to the payment of said claim. 

I am of the opinion, therefore, in answer to your question, that the county 
auditor should at this time issue his warrant on the treasurer of said county for 
the payment of said claim. Respectfully, 

872. 

Enw AIID C. TURNER, 
Attorney General. 

BOARD OF ADMINISTRATION -APPROPRIATION BY LEGISLATURE 
TO PURCHASE TWO PIECES OF PROPERTY ADJACENT TO OHIO 
STATE REFORMATORY-CANNOT PURCHASE ONE TRACT WITH­
OUT HAVING FUNDS IN APPROPRIATION SUFFICIENT TO PUR­
CHASE OTHER. 

Board of administration must purchase both pieces of property mentioned i1~ 

appropriation of $5,250.00, 106 0. L., 669, within such appropriation, and cannot 
purchase one of such pieces without having funds in the appropriation sufficient 
to Purchase the other. 

CoLUMBUS, OHIO, September 29, 1915. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Under date of September 25th, you wrote to this department 

as follows: 

"The legislature authorized the expenditure of $5,250 for the pur­
chase of two tracts of land adjacent to the Ohio state reformatory, con­
sisting of nine acres owned by Anna Nail Ettinger and six acres owned 
by Emma Nail Ettinger. · 

"The nine acre tract now owned by Miss Emma Nail who came into 
possession according to the terms of the will of Anna Nail Ettinger. Miss 
Emma Nail is one of the heirs of the Nail property. Miss Nail through 
her brother offered to sell the nine acre tract for $4,500. 

"We wish to say that it is highly desirable that the state acquire 
these two tracts of land, and it is especially to the advantage of the in­
stitution to get possession of the nine acre tract as it offers the only site 
upon which to establish a reservoir that would afford fire protection to 
this large institution. Moreover, there is on this tract of land a ledge of 
excellent sandstone rock which would afford all the material required in 
the improvements now under way and contemplated in the future; also 
good road making material for the use of the institution on highways. 

"It is evident that the appropriation made is not sufficient to buy both 
tracts. The item in the appropriation bill appropriating money for the 
purchase of these tracts reads as follows : 

'"To purchase the Anna Nail Ettinger nine acres and dwelling near 
the Ohio state reformatory and the Emma Nail Ettinger six acres and 
dwelling, $5,250.' 

"Before taking further steps looking to the purchase of these parcels 
of land we wish to be advised as to whether under the terms of the ap-
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propriation bill the Ettinger tract of nine acres could be purchased sepa­
rately, either through private sale or condemnation proceedings, provided 
the price determined upon should not leave sufficient appropriation to buy 
the second or six acre tract." 

The appropriation to which you refer m your letter was made in house bill 
No. 701 (106 0. L., 669), as follows: 

"G Additions and Betterments : 
"G 1. Lands-
"To purchase the Anna Nail Ettinger 9 acres and dwelling near Ohio 

state reformatory and the Emma Nail Ettinger 6 acres and dwelling, 
$5,250.00." 

The $5,250 for such purpose is carried in the appropriation column of the bill, 
and, therefore, there is no authority under section 4 of said bill to request a 
transfer by the board provided for in said section 4 of other moneys to such 
appropriation. 

The appropriation is a lump sum for two purposes, and not for either one of 
the purposes singly, and therefore if the board cannot accomplish both purposes 
within the appropriation it cannot undertake to accomplish simply one purpose 
and leave the other unaccomplished. 

There is, therefore, no authority in your board, unless arrangements can be 
made to purchase both pieces of property mentioned within the appropriation, to 
purchase solely one of the two pieces. 

Furthermore, there would be no authority in the emergency board to supply 
the deficiency which might exist in the purchase of the two pieces of property. 

Section 2313 of the General Code (106 0. L., 183), provides that in case of 
any deficiency in any of the appropriations for the expenses of a department, for 
any biennial period, or in case of an emergency requiring the expenditure of 
money not specifically provided by law, the officers of such department may make 
application for authority to create obligations within the scope of the purpose 
for which the appropriations were made or to expend money not specifically pro­
vided for by law. 

The acquiring of this piece of property cannot be considered as a "case of 
an emergency" within the meaning of the act, the legislature having already pro­
vided for the purchase of the two pieces of property in question; nor can it be 
considered as a part of the expense of the department. 

I am, therefore, of the opinion that your board would not be authorized, under 
the terms of the appropriation made, to purchase the Ettinger tract of nine acres 
separately, either through private sale or condemnation proceedings, provided the 
price determined upon should not leave sufficient of the appropriation to purchase 
the second or six acre tract. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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873. 

STATE HIGH\\' A Y CO~DJISSIOXER-RECOXSIDERATIOX OF OPI!I:IOX 
XO. 753, AUGUST 23, 1915-FOR~IER OPIXIOX RE-AFFIR~rED, 

On a reco11sideratio11 of the question from the state highwa:y commissioner 
upon which opinion X o. 753 of this departmel!t was re11dered, the conclusioa 
reached is the same as that fo!md m said <?Pi;zio;z. 

CoLt:MBcs, OHio, September 29, 1915. 

HoN. CLINTON CowEN, State Highwa:y Commissioner, Columbus, Ohio. 
DEAR SIR :-In your letter of August 31st you refer to opinion Xo. 753 of this 

department rendered to you under date of August 21st, and ask for a reconsid­
eration of the question therein considered and relating to bridges and culverts on 
the Hicksville-Defiance road, I. C. H. No. 420, petition Xo. 574, Hicksville and 
Mark townships, in Defiance county. 

Briefly stated the facts on which said opinion was based, as disclosed by your 
letter of July 31st, and by the files in your office, were as follows: 

At the time plans, profiles specifications and estimates were made for the 
improvement of a part of said inter-county highway, the highway department 
contemplating the building of 6.81 miles of said road, the plans, specifications and 
estimates of cost for bridges and culverts were accordingly made to cover said 
distance. Subsequent to said time it was found that there would not be sufficient 
funds to build 6.81 miles of said road, and it was therefore determined by the 
state highway commissioner to reduce this distance to 6.30 miles in case water· 
bound macadam should be adopted, and 5.06 miles in case concrete should be 
adopted. 

On June 2, 1914, the state highway comtmsswner received alternative bids 
on the two kinds of construction and, as stated in your former letter, these bids for 
water-bound macadam were intended to cover 33,300 lineal feet or 6.30 miles, while 
concrete bids were for 26,723 lineal feet or 5.06 miles. This is in keeping with 
the notice to contractors as said notice appears in the specifications. 

The finn of Clemmer & Johnson, being the low bidder on concrete, was 
awarded the contract for the construction of section 1 of said road and the notice 
to said firm, as enclosed with the specifications, by its terms clearly limits the work 
of grading and paving said roadway with concrete and the constructing of the 
bridges and culverts which are a part of said roadway to 5.06 miles 

The Hicksville-Defiance road is being improved in separate sections and the 
profile shows that section X o. 1 ends at station 267 plus 23, a distance of 5.06 miles 
if concrete should be adopted. This is in keeping with the provisions of the 
notice above ref erred to. 

The only material difference between the notice as published and the copy of the 
reprint of said notice as enclosed with the specifications to said firm of Clemmer 
& Johnson is that in said copy of said notice as same appears with said specifica­
tions, as shown by your files, the state highway commissioner with pen and ink 
changed the figures 33,300 to 26,723, and the figures 6.30 to 5.06. 

The question on which you asked for an opinion was stated as follows: 

"Under the form of advertisement, plans, specifications and estimates, 
can the contractors be required to construct bridges and culverts for more 
than 5.06 miles, the length of the concrete road? 



1860 ANNUAL REPORT 

"If so, can they be required to build these structures for a distance of 
6.81 miles, as contemplated and represented by the quantities under 'Bridges 
and Culverts'?" 

While said opinion does not expressly refer to the plans and specifications for 
the bridges and culverts as separate from the improvement of the roadway proper, 
reference is made several times to the plans, profiles and specifications for said 
work, which was clearly intended to include bridges and culverts. On page 6 and 
again on page 8 of said opinion, you will note that the duty of bidders to examine 
the plans, profiles and specifications was recognized and considered necessary. 
While only a part of the letter of Clemmer & Johnson, referred to by you, was 
quoted in said opinion and no reference is expressly made therein to the plans 
and specifications for bridges and culverts, I do not understand that said firm of 
Clemmer & Johnson contends that they were not required to examine all plans, 
profiles, specincations and estimates for said improvement to which reference was 
made in the aforesaid notice, as the same were found on file in the office of the 
county commissioners and the state highway department, including plans, specifi­
cations and estimates for bridges and culverts. On the contrary, Mr. Clemmer 
stated in the presence of Mr. Sharp of your department, and Mr. Sherman of this 
department, that the plans, specifications and e.stimates for said improvement 
including those for bridges and culverts were examined, and he admits that the 
plans, specifications and estimates for the bridges and culverts covered a distance 
of 6.81, but he stated that inasmuch as the Hicksville-Defiance road was being 
built in separate sections and the state highway commissioner had determined to 
limit section 1 to 6.30 miles of water-bound macadam or 5.06 miles of concrete, 
he assumed from the aforesaid notice and from the notati01~ on the profile that 
only those bridges and culverts were to be constructed that were included within 
said section 1. 

Upon the facts as above set forth I reached the conclusion that said firm 
could not be required to construct bridges and culverts for more than 5.06 m.iles, 
the length of the concrete improvement designated as section 1 of the Hicksville­
Defiance road. 

Coming now to a consideration of the argument presented by you in your 
letter of August 31st, I fully agree with you that the primary purpose of the 
notice to contractors is to call attention to the fact that a certain contract will be 
let on a given date to direct the attention of bidders to the plans, profiles, speci­
fications and estimates on file in the office of the county commissioners and of 
the state highway commissioner. This was clearly conceded in the aforesaid 
opmwn. However, the fact must not be overlooked that the copy of said notice 
as enclosed with the specifications and sent to the bidders by the state highway 
commissioner expressed in definite terms the length of the roadway to be improved, 
the width of the pavement and the total estimated cost of grading and paving 
the roadway and constructing the bridges and culverts on said roadway as described 
in said notice. I am still of the opinion, therefore, that said notice is important in 
determining the intention and purpose of the state highway commissioner in 
inviting said proposals as well as in determining the liability of the bidder to 
whom the contract was awarded. It was not contended, however, that said notice 
was the determining factor in reaching the conclusion expressed in said opinion. 
It was contended that the firm of Clemmer & Johnson had a right to rely on -the 
information furnished by the state highway commissioner, including said notice, 
in so far as the same was in keeping with the plans, profiles, specifications and 
estimates for said improvement on file in said offices. 

In view of Mr. Clemmer's statement it is evident that said firm did not dis­
regard the bridge plans and quantities given in the estimated cost. 
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Conceding therefore that the plans, specifications and estimates of cost for 
bridges and culverts on file covered said distance of 6.01 miles, it must be remem­
bered that the profile of the roadway proper originally made covered this same 
distance but the same was modified to conform to the intention of the state 
highway commissioner as expressed in the notice and as shown by the notation 
on said profile. 

In determining the liability of said firm of Clemmer & Johnson to construct 
bridges and culverts on 1.75 miles beyond the terminus of section No. 1 of said 
road, we have on the one hand the plans for bridges and culverts corresponding 
to the estimate of cost and covering a distance of 6.81 miles. On the other hand 
we have the notice to the bidders expressly limiting the grading and paving of the 
roadway proper and the construction of bridges and culverts to 5.06 miles if 
concrete should be used, the estimated cost of said improvement as expressed in 
said notice and the modification of the profile of said roadway in conformity with 
said notice. 

It seems clear to my mind that by the terms of said notice sealed proposals 
were invited for the work of grading and paving the roadway and of constructing 
the bridges and culverts of so much of the Hicksville-Defiance road as was 
included in that part of said road described in said notice and designated by the 
state highway commissioner as section No. 1, that the firm of Clemmer & Johnson 
had the right to assume that it was the intention of the state highway com­
missioner that the plans, profiles, specifications and estimates as originally made 
to cover 6.81 miles should be modified and that said distance should be reduced 
to 5.06 miles in case concrete should be used, and that the notice was issued in 
conformity with said intention. 

I am still of the opinion, therefore, in view of all the facts and circum­
stances of this case, that said firm of Clemmer & Johnson cannot be required to 
construct the bridges and culverts on the 1.75 miles extending beyond the terminus 
of section No. 1, of said road. 

874. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

BOARD OF EDUCATION-STATUTES GOVERNING STATE AID COM­
PLIED WITH-IF BOARD EMPLOYS CERTAIN TEACHERS WITH 
LESS THAN ONE YEAR'S PROFESSIONAL TRAINING IT WILL NOT 
BAR SUCH BOARD FR0~1 STATE AID. 

If the board of education of a school district complies with all the require­
ments of the statutes goveming state aid, said district will not be debarred from 
receiving such aid by the provisions of section 7595-l, G. C., as amended in 106 
0. L., 430, bei:ause of the fact that said board of education has employed certain 
teachers with less than one ~·ear's professional training at a salary of $45.00 Per 
month. See opinion No. 799, Sept. 7, 1915. 

CoLUMBUS, Oaro, September 30, 1915. 

HoN. JosEPH T. :\lrCKLETHWAIT, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR SIR :-I have your letter of September 24th, which is as follows: 
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"As the following proposition will very likely come to you for an 
opinion in case the school district should make application in the future 
for state aid, so I shall be pleased to have your opinion on the same at 
any early date : 

"Section 7595 of the General Code, as amended and supplemented in 
104 0. L., 165, provides, among other things, that no teacher shall be 
employed to teach in a public school for less than forty dollars per month, 
and, complying with certain requirements in said section, if there is a 
deficit in the school funds to pay that amount then the district shall be 
entitled to receive state aid. 

"Supplemented section 7595-1, G. C., reads in part as follows: 
" 'Only such school districts shall be eligible to receive state aid 

which pay salaries as follows : 
" ' ( 1) * * * * * *. 
" '(2) Elementary teachers having at least six weeks professional 

training, forty-five dollars per month. 
"'(3) * * * * * * 
"' ( 4) * * * * * *.' 
"Each of the foregoing sections was amended by H. B. No. 230, (106 

0. L., 430) which went into effect about August 30th this year. 
"The only part of the amended sections which involve my questions 

is that in section 7595-1, providing that elementary teachers having at 
least one year's professional training can be paid forty-five dollars a 
month and the district in which they teach will still be entitled to state aid. 

"(1) Will not those teachers who have had more than the six weeks 
but less than a year's professional training at the time of their employ­
ment, at a salary of forty-five dollars per month, and who were em­
ployed before H. B. 230, (106 0. L., 430), say last May or June, became 
effective, be entitled to the forty-five dollars per month and still the school 
district in which they are teaching be eligible to state aid if it should 
have a deficit? 

"(2) With respect to these contracts would not H. B. 230 impair 
their obligation?" 

Your questions have have been answered in opnuon X o. 799 of this depart­
ment, rendered to Hon. G. 0. McGonagle, prosecuting attorney of Morgan county, 
under date of September 7, 1915. 

This opinion holds that if the board of education of a school district complies 
with all the requirements of the statutes governing state aid, said district will not 
be debarred from receiving such aid by the provisions of section 7595-1, G. C., as 
amended in 106 0. L., 430, because of the fact that said board of education has 
employed certain teachers with less than one year's professional training at a 
salary of $45.00 per month. A copy of said opinion is enclosed. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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875. 

BOARD OF EDUCATIO~-UNABLE TO PROVIDE FUNDS FOR TRANS­
PORTATION OF PUPILS UNDER SECTION 7731, G. C., AS A::\IEND­
ED-BOARD :\lAY BORROW ::\IONEY FOR THIS PURPOSE UNDER 
SECTION 5656, G. C.-WHEN LOCAL BOARD XEGLECTS OR RE­
FUSES TO PROVIDE TRAXSPORTATIOX, THE COUNTY BOARD 
SHALL PROVIDE SUCH TRANSPORT ATIOX CHARGING COST TO 
LOCAL DISTRICT. 

Where the board of education of a local school district is unable, because of 
its limits of taxation, to provide the necessary funds to pay for the transportation 
of pupils, as required by the provisions of section 7731, G. C., as amended i1~ 104 
0. L, 140, said board may borrow money under authority of section 5656, G. C., 
to pay a charge against said district made by the county board of education in case 
said county board furnishes such transportation to said pupils as required by the 
provisions of said section 7731, G. C., wizen the local board fails or ueglects to 
furnish such transportation, or to pay for services actually rendered under a con­
tract of employment made by the board of education of said local district for said 
services. See opinion No. 612, July 15, 1915. 

Cou.:Msus, OHIO, September 30, 1915. 

HaN. JoSEPH W. HoRNER, Prosecuting Attorney, Newark, Ohio. 
DEAR SIR :-I have your letter of September 18th, which is in part as follows: 

"Several schools in Mary Ann township, Licking county, Ohio, have 
pupils living farther than the two mile limit and there has been a request 
made of the school board to provide a conveyance for these pupils livii]g 
beyond the two mile limit. 

"The board is entirely without means and is unable to know what to 
do in this situation. 1 would like for you to give me your opinion as to 
how they shall meet this situation. Whether or not they will be allowed 
to borrow money or in what manner they shall provide transportation for 
these pupils?" 

Section 7731, G. C., as amended in 104 0. L., 140, provides: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school. The transpor­
tation for pupils living less than two miles from the school house, by the 
most direct public highway shall be optional with the board of education. 
\Vhen transportation of pupils is provided, the conveyance must pass 
within one-half mile of the respective residences of all pupils, except when 
such residences are situated more than one-half mile from the public road. 
vVhen local boards of education neglect or refuse to provide transportation 
for pupils, the county board of education shall provide such transportation 
and the cost thereof shall be charged against the local school district." 

As to those pupils in the rural or village school district living more than two 
miles from the nearest school in said rural or village district, the above provisions 
of the statute make it the duty of the board of education of such school district 
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to provide transportation for such pupils, and if said board of education neglects 
or refuses to provide such transportation it becomes the duty of the board of 
education of the county school district to provide transportation for said pupils 
and charge the cost thereof to said local school district. 

You state that in a certain township rural school district in your county the 
board of education of said district is entirely without means to provide such trans­
portation and you ask to be advised as to how said board may secure the necessary 
funds for such purpose. 

Your question has been answered in opinion No. 612 of this department, 
rendered to Hon. J. W. Watts, prosecuting attorney of Highland county, under 
date of July 15, 1915. 

This opinion holds that where the board of education of a local school 
district is unable, because of its limits of taxation, to provide the necessary funds 
to pay for the transportation of pupils as required by the provisions of section 
7731, G. C., as amended, said board may borrow money under authority of section 
5656 to pay a charge against said district made by the county board of education 
in case said county board furnishes such transportation to said pupils as required 
by the provisions of said section 7731, G. C., when the local board fails or neglects 
to furnish such transportation, or to pay for services actually rendered under a 
contract of employment made by the board of education of said local district for 
said purpose. A copy of said opinion is enclosed. 

876. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-WHERE AND HOW AN EXTEN­
SION OF TIME SHOULD BE GRANTED TO COMPLETE CONTRACT 
-ONLY ON APPLICATION OF CONTRACTOR. 

An e.xtmsion of time for the completion of a contract let by the state highway 
commissioner should be granted only on the application of the contractor. As a 
matter of practice, this application should be made before the time for the com­
pletion of the contract has expired, although the applicati01~ may be made after 
such time, provided no action has been taken by the state highway commissioner 
under section 1203-1, G. C., )03 0. L., 456, or secti01t 1209, G. C., 106 0. L., 635, as 
the case may be. After the time for the completion of a co11tract has expired and 
before an extension of time is granted, no partial estimates should be allowed 
and paid to the contractor. In no case should an extension of time be allowed 
without· securing from the bondsmen of the contractor a written agreement con­
senting to the extension. 

CoLUMBus, OHIO, September 30, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-Under date of August 30, 1915, I have a communication from 

Mr. H. M. Sharp, deputy of construction in the state highway department, which 
communication reads as follows : 

"We have been undecided as to the legal way to proceed in the exten­
sion of time for the completion of work covered by our contracts. 
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"We would like very much to submit for your opinion, a few questions 
which we think would supply us with the information we desire. 

"First : When the time set for completion of a contract expires, 
should the highway department wait for request from the contractor for 
an extension of time? 

"Second: After the expiration of time, as set forth in the contract, 
and before an extension is granted, should the highway department allow 
any partial estimates for work done? 

"If an estimate is allowed under such conditions, would it be a rec­
ognition of the contract in force, but not legally covered by a proper 
bond? 

"Third : Should the highway department secure a written agreement 
from the bondsmen or surety company concurring in the extension o~ time 
asked for by the contractor before such extension is granted? 

"Fourth: Are the bondsmen or surety company holding for the life 
of the contract? 

"Our work has been held up so much this year by bad weather that 
probably more than three-fourths of the contractors will have to have an 
extension of time on their contracts. Therefore, we are anxious to know 
that we are taking care of these extensions in the proper manner." 

The pertinent provisions of the General Code of Ohio in force prior to Septem­
ber 6, 1915, are found in sections 1203 and 1203-1, as found in 103 0. L., 456. 
The following provision is found in section 1203: 

"Before entering into a contract he (the state highway commissioner) 
shall require a bond with sufficient sureties conditioned that if the proposal 
is accepted, the contractor will perform the work upon the terms proposed, 
within the time prescribed and in accordance with the plans and specifica­
tions, and will indemnify the state and county against any damages that 
may be claimed by reason of the negligence of the contractor in the 
construction of the improvement." 

Section 1203-1 reads as follows: 

"If the contractor has not commenced or carried forward with reason­
able progress or is improperly performing or has abandoned, or fails or 
refuses to complete a contract under the provisions of this chapter, the 
state highway commissioner shall have full power and authority to enter 
upon and construct, either by contract, force account or in such manner as 
he may deem for the best interests of the public, paying the full cost and 
expense thereof from any moneys that may be due or become due such 
contractor, and in case there is not sufficient moneys due the contractor to 
pay for said work, the highway commissioner shall require the contractor 
or his bondsman to pay for it. It is the duty of the attorney general or 
any prosecuting attorney of the county in which said highway is situated, 
to collect the same from the contractor and his bondsman." 

The two sections referred to above were repealed by amended senate bill No. 
125, found in 106 0. L., 574, and known as the Cass highway code. The Cass 
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highway law contains very similar provisions, however, the same being found in 
sections 201 and 202 of said law, being sections 1208 and 1209, G. C. Section 1208, 
G. C., contains the following provision: 

"Before entering into a contract the commiSSIOner shall require a 
bond with sufficient sureties, conditioned that the contractor will perform 
the work upon the terms proposed within the time prescribed, and in 
accordance with the plans and specifications thereof, and· that the con­
tractor will indemnify the state, county or township against any damage 
that may result by reason of the negligence of the contractor in making 
said improvement." 

Section 1209, G. C., as found in 106 0. L., 635, reads as follows: 

"If, in the opinion of the state highway commissioner, the contractor 
has not commenced his work within a reasonable time, or does not carry 
the same forward with reasonable progress, or is improperly performing 
his work, or has abandoned, or fails or refuses to complete a contract 
entered into under the provisions of this chapter, the state highway 
commissioner shall have full power and authority to enter upon and con­
struct said improvement either by contract, force· account or in such manner 
as he may deem for the best interest of the public, paying the full costs 
and expense thereof from the balance of the contract price unpaid to said 
contractor, and in case there is not sufficient balance to pay for said work, 
the state highway commissioner shall require the contractor or the surety 
on his bond to pay the cost of completing said work. It shall be the duty 
of the attorney general or the prosecuting attorney of the county in which 
said improvement or some part thereof is situated, upon request of the 
state highway commissioner, to collect the same from the contractor and 
the surety on his bond." 

From a comparison of the provisiOns of the Cass highway law, relating to 
this matter, with the provisions of the law as they existed prior to September 6, 
1915, it will be seen that in so far as your inquiry is concerned, said provisions 
may be regarded as identical and the opinion herein expressed will be applicable 
to contracts entered into under both the old and the new law. 

It is first inquir"ed as to whether, when the time set for the completion of a 
contract expires, the highway department should wait for a request from the con­
tractor for an extension of time. It is sufficient to observe, in answer to this 
inquiry, having reference to what will be hereafter observed in answer to the other 
inquiries, set out in the communication above quoted, that the highway department 
cannot assume that a contractor, who has not completed his contract within the 
time specified,. desires an extension of time, and it would therefore be improper 
for the state highway department to grant an extension of time in the absence of 
an application therefor from the contractor. As a matter of practice, this applica­
tion on the part of the contractor should be made in advance of the time set for 
the completion of the contract so that action granting or refusing the request for 
an extension may be taken by the highway department at a time not later than 
the day set for the completion of the contract. In the absence. of a request from 
the contractor for an extension of time, the only action which the highway depart­
ment is authorized to take is that pointed out in section 1203-1, G. C., 103 0. L., 
456, applicable to contracts entered into prior to September 6, 1915, and in section 
1209, G. C., 106 0. L., 635, applicable to contracts entered into subsequent to 
September 6, 1915. 
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The second inquiry is as to whether, after the expiration of the time for the 
completion of the contract as set forth therein and before an extension of time is 
granted, the highway department must allow any partial estimates for work done. 
This inquiry should be answered in the negative. Upon the expiration of the 
time set for the completion of the contract, all funds in the hands of or under 
the control of the state highway department applicable to the contract in question 
and not disbursed, should be held for the purpose of completing the work either 
by contract, force account, or in such other manner as is deemed for the best 
interest of the public, in the event that no extension of time is granted; and it 
therefore follows that after the expiration of the time set for the completion of 
the contract no money should be paid the contractor until it is determined that he 
desires an extension of time and until such extension has been granted in the 
manner hereinafter indicated. 

It is unnecessary, in properly advising your department>, in this matter, to 
determine whether or not the payment of the estimate, under the conditions above 
set forth, would be a recognition of a contract in force but not legally covered 
by a proper bond, for the reason that under such circumstances it is the duty of 
the highway department, as above pointed out, to retain all funds in its hands and 
applicable to the contract in question until it be determined whether or not an 
extension of time is to be granted. · 

The third inquiry contained in the communication set forth above is as to 
whether the highway department should secure a written agreement from the 
bondsmen or surety company concurring in the extension of time asked for by the 
contractor, before such extension is granted, and it is also inquired in this com­
munication whether the bondsmen or surety company hold for the life of the 
contract. 

It should be the uniform practice of your department to grant no extensions 
of time without the written consent of the bondsmen or surety company. This 
will avoid many complications which would be bound to follow any other course. 
vVhether or not the bondsmen or surety company could be held where there has 
been an extension of time without first obtaining their consent, would depend upon 
the facts of each particular ca~e. 

Summarizing the above answers, it may be observed that the extension of 
time should be granted only on the application of a contractor, which application, 
as a matter of practice, should be made before the time for the completion of the 
contract has expired, although I see no objection to the application being made 
after the time for the completion of the contract has expired, provided no action 
has been taken by the state highway commissioner under section 1203-1, G. C., or 
section 1209, G. C., as the case may be. After the time for the completion of the 
contract has expired and before an extension of time is granted, no partial estimates 
should be allowed and paid to the contractor. In no case should an extension 
of time be allowed without securing from the bondsmen of the contractor a 
written agreement consenting to the extension. 

Respectfully, 
EowARD C. TuRNER, 

Attorney General. 
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877. 

CORPORATION- AN AMENDMENT TO ARTICLES OF INCORPORA­
TION-CANNOT CHANGE A PART OF ITS CAPITAL STOCK COM­
POSED ENTIRELY OF COMMON STOCK TO PREFERRED STOCK. 

A corporation cannot change common stock to preferred stock by an amend­
ment of its articles of incorporation. 

CoLUMBUS, 0Hro, October 1, 1915. 

HoN. CHARLES, Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR Srn :-I have your favor of September 18th, with enclosures, in which you 

request my opinion as follows : 

"We are herewith enclosing communication from Miller, Thompson, 
Dunbar & Martin, attorneys at law, check of The Oppenheimer-Straus 
Company for five dollars, ten cent internal revenue stamp uncancelled, 
and copy of certificate of amendment of the articles of incorporation of The 
Oppenheimer-Straus Company, asking to amend their articles of incorpora­
tion so as to change a part of their capital stock from common to preferred, 
by amendment. 

"We submit the. following question to you for an opinion: 
" 'May an incorporation by amendment of its articles of incorporation 

change a ·part of its capital stock composed entirely of common stock to 
preferred stock?' " 

I have carefully considered the letter of Messrs. Miller, Thompson, Dunbar 
& Martin, attorneys for Oppenheimer-Straus Company, in which they argue 
at length in support of the position taken by them that your question should be 
answered in the affirmative. 

In con.nection with their letter I have also examined the reports of opinions of 
the attorney general, and find that they have not been in entire harmony-former 
Attorney General Sheets holding that a corporation is not authorized by amend­
ment of its articles of incorporation to change common stock to preferred stock, 
while former Attorney General Ellis held that such change by amendment was 
authorized by the statutes. I am unable to agree, however, from an examination 
of the opinions cited in the letter of Messrs. Miller, Thompson, Dunbar & Martin, 
that Attorney General Hogan passed upon the particular question here under 
consideration. 

In two of my former opinions to you, one dated June 9, 1915 (opinion No. 472), 
and the other dated April 20, 1915 (opinion No. 265), I advised you that a cor­
ponition could not by amendment of its articles of incorporation, under section 8719 
of the General Code, change preferred stock to common stock. One of the 
reasons given for such conclusion being that this change from preferred stock 
to common stock would amount to an increase of common stock of the corpora­
tion, and therefore prohibited by the express provisions of said section 8719 of 
the General Code, ;.vhich is as follows: 

"A corporation organized under the general corporation laws of the 
state, may amend. its articles of incorporation as follows: 

* * * * * •. * * * * * 
"4. So as to add to them anything omitted from. or which lawfully 
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might have been provided for originally, in such articles. But the capital 
stock of a corporation shall not be increased or diminished, by such amend­
ment, nor the purpose of its original organization substantially changed." 

The contemplated change of common stock to preferred stock would, in­
directly at least, permit a corporation to reduce its entire capital stock, for if the 
corporation may by the amendment of its articles change common stock to pre­
ferred stock, it may necessarily, under section 8669 of the General Code, make pro­
vision for the redemption of such preferred stock at a time and a price fixed in 
such amendment. The corporation could, therefore, by such action, fix a time in the 
future at which its stock would automatically be decreased, and thereby accomplish 
by indirect means what it is specifically forbidden to do under section 8719 of the 
General Code. 

Specific provision has been made by statute authorizing a corporation to in­
crease its capital stock and providing the procedure therefor. In section 8698 and 
section 8699 of the General Code, also in section 8700 of the General Code, authority 
is granted and the method of procedure prescribed for securing a reduction of 
the capital stock. 

Again, the amendment sought to be made by The Oppenheimer-Straus Com­
pany through its articles of incorporation is not, in my judgment, the addition 
of "anything omitted from or which might lawfully have been provided for 
originally." The said amendment seeks to change common stock to preferred 
~tock, granting that the original articles of incorporation of said company might 
have provided for both common and preferred stock, it does not follow that pro­
vision could also have been made in such original articles authorizing a trans­
formation of common stock to preferred stock at some future time. As well argue 
that because the incorporators of a manufacturing corporation might have orig­
inally organized as a banking corporation instead of for manufacturing purposes, 
that therefore under section 8719 of the General Code they may at any time 
amend the articles of incorporation so as to substitute banking purposes for manu­
facturing purposes and thereby secure authority to engage in the business of 
banking. 

The rights of the other stockholders are also entitled to consideration. 
Section 8720 of the General Code provides that the amendment authorized by 
section 8719 may be adopted by a vote of the owners of three-fifths of the cor­
poration's subscribed capital stock. 

In this connection I have not overlooked the statement of Messrs. Miller, 
Thompson, Dunbar & 1\lartin, that in the case presented the amenclment has 
been adopted by the unanimous vote of all the stockholders. That fact might be 
material as reflecting upon the rights of the stockholders in a case where the 
secretary of state has heretofore accepted an amendment whereby a corporation 
has changed its common stock to preferred stock, because if all stockholders had 
agreed, they would be estopped from thereafter claiming that they were injured 
by such action; but it is immaterial for the purpose of arriving at a correct 
answer to your question. -

If such amendment is permissible at all it must be under authority of section 
8719 of the General Code, which authorizes amendments to be made by a vote 
of three-fifths of all stockholders and which gives no greater latitude of amend­
ment where there is an unanimous agreement of stockholders. Therefore, if all 
stockholders can by unanimous vote authorize such amendment, then three-fifths 
of the owners of its stock may authorize the same amendment. It would then 
follow that three-fifths of the stockholders of the corporation could materially in­
crease the liability of the remaining stockholders and decr,ease the value of their 

23--Vol. II-A. G. 
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holdings, not only without the consent of the remaining stockholders, but even 
as against their express will. It certainly cannot be said that such result was 
intended from the language used in section 8719 of the General Code, . which 

· expressly prohibits the increase or decrease of capital stock of a corporation by 
amendment. 

I am therefore of opinion, in answer to your question, that a corporation 
cannot by amendment of its articles of incorporation change a part of its capital 
stock composed entirely of common stock to preferred. 

878. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIO:t\S FOR IMPROVEMENT OF CERTAIN 
ROADS IN ATHENS AND ASHTABULA COUNTIES. 

CoLUMBUS, OHIO, October 1, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR ~IR :-I have your communications of September 29 and 30, 1915, trans­

mitting to me for examination final resolutions as to the following roads: 

Athens-McArthur, Athens County, Petition l\'o. 819-820, I. C. H. No. 
160; 

Hampden-Andover, Ashtabula County, Petition No. 1686, I. C. H. 
No. 475. 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

879. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

1IUNICIPAL CORPORATION-JURORS' FEES AND MILEAGE IN AP­
PROPRIATION PROCEEDING PAYABLE FROM COUNTY TREAS­
URY. 

Jurors' fees mzd mileage in appropriation proceedi11gs by municipal corporation 
are payable from the county treasury under the provisions of secti01t 3008, G. C. 

CoLUMBUS, OHIO, October 2, 1915. 

Bureau of lnspectio11 and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of the following inquiry, of the date of September 

27, 1915: 

"Are jury fees to be considered as a part of the costs in the case 
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and as such chargeable to the judgment debtor in appropriation proceed­
ings instituted by a municipal corporation? (See enclosures of C. D . 
.:\IcClintock, legal adviser of the village of Brewster, Ohio.)" 

From the correspondence attached to your inquiry it appears that appropriation 
proceedings were and are now pending in the common pleas court of Stark 
county, Ohio, in which the village of Brewster, a municipality of said county, 
is seeking to appropriate certain properties for sewerage purposes, and that the 
payment of jury fees in said cases is causing some controversy. 

The question, as I understand it, is whether jurors' fees in appropriation pro­
ceedings by municipal corporations shall be taxed as costs and charged to the 
corporation, or shall the same be paid from the county treasury as in other civil 
actions in the common pleas court. 

The question is not without complications and when decided either way is not 
without doubt. For many years jury fees in appropriation proceedings by private 
corporations were paid in some jurisdictions by said corporations appropriating, 
.and in others from the county treasury. This conflict in the interpretation and 
construction of section 6451, R: S.-now section 11089, G. C.-was finally settled 
by the decision in Railroad Co. v. County Commissioners, 71 0. S., 454. 

In this opinion the supreme court recognized that costs may include jurors' 
fees and, under the term "whole costs" as used in said section 11089, did include 
such fees and that the same must be paid as costs by the corporation. 

The reasoning of the court in this case, however, seems to be applicable 
only to the particular language used in said section 11089, supra, which differs 
materially from section 3693, G. C., under which costs are disposed of in ap­
propriation proceedings by municipalities. 

The special provision of said last named section covering the matter in 
question is as follows: 

"The costs of the inquiry and assessment shall be paid by the cor­
poration and all other costs taxed as the court directs." 

Here is a case of real ambiguity. What are the costs of inquiry and assess­
ment? What are the "other costs" to be taxed as the court directs? 

In considering this question it is well to remember that in appropdation pro­
ceedings by municipalities many items of cost are involved that are not included 
in proceedings by private corporafions. Again, in the case of Railroad Co. v. 
County Commissioners, supra, it was strongly urged in support of the claim of 
the railroad company that it could not be held for jurors' fees, that such an 
application of section 11089, supra, would be unconstitutional in that it would 
impose burdens upon private corporations from which other suitors in similar 
proceedings were exempt. It was urged further in this connection that municipal 
corporations were exempt from this liability. 

This last claim seems to have been conceded by the court in its opinion, for 
in deciding this proposition it rests its conclusion on the ground that municipal 
and private corporations are not similarly situated. 

It may be stated as a general rule that because by common law costs were 
not taxed to any party, it is only by express statute law they become taxable. 
McDonald v. Page, Wright, 121. 

It follows from this that in a general way costs refer only to such expenses 
as are by express provision of some law made taxable and to be included in a 
judgment. Commisioners v. Commissioners, 14 C. C., 26. 

There is nothing in the context of the section quoted which would warrant 
reading into the word "costs" any item of expense other than those usually and 
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ordinarily included in the term. In other words, there is nothing in the language 
of this section to justify any inference that the legislature used this term other 
than in its usual legal sense and meaning. In view of these considerations and 
the attitude of the court in Railroad v. Commissioners, as hereinbefore noted, 
I incline to the conclusion and so hold that the term "costs" as specified in section 
3693, supra, must be taken to include only those items of expense as. are usually 
understood to be included therein and that jurors' fees and mileage in appropriation 
proceedings by municipal corporations are payable from the county treasury under 
the provisions of section 3008, G. C. 

880. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

SHERIFF-RIGHT TO APPOINT SPECIAL DEPUTY SHERIFFS-SERV­
ICES ON ELECTION DAY -MUST APPOINT IF SIGNED STATE­
MENT IS FILED BY DULY RECOGNIZED COMMITTEE REQUESTING 
SAME. 

It is the duty of the sheriff of a county upon the filing of the signed statement 
mentioned in section 5169-15, G. C., 106 0. L., 21, by the duly recognized committee 
or committees provided for by section 5080-1, G. C., 104 0. L., 124, to appoint the 
special deputies mentioned in said section 5169-15, G. C. 

CoLUMBus, OHio, October 2, 1915. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 
DEAR SIR:-Your letter of September 29th, asking my opinion, is received 

and is as follows: 

"I would like for you to give me an opinion on section 5169-15 of the 
law enacted in 1915 by the last legislature being in volume 105-106, page 
21. 

"The sheriff of this county has asked me to put this question up to 
you whether the anti-saloon league and the home rule association can 
compel him as sheriff to appoint deputy sheriffs in the voting precincts 
of this county." 

Section 5080-1 of the General Code (104 0. L., 124), provides in part as 
follows: 

"Not later than forty days prior to an election at which questions are 
to be submitted to a vote of the people, any committee which in good 
faith advocates or opposes a measure may file a petition with the board 
of deputy state supervisors of elections of any county asking that such 
petitioners be recognized as the committee entitled to nominate inspectors 
to the count at such election, as herein provided. If more than one com­
mittee alleging themselves to advocate or oppose the same measure file such 
petitions, the board of deputy state supervisors shall decide and announce 
by registered mail to each committee not later than thirty days immediately 
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preceding the election, which committee is entitled to nominate such in­
spectors. Such decision shall not be final, but any aggrieved party may 
institute mandamus proceedings in the common pleas court of the county 
wherein such deputy state supervisors have jurisdiction to compel such 
board of deputy state supervisors to certify the nominees of such ag­
grieved party to the judges of elections as herein provided. * * *" 

Section 5169-15 of the General Code ( 106 0. L., 21) provides as follows: 
l .. 

"Whenever the committee provided by law for naming inspectors and 
challengers in any county file with the sheriff of the county at least five days 
before the election a signed statement that they have good reasons to be­
lieve that there will be bribery of electors or violation of election laws 
in certain precincts, ·wards or townships, of the county, at the next election, 
such sheriff shall appoint the persons named by such committee as special 
deputy sheriffs to prevent such violation of the law, but he shall not be liable 
on his bond for the acts of such special deputies. The sheriff shall name 
the persons certified to him by said committee, and such deputies shall 
have the same authority to make arrests and serve process as the sheriff 
or other public officer. Such deputies shall have the same authority as 
judges of elections have, as provided for in section 4890 of the General 
Code, to call to their aid any officer of the peace or elector to aid them in 
enforcing the law. Each deputy shall give a bond in the sum of $1,000 
payable to the state of Ohio that he will faithfully perform the duties 
placed upon him to enforce the law, for an honest election. The com­
pensation for such officers shall be paid by the committee naming them, 
and not more than one such officer shall be named for any one precinct 
by any committee." 

Section 5080-1, supra, provides for the selection of the committee mentioned 
in section 5169-15, supra. The provisions of section 5169-15 confer no discretion 
upon the sheriff, but make it his duty to appoint the deputies when the signed 
statement provided for therein has been filed by the duly constituted committee. 

I am of the opinion in answer to your ·question that there is no duty resting 
upon the sheriff to appoint deputies at the request of the anti-saloon league and 
the home rule association, as such, but that if the duly constituted committee or 
committees file the signed statement provided for in section 5169-15, supra, it is 
the duty of the sheriff to appoint deputies in the precincts designated in sucb 
signed statement. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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881. 

OFFICES INCOMPATIBLE-TOWNSHIP TRUSTEE-TOWNSHIP HIGH­
WAY SUPERINTENDENT-TRUSTEES MAY PERMIT TOWNSHIP 
HIGHWAY SUPERINTENDENT TO USE HIS OWN TEAM WHEN 
HE CAN EFFECT A SAVING OF TIME AND REDUCTION OF EX­
PENSE TO TOWNSHIP. 

A person holding the .office of township trustee may not, upon resigning said 
office, be appointed township highway superintendent during the term for which 
he was elected township trustee or for one year thereafter. 

Township trustees in the exercise of their discretion may permit the township 
highway superintendent to use his own team when by so doing he can effect a 
saving of time and a reduction of expense to the township. 

CoLUMBUS, OHIO, October 2, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of September 14th, you request my opinion upon 

the following questions : 

"(1) Can a township trustee legally be appointed township road super-. 
intendent under the new highway law, provided, however, he first resigns 
as township trustee and his successor is appointed, he taking his chances 
with other applicants, and the full board making the appointment? The 
good faith of the trustee in the matter not being questioned and he being 

·a competent man? 
"(2) Can a township superintendent, under the new road law, legally 

use his own team on the roads, the trustees fixing the compensation for 
all team labor, and providing that he can use his own team? The question 
arises from this condition : In making small repair, hauling a small 
amount of lumber or culvert material, or other small work, where a team, 
or team and wagon, are necessary, the superintendent can expedite matters 
and reduce cost by thus doing." 

Where a person holding the office of township trustee resigns said office and 
the vacancy thus created ·is filled in the manner provided by section 3262, G. C., 
yoi.t inquire whether said person is then eligible to appointment as township high­
way superintendent by the trustees of said township under authority of section 
75 of amended senate bill No. 125, being section 3370, G. C., as found in 106 
0. L., 593, which provides in part: 

"For the purposes of this act there shall be in each township not 
less than one nor more than four road districs, as the township trustees 
may determine. The district or districts shall include all the territory in 
such township. The trustees of the township shall appoint for each road 
district a superintendent who shall be known as township highway super­
intendent and who shall serve until his ·successor is appointed and qualified." 

Said section 3370, G. C., further provides that the township highway super­
intendent under the direction of the township trustees shall have control of the 
roads of his district and keep them in good repair. Section 78, being section 3373, 
G. C., authorizes the township trustees to fix the compensation of the township 
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highway superintendent for time actually employed in the discharge of his duties 
and further provides that such compensation and all proper and necessary ex­
penses, when approved by the township trustees, shall be paid by the township 
treasurer upon the warrant of the township clerk. 

Section 79, being section 3374, G. C., provides: 

"The township highway superintendent shall perform such other 
duties as may be prescribed by law or by the rules and regulations of the 
township trustees or the county highway superintendent, so far as the 
rules and regulations of such county superintendent do not conflict with 
those of the township trustees." 

In determining the answer to your first question consideration must be given 
to the provisions of section 12912, G. C., which are in part as follows: 

"Whoever being * * * the trustee of a township, is interested in 
the profits of a contract, job, work or services for such * * * town-. 
ship, or acts as * * * superintendent * * * in work undertaken 
or prosecuted by such * * * township during the term for which 
he was elected or. appointed or for one year thereafter, shall be fined, 
etc." 

Under the above provtswns of section 12912, G. C., a person holding the 
offic~ of township trustee is prohibited from acting as superintendent in any 
work which, during the term for which he was elected trustee or for one year 
thereafter, is or has been undertaken or prosecuted by the township. 

I am of the opinion, therefore, in answer to your first question that a township 
highway superintendent, appointed under. authority of section 3370, G. C., 106 0. L., 
593, is a superintendent within the meaning of the above provision of section 12912, 
G. C., and that a person holding the office of township trustee may not, upon 
resigning said office, be appointed township highway superintendent during the 
term for which he was elected township trustee or for one year thereafter. 

Coming now to a consideration of your second question, I find no provision 
of the statute which by its terms prohibits the township highway superintendent 
as such from using his own team for the purposes mentioned in your inquiry. 
Where the township trustees fix the compensation for team labor and provide 
that the township highway superintendent may use his own team, when by so 
doing he can expedite the work and reduce the expense to the township, it cannot 
be said that the expenditure of the township funds under such conditions is illegal 
on the ground that the same is against public policy. 

I am of the opinion, therefore, in answer to your second question, that the 
township trustees in the exercise of their discretion may, under the conditions 
set forth in your inquiry, permit the township highway superintendent to use his 
own team when by so doing he can effect a saving of time and a reduction of ex­
pense to the township. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

,, 
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882. 

CHATTEL LOAN LAW-NO ASSIGNMENT OF WAGES IS VALID UN­
LESS SAME SHALL BE IN WRITING AND MADE TO SECURE DEBT 
CONTRACTED SIMULTANEOUSLY WITH EXECUTION OF SUCH 
ASSIGNMENT-PRE-EXISTING DEBT MERGED IN AN ASSIGN­
MENT-PURPOSE OF CHATTEL LOAN LAW. 

A valid assignment of salary, wages or earnings, or any part thereof, may not 
be made to secure the payment of a debt contracted prior to the execution of such 
assignment, although the security of s!tCh pre-existing de~t .is merged in an assign­
ment of such salary, wages or earnings given to secure an additional debt con­
tracted simultaneously ·with the execution of such assignment. 

CoLUMBUS, OHIO, October 2, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm :-I have your request for opinion under date of September 3, 1915, 

as follows: 

"Section 6346-7 of the Lloyd chattel loan law, passed by the last 
general assembly, contains the following provision: 

" '* * * Nor shall any such assignment be valid unless the same 
shall be in writing and made to secure a debt contracted simultaneously 
with the execution of such assignment, etc.' 

"A loan company, heretofore doing business under the old chattel 
loan law, has raised the following question: 

"A borrower now owes $25.00. He wishes to secure $25.00 more. 
The company agrees to lend him $50.00, taking as security therefor an as­
signment of his wages. The borrower pays to the company $25.00 of this 
money clearing up the old loan. Is this transaction a violation of the 
present law and is the wage assignment valid or invalid? 

"Please render us your opinion in the above matter and oblige, 

* * *" 

From my understanding of your inquiry, the question for consideration may 
be stated in the following form: 

"May a lawful assignment of wages be made under the act of May 
7, 1915, 106 0. L., 281, for the payment of a pre-existing debt of the as­
signor, when the security of such pre-existing debt is merged in said 
assignment with the security of a debt contracted simultaneously with the 
execution thereof." · 

Section 6346-7, G. C., 106 0. L., 284, being a part of the act above referred to, 
insofar as pertinent to the present consideration, provides· as follows: 

"No assignment of any salary, wages or earnings, or any part thereof 
given to secure a loan shall be valid unless the same be in writing, signed 
in person by the person making the same; and if such person is married 
and living with husband or wife, signed also by the husband or wife of 
such person, as the case may be. Nor shall any such assignment be valid 
unless the same shall be in writing and made to secure a debt contracted 
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simultaneously with the execution of such assignment, with all blank 
spaces therein filled in with ink or typewriting, together with the date, 
names of the assignor and assignee, the amount for which such assign­
ment is made, together with the rate of interest charged." 

That part of the above quoted provision which it would seem is clearly de­
terminative of the question, is in the following language: 

"Nor shall any such assignment be valid unless the same shall be in 
writing and made to secure a debt contracted simultaneously with the 
execution of such assignment." 

It will be first observed that the purpose and effect of the execution of such 
assignments as are herein referred to and authorized by the act under con­
sideration, is to guarantee to or confer upon individuals special rights as against 
all other creditors of the assignor, and statutes of this character are generally 
subject to a somewhat strict construction against those who seek to secure such 
special or exclusive rights thereunder. 

It seems that clearer and more unequivocal language could not have been 
here used to indicate the legislative intent that no assignment should be valid 
to secure the payment of an;y debt existing prior to the execution of the assign­
ment. 

The statement of facts submitted presupposes a pre-existing debt and in 
the very nature of things that cannot be "a debt contracted simultatneously with 
the execution of such assignment" when under the facts here to be considered the 
assignment is of necessity executed subsequently to the contracting of that debt. 

It may be urged that a pre-existing debt may be lawfully secured by chattel 
mortgage, etc., but that alone cannot be said to take away from the original 
obligation the attribute or characteristic of a pre-existing debt. That is to say, 
in the present case the merging of the security of one debt into the security of. 
another debt does not, of itself, discharge the pre-existing obligation nor does 
the mere formality or pretense of, or imaginary borrowing and paying back an 
additional amount to that which is in reality contracted simultaneously with the 
execution of the assignment avail to give validity and legal effect to that which 
is in clear and specific terms prohibited by law. The substance rather than the 
mere form must control, and it cannot be controverted that the sole purpose of 
and object effected by such imaginary transaction is the security of a debt by 
such assignment, the validity of which is specifically denied by law. Such course 
of business, under the present state of the law, clearly contravenes that fundamental 
principle everywhere recog~ized that one may not do indirectly that which they 
may not lawfully do directly, and we are not warranted in giving to statutory 
language a construction contradictory of its plain and literal meaning, except 
upon necessity arising either from the context or apparent inconsistency, and I 
submit that neither of these here appear. 

When the terms of a statute are clear and unambiguous, its wisdom is not 
a matter for consideration in its application. Therefore, whether advantage or 
disadvantage may arise from the construction here suggested or, what may be more 
desirable, results obtained by a different construction, cannot control. 

General principles of commercial law cannot here maintain in the face of the 
clear and unequivocal statutory declaration that no validity shall attach to such 
assignment except it be made to secure a debt simultaneously contracted. It seems 
conclusive to my mind, in view of the object of the whole act and the language 
now under consideration, that the very purpose of this particular provision, if 
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it be given any force at all, was to enable the borrower to start with the taking 
effect of this act with a "clean slate" insofar as the assignment of wages there­
after to be earned and earned subsequently to such assignment might be effected. 

I am, therefore, of opinion that as to all pre-existing debts attempted to be 
secured thereby in the manner set forth in your inquiry, such assignll)ents are 
without validity. Respectfully, 

883. 

Eow ARD C. TURNER, 
Attorney Gen~ral. 

BANKS AND BANKING-"BLUE SKY" LAW-STATUTES PRESCRIBING 
THAT DOING OF A CERTAIN ACT SHALL CONSTITUTE AN OF­
FENSE, MUST BE CONSTRUED STRICTLY-UNLESS CERTAIN 
ADVERTISEMENTS ARE SPECIFICALLY PROHIBITED BY SECTION 
6373-17, G. C., NO CONVICTION CAN BE HAD AND NO PENALTY 
IMPOSED. 

The gist of the offettse charged in section 6373-17, G. C., is tlwt of advertising 
the fact that a certificate has been issued by the commissioner of the "Blue Sky" 
law unless such advertisement also contains in bold type a recital that the commis­
siOJter in no wise recommends such securities or other property. 

Unless such advertisement contains a statement that a certificate has been issued 
110 offense has been con~mitted under said section. 

CoLUMBUS, OHio, October 2, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 28th, requesting my opinion as 

follows: 

. "Sir:-The Automobile Owners' Mutual Liability and Casualty Com­
pany, in one of its advertisements, uses this language: 

"'THREE REASONS WHY YOUR INVESTMENT IN THIS 
COMPANY IS SECURE: 

"'1. The sale of this stock is regulated by an act of the legislature 
of Ohio, passed April 28, 1913, known as 'Blue Sky Law.' Sees. 6373-12, 
6373-19, and 6373-20.' * * * 

"Is the statement above quoted such an advertisement as to bring it 
within the provisions of section 6373-17, requiring, in connection with the 
sale of securities, that the advertisement shall also contain in bold type a 
copy of the recital that the commissioner in no wise recommends such 
securities? 

"The Puritan Life and Annuity Company has endorsed on its adver­
tising circulars the following statement: 

"'Operating under Ohio's rigid, model blue sky law.' 
"Is the statement last above referred to such an advertisement as 

brings if within the requirements of section 6373-17? 
"Do the requirements of section 6373-17 above referred to, relate 

only to advertisements which state the fact that 'such certificate has been 
issued,' or do the provisions of that section forbid, in connection with 
the offer or sale of a security, advertisements in which such language as: 
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'We are operating under the Ohio blue sky law'-'\Ve have complied 
with the Ohio blue sky law'-'The sale of this security is regulated by the 
Ohio blue sky law,' or words to that effect, or any other language which 
leads a person to believe that the offerer of the security has complied with 
all the provisions of the Ohio blue sky law, unless the advertisement also 
contains the statement that the security is in no wise recommended by the 
commissioner." 

Section 6373-17 of the General Code, to which you refer in your letter, is as 
follows: 

"Such certificate shall recite m bold type that the 'commissioner' in 
no wise recommends such ~ecurities or other property; and no person or 
company shall advertise, in connection with the sale of such securities, 
the fact that such certificate has been issued unless such advertisement 
also contains in bold type a copy of such recital." 

A penalty is provided in section 6373·20 for a violation of the provisions of 
section 6373-17, above quoted. 

It is a principle of law so well established that it requires no discussion or 
citation of authorities, that a statute prescribing that the doing of a certain thing 
shall constitute an offense must be construed strictly. Therefore, if the sections 
complained of in your letter are not specifically prohibited by section 6373-17 no 
conviction can be had and no penalty imposed. The gist of the offense defined in 
section 6373-17, is that of advertising that a certificate has been issued by the com­
missioners, unless the advertisement also contains in bold type a recital that the 
"'commissioner' in no wise recommends such securities or other properties." 

In neither of the advertisements to which you call my attention in your letter 
is there a statement that a certificate has been issued, nor is any reference made 
to a certificate. Since, therefore, the advertising that a certificate has been issued 
is one of the elements of the offense, I do not believe that either of the advertise­
ments in question constitute a violation of the law. 

The advertisement of the Automobile Owners' Mutual Liability and Casualty 
Company recites that "the sale of this stock is regulated by an act of the legislature 
of Ohio, passed April 28, 1913, known as the 'Blue Sky Law,' sections 6373-12, 
6373-19 and 6373-20." Such stock may not require certification by reason of coming 
under one of the exceptions to section 14 of the blue sky law, yet, as a matter of 
fact, the stock and its sale to some extent at least is still regulated by the pro­
visions of said law. 

The Puritan Life and Annuity Company advertises that it "operates under 
Ohio's rigid, model blue sky law." Neither does this company advertise that it 
has secured a certificate, nor does it necessarily follow from the fact that it is 

,operating under "Ohio's rigid, model blue sky law" that its stock has been or need 
be certified. 

It may have been the legislative intent to prohibit advertisements such as 
presented in your letter; if so, however, the language used in the statute falls 
short of its intended purpose and should be amended. 

I am therefore of the opinion that in the two instances cited there has been 
no violation of the law which may ·be punished under the provisions of sections 
6373-17 and 6373-20 of the General Code. 

Respectfully, 
EDWARD C. TuRNER, 

Attomey Ge~teral. 
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DEPUTY GAME WARDENS ARE SPECIALLY APPOINTED POLICE 
OFFICERS-REQUIRED TO GIVE BOND-MAY CARRY CONCEALED 
WEAPONS IF BOND IS FILED. 

Deputy game wardens are specially appointed police officers and under the 
provisions of section 12819, G. C., as amended 103 0. L., 553, may carry concealed 
weapons upon giving bond as therein required. 

CoLUMBus, 0Hro, October 4, 1915. 

RoN. HENRY W. CHERRINGTON, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR SIR :-I have your letter of September 28, 1915, as follows: 

"Under Sec. 1395, of the General Code, has a deputy state game 
warden a right to carry concealed weapons? The section of the statute 
defining the offense of carrying concealed weapons does not give a game 
warden the right to carry a concealed pistol or any other weapon. Our 
local deputy game warden claims that the chief game warden advised him 
that he had the right to carry a concealed weapon by virtue of Sec. 1395, 
or some other section in the game law." 

Before answering your specific question it will be necessary to refer to the 
general statute against carrying concealed weapons in this state, being section 12819, 
G. C., as amended 103 0. L., which is as follows: -

"Whoever carries a pistol, bowie knife, dirk, or other dangerous 
weapon concealed on or about his person shall be fined not to exceed five 
hundred dollars, or imprisoned in the penitentiary not less than one year 
nor more than three years. Provided, however, that this act shall not 
affect the right of sheriffs, regularly appointed police officers of incor· 
porated cities and villages, regularly elected constables, and special officers 
as provided by sections 2833, 4373, 10070, 10108 and 12857 of the General 
Code, to go armed when on duty. Provided, further, that it shall be lawful 
for deputy sheriffs and specially appointed police officers, except as are 
appointed or called into service by virtue of the authority of said sections 
2833, 4373, 10070, 10108 and 12857 of the General Code, to go armed if 
they first give bond to the state of Ohio, to be approved by the clerk of 
the court of common pleas, in the sum of one thousand dollars, condi­
tioned to save the public harmless by reason of any unlawful use of such 
weapons carried by them; and any person injured by such improper use 
may have recourse on said bond." 

This statute is specific in its terms and protects only the officers or persons 
named therein and all officers and persons not named or included within its pro­
visions are amenable to its penalties unless their act is justified by the provisions of 
section 13693, G. C. As you state in your letter, game wardens are not specifically 
named in this statute nor does it refer to any section or sections under which they 
are appointed or from which they receive any authority. It follows, therefore, 
if they can be brought under the protection of this law it must be by virtue of 
the provisions of that clause thereof which includes specially appointed police 
officers who may go armed if they first give bond in the sum of one thousand 
dollars as therein provided. 
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Deputy game wardens are now appointed by the state board of agriculture 
under the provisions of section 1391, G. C., as amended 106 0. L., 170. They hold 
their office for the term of two years, are required to give bond for the faithful 
discharge of their duties and are charged generally with the enforcement of all 
laws for the protection, preservation and propagation of birds, fish and game 
within this state. They are paid such compensation as the appointing power may 
allow and deem proper and in addition thereto are entitled to the same fees 
sheriffs are allowed for like services in criminal cases. 

Under the particular provisions of said section 1395, to which you refer in 
your letter, they may execute warrants and other processes issued in the enforce­
ment of bird, fish and game laws in the same manner as a sheriff or constable may 
serve or execute the same and may arrest on sight without warrant a person found 
by them violating any of the so-called game laws of the state. 

Without enumerating further the many other provisions of law which refer to 
and cover their duties and authority, I think it sufficiently appears from what has 
been already quoted to warrant the conclusion that such officers are specially 
appointed police officers of that department of the state board of agriculture which 
has in charge the protection, preservation and propagation of birds, fish and game 
in this state. 

This department, under the well recognized and settled definitions of the same, 
is itself a police department because it is charged with the preservation of all birds, 
fish and game and· the enforcement of all laws protecting the same. It follows, 
therefore, that an officer appointed by this department to assist in its particular 
province is a police officer in the sense that the word is ordinarily used and 
understood. 

This conclusion is further strengthened by the provisions in other sections 
of the law relating to this department. For instance: section 1397, G. C., provides, 
among other things, that : 

"Prosecutions by the warden or other police officer for offenses not 
committed in his presence shall be instituted only upon the approval of the 
prosecuting attorney of the county in which the offense is committed or 
upon the approval of the attorney general." 

Again in section 1398, G. C., we find the following provision: 

"Each warden or other police officer shall seize and safely keep such 
property, etc." 

It is apparent from the language used by the legislature in the foregoing 
provisions that it regarded game wardens as belonging to a class known as police 
officers. 

I am of the opinion, therefore, that under said section 12819, supra, deputy 
game wardens are specially appointed police officers and as such are required to 
give the bond in the" sum of one thousand dollars as therein specified and required 
before they are entitled to the protection of the statute. In the absence of such 
bond they are subject to all the penalties of the law and in the particular case to 
which you refer, if said deputy game warden has not given this bond, he is certainly 
guilty of violating the law unless his act was justified under the provisions of 
said section 13693, which provisions present a question of fact under the particular 
circumstances of each case and do not properly enter into a discussion of the 
question presented by you. Respectfully, 

EDWARD c. TURNER, 

Attorney General. 
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STATE DENTAL BOARD-RECORDS OPEN TO PUBLIC INSPECTION­
EXAMINATION PAPERS ARE NOT SUBJECT TO SUCH INSPEC­
TION. 

Under section 1318, G. C., 106 0. L., 298, the permanent records of the Ohio 
Dental Board must be kept open to public inspection, during the usual business 
hours of the day, throughout the year, subject to the limitation that such inspection 
slwll not endanger the records nor interfere with the discharge of the duties of the 
board or its officers. 

Examination papers are not subject to Public inspection although they are 
required to be kept on file for ninety days and are subject to be brought into 
court under subpoena duces tecum. 

CoLUMBUS, Omo, October 4, 1915. 

DR. R. H. VoLLMAYER, Secretary Ohio State Dental Board, Toledo, Ohio. 
DEAR SIR:-Your letter of September 24th, asking my opinion, received and is 

as follows: 

"The board wishes an understanding as· to just whai: is meant by 
section 1318 of the G. C., part of which reads as follows: 

"'At reasonable times, its records shall be open to public inspection 
and. it shall keep on file all examination papers for a period of ninety days 
after each examination. A transcript of an entry in such records, certified 
by the secretary under the seal of the board, shall be evidence of the facts 
therein stated.' 

"Does 'at reasonable times' mean that the records be opened for inspec­
tion to any one, any time, or does it mean that the board shall designate 
a certain time or times dnring the year when the public may be at liberty 
to inspect its records? 

"All examination papers must remain on file ninety days after such 
examination." Are we to understand by this that they are to be open for 
inspection by the public for ninety days, or merely to be on file so 
that in case of complaint, the state or court may call upon us to produce 
any or all of these papers?" 

Your first question requires an interpretation of what is meant by the words 
"reasonable times" in section 1318, G. C., (106 0. L., 298) which section is quoted 
in your letter. 

The Ohio State Dental Board is a state department, and as such is required to 
keep certain records, which are public records. 

The provisions of section 1318, G. C., quoted in your letter as to the records 
of the board being kept open to public inspection is declaratory of the common 
law, and as such is to be construed according to the common law. 

See Lewis' Sutherland Statutory Construction, page 634. 

The records of your board must be kept open and subject to public inspection 
at all times during the usual business hours of the day, with the limitation that 
such inspection must be made at such times ·and in such mapner as not to endanger 
the records· or interfere with the proper discharge of th~ duties of th~ board or 
its officers. 
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That the books should be kept open under the above limitations throughout 
the year, and not merely at specific periods, is indicated by the fact that the 
secretary of the board under section 1317, G. C., (106 0. L., 298) is to receive an 
annual salary, and under section 1316, G. C., (106 0. L., 297), and section 1333, 
G. C., duties are placed upon him requiring his attention throughout the year. 

I am, therefore, of the opinion in answer to your first question that the records 
of the Ohio State Dental Board must be kept open and subject to inspection at 
any time during the usual business hours of the day, throughout the year, provided 
such inspection is made at such times and in such manner as not to endanger the 
records or interfere with the discharge of the duties of the board or its officers. 

The answer to your second question depends upon whether or not the exami­
nation papers which are required to be kept on file for ninety days are a part of 
the records of the board. In the absence of a statutory provision, such papers 
could not be said to be a part of the records of the board, although they are a 
part of its files. They are merely the means by which the board determines its 
action in the granting of or refusing to grant licenses to practise dentistry, and 
there would be no necessity for their retention in the files of the board after they 
had served this purpose. Section 1318, supra, however, provides that such papers 
shall be kept on file for a period of ninety days, thus indicating that at most they 
are only to be preserved temporarily. 

However, the statute itself furnishes the answer to your question, in that it 
provides what records are to be kept by the board in permanent form, to wit: 

"a record of its proceedings, a register of persons licensed as dentists, 
and a register of licenses by it revoked," 

and after so describing such records, provides: 

"At reasonable times, its records shall be open to public inspection" 

and then follows the provision: 

"and it shall keep on file all examination papers for a period of ninety 
days after each examination," 

thus differentiating between the records of the board, as such, and said examination 
papers. 

Therefore, under section 1318, supra, examination papers are not made a 
part of the records of the board and are not required to be kept open to public 
inspection. Neither can it be said that under the common law rule they are such 
papers as are subject to inspection, because their confidential nature is such that it 
might well be said that to open them to public inspection generally would interfere 
with the proper administration of the laws by the board and its officers; and ample 
provision is made in the statute for the protection of any one who feels that there 

· has been an abuse of discretion on the part of the board, in that the examination 
papers are required to be kept for ninety days and access may be had thereto by 
proper proceedings and upon a proper order of a court. 

Specifically answering your second question, I am of the opinion that the 
examination papers are not subject to public inspection. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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STATE DENTAL BOARD-FEE PAID INTO STATE TREASURY ON AP­
PLICATION FOR LICENSE TO PRACTICE DENTISTRY CANNOT BE 
REFUNDED EXCEPT BY GENERAL ASSEMBLY. 

A fee paid on application for license to practice dentistry in this state, and 
covered into the state treasury by 'the officer receiving the same cannot be refunded 
without a specific appropriation by the general assembly. 

CoLUMBUS, Omo, October 4, 1915. 

DR. R. H. VoLLMAYER, Secretary Ohio State Dental Board, Toledo', Ohio. 
DEAR SIR:-Your letter of September 24th, asking my opinion, received and 

is as follows : 

"I am enclosing a letter I received from Dr. F. C. Snowberger, of 
Angola, Indiana. He wishes the state to refund $25.00 which he paid 
into our treasury in June, 1912. He wished to register in Ohio via the 
reciprocity route, and he was informed that it would be necessary for him 
to take the practical examination. He failed to put in an appearance at 
the June examination in 1912, and this is really the first word that the board 
has received from him since that time. 

"Section No. 1328 of the G. C. reads: 'Such a fee shall not be re­
funded unless the applicant was unavoidably prevented from attending the 
examination.' 

"The appropriation allowed us by the legislature makes no allowance 
for cases such as this, and I know of no way to get this money from the 
state in order to return it to him if you think it advisable. · 

"I trust you will return this letter to me at your earliest convenience, 
and also advise me as to its proper answer." 

The Jetter from Dr. F. C. Snowberger enclosed with your Jetter is as follows: 

"Angola, Ind., September 23, 1915. 
"Dr. R. H. V ollmayer. 

"Dear Doctor :-In regard to my application to Ohio board, will say 
that I was given to understand that it would not be necessary to take 
the state examination. Would not have made application had I known this, 
it means a lot of extra work to go over our college work again, which 
would be of no value to me; owing to this fact I would be to extra ex­
pense and time in reporting for the examination at next meeting. I know 
that I should have called your attention to this matter at an earlier date, 
but just neglected same. 

"You can return amount of New York draft as I cannot see where 
I would be benefited in going ·over my college work again to get in form 
for an examination as we all would have to brush up some, after being 
out of college any length of time. 

"Very sincerely, 
"F. C. Snowberger." 

From the foregoing correspondence it appears that Dr. Snowberger made ap­
plication for a license to practice dentistry in this state, with license from a 
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board other than of this state, and enclosed with his application the fee of $25.00. 
Upon being advised that he was not eligible for license upon said grounds, but 
would be compelled to take an ·examination, he carried the matter no further 
and is now making request for a return of the $25.00 fee. 

Section 1328 of the General Code, being the only section which refers to fees 
for such applications, is as follows: 

"Section 1328. An applicant for a license to practice dentistry in this 
state shall pay to the secretary of the state dental board, the following fee: 

"An applicant for a license granted upon an examination, twenty-five 
dollars. Such fee shall not be refunded unless the applicant is unavoidably 
prevented from attending the examination, but he may be examined at the 
next regular or special meeting of the board without additional fee. 

"An applicant failing at first examination may be re-examined at the 
next regular or special meeting of the board without an additional fee. 

"An applicant for a license without examination, with license from a 
board other than of this state, twenty-five dollars. 

"An applicant for a duplicate license granted upon proof of loss of 
the original, five dollars." 

The money having been paid into the state treasury in accordance with law 
cannot now be paid out of the state treasury without specific appropriation therefor, 
and there is no money appropriated by the current appropriation bill for such 
refund. 

I am, therefore, compelled to advise you that there is no authority to refund 
the fee in question, and the refund can only be secured by Dr. Snowberger by 
application to and appropriation by the general assembly. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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ROADS AND HlGHWAYS-CASS HIGHWAY LAW-TRAVELING AND 
NECESSARY EXPENSES-COUNTY HIGHWAY SUPERINTENDENT 
-ASSISTANTS-INSPECTORS, ETC.-HOW EXPENSES APPOR­
TIONED BETWEEN STATE AND COUNTY. 

Under the provision of section 7181, G. C., 106 0. L., 612, the county highway 
superintendent and those assistants whose appointment. and compensation ar~ 
authorized by said provisions of said statute, when on official business shall be paid 
·out of the county treasury their actual and necessary traveling expenses, including 
livery, boa.rd and lodging. 

One-half of the actual and necessary traveling expenses of the county highway 
superintendent and those assistants employed by him under authority of section 
1219, G. C., 106 0. L., 639, with the approval of the chief highway engineer, in­
curred in making plans and surveys for the improvement referred to in said section 
1219, G. C., when properly itemized and when approved by the county highway 
superintendent and the chief highway engineer or state highway commissioner, 
shall be paid from the state treasury on the warrant of the state auditor, and the 
remaining one-half of such expense, when properly itemized and approved as 
aforesaid, ·shall be paid from the county treasury or township treasury, as the case 
may be, on the requisition of the state highway commissioner and on the warrant 
of.the proper official of said county or township._ The actual and necessary· traveling 
expenses of the county highway superintendent and such inspectors and super­
intendents as are employed by him under authority of said secti01l 1219, G. C., 
with the approval of the chief highway engineer, incurred in the supervision and 
inspectio11 of the aforesaid improvement, when properly itemized and approve($ 
as aforesaid, shall be paid by the state, county and township in the manner above 
prescribed and on the same basis as the cost of construction. 

CoLUMBus, Oaro, October 5, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-In your letter of September 11th, you request my opinion as 

follows: 

"Referring again to amended senate bill No. 125, known as the Cass 
bill, I respectfully request your opinion on the following question: 

"When the county highway superintendent has been placed in charge 
of state road work by the state highway department, in what manner 
and by whom are the actual necessary traveling expenses, including livery, 
board and lodging, of the following persons paid when on state work: 

"County highway superintendent. 
"His assistants. 
"Inspectors. 
"Superintendents." 

Section 138 of amended senate bill No. 125, being section 7181, G. C., as 
found in 106 0. L., 612, provides in part as follows: 

"In the event the county highway superintendent cannot properly per­
form all the duties of his office, the county commissioners shall fix the 
aggregate compensation to be expended for assistants by the county high­
way superintendent during the year. Such compensation shalt be paid out 
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of the county treasury in the same manner as the salary of county officials 
is paid. In addition thereto, the county highway superintendent and 
his assistants, when on official business, shall be paid out of the county 
treasury, their actual, necessary traveling expenses, including livery, board 
and lodging." 

Under the above prov1s1on of the statute the county highway superintendent 
and those assistants whose appointment and compensation are authorized by said 
provision of said statute, when on official business, shall be paid out of the county 
treasury their actual and necessary traveling expenses, including livery, board. and 
lodging. 

This provision of the statute within the limitations therein prescribed covers 
the actual and necessary traveling expenses, including livery, board and lodging, 
of the county highway superintendent and his assistants, when engaged in the 
performance of all the duties which are by law required of said county highway 
superintendent except those duties prescribed by section 212 of said amended 
senate bill No. 125. 

As to those expenses incurred under authority of the above provision of 
section 7181, G. C., and within the limitations therein prescribed, I am of the 
opinion that such expenses, when properly itemized and approved by the county 
highway superintendent, may be paid by the county treasurer on the warrant of 
the county auditor. 

It is evident, however, that your inquiry is more particularly directed to the 
authority for the payment of expenses incurred by the county highway super­
intendent, his assistants, inspectors and superintendends, in the performance of 
those duties required by the provisions of said section 212 of said amended senate 
bill No. 125, being section 1219 of the General Code. 

This section relates to the surveys and plans of the proposed improvement of 
an inter-county highway, made by the state highway commissioner with the co-· 
operation of the commissioners of a county or the trustees of one or more town­
ships within said county, under authority of section 177 and related sections of 
said amended senate bill No. 125, and the division of the expense of making such 
surveys and plans and the expense of supervision and inspection of said improve­
ment, and provides as follows : 

"Section 212. The chief highway engineer may direct the county high­
way superintendent to make the necessary surveys and plans for the pro­
posed highway improvement. The expense of such surveys and plans 
shall be equally divided between the state and county, except in cases 
where the improvement is being made on application of the township 
trustees, in which case the expense of such plans and surveys shall be 
equally divided between the state and township. The county highway 
superintendent, with the approval of the chief highway engineer, may em­
ploy such assistatnts as are necessary to prepare such plans and surveys, 
and also, with like approval, such superintendents and inspectors as may 
be necessary in the construction of said improvement. Each of said 
assistants, superintendents and inspectors shall receive such pay as the 
chief highway engineer may determine. All work in connection with such 
improvement shall be done under the direction of the chief highway en­
gineer. The expense of supervision and inspection of said improvement 
shall be apportioned on the same basis as the cost of construction." 

· Under the above provision of the statute it will be observed that the expense 
of making the surveys and plans for the improvement therein referred to is 
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equally divided between the state and county, or in case the improvement is 
being made on the application of the township trustees said expense is equally 
divided between the state and the township, while the expense of supervision and 
inspection of such improvement is to be apportioned on the same basis as the 
cost of construction. 

In my opinion the term "expense" as used in the above provisions of section 
1219, G, C., covers actual and necessary traveling expenses, including livery, board 
and lodging. 

As to the actual and necessary traveling expenses of the county highway 
superintendent and those assistants employed by him with the approval of the 
chief highway engineer, incurred in making said plans and surveys, I am of the 
opinion that one-half of said expense, when properly itemized and when ap­
proved by the county highway superintendent and the chief highway engineer or 
the state highway" commissioner, should be paid from the state treasury on the 
warrant of the state auditor and the remaining one-half of said expense when 
properly itemized and approved as aforesaid should be paid from the county 
treasury or township treasury, as the case may be, on the requisition of the state 
highway commissioner and on the warrant of the proper official of said county 
or township, and that the actual and necessary traveling expenses of the county 
highway superintendent and such inspectors and superintendents as are employed 
by him with the approval of the chief highway engineer, incurred in the super­
vision and inspection of the aforesaid improvement, when properly itemized and 
approved as aforesaid, should be paid by the state, county and township in the 
manner above prescribed and on the same basis as the cost of construction. 

888. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

COUNTY AUDITOR'S REPORT-PUBLICATION IN GERMAN NEWS­
pAPER-MUST BE PRINTED IN GERMAN LANGUAGE. 

The county auditor's report, when published in a German newspaper as pre­
scribed by section 2508, G. C., as amended in 106 0. L., 488, must be printed in the 
German language and this requirement obtains under all similar statutes. 

CoLUMBus, Oaro, October 5, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge the receipt of your letter of September 

29, 1915, enclosing the following inquiry: 

"Where any law requires or permits the publication of a legal ad­
vertisement in a German newspaper, would it be legal if said advertise­
ment, so printed in a German newspaper, was published in the English 
language?" 

Since receiving your inquiry aforesaid, further communication from you dis­
closes that the particular case under which your question arises, has reference to 
the publication of the county auditor's report, as prescribed under section 2508, 
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G. C., as amended in 106 0. L., 488. It appears in this instance the publisher of 
a newspaper printed in the German language is claiming the right to publish said 
report in said newspaper in the English language. 

I have no hesitancy in saying that such publication would be wholly foreign 
to the purpose of this and other laws requiring publication of legal matters in 
German newspapers, and not in compliance with either the letter or spirit of 
the law. 

The section in question provides, among other things, that said report, in 
addition to other publications, provided for, "shall be published in the same 
manner in one newspaper, if there be such, printed in the county in the German 
language and having a bona fide general circulation of not less than six hundred 
among the inhabitants of such county speaking that language." 

It must be observed, before discussing these provisions, that it is the settled 
rule in this country, when legal notices are required to be published, an English 
newspaper is always intended unless it be expressed otherwise. This is so because 
all legal records of this land are required to be and are kept in the English language. 

This general rule has been adopted by the courts of this state and was first 
announced in the case of City of Cincinnati v. Bickett, et al., 26 0. S., 49, the 
third branch of the syllabus of which reads as follows: 

"Where a statute of the state requires a publication to be made in 
a 'newspaper,' in the absence of any provision to the contrary, a paper 
published in the English language is to be understood as intended, and a · 
publication in a paper printed in any other language is not a compliance 
with the statute." 

This case was followed in 53 0. S., 346, wherein the court had under con­
sideration the publication, in a German newspaper, of the annual report of the 
county commissioners, which was covered at that time by the provisions of section 
917, Revised Statutes, being the same section, in its amended form now under 
consideration. Under the provisions of said section 917 at that time, the court 
held that it did not afford authority for either publishing said report in a German 
newspaper or paying for the same. 

Under this application of the general law, any exception therefrom must be 
by express authority of the legislature, and when so provided must be given a 
literal meaning and application. 

Referring now to the provision above quoted, it is apparent the legislature 
intended the publication made under said provisions to be printed in the German 
language. That its purpose was definite in this regard is shown by the pro­
vision not only that the newspaper should be printed in that language, but that 
it shall have a circulation of not less than six hundred among those speaking 
the language. The plain purpose thus expressed is to furnish a certain class of 
the inhabitants of a given county this report in their language. 

For the foregoing considerations, I therefore hold that in the case presented, 
and in similar cases where legal publications are directed by law to be made in 
German newspapers, said publication must be printed in said newspaper in the 
German language. This conclusion, I think, is in harmony with the remarks of 
the court in State ex rel. v. Lorain, 12 N. P., (n. s.) 636. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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889. 

BOARD OF HEALTH-LOCAL OFFICE 0F REGISTRAR VACANT-CITY 
BOARD MAY BE COMPELLED BY MANDAMUS TO APPOINT QUAL­
IFIED PERSON TO FILL SUCH VACANCY. 

In case of a vacancy in the office or position of local registrar of a city the city 
board of health may be compelled by mandamus to appoint a qualified person to 
fill such vacancy. 

CoLUMBUs, OHIO, October 5, 1915. 

RoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have yours under date of September 29, 1915, as follows: 

"Under section 203, General Code of Ohio, Charles Griffith, local 
registrar of Bucyrus, Ohio, district, was removed on the 26th day of July, 
1915, by the secretary of state for failing to efficiently discharge the duties 
of his office in this, to wit: Failing to make reports of births and deaths 
to the state registrar of vital statistics. 

"Under section 201, General Code, the board of health of Bucyrus, Ohio, 
was requested by the secretary of state to appoint a successor to the afore­
said Charles Griffith, but said board of health has failed and refused to 
appoint a successor to the aforesaid Charles Griffith, and we are asking 
your opinion on the following question: 

"In case the board of health of a city fails or refuses to appoint a 
local registrar as provided in section 201 of the General Code, who would 
have the authority to appoint or what remedy has the secretary of state 
in the matter?" 

Section 203, G. C., to which you refer, provides as follows: 

"Each sub-registrar shall note, over his signature the date on which 
each certificate is filed, and forward all certificates to the registrar of his 
township within ten days, and in all cases before the third day of the follow­
ing month. A local or sub-registrar who fails to efficiently discharge the 
duties of his office shall be forthwith removed from office by the secretary 
of state, in addition to other penalties which may be imposed by law." 

This section confers upon the secretary of state jurisdiction to remove any 
local or sub-registrar for the cause therein specified, and in tire event any local 
or sub-registrar of a city is so removed according to law, there is thereby, of 
necessity, created a vacancy in such office or positiol'l. · 

Secdon 201, G. C., provides as follows: 

"In villages, the village clerk and in townships the township clerk 
shall be the local registrar, and in cities the city board of health shall ap­
point a local registrar of vital statistics, and each shall be subject to the 
rules and regulations of the state registrar, the provisions of this chapter 
and to the penalties provided by law. With the approval of the state 
registrar, each local registrar, shall appoint a deputy who, in case of 
absence, illness or disability of the local registrar, shall act in his stead. 
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Acceptance of such appointment shall be in writing and such deputy shall 
be subject to the rules, regulations and provisions governing local regis­
trars." 

While there is no specific provision found for filling a vacancy in the office or 
position of local registrar in a city, the officers in whom is lodged the authority 
to appoint such local registrar, are specifically designated. 

Taking into consideration the purpose of the legislation upon this subject, 
it was manifestly the intent of the legislature that there should, at all times, be 
provided competent persons for the discharge of the duties and functions of such 
registrar, and I am, therefore, of opinion that when there exists a vacancy in the 
office or position of local registrar in a city, the city board of health may be 
compelled, by mandamus to appoint a person qualified under the law to fill such 
position. 

890. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

PROSECUTING ATTORNEY-PREPARES BOND ISSUES AND TRA~­
SCRIPTS FOR TOWNSHIP BOARDS OF EDUCATION-NOT EN­
TITLED TO EXTRA COMPENSATION FROM COUNTY-MAY REN­
DER BILL AGAINST INDIVIDUAL l\IEMBERS OF SUCH BOARD. 

It is the duty of prosecuting attorneys to prepare bond issues and transcripts 
for boards of education of which they are legal advisers. 

CoLUMBus, OHIO, October 5, 1915. 

HoN. HoMER E. JoHNSON, Prosecttting Attorney, A1arion, Ohio. 
DEAR SIR:-Your letter of August 2d has through inadvertence remained un­

answered. Such letter was in answer to a letter from us under date of July 28th, 
wherein I advised you that I had received some communications from the town­
ship clerk of Waldo township with reference to the right of the board of education 
of said township to pay a bill presented by the prosecuting attorney for preparing 
a bond issue and a transcript for the board of education of Waldo township. 

Your letter of August 2nd relative thereto advises us that under section 4761, 
G. C., you have always furnished advice and conducted litigation for the different 
boards of education without any charge; that you. have attended board meetings 
when requested and made no charge, but that you feel in matters outside .of the 
duties of the official position you are justified in making a charge therefor. And 
you further state: 

"We feel that this case is strictly within that class of business. Several 
townships during the last few months have centralized or consolidated 
their schools. It was necessary to issue bonds; it was up to the members 
of the board in making a motion to adopt a certain resolution to frame the 
resolution in proper form. It was the clerk's duty to spread the minutes 
of the said meeting upon their record correctly and to make a transcript 
of the proceedings for the bonding company purchasing their bonds. In 
the Waldo case, not one of the members were able to do this correctly, 
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and it has been so in other cases. It was absolutely necessary for them 
to employ some one who knew. It was not enjoined upon the prosecuting 
attorney by law to do this for them. It was therefore arranged that we 
should draw the entire proceedings beginning with the original resolution 
declaring the necessity, etc., then following the notice of vote, issue of 
bonds, notice of sale, certificates, statistics to bidders, form of bonds and 
in fact everything required by the attorneys for the bonding company 
buying the issue. We then delivered the bonds. Vve do not charge for 
the necessary advice but we have made a small charge for making up this 
proceeding and then getting together a transcript of the same to accompany 
the delivery of the bonds. Someone else would do this if we did not. vVe 
think it no more than fair that we should be paid for this extra work, it 
being entirely outside of our line of duty." 

Section 4761, G. C., provides in part that except in city school districts, the 
prosecuting attorney of the county shall be the legal adviser of all boards of 
education of the county in which he is serving. • 

You state in your letter that it has been. necessary for you to prepare the 
resolutions, proceedings and transcripts thereof, for the reason that the members 
offering the resolutions were unable to properly prepare the same and that the 
clerk was not able to spread the minutes of the meeting upon his record .correctly 
nor to make a transcript of the proceedings for the bonding company. While 
that may be true, nevertheless, if it was not the duty of the prosecuting .attorney 
as 'legal adviser of the board to prepare the proper resolutions, minutes, etc., it 
was the duty of the members of the board of education and the clerk so to do, and 
your bill should, therefore, not be against the board of education for performing 
the duties which should have been performed by the members and clerk, but 
against the members themselves·, if they were unable so to do. As legal adviser 
of the board of education, however, it would seem to me that it was your duty 
under section 4761, G. C., to advise -the board and prepare the necessary papers 
for them to accomplish the work which they desired to accomplish. 

I cannot, therefore, agree with you in your conclusion that it would be legal 
for the board of education to pay the bill presented by the prosecutor for 
preparing bond issue and transcript for the board of education of Waldo township. 

891. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-FORM OF BONDS-COUNTY 
HIGHWAY SUPERINTENDENT.:_ASSISTANT COUNTY HIGHWAY 
SUPERINTENDENT-TOWNSHIP HIGHWAY SUPERINTENDENT. 

Form of bond prescribed for county highway superintendent, assistant count;, 
highway superintendent and township highway superintendent. 

CoLUMBUS, OHIO, October 5, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I am in receipt of a communication from Ron. Ben. A. Bickley, 

prosecuting attorney of Butler county, asking for a copy of the form of bond 
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which is being used under section 7183 of the General Code, as found in 105-106 
Ohio Laws, at page 613, the same being the provision contained in section 140 of 
the Cass law, and which provides for a bond to be given by the county highway 
superintendent and by his assistant. 

Although not asked for, I am submitting a form of bond to be used in the 
case of the township highway superintendent, which differs somewhat from the 
others, especially with reference to the fact that the amount of the bond is fixed 
by statute in the sum of two hundred dollars, in section 3371, of the General Code, 
which is section 76 of the Cass law, and to be found on page 594 of volume 
105-106, Ohio Laws. 

In view of ·the statewide application of the question, I am addressing this 
communication to your office. 

It is my opinion that to meet the requirements of the section referred to forms 
of bond may be used in the several instances as follows: 

Official Bond of County Highway Superintendent. 

STATE OF OHIO 

KNOW ALL MEN BY THESE PRESENTS: 
That we, -------------------------------------------------as principal, and 

________________________________ as surety, oL _________________ county, are held 
and firmly bound unto the STATE OF OHIO in the penal sum of_ ______________ _ 
dollars, ($------------) for the* payment of which, well and truly to be made, 
we bind ourselves, our heirs, executors, administ"rators, assigns and successors, 
jointly and severally, firmly by these presents. 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That, 
Whereas, the said _________________________________ is the duly elected, qualified 
and acting county surveyor of_ ______________________ county, Ohio, and, by virtue 
of section 7181 of the General Code of Ohio, the county highway superintendent 
of said county. 

NOW IF SAID _______________________________ shall during his term of office, 

faithfully discharge the duties of his office as county highway superintendent, then 
this obligation shall be void, otherwise it shall remain in full force and effect. 

WITNESS our hands and seals this------------day of_ ________________ l9L_. 
*Amount to be fixed by the county commissioners. 

STATE OF OHIO, 
___________ COUNTY, ss. 

OATH 

I do solemnly swear that I will support the constitution of the United States 
of America and the constitution of the state of Ohio, and that I will faithfully 
discharge the duties of the office of county highway superintendent, and otherwise, 
according to the best of my ability, promote the interest of the state so far as the 
same may be lawfully within my power. 
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Sworn to and subscribed before me a------------------------in and for the 
county aforesaid, this _______________ day oL __________________________ l9 __ . 

The within bond is approved as to form. 

The within bond is hereby approved l 
as to the amount and surety thereof J 

Prosecuting Attorney, 
____________________ County, Ohio. 

Commissioners oL __________ County. 

Official Bond of Assistant County Highway Superintendent. 

STATE OF OHIO 

KNOW ALL MEN BY THESE PRESENTS: 
That we, --------------------------------------------------as principal, and 

--------------------------------------as surety, of ________________________ county, 
are held an·d firmly bound unto the STATE OF OHIO in the penal sum of 
--------------------------DOLLARS, ($------------) for the payment* of which, 
well and truly to be made, we bind ourselves, our heirs, executors, administrators, 
assigns and successors, jointly and severally, firmly by these presents. 

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That, 
Whereas, the said ____________________________ has been appointed assistant county 
highway superintendent oL ___________________ county, Ohio. 

NOW if said __________________________________ shall during his term of office 

faithfullv discharge the duties of his office as assistant county highway superintend· 
ent to ;hich he has been appointed, then this obligation shall be void, otherwise it 
shall remain in full force and effect. 

WITNESS our hands and seals this _________ day oL ___________________ l9--. 

*Amount to be fixed by the county commissioners. 

STATE OF OHIO, 
__________ COUNTY, ss. 

OATH 

I do solemnly swear that I will support the constitution of the United States 
of America and the constitution of the state of Ohio, and that I will faithfully 
discharge the duties of the office of assistant county highway superintendent to 
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which I have been appointed, and otherwise, according to the best of my ability, 
promote the interest of the state so far as the same may he lawfully within my 
power. 

Sworn to and subscribed before me a ___________________________ in and for thl' 
county aforesaid, this ____________ day of_ __________________________ )9 __ , 

The within bond is approved as to form 

The within bond is hereby approved l 
as.to the amount and surety thereof~ 

Prosecuting Attorney, 
--------------------County, Ohio. 

County Commissioners. 

Official Bond of Township Highway Superintendent. 

STATE OF OHIO. 

KNOW ALL ME:::\ BY THESE PRESENTS: 
That we, -------------------------------------------------as principal, and 

---------------------------------as surety of ____________________ county, are held 
and firmly bound unto THE STATE OF OHIO in the penal sum of two hundred 
dollars ($200.00) for the payment of which, well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, assigns and successors, jointly and 
severally, firmly by these presents. 

THE CONDITION OF THE ABOVE OBLIGATIOX IS SUCH, That, 
vVhereas, the said ___________________________________ has been appointed township 
highway superintendent by the trustees oL ______________ township, _______________ _ 

county, Ohio. 
NOW, if said _________________________ shall during his term of office faithfully 

discharge the duties of township highway superintendent to which office he has 
been appointed, then this obligation shall be void, otherwise it shall remain in full 
force and effect. 

WITNESS our hands and seals this ___________ day oL _______________ l9L-. 

STATE OF OHIO 
__________ COUNTY, ss. 

OATH 

I do solemnly swear that I will support the constitution of the United States 
of America and the constitution of the state of Ohio, and that I will faithfully 
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discharge the duties of the office of township highway superintendent to which I . 
have been appointed, and otherwise, according to the best of my ability, promote 
the interest of the state so far as the same may be lawfully within my power. 

Sworn to and subscribed before me a ________________________ .; __ in and for the 
county aforesaid, this-------------day of_ _______________________ 19 __ , 

The within bond is approved as to form. 

Prosecuting Attorney, 
_____________ :_ ___ County, Ohio. 

The within bond is hereby approvedl 
as to the amount and surety thereof S 

Trustees----------------Township, 
_________________ County, Ohio. 

A copy of this opinion has been forwarded to Hon. Ben A. Bickley, ·prosecuting 
attorney of Butler county, at whose instance the same has been rendered. 

892. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 

STATE LIQUOR LICENSING LAW-INTERPRETATION OF PHRASE "A 
MAIN BUSINESS SECTION"-HAS NOT BEEN JUDICIALLY DE­
FINED-MEASURING SHOULD BE THE PLAIN AND ORDINARY 
ONE, NOT TECHNICAL OR PARTICULAR-COUNTY BOARDS 
SHOULD DETERMINE THE MATTER UPON FAIR CONSIDERATION 
OF ALL FACTS IN PARTICULAR CASE. 

It is for the county liquor li~ensing boards to determine in the first instance 
what are the central and main business sections of cities within the terms of section 
1261-34, 103 0. L., 223, upon consideration of all material facts in each partimla7 
case. 

CoLUMBUS, 0Hro, October 5, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I have yours under date of September 21, 1913, as follows: 

"Errclosed herewith you will find request from the Mahoning County 
Liquor Licensing Board, for a construction of the last sentence of 
section 19 of the liquor licensing code. 

"The state board would be very glad to have your opinion at an early 
date as the question is arising in many of the counties." 
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The enclosed inquiry of the :Mahoning County Liquor Licensing Board referred 
to is as follows: 

"Under date of June 25th we wrote you as follows: 
" 'We ask you for your construction of the last sentence in the final 

paragraph of section 19 of the state license code; in a word, we would ask 
you to advise us if it is the province of this board to determine what 
constitutes 'a main business section.' We have two different cases to 
consider here, both of them in districts where foreign-bo.rn citizens largely 
predominate. These two districts are very largely occupied with little 
stores of various kinds and are unquestionably a business section for the 
people of the immediate locality, but to be on the safe side we ask your 
board for a construction of this particular paragraph.' 

"Will you kindly advise us in this matter?" 

That portion of section 19 of the liquor license law to which you refer, being 
section 1261-34, G. C., 103 0. L., 223, provides as follows: 

"No license shall be granted after August i, 1915, to operate a saloon 
within three hundred feet of any permanent public or parochial school 
building, measuring the distance in a straight line following the street 
from the nearest point of the premises on which such school building is 
located, nor two hundred feet in a straight line following the street from 
the nearest point of the premises. This provision shall not apply to a 
bona fide reputaole hotel or club ; or to a saloon located within three 
hundred feet of a school house in the central or a main business section 
of the city." 

This inquiry is direc~ed particularly to the meaning of the phrase "the central 
or a main business section of the city." This phrase has not, to my knowledge, 
been judicially defined. Its terms are in common use in the ordinary affairs of 
every day life, and are not here used in any technical or particular sense, hence 
must be interpreted in their plain and ordinary meaning. 

The difficulty involved in your inquiry arises, however, in the application of 
this phrase to particular cases, giving rise to questions of fact no general rule for 
the determination of which can be laid down, nor can these questions be determined 
by any one in a particular case without a full knowledge of all the material facts 
which may not, at least in many cases, be obtainable otherwise than upon view 
of the locality under consideration. 

These, then, are questions to be determined in the first instance by the county 
boards upon a fair consideration of all the material facts in the particular case, 
subject to review by the courts for abuse of discretion under the particular facts 
involved. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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893. 

BOARD OF EDUCATION-~IAY APPOINT SCHOOL PHYSICIAN TO 
PERFORM DUTIES REQUIRED BY SECTION 7692-1, G. C.-IN ITS 
DISCRETIOX SAID BOARD ~fAY EMPLOY A TRAINED NURSE TO 
AID SAID APPOINTED PHYSICIAN-BOARD MAY DELEGATE SUCH 
DUTIES TO BOARD OF HEALTH PROVIDING SAID BOARD OR ITS 
OFFICER IS WILLING TO PERFORM DUTIES-DELEGATED BOARD 
OR OFFICER MAY APPOINT SAID PHYSICIAN AND SAID NURSE 
IF DETERMINED NECESSARY. 

The board of education of a school district may, under authority of section 
7692, G. C., as amended 103 0. L., 897, appoint a school physicimt to perform the 
duties required by the provisions of section 7692-1, G. C., 103 0. L., 897, and in its 
discretion said board may employ a trained nurse to aid in the performance of said 
duties, or said board may delegate said duties to the board of health or officer perform­
ing the functions of a board of health in said district, providing said board or officer 
is willing to assume the some, together with the power to appoint said school 
physician mui employ said trained nurse if said board or officer determines that the 
same is necessary for the proper discharge of the aforesaid duties. 

CoLUMBUS, Oaro, October 5, 1915. 

HoN. ALLEN T. WILLIAMSON, Prosewting Attomey, Marietta, Ohio. 
DEAR SIR :-1 have your letter of September 24th, which is as follows: 

"The board of education in several of the school districts in this 
county have had under consideration the question of appointing a trained 
nurse who should supervise and inspect the sanitary condition of the school 
buildings, and aid in the inspection of the health of the pupils. The 
question has been referred to me and I am inclined to advise that a board 
of education has the power to employ and pay a trained nurse for the above 
purposes. The sections of the General Code which seem to give authority 
to appoint school physicians and nurses are found amended and supple­
mented in vol. 103 at page 897 and are the General Code numbers, 7692 
to 7693, both inclusive. According to section 7692 the powers therein 
delegated by the board of education may be redelegated by the board to 
the board of health exercising jurisdiction as such within the school dis­
trict, and would seem to broaden the powers of the board of health in the 
respect of employing a ·nurse. However, I am in receipt of a copy of your 
opinion rendered to the state board of health under date of May 13, 1915, 

'and published in department reports in the issue of June 3rd, which would 
seem to deny authority in the board of health to employ a nurse. In the 
opinion you refer to a communication from Mr. James E. Bauman, and 
it may be that he cited you to the above sections, and that you had them 
before you when rendering the opinion. In the light of the sections 
which I have cited I would be pleased to have your opinion on the authority 
of both the board of education and the board of health, acting under these 
sections, to employ and pay a trained nurse." 

Under section 7692, ·G. C., prior to its amendment in 103 0. L., 897, the 
authority to provide for the medical inspection of pupils attending public schools 
was limited to boards of education of city school districts. 
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This section as amended now provides : 

"Each and every board of education in this state may appoint at least 
one school physician ; provided two or more school districts may unite and 
employ one such physician, whose duties shall be such as are prescribed in 
this act. Said school physician shall hold a license to practice medicine in 
Ohio. School physicians may be discharged at any time by the appointing 
power whether the same be a board of education or of health or health 
officer, as herein provided. School physicians shall serve one year and 
until their successors are appointed, and shall receive such compensation 
as the appointing board may determine. StJch boards may also employ 
trained nurses to aid in such inspection in such ways as may be pre­
scribed by the board. Such board may delegate the duties and powers 
herein provided for to the board of health or officer performing the func­
tions of a board of health within the school district if such board or officer 
is willing to assume the same. Boards of education shall co-operate with 
boards of health in the preventing of epidemics." 

The duties of the school physician are prescribed by the provisions of section 
7692-1, G. C., as found in 103 0. L., 897. This section reads as follows: 

"School physicians may make examinations and diagnoses of all children 
referred to them at the beginning of every school year and at other times 
if deemed desirable. They may make such further examination of teachers, 
janitors and school buildings as in their opinion the protection of health 
of the pupils and teachers may require. Whenever a school child, teacher 
or janitor is found to be ill or suffering from positive open pulmonary 
tuberculosis or other contagious disease, the school physician shall promptly 
send such child, teacher, or janitor home, with a note, in the case of the 
child, to its parents or guardian, briefly setting forth the discovered 
facts, and advising that the family physician be consulted. School phy­
sicians shall keep accurate card index records of all examinations, and 
said records, that they may be uniform throughout the state shall be ac­
cording to the form prescribed by the state school commissioner, and the 
reports shall be made according to the method of said form; provided, 
however, that if the parent or guardian of any school child or any teacher 
or janitor after notice from the board of education shall within two 
weeks thereafter furnish the written certificate of any reputable physician 
that the child, or teacher or janitor has been examined, in such cases the 
services of the medical inspector herein provided for shall be dispensed 
with, and such certificate shall he furnished by such parent or guardian 
from time to time, as required by the board of education. Sucjl individual 
records shall not be open to the public and shall be solely for the use of 
the boards of education and health or other health officer. If anY. teacher 
or janitor is found to have positive open pulmonary tuberculosis or other 
communicable disease, his or her employment shall be discontinued upon 
expiration of the contract therefor, or, at the option of the board, suspended 
upon such terms as to salary as the board may deem just until the school 
physician shall have certified to a recovery from such disease." 

Section 7692-2, G. C.; 103 0. L., 898, provides for the publication of rules 
by the state school commissioner (now the superintendent of public instruction) 
and the state board of health acting jointly, for the detailed enforcement of the 
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requirements of the statute above set forth, and section 7692-4, G. C., makes it the 
duty of each board of education by affidavit of an officer thereof or otherwise to 
prove to the superintendent of public instruction that it has complied with said 
requirements. 

In view of the foregoing provisions of the statutes it seems clear that it is 
the duty of each board of education to provide for the inspection and examinations 
authorized by section 7692-1, G. C. For this purpose said board is authorized by 
the provision of section 7692, G .. c., as amended, to employ a school physician 
having the qualifications therein prescribed, or the boards of education of two or 
more school districts may unite for the purpose of employing such physician. 

Said board of education, or union of boards as the case may be, may in its 
discretion employ a trained nurse to aid in such inspection in such ways as may 
be prescribed by said board or union of boards. 

In case the board of education of a school district delegates the duties and 
powers conferred upon it by provision of said statute to the board of health or 
officer performing the functions of a board of health within such school district, 
providing such board or officer is willing to assume said duties and powers, said 
board of health or health officer will have the same authority by virtue of such 
delegation to appoint a school physician and employ a trained nurse as is con­
ferred by provision of said statute on said board of education. 

Under provision of section 7693, G. C., as amended in 103 0. L., 898, the 
board of education of any school district may provide and pay compensation to 
the employes of the board of health in addition to that provided by the city, 
township or other municipality. 

As I view it the provisions of section 7692, G. C., as amended, contemplate 
the employment of a trained nurse only when such employment is necessary to 
enable the school physician, appointed under authority of said section, to properly 
perform the duties required of him by the provisions of section 7692-1, G. C. 

The question raised in the opinion to the state board of health, referred to in 
your inquiry, was as to whether or not the board of health of a city has the 
authority to employ a public health nurse and whether the council of such city 
has the authority to appropriate to said board of health the funds to pay the 
compensation and expenses of such nurse. In that opinion it was held that there 
is no authority on the part of a city council to appropriate to the city board of 
health the funds necessary to pay such compensation and expenses and that there 
is no authority on the part of said board of health to employ a public nurse except 
that contained in section 4436 of the General Code which authorizes the employ­
ment of a nurse for the purpose of giving attention to persons in quarantine. In 
arriving at this conclusion the above provisions of section 7692, G. C., as amended, 
were not considered material for the reason that it could not be said that said 
statute authorizes the employment of a public nurse for the performance of those 
duties contemplated by the state board of health in its request for said opinion. 

Replying to your question I am of the opinion that the board of education 
of a school district may, under authority of section 7692, G. C., as amended, appoint 
a school physician to perform the duties required by the provisions of section 
7692-1, G. C., and in its discretion said board may employ a trained nurse to aid 
in the performance of said duties or said board may delegate said duties to the 
board of health or officer performing the functions of a board of health within 
said school district, providing said board or officer is willing to assume the same, 
together with the power to appoint said school physician and to employ said trained 
nurse if said board or officer determine that the same is necessary for the proper 
discharge of the aforesaid duties. Respectfully, 

EDWARD c. TURNER, 

Attorney General. 
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894. 

INDUSTRIAL C0::\1:\USSION-PURCHASE OF BONDS OF VILLAGE OF 
HUDSO~, OHIO, BY SAID cm.D.HSSION, APPROVED. 

CoLu~mcs, OHIO, October 5, 1915. 

Industrial Commission of 0 hio, Columbus, 0 hio. 
GENTLEMEN :-

"In re :-Bonds of the village of Hudson, Ohio, in the aggregate 
sum of $40,750, dated August 1, 1915, and bearing interest at the rate of 
five per cent. per annum, payable semi-amzually." 

These bonds consist of three separate issues as follows: $5,500.00 issued for 
the purpose of securing funds to pay the village's portion of improving Aurora 
and Streetsboro streets, consisting of six bonds-five of which are of the de­
nomination of $1,000.00 each, falling due between August 1, 1925, and August 1, 
1927, inclusive, and one bond of $500.00, clue August 1, 1927. 

$12,250.00 of special assessment bonds for the improvement of Streetsboro street, 
being thirteen bonds in all-twelve of which are of the denomination of $1,000.00 
each, falling due from August 1, 1916, to August 1, 1925, and one of the de­
nomination of $250.00, falling clue August 1, 1925. 

· $23,000.00 of special assessment bonds for the improvement of Aurora street, 
consisting of twenty-three bonds in all of the denomination of $1,000.00 each, 
falling due from August 1, 1916, to August 1, 1925. 

I have examined the transcripts of the proceedings of the council and other 
officers of the village of Hudson· relative to the authoriz~tion and sale of the above 
bonds, also the specimen bonds accompanying said transcript, and I am of the 
opinion that said bonds are issued for a purpose authorized by law, that the pro­
ceedings of said council and other officers are regular and in conformity with 
statutory provisions, that the amount of said bonds issued for the purpose of 
paying the village's portion of said improvement and the tax levy which will be 
necessary to pay the interest thereon and to create a sinking fund sufficient for 
the redemption of the bonds when clue exceeds no statutory limitation, and that the 
form of all said bonds is properly drawn. 

I therefore certify that when said honds are properly executed and delivered 
they will constitute, in the hands of legal holders thereof, valid obligations of 
the village of Hudson. Respectfully, 

895. 

Enw ARD C. TuRNER, 

Attorney General. 

ADVERTISEMENTS FOR BIDS FOR CO~STRUCTION OF A COURT 
HOUSE SHOULD BE PUBLISHED BY BUILDIXG CO::\iMISSIO~ AND 
NOT BY COUNTY C0::\1::\IISSIOXERS-PROVISIONS OF SECTION 
2352, G. C., GOVERN. 

Advertisements for bids for construction of new court house for Hamilton 
county, Ohio, should have been published by the building commissio11 and not by 
the county commissioners. Said publication is gor•er11ed b:y provisions of section 
2352, G. C., regulating similar advertisements by county commissioners. 

CoLu~tBL'S, OHIO, October 5, 1915. 

Bureau of fllspeclion and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of September 21, 1915, submitting the follow­

ing statement and inquiry: 

24-Vol. 11-A. G. 
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"Advertisement for bids for the construction of a new court house 
in Hamilton county, Ohio, was ordered by the building commission, and 
was published iri six papers for six insertions. 

"QUESTION. Was this permissible under the provlSI.ons of section 
2338, General Code, or should the advertisements have been published by 
order of the county commissioners under the provisions of section 2352, 
General Code?" 

Section 2338, G. C., to which you refer, provides in substance that the building 
commission shall adopt . plans, specifications and estimates, shall invite bids and 
award contracts, and until the building is completed may determine all questions 
·connected therewith, "and shall be governed by the· provisions of this chapter 
relating to the erection of public bt;ildings of the county." 

Section 2352, G. C. is the general section of the law providing for the adver­
tisement by county commissioners for sealed proposals for performing labor and 
furnishing materials for the erection of public buildings, bridges, etc., and said 
section limits said advertisement to one insertion per week, for four weeks, in two 
of the principal newspapers of the county, or, if there be only one newspaper 
m the county, said advertisement shall be published in said newspaper, 

It appears from your inquiry that the publications made in this case were far 
in excess of that provided by the foregoing section 2352 and the question pre­
sented is whether said provisions of said section shall prevail, or do the pro­
visions of_ section 2338 give the building commission its only authority and delegate 
to it the discretion to determine the manner and method of "inviting bids," without 
reference to any of the limitations imposed by the last clause of said section, which, 
as before noted, provides that said commission shall be governed by the provisions 
of the chapter relating to the ereCtion of public buildings of the county. 

This provision was first incorporated into said section 2338 by the codifying 
commission ,of 1910 and, therefore, was not in force at the time of the decision 
in the case of McKenzie v. State, 76 0. S., 369, in which it was held that ·the 
provisions of section 798, R. S.-now said section 2352, G. C.-did not apply in 
respect to contracts made by said building commission. The construction then 
adopted by the supreme court cannot, by reason of this fact furnish a guide , 
under the present state of the law. l 

I have before me the recent decision of the court of appeals of Hamilton 
county, Ohio, in the. case of State ex rei. vValtz ·v. Green, et a!., which is to 
appear in volume 22 ·Ohio appellate and circuit court reports, in which the scope 
and effect of said clause is discussed. The court, after ·specifically directing at­
tention to the provisions aforesaid added by the codifJing commission, said: 

"The General Code of Ohio is not merely the .work of a codifying com­
mission but it is also the enactment of the general assembly. Such im­
portant language could not have been added by .inadverte!")ce or without 
purpose; nor is it inconsistent with the preceding words of the clause of 
which it has been made a ·part. The power granting to the building com­
mission to determine all questions ·connected with the building of the 
court house and jail is simply thereby modified by the requirements of such 
provisions of the chapter as are applicable thereto. The fact that certain 
sections of this chapter relate ex~lusively to bridges, infirmaries or chil­
dren's homes only renders those particular sections inapplicable and is not 
argument against the controlling force of all provisions which are plainly 
applicable. 

"The effect of this change is recQgnized in State ex rei. v. Cass, 13 
C. c: n. s., 449, and the trial court here was right in holding that the 
words added must be deemed effective." 

It is thus plainly intimated by the court above quoted that the last pro-
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v1s1on of said section 2338, being the provision added by the codifying commission, 
as heretofore noted, gives operative force to all provisions of the general law 
relating to the erecting of public buildings and applicable to the duties imposed 
upon said building commission, and practically the same view is expressed by 
-the court in State ex rei. v. Cass, above cited. If, then, the provisions of said 
section 2352, regulating the manner and method of advertising for bids for the 
erection of public buildings, bridges, etc., are applicable they must control. 

I know of no reason why they are not applicable. Said section 2338, supra, 
provides no method for advertising for bids, nor do any other sections of the 
law relating exclusively t'o the duties of a building commission make such pro­
VISIOns. Prior to the enactment of said provision of section 2338, this omission 
seems to have been a very prolific source of trouble, if we are to judge from the 
controversies appearing in reported cases. I cannot escape the conviction that 
one of the chief, if not the principal purpose in this amendment to the original 
law was to provide the same plan of advertising for bids as prevails when con­
tracts are to be let by county commissioners for the erection of public buildings, 
bridges, etc. 

I am therefore of the opinion that advertisements for bids for the construc­
tion of said court house should have been published by said building commis­
sion and not by the county commissioners, but that said publication is governed by 
the provisions of said section 2352, G. C., regulating similar advertisements by 
county commissioners. 

As to the matter of findings for recovery in this particular case: I doubt 
very much, indeed, if, under all the facts and circumstances of this particular 
case, any verdict might be had at the hands of a jury because, in addition to the 
fact that it would well be argued that to the laymen constituting such a building 
commission the provisions of law were not clear arid that they had acted in good 
faith for thl'! best interest of the county, it would be readily apparent to the jury, 
fr9m the nature and size of ,this particular work, that advertising in outside 
papers was really necessary to get the best and most economical results for the 
county. In other words, the jury would look upon this transaction as the exercise 
of good business judgment. Respectfully,-

8~6. 

Eow ARD C. TuRNER, 
Attorney General. 

ARTICLES OF INCORPORATION OF URBANA LIBRARY ASSOCfATION. 
DISAPPROVED-PURPOSE CLAUSE l\'OT SPECIFIC. 

Proposed articles of incorporation of the Urbana Library Association dis­
approved because same fail to set forth specifically the purpose of its incorporation, 
and because. reference must be had to the articles of incorporation of another 
company in order to ascertain the purpose of its organi:;ation. 

CoLUMBUS, 0Hro, October 5, 1915. 

HoN. C. Q. HILDEBRANT, Secretar}' of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 27th requesting my opinion as 

follows: 

"\Ve are enclosing herewith check for $2.00, and proposed articles of 
incorporation of THE URBANA LIBRARY ASSOCIATION. 

"It is their intention to incorporate as an incorporation not for profit, 
but in their purpose clause they are taking up and continuing work of 
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THE URBANA PUBLIC LIBRARY CO~IPA"NY, a corporation organ­
ized for profit, and whose franchise was revoked for non-payment of taxes 
by the tax commission on August 27, 1914. 

"\Ve do not think that a corporation organized not for profit can take 
up the work of a corporation and its property that was organized for 
profit. \Ve would like to have your opinion on this." 

As set forth in its proposed articles of incorporation, The Urbana Library 
Association is formed 

"for the purpose of taking up and continuing the work of the Urbana 
Public Library Company whose franchise was revoked through inadver­
tence, taking over its property and, therewith and by other means, per­
petuate a public library for the citizens of Urbana and its visitors and 
so placing sources of knowledge, means of culture and high ideals within 
the reach of all." 

Section 8625 of the General Code, specifying what the articles of incorporation 
shall contain, in so far as applicabl,e, is as follows: 

"Any number of citizens, not less than five, a majority of whom are 
citizens of this state, desiring to become incorporated, shall subscribe and 
acknowledge articles of incorporation, which shall contain: * * * 

"3. The purpose for which it is formed. •) * * 
"* * ;;( * * *" 

By \'irtue of the language of the section of the General Code above quoted 
the purpose for which a corporation is organized must be stated with reasonable 
certainty. 

(State v. ::\lutual Relief Association, 29 0. S., 399.) 
(Capital Company v. ~lcGillin, 21 ·0. C. C., 210.) 

The proposed articles of incorporation of the Urbana Library Association 
do not, to my mind, state with certainty the purpose of the incorporation, as 
required by the statute. It must be inferred that at least a part of the purpose 
for which it is to be incorporated is not stated at all, except by reference to the 
articles of incorporation of another corporation, which you state in your letter 
was an Ohio corporation organized for profit. 

There is nothing, however, in the proposed articles of incorporation of the 
Urbana Library Association which reveals whether the Urbana Public Library 
C~mpany was an Ohio corporation or a corporation organized in another state, 
or whether it was organized for profit or not for profit. The articles of incor­
poration of a proposed organization should set fctrth specifically the purpose of 
its incorporation, and not refer to some other paper, document or record for a 
complete statement of such purpose. 

I therefore advise you that the articles of incorporation of the Urbana Library 
Association do not contain a statement of the purpose for which it is organized 
as required by law, and the same should not be accepted and filed by you. 

The Urbana Public Library Company, as appears from the records in your 
office, was organized in 1891 as an Ohio corporati_on for profit, and in its articles 
of incorporation its purpose was stated to be: 

"Establishing, sustaining and enlarging a public library and reading 
room for the use of the people of Urbana; that a taste for the best and 
purest literature may be created in many who have it not, and encouraged 
in all who have it; that a knowledge of the arts and sciences may be 
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a<lYanc.-<·<1; an <I that a com fortahle, pka,ant room, well furnisher! with 
~-:ou<l lHH>k, and periodical-, ~nay pron~ an attral'lin~ re,ort fur you!lg awl 
ol<l; ;hat \l"e may gkau from many men of many minds the brightest 
atHl la·-t thunghh <>f all ages and all lands." 

It appears therefore that the purpose for which the rlcfunct 'Crbana Public 
Library Company \\·a, organin·rl, \\·as such as an Ohio corporation not for profit 
may now he lawfully organized to carry out, and it follows that there is nothing 
in the law to prc\'cnt the L"rhana Lihrary .\ssociation from adopting articles of 
incorporation containing >Uch purpose statement, but it should be specifically and 
fully set forth in its proposed articles of incorporation, and not made a part 
thereof by reference to some other document. \\'hile the· proposed articles of 
incorporation of the 'Crbana Library Association should not be accepted and filed 
by you in their present form, such articles would he in a form such as could be 
accepted and filed by you if the purpose of the Urbana Library Association were 
stated to be that of: 

"Acquiring, sustaining and enlarging a public library and reading room 
for the use of the people of 'C rbana; that a taste for the best and purest 
literature may he created in many who ha\'e it not and encouraged in all 
who ha\'e it; that a knowledge of the arts anrl sciences may be advanced; 
and that a comfortahle, pleasant room, well furnished with good books 
and periodicals, may pro\'e an attracti\'e resort for young and old; that 
we may glean from many men of many minds the brightest and best 
thoughts of all ages and all lands;" 

and if no other improper matter were added. 
Respectfully, 

Enw ARD C. TuRNER, 

A ttonzey General. 

897. 

~EWSPAPER-PUBLICATION-DAILY COURT REPORTER, DAYTON, 
OHIO-PUBLlCATIOX OF "TDIES FOR HOLDI:XG COURTS" TO BE 
PAID FRO:JI COL"XTY TRK\SL"RY IS CO:XFIXED TO TWO :XE\VS­
PAPERS OF OPPOSITE POLITICS-TEI<:\1, "~E\VSPAPER OF GEX­
ERAL CIRCULATIOX," DEFIXED. 

1. The provisions of section 6252, G. C., requzrwg the publication of the 
"times for lwldi;zy courts" In be made i11 f'U.•n ;zczc•sf>apers nf "opposite politics," as 
therein specified, arc supplemrztfary In a;zd cmztrnl the provisions of the special 
statutes requiriizg such f>t!blicatioils to be made in one nr more ;zewspapers of 
ge;zeral circulatio;z. 

Pri;zti;zg Co. ·v. State, 68 0. S., 362. 
2. TVhetlzer a publicatio;z is or is ilOf a ";zcwspaper," or a newspaper of 

"ge;zeral circl!!atio;z" o;· ilC'l...'sf>apcr of "opposite politics" is a mixed question of 
law and fact which cmz mzl}• be deterllli;zed under the particular facts in each case. 

CoLt::.mt:s, Omo, October 6, 1915. 

Bureau of hzspectiu;z and Supcn:isio;z of Public Offices, Columbus, Ohio. 
GEXTLD!EX :-I ha\'C your letter of September 29th requesting my written 

opinion upon the following questions: 

"Section 1695, G. C., as amended 103 0. L., 405, reads as follows: 
'In the counties of Hamilton, Cuyahoga, Franklin and Lucas, the 

judges of the courts of record, other than court of appeals, shall jointly 
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designate a daily law journal published in the county, wherein shall be 
publised all calendars of the courts of record in such cotinty, which shall 
contain the numbers and titles of causes, and names of attorneys appearing 
therein, together with the motion dockets and such particulars and notices 
respecting causes, as may be specified by the judges, and each notice 
required to be published by any of such judges.' 

"The attention of this department has been called to the fact that a 
daily paper entitled, 'Daily Court Reporter,' is being published at Dayton, 
Ohio. We observe at the top of the first column of the second page of 
this paper this item : 

"'Approved by the court as a sufficient medium for the publication of 
legal advertisements.' 

"QUESTION: May any legal advertisements, such as times of hold­
ing courts, publication of which is provided for by sections 1518, 1520, 
1533, 1534 and 6252, General Code, or any other advertisements required 
by law to be published in newspapers of opposite politics, also be published 
in a paper like this and be paid for out of the county. treasury? 

"Could notices of sale of bonds and other advertisements, which the 
law provides may be published in newspapers of general circulation, be 
published 'in a paper of this kind, either in the counties named in section 
1695, or any other places where same may be established? 

The inquiries submitted in your foregoing communication can only be answered 
in a general way because in each particular instance there is involved a mixed 
question of law and fact. It may be stated that under the statutes specified by 
you, and all other similar statutes, the publications in which legal advertisements 

-are required to be made may be divided into three classes: (1) Newspapers 
without any other or further qualifications as to circulation or politics. (2) News· 
papers having a general circulation in any given territory. (3) Newspapers of 
opposite politics. 

Every publication in which a legal advertisement may be made under the laws 
of this state must have one or more of the qualifications named in the foregoing 
classes. A "newspaper" in which legal notices may be made has been defined by 
the circuit court of this state in the case of Bigalke et al. v. Bigalke, 19 C. C., 
page 331, wherein the court adopts with approval the definition found in \Vade 
on the Law of Notices, section 1066, which is as follows: 

"What is a newspaper? In order to fulfill the terms of the law the 
notices must be directed by the court or officer to be inserted for the 
statutory time in some paper printed and circulated for the dissemination 
of news; but it is not essential that, to answer the description, the paper 
shall be devoted to the dissemination of news of a general character. It 
may with equal propriety be published in a paper devoted exclusively to 
the discussion of religious, legal, commercial or scientific topics and the 
diffusion of knowledge touching special matters within its limited sphere, 
as in a public journal the columns of which are open to news of a general 
character. It may be a religious newspaper, a commercia] newspaper, a 
legal newspaper or a scientific newspaper, or a political newspaper." 

In this case the court further held that the Cleveland Daily Record was a 
newspaper and, while devoted primarily and principally to the proceedings in 
the courts and in the recorder's office· and in the various county and city offices 
in the county in which it was published, yet it was a legal medium for the publi-

. cation of such notices as were at that time required under section 5050, R. S., 
being section 11298 of the General Code. 

It would seem under the foregoing authority that a newspaper to be a medium 
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for legal advertising as contemplated by our statutes need not publish current 
news or matters that might be of interest to the public generally, but its news 
may be limited to a certain sphere and of interest only to a particular class. 

Coming now to consider the requirement named in the second class heretofore 
specified, it is necessary to determine what constitutes a newspaper of general 
circulation under the requirements of those statutes which make that a requisite 
for the publication of legal advertisements in its columns. 

Here again it may be stated that the question must be determined by the 
particular facts in each case and unless all the facts are known no satisfactory 
answer may be given. vVe have in the 14 C. C. Reports, (n. s.) page 531, in the 
case of State ex rei. v. Commissioners of Wood county, an opinion by a majority 
of that court which indicates from the facts there stated that the requirement of 
circulation may be very limited, not only as to numbers involved, but as to actual 
distribution of the publication within and over a certain given territory. This 
case was affirmed without opinion by the supreme court in 84 0. S., 447, and the 
facts upon which the opinion was based as stated hy the court are as follows: 

"A newspaper having a circulation of 800 in a county containing a 
population of 50,000, distributed over· twenty townships and in fifteen of 
those townships containing a population of 35,000, a circulation of only 
thirty-six, is a newspaper of general circulation within the meaning of the 
statute providing for the publication of the financial report of the county 
commissioners, required under section 2508, G. C." 

It is apparent from the facts upon which the conclusion was reached in the 
foregoing case that the determination of the question of general circulation must 
depend entirely upon the circumstances of each case, which can only be ascertained 
by an examination of the subscription list of the newspaper under investigation, 
the population it purports to serve and the territory it claims to cover. 

Referring now to ;1ewspapers coming within the provisions of the third class, 
the term "opposite politics" has been judicially defined in the case of city of 
Columbus v. Barr, 6 C. C., (n. s.) 151, as applying to newspapers which "are the 
recognized organs of parties politically opposed." Under this definition there 
should be no difficulty in any given case in determining the political qualification 
required. 

Attached to your inquiry is a copy of the "Daily Court Reporter," published 
at Dayton, Ohio, and purporting to give a digest of the day's news in legal, real 
'estate and business circles, and carrying the announcement, as you state in your 
letter, that it has been approved by the courts as a sufficient medium for the 
publication of legal advertisements. An inspection of its printed matter shows 
that in this particular issue it carries no curreqt news whatever in its columns and 
that it is devoted wholly to the news of the courts and the business of the various 
county offices as· appears from their records. Among its legal advertisements is 
found the times for holding courts of appeal in its district and also legal notices 
which are required by law in cases where the service of summons personally cannot 
be made in civil actions. 

It is apparent from the foregoing facts that this paper has been given such legal 
status as would qualify it to publish all notices provided by law, except those 
which are limited to newspapers of opposite politics, but as to advertisements, 
which must be published in newspapers of opposite politics, with no other informa­
'tion before me, except as stated in your letter and the copy of said publication 
attached thereto, I must conclude that said newspaper cannot qualify as an organ 
of any political party. 

Referring now to your specific inquiry as to whether the "times for holding 
courts" may be published in this newspaper and paid for .out of the county treas-
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ury, I am impe}led to conclude that such publication and payment may not be 
made. This conclusion is reached for the reason that under the authority of 
Printing Company v. State, 68 0. S., 362, said section 6252, G. C., must be held 
to be supplementary to said sections 1519, G. C., as amended 103 0. L., 412, and 
1534, G. C., as amended 106 0. L., 462, and to require the publication in question 
to be made in two newspapers of opposite politics. \Vhile the last named sections 
have been recently amended, their particular provisions pertinent to this inquiry 
have not been changed or modified by said amendments and remain the same as 
they were at the time said case above quoted was decided. This conclusion is 
reached irrespective of the provisions of said section 1695, G. C., which do not 
include the county in which said newspaper is published and which would be 
g1v<:n no effect as to this particular transaction if they did include said county and 
provide for the publication of said newspaper. 

As before stated, it is impossible to give you a specific answer as to any other 
case that might be involved in your inquiry. I have attempted here only to give 
you certain general rules, which may be applied by you to the facts in each par­
ticular case as it comes before you. 

898. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

STATE DENTAL BOARD-RECIPROCAL RELATIONS WITH OTHER 
STATES FOR PRACTICE OF DENTISTRY-EDUCATIONAL QUAL­
IFICATIONS OF APPLICANTS NOW BECOME PART OF REQUIRE­
MENTS SPECIFIED IN SECTION 1324, G. C. 

The educatioual qualifications of applicants for license to practice dentistry in 
this state as provided by section 1321-1, G. C., 106 0. L., 298, enter into and be­
come a part of the requiremeuts specified ·in section 1324, G. C. Whether or not 
such qualifications in other states are equal to those in this state becomes a ques­
tion of fact to be determined by reference to the laws of each state involved or 
to the rules established by the dental board of said state. 

CoLUMBUS, OHio, October 6, 1915. 

HoN. R. H. VoLLMAYER, Secretary, Ohio State Dental Board, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of October 1st as 

follows: 

"I am sending you under separate cover copies of- the dental laws of 
New Jersey, District of Columbia, ::-.1ichigan, Indiana, Illinois, Iowa, Kansas, 
Wisconsin and Minnesota. 

"The state board at the present time enjoys reciprocity with these 
states and we wish to know whether or not we can continue to do so 
under our amended law. Section 1324 of the General Code of Ohio per­
mits us to enter into reciprocal relations with other states provided their 
requirements are equal or superior to ours." 

Your attention must be directed, first, to the fact that no amendments were 
made to the dental law of this state by the present general assembly which can 
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m any mr:n:1cr :.ffcct tlw "nlJjl.:t <>f )"f>t;r i1•< 1niry exn·pt the enactment of section 
13.21-1, G. C., 106 0. L., 29K Thi, section rdcrs only to the educational qualifica­
tions whi.:h may he require<! hereafter of all applicants for license to practice 
dentistry in thi, state. :\ u changes or moditications whatever were made in the 
provisions of -ection B24, (;. C., to \\·hich you refer, nor in the provisions of 
section 1322, C. C., which con~rs the subjects upon which the professional examina­
tion must he he!<!. 

It follows, therefore, if your board had reciprocal relations with the states 
named in your inquiry prior to saiu recent amendments to the law, there is nothing 
in its present state which can interfere with the continuance of such relations in 
each case named, except it he the matter ·of educational qualifications heretofore 
not cu. It must be rcmunbernl in thb connection that it is clear under the pro­
visions of section 1324, supra, that educational qualifications enter into and become 
a part of the "requirements" therein specifi~d. \Vhether or not such educational 
requirements in the states named are equal to those in this state becomes a question 
of fact to he ddermine<l hy reference to the laws of each state invoh·ed or to the 
rules established under such laws hy the dental board of each particular state. 

An inspection of the laws as submitted by you shows that in the states of 
Xew Jersey, Indiana, \Yi.;consin and Illinois the educational qualifications required 
under the express provision of the law in each instance are precisely the same 
as those prescribed h) the laws of this state. In the remainder of the states named 
by you there seems to be no provision of law specifically fixing any educational 
qualifications, but this matter. appears to be delegated to the dental board of each 
state, to be determined by it and to be covered by such rules and regulations as 
it may prescribe and adopt. 

In view of this situation, I would respectfully suggest that your board procure 
the regulations on t~is subject from the board of each state wherein no provisions 
of law expressly fix and prescribe educational qualifications and if upon investiga­
tion of the rules and regulations in this regard they are found to equal those of 
this state, I know of no legal reason against a continuance of reciprocal relations 
with the states thus meeting said requirements. 

899. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

CO:\IBINED NOR:.VIAL AND IXDUSTRIAL DEPARTMENT OF WILBER­
FORCE UXIVERSITY-APPROPRIATIOX FOR RECITATION BUILD­
IXG AVAILABLE JULY 1, 1916-BIDS :\L\Y XOT BE ACCEPTED XOW 
AKD CONTRACT A WARDED AFTER JULY 1, 1916. 

Bids for the co;zstruction of a recitation building for the combined normal 
and hzd!!Strial department of Wilberforce University, for wlzich tlze funds appro­
priated will not be available wztil July 1, 1916, may not be accepted now and the 
co;ztract m;,:ardcd after h!ly I, 1916. 

CoLu:~rm·s, OHIO, October 6, 1915. 

Ho:o<. A. V. DoxAHEY, Auditor o.f State, Columbus, Olzio. 
DEAR SIR:-Un<ler elate of October 2nd, you submitted for my opinion the 

following inquiry: 
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"Regarding the appropriations for the combined normal and industrial 
department of Vvilberforce University, in which the legislature appropriated 
for the year 1915, the sum of $40,000.00 for a gymnasium, and for the 
year 1916, the sum of $60,000.00 for a recitation building, plans and spec­
ifications, estimates of cost and bills of material have been prepared for 
both buildings and approved by the trustees, with the distinct understanding 
that no payment for the plans and specifications for the recitation· building, 
covered by the appropriation of 1916, is to be made until the funds are 
available. The plans and specifications of both the gymnasium and recita­
tion building have been presented to the state building commission for ap­
proval. 

"Permission has b~en asked to prepare two separate advertisements, 
one for each building, to run the usual time required by the building 
code, and at the specified time of receiving proposals, to receive and open 
proposals for both buildings, with the understanding that the advertise­
ments for the recitation building is not to be paid for until the 1916 ap­
propriation is available, but that bids may be received on both buildings, and 
if within the amount of the estimates of cost filed, that a contract may 
be entered into for the gymnasium building and that the bid for the recita­
tion building may be held in abeyance until the funds in the 1916 appro­
priation are available, then a contract entered into covering the amount of 
the lowest regular bid. 

"The purpose being that if the institution can advertise for both 
buildings at one and the same time, they will attract a much larger number 
of bidders and the competition will be far sharper, and if a contractor 
knows Jhat he can secure a contract for both buildings, his tools, ap­
pliances and equipment, the purchasing of his materi<iis and the arranging 
of his labor,· will make his proposal, it is estimated, from $2,000.00 to 
$2,500.00 less than if these· buildings were bid upon at separate times. 

"It is purely unselfish on the part of anybody interested and works an 
advantage and saving to the institution for the state of Ohio, It seems like 
a common sense, sound business proposition. 

"Trusting that this may have your favorable consideration and that 
you will find that it does not interfere or conflict in any way with the 
state building code, and that the trustees may be privileged to act in 
accordance with the above statement." 

The sections of the General Code applicable to your inquiry are sections 2318 
and 2323. 

Section 2318 provides in part as follows: 

"On the day named in the notice, such officer, board or other authority 
shall open the proposals and award the contract to the lowest bidder. 

* * *." 

Section 2323 provides as follows: 

"No· contract shall be made for labor or materials at a price in excess 
of the entire estimate thereof. The entire contract or contracts, including 
estimates of expenses of architects and otherwise, shall not exceed in 
the aggregate the amount authorized by law for such institution, building 
or improvement, addition £hereto or alteration thereof." 
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Under house bill No. 701, in section 2 thereof, the legislature appropriated to 
the "Combined ~ormal and Industrial Department of \Vilberforce University" 
$40,000.00 for "gymnasium completed," and at the beginning of said section 2 it 
is provided that the sum so appropriated "shall not be expended to pay li.abilities 
or deficiencies existing prior to July 1, 1915, or incurred subsequent to June 30, 1917." 

In the same bill, in section 3 thereof, there was appropriated to said depart­
ment for "recitation building complete" the sum of $60,000.00, and at the beginning 
of s3id section 3 it is provided: 

"The moneys herein appropriated shall not be expended to pay liabilities 
or deficiencies existing prior to July 1, 1916, or incurred subsequent to 
June 30, 1917." 

Therefore, the appropriation for the recitation building will not become avail­
able until July 1, 1916. 

The policy of the state in regard to the awarding of contracts for state build­
ings under the building regulations is shown by an examination of section 2318, 
foregoing in part quoted, and it appears from said section that the policy is that 
the bids shall be opened and the contract immediately awarded-on the day named 
in the notice for awarding the contract. Of course, it is not always possible to im­
mediately award the contract, but it is at least contemplated that the contract shall 
be awarded as soon thereafter as circumstances will permit, the board to make 
up its mind as to who is the lowest bidder, or, as soon as the consent of the 
governor, auditor of state and secretary of state can be obtained, to accept a bid 
other than the lowest bid under the provisions of section 2319. 

Section 2323 requires that the entire cost of the building shall not exceed 
in the aggregate the amount appropriated for such purpose. 

The amount appropriated for the recitation building wijl not become available 
until July 1, 1916, and, therefore, I do not believe that it would be lawful for 
the board to now advertise for bids on the recitation building and then hold the 
bids on saitl Luiltling in abeyance until the first day of• July, 1916. 

In reaching the conclusion above expressed, I am not unmindful of the 
economic reason advanced by you. However, it may be with equal propriety also 
assumed that the successful bidder on the gymnasium building will probably make 
his bid on the recitation building lower by reason of already having his machinery 
on the ground, so that the state may not lose by strict compliince with the law. 
Neither is there any assurance at the present time that the same contractor may 
be the low bidder on each building, or that the price of materials may not be 
lower when bids may lawfully be. received for the recitation building. I also 
observe that there is no fund from which the cost of advertising for bids on the 
recitation building may now be paid. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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900. 

DISAPPROVAL OF RESOLUTION FOR IMPROVEl\-lENT OF THE OHIO 
RIVER ROAD IN JEFFERSON COUNTY, OHIO. 

CoLUMBus, OHIO, Oct. 8, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-1 have your communication of October 5, 1915, transmitting to me 

for examination final resolution as to the Ohio river road, Jefferson county, petition 
No. 1231, I. C. H. No. 7. 

I am returning this resolution without my approval for the reason that the county 
auditor of .Jefferson county has not certified that the money required for the payment 
of the county's portion of the proposed improvement is in the treasury, to the credit 
of or has been levied, placed on the duplicate and in process of collection for the state 
ahd county road improvement fund. The county auditor has duly certified that the 
mohey required for the payment of the county's portion of the proposed improvement 
will be provided for by a bond issue, and such certificate is not sufficient to satisfy 
the requirements of section 5660 of the General Code. 

901. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENTS OF CERTAIN ROADS. 

CoLUMBus, Omo, Oct. 8, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of October 5, 1915, transmitting t() me 

for examination final resolutions as to the following roads:-

"Cleveland-Sandusky, Erie county, petition No. 1125, I. C. H. No. 3; 
"Washington-Bloomingburg, Fayette county, petition No. 1546, I. C. H. 

No. 481; • 
"Akron-Canfield, Mahoning county, petition No. 1651, I. C. H. No. 87; 
"North Lima-East Palestine, Mahoning county, petition No. 1079, 

I. C. H. No. 89; 
"Zanesville-McConnelsville, Muskingum . county, petition No. 1376, 

I. C. H. No. 345; 
"Cincinnati-Zanesville, Muskingum county, petition No. 1374, I. C. H. 

No. 10; 
"Zanesville-Otsego, Muskingum county, petition No. 1382, I. C. H. No. 

351; 
"Payne-Hicksville, Paulding county, Petition No. 1399, I. C. H. No. 427; 
"Lanclll3ter-New Lexington, Perry county, petition No. 294, I. C. H. 

No. 357; 
"Newark-New Lexington, Perry county, petition No. 893, I. C. H. 

No. 356; 
"Cleveland-Kent, Portage county, petition No. 1618, I. C. II. No. 460; 
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":\IcArthur-Logan, Vint{)n county, petition No. 862, I. C. H. No. 397; 
"Hockingport-Powhatan, Washington county, petition No. 1351, I. C. 

H. No.7." 

I find these resolutions to be in regular form and am therefore returning the same 
with my approval endorsed thereon. 

902. 

Respect£ ully, 
EDWARD C. TURNER, 

AUomey General. 

BOARD OF EDUCATION-INTERPRETATION OF SECTIOX 7730, G. C., 
AMENDED 106 0. L., 398-DUTY TO SUSPEND SCHOOL-PROVISION 
TO RE-ESTABLISH DIRECTORY -"SUSPENDED DISTRICT" DE­
FINED. 

The phrase "as hermn provided" as used in section 7730, G. C., as amended in 106 
0. L., 398, rrwdifies the word "suspended" and relates to the authority of the board of ed­
ucation oj a rural or village school district to suspend any or all of the schools of its dis­
trict as well ·as to the duty of said board to suspend a school where the average daily at­
tendance of the preceding year was below ten, when directed to do so by the county board 
of education. 

The latter provision of said statute is directory rather than mandatory, and the board 
of education cannot be compelled, upon the filing of the petition as thermn provided, to 
take the necessary steps to re-establish a suspended school if said board finds that the sus­
pended district contains the required number of pupils of lawful school age. 

Insofar as rural school districts are concerned, the term "suspended district" as used 
in said statute relates to a subdivision of the rural school district which, having been es­
tablished by the board of education of such rural district under authority of sections 7644 
and 7646, G. C., has been suspended by said board of education. 

CoLUMBus, Omo, October 8, 1915. 

HoN. A. B. UNDERWOOD, Prosecuting AUorney, Medina, Ohio. 
DEAR Sm:-I have your letter of September 30th, which is in part as follows: 

"I am writing you for an interpretation of section 7730 of the General 
Code of Ohio, as last amended in 105-106 Ohio Laws, page 398. 

"I will state the local facts that have made necessary an interpretation 
of this law, so that in giving your opinion you can make an interpretation 
applicable to said facts. 

"The facts are as follows: In Wadsworth township of :\!edina county, 
the board of education, acting under section 7730 of the 1914 law, voted 
about July 15th, 1915, to suspend all but three schools in said township, and 
to transport the pupils to a building at the township center, said suspension 
being perfectly legal. The reason for not suspending all the schools in the 
township, was lack of funds to properly fit the central building, but the board 
pf education planned on being able to suspend and bring in the other schools 
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before September 1916. Pursuant to the above suspension, the board of edu­
cation entered into contracts with six haulers to transport the pupils of the sus­
pended districts to said central building for the eight months' school term of 
1915-1916. Wagons were purchased for this purpose and all other arrange­
ments completed. And then, in August, the new law, i. e., sections 7730, 
G. C,, as amended in 105-106 Ohio Laws, page 398, took effect, containing a 
clause for re-establishment. The people of the suspended distlict'3 imme­
diately got busy, and on September 14th, 1915, filed separate petitions, signed 
by more than a majority of the vote1s, in each of the suspended districts, ask;­
ing the board of education to re-establish said suspended schools. The board 
of education thus far have refused to re-establish the schools, and desire to 
know whether or not they can be forced to re-establi$ said schools, the people 
having presented the necessary petitions. 

"I desire your interpretation therefore of the terms: 1. 'As herein 
provided'; 2. 'May'; 3. 'Suspended district', as these th"!"ee terms are used 
in that portion of section 7730, ·as amended' in 105-106, Ohio Laws, page 398, 
which reads as follows: 

"'As herein provided, may be r~tablished by the suspending authority 
.upon its own initiative, or upon a petition asking for re-establishment, signed 
by a majority of the voters of the suspended district, at any time the school en­
rollment of the said suspended district shows twelve or more pupils of lawful 
school age.' " 

Section J730, G. C., as amended in 104 0. L., 139, provided as follows: 

"The board of education of any rural or village school district niay sus-. 
pend any or all schools in such village or rural school district. Upon such 
suspension the board in such village school districts may provide, and in such 
rural school districts shall provide for the conveyance of the pupils attending 
such schools to a public school in the rural or village district, or to a public 
school in another district. When the average daily attendance of any school 
for the preceding .year hasqbeen below twelve, such school shall be suspended 
and the pupils transferred to such other school or schools as the local board 

. may direct. No school of any rural district shall be.suspended or abolished 
until after sixty days' notice has been given by the school board of such dis­
trict. Such notice shall be posted in five conspicuous places within such 
village or rural school district.'' 

From your statement of facts it appears that the board of education of Wads­
worth township rural school district, acting under authority and in compliance with 
the requirements of the above statute, suspended all but three schools in said 'district 
and let contracts for the conveyance of the pupils who would have attended the schools, 
suspended by said board, to the school established by said board at the center of the 
township. 

This action was taken subsequent to the passage of the act of the general assem­
bly of May 27, 1915, amending said section 7730, G. C., as found in 106 0. L., 398, 
and prior to August 27, 1915, the date when said act became effective. Said statute 
as amended now provides: 

"The board of education of any rural or village school district may sus­
pend any or all schools in such village or rural school district. Upon such 
suspension the board in such village school district may provide, and in such 
rural school district shall provide, for the conveyance of pupils attending 
such schools, to a public school in the rural or village district, or to a public 
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school in another district. When the average daily attendance of any school 
for the preceding year has been below ten, such school shall be suspended 
and the pupils transferred t<> another school or schools when directed i:o do so 
by the county board of education. No school of any rural district shall be 
suspended until ten days' notice has been given by the board of education of 
such district. Such notice shall be posted in five conspicuous places within 
such village or rural school district, provided, however, that any suspended 
school as herein provided, may be re-established by the suspending authority 
upon its own initiative, or upon a petition asking for re-establishment, signed 
by a majority of the voters of the suspended district, at any time the school 
enrollment of the sa.id suspended district .shows twelve or more pupils of law­
ful school age." 

Under provision of the first part of section 7730, G. C., as found in both of its 
amended forms, the board of education of any rural or village school district may, 
in the exercise of its discretion, suspend any or all schools in said rural or village 
district. 

It is evident, that in taking the aforesaid action, the board of education of the 
rural school district mentioned in your inquiry, exercised the authority conferred by said 
part of said statute, it being the intention of said board, as stated by you, to suspend 
the remaining three schools before September, 1916. It further appears from your 
statement of facts, that on Septemb-er 14, 1915, separate petitions signed by more . 
than a majority of the voters in each of the suspended dist1icts were filed with said 
board of education asking for the re-establishment of said schools. 

In view of all the facts presented by you, you first inquire whether said board of 
education may now be compelled to re-establish said suspended schools and in your 
second question you ask for an interpretation of the terms •·as herein provided", 'may" 
and "suspended district" as the same are used in the latter part of section 7730, G. 
C., as amended and as now in force. 

The interpretation given to the terms mentioned in your second -question will 
rletermine the answer to your first question. 

The phrase "as herein provided," as I understand h, modifies the word ''sus­
pended" and relates· to the authority of the board of education of a rural or village 
school district to suspend any or all of the schools of its district as well as to the duty 
of said board to suspend a school where the average daily attendance of the preceding 
year was below ten, when directed to do so by the county board of education. 

Inasmuch as the action of the board of education of the rural school district re­
ferred to in your inquiry was taken after the passage of the act of the general assembly 
amending said section 7730, G. C., as found in 106 0. L., 398, and in contemplation 
of the probable going into effect of said amendment, and in view of the fact that the 
same authority was conferred on said board of education by the first part of said sec­
tion as found in both of its amended forms, I am of the opinion that the provision 
of the latter part of said section as amended and as now in force applies to the sus­
pended schools in question, and that said board of education is authorized within the 
liinitations prescribed by said latter part of said amended statute to re-esU?blish said 
suspended schools, either upon it~ own initiative or upon the filing of the petitions 
as therein provided. 

Conceding therefore that s:Ud provision of the amended statute is applicable to 
the schools in question, it becomes necessary in answering your first question to de­
terinine whether said provision is mandatmy in view of the fact that a majority of 
the voters of each one of the suspended districts have filed petitions with said bond 
of education asking for the re-establishment of the schools in said districts. In other 
words, does the term "may" as used in the latter part of said statute have the force 
of "shall." 
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In the case of Railroad Company v. Mowatt, 35 0. S., 284, the court in its opinion 
at page 287 said: 

"Where authority is conferred to perform an act which the public in­
terest demands, "may'' is generally regarded as imperative. Whether it is 
to be so read in another case depends upon a fair construction of the statute." 

In vol. 14, Am. & Eng. Encyc. of Law, at page 979, the general rule is expressed 
as follows: 

"The word 'may' in a statute is sometimes used in a mandatory and 
sometimes in a directory and permissive sense. It has always been construed 
as 'must' or 'shall' whenever it can be seen that the legislative intent was to 
impose a duty and not merely a privilege or discretionary power, and where 
the public is interested and the public or third parties have any claim de 
jure to have the power to exercise." 

While it may be argued, in view of the foregoing citations, that the latter pro­
vision of section 7730, G. C., as amended in 106 0. L., 398, is mandatory, the fact 
must not be overlooked that the legislature has itself recognized a distinction between 
the word "may" and the word "shall" in providing in the first part ot said statute, 
j.n both of its amended fotms that, "upon such suspension the board in such village 
school distdct may prO\ide, and in such rural school district shall provide, for the 
conveyance of pupils attending such schools to a public school in the rural or village 
district, or to a public school in another district." 

I have already held in a former opinion, that the local board of education is the 
"suspending authority" referred to in said statute. I think it was the intention of 
the legislature to vest in said local board the discretion to determine, in view of all 
the facts and circumstances in each particular case, wl}ether or not a suspended school 
should be re-eshblished "at any time the school enrollment of the said snspended 
district shows twelve or more pupils of lawful school age," even though a petition 
signed by at least a majority of the voters of the suspended district is filed with said 
board asking for such re-establishmen't. 

In this connection I call your attention to the provisions of section 7644, G. C., 
which authorize each board of education to establish a sufficient number of elemen­
tary schools to provide for the free education of the youth of school age within the 
district under its control "at such places as will be most convenient for the atten­
dance of the largest number thereof." 

In view of this provision of the statute it would be ureasonable to hold that the 
term "may" as above used has the force of "shall" and that it becomes the duty of 
a board of education, upon filing of the petitions as provided in said statute, to take 
the necessary steps "to re-establish a suspended school if said board finds that the sus­
pended district contains the required number of pupils of lawful school age. 

I am of the opinion, therefore, that the latter provision of said statute is direc­
tory rather than mandatory, and that the board of education of the rural schooL dis­
trict in question cannot be compelled by writ of mandamus to take the necessary 
steps to re-establish the schools heretofore suspended by said board. 

You further inquire as to the meaning of the term "suspended district" as 11Sed 
in said statute. In this connection I call your attention to the provisions of section 
7646, G. C., as amended in 104 0. L., 228, which are as followB: 

"The board of education of each rural school distdct shall establish 
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and maintain at least one elementary school in eaeh subdistrict under its 
control, unless transportation is furnished to the pupils thereof as provirlrd 
by law." 

Under the provisious of this statute, taken in connection with the plovi~wns 
of section 7644, !lS above quoted, the board of education of a rural school district has · 
the authority to divide said rural school district into subdistricts and establish and 
maintain an elementary school in each of said subdivisions. 

I am of the opinion, therefore, that iusofar as rural school districts are concerned, 
the term "suspended district" as used in the aboye provision of section 7730, G. C., 
relates to a subdivision of the rural school district which, having been established 
by the board of education of such rural district under authority of sections 7G44 and 
7646, G. C., has been suspended by said board of education. 

903. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-PROVISIONS OF LAW REQUIRING 
TRANSFER OF TERRITORY IS DIRECTORY-SECTION 4696, G. C., 
106 0. L., 397, DISCUSSED. 

'l'he provision of section 4696, G. C., as amended in 106 0. L., 397, that "if at least 
seventy-jive per cent. of the electors of the territory petition for such transfer, the county 
board of education shall make such transfer," is directory. 

CoLUMBus, OHio, Oct. 8, 1915. 

HoN. MILTON HAINEs, Prosecuting Attorney, Marysville, Ohio. 
DEAR Sm:-In your letter of September 23rd, you enclose a letter addressed to 

me by D. H. Sellers, superintendent of Union county schools, under date of September 
22, 1915, in which he states that certain residents of a portion of the territory com­
prising Mill Creek rural school district, of Union county, have petitioned the board of 
education of said county to trausfer said part of said territory to the Ostrander village 
school district in Delaware county, and that it is claimed by those persons presenting 
the petition to said county board that said petition is signed by over eighty per cent. 
of the electors residing in said part of said territory. 

Mr. Sellers requests my opinion as follows: 

''Is that portion of section 4696, which reads: 
"'Provided however that if at least 75 per cent. of the electors of the 

territory petition for such transfer, the·county board of education shall make 
such transfer,' mandatory upon the county board irrespective of all other pro­
visious of law, and all cousiderations as to the equitable distribution of terri­
tory among the school districts concerned?" 

As you are probably acting as the legal adviser of the Union county board of 
education I deem it proper to address my opinion on the question asked by Mr. Sellers 
to you. 

This question calls for an interpretation of the provisions of section 4696, G. C., 
as amended in 106 0. L., 397. The material parts of this statute are as follows: 

''1. A county board of education may transfer a part or all of a school 
district of the county school district to an adjoining exempted village school 
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district or city school district, or to another county school district, provided 
· at least fifty per centum of the electors of the territory to be t1ansferrerl 

petition for such transfer. · 
"2. If at lMst seventy-five per cent. of the electors of the territory 

petition for such tmnsfer, the county board of education shall make such 
transfer. 

"3. No such transfer shall be in effect until the county board of educa­
tion and the board of education to which the territory is to be transferred 
each pass resolutions by a majority vote of the full membership of each board, 
and until an equitable division of the funds or indebtedness be decided upon 
by the boards of education acting in the transfer." 

Under the first part of said statute as above quoted t}le board ot education of a 
county school district is authorized to twrlsfer territory to an adjoining county school 
district upon the filing of a petition of at least fifty per cent. of the electors of such 
territmy asking for such transfer. 

The second part of said statute by it~ terms makes it the duty of said county board 
to make such transfer when said petition is signed, by at least seventy-five per cent. 
of the electors of such territory. 

In either event, however, by provision of the third part of said statute, said transfer 
will not become effective until said county board and the board of education to which 
the territory is transfeued pass resolutions by a majority vote of the full membership 
of such boards, in favor of such. transfer, and until an equitable division of the funds 
or indebtedness be decided upon by said boards. 

While the second part of said statute as above quoted is mandatory in its terms, 
and would seem to make it the duty of a county board to transfer territory under the 
condition therein set forth, especially in view of the provision contained in the first 
part of said statute, it seems clear that said provision must be considered directory 
rather than mandatory when the same is taken in connection with the provision con­
tained in the third part of said statute, which modifies said former provision, and 
makes the passing of resolutions by a majority vote of the full membership of the 
boards of education, favoring such transfer, and an agreement between said boards 
upon an equitable division of the funds or indebtedness of the district from which such 
territory is to be transferred, conditions precedent to such transfer becoming effective. 

In this connection I call your attention to opinion No. 656 of this department, 
rendered to the bureau of inspection and supervision of publi~ offices, under date of 
July 27, 1915, in answer to a request for an interpretation of section 4782, G. C., as 
amended in 104 0. L., 159, which provides: 

"When a despository has been provided for the schooi moneys of a dis­
trict, as authorized by law, the board of education of the district, by resolution 
adopted by a vote of a majority of its members, shall dispense with !1 treasurer 
of the school moneys, belonging to such school district. In such case, the 
clerk of the board of education of a district shall perform all the services, 
discharge all the duties and be subject to all the obligations required by Io.w 
of the treasurer of such school districts." 

I quote the following from said opinion: 

"By comparing this section in its present form with the form thereof as 
it existed prior to the amendment referred to, it is discovered that the only 
change made therein by the general assembly in 1914, was to substitute the 
word 'shall' before the word 'dispense' for the word 'may.' This change, 
together with some of the other provisions of the act in which the amendment 
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is found, 104 0. L., 158, makes it seem as if the intention of the legislature was 
to make section 4782 mandatory instead of permissive merely, as it had 
formerly been. But whatever may have been the latent intention of the 
legislature, it is clear that in order that its enactment might have the effect 
of imposing a mandatory duty, such intention must have been effectively 
expressed. The test of whether or not a statute is mandatory is furnished by 
considering whether or not compliance with it may be effectively enforced by 
mandamus. The character of the writ of mandamus is such as that it will 
not issue except where the rip;ht thereto is clear, nor in a case where the issuance 
would not atcomplish any practical result. 

"It is manifest that mandamus would not lie to compel individual mem­
bers of a board of education to act under section 4782 of the General Code, 
because the action therein referred to is to be 'by resolution adopted by a vote 
of a majority of its members,' from which it clearly follows that the right of the 
individual members to vote as they see fit, is preserved." 

· In conclusion it was held that the provision contained in the first part of section 
4782, G. C., as above quoted, is directory rather than mandatory. 

Inasmuch as said provision of, section 4782, G. C., as amended, is similar to the 
provision contained in the second part of section 4696, G. C., I think the reasoning 
upon which the ·conclusion in the· aforesaid opinion was based may be applied in de­
termining the proper interpretation to be given to said provision of said section 4696, 
G. C. I llm therefore enclosing a copy of said opinion for your consideration. 

Replying to Mr. Sellers' qtiestion, I am of the opinion that said provision of said 
statute must be considered directory rather than mllndatory and that under the pro­
vision of the latter part of said ~tatute the transfer of the territory in question will 
not be in effect until the boards of education of Union and Delaware counties pass 
resolutions and decide upon an equitable division of the funds or indebtedness in com­
pliance with the requirements of said provision of said statute. 

904. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney General. 

BOARD OF EDUCATIO~---.,.CHA..L~GES IN TEXT BOOKS FOR USE IN 
SCHOOLS-NO AUTHORITY FOR BOARD TO PAY EXCHANGE 
PRICE BETWEEN OLD AND NEW BOOKS WHEN OWNERSHIP 
REMAINS WITH PUPILS. 

A board· of education, in making change in text books for use in the publu; schools of 
its district, has no aul.hority in law to pay the exchange price between the old and new books 
from its contingent fund, the ownership of. the newly adopted books remaining with the 
pupils. 

CoLUMBUs, Oaro, October 8, 1915. 

Bureau of Inspection and Supervision o} Public Offices, Columbus, Ohio. 
GENTLEMEN:-In your letter of September 23rd, you request my opinion on the 

following questions: 

"May boards of education, which make changes in text books for use 
in the public schools, pay the exchange price between the old and the new 
books from their contingent fund, the ownership of the newly adopted books 
remaining with the pupils? 
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"If you hold such action to be illegal, and in the course of auditing achool 
accounts, this department finds that such expenditures had been made upon 
authority of the board, would the members of the board be individually 
liable?" 

Under provision of section 7709, G. C., as amended in 104 0. L., 225, before a 
text book can be adopted and purchased by any school board in this state, the pub­
lisher must file a copy of such book in the office of the superintendent of public in­
struction, together with the published wholesale price list thereof. This .same con­
dition applies to a revised edition of said text book. 

Upon the filing of said text· book, or revised edition of the same, together with 
said wholesale list price thereof, section 7710, G. C., as amended in 104 0. L., 225, 
makes it the duty of a commission consisting of the governor, secretary of state and 
superintendent of public instruction, to immediately fix the maximum price at which 
such book may be sold to or purchased by boards of education, adopting the same 
under authority of section 7713, G. C., which price must not exceed seventy-five per 
cent. of the published list wholesale price, and the superintendent of public instruc­
tion must notify the publisher of such book so filed of the maximum price fixed. If 
the publisher notifies the superintendent in writing that he accepts the price fixed 
and agrees in writing to furnish such book during a period of five years at said price, 
such acceptance and agreement gives the publisher the right to offer said book for 
sale to said boards of education. 

Section 7713, G. C., provides: 

"At a regular meeting, held petween the first Monday in February and 
the first Monday in August, each board of education shall determine by a ma­
jority vote of all members elected, the studies to be pursued, and which of 
such text books so filed shall be used in the schools under its control. But 
no text books now in use or hereafter adopted shall be changed, nor any part 
thereof altered or revised, nor any other text book be substituted therefor for 
five years after the date of the selection and adoption thereof, as shown by 
the official records of such boards, except by the consent at a regular meeting, 
of five-sixths of all members elected thereto. Books so substituted shall be 
adopted for the full term of five years." 

The above provision of the statute, making it the duty of boards of education 
to adopt text books for terms of five years, was originally enacted by the general as­
sembly April 22, 1896(92 0. L., 283), and required said boards of education, upon 
receipt of the proper information from the state school commissioner, to meet on the 
third Monday of August of that year and determine what text books should be used 
for the term of five years from said date. 

In compliance with said requirement of the statute, text books (with the excep­
tion of revised editions and books substituted in place of those regularly adopted, 
which have been adopted at different times within said five year periods), have been 
adopted by boards of education in the years 1901, 1906 and 1911. It follows that 
the present term will expire in August, 1916. 

Section 7714, G. C., authorizes the board of education of a school district to pur­
chase from the publisher or publishers the number of books required by the schools 
under its charge. 

Section 7715, G. C., provides: 

"Each board of education shall make all necessary provisions and ar­
rangements to place the books so purchased within easy reach of and accessi­
ble to all the pupils in their district. for that purpose it may make such con-
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tracts, and take such security as it deems necessary, for the custody, care 
and sale of such books, and accounting for the proceeds; but not to exceed 
ten. per cent. of the cost price shall be paid ther~for. Such books must be 
sold to the pupils of school age in the district, at the price paid the publisher, 
and not to exceed ten per cent. therefor added. The proceeds of sales shall 
be paid into the contingent fund of such district. Boards also may contract 
with local retail dealers to furnish such books at. prices above specified, the 
board being still responsible to the publishers for all books purchased by 
it." 

Section 7716, G. C., provides: 

"When pupils remove from any district, and have text books of the kind 
adopted in such district and not the kind adopted in the district to which 
they remove, and wish to dispose of them, the board of the district from which 
they remove, if requested, shall purchase them at the fair value thereof, and 
resell them as other books. Nothing herein shall prevent the board of educa­
tion from furnishing free books to pupils provided by law." 

Under provision of section 7739, G. C., the board of education of a school dis­
trict may, in the exercise of its discretion, furnish free text books to all the pupils 
attending the public schools in such district. Said sec.tion provides, however, that: 

"All school books furnished as herein provided, shall be the property of 
the district, and loaned to the pupils on such terms and conditions as each 
such board prescribes." 

Your first question relates to text books adopted by boards of education in com­
pliance with the requirements of the statutes as above set forth, and sold to the pupils 
in compliance with the provisions of section 7715, G. C. The pupils being the owners 
of said text books, you inquire whether a board of education, in making a change in 
text books, either at the regular time for adopting the same or at other times, by a 
vote of five-sixths of all its members, as provided in section 7713, G. C, may pay the 
exchange price between the old and new books from the contingent fund, the owner­
ship of the newly adopted books remaining with the pupils. 

Upon careful examination of the statutes, I find no such authority. I am of 
the opinion, therefore, that your first question must be answered in the negative. 

Replying to your second question, I am of the opinion that, if an audit of the 
school accounts of the board of education of a school district discloses the fact that 
such expenditures have been made by said board, the members of said board voting 
for the same are individually liable for such expenditures, and are subject to findings 
for the amounts so expended. 

I am informed, however, that boards of education have been advised by one of 
your examiners that such expenditures are legal, and in view of this fact, I doubt 
whether any court or jury would sustain a finding against the members of a board of 
education voting for such an expenditure. I suggest, however, in view of the con­
clusion reached in the above opinion that boards of education be properly instructed 
so that in the future they may govern themselves accordingly. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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905. 

"BLUE SKY" LAW-BEFORE CERTIFICATE MAY BE ISSUED TO AU­
THORIZE DISPOSAL OF SECURITIES IT MUST APPEAR NOT ONLY 
"THAJ' LAW HAS BEEN COMPLIED WITH AND THAT BUSINESS 
OF APPLICANT IS NOT FRAUDULENTLY CONDUCTED" BUT ALSO 
THAT PROPOSED DISPOSAL OF SECURITIES IS NOT ON GROSSLY 
UNFAIR TERMS AND THAT ISSUER OF SEGQRITIES IS SOLVENT. 

Before the commissioner of the "Blue Sky" law may issue his certificate authorizing 
the disposal of securities it must affirmatively appear that the proposed disposal of such 
securities is not on grossly unfair terms, and that the issuer is solvent. 

Commissioner herein advised to refuse certificate authorizing sale of $31,.,000 oj the 
capital stock of The Investment Securities Company. 

CoLUMBUs, OHIO, Oct. 8, 1915. 

HoN. HARRY T. HALL, Superintendent oj Banks, Columbus, Ohio. 
DEAR Sm:-1 have your letter of September 9, 1915, in which you set forth in 

full a copy of a letter received by you from Mr. George R. McKay. This letter is 
very long and, stripped of verbiage in the way of argument and statement of business 
prospects, reveals the following state of fscts: 

George R. McKay holds a contract with The Associated Investment Company 
to sell all of said company's capital stock upon an eight per cent. selling commission 
basis. McKay represents that The Associated Investment Company is in prosperous 
condition, paying good dividends, and that he has already sold $150,000.00 of its stock 
under the terms of his contract. His anticipated net profit for selling the remaining 
$850,000.00 of its capital stock is $44,000.00, which he has fixed as the value of his 
stock-selling contract. 

A corporation known as "The Investment Securities Company" was incorporated, 
presumably by McKay himself, with an authorized capital stock of $10,000.00, which 
has since been increased to $100,000.00. Its purpose is to take over McKay's stock­
selling contract and to develop an organization for the purpose of handling the sale 
of the stock of the said The Associated Investment Company, and of other corporations. 

McKay sold and turned over to The Investment Securities Company his stock­
selling contract with The Associated Investment Company, and received in considera­
tion all of its capital stock, amounting to $100,000.00 par value. Thereupon he 
(McKay) voluntarily and without consideration turned back to the said The Invest­
ment Securities Company stock of the said company to the amount of $34,000.00 
par value, with the understanding and condition that such stock is to be sold at such 
price as will realize $25,500.00 net, which amount is to be used by the corporation in 
building up a selling organization and as its working capital. · 

McKay represents that the anticipated profit of $44,000.00 which will be realized 
from his stock-selling contract with The Associated Investment Company, which he 
has turned over to The Investment Securities Company, plus the $25,500.00 to be 
realized from the sale of the said $34,000. OOof capital stock of The Investment Securities 
Company, will place in the treasury of the said Investment Securities Company the 
sum of $69,500.00, thus making all stock actually worth $69.50 per share. 

Based upon the facts above set forth, you request my opinion as follows: 

"This department asks the opinion of the attorney general's department 
as to whether or not, uhder the ch·cumstances stated in the letter of Mr. McKay, 
this issue of $34,000.00 of the stock above mentioned, should be certificated." 
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In enacting the provisions of the blue sky ln.w, sections 6373-1, et seq. of the General 
Code, the general assembly adopted two methods of accomplishing its purpose of 
restricting and regulating the sale of securities in Ohio, and thereby protecting the 
purchasing public; 1st by requiring dealers, with certain exceptions, to be licensed, 
2nd by requiring the certification of the securitie~ by the superintendent of banks, 
as "Commissioner," with certain exceptions, before the same can be sold in Ohio. 
The law attempts to protect the public not only by eliminating dishonest and irre~pon­
sible agents or dealers, but also by preventing the issuance and sale of unsound or 
worthless securities. 

Sections 6373-14 and 6373-16 of the General Code are the sections providing for 
the investigation and certification of the securities and me in part as follows: 

"Section 6373-14. For the purpose of organizing or promoting any 
company, or assi>ting in the flotation of the securities of any company after 
organization, no issuer or underwriter of such securities, and no person or 
company for or on behalf of such issuer or underwriter shall, within this 
state, dispose or attempt to dispose of any security until such commissioner 
shall issue his certificate as provided in section 6373-16 of the General Code, 
which shall not be done until, together with a filing fee of five dollars, there be 
filed with the commissioner the application of such issuer or underwritet· for 
the certificate provided for in section 6373-16, General Code, and, in addition 
to the other information hereinbefore required by paragraphs (a), (b), (c) and 
(d) of section 6373-9 of the General Code, the following: * * *" 

"Section 6373-16. Said 'commissioner' shall have power to make such 
examination of the securities or of property named in the next two preceding 
sections as he may deem advisable, and if it shall appear that the law has 
been complied with and that the business of the applicant is not fraudulently 
conducted, and that the proposed disposal of such securities or other property 
is not on grossly unfair terms, and in the case of securities that the issuer is 
solvent, upon the payment of a fee of ten dollars, the commissioner shall issue 
his certificate to that effect, authorizing such disposal. But if it shall not 
affirmatively so appear he shall so notify the applicant, -in writing, and of 
his refusal to issue such certificate. * * *" 

Under the provisions of section 6373-16, above quoted, before the "commissioner" 
may issue his certificate it must affirmatively appear not only "that the law has been 
complied with and that the business of the applicant is not fraudulently conducted," 
but ''that the proposed disposal of such securities or other property is not on grossly 
unfair terms, and in case of securities, that the issuer is solvent." 

' When an application i> presented to him it is the duty o'f the commissioner to 
determine from the facts presented and from his investigation whether such affirmative 
showing has been made. Whether a certificate should in a given instance be granted 
or not is rather a question of fact than of law. In the present instance, however, 
sufficient facts appear from the admissions and statements of Mr. McKay's letter to 
warrant me in expressing my opinion. 

He admittedly paid oniy 844.000.00 for all the 8100,000.00 par value capital stock 
of the said Investment Serurities Company, and no part of the $44,000.00 paid for such 
stock is money, but consists entirely of anticipated profits in a contract to sell, upon 
a commission basis, the capital stock of another company named "The Associated 
Investment Company." If this contract to sell the stock of The Associated Invest­
ment Company upon a commission basis is of any value, it must necessarilv be by 
reason of Mr. l\lcKay's ability to sell stock, and not by virtue of any intrinsic value 
in the contract itself. It is to be observed that it does not appeal from Mr. McKay's 
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statement that his services in carrying out this stock-selling contract are to be at the 
disposal of The Investment Securities Company without further compensation, or that 
they are to be rendered as part consideration for the stock issued to him. 

It is to be presumed that if he contumes actively to sell the stock of The Associated 
Investment Company he will receive compensation for his services either in commissions 
or by way of salary. He therefore is selling to an lnvestment Securities Company 9-

contract of doubtful value at more than double its anticipated value as fixed by him­
self, which anticipated value is undoubtedly based largely upon his personal ability 
to make stock sales. 

Not only has Mr. McKay failed to show "that the proposed disposal ol such 
securities * * * is not on grossly unfair terms," but it seems clear to me that his 
statement of the facts discloses exactly the opposite situation-that the whole scheme 
is a typical example of watered stock, the sale of which, if perniltted, would amount 
to a fraud. 

I also call your attention to a further condition that must affilmatively appear 
before the commissioner i"l authorized to issue his certificate under the provisions of 
section 6373-16, viz.: "that the issuer is solvent." Under the facts presented in Mr. 
McKay's letter, The Investment Securities Company, to my mind, is insolvent. lt 
has issued all of its stock and in 1eturn has no assets except the $34,000.00 of its own 
stock teturned to it by Mr. McKay, and a contract of ·exceedingly doubtful value, 
authorizing it to sell upon a commission basis the capital stock of another company. 

I therefore advise you that upon the facts stated in Mr. McKay's letter you 
should not issue a certificate under the provisions of section 6373-16 authorizing the 
disposal ol i34,000.QO Jfthe capital st<Jck of The Investment Securities Company. 

906. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

ROADS AND HIGHWAYS-CASS HIGHWAY LAW-COUNTY HIGHWAY 
SUPERINTENDENT-WITHOUT AUTHORITY TO BIND COUNTY 
BY ANY CONTRACT-COUNTY COMMISSIONERS MUST AUTHOR­
IZE OR APPROVE. 

The county highway superintendent has rw authority under the Cass highway law 
to bind the county by any contract made by him and rwt authorized or approved by the 
county commissioners. 

CoLUMBUs, Omo, October "9, 1915. 

HoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 
DEAR Sm:-I have your communication of October 4, 1915, in which you state 

that the surveyor of you"r county is claiming that under the new road law he has the 
authority to make contracts with reference to bridges and pikes, independent of the 
county commissioners, and that all the authority the county commissioners have in 
the matter is to pay the bills for the contracts he mokes. Your inquiry is as to whether 
the claim of the county surveyor is well founded. 

By the new road law I understand you to mean the Cass highway law, found 
in 106 0. L., 574. Chapter VII of the Cass highway law relates particularly to the 
duties of the county highway superintendent. It is provided by section 155 of the 
Cass highway law, section 7198, G. C., that the county highway superintendent may, 
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with the approval of the wunty wmmissioners or township trlt8tees, employ such laborers, 
teams, implements and tools, and purchase such material as may be necessary in the 
performance of his duties. 

It is provided by sedion 158 of the act, section 7201, G. C., that the county high­
way superintendent may lease or hire machinery, tools and equipment for highway, 
culvert or bridge repair, at a price to be approved by the county commissioners or town­
ship tru.~ti'es. It is provided by section 160 of the act, section 7203, G. C., that the 
county highway superintendent may, with the approval of the county commissioners 
or township trlt81ees, purchase from any public institution, any road material, ma­
chinery, tools or equipment, quarried, mined, prepared or manufactured by said in­
stitution, provided the same conform to the standard specifications therefor, for high­
ways, bridge or culvert work in said county. 

Section 165 of the act, section 7208, G. C., provides that when lands are entered 
upon under the provisions of the preceding section, the county highway superinten­
dent shall agree with the owners of such lands, subject to the approval of the county 
commissioners or township trustees, as to the amount of compensation and damages, 
if any, sustained or to be sustained by the owners. It is provided by section 168 of 
the act, section 7211, G. C., that the county highway superintendent with the approval 
of the county commissioners or township trustees may construct and maintain watering 
troughs and drinking fountains along the public highways and contract with property 
owners to maintain the same. It is provided by section 170 of the act, section 7213, 
G. C., that where lands are entered for the purpose of constructing a temporary high­
way, the county highway superintendent may, with the approval of the county com­
missioners or township trustees, agree as to damages with the owners of such lands. 

All of the provisions referred to above are found in the chapter of the act relating 
especially to the powers and duties of the county highway superintendent, and they 
point unmistakably to the conclusion that the county superintendent is not author­
ized to make any contract binding upon the county unless such contract be author­
ized or approved by the county commissioners. I find no provision either in the 
chapter referred to or in any other part of the act which would warrant the conclusion 
that the le~slature intended to confer upon the r.onnty highway superintendent au­
thority to bind the county by any contract made by him and not authorized· or ap­
proved hy the county commissioners. 

Answering your question specifically, it is my opinion that the county highway 
superintendent has no authority under the Cass highway law to bind the county by 
any contract made by him and not authorized or approved by the county commis­
<;ioners. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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907. 

STATE HIGHWAY COMMISSIONER-CASS HIGHWAY L~W-COUNTY 
HIGHWAY SUPERINTENDENT-APPOINTMENT OF SUPERINTEN­
DENTS AND INSPECTORS SHOULD BE MADE UNDER SECTION 
1219, G. C., WHEN COUNTY SUPERINTENDENT HAS CHARGE OF 
STATE ROADS, OTHERWISE HIGHWAY COMMI~SIONER APPOINTS 
UNDER SECTION 1182, G. C. . 

In those counties in which the county highway superintendent has been designated 
to have charge of all highways, bridges and culverts, within his county under control of the 
state, such county highway superintendent has the authority under section 212 of the Cass 
highway law, section 1219, G. C., to appoint such superintendents and inspectors as are 
needed on state work, his action in the premises being subject to the approval of the chief 
highway engineer. 

In those counties in which some engineer other than the county highway superin­
tendent is designated to have charge of the construction, improvement, maintenance and 
repair of roads under control of the state, the state highway commissioner has the authority 
under section 175 of the Cass highway law, section 1182, G. C., to appoint the superin­
tendents and inspectors needed on state work. 

CoLUMBus, Omo, October 9, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of October 5, 1915, in which you state 

that the state highway department has been making appointments of inspectors on 
state road improvements under authority of the provisions of section 175 of the Cass 
highway law, section 1182, G. C., to the effect that the state highway commissioner 
may appoint such superintendents, inspectors. and other employes within the limits 
of appropriations as he may consider necessary to carry out the provisions of the chap­
ter relating to the construction, improvement, maintenance and repair of roads and 
bridges by the state highway department. You further state that your attention has 
been directed to the provision of section 212 of the Cass highway law, section 1219, 
G. C., to the effect that the county highway superintendent, with the approval of the 
chief highway engineer, may employ such superintendents and inspectors as may be 
necessary in the construction of a highway improvement, and you inquire as to whether 
the state highway commissioner or the county highway superintendent is to be re­
garded as the appointing officer of the above mentioned employes. 

A consideration of certain other provisions of the Cass highway law discloses 
that any conflict between the provisions referred to by you is only apparent, and that 
the provisions may be reconciled and effect given to both. 

The superintendents and inspectors referred to in both provisions are, of course, 
such superintendents and inspectors as are required on work carried on by the state 
highway department. Under the provisions of sections 139 and 142 of the act, being 
sections 7182 and 7185, G. C., the state highway commissioner may designate the 
county highway superintendent to have charge of all highways, bridges and culverts 
within his county under control of the state, or mt1y under certain conditions desig­
nate some other engineer. It is impossible to conclude that the legislature intended 
by section 1219, G. C., to provide that the county highway superintendent might 
employ superintendents and inspectors on state work in those counties in which some 
other engineer had been designated to have charge of all highways, bridges and cul:­
verts within such counties under control of the state. 

The provision of the section in question to the effect that the county highway 
superintendent may, with the approval of the chief highway engineer, employ super-



ATTORNEY GENERAL. 1947 

intendents and inspectors on improvements in the making of which the state partic­
ipates, must therefore be held· tD apply only in those counties in which the county 
highway superintendent has been designated to have <'harge of the highways under 
control of the state. 

Authority to employ superintendents and inspectors upon state work in those 
counties in which some other engineer is designated to have charge of the highways 
under control of the state must, therefore, be found in some other part of the act, and 
such authority is to be found in the provision of section 175 of the act, section 1182, 
G. C., to the effect that the state highway commissioner may appoint such superin­
tendents, inspectors and other employes within the limits of appropriations as he may 
consider necessary to carry out the provisions of law relating to the· construction, 
improvement, maintenance and repair of roads and bridges by the state highway 
department. 

It is therefore my opinion that in those counties in which the county highway 
superintendent has been designated to have charge of all highways, bridges and cul­
verts within his county under control of the state, such county highway superinten­
dent has the authority to appoint such superintendents and inspectors as are needed 
on state work, his action in the premises being subject to the approval of the chief 
highway engineer. In those counties in which st>me engineer other than the county 
highway superintendent is designated to have charge of the construction, improve­
ment, maintenance and repair of roads under control of the state, the state highway 
commissioner has the authority to appoint the superintendents and inspectors needed 
on state work. 

908. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ROADS AND HIGHWAYS-STATE HIGHWAY COMMISSIONER-WHERE 
CONTRACT NOT COMPLETED ON DAY FIXED BY TERMS OF 
CONTRACT-PART OF INCOMPLETED WORK RE-LET TO SAID 
CONTRACTOR AND REMAINING PART COMPLETED BY HIGHWAY 
DEPARTMENT-SAME APPROVED. 

When a contractor fails to complete the work included in a contract with the state 
highway commissioner on the day fixed for such completion by the terms of said contract, 
the state highway commissioner may re-let a part of the uncompleted work to said con­
tractor and complete the remaining part of said work through the forces of the state high­
way department. 

CoLUMBUs, OHIO, October 9, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-In your letter of September 14th, you request my opinion as fol­

lows: 

"I am submitting herewith contract between the State of Ohio and 
The Adams Bros. Contracting Company. 

"The agreement to which we wish to call your especial attention is 
headed-'Proposal for Repairs,' and is as follows: 

" 'The undersigned further propose to furnish aU material, all the 
tools, and do all the work necessary for the repair of bridges, culverts, masonry 
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and drainage structure (approximate estimate of cost of such repairs beiug 
84, 700.00), in accordance with the plans and specifications for such repairs 
for a sum equal to the cost to us for the labor and materials plus 20 per cent. 
of said cost.' 

"This proposal is signed by The Adams Bros. Contracting Company. 
Work was commenoed under this contract and the sum of approximately 
85,500.00 expended in an effort tmvard the completion of the work, but only 
two-thirds of the repairs have been completed, and partly owing to the fact 
that the contractor has not been prosecuting the work economically, the 
state highway department desires to place the work under its own direct 
control. 

"Under date of August 25th, this department wrote The Adams Bros. 
Contracting Co. as follows: 

" 'Regarding the repair of the old stone bridges on the national road 
in Behnont county, would say that our funds, as appropriated for this work 
under your contract, were all exhausted some time ago. 

"'I now deem it advisable to continue this work through the forces of our 
own department. Inasmuch as the amount of money required to complete 
the improvement is indeterminate we will not hold you for the completion 
of the force account structures, but will do this work ourselves. 

"'In carrying on your contract we will expect not to hinder you in doing 
our work,· and request your co-operation that both forces employed on the 
improvement may go forward as rapidly as possible.' 

"The answer of the contractor is dated September 4th, and is also quoted 
below: 

"'We understand from your recent letter that your department claims 
the right to use your own men in making repairs to bridges and culverts, etc., 
on our portion of this improvement. 

"'Our claim is that your department has not this right. Under our in­
terpretation of our contract we have contracted to do this work on force ac­
count and are to receive 20 per cent. profit. If your department in..'tists on 
doing this work, we shall claim our profit. 

" 'Before anything is done in this regard, would like to have a talk v.rith 
you. Please let us hear from you and Jet us know when and where we could 
see you.' 

"With the return of the attached contract, I shall he pleased to have 
your opinion as to what the rights of the state highway department are with 
relation to this contract, and whether or not it is necessary for the depart­
ment to pay The Adams Bros. Contracting Co. any percentage of the total 
cost of the work if completed by force account by the state highway de­
partment." . 

The contract in question contains the following provision: 

"The party of the second part further covenents and agrees that the 
following papers shall be bound with, and be an essential part of this contract: 
Notice to contractors, instructions to bidders, specifications, p~oposal for the 
work and bond for performance of the contract.'' 

In the notice to contractors the date fixed for the completion of said contract was 
August ·1, 1915. 

Under the head of "Instructions to Bidders" I find the following: 

"Should the contractor fail to complete the work herein contracted for 
on or before the date agreed upon as mentioned elsewhere in this contract, 
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or a later date set by the commi.ssioner us hereinufter provided, he llhall bf~ 
liable for, and shall pay to the state, an amount of money equal t<l that which 
shall have been paid as salaries, wages and expenses to the person or persons 
employed by the state in engineering, superintending and inspecting the work 
from the above named date for completion until the same shall actually be 
completed and accepted. 

"If the commissioner decides after due investigation that causes over 
which the contract<lr had no control delayed the completion of the work on 
or before the date specified, the commissioner may grant an extension of 
time for the completion of said work, but such extension of time shall not 
relieve the bond annexed to this agreement or the sureties thereon from any 
of the obligations therein expressed. 

"If the contractor has not commenced, or carried forward with reason­
able progress, or is improperly performing, or has abandoned, or fails, or refuses 
to complete the work under the provisions of this contract, the state high­
way commissioner may re-let the work or he may complete the same by 
force account, and in either case the highway commissioner may deduct the 
cost and expense thereof from any moneys that may be due or become due 
such contractor, and if there is not sufficient moneys due the contractor to pay 
for said work, the highway commissioner shall require the contractor or his 
bondsmen to pay for it." 

It appears, however, from the statement made in your letter to The Adams Bros. 
Contracting Company, that it is your desire that said company shall complete all of 
the work included in items 1 and 2 under the head of "Proposal for the Work," and 
relating to the paving of the roadway proper and to grading said roadway and con­
structing new masonry structures, etc., as outlined in said items, and that only the 
work of completing the repairs of the existing bridges, culverts, masonry and drain­
age structures shall be taken over by your department and completed by force account. 

I do not think you would have the right to take over a· part of the work which 
is included in said contract and which was not completed on August 1, 1915, and at 
the same time permit the contracting company to complete the remaining part of 
said work according to the terms of said contract. 

As I view it, this would have the effect of granting an extension of time to the 
contracting company and would recognize said contract as in full force and 
effect as to the part of the contract to be completed by said company and 
would give to said company the right to complete the repair work in ques­
tion according to the terms of said contract, and in case said company would permit 
your department to complete said repair work by force account it would still be en­
titled to its percentage of profit according to said terms of said contract. Said com­
pany would, of course, be liable to the state for an amount of money equal to that 
which would be paid as salaries, wages and expense3 of the person or persons employed 
by the state in engineering, superintending and inspecting the work from said date of 
August 1st until the same would be actually completed and accepted, and said ex­
tension would not relieve said company or the sureties on its bond from any of the 
obligations therein expressed. 

Replying to your question, I am of the opinion that, unleFs you have granted an 
extension of time to said contracting company for the completion of the aforesaid 
contract, you have had the right since said date of August 1, 1915, to take over the 
work included in said contract and not completed on said date according to the terms 
of said contract and to re-let said work or complete the same by force account, and in 
either case, to deduct the cost and expense thereof from any moneys that may be due 
or become due said company, and if there should not be sufficient moneys due said 
company to pay for said work you could require said company or its bondsmen to 
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make up the deficit. On the other hand, I am of the opinion that by permitting said 
eompany to complete the work of paving the roadway proper and of gr2ding said road­
way and constructing new masonry structures you would thereby grant an extension 
of time to said company, and i£ said company permitted you to finish the afore­
said repair work it would still be entitled to its profits according to the terms of said 
contract, subject, however, to the claim of the state for the additional expense caused 
by the delay in the completion of said contract after date of August 1, 1915. 

However, your plan for completing the wmk may be realized by re-letting that 
part of said work included in said contract in said items 1 and 2, above referred to, 
which remains uncompleted, to The Adams Bros. Contracting Company. The re­
pair work in question may then be completed through the forces of your department. 

909. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

CHATTEL LOAN LAW-LICENSEE CAN ONLY .MAINTAIN ONE PLACE 
OF BUSINESS-CENTRAL LOAN COMPANY, DAYTON, OIDO. 

A licensee, under sections 6346-1, et seq., G. C., can only_ maintain one place of business 
}or the purpose of conducting or assisting in such licensed business. 

The Central Loan Company holding a license to carry on a chattel loan business at 
Dayton cannot, under authority of such license, make loans or renewal of old loans, at 
Piqua; nor can it maintain a place of business at Piqua for collecting such loan.~. 

CoLuMBus, Omo, Oct. 11, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-I have your letter of October 2, 1915, requesting my opinion as follows: 

"Columbus, 0., Oct. 2, 1915. 

"DEAR Sm:-We are in receipt of the following enquiry: 

"'Dayton, 0., Sept. 25, 1915. 

"'State Banking Department. 
" 'GENTLEMEN:-For several years we have· maintained an office for 

making chattel loans at both Dayton and Piqua, Ohio. 
'· 'We have secured our license to continue business at Dayton, but 

we have decided to close our Piqua office, therefore, we have not applied for 
license in that city. 

"'We have about twenty-five accounts in Piqua that are past due, and 
we want to renew the balance on them for a period of about four months. It 
is our intention to make the renewals from the Dayton office, as we have 
a number of other accounts at Piqua still unpaid, but whicli will be paid at the 
Piqua office until closed. · 

"'We do not intend to make any new loans at that place whatever. 
" 'The writer of this letter called on your department at Columbus, Ohio, 

Sept. 23rd, and I refer you to Mr. F. R. Ambrose, as he will remember our 
conversation. 
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"'.Kindly advise as quickly as possible if the loans we wish t-o renew can 
be made from the Dayton office and collected at our former Piqua office, until 
paid. The said loans are not to run over a period of four months. 

"'[Signed] CENTRAL LOA." CO:\IPAXY.' 

".Kindly render us your opinion on the above question at your earliest con­
venience, and oblige, 

Section 6346-1 of the General Code (106 0. L., 281), so far as applicable to the 
question under consideration, is as follows: 

"It shall be unlawful for any person, firm, partnership, associ.:\tion or 
corporation, to engage or continue, in the business of making loans on plain, 
endorsed, or guar,mteed notes, or due bills or otherwise, o,. upon the mortgage 
or pledge of rhattels or personal property of any kind, " * " at a charge 
or rate of interest in excess of 8 per cent .. per annum, including all charges, 
without first having obtained a license so to do from the superintendent of 
banks, and otherwise complying with the provisions of this act. * * *" 

Although it is not so stated in the letter of the Central Loan Company, I assume· 
that it is engaged in the business of making chattel loans at a charge or rate of interest 
in excess of 8 per cent. per annum. 

By virtue of the language above quoted, the legislature has made it unlawful 
"to engage, or continue, in the business of making loans" of certain kinds, and at a 
rate of interest in excess of 8 per cent. per annum without first securing a license and 
complying with certain restrictive and regulatory provisions of that and other sections 
of the act known as senate bill No. 7, (106 0. L., 281), of w·hich said section 6343-1 
is a part. 

Apparently all of the restrictive anrl regulatory provisionR of the act have been 
directed toward the loaning end of the business, and the legislature seems to lmve 
deemed it unnecessary to restrict or regulate the manner or method of making collections. 

It therefore follows that an individual or company, whiC'h prior to the taking 
effect of senate bill Xo. 7 had'made a valid loan·of the kind and character sought to 
be regulated by the act, may continue to make collections upon such old loans until 
the same are fully paid without the necessaty of securing a license. Such individual 
or company cannot, however, without first securing a license and complying with the 
provisions of said act make new loans or a renewal of the old loans without first securing 
a license. · 

In view of the fact that the Central Loan Company may lawfully continue to make 
collections upon loans made in Piqua under its old licei\Se until such loans arc fully 
paid, I am at a loss to understand why they desire to make a renewal of said loans from 
their Dayton office, unless it be for the purpose of securing the inspection charge per­
mitted under section 6343-5 of said act. 

Section 6343-3 of the General Code (106 0. L., 282), is, in part, as follows: 

"Application for a lieem;e shall Htate fully the name or names, and address 
of the person or corporation * * * and the location of the office or place 
of business in wlJch the bu~ines<s is conducted, * * * such license shall 
be kept posted in :t <"Onspieuous place in the office where the bu~ine~s is trans­
acted * * * and not more than one office or place of busincHs ~hall be 
maintained under the same 'license. * * *" 
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Under the language of this section, a licensee must state in the application for a 
license "the location of the office or place of business in which the business is conducted," 
and "not more than one office or place of business shall be maintained under the same 
license." 

The Central Loan Company cannot, therefore, under its license to conduct such 
business at Dayton, make new loans or renewal loans at Piqua, or, by virtue of its 
Dayton license, maintain a place of business at Piqua either to assist in securing loans 
or renewals or to make collections upon any such loans or renewals. It cannot make 
new loans or renewals at any place other than its place of business at Dayton, nor 
can it maintain a place of business at any other place to make collections upon such 
new loans or renewals or to otherwise assist in any manner in the operation of any 
business undertaken under authority of its Dayton license. 

Therefore, specifically answering the question asked by the Central Loan Com­
pany, it cannot, under the Dayton license, make renewal of Piqua loans and maintain 
a place of business at Piqua for the collection of such loans. It may, however, without 
securing a license to operate at Piqua, continue making collections upon its old Piqua 
loans made under authority of its former Piqua license, until such loans are fully paid, 
and, for that purpose alone may maintain a place of business at Piqua. 

910. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE, VILLAGE OF 
WESTERVILLE, OHIO. 

CoLUMBUs, Omo, Oct. 11, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

In Re: Bonds of the village of Westerville, 0., in the aggregate amount 
of $23,000.00, dated July 1, 1915, healing interest at the rate of 5 per cent. 
per annu"m, payable semi-annually, and consisting of three separate issues as 
follows: 

87,500.00 of special assessment bonds for the improvement of Vine street in said 
village, being fifteen (15) bonds of $500.00 each, payable at stated times between 
October 1, 1916 and October 1, 1925. 

812,500.00 of special assessment bonds for the improvement of West Homes street 
in said village, consisting of twenty-five (25) bonds of $500.00 each, payable at stated 
times between October 1, 1916 and October 1, 1925. 

88,000.00 of special assessment bonds for the improvement of Winter street in 
said village, consisting of six bonds of 8500.00 each, payable at stated times between 
October 1, 1916, and October 1, 1925. 

I have examined the transcript of the proceedings of council and other officers 
of the village of Westerville relative to the authorization and sale of the above bonds, 
and I am of the opinion that the same are being issued for a purpose authorized by 
law; that the proceedings of said council and other officers, as shown by the transcript. 
have been re!!;ular and in conformity 'vith statutory provisions; and that proper pro 
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vision has been made to pay any deficiency which might result from a failure to collect 
from the property owners assessed for said improvement an amount sufficient to pay 
said bonds with interest as they severally become due. 

I therefore certify that said bonds when properly drawn, executed and delivered 
will constitute, in the hands of legal holders thereof, valid obligations of the village of 
Westerville. 

As no form of the proposed bonds and coupons was submitted with the several 
transcripts for my examination, I suggest that when they are delivered that they be 
lubmitted to me for further examination as to form and execution. 

911. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

FORT MEIGS PARK COMMISSION-CONSTRUCTION OF A BOULEVARD 
IN THE FORT-SECTION 2314, G. C., NOT APPLICABLE-C0:;\1-
MISSION SHOULD ADVERTISE FOR BIDS. 

CoLUMBus, Omo, Oct. 11, 1915. 

MR. W. H. RHEINFRANK, Secretary, The Ft. Meigs Park Commission, Perrysburg, Ohio. 
DEAR Sm:-Your telegram of October 8, 1915, is received as follows: 

"Under section 2314, General Code, can the Fort :\1eigs park commission 
construct a boulevard in the fort costing over three thousand ·without four 
weeks advertising. If negative, can they legally subdivide the contmcts 
for this work to bring each contract under three thousand. Would appreciate 
early response." 

In reply to your foregoing inquiry I beg to say that said section 2314, G. C., does 
not include the improvement described therein because said section applies only to 
the erection, alteration or improvement of a state in~titution or building. The mem­
orial and property of the state at Fort :\Ieigs under your control is not an institution 
or building within the terms of this gtatute. 

However, the sundry appropriation bill, 106 0. L., 834, which carries the appro­
priation for the improvement you contemplate, provides in section 2 thereof that: 

"The monies herein appropriated shall be paid upon the approval of a 
special auditing committee coDBisting of the major appointee authorized by 
section 270-5 of the General Code, commonly known as the budget com­
missioner, the attorney general, the auditor of state, the chairman of the 
finance committee of the senate and the chairman of the finance committee 
of the house of representatives. Such auditing committee is hereby authorized 
and directed to make careful inquity as to the validity of each and every 
claim herein made and pay only so much thereof as may be found to be correct 
and just." 

The special auditing committee referred to in the above quoted section is pro­
vided for by section 4 of the general appropriation bill as found in 106 0. L., 825. 
As it is specially provided in section 6 of said general appropriation bill that all vourhers 

25-Vol. II-A. 0. 
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shall show that competitive bids were secured, "unless otherwise provided by Jaw; 
or unless in the judgment of the board provided in section 4 herein, it is impracticable 
because of the peculiar nature or location of the work to be done, in which case the 
above mentioned board may in writing authorize the department affected to proceed 
to do the work, or that it was an emergency purchase," it would seem advisable and 
the better way to advertise for bids in order to meet any criticism or exception that 
might be made by said auditing committee because of your failure so to do. In view 
of the requirements in the general appropriation bill to which your attention has been 
call~ I would respectfully suggest that you regard this advice as imperative. 

912. 

Respertfully, 
EDWARD c. 'TURNER, 

Attorney General. 

BOARD OF ADMINISTRATION-BIDS CALLING FOR CERTAIN IM­
PROVEMENTS AT VARIOUS STATE INSTITUTIONS RECEIVED 
PRIOR TO LENGTH OF TIME REQUIRED BY STATUTE-SAID 
CONTRACTS DISAPPROVED-STATUTE PROVIDES THAT BIDS 
SHALL NOT BE OPENED UNTIL EIGHTH DAY AFTER FOURTH 
AND LAST PUBLICATION AND NOTICE SHOULD SO STATE. 

Uruler section 2317, G. C., bids shall not be opened until the eighth day after the fourth 
and last publication, and the notice should so state. 

CoLUMBus, Omo, October 11, 1915. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-Under date of October 5th, your board submitted to this de­

partment all the bids received on nine automatic side-feed, self-deaning stokers for 
the Institution for the Feeble Minded; also affidavits and proofs of publication, and 
copies of contract between your board llnd the Detroit Stoker Company, of Detroit, 
Michigan, the low bidder. 

On said date you likewise submitted all bids received by your boarrl on two 400-
H. P., side-feed, self-cleaning automatic stokers for the Ohio Hospital for Epileptics, 
at Gallipolis, Ohio; also three copies of contrart between your board and the American 
Foundry & Casting Company, of Dayton, Ohio, the low bidder; and affidavits and 
proofs of publication from the Gallipolis Bulletin and the Cleveland Leader relative 
thereto, and advised me that the affidavits and· proofs of publication from the Cin­
cinnati Enquirer, Toledo Blade and Columbus Dispatch were on file in the office of the 
auditor of state. 

On the same day you submitted to this department all the bids received by your 
board on two 400-H. P. water tube boilers for the Ohio Hospital for Epileptics, and 
copies of contract between your board and the Union Iron Works, of Erie, Pennsyl­
vania, the low bidder; the same affidavits and proofs of publication relative to stokers 
being likewise submitted in regard to the water tube boilers. · " 

You further advised me that all the bids were opened on Friday, September 10, 
1915, at two p. m., as advertised, and all the contracts awarded September 27, 1915. 

All of the advertisements hereinbefore referred to were begun on the 19th day of 
August and· appeared on said date and the following dates: August 26th, September 
2nd and September 9th. 
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Section 2317 of the General Code, requires notices to be published "weekly for 
four consecutive weeks next preceding the day named for awarding the contract." 

In an opinion rendered to Ron. 'John E. l\IcGilvrey, president of Kent State 
Normal School, Kent, Ohio, under dAte of August 19, 1915, I advised in reference to 
section 2317 as follows: 

"Said section requires the notice for bids to be published weekly for 
four consecutive weeks next preceding the day named for awarding the 
contract. This has not been done in this case. The earliest advertisement 
made in this case was on the 25th day of May, which was on Tue~ay, lmd 
called for the opening of bids on June 19th, or twenty-three days prior to the 
opening of the bids. If the word 'weekly' i<s to be considered as a calendar 
week, four full weeks have not elapsed prior to the awarding of the contract. 
If the word 'weekly' is to be considered as any period of seven consecutive 
days, the first insertion of the advertisement was not twenty-eight days prior 
to the opening of the bids. In either interpretation the law has not been 
complied with. Therefore, I am of the opinion that contracts caimot be 
awarded under the advertisements made in this matter." 

While it is true that in such opinion I stated that four consecutive weeks had not 
elapsed "prior to the awarding of the contract," yet from the context in which it is used 
it is apparent that such language should be read "prior to the day named for awarding 
the contract." 

In the case in question, the advertisement has not been made in accordance with 
the provisions of section 2317, G. C. 

If the word "weekly" is to be considered as referring to a calendar week, then 
· the four weeks next preceding the day named for opening the bids would have been 

the week beginning August 29th; the week beginning August 22nd; the week be­
ginning August 15th; the week beginning August 8th. There was no advertisement 
during the week beginning August 8th. 

If the word "weekly" is to be conside1ed as any period of seven days next pre­
ceding the day named for opening the bids, the first advertisement should have been 
on August 12th. 

However, a careful consideration of section 2317, G. C., and the cases bearing 
upon the question of legal advertisement clearly convinces me that the language of 
section 2317 requires that bids shall be received up to the eighth day after the fourth 
and last publication, and that the notice should specify a date not earlier than eight 
days after the last publication as the date upon which bids will be received. 

The law not having been complied with as to the time of advertising required by 
section 2317, G. C., I am unable to approve the contracts made on bids received under 
t.he advertisements. 

I am this day returning to you all papers submitted in the above matters. 
Respectfully. 

EDWARD c. TURNER, 

Attomey General. 
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913. 

COUNTY BOARD OF EDUCATION-THE ONLY UNION OF SCHOOL 
DISTRICTS WHICH MAY BE CONTINUED AS A SEPARATE DIS­
TRICT FOR SUSPENSION PURPOSES-UNION OF DISTRICTS PRIOR 
TO REPEAL OF SECTION 7705, G. C., FOR IDGH SCHOOL PUR­
POSES-WHEN DISTRICT SUPERINTENDENT HAS NOT BEEN 
APPOINTED IN MANNER PROVIDED BY SECTION 4739, G. C.-
COUNTY BOARD MAY ACT. . 

1. The only union of school districts which may be continued as a separate district 
for supervision purposes under authority of section 4740, G. C., as amended in 106 0. L., 
439, is that union of districts which, prior to the repeal of section 7705, G. C., by the act 
of the general assembly passed in 1914, were united for high school purposes and employed 
a superintendent, and which now maintains a first grade high school. 

2. Whenever for any cause a district superintendent has not been appointed by 
September 1st in the manner provided by section 49'39, G. C., as amended in 104 0. L., 
140, the county board of education, acting under authority of section 4741, G. C., as amended 
in 104 0. L., 141, shall appoint such superintendent for a term of one year. 

CoLUMBus, Omo, Oct. 12, 1915. 

HoN. JAMES P. WooD, JR., Prosecuting Attorney, Athens, Ohio. 
DEAR Sm:-I have your letter of September 11th, which is as follows: 

"I am in receipt of your favor of September 9, in which you enclose copy 
of opinion No. 463 in answer to my lette1 of September 3. This opinion 
was of very great assistance to me in clearing up the apparent ambiguities 
in section 4740, 104 0. L., 141, as amended 106 0. L., 398 and 439. How­
ever, the exact question with which our county board of education is con­
fronted was not considered in that opinion. May I not ask for your further 
consideration of the following: 

"In your opinion No. 463, at page 9, is the following: 'However, there 
is no objection to the board of education of such a school district, anticipating 
an application to the county board of education, entering into negotiations 
with a suitable pet son to act as part time superintendent and teacher, under the 
provisions of section 4740, and the making of complete arrangements, subject 
only to the making of the application and the establishment of the district as a 
separate supervision district after aenate bill No. 323 goes into effect.' In 
another part of the opinion you str.te that senate bill No. 323 will not be in 
effect until September 2, 1915. In the case under consideration the elertion 
of a superintendent by the 'union of districts occurred August 31, an appli­
cation for exemption was made to the county board of education on the 
same day, a·nd Wa.:J subsequently renewed, to wit, on Septembet 9. I concur 
in your opinion that senate bill No. 323 was not in effect until September 2, and 
therefore the application made on Augu~t 31, wa~ ineffectual. This being 
true, was there not a vacancy in the original supervision district on September 
1st; and did not the county board of education, by virtue of 'lection 4741, 104 
0. L., 141, legally appoint a district superintendent for the entire super­
vision district on that date? If such appointment was legally made, will the 
application by the 'union of districts' to the county board of education, made 
subsequent to September 2 and before September 10, have the effect of elim­
inating the exempted district from the supervision of the district superintendent 
appointed by the county board of education on September 1? 
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"There are at present two pe1sons claiming the right to act as superinten­
dent for this 'union of district~,' one elected by the boards of education in 
said district and another appointed by the county board for the entire super­
vision district.. I would be very glad to have the benefit of your opinion in de­
termining which person is the legally elected superintendent." 

In your letter of ~eptembet i!rd you stated that in June, 1915, your county board 
of education, acting under authority of section 4738, G. C., as amende:! in 106 0. L., 
396, divided the county district into supervision dishicts; that in one of said super­
vision d;stricts, containing a village district and three rural districts, the presidents 
of the hoards of education of said dist~cts failed to elect a district superintendent 
as they were authori.ied and required to do under provision of section 4739, G. C., 
a'! amended in 104 0. L., 140, and that on September 1, 1915, the county board, act­
ing under authority of section 4741, G. C., as amended in 104 0. L., 141, appointed 
a. superintendent for the term of one year. You further stated that on August 31, 
1915, the boa'rds of education of the village district rnd on<' of the 1 ural districts, above 
referred to, purporting to act under authority of section 4740, G. C., as amended in 
lOll 0. L., at page 398, and as again amended at page 439, filed with the eounty board 
of education a copy of a resolution adopted by the two boards of education, which 
resolution recited that said districts had united for high school purposes; that a first 
grade high school was maintained therein; that said district employed a superin­
tendent, and that said boards of education desired that said union of districts be con­
tinued as a separate district under the direct supervision of the county superintendent. 

Before considering the question as to whether or not the proceedings of the county 
board of education were valid, I deem it advisable to first consider whether the boards 
of education of the village and rur'l.l districts referred to in your inquiry had authority 
on August 31, 1915, to unite for high school purposes and employ a superintendent. 

The answer to this question is found in the opinion No. 463 of this department, 
referred to in your letter, in which opinion consideration was given to the provisions of 
section 4740, G. C., as amended in 104 0. L., 141, as amended in 106 0. L., 398, and as 
again amended in 106 0. L., at page 439, taken in connection with the repeal of the 
provisions of section 7705, G. C., and the amendments to certain statutes relating to 
school organization and control as made by the general assembly in 1914. 

Without quoting from that part of said opinion most pertinent to your inquiry, 
· I think said opinion taken as a whole makes it cle1r that while the village and rural 

districts in question had the authority on August 31, 1915, to unite for high school 
purposes undet provision of section 7669, G. C., as amended in 104 0. L., 229, which 
section provides in part: 

"The boards of education of two or more adjoining rural school districts, 
or of a rural and village school district, by a majority vote of the full mem­
bership of each board, may unite surh districts for high school purposes," 

the boards of education of Aaid districts comprising such "union of districts" were 
without authority to employ a superintendent for said union of districts, such authority 
having been taken away by the repeal of those provisions of the statute granting such 
authority. (See page 4 of said opinion). 

The only union of districts that may continue as a separate district for super­
vision purposes under authority of section 4740, G. C., as amended in 106 0. L., 439, 
which provides in part: 

"Any village or rural school district or union of school districts for high 
school purposes, which maintains a first grade high school and which employs 
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a superintendent, shall upon application to the county board of education before 
September 10, 1915, or before June 1st of any year thereafter, be continued as 
a separate district under the direct supervision of the county superintendent," 

is that union of district.'!, which, prior to the repeal of section 7705, G. C., by the act 
of the general assembly passed in 1914, was united for high school purposes under 
authority of sections 7669, et seq., of the General Code as then in force, and employed 
s superintendent and which now maintains a first grade high school. 

It follows, therefore, that the statements made in the third paragraph on page 
5 of the aforesaid opinion must be modified to conform with the above limitation. 

I am of the opinion, therefore, that inasmuch as the union of districts above re­
ferred to could not. comply with that part of section 4740, G. C., as amended, and as 
above quoted, said union of districts could not continue as a separate district for super­
vision purposes under authority of said amended section, and the action of the boards 
of education of the districts comprising such union of districts, in employing a super­
intendent, was without authority in law and of no legal effect. 

Coming now to a consideration of the question as to whether or not the proceedings 
of the county board of education were valid, I call your attention to the fact that 
section 4738, G. C., as amended in 106 0. L., 396, did not become effective until August 
26, 1915. In the opinion hereinbefore referred to it was held that the provisions of 
said section 4738, G. C., as amended, are mandatory, and that the action of the county 
board of education required by said section must be taken after said date of August 
26, 1915, and before the opening of the school year. 

I am of the opinion, however, that, inasmuch as the action of the county board of 
education, in June, 1915, was taken after the passage of the act amending said section 
4738, G. C., and in contemplation of the probable going into effect of said amended 
section, the action of said county board in appointing a district superintendent for the 
supervision district, above referred to, was a sufficient ratification of their former 
action re-districting the county district for supervision purposes and that the pro­
ceedings of said county board ::Jre therefore valid. It follows that the appointment 
of the district superintendent was lawfully made by s~id county board under authority 
of section 4741, G. C., as amended in 104 0. L., 141, which provides that "whenever 
for any cause in any district a superintendent has not been appointed by September 
1st, the county board of education shall appoint such superintendent for a term of 
one year." 

Rt>spectfully, 
EDWARD C. TURNER, 

Attorney General. 
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914. 

COUNTY COMMISSIONERS-CONSTRUCTION OF SEWERS OUTSIDE 
OF l\illl\~CIPALITIES-8ANITARY EKGINEER CA...'\NOT BE PAID 
OUT OF COUNTY FUNDS-cOST OF CONSTRUCTION KOT PAY­
ABLE BY CERTIFICATE OF INDEBTEDJ\'ESS TO BE TAKEN UP 
BY BONDS ISSUED AT C0:\1PLETION OF IMPROVEMENT. 

In proceedings under act found in 103 0. L., 734, .~eel~ 6602-1 to 6602-9e, G. C., 
an engineer cannot be paid out oj county funds, to be subsequently reimbursed from money 
raised under said act. 

In such proceedings it is not legal to pay for cost of construction, as the work pro­
gresses by certificates oj indebtedness authorized by section 6602-6; G. C., to be taken up 
by bonds issued under said section to cover entire cost at completion oj the improvement. 

CoLUMBus, Onw, October 12, 1915. 

RoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 
DEAR Sm:-Under date of August 30, 1915, you submitted for my opinion the 

following: 

"I desire an opinion from you upon the authority of the county com­
missioners to finance the construction of a sewer, under the act providing 
for the construction of sewers outside of municipalities, 103 0. L., 734. 

"A petition for such an improvement has been filed in this county; and, 
under the provisions of the act, the first duty of the county commissioners 
is to employ a sanitary engineer for the preparation of plans, etc. The act 
provides for the paying of the engineer out of funds taised by assessment 
upon property benefited, in anticipation of which. money may be borrowed 
eitl1er upon bonds or certificates of indebtedness. Can such engineer be 
paid out, of county funds, to be subsequently reimbursed from the money 
raised under the act, or must the funds for the preliminary expenses be first 
raised as so pwvided? Can the construction of the improvement be paid 
for as the work progresses by certificates of indebtedness, authorized by 
section 6 of the :Jct, such certificates being·issued to mature in a short time; 
and then, at the completion of the work, bonds be issued to cover the entire 
cost, including tlle taking up of the certificates? 

"Unless the engineer and preliminary work can be paid for either .out of 
county funds to be reimbursed or by certificates of indebtedness to be after­
wards taken up by bonds, I am unable to see how the improvement can be 
started, since the first requisite is the engineer and his plans. If the work 
can be financed 9long the line suggested in my second question, the improve­
ment could be started as soon as the plans are prepared, and paid for as the 
work progresses; a saving of both time and interest on bonds." 

The statute to which you refer, found in 103 0. L., 734, is entitled: 

"An act authorizing the county commissioners of the several counties 
of the state for the benefit of public health, convenience, or welfare, to con­
struct, maintain, 1epaii and operate sewer improvements and sewage treat­
ment works outside of munir.ipalities, and to repel'! certain sections of the 
Gener:Jl Code," 

and the Code numbers given thereto are sections 6602-1 to 6602-9e. 



1960 ANNUAL REPORT 

Section 6602-1, G. C., provides that the county coiiUIUssioners may, by reso­
lution, lay out and establish one or more sewer districts within that portion of their 
respective counties, that lie within three miles of and outside of any incorporated 
municipality, and provides further, that the county cominissioners may employ a 
competent sanitary engineer for the purpose, and in counties of over 100,000 they 
may create an engineering department. 

Section 6602-2, G. C., provides that whenever the county cominissioners declare 
the neressity of the construction, maintenance, repair, or operation of a sewer im­
provement, mentioned in section 1, and declare said improvement is for the purpose 
of drainage, etc., 0'" when a petition, signed by the freeholders of the majority of t'he 
acreage in a sewer district petition, or when a petition signed by the owners of the 
majority of foot frontage of a proposed local or lateral sewer improvement, then the 
commissioners shall prepare the necessary plans, specifications and estimates and 
"as soon thereafter as possible the board of county cominissioners shall declare by 
resolution, the necessity for making such improvements," which resolution shall con­
tain a statement showing whether said sewer improvement is intended to be main, 
district, or intercepting sewer, the location, etc., a reference to the plans and spec­
ifications, the place where the same are on file, "the mode of payment of the cost and 
expense of the construction of said improvement, and a description of the lots or par­
cels of land and other property within said district to be assessed for the payment of 
a part or the whole of the cost ancl expen~e of construction and maintenance of said 
improvement to be paid by assessments." It further provides for the publication of 
a copy of said resolution and the posting thereof. 

Section 6602-3, G. C., provides that after the expiration of ten days, after the 
completion of said publication and posting of said resolution, the board shall determine 
whether to proceed, and if it decides to p>:oceed, a resolution for tb:J.t purpose to be 
known as the "Improvement resolution" shall be passed by the board. It is pro­
vided that said resolution shall contain "a statement of the district or part thereof 
for which the proposed improvement is to be made, the character of materials to be 
used, a refe,rence to the plans, specifications and estimates, and mode of payment of 
the cost and expenses of the construction and maintenance of the proposed improve­
ment and the resolution may provide for assessing any or.all of the cost and expense 
of such improvement to be paid by assessment upon the lots, lands, and other real 
property in such district as may be sperially benefited thereby." · 

Section 6602-8, G. C., provides as to what may be included as costs, in the fol­
lowing language: 

"The cost herein provided for in addition to the amount of money paid 
or to be paid for the construction, maintenance, repair, or operation, of any 
such improvement may include the cost of publication and posting of all 
resolutions or notice!', the cost of inspection, interest on bonds issued in an­
ticipation of the collection of said assessments and the cost of making said 
assessments, as well as for any money paid for the condemnation or purchase 
of land or right of way for any such improvement, and the compensation of 
the senitary engineer in making plans and specifications for and superintending 
the construction, maintenance or repair of any such improvement, and for 
any other expense necessary and proper for the construction, maintenance,­
repair, or operation of such improvements." 

It is clear, therefore, that the cost of the improvement may include all of what 
has been foregoing stated. 

Under section 6602-5, it is provided: 

"The county shall pay such part of the co3t and expense of the improve­
ment, maintenance, repairs and operation for which special assessments 
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are levied as the board deems just, but such part shall be not less than two 
per cent. of all such cost and expense and in addition thereto the county shall 
pay the cost of intersections." 

The first part of section 6602-5, G. C., provides as follows: 

"If it deems expedient, the board of county commissioners may, by res­
olution, assess the rea.l estate as provided in the improvement resolution, 
and cauae such assessment to be collected, or at their option may i~sue bonds 
in anticipation of the collection of such assessments before the work is done 
or contracted for. Or the board of county commissioners may, at its option, 
defer such assessment until the work is completed, and then upon the certifi­
cate of the sanitary engineer in charge showing the completion of the work, 
by Iesolution assess the real estate as provided in the improvement resolu­
tion." 

It is also provided that the assessment shall be payable in annual installments 
not exreeding ten in number. 

Section 6602-6, G. C., provides as follows: 

"For the purpose ot paying a part or the whole of the cost and expense 
of the construction, maintenance or repair or operation of any such improve­
ment, or for the purpose of paying the sanitary engineer provided for under the 
provisions of this act, and for paying for his assistants and of all his other 
necessary expenses, the board of ·ounty comnrissioners may borrow money 
at a rate of interest not exceeding six per cent. per annum on certificates of in• 
debtedness to be signed by its president and clerk; such certificates of indebted­
ness shall be made payable at a time not more than five yeers from their date, 
ur the board of county commissioners may issue : nd sell county bondt as other 
county bonds a1e sold to pay the whole or part of the cost of the construction, 
maintenance, 1epa.ir or operation of my such improvement, and to pay the 
sanitary engineer p10vided for under the provision of this act and for paying 
his assistants, and all his other necessary expenses. Said bonds shall be 
signed, issued and sold as other county bonds are signed, issued and sold, and 
shall run for a period or periods not exceeding eleven years from their date, 
and shall not bear a greater wte of intereEt than six per cent., said bonds 
sh:Jll express upon their face the object for which they were issued, and shall 
be sold for not less than par and accrued interest. 

"The board of county comnrissionerA may levy taxes in addition to all 
other taxes authorized by law to pay such certificates of indebtedness and 
the interest thereon, or such bonds and interest the1eon. Such levy shall be 
subject to all the limitations provided by law upon the aggregate amount, 
rate, maximum rate and combined maximum rate of taxation." 

Your first question is whether the sanitary engineer provided for in section 6602-1 
can be paid out of county funds, to be subsequentiy 1eimbursed from the money raised 
under the act, or must the fund1 for the preliminary expenses be first raised as so pro­
vided? 

Under the provisions of the Smith law, the county commissioners are required 
to submit a budget ea.cb year and to specifically set forth therein the amount to be 
raised for each and every purpose allowed by law for which it is desired to raise money 
for the incoming year, and under the provisions of said l:J.w the county commissioners 
are required at the beginning of each fiscal half year to make appropriations for each 
of the several objects tor which money has been provided, and all expenditures within 
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the following six months shall be made from and within such appropriations and the 
balances thereof; and it is further provided in such law that no appropriation shall be 
made for any purpose not set forth in the annual budget. 

Such being the case, I cannot conceive of any fund in the county treasury which 
coufd be used for the payment of compensation or expenses of the sanitary engineer, 
even though the amount so expended is to be reimbursed from funds raised under the 
act in question. Consequently, I advise that the sanitary engineer provided for in 
section 6602-1 cannot be paid out of county funds, to be subsequently reimbursed 
from the money raised under the act. 

Your next question is as follows: 

"Can the construction of the improvement be paid for as the work pro­
gresses by certificates of indebtedness, authorized by section. 6 of the act, 
such certificates being issued to mature in a short time; and then, at the com­
pletion of the work, bonds be issued to cover the entire cost, including the 
taking up of the certificates?" 

In this connection, section 5660 of the General Code must be considered. Said 
section provides in part as follows: 

"The commissioners of a county * * * shall not enter into a con­
tract * * * involving the expenditure of money * * .* unless the 
auditor * * * first certifies that the money required for the payment 
of such obligation * * * is in the treasury to the credit of the fund from 
which it is to be drawn, or has been levied and placed on the duplicate, and 
in process of collection and not appropriated for any other purpose; money 
to be derived from lawfully authorized bonds sold and in process of delivery 
shall, for the purpose of this section, be deemed in the treasury and in the 
appropriate fund." 

This section of the General Code is very similar to section 3806, G. C., relative 
to municipal corporations, and the decisions of the courts under section 3806 would 
have some bearing in construing the provisions of section 5660. 

It was held in the case of Comstock v. Nelsonville, 61, 0. S., 288, that section 
2702 R. S. (now section 3806, G. C.), was applicable to so much of the cost and ex­
pense of a street improvement as was to be paid by the municipality out of funds 
arising from a levy on the general tax list, but not _applicable to so much of the cost: 
and expense of a street improvement as is to be paid by an assessment on the property 
bounding and abutting on such improvement or adjacent thereto. 

The case of Emmert v. Elyria, 74 0. S., 185, held that sections 45 and 45a of the 
Municipal Code (1536-205 and 1536-205a, R. S.) (now sections 3806 and 3810, G. C.) 
do not apply to contracts "for street improvements when bonds have been authorized 
by the municipality to be issued to pay the entire estimated cost and expense of the 
improvement. 

Whatever may heve been the reasoning of the court in such case, and whether 
or not the said case is in conflict with the rase of Village v. Diekmeier, 79 0. S., 323, 
we are not concerned with in this opinion, for the reason that in the case of Emmert 
v. Elyria, the bonds bad already been authorized, although not yet sold and in process 
of delivery-and the case of Emmert v. Elyria only goes to the extent of not requiring 
a certificate when bonds have at least been authorized. 

Therefore, I am of the opinion that section 5660 of the General Code must be 
complied with at the time the contract is made, as provided for in section 6602-4, 
G. C. Such being the case, the money must be in the treosury or levied and placed 
on the duplicate and in process of collection, and not appropriated for any other pur-
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pose, or bonds must at least have been duly authmized. The issuing of certificates 
of indebtedness as the work progresses, in order to take care of the work done under 
the contract, would be in violation of section 5660, which requires the money to be 
in the treasury at the time of entering into the contract. 

I theref01e advise that the construction of the improvement cannot be paid for 
as the work progresses by certificates of indebtedness authorized by section 6 of the 
act, but that the entire money called for by such contract, insofar as the county's 
portion thereof is concerned, must be in the treasury at the time of entering into the 
contract; the case of Comstock v. Nelsonville, supra-if the same construction is to 
be given section 5660 as was given by the court in said case in regard to section 6806 
-being authority that no certificate is required relative to the amount that is to he 
paid by_ae:sessment. 

915. 

Respectfully, 
EDWARD C. TURNER, 

.4.ttorney General. 

SUPERINTENDENT OF PUBLIC WORKS-REVENUES DERIVRD FROM 
LEASES, SALES, ETC., ARE TO BE PAID INTO STATE TREASURY­
PUBLIC PARK PATROLMEN PAYABLE ONLY FROM FUNDS AP­
PROPRIATED FOR THAT SPECIFIC PURPOSE. 

Revenues derived jrom the lease of land and sales of special privileges by the super­
intendent of public works are to be covered into the state treasury, and the salaries of the 
patrolmen of the public parks of the state can only be paid from the funds made available 
through specific appropriations for that purpose. 

CoLUMBus, Oaro, Oct. 13, 1915. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-Permit me to acknowledge the receipt of your request for an opinion 

which is as follows: 

"House bill No. 456, 0. L., 105-106, page 380, entitled an act to pro­
.vide for the control and management of the public parks ol the state. Sec­
tion 3 of this act fixes the salary, and evidently intends to provide the salaries 
from which these payments shall be made. 

'"It was the intention of the author of this bill' to arrange for the pay­
ment of these salaries out of the revenues derived from the lease of lands and 
the sale of special privileges without the necessity of direct appropriations 
from the general assembly. 

"Thls department is greatly limited on account of funds, and if this money 
is available, it will greatly relieve an embarrassing situation. The statute 
setting apart these reservoirs, provides that the funds derived from these 
sources shall be kept in sepruate books, and the receipts of each reservoir 
credited tQ its particular fund, but under the budget system, all these revenues 
have been paid intQ the general revenue fund. 

"Kindly advise me whether or not in your opinion we may draw on 
these funds for the payment of the salaries of the police patrolmen at each of 
the four state reservoirs, that have been dedicated and set apart for the use of 
the public as public parks and pleasure resorts. 

"Thanking you in advance for your kindness in this matter, • • *" 
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Section 3 of the act to which you refer is to be found on page 381, 106 0. L., and 
is as follows: 

"Rule 3. The superintendent of public works is hereby authorized to 
employ one police patrolman at each reservoir park, at a salary of nine hun­
dred dollars per year, two assistant police patrolmen at each state reservoir for 
three and one-half months, prior to and including Labor Day, at the rate of 
sixty-five dollars per month, and may expend for special patrolmen at each state 
reservoir during the summer months, a sum not exceeding ninety dollars, at 
the rate of 82.50 per day for each patrolman employed, all of which expenses 
shall be paid from the receipts from leases, boat permits and sale of special privi­
leges to be derived from each of the state reservoir parks or funds appropriated for 
such purposes, but no funds shall be expended for this purpose upon any reservoir 
in excess of its own earnings, except from funds especially appropriated for such 
purposes." 

It will be noted that the act referred to, which is an amendment to section 479 
of the General Code, is simply a code of rules governing the operation of the public 
parks under consideration. Section 3 of the same, which is characterized as "Rule 
3," authorizes the superintendent of public works to employ one police patrolman 
at each reservoir park at a specified salary, fixes the maximum amount that can be 
expended for special patrolmen during summer months, the rate of pay per day for such 
patrolmen, and contains a provision that the expenses of such patrolmen shall be paid 
from the various receipts to be derived from each of the state reservoir parks, or funds 
appropriated for such purposes. It also contains a provision to the effect that ~he 
expenditures for such purpose for each reservoir shall not exceed its own earnings, 
except from funds especially appropriated for such purpose. 

It is apparent from a reading of section 3 of house bill No. 456, supra, that there 
was an intention manifested in the act to make an exception to the general rule with 
reference to turning into the treasury rereipts from leases, boat permits, and sales of 
special privileges, and to permit same to be applied without special appropriation 
to the payment of the salaries of the police patrolmen. 

Sections 477 and 478 of the General Code, to be found on page 129 of 103 0. L., 
are still in force, and are as follows: 

"Section 477. All revenues derived from the granting of leases of lands, 
docks, boat landings and other special privileges connected with the state 
parks or pleasure resorts, shall be covered into the treasury of the state to 
the credit of the general revenue fund. 

·'Section 478. The superintendent of public works shall collect, or 
cause to be collected, all rentals for leases ol state lands, pipe permits, boat 
licenses, dock licenses in state parks, and moneys for special privileges of any 
nature in or adjacent to such parks, and shall keep such accounts in separate 
books to be provided for that purpose, and in transmitting such funds to 

· the state treasurer he shall accompany them with a separate statement, giving 
the names of persons from whom and for what purpose such moneys were 
collected, and to what park or pleasure resort such funds are to be credited, 
and shall furnish a duplicate statement to the auditor of state." 

In addition to the provisions contained in sections 477 and 478, which charge 
the superintendent of public works with the duty of transmitting all receipts from 
the granting of leases of lands, docks, boat landings, and other special privileges con­
nected with state parks or pleasure resorts to the state treasurer to be covered into 
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the general1evenue fund, there is a provision contained in section 24-1 of the Genaal 
Code, which was approved June 3, 1915, 106 0. L., 500, and which is as follows: 

* * * "and whenever moneys are payable to the state or the superin­
tendent of public works pursu:1nt to any sale or lease of lands or surplus water 
power and appurtenant rights executed or granted by the superintendent 
of public works or his predecessors in office, or lease of docks or boat land­
ings or other special privileges granted or executed by the superintendent 
of public works or his predecessors in office, it shall be the duty of the officer, 
board or commission ascertaining or fixing such charge or the amount so 
payable, to certify the same to the auditor of state upon triplicate forms pre­
scribed by such auditor, and at such time or times as he may prescribe, in­
cluding in such certification such matters and information as he may direct. 
Within five days next following the receipt by the auditor ot state of such 
certification, and aiso at the time the auditor of state determines the amount 
payable by a county pursuant to section 287 of the General Code, or payable 
by a. taxing district pursuant to section 288 of the Gene1al Code, the auditor 
of state shall transmit to the treasurer of state for collection a duplicate of 
the charges so certified or determined. The tredsurer of state shall im­
mediately proceed to the collection of the charges upon such duplicate and sh.1ll 
forthwith notify the person, co-partnership, corporation, county or taxing 
district so charged upon such duplicate of the amount thereof, by mail to the 
address of such person, co-partnership, corporation, county or taxing dis­
trict known to the treasurer of shte. The treasurer of state, upon the receipt 
of any such moneys, shall set up an account thereof as otherwise provided 
by law, and shall have authority to employ such assistants, clerical and expert 
help, or other employes as he may deem necessary for the proper discharge of the 
duties of his office." 

The amendment to section 47!1 of the General Code, contained in house bill 456, 
referred to by you, was approved May 25, 1915, and filed in the office of the secretary 
of state on May 28, 1915, whereas the provisions of section 24-1 of the General Code, 
supra, providing for the payment into the state treasury of the moneys received frorn 
any sale or lease of land, or surpius water power, appmtenant rights executed or granted 
by the superintendent of public works or his predecessors in office, or leases of docks 
or boat landings or other special privileges granted or executed by the superintendent 
of public works were contained in amended senate bill No. 297, which was passed 
June 3, 1915, and filed in the office of the secretary of state on the 4th day of June, 
1915, subsequent to the passage and filing of house biU 456, supra, showing cle'tr1y 
that as the law <;ta.nds at present it is the duty of the superintendent of public works 
fixing such charges or amounts so payable, to certify the same to the auditor of state 
in triplicate, who, in turn, transmits to the t1easurer of state for collection a duplicate 
of the charges so certified or determined. 

In your letter you state that all moneys collected from the sources referred to have 
been paid into the state treasury, and you enquire whether you may draw on this fund 
for payment of the sa1aries of the police patrolmen at each of the four state reservoirs 
that have been dedicated and set apart as public parks and pleasure resorts. 

Section 22 of article II of the constitution of Ohio is as follows: 

"No money shall be drawn from the treasury exrept in pursuance of a 
specific appropriation made by law, and no appropriation shall be made for a 
longer period than two years." 

It is my opinion, therefore, that under the existing law all moneya derived from 
the sources enumerated in your letter must be covered into the state treasury, and 
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in view of the provisions of article II of the constitution, the payment of salaries of 
the police patrolmen at the state reservoirs which have been dedicated as public parks, 
under the provisions of section 3 of the amendment to section 479 of the General Code, 
supra, can only be made from the funds made available through a spe<'ific appropriation 
for that purpose. 

916. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE OF EUCLID TOWNSHIP, 
CUYAHOGA COUNTY, OHIO. 

CoLUMBUs, OHio, Octobet· 13, 1915. 

Industrial Commission OJ Ohio, Columbus, Ohio. 
GENTLEMEN:-

"In Re: Bonds of Euclid township, Cuyahoga county, Ohio, in the 
sum of $5,550.00, dated June 1, 1915, bearing intmest at the rate of 6 per 

· cent. per annulllt paYable semi-annually." 

The above bonds <'onsist of one bond of $550.00, and ten bonds of $500.00 each, 
falling due one each year from October 1st,· 1917, to October 1st, 1927, both inclu­
sive. 

I have examined the transcript of the proceedings of the trustees and other officers 
of Euclid township; also the bond f.orm submitted, and I am of the opinion that said 
proceedings have been regular and in conformity with statutory law; that said bond 
form is proper, and that these bonds, when executed and delive1ed, will be, in the 
bands of legal holders thereof, valid obligations of said township. 

The del~J.y in repotting to you my opinion relative to the validity of the above 
bonds is due to the fact that a completed transcript of the proceedi~ngs was not sub­
mitted to this office u'ntil October 4th, 1915. 

917. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

ADJUTANT GENERAL-RENTAL OF OFFICES OUTSIDE OF STATE 
HOUSE-FORM OF LEASE TO BE USED BY SUCH STATE OFFICERS. 

CoLUMBUs, Oa10, October 13, 1915. 

RoN. BENsON W. HouGH, Adjutant General of Ohio, Columbus, Ohio. 
DEAR SrR:-As requested by Colonel E. S. Bryant, assistant adjutant generel, 

that I prepare for your department a blank lease under the provisions of section 146, 
G. C. (106 0. L., 319), which will apply to all outside offices used by state officers, 
I am herewith submitting a blank form of lt>ase which, I believe, will fully cove1 your 
requirements: 
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LEASE. 

THIS AGREEMENT OF LEASE WITNESSETH: 

That ________________ -- ____________________ , lessor ___ , in consider-

ation ol the rents and covenants hereinafter stipulated to be paid and per-
formed hy the State of Ohio, lessee, through ___________________________ _ 

(Officer, board or commission.) 
do ____ hereby GRANT, REMISE AND RELEASE to the said lessee, the 
following desCiibed premises, to wit: 

To have and to hold the same, with the appurtenances, unto the said lessee 
for the nse of_ _____________________________ lrom tbe ______________ day 

(OiliCPL hoard or commission.) 
of. _______________________ , 19 ____ , for and during the term-covered by 
the lite ol the existing appropriations made to said _______________________ _ 

(Officer, boatd or 
______________________ applicable to the payment of rent for such prl'm-

commission.) 
ises herein leasec;. 

Continued occupation by lessee, after the expiration of this lease, shall 
not operate as a xenewal hereof for any period, but a new lease must be made. 
And said lessor __ ._, for ____________________ and for ___ . _______ .heirs, 
executors, a.dministr~tors, successors and assigns, covenants with the said 
lessee that ___________ ;wiJl, on or before the expiration li this presPnt lease, 
at the request of said Jessee, acting through the adjutant general of Ohio, 
grant and execute to it a new lease of the premises hereby demised, with their 
appurtenances, for a lawful term to be designated by les~ee, acting through 
the adjutant genetal of Ohio, to commence upon the expiration of the term 
hereby granted, at the same rent, payable in like mannet and subject to like 
covenants, provisos and c_onditions, except for tenewal, as are contained in 
this lease. 

The rent to be paid hereunder shall be ______________________ Dollars 
per month and payable from the appropriations now m;·de to the _________ _ 

(Officet·, 
________________________ upon voucher 01 said _________________________ _ 

board or commission.) (Officer, board or commission.) 
and said lessee hereby covenants and agrees with said lessor ____ , _______ _ 
heirs, successors and assigns, that it will pay said rents, in manner aforesaid, 
unless said premises shall be destroyed or rendered untenantable by fire or 
unavoidable accident; that it will not do or suffer any waste therein, nor 
assign this lea.se, nor any part thereof, without the written consent of said 
lessor_ ___ , and that at the end of said term, unlesd a renewal be requested, 
will deliver up said premises in as good order and condition as they now are, 
or may be put by said lessor ___ ., reasonable use and ordinary wear and tear 
thereof, and damage by fire and other unavoidable casualty excepted. 

PROVIDED, HOWEVER, That if said rent, or any part thereof, shall 
remain unpaid for ___________________ days after it shall become due, and 
after demand therefor has been made upon the _________________________ _ 

(Officer, board or commission.) 
it shall be lawful for said lessor .... , ________ heirs, successors or assigns, to 
re-enter said premises and the same to have again, re-possess and enjoy, as 
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in ____________ first and former estate; thereupon this lease and everything 
therein contained on the said lessor ____ behalf to be done and performed shall 
cease, determine and be utterly void. 

PROVIDED, HOWEVER, That nothing herein shall bind lessee for any 
amount of money in excess of that portion of the amount now appropriated 
by law to the ________________________________ applicable to rent of prem-

(Officer, board or commission.) 
ises. 

AND SAID LESSOR ____ , for ________ • ______ and for __________ heirs, 
executors, administrators, successors and assigns, covenants and agrees with 
said lessee that said lessee paying the rents, and observing and keeping the 
covenants of this lease on its part to be kept, shall lawfully; peacefully and 
quietly hold, occupy and enjoy said premises, during said term, without any 
let, hindrance, ejection or molestation, by safd lessor ____ or ________ heirs, 
or any person or persons lawfully claiming under them. 

The said lessee, acting through the adjutant general of Ohio, may ter-
minate this lease at any time upon the giving to the lessor ____ , or _________ _ 
duly authorized agent, ______________ days' notice of its intention so to do. 

This lease shall not be binding upon lessee until approved by the gov­
ernor of Ohio. 

IN WITNESS WHEREOF, the said lessor ____ and the said lessee, act-
ing by and through the adjutant general of Ohio, said adjutant general being 
thereunto duly authorized by statute, have hereunto set their hands on the 
______________ day of_ ___________________ , in the year of our Lord, one 
thousand nine hundred and ____________ ----· 
( ), in triplicate. 

Signed and acknowledged ·in 
the presence of 

_. ____________________ •. (Lessor.) 

THE STATE OF OHIO (Lessee.) 

By 

as Adjutant General of Ohio. 

Approved ________________________ , 19 _____ _ 

Governor of Ohio. 

N. B. One copy of this lease must be filed in office of secretary of state 
within ten days after it has been executed. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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918. 

BOARD OF AGRICULTURE-LICEKSE FOR SALE OF FEED STUFFS­
WHAT CERTIFICATE MUST CONTAIN. 

Before license }or the sale of feed stuffs can be granted by the board of agriculture, 
a certificate must be filed showing the minimum percentage oj protein, the minimum per­
centage of crude fat, and the maximum percentage of crwle fibre as the constitu.mt parts 
of the feed stuff; the purpose of the law being to protect the public from the imposition on 
it of a feed stuff containing a lesser percentage of protein and crude fat or a greater per­
centage o} crude fibre than that stated in the certificate provided for in section 1141, G. C., 
as amended. There is no penalty provided for failure to state the minimum percentage 
of crude fibre. 

CoLUMBus, OHIO, Oct. 13, 1915. 

Board of Agriculture of Ohio, Columbus, Ohio. 
GENTLEMEN:-Referring to your request for an opinion as to the requirements 

of section 1141 of the General Code, as amended (106 0. L., 156), with reference to the • 
contents of the certificate therein referred to, and as to whether or not the enforcing 
"feed stUffs" officer of the department has irn,plied authority essential to the execution 
of the laws covering impractical provisions that are a detriment to their enforcement, 
permit me to advise that section 1141·of the General Code, as amended, supra, with 
reference to the particular question involved is, in part, as follows: 

·'Such certificate shall contain also a chemical analysis of the product to 
be sold which shall state the minimum percentage of crude protein, allowing one 
per cent .. of nitrogen to equal six and one-fourth per cent. of protein of crude 
fat and crude fibre, also the maximum percentage of crude fibre ot the product 
to be sold." 

Under a strict reading of the provision just quoted, the only requirement of the 
law is that the certificate shall contain a chemica.! analysis of the product to be sold, 
which shall state the "minimum percentage of crude protein" and the "maximum 
per cent. of crude fibre'' ot the product to be sold. 

As you have advised me in your letter and personally that it is not only imprac­
tical, but ol absolutely no benefit to the purchaser to require a showing of the mini­
mum amount of crude fibre, it is necessary, in view of the peculiar wording of the pro­
visions contained in section 1141 of the GenerPl Code, which, according to your state­
ment to me, is meaningleRs insofar as the1e is no such product as "pwtein of crude 
fat and crude fibre," to resort to section 1147 of the General Code, as amended (106 
0. L., 158), to determine just what requirement was in the legi~;lative mind when the 
law was enacted. 

Fibre is of the Jeast value of E.U the constituents of feed stuffs, and the purpose 
of the Jaw is to guard against the imposition on the purchaser of feed stuffs which 
contain a greater per<;entage of fibre than that certified to under the provisions of 
section 1141 <.:1 the General Code, as amended, supra, or a smaller percentage of protein 
and crude fat than that ce1tified under the provisions of section J 141 of the General 
Code, as amended, supra. 

That this is the purpose of the law is clearly msnifested in the provisions of section 
1147 of the Generru Code, as amended, which section is a penal section and provides, 
in part, as follows: 

"* • • and whoever sells or offers or exposes for sale any feed stuffs con­
taining a smaller percentage of crude protein and a smaller percentage of 
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crude fat, or a larger percentage of crude fibre than it is certified to contain, 
and whoever sells or offers or exposes for sale any condimental stock and 
poultry feeds, animal or poultry regulators, conditioners, tonics, or similar 
artioles not containing ingredients they are certified to· contain, shall be 
fined, * * *" 

In the penalty statute referred to there is no reference made to the requirement 
for the statement as to the minimum percentage of crude fib1e. Section. 1147 of the 
Gerieral Code being a penal statute must be strictly construed. and.is not susceptible 
of any extens:on to include a requirement for a showing of the minimum percentage 

· of· crude fibre. 
In view of the statements contained in your letter and made to me verbally to 

the effect that the provisions in section 1141 as to the minimum percentage of crude 
fibre is meaningless from the standpoint of practical operation and is a detriment to 
the aetna\ operation of the raw, it is my opinion that section 1147, as amended, supra, 
which prescribes the penaity for a violation ot the Jaw, should be tead in connection 
with section 1141 of the General Code, as amended, and be taken as a guide, and in 
doing so the conclusion mu~t be reached th~t it was the intention of the legislature 
to exact a· showing of the minimum percentage of protein, the minimum percentage 
of crude fat, and the maximum percentage of ~rude fibre, and that when such conditions 
have been met your hoard is authorit.ed to issue the license for the sale of feed stuffs 
provided for in section 1143 of the General Code, as amended (106 0. L., page 157). 

919. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-TRANSFER OF TERRITORY FROM 
ONE SCHOOL DISTRICT TO ANOTHER-HOW INDEBTEDNESS 
IS TO BE APPORTIONED-EQUITABLE DIVISION-WHEN TERRI­
TORY ATTACHED TO SCHOOL DISTRICT WILL BE LIABLE FOR 
BOND ISSUE. 

In transferring territory from one school district to an()ther within the C()Unty school 
district, under authority of section 4692, G. C., as amended in 106 0. L., 397, it is the 
duty of the county board of education at the time of making said transfer to make an equitable 
division of the indebtedness OJ the school district from which said territory is transferred, 
and that part oj said indebtedness which said board, in the exercise of its discretion de­
termines shall be assumed by the school district to whuh said territory is transjerred, will 
berome an indebtedness of the entire district as reformed and not merely an indebtedness 
of the territory transferred thereto. 

In case the school district to which said territory is transferred votes in favor of a bond 
issue under authority of sedion 7625, G. C., for the purpose therein mentioned, and said 
territory is thereajter transferred by the county board of education to said school district, 
said territory will be liable for its share oj the bonded indebtedness so created. 

CoLUMBus, Omo; Oct. 13, 1915. 

HoN. EARL K. SoLETH•m, l'rosecuting Attorney, Bowling Green, Ohio. 
DEAR s.n:-I have your letter of September 23rd which is as follows: 
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''Under the recent law passed by the legislature giving the county board 
power to transfer territory from one school district to another, our county 
board is contemplating the transfer of a small portion of the territory of the 
rural school district of :\Iii ton township to the village school district of Weston. 
The rural school district of ~\Iilton township voted about a year ago to issue 
bonds for the erection of a new schoolhouse. By tiangfeiririg this small 
portion of territory from the rural district of :\Iilton townshlp, does this relieve 
the teirltory transferred from the payment of its share of the bonded in­
debtedness? 

"If the above question is enswered in the neg11tive, then in case the 
territory to which this tenitory is transferred shouid vote on the question 
of a bond issue, and the same Mhould carry, would this transferred te1ritory 
then be liable for its share oi the bonded indebtedness of the school district 
to which it was transferred?" 

In answer to my request for additional information you state in your letter of 
Octobe1 5th that the Wegton village school dlstrict is not exempt from county super-
vision. , 

The authority of your county board of education to transfer the territory re­
ferred to in your inquiry is found in section 4692, G. C., as amended in 106 0. L., 3!J7, 
which provides: 

"The county board of education may transfer a part or all of a school 
district of the county school disttict to an adjoining distdrt or districts of 
the county school district. Such transfer shall not take effect until a map 
is filed with the auditor of the county in which the transferred territory is 
situated, showing the boundaries of the tenitory transfeued, and a notice of 
such proposed transfer has been posted in three conspicuous places in the 
district or districts proposed to be transferred, or printed in a paper of general 
circmation in svid county for ten days; nor shall such transfer take effect if a 
majority of the qualified electors residing in the territory to be transfened, shall 
within thirty days after the filing of. such map, file with the county board of 
education a written remoilBtrance against such proposed transfer. * * * 
The legal title of the property of the board of education shall become vested in 
the board of education of the srhool district to which such territory is trans­
ferred. The county board of education is authorized to make an equitable 
division of the school funds of the transfened territory, either in the treasury 
or in the course of collection. And also an equitable division ol the indebted­
ness of the transfened territory." 

The Milton township rural school district having a bonded indebtedness you 
first inquire whether the part of said district which the county board of education 
contemplates transferring to Weston village school district will, upon being trans­
ferred to said village school district, be relieved from the payment of its p1oportionate 
share of said indebtedness. 

If said county board of education, for the purpose of transfroring said territory, 
complies with the requiiements contained in the first part of the statute es above 
set forth, and no remonstrance is filed with said board by a majority cf the qualified 
electors residing in said tenitory, within the tiine liinit therein prescribed, the legal 
title of the school property of the board of education of Milton township rural srhool 
digtrict, located in said territory, will pass to and vest in the board of education of 
Weston village school district. "Under provision of the latter part of said statute it 
will be the duty of the county board of education et the tiine said terirtory is trans-
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fened to make an equitable division of the school funds ot said territory either in the 
treasury or in the course of collect;on, also an equitable division of the indebtedness 
of r.aid territ{)ry. 

In determining what proportion of the funds in the treasury of Milton township 
rural school district or in the process of collection shall be paid over to the treasurer 
of the Weston village school district, the county board of education will doubtless take 
into consideration the tax duplicate of the territory transferred as compared with the 
tax duplicate of the original district as it existed prior to said transfer, due allowance 
being made for the economy in administration which will be effected by said transfer 
of territory. 

Likewise, in determining what proportion of the indebtedness of said rural town­
ship district shall be assumed by said village school district, the county board of educa­
tion will take into consideration various factors upon which an equitable division of 
such indebtedness must be based. The question of what will constitute an equitable 
division of indebtedness in case of the transfer of territory from one rural or village 
school district to another was considered in an opinion of my predecessor, Hon. Timothy 
S. Hogan, "rendered to Hon. Frank W. Miller, supel:"lintendent of public ins~ruction, 
under.~ate of Octob~r 8, 1914. 

I quote the following from said opinion: 

"The situation presented, then, is that the rural district as originally 
constituted has no bonded indebtedness, whereas the district from which the 
territory is transferred is burdened with an indebtedness. 

"In such a situation the statute requires that a proportional part· of 
the indebtedness of the old district, from which the territory was transferred, 
shall be assumed by the new district. What proportion shall be thus assumed 
depends u'pon various factors. If, for example, a school house, on account 
of which a bonded indebtedness has b~en incurred, is located in the trarufferred 
territory, then the new district should assume the entire indebtedness, allow­
ance being made for the exclusion from the territory transferred of any terri­
tory formerly tributary to such school house. If, on the other hand, the 
indebtedness is not on account of any building which is located in the trans­
ferred territory, the assumption of indebtedness, if deemed equitable, should 
be made only on the basis of the fact th!l.t the new district will reap some 
benefit from the use of public buildings, i. e., that territory in the former 
township district and outside of the territory transferred will be served by 
the school house thus acquired. If no school building is acquired by transfer, 
then such portion of the bonded indebtedness of the old district should be 
assumed by the new district to which the transfer is made as will be equitable, 
having regard to the tax duplicate of the transferred territory, as compared 
with the tax duplicate·of the original indebted district as it existed prior to the 
transfer, due allowance being made for whatever economy in the administration 
ol the schools of the indebted district may be effected by detaching that 
territory from it and whatever additional burden the new district to which 
the transfer is made will assume by reason of the addition of such territory, 
in the administration of its schools. 

"In any event, if the school district which is indebted has accumulated 
money in a Sinking fund for the retirement of the bonds, such portion of such 
sinking fund should be paid to the board of education of the new district 
to which the transfer of territory was made, as corresponds to the proportion 
of the indebtedness assumed. 

"The indebtedness so transferred becomes an indebtedness of the whole 
district thus formed and is not to be met by levies upon the transferred terri­
tory only. 



ATTOID."EY GE!\"ERAL. 1973 

"In all such cases there is no hard and fast rule to be applied. The 
statute requires an equitable division of property and indebtedness, and 
this requirement has the effect of reposing in the county board of education 
making the transfer, a sound discretion with respect t<J the determination 
which it is required to make, which will only be disturbed by the courts in 
case of its abuse." 

I concur in the reasoning above expressed and I therefore enclose a copy of said 
opinion. 

Replying to your first question I am of the opinion that if the board of education 
of your county, acting under authority and in compliance with the requirements of 
section 4692, G. C., as amended, transfers a part of Milton township rural school 
district to Weston village school district, it will be the duty of said board, at time of 
making said transfer, to make an equitable division of the indebtedness of said rural 
school district, and that part of said indebtedness which said board, in the exercise 
of its discretion, determines shall be assumed by said village school district, will become 
an indebtedness of the entire village school district as reformed and not merely an 
indebtedness of the territory transferred thereto, it being understood that if the Milton 
township rural school district has accumulated q10ney in a sinking fund for the retire­
ment of the bonds, such portion of said sinking fund should be paid to the board of 
education of Weston village school district, as corresponds to the proportion of the 
indebtedness assumed by said village school district. 

It follows, therefore, that the territory which the county board of education 
contemplates transferring from said rural school district to said viilage school district 
wiii not, upon such transfer being made, be relieved from its burden on account of 
said indebtedness, but the rate of the tax levy for the payment of that part of said 
indebtedness transferred to said village school district, as made by the board of educa­
tion of said village school district, and applied to the territory of said district as re­
formed, would be changed, and would, in all probability, be decreased. 

You further inquire whether, in case said village school district as it now exists 
should vote in favor of a bond issue under authority of section 7625, G. C., for the 
purposes therein mentioned, and the territory in question is thereafter transferred 
by the county board of education from said rural school district to said village school 
district, said territory will be liable for its share of the bonded indebtedness so created. 
Upon the transfer of said territory to said village school district the same wiil become 
a part of said village srhool district for all school purposes. In view of the reasoning 
offered in support of the answer to your first question it would be unreasonable to 
hold that said territory would, upon being transferred to said village school district, 
be entitled to the benefits resulting from said bond issue without being liable for ita 
share of said bonded indebtedness, even though the question of issuing said bonds be 
submitted to a vote of the electors of said village school district prior to the time said 
territory will be transferred. 

I am of the opinion, therefore, that your second question must be answered in 
the affirmative. 

Respe.ctfully, 
EDWARD C. TURNER, 

Attorney General. 
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920. 

APPROVAL OF ORIGINAL BONDS, VILLAGE OF HUDSON, OHIO, ISSUED 
IN ANTICIPATION OF COLLECTION "OF SPECIAL ASSESSMENTS. 

0 • 

CoLUMBUs, Omo, October 13, 1915. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-I hereby certify that I have examined the original bonds of the village 

of'Hudson, issued in anticipation of the collection of special assessment for the im­
provement of Aurora and Streetsboro streets, respectively, and to pay the village's 
portion of the expense of paving such streets, opinion with respect to the proceedings 
for the issuance of which has been heretofore given by me to the industrial commission 
of Ohio, and that the form of said bonds is, in my opinion, sufficient in law. 

921. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BANKS AND BANKING-TREASURER OF BANK INCORPORATED 
UNDER LAWS OF OHIO-MUST BE STOCKHOLDER OF SAID COR­
PORATION IN SUCH AMOUNT AS MAY BE FIXED BY CORPORA­
TION'S BY-LAWS-8EE SECTION 8661, G. C. 

The treasurer of a bank incorporated under Ohio laws must be a stockholder of the 
corporation in such amount as is provided by the corporation's by-laws. 

CoLUMBUs, Omo, October 13, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR:-I have your letter of October 611915, requesting my opinion as 

followc: 

"We have had submitted to us the question as to whether or not the 
treasurer of a bank incorporated under the laws of this state is required to be 
a stockholder in the corporation." 

In the General Code relative to the organization and powers of banks no specific 
provision has been made relative to the necessary qualifications of a bank treasurer 
or its other executive officers. Section 9731 of the General Code provides that every 
director must be the owner and holder of at least five shares of stock in his own name 
and right, unpledged and unincumbered in any way. 

Section 9714 of the General Code, which is one of the sections relative to the 
organization and powers of banks, provides as follows: 

"In all other respects, such corporation shall be created, organized, gov­
erned and conducted in the manner provided by law for other corporations 
in so far as not inconsistent with the provisions of this chapter." 

Section 8661 of the General Code, which is a part of the law relative to the organ­
ization and powers of corporatioris generally provides as follows: 
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"A majority of such directors must be citizens of this state. All direc­
tors and executive officers shall be holders of stock of the company for which 
they are chosen, in an amount to be fixed by the by-laws, and trustees of 
corporations must be members thereof." 

The treasurer of a corporation is an executive officer, and since the sections of 
the General Code particularly applicable to banks are silent upon the subject of the 
necessary qualifications of officers of a banking corporation, it follows that the pro­
visions of section 8661 of the General Code, above quoted, are applicable. 

I therefore advise you that the treasurer of a bank incorporated under the laws 
of this state must be a stockholder of said banking corporation in such amount as 
may be fixed by the corporation's by-laws. 

922. 

Respectfully, 
EDWARD C. TURNER, 

Attorney GeneraL 

STATE HOSPITAL-IN ORDER TO COMMIT A PERSON TO A HOSPITAL 
FOR INSANE, A "LEGAL SETTLEMENT" MEANS THAT THERE 
MUST HAVE BEEN A CONTINUOUS RESIDENCE IN COUNTY OF 
TWELVE MONTHS-AS TO NON-RESIDENTS, BOARD OF ADMIN­
ISTRATION IS DIRECTING POWER. 

Residence of twelve months in county is necessary to establish the legal settlement 
required to make applicant for admission to insane hospital eligible therefor, except in 
case of non-residents of the state. 

CoLUMBus, Oaw, October 13, 1915. 

HoN. FRANK DELAY, Probate Judge, Jackson, Ohio. 
DEAR Sm:-Permit me to acknowledge receipt of your favor of the 19th of Sep­

tember, in which you ask for an opinion on a question which is as follows: 

"Will you kindly give me your opinion upon the following question: 
"Where a person who has resided in this state for more than a year re­

moves from one county to another, and there becomes insane, how long must 
he have resided in the latter county in order to justify his commitment to 
an insane hospital from said latter county?" 

Section 1818 of the General Code is as follows: 

"When application to a judge of the probate court is made for the com­
mitment of a person to a hospital for insane, a hospital for epileptics or the 
institution for feeble minded, or whenever application to the superintendent 
of any other benevolent illl3titution is made for the admission of a person 
thereto, such judge or superintendent shall require answers to the following 
questions: 

"1. Where was the person born? 
"2. When did he become a resident of this state? 
"3. When did he become a resident of the county? 
"4. If not a legal resident of the state and county, o'n what gro'unds is 

the application made." 
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One of the requirements of the section is the information as to when the person 
who is an applicant for admission to an insane hospital became a resident of the county? 

Section 10492 of the General Code provides as follows: 

"Except as hereinafter provided the probate court shall have exclusive 
jurisdiction * * *. 
* * * * * * * 

"6. To make inquests respecting lunatics, insane persons, idiots, and 
deaf and dumb persons, subject by law to guardianship." 

Section 10989 of the General Code, in part, is as follows: 

"Upon satisfactory proof that a person resident of the county or having 
a legal settlement in any township thereof, is an idiot, imbecile, or lunatic, the 
probate court shall appoint a guardian for such person, who by virtue of such 
appointment shall be the guardian, etc. * * *" 

Section 3477 of the General Code is as follows: 

''Each person shall be considered to have obtained a legal settlement 
in any county in this state in which he or she has continuously resided -and 
supported himself or herself for twelve consecutive months, without relief 
under the provisions of law for the relief of the poor, subject to the following 
exceptions: 

"First. An indentured servant or apprentice legally brought into this 
state shall be deemed to have obtained a legal settlement in the township or 
municipal corporation in which such servant or apprentice has served his or 
her master or mistress for one year continuously. 

"Second. The wife or widow of a person whose last legal settlement was 
i'n a towr.,hjp or municipal corporation in this state, shall be considered to be 
legally settled in 'the same township or municipal corporation. If she has 
not obtained a legal settlement in this state, she shall be deemed to be legally 
settled dn the place where her last legal settlement was previous to her mar­
riage.'' 

It will be observed that in section 10492 of the General Code, supra, the probate 
court is given jurisdiction to hold lunacy inquests, and that the jurisdiction of the 
court to hold a lunacy inquest is limited to such cases wherein the person is subject 
by law to guardianship. Again in section 10989, supra, will be found the provision 
to the effect that it is jurisdictional that a person be a resident of the county or have 
a legal settlement in a township thereof before he is subject to action on the part of 
the probate court towards the appointment of a guardian. 

Section 1953 of the General Code is as follows: 

"For the admission of patients to a hospital for the insane, the following 
proceedings shall be had. A resident citizen of the proper county may file 
with the probate judge of such coitnty an affidavit, subsequently as follows: 

"The State of Ohio ____ -~ ______________ County, SS: 
" __________________________________ the undersigned, a citizen of 

________________________ County, Ohio, being sworn, says,. that he believes 
____________________________ is ·insane (or, that in consequence of his ino. 
sanity, his being at large is dangerous to the community). He has a legal 
settlement in ______________ : ___________ township, this county. 

"Dated this ________ day oL _______________________ A. D------" 
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This section prescribes the requisites of an application for the admission of patients 
to a hospital for the insane, among which will be found a necessity for a showing as 
to a legal settlement in a township of the county. 

The question pmpounded by you is, how long must a person have resided in a 
~~:ounty to justify his commitment to an insane hospital from the county of his resi­
dence. 

The question of legal settlement was considered in the case of In re Clinton 
Canady by J. :\I. Canady, vol. VII, Ohio Decisions, at page 285. This was a case 
involving the appointment of a guardian for an idiot, and the court in passing on the 
question of legal settlement, at page 286 ,says: 

"A legal settlement as in section 6203 used, in my opinion, means a con­
tinuous residence within the county for the period of twelve consecutive 
months. It is so defined in section 1492, in relation to pauper relief, and 
being an old phrase, for many years found in our statute law, it is fair to pre­
sume that the legislature intended it to have the meaning here that they 
elsewhere declared it to have." 

It is my opinion, that under the existing statutes, a legal settlement for the pur­
pose referred to can only be said to have been acquired only after a continuous resi­
dence of twelve months in the county, except in the case of a non-resident of the 
state, who, under the provisions of section 1950 of the General Code, as amended, 
page 447 of 103 0. L., may be admitted upon the authority of the Ohio board of ad­
ministration irrespective of such non-residence. 

923. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Genrrral. 

COUNTY AUDITOR-AUTHORITY TO RE-IMBURSE SHERIFF FOR 
REWARD PAID BY HIM FOR APPREHENSION OF A FELON JN 
SISTER STATE-REWARD. 

County auditor is legally authorized to pay to the sheriff of the county the sum author­
ized by resolution of the county commissioners for the reimbursement of said sheriff for a 
reward paid by him for the apprehension of a felon in a sister state; such reward having 
been paid by the sheriff pursuant to an expressed willingness of the county commissionen 
to pay a reward for the apprehension of the aforesaid felon. 

CoLUMBus, Omo, Oct. 13, 1915. 

HoNORABLE F. C. GooDRICH, Prosecuting Attorne?J, Troy, Ohio. 
DEAR SJR:-Permit me to acknowledge the receipt of your request for an opinion 

which is as follows: 

"Enclosed please find a resolution, which is self-explanatory, and 1 desire 
to know whether or not the commissioners can pass this resolution and make 
the payment of this award legal by the auditor. As stated in the resolution, 
at the time the sheriff offered the reward the county commissioners did not by 
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their minutes authorize him to do so, but it was satisfactory with them, and 
they now desire to fix their records so that the she~ff may be reimbursed 
for the money he has paid out of his own pocket. 

"Thanking you for an early opinion, I am, etc." 

With your letter you enclose draft of a resolution which your county commissioners 
propose to pass, which is as tallows: 

"RESOLUTION 

''WHEREAS, Sheriff, Joseph Barnett and Chief of Police, Frank Gehle, 
of Piqua, Ohio, consulted with the commi'lsioners of Miami county, Ohio, 
in reference to the offering of a reward of $100.00 for the capture and return 
of Giles Joiner, and 

"WHEREAS, the said county commissioners of Miami county, Ohio, 
expressed to the said sheriff and chief of police their willingness to offer said 
reward upon being advised before said reward was offered, and · 

"WHEREAS, said sheriff and chief of police offered said reward, but 
neglected to so atlvise said county commissioners beforehand, and by means 
of the offering of said Ieward said Giles Joiner was captured and returned to 
this county for prosecution, and said Giles Joiner was convicted of the crime 
of murder in the first degree with a recommendation for mercy, and said 
reward was duly paid by the said sheriff to the chief of police of Winston­
Salem, N.C., 

"THEREFORE, BE IT RESOLVED by the commissioners of Miami 
county, Ohio, that the said action of the said sheriff and chief of p-,lice in 
offering and paying said reward be, and the same is hereby ratified and 
approved, and the county auditor is hereby authorized to draw .Qjs warrant 
in favor of Joseph Barnett, sheriff of Miami county, for the sum of $100.00 
to reimburse him for the payment of said reward." 

Section 2489 of the General Code is as follows: 

"wbeh they deem it expedient, the co'unty comm1sswners may offer 
such rewards as in their judgment the nature of the case require<", for the 
detection or apprehension of any person charged with or convicted of felony, 
and on the conviction of such person, pay it from the county treasury, to­
gether with all other necessary expenses, not otherwise provided for by law, 
incurred in making such detection or apprehension. When they deem it 
expedient, on the collection of a recognizance given and forfeited by such 
person, the commi~sioners may pay the reward so offered, or any part thereof, 
together with all other necessary expenses so incmred and not otherwise 
provided for by law." 

The provisions of the section just quoted afford ample authority for the com­
missioners in the first instance to have offered the reward had action been taken to 
that end. No particular form of procedure b laid down in the statute, and under 
the circumstanceg if the question of reward was considered by the commissioners and 
action taken towards its offer, the action should have been taken under and pursuant 
to the provisions of section 2405 of the General Code, which provides that all pro­
ceedings of the board shall be public, etc., and the record of the action Should have 
been made by the clerk of the board as provided in section 2406 of the General Code. 

It appears from your letter, however, that the matter was only informally con­
sidered by the commissillners with the sheriff and chief of police, and that no record 
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of any action that was taken was made by the clerk. While this, in a strict sense, 
would be a non-compliance with the statutes, sections 2504 and 2506 of the General 
Code, above referred t<>, it would not necessarily make invalid the action of the com­
missioners in adopting a suitable resolution for the reimbursement of an officer acting 
in good faith basing his action upon a previously expressed intention of the commis­
sioners in paying a. reward personally. 

From other information than that contained in your letter received a.t this office 
and at the office of the auditor of state it appears that the sheriff in proceeding to pay 
a reward for the apprehension of Giles Joiner did so upon the clear belief that he had 
been so authorized by the county commissioners, and the fact tha.t the county com­
missio.ners in the resolution submitted recite that a consultation was held on the subject 
and they now stand ready to adopt a resolution providing for the reimbursement of 
the sheriff would seem to bear out his contention. As above stated, there is no specified 
form of procedure laid down for the offering of a reward other than that it shall be 
made a part of the records of the office of the county commissioners, under the pro­
visions of sections 2405 and 2406. 

It is my opinion that if the commissioners should adopt a resolution providing 
for the reimbursement of the sheriff, the auditor would have authority to draw his 
warrant for the payment of the amount appropriated. 

I understand that the auditor of state has had this matter before him officially, 
and he has indicated that no question would be raised as to the payment for the pur­
pose referred to. 

924. 

Respect-fully, 
EowARD C. TuRNER, 

Attorney General. 

JUSTICE OF PEACE-AUTHORITY TO SUSPEND SENTENCES AND 
FINES-CAN ONLY REMIT FINE OR SENTENCE BEFORE SAME 
HAS CONE INTO OPERATION AND TIIEN ONLY WITIIIN LIMITS 
AUTHORIZED BY LAW-AUTHORITY TO SUSPEND AFTER EXECU­
TION OF SENTENCE BEGUN-HAS LOST ALL JURISDICTION­
COUNTY COMMISSIONERS MAY PAROLE PRISONERS CONFINED 
IN COUNTY JAIL FOR NON-PAYMENT OF FINES-COUNTY AUDI­
TORS MAY DISCHARGE PRISO~~RS INSOLVENT. 

1. The authority to suspend sentences and fines in criminal cases, delegated to magis­
trates under the provisions of section 13711, G. C., is not abrogated by any provisions in 
section 1445, G. C., as amended 106 0. L., 173, and may be exercised in convictions under 
said last named statute and in all other cases of misdemeanors when not prohibited by law. 

2. The jurisdiction of a magistrate to suspend a sentence or fine in criminal cases 
is not a continuing one and must be exercised before execution thereof has begun and the 
defendant committed. 

CoLUMBUs, OHIO, Oct. 14, 1915. 

HoN. JoHN H. SCHRIDER, Prosecuting Attorney, Bryan, Ohw. 
DEAR SIR:-! beg to acknowledge receipt of your letter of September 27, 1915, 

bearing the following inquiries: 

"1. Has a justice of the peace, upon a plea of guilty, under section 
1445 of the G. C., the right to reinit or suspend part or all of the sentence 
imposed, either before or after the defendant has been committed to jail? 
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"2. Has a justice of the peace in l'.riminal cases where be has fin.1l 
jurisdiction, the right to remit or suspend part or all of the sentence imposed? 

"3. If a justice of the peace in a criminal case where he has final juris­
diction has imposed a fine or a fine and jail sentence, and committed the de­
fendant to the county jail or to the work house in default of payment of fine, 
and the defendant has served part of the time required, then, at that time 
has the justice the right to remit or suspend the remainder of the fine or term 
and order the defendant discharged." 

In your letter you connect the word "remit" with the word "suspend" in each 
set of facts upon which an inquiry is based. In order to simplify what hereafter may 
be said it is well to suggest that the two words "remit" and "suspend" cannot be used 
synonymously, and that a justice of the peace can only remit a fine or a sentence be­
fore the same has gone into operation or any action taken thereon, and then only 
within the limits authorized by law. In other words, it is only before the execution 
of a sentence has begun that a justice may amend, revise.or vacate it and render a 
new sentence, which must impose at ieast the minimum penalty provided by lew in 
such case. Lee v. State, 32 0. S., 113. Tracy v. State, 8 C. C. (N. S.), 357. 

-With the foregoing observations we will consider your inquiries as based only 
on the question of the right to suspend under the facts as presented in each case. While 
there is a great conflict in opinion in many jurisdictione, the prevailing authority in 
Ohio sanctions the inherent right of all courts to suspend a sentence in criminal cases, 
at least during the term at which sentence was passed. It was held in the case or 
Webber v. State, 58 0. S., 616, that: 

"In a criminal case the court has the power to suspend the execution 
of the sentence, in whole or in part, unless otherwise provided by statute, 
and has the power to set aside such suspension at any time during the term 
of court at which sentence was passed." 

This principle seems to have had the approval of the same court in the recent 
unreported case of State v. Whiting, 83, 0. S., 447, even to a greater extent than in 
the case of Webber v. State, supra. 

However, it is immaterial in tills inquiry whether this right may be exercised 
independent of statutory law or not, because under the particular facts stated by you 
the power to suspend is expressly delegated or prohij:lited by statutory law; that is 
to say, under the facts presented by you, if the authority exists to suspend the sentence, 
it is granted by statutory law, and if it cannot be exercised under said facts it is be­
cause the statute law prohibits such exercise. 

The statutory authority granted to a justice of the peace to suspend a sentence 
is found in section 13711, G. C., which is a part of what is commonly known as the 
"probation law" of this state. Said section.provides as follows: 

''When the sentence of the court or magistzate is that th~ defendant be 
imprisoned in a workhouse, jail, or other institution, except the penitentiary 
or the reformatory, or that the defendant be fined and committed until such fine 
be paid, the court or magistrate ma:v. suspend the execution of said sentence 
and place the defendant on probation, and in charge 'of a probation officer 
named in such order, in the following manner: 

''1. In case of sentence to a workhouse,· jail or other corrertional insti­
tution, the court or magistnJte may suspend the execution of the sentence and 
direct that such suspension continue for such time, .not exceerling two years, 
and upon such terms and conditions as it shall determine; 
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"2. In case of a judgment of imprisonment until a fine is paid, the 
court may direct that the execution of the sentence be suspended on such 
terms as it may determine, and shall place the defendant on probation to 
the end that said defendant may be given the opportunity to pay such fine 
within a reasonable time; provided, that upon payment of such fine, judg­
ment shall be satisfied and the probation cease." 

The provisions of thi<:! section confer upon justices of the peace full authority to 
suspend sentences under the conditions therein named. This authority may be exer­
cised in any case in which the justice has final jurisdiction, unless its exercise is pro­
hibited by other provisions of law applying to the particular case in question, and it 
may be said that it was intended to and does apply in a general way to every case 
coming within the final jurisdiction of a jUBtice of the peace. 

It is provided in section 13717, G. C., that when a fine is the whole or a part of a 
sentence, the court or magistrate may order the person •sentenced committed to jail 
until such fine and costs are paid, provided that such person shall receive credit upon 
such fine and costs at the rate of sixty cents per day for each day's imprisonment. 
Again, by the provisions of sections 12386 and 12387, G. C., where a fine may be im­
posed, and the court or magistrate may order such person to stand committed to the 
jail until such fine and costs of prosecution are paid, the court or magistrate may order 
that such person stand committed to a workhouse.until such fine and costs are paid, 
or until he is discharged therefrom by allowing a credit of sixty cents per day on the 
fine and costs for each day of confinement in the workhouse. 

It is apparent, therefore, that in all cases, unless the statute covering the c!lse 
pro'l'ides otherwise, a justice may commit a defendant to the county jail or workhouse 
in default of payment of fine and costs, and that the provisions of said section 13711 
wiU apply when such action is taken by the justice. 

Referring now to your first inquiry, section 1445, G. C., as amended, 106 0. L., 
173, provides as follow~;~: 

"Whoever violates any proVIswns of sections 1409 to 1444, both in­
clusive, shall be fined not less than twenty-five dollars nor more than two 
hundred dollars, and the costs of prosecution, and upon default of payment 
of fine and costs shall be committed to the jail of the county or to some work­
house and there confined one day for each dollar of the fine and costs against 
him. He shall not be discharged or released therefrom by any board or officer 
except upon payment of the portion of the fine and costs remaining unserved 
or upon the order of the board of agriculture." 

There is nothing in this section which, in my judgment, is in ronflict with section 
13711, supra. While it is true that this section makes it mandatory to commit to a 
jail or workhouse in default of payment of fine and costs, that authority under the 
statutes heretofore noted is already vei!ted in the court to be exercised, at its discretion 
and this provision has no more force than any other provision of law fixing a definite 
penalty in any criminal case. It certainly could not be said that it should be given 
any more effect than a provision which makes confinement in a jail or workhouse the 
penalty or a part of the penalty in the first instance. The last clause of said section 
prohibiting any board or officer from discharging the defendant before payment of 
fine and costs, clearly refers to the board of county commissioners and the county 
auditor. The former under the provisions of section 12382, G. C., may parole prisoners 
confined in the county jail for non-payment of fines and costs, and the latter under section 
2576, G. C., may discharge prisoners from the county jail upon proof of their insolvency. 
It may be said further that the authority to discharge from the county jail delegated 
to the board of agriculture cannot be said to reflect upon the right of the trial court 
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to suspend the payment of the fine in the first instance. This provision of law I think 
can only be considered as intended to be effective in the event of actual confinement 
in the jail or workhouse. 

· I conclude, thereftlre, that the right to suspend a sentence under section .1445 
supra, is not abrogated by itS provisions. In reaching this conclusion I am not un­
mindful of the opinion of the assistant attorney general, reported at page 221 of the 
attorney general's reports for the year 1908. It must be remembered, however, that 
the probation law at that time had itrst gone into effect and no opportunity had been 
given to know anything of the results to be accomplished under it or of its application 
as defined by the courts under other statutes. I do not believe that the learned writer 
of that opinion would reach the same conrlusion at this time. 

The latter part of your first inquiry and the whole of your last are limited to the 
question of the right of a justice of the peace, after execution of sentence has begun 
and the defendant is confined in the jail or workhouse, to suspend the remainder of 
such sentence. The authority to so suspend a sentence under such circumstances is 
one of great doubt, and while supported by some courts the tendency of modern de­
cisions is against it. It seems now to be the prevailing opinion that after a court has 
sentenced a prisoner, and execution of said sentence has begun, the court has lost all 
jurisdiction. This conclusion may be due to the fact that under our recent statutory 
laws ample provisions for parole and other similar measures have been made, which, 
to a great extent, supply the loss of such authority by the trial court. 

In the case of State v. Perrill, 59 law bulletin, 371, it was held that after a sentence 
to the penitentiary or reformatory the entire jurisdiction and control of the .prisoner 
rests with the board of management of those institutions. The opinion of the court 
in this case may with equal reason be applied to the case presented by your inquiry. 

As before noted, county commissioners have authority to parole prisoners con­
fined in the county jail for non-payment of fines and costs, and county auditors may 
discharge prisoners under like circumstances upon proof of insolvency. Workhouse 
directors are also authorized under their general powers to parole prisoners. In view 
of these considerations I incline to the opinion that justices of the peace do not have a 
continuing jurisdiction and therefore cannot modify, change or suspend any sentence 
imposed by them after the same has gone into effect and the prisoner has been committed 
to a county jail or workhouse and thereby placed under the control of other· authority. 

I conclude, therefore, that justices may suspend the payment of fines imposed 
under section 1445, and that they may suspend any sentence in the cases named by 
you in your second inquiry unless in a case where such right is expressly prohibited, 
but that no suspension of any sentence may be made in any case after execution thereof 
has begun !lJld the prisoner committed to the control of other authority. 

Respectfully, 
EowAfm C. TURNER, 

Attorney General. 
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925. 

BOARD OF EDCCATION--GEXTRALIZATION-TWO OR :\lORE SCHOOL 
DISTRICTS LOCATED IN SA:\IE TOWXSHIP XIAY SUB:\ITT QUES­
TION OF CENTRALIZATIOX TO ELECTORS OF ;DISTRICT-RESO­
LUTION DETER:VH~"'ES WHETHER Q U E S T I 0 N SHALL BE SUB­
MITTED AT GENERAL OR SPECIAL.,. ELECTION-CLERKS OF SAID 
BOARDS MAY PUBLISH XOTICE OF SUCH ELECTION. 

Under the provisions o.f section 4726, G. C., as amended in 104 0. L., 139, and section 
4726-1, G. C., as found in school districts located in a township may, by resolution passed 
by each of said boards, determine to submit to the electors of said school districts the question 
of centralizing the schools of said districts, and in said resolution determine whether said 
question shall be submitted at the general election or at a special election called for that · 
purpose. Pursuant to said resolution the clerks of said boards of education, acting under 
authority and in compliance with the requirements of section 4839, G. C., may publish in 
their respective districts a notice which shall specify the time and place of holding saU 
election and the nature of the quef.tion to be vot~d upon. 

CoL~Bus, OHio, Oct. 14, 1915. 

RoN.· ARCHER L. PHELPs, Prosecuting Attorney, Warren, Ohio. 
DEAR Sm:-In your letter of October 8th you state that prior to the enactment 

of the ne.v school code there existed in Bristol township, Trumbull county, a township 
school district and also a special school district under the old law; that after the new 
school code became effective the question of centralization was submitted to the 
electors of the old township distrirt, exclusive of the old special school district, which 
was defeated; that the question of taking a vote ui:Ider the new school code was con­
sidered, but owing to the fact that neither board of edupation was willing to relinquish 
the noritrol of the schools in its district without first having determined whether or 

. not the township as a whole including both of said distriets (l:ww known as rural school 
districts under provisions of s·ection 4735, G. C., 104 0. L., 138) would centralize; 
that a bill was therefore prepared and submitted to the legisratme by the terms of 
which separate rural school districts in a township would be authorized to vote on 
the question of centralization without interfering with the existing school districts 
unless the vote would be in favor of centralization and that said hill as submitted to 
the legislature was enacted into a law, and is now known as section 4726-1 of the General­
Code, 106 0. L., 442. 

You quote a part of said section 4726-1, G. C., as follows: 

"In townships in whirh there are one or more 3chool districts, the qualified 
electors of such school districts may vote on the question of centralizing the 
schools of said township di~tricts, or of special school districts therein, without 
interfering with· the existing school district organization until the result of 
the election shall have been determined." 

You request my opinion on several questions which for the sake of brevity may 
be stated in one question as follows: Inasmuch as section 4726-1, G. C., does not pro­
vide for holding an election on the question of centralizing school districts of a town­
ship, how shall said qqestion be submitted to the electDrs residing in the rural dis­
tricts above referred to? 

Rection 4726, G. C., as amended in 104 0. L., 130, provides: 

"A rural board of education may <submit the question of centralization, 
and, upon the petition of not less than one-fourth of the qualified electors of 
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such rural district, or upon the order of the county board of education, must 
submit such question to the vote of the qualified electors of such rural dis­
trict at a general election or a special election called for that purpose. If 
more votes are cast in favor of centralization than against it, at such election, 
such rural board of education shall proceed at once to the centralization of 
the schools of the rural district, and, if necessary, purchase a site or sites and 
erect a suitable- building or buildings thereon. If, at such election, more 
votes are cast against the proposition of centralization than for it, the ques­
tion shall not again be submitted to the electors of such rural district for a 
period of two years, except upon the petition of at least forty per cent. of 
the electors of such district." 

Under provision of the first part of section 4726, G. C., as above quoted, the 
board of education of a rural school district may submit the question of centralization 
to a vote of the qualified electors of said district, and upon the petition of at lea~t 
one-fourth of the qualified electors of such district, or upon the order of the board 
of education of the county school district, must submit such question to the vote 1>f 

said electors, at the general election or a special election called for that purpose. 
I have already held in a former opinion rendered to Hon. D. F. Mills, prosecuting 

attorney of Shelby county, under date of March 30, 1915, that if the rural board of 
education determines to submit said question at the special election called for that pur­
pose the same may be done under the above provision of section 4726, G. C., taken 
in connection with the provisions of section 4839, G. C., which makes it the duty of 
the clerk of each board of education to publish a notice of all school elections in a 
newspaper of general circulation in the district or post written or printed notices thereof 
in five public places in the district at least ten days before the holding of such elel'tion. 
Said statute further provides that "such notices shall specify the time and'place of the 
election, the number of members of the board of education to be electetl, and the term 
for which they are to be elected, or the nature of the question to be voted upon." 

It was evidently the intention of the legislature in supplementing said section 
4726 by the enactment of section 4726-1, G. C., to extend the authority to sub­
mit the question of centralization to cover the situation confronting the boards of 
education of the school districts referred to in your inquiry and to make possible the 
centralization of the schools of two or more school districts located in the township 
without interfering with the organization of said districts until the resu1t of the vote 
on said question shall be determined. 

The provisions of said supplemental section must therefore be read in connection 
'vith thE: provisioils of said section 4726, G. C., for the purpose of determining the 
answer to the question presented by you. Under the well settled rules of statutory 
construction ,said supplemental statute ~ust be construed, if possible, so as to give 
effect to the legislative intent in the enactment of said statute. 

While the county board of education has authority under provision of section 
4692, G. C., as amended in 106 0. L., 397, to transfer one of said rural school districts 
to the other and by so doing said county board could then direct the board of educa­
tion of the entire rural school district as reformed to submit said question of centrali­
zation to the electors therein under authority of the above provisio'n of section 4726, 
G. C., and it would then be mandatory oil said board of education or' said rural school 
district to submit said question to a vote of said electors, this plan meets with the 
same objection raised when the plan, referred to in your statement of facts, was con­
sidered, viz., dissolving one of said rural districts and joining it to the other under 
authority and in compliance with the requiiements of section 4735-1, G. C., as found 
in 104 0. L., 138. . 

I am of the opinion therefor'e that under the provisions of said sections 4726 and 
4726-1, of the General Code, the boards of education of the rural school districts referred 
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to in your inquiry may, by resolution passed by each of said boards, determine to submit 
to the electors of said school districts the question of centralizing the schools of said 
districts, and in said resolution determine whether said question shall be submitted 
a.t the next general election or at a. special election called for that purpose. Pursuant 
to said resolution the clerks of said boards of education acting under authority and 
in compliance with the requirements of section 4839, G. C., may publish in their respec­
tive districts a notice which shall specify the time and place of holding said election 
and the nature of the question to be voted upon. A copy of said resolution should 
be certified to the boar~ of deP.uty state supervisors of elections of the county in order 
that said board may prepare the ballots and make the necessary arrangements for 
the submission of said question. 

926. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-TRANSFER OF PART OF COUNTY 
SCHOOL DISTRICT TO AN ADJOINING COUXTY SCHOOL DIS­
TRICT-EQUITABLE DIVISION OF FUNDS OR INDEBTEDNESS 
MUST BE AGREED UPON BY BOTH COUNTY BOARDS. 

Section 4692, G. C., as amended in 104 0. L., 135, and as in farce prior to A •:gus! 
27, 1915, the date when said statute as amended in 106 0. L., 397, became effective, 
autharized the transfer of part of a county school district to an. adjoining county school dis­
trict according to the terms of an agreement to be entered into between the boards of edu­
cation of said county school districts, in the manner prouided in said section, it being es­
sential under prouision of section 4696, G. C., as amended in 104 0. L., 135, that in said 
agreement an equitable diuision of funds or indebtedness of the local school district from 
which said territory was to be transferred should be agreed upon by said county boards 
of education. 

CoLUMBus, Omo, October 14, 1!H5. 

HoN. JoHN C. D' ALTON, Pro~ecuting Attorney, Toledo, Ohio. 
DEAR SIR:-In your letter of October 4th, you request my opinion a.s follows: 

"On June 25, 1915, the board of education of Lucas county, Ohio, agreed 
with the board of education of Wood county, Ohio, to the transfer of certain 
territory from the Ludwig <school distriCt of Providence township, Lucas 
county, Ohio, to the Grand Rapids village school district of Wood county, 
Ohio. At the time of the transfer the county board of education of Lucas 
county, Ohio, made an equitable division of funds and determined that the 
proportion of funds of the Ludwig school district of Providence township, 
Lucas county, Ohio, to be turned over to the Grand Rapids village school 
district of Wood county, Ohio, to be 11.6 per cent. of the total funds of said 
Ludwig school district. 

"Query: Did the Lucas county board of education have the power to 
make the transfer of territory and the power to make the division of funds? 

''This transfer was made under section 4692 of the General Code, 104 
Session Laws, page 135, which section recites that the tran;sfer shall be made 
by the mutual consent of the boards of education having control of such dis­
tricts. 

0 26-Vo!. ll-A. G. 
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"Section 4696 of the General Code, 104 Session Laws, page 135, recites 
that at the time of transfer the division of funds shall be made. 

"Section 4728 of the General Code, 104 Session Laws, page 136, recites 
that each county school district shall be under the supervision and control of 
a county board of education. 

"In my opinion, the construction of the words, 'the board of education 
having control of such districts,' in section 4692 of the General Code, refer 
to the board of education of the rural school district, and not to the county 
board of education, for the reason that section 4696 provides that the di0sion 
of funds must be made at the time of the transfer. · Therefore, it must be 
made by the board of education having the control, and the only board of 
education having control of the funds of the rural school district is the rural 
board of education. If the county board of education had the power to make 
the transfer and the power to proportion the div_ision of funds, there would be 
no way of compelling the rural board of education to turn over that propor­
tionment of the division of the funds." 

Section 4692, G. C., as amended in 104 0. L., 135, and as in force prior to August 
27, 1915, the date when said statute as amended in 106 0. L., 397, became effec­
tive, provided a_s follows: 

"Part of any county school district may be transferred to an adjoining 
county school district or city or village school districts by the mutual con­
sent of the boards of education having control of such districts. To secure 
such consent, it shall be necessary for each of the boards-to pass a resolution 
indicating the action taken and definitely describing the territory to be trans­
ferred. The passage of such a resolution shall require a majority vote of the 
full membership of each board by yea and nay vote, and the vote of each 
member shall be entered on the records of such boards. Such tra.nsfer shall 
not take effect until a map, showing the boundaries of the territory trans­
ferred, is placed upon the records of such boards and copies of the resolution 
certified to the president and clerk of each board, together with a copy of such 
map are filed with the auditors of the counties in which such transferred terri­
tory is situated." 

You do not state in your letter that the Grand Rapids village school district is 
subject to county supervision. I am informed, however, by Mr. Clifton, assistant 
superintendent of public..instruction, that said district is subject to such supervision, 
and this fact is material in determining what boards of education were in control of 
the school districts in question on June 25, 1915, the date when the board of educa­
tion of Lucas county school district secured the consent of the board of education of 
Wood county school district to the transfer of the territory in question. 

While the language of the first part of section 4692, G. C., as above quoted, is 
somewhat ambiguous, I think it was the intention of the legislature, in enacting said 
statute, to authorize the transfer of a part of a county school district to an adjoining 
county school district or city or village school district, by the mutual consent of the 
board of education of such county school district and the board of ed~1cation of the 
adjoining county school district, or city or village school district as the case might 
be, and to limit the term "village school district" as used in said part of said statute 
to village districts exempt from county supervision. 

In this connection I call your attention to the fact that the above provision of 
section 4692, G. C., authorizing said transfer of territory was re-enacted in section 
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4696, G. C., as amended by the general assembly in 1915, and as found in 106 0. L., 
397, said section 4696, G. C., as amended and as now in force, providing in part as 
follows: 

"A county board of education may transfer a part or all of a school dis­
trict of the county school district to an adjoining exempted village school 
district or city school district, or to U?wther county school district, provided at 
least fifty per centum of the electors of the territory to be transferred peti­
tion for such transfer." 

Said section further provides: 

"No such transfer shall be in effect until the county board of education 
and the board of education to which the territory is to be transferred each 
pass resolutions by a majority vote of the full membership of each board 
and until an equitable division of the funds or indebtedness be decided upon 
by the boards of education acting in the transfer; 8lso a map shall be filed with 
the auditor or auditors of the .county or counties affected by su.ch transfer." 

This section clears up the ambiguity in section 4692, G. C., as found in 104 0. 
L., and evidences the above expressed legislative intent in enacting said provision 
of said section 4692, G. C. 

Under provision of section 4728, G. C., as found in 104 0. L., 136, each county 
school district is under the supervision and control of the county board of education 
of such district. 

Under provision of section 4736, G. C.,·as found in 104, 0. L., 138, and as in force 
prior to the date when said provisions as re-enacted in section 4692, G. C., 106 0. L., 
397, became effective, the county board of education ciearly had the authority to 
change district lines within the county school district and to transfer territory from 
one rural or village school di~trict to another, and an order of said county board of 
education transferring tenitory frum one rural or village school district to another 
within said county school district, made under authority and in compliance with the 
requirements of said section 4736, G. C., was binding on the boards of education of 
the local districts affected by said transfer of territory. 

It seems equally ciear that a part of a county school district could be transferred 
to an adjoining county school district by mutual consent of the boards of education 
of such county school district, under authority and in compliance with the provisions 
of section 4692, G. C., as above quoted and the further provision of section 4696, G. 
C., as found in 104 0. L., 135, which required that: 

"When territory is trant>ferred from one school district to another, the 
equitable division of funds or indebtedness shall be determined upon at the 
time of the transfer," 

and that the action of said county boards of education would be binding on the boards 
of education of the local school districts affected by such transfer. 

Inasmuch as the Grand Rapids village school district is not exempt from county 
supervision, I am of the opinion that the transfer of the territory referred to in your 
inquiry would be a transfer of a part of the territory of Lucas county school district 
to the adjoining county school district of Wood county, within the meaning of the 
above provision of section 4692, G. C., and that the boards of education having con­
trol of said districts would be the county boards of education of said county school 
districts. 
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However, in order to effect a transfer of the territory in question_it was necessary: 
(1) That the board of education of Lucas county school district should secure 

the consent of the board of education of Wood county school district to the tia.nsfer 
of the territory in question, and for this purpose it was necessary for each of said boards 
to pass a resolution indicating the action taken and definitely describing the terri­
tory to be transferred, the passage of such resolution requiring a majority vote of 
the full membership of each board by ye~r and nay vote entered on the records of such 
boards. 

(2) That a map showing· the boundaries of the territory transferred be placed 
upon the records of such boards and that copies of said resolutions certified to by the 
president and clerk of each board, together with a copy of said map, be filed with the 
auditors of said counties. 

(3) That at the time of said transfer the boards of education of said county 
school districts should agree upon an equitable division of funds or indebtedness of 
the local school district from which said territory was to be transferred. 

While it appears from your statement of facts that the board of education of 
Wood county consented to the transfer of said territory, it does not appear that the 
other requirements of the statutes as above set forth were complied with. On the 
contrary, you state that at the time said transfer was attempted to be made, the board 
of education of Lucas county school district made an equitable division of funds and 
determined that the proportion of funds of the Ludwig school district of Providence 
township, i"n Lucas county, to be turned over to the Grand Rapids school district in 
Wood county should be 11.6 per cent. of the total funds of said Ludwig school dis­
trict. 

The above requirements of the statutes are mandatory, and inasmuch as said 
division of funds was not agreed upon by said county boards of education, I am of 
the opinion that your question must be miswered in the negative. 

927. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BALLOT-THERE SHOULD BE LEFT AT END OF LIST OF CANDIDATES 
WHOSE NAMES ARE PRINTED UPON BALLOTS AS MANY BLANK 
LINES OR SPACES AS THERE ARE ELECTORS AUTHORIZED TO 
BE ELECTED TO THE DESIGNATED OFFICE OR OFFICES-ELEC­
TORS MAY WRITE IN NAMES AND PLACE CROSS MARK IN FRONT 
OF NAMES SO WRITTEN IN. 

Upon the ballot for township officers, in townships in which no primary elections 
have been held, there should be provided at the end of the list of candidates for each particular 
office a number of blank lines or spaces equal to the number of electors authorized to be elected 
to the designated office and electors may vote for such electors, other than those whose names 
are printed upon the ballot, as they may choose by writing in the blank space or spaces the 
name of their choice and placing a cross mark in front of the name so written in. 

CoLUMBus, OHtO, Oct. 14, 1915. 

HoN 0THO W. KENNEDY, Prosecuting AUorney, Bucyrus, Ohio. 
DEAR SIR:-Yours under date of October 11, 1915, requesting my opinion, is 

as follows: 
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"I desire your opinion as to the right of voters to write in the name of 
a candidate or candidates on the ballot on election day. There seems to be 
no doubt but that such can be done at the primary election. To be sure, 
it requires a certain per cent. to affect the nomination. 

"I have been asked this question by two different townships. In the 
one township, there were nominated one democrat and two republicans, 
as trustees. The question is: Can the republicans write in a third name, 
and can the democrats write in two additional names? In the other town­
ship, the socialists, only, nominated a candidate for township trustee, both 
the republicans a,nd democrats having failed to make any nomination for 
this position. Now, the question is: Can either the democrats or republicans, 
or both, write in names on election day? 

"The difficulty in this situation, it seems to me, is found in that the 
candidates for township officers will all be on one ballot, as provided in section 
11028 of the General Code, as amended in the 103 0. L. at page 520. 

"Section 5070 of the General Code, among other things, provides: 
" '6. If the elector desires to vote for a person whose name does not 

appear on the ticket, he can substitute the name by writing it in black lead 
pencil or in black ink in the proper place, a·nd making a cross mark in the 
blank space at the left of the name so written.' 

"Section 5071, General Code, provides: 
" 'If there was no nomination for a particular office by a political party, 

or if by inadvertence, or otherwise, the name of a candidate regularly nomi­
nated by such party is omitted from the ballot, and the elector desires to 
vote for some on:e to fill such office, he may do so by writing the name of 
the person for whom he desires to vote in the space underneath the heading or 
designation of such office, and make a cross mark in the circle at the head 
of the ticket, in which case the ballot shall be counted for the entire ticket, 
as though the name substituted had been originally printed thereon.' 

"Now these last two sections, to wit, sections 5070 and 5071 are very clear 
upon ballots where all parties have their respective tickets, but under sec­
tion 5028, all candidates are grouped under the designation or title of the 
office for which nominated, in alphabetical order, according to surnames. 
This resolves the township election into a non-partisan election, in fact. 

"In the two cases above cited, you will note that there are three nomina­
tions for trustees in the one case, and in the other case, there is one nomina­
tion for treasurer, and so far as the ballot is concerned, there is no politics 
indicated. Under the facts as above stated, I wish you would give me your 
early opinion as to whether or not other or additional names may be written 
in by voters on election day for these respective offices, or whether or not they 
will be obliged to vote for the person whose name is now on the ticket, or not 
vote at all for that office." 

The question submitted by you involves a consideration of section 5028 of the 
General Code, as amended in 103 Ohio Laws, page 520, in addition to the sections 
referred to by you. · 

Section· 5028 provides as follows: 

"The names of candidates for municipal offices and the names of candi­
dates for township offices shall be printed upon separate ballots, unless the cor­
porate limits of the municipalities are identical with those of a township. 
Separate ballots shall be provided in all townships and in municipalities 
having a population of lel:is than two thousand in which no primary is had 
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for making nominations, which ballots so intended for the use of voters shall 
be so arranged and printed that the names of all candidates, whose nomina­
tions for any offices specified in the ballot have been duly made, will be grouped 
under the designation or title of the office for which nominated, in alphabetical 
order according to surnames. A single blank line or space shall be left at the 
end of the list of candidates for each different office." 

This section governs the form of ballot in all those townships in which no primary 
election ·has been held. It will be noted that by the last sentenc"e of this section it 
is provided: 

"A single blank line or space shall be left at the end of the list of candidates 
for each different office." 

It was clearly the purpose of this provision to give opportunity to every elector to 
vote for such person as he desired for any office, other than those candidates whose 
names are printed upon the ballot. With this purpose of the provision in view, it 
should be given surh construction as will effectively accomplish that purpose, if the 
same may be done, within the reasonable significance of its terms. 

While it is provided that a single space shall be left for each different office, I am 
inclined to the view that "office," as here used, is not limited in its meaning to the 
name of the position to be filled but that where there is more than one position to be 
filled, although designated as the same office, the purpose of the provision requires 
that equal opportunity be given to vote for a person to fill each of such anticipated 
vacancies in office. For instance, where there are to be elected three township trustees 
there are within the meaning of the term "office," as here used, in my opinion, threE 
offices to be filled. 

It would therefore follow that in the preparation of the ballot for township officers. 
in the case of all those offices in which there is to be elected but one such officer, a 
single blank line or space should be left at the end of the list of candidates for thai 
office, and in those cases in which there are to be elected more than one officer for a 
particularly designated office there should be provided at the end of the list of candi­
dates whose names are printed upon the ballot a number of blank lines or spaces equal 
to the number of persons to be elected to that office. · 

That is to say, answering your question specifically; with reference to the election 
of township trustees, a case in which three persons may be elected to that office at the 
coming election, in my view of the meaning of the last sentence of section 5028

1 
there 

being three different offices, there ~houlrl. be left at the end of the list of candidates 
whose names are printed upon the ballot three blank lines or spaces, that electors may 
have opportunity to vote for three persons other than those whose names so appear 
upon the ballot. 

No purpose for providing blank spaces at the end of lists of candidates can be 
suggested other than that electors may write therein the names of such electors as they 
may desire to be elected to that office and express their choice for that elector by placing 
a cross mark in front of the name so written on the ballot, and I am therefore of opinion 
that electors may lawfully write in the names of electors and vote for the person whose 
name is so written in the manner suggested. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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928. 

THE CITIZEXS TRUST AND SAVINGS BANK COMPANY OF COLU:\>IBUS, 
OIDO-LE\IITATIOX AS TO A:\IOUXT OF ITS CAPITAL AXD SUR­
PLUS WHICH MAY BE 11\-rvESTED IN REAL ESTATE AND BUILDINGS. 

The Citizens Trust and Sauings Bank Company of Columbus, Ohio, a corporation 
organized as a commercial bank, a savings bank, a safe depasit company and a trust com­
pany, is limited in the amount which it may invest in real estate and building or buildings 
thereon used for the transaction of its business to .fifty per cent. oj its paid in capital and 
surplus. 

CoLUMBus, OHio, Oct. 14, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-1 have your letter of September 28, 1915, in which you request my 

opinion relative to a situation presented in a letter to you from Mr. Walter English, 
Cashier of The Citizens Trust and Savings Bank, of Columbus, Ohio, which letter 
you quote in full and is as follows: 

"September 16, 1915. 

"DEAR Sm:-In 1906, The Ohio Trust Company (now The Citizens 
Trust and Savings Bank) purchased a perpetual lease on the property at 
the southwest corner of High and Gay Streets as a site for its permanent 
home. This lensehold stands on our books at $130,000, and we pay an annual 
ground rent of $11,000 with the privilege of purchase of the fee in 1932 for 
$230,000. In case the privilege of purchase is not exercised, the ground rent 
of $11,000 remains unchan~ed perpetually. The lePse contains a clause as 
follows: 

" 'Said party of the second part for himself, his personal representa­
tives, heirs and assigns, covenants and 'lgrees with the parties of the first 
part, to erect on said real estate, in place of the building now on said real 
estate, a fireproof building, the same to be not less than twelve stories high, 
and to keep same in !!;OOd repair and to promptly restore same to its former 
conditiOn in case of partial or complete destruction.' 

"We now desire to erect a banking and office building on the property and 
have negotiations on with the trustees of the e!'tate of :\1r. :\lcCune, (who 
executed the lease) for a waiver of the above referre::l to clause, which waiver 
will enable us to ere~t a building of five stories in height v.ith foundations, 
steel work, etc., strong enough to carry seven additional stories in case we 
should deride at some future time to add them. to the five story building. 
Our counsel advises us that the trustee'3 will agree to this modification. Will 
you therefore please give us a ruling as to the limit of investment we are 
allowed to make in a banking house. Are we permitted to invest sixty per 
cent. of our capital and surplus of 8850,000, or fifty per cent., of our capitai 
and surplus )f 8850,000., including, of course, the $130,000, at which the 
property now stands on our books. As we rerd the law, commercial banks, 
trust companies, and savings banks are restricte::l to sixty per cent., and safe 
deposit companies to fifty per eent., and, as you are aware, we carry on all 
four classes of business. Will the fact th.tt we purchased the lease I'Ontaining 
the above twelve story clause before the passage of the banking act permit 
liS to ex<'eed the limitation of investment, provided in the act on arc·ount of the 
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fact that we purchased the lease subject to all of its terms and provirlons 
before the law limiting the amount of banking house investment was passed? 

"Very truly yours, 
(Signed) "WALTER ENGLISH, 

"Cashier." 

Upon an examination of the records in the office of the serretary of state I have 
secured the following supplemental information: 

The Ohio Trust Company filed its original articles of incorporation November 
20, 1900. Under date of October 30, 1909, The Ohio Trust Company filed its efection 
to avail itself of the benefits and powers conferred by the act relating to the organi­
zation of banks and the inspection thereof, approved May 5, 1908. (99 0. L., 276-
section 36). 

Upon the same date (October 30, 1909), The Ohio Trust Company filed a certifi­
cate amending its articles of incorporation, changing its name to "The Citizens Trust 
and Savings Bank;" availed itself of the privileges and poweis conferred by "An act 
reiating to the organization of banks and the inspection thereof," approved May 5, 
1908; and in addition to the powers conferred by its original articles, it acquired author­
ity "to establish and be a 'commercial bank, a savings bank, a safe deposit company, 
and a trust company, a.s defined and provided for in said act,' having departments 
for ali of said classes of business." 

The Citizens Trust and Savings Ba.nk Company is, therefore, ~ corporation organ­
ized and authorized to c~ry on four classes of business, viz.: a commercial banking 
business, a savings bank buoiness, a safe deposit company business, and a trust com­
pany business. 

Although I have not had an opportunity to examine the perpetual lea'5e referred 
to in the letter of Mr. English, I have been orally informed by him that no definite 
time is fixed by its terms for erecting the twelve-story building mentioned in the lwse, 
so that so long as the present building remains on the premises there is no obligation 
on the part of The Citizens Trust and Savings Bank Company to erect the new build­
ing, and the time of such erection is optional with the bank. 

Under the banking act of 1908 (99 0. L., 269-sections 46, 54 and 66), commercial 
banks, savings banks and trust companies are limited in the amount they may invest 
in real estate and the construction of buildings thereon for the transaction of business 
to sixty per cent. of their paid in capital and surplus (General Code, sections 9753, 
9762 and 9774). Under section 65 of the same act, being section 9772 of the General 
Code, safe deposit companies are limited in the amount they may invest for such 
purpose to fifty per cent. of their paid up capital and surplus. 

I will first consider the second question asked in the letter of inquiry, as to whether 
The Citizens Trust and Savings Bank is relieved from the necessity of complying 
with the limitations and restrictions imposed by a law enacted after its purchase of 
the lease in question, under the terms of which it assumed an oblig9,tion of constructing, 
at some future time, an improyement whirh will require an expenditure of money in 
exces3 of such limitation. 

Section 9741 of the General Code, which was p2rt of section 36 of the banking act 
referred to, is as follows: 

"Banks, savings banks, savings societies, societies for savings, savings 
and Joan associations, safe deposit companies, trust companies, savings and 
trust companies, and combinations of any two or more of such corporations, 
heretofore incorporated in this state which have paid in the amount of capital 
stock required by this chapter to enable them to commence business, if they 
so elect, may avail themselves of the privileges and powers herein conferred, 
by signifying such election and derlaration under their seal, attested bv the 
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signature of the president and secretary to the secretary of state and the super­
intendent of banks, which such secretary shall record, and his certificate be 
evidence thereof. When such election and declaration is so recorded, it shall 
confer all the privileges and powers conferred by this chapter, and from that 
time such association or corporation shall be governed by its provisions." 

As stated above, the records in the office of the secretary of state diScrose the 
fact that The Ohio Trust Company, under date of October 30, 1909, acted under 
authority of the above section and elected to avail itself of all the privileges and powers 
conferred by said act. The Ohio Trust Company was therefore, from the time of 
such election, and The Citizens Trust and Savings Bank is now, by virtue of such 
election and the law itself, subject to all the limitations and restrictions of the act. 

The fact that a strict observance of all the limitations and restrictions of the law 
under which it has elected to act may necessitate the disposition of its lease under 
certain contingencies, will not be sufficient to relieve the bank from complying with 
such limitations and restrictions. 

I am, therefore, of the opinion that The Citizens Trust and Savings Bank Com­
pany is not relieved from the necessity of complying with the limitations imposed by 
said banking act, relative to the investment of its capital in real estate to be used 
as its place of business, by the fact that its purchase of the lease referred to and its 
assumption of the obligations therein contained was prior to the enactment of such act. 

The further question remains as to what specific limitations upon the per cent. 
of its capital stock and surplus invested must be observed by The Citizens Trust and 
Savings Bank Company in erecting a building upon the premises leased by it. 

As stated above, savings banks, commercial banks, and trust companies are 
permitted to invest sixty per cent. of their capital stock and surplus for such purpose, 
while safe deposit companies may only invest fifty per cent. of their paid in capital 
stock and surplus for such purpose. 

The Citizens Trust and Savings Bank Company is organized to do four classes 
of business. It cannot be said that its capital stock is divisible, or that any part of 
its capital stock and surplus belongs or may be attributed t{) any of its four depart­
ments. It is a single corporation organized to do four classes of business, and if it 
is subject to any one of the limitations above referred to it is subject to all of them, 

·or, in other words, it is subject to the most stringent of the several limitations placed 
upon the different ~inds of business conducted by it. 

Since the most stringent of such limitations is that inposed upon safe deposit 
companies by section 9772 of the General Code, limiting the amount which such com­
pany may invest in buildings and. real estate for its own use to fifty pe>: cent. of itR 
paid up capital and surplus, it follows that The Citizens Trust and Savings Company 
must limit its investment for such purposes to fifty per cent. of its paid up capital 
and surplus. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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929. 

JUVENILE COURT FUNDi::l-NOT AVAILABLE TO PAY EXPEN"SES OF 
JUVENILE COURT JUDGES FOR ATTENDING. BOARD OF STATE 
CHARITIES CONFERENCES. 

No part oj juvenile court funds are available for payment of expenses of juvenile 
court judges for attending board of state charities conferences to be held at Dayton, Ohio, 
November 3 to 5, 1915, under authority of section 1356, G. C. 

CoLUMBus, Omo, Oct. 14, 1915. 

HoN. SAMUEL L. BLACK, Judge of the Probate Court, Columbus, Ohio. 
MY DEAR JuoaE:-Permit me to acknowledge your request for an opinion a.s to 

the authority of the juvenile judges to have their expenses paid in connection with 
attendance at the twenty-fifth annual conference of charities and correction to be 
held at Dayton, Ohio, November 3 to 5, 1915, your request arising out of a letter 
addressed to you by the secretary of the board of state charities, in which reference 
is made to sections 1656 and 1657 of the General Code. I find upon examination 
that the reference to the sections above referred to is incorrect, inasmuch as it should 
have stated sections 1356 and 1357 of the Geneml Code, and I am informed that a 
supplemental notice has been sent out by the board of state charities making the 
correction. 

Sections 1356 and 1357 of the General Code are as follows: 

"Section 1356. At such times and places as it deems advisable, the 
board of stJ.te charities may hold conferences of the officers of st:1te, county 
and municipal benevolent and correctional institutions, officials responsible 
for the administration of public funds used for the relief and maintenance 
of the poor, and members of boards of county visitors. Such conferences 
shall consider in detail questions of management of such institutions, the 
methods to secure their economical and efficient condu.ct, the most effective 
plans for granting public relief to the poor, and similar subjects. 

"Section 1357. The necessary expenses of all the persons invited to 
such conferences shall be paid from any fund available for their resoective 
boards and institutions provided they shall first procure a certificate from 
the secretary of the board of state charities that they were invited to and 
were in attendance at the sessions of such conferences." 

Under date of November 9, 1914, the bureau of inspection and supervision of 
public offices advised the probate judge of Highland county, Ohio, in answer to a 
similar question. A copy of the letter is to be found on page 34 of opinion book No. 
31 of the bureau of inspection and supervision of public offices, and is as follows: 

"November 9, 1914. 

"MR. J. B. WoRLEY, Probate Judge, Hillsboro, Ohio. 
"DEAR Srn:-In reply to yours of the 7th inst. 
"We are of the opinion now that juvenile judges have the statutory 

right to fix mothers' pensions, they become eligible to an invitation to attend 
the ann~al conferences of the state board of charities, because the juvenile 
judge is now an official who is responsible for the administration of public 
funds used for the relief and maintenance of the poor, as provided in section 
1356, General Code. So, if you have a proper invitation from the secretary 
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of the board of state charities, this department will not criticize payment 
of your expenses in attending said conference, as provided by section 1357 of 
the General Code. 

Respectfully, 
"Bureau of Inspection, etc." 

Upon an examination or the statutes referred to, including the juvenile court 
law of which the mothers' pension law is a part, it is to be observed that while the 
position of the bureau of inspection, as reflected in the letter quoted above, is correct 
insofar as it relates to the status of a judge of the juvenile court with reference to his 
being an official responsible for the administration of public funds used for the relief 
and maintenance of the poor referred to in section 1356 of the General Code, supra, 
and his eligibility as such to receive an invitation to the conference of the board of 
state charities, there is nowhere to be found in the juvenile court law, including the 
mothers' pension act, any provision for the appropriation of funds which may be 
used for the purpose of making payment of the expenses for attending the conference 
as provided in section 1357 of the General Code, supra. In fact, there is no provision 
of the law making available any funds to be used by the judge of the juvenile court 
for his expenses incurred by him personally. 

In view of the foregoing, it is my opinion that there are no funds available to pay 
the expenses of juvenile court judges who may attend the conference of charities and 
correction, referred to, and in addition thereto section 1357 provides that the expenses 
shall be paid from any funds available for the respective "boards" and "institutions" 
in neither of which classes can it be said may be included a "Court." 

930. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE LIQUOR LICENSING BOARD-INSPECTORS APPOINTED BY 
SUCH BOARD-WITHOUT AUTHORITY TO PUNISH FOR CO~TEMPT, 
A PERSON WHO DISOBEYS SUM:\IONS ISSUED BY SUCH INSPEC­
TOR. 

Inspectors appointed by the state liquor licensing board have no power to punish as 
for contempt a person who disobeys a summons issued by such inspector, under authority 
of section 6087, G. C., 104 0. L., 166. 

CoLUMBUs, OHio, October 14, 1915. 

1'he State Liquor Licen.'ling Board, Columbus, Ohio. 
GENTLEMEN:-! have yours under date of September 25, 1915, as follows: 

"Section 6087 of the Revised Statutes, a~ amended February 6, 1914, 
and contained on page 166 of vol. 104, Laws of Ohio, provides: 

'In the performance of the duties impoeed by this section on the in­
spectors appointed by the state liquor licensing board, said inspectors may 
summon and compel the attendance of witnesses before them to testify in 
relation to any matter which by law is a subject of inquiry and investigation, 
and require the production o' any book, paper or document which they deem 
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pertinent. They shall have authority to administer an oath to any person 
appemng as a witness before them. They may at all reasonable hours enter 
into all buitdings and upon all premises withln·their jurisdiction for the pur­
pose of examination.' 

"In the perform<J.nce of their_ duties, certain inspectors of tliis depart­
ment, in the village of Greenfielri, Highland county, Ohio, recently served 
several subpoenas through the marshal of the village, upon citizens of that 
village, on a Saturday, requiring their attendance on the following Monday. 
At the time designated in the subpoenas, three of the parties so served re­
fused to appear and testify, on the ground that they had been advised by 
counsel not to appear for the reason that no penalty was attached to their 
refusal to obey said sumnions. 

"Will you please advise this board in writing fully as to the power of the 
inspectors of this department under thls provision of the statutes, and oblige 

* * *" 

It may be first observed that whether or not section 6087, G. c.,· 103 0. L., 338, 
conferred upon inspectors of the agricultural commission power to punish for con­
tempt, is immaterial here, since the same was repealed by the amendment of ·said 
section 6087, G. C., 103 0. L., 442, which conferred upon inspectors appointed by 
the state liquor license board no authority to administer oaths or to prosecute or punish 
for contempt, the authority of such inspectors being there limited to making certain 
investigations. It would not be seriously contended that the power to make inves­
tigations alone would carry with it the power to prosecute or punish for contempt. 

Section 6087, G. C., was again amended in 104 0. L., 166, as suggested by you, 
to read as follows: 

"The inspectors appointed by the state liquor licensing board, in ad­
dition to any other duties, by personal vi13itation or otherwise, shall make in­
vestigations to secure the names of all persons, firms or corporation<;~ liable 
to such assessment or increased asses~ment, whose names are not already 
on the duplicate, and report such names to the state liquor licensing board. 
In the performance of the duties imposed by thls section on the inspectors 
appointed by the state liquor licensing board, said inspectors may summon 
and compel the attendance of witnesses before them to testify in relation to 
any matter which by law is a subject of inquiry and investigation and re­
quire the production of any book, paper or document which they deem perti­
nent. They shall have authority to administer an oath to any person appear­
ing as a witness before them. They may at all reasonable hours enter into 
all buildings and upon all premises within their jurisdiction for the purpose of 
examination." 

While it might be maintained that it is within the inherent power of courts to 
punish as for contempt, for a disregard of their lawful authority, it can certainly not 
be maintained that such power rests in officers or inquisitorial bodies whose authority 
is limited to administering oaths and summoning and compellinr; the attendance of 
witnesses in the absence of statutory authority therefor. The general power to com­
pel the attendance of witnesses has little, if an:v, force in the absence of jurisdictional 
authority to in1ii11t a penalty upon t.hose who may choose to disregard the require­
ments of a summons. In re Heffron, 16 W. L. B., 285. 

A careful examination of the statutes fails to disclose authority anywhere lodged 
for the enforcement of the power to compel attendance of witnesses above conferred by 
special provi'iion, and it is not believed that the general provisions applicable to pro­
ceedings in contempt of court are applicable to the present case. 
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Section 12137, G. C., provides in part: 

"A person guilty of any ()f the following acts may be punished as for 
a contempt: 

"1. Disobedience of, or resistance to, a lawful writ, process, order, rule, 
judgment, or command of a court or an officer." 
• • • • • • • 

If, however, an inspector appointed by the state liquor licensing board may be 
said to be an officer, it is not conceived that he is an officer in contemplation of that 
term as used in said section 12137, G. C., supra. This section assumed its present 
form in the revision of 1880, and the numerous provisions since enacted, conferring 
special authority to punish for contempt, disobedience of the orders and disregard 
of the authority of various officers, clearly indicates the interpretation given to the 
term ."officer," as found in said section by the legislature, to have been li.mited to 
officers of the court therein referred t<>. 

1 am therefore of the opinion that there is no authority to puni<ill, for contempt, 
persons who disobey summons issued by inspectors appointed by the state liquor 
license board. 

931. 

Respectfully, 
EnwARD C. TURNER, 

Attorney General. 

ROADS AND IDGHWAY~-CASS HIGHWAY LAW-TOWNSIDP TRUSTEES 
ACTING THROUGH TOWNSIDP IDGHWAY SUPERINTENDENT 
HAVE AUTHORITY TO PURCHASE ROAD MATERIALS TO REPAIR 
TOWNSffiP ROADS-ALSO EMPLOY NECESSARY LABOR FOR SUCH 
WORK. 

Under the Cass Highway Law, township trustees, acting through the township high­
way superintendent, have authority to purchase stone, gravel or other road materials to be 
used in the repair of township roads, and to pay for the hauling of such materials and em­
ploy the labor necessary in such work. 

CoLUMBus, Omo, Oct. 14, 1915. 

HoN. GEORGE W. PORTER, Prosecuting Attorney, GreenuiUe, Ohio. 
DEAR Sm:-I have your communication of October 9, 1915, in which you refer 

to the following provision found in section 61 of the CaBB highway law, section 3298-1, 
G. c.· 

"The proceeds of such levy may be used to purchase stone, gravel, or 
other road material'to be hauled by donation, or to pay for labor and hauling 
when the material is donated." 

In your communication you allude to the sweeping repeal of township road laws 
by the Case highway law, and state that under the former law the township trustees 
in your county always purchased stone and gravel and paid for the labor and the hauling 
of the same out of the township road funds, and you observe that if the provision of 
the CaSB highway law quoted above is to be given a literal interpretation, it would be 
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impossible for township trustees to purchase stone, gravel, or other road materials, 
unless the same be hauled by donation, and likewise impossible for them to pay for the 
labor and hauling unless the materials be donated. You further state that if such a 
construction of the law be correct, it would be impossible in your county to have 
any stone or gravel placed upon the roads by the township trustees, and you therefore 
inquire as to whether under the Cass highway law township trustees are authorized to 
purchase stone and gravel and pay for the labor and hauling of such material to be placed 
upon the roads. 

I assume that the operation to which you refer, that is, the purchase of stone, 
gravel or other road materials, and the placing of the same on the roads of a township, 
is in the nature of a repair of existing roads, and that you do not intend to refer to the 
construction of new roads, and will therefore in this opinion deal only with the repair 
of roads by township trustees. 

Section 241 of the Cass highway law, section 7464, G. C., contains the following 
provision: 

"Township roads shall include all public highways of the state other than 
state and county roads as hereinbefore defined, and the trustees of each township 
shall maintain all such roads within their respective townships." 

The term "maintain;'' as used in the above provision, is synonymous with or at 
least was intended by the legislature to include the term "repair." It will thus be 
seen that it is mandatory upon the township trustees of a township to keep in repair 
the township roads within their township, the term "township roads" being defined 
by section 241 of the Cass highway law. 

Machinery for the performance of this duty is provided by section 75 of the act, 
section 3370, G. C., which reads as follows: 

"For the purposes of this act there shall be in each township not less than 
one nor more than four ro11d districts, as the township trustees may determine. 

"The district or districts shall include all the territory in such township. 
The trustees of the township shall appoint for each road district a superin­
tendent who shall be known as township highway superintendent and who shall 
serve until his successor is appointed and qualified. Under the direction of 
the township trustees he shall have control of the roads of his district and keep 
them in good repair. He may be removed by the township trustees or the 
county highway superintendent for incompetence or gross neglect of duty." 

Having in mind the fact that it is the duty of the township trustees to keep the 
township roads in repair, and that machinery is provided to enable them to discharge 
this duty, it cannot be assumed, in the absence of a positive and unequivocal provision 
in the law, that the legislature intended to prohibit action in the matter unless the 
citizens of a township or those interested in the repair of its township roads should 
donate either the labor or the material needed for such repair. 

To reach such a conclusion would be to deny to township trustees the right to carry 
out the duty imposed upon them by section 241 of the act, unless they were able to 
secure donations either of labor or of materials, and I am of the opinion that the lan­
guage referred to by you does not require or warrant such a conclusion and i3 to be 
construed as a grant of power rather than as a limitation upon the general authority of 
the township trustees in the premises. In other words, the legislature in using such 
ianguage did not intend to circumscribe the general authority of the township trustees 
to repair township roads and to do all things reasonably necessary in the premises, 
the real intention of the legislature being to confer upon the township trustees in ex~ 
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press terms the additional authority to accept donations, either of labor or of materials, 
and to use public funds to provide the things not donated and necessary to a given 
repair. 

I therefore conclude, in answer to yout> specific question, that under the Cass 
highway law the township trustees, acting through the township highway superin­
tendent, have authority to purchase stone, gravel 01 other road materials to be used in 
the repair of township roads and to pay for the hauling of such materials and employ 
the labor necessary in such work. 

932. 

Respectfully, 
EDWARD C. TURNER,· 

Attorney General. 

ELECTION-NOMINATION PAPERS-MUST BE FILED ACCORDING TO 
PROVISIONS OF SECTION 5004, G. C., 103 0. L., 844, WIDCH ARE 
MANDATORY-TIME LIMIT-CERTIFICATE OF NOMINATION. 

The provisions of section 5004, G. C., 103 0. L., 844, prescribing the time within 
which certificates of nomination and nomination papers may be filed, are mandatory. 

CoLUMBus, Omo, October 14, 1915. 

RoN. MEEKER TERWILLIGER, Prosecuting Attorney, CircleviUe, Ohio. 
DEAR Sm:-I acknowledge the receipt of yours under date of September 15, 

1915, in which you make inquiry as to whether certain provisions of section 5004, 
G. C., 103 0. L., 844, are mandatory or directory only. The prov-isions of said section 
to which your inquiry has reference, is as follows: 

"Certificates of nomination and nomination papers of candidates shall 
be filed as follows: * * • 

" 'For township or municipal offices, justices of the peace or members of 
the board of education, with the board of deputy state supervisors of the 
county, not less than sixty days previous to the day of election.' " 

As bearing upon the question thus submitted, you call attention to the case of 
State ex rei v. Deputy State Supervisors of Elections, 17 C. C., 396. This case was 
decided by the circuit court of Licking county at the March term, 1898. This was 
an action in mandamus to requiie the board of deputy state supervisors of elections 
to print upon the ballot the name of one Fulton, as a candidate for city solicitor, upon 
a certificate of nomination filed 1'.-:ith the city board of elections on March 20th or 
21st, previous to an ele<"tion to be held on April 3rd, next ensuing, under a statute 
which required in that particular ca~e that "the nomination of city officers shall be 
filed with the city board of elections not le-ss than fifteen days previous to the date of 
such election." 

Under the facts above set forth, the court held that this provision was directory 
only, and a writ of mandamus was issued requiring the election officers to print the 
names of the candidates on the ballot. 

The court in its opinion gave consideration to the fact that no objection in writ-
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ing, or otherwise, to the certificate of nomination of the relator had been filed with 
the election officers and concluded that the same was, therefore, subject to the pro­
vision of section 10 of the act of April18, 1892, as amended in 90 0. L., 269, that: 

"The certificates of nomination and nomination papers being so filed, 
if in apparent conformity with the provisions of this act, shall be deemed 
to be valid, unless objection thereto is duly made in writing, within five days 
after the filing thereof." 

When is a certificate of nomination in "apparent conformity'' with the law? I 
can conceive of no other meaning which may in reason be given to this phrase "ap­
parent conformity" than that the petition or certificate of nomination is, upon its 
face, in every respect in conformity with the legal requirement. Or, stated conversely, 
a nomination paper may be said to be apparently in conformity with the law when 
it does not·show upon its face that it does not meet, in all respects, those legal re­
quirements. If, then, a certificate of nomination or petition, when speaking the truth, 
must show upon its face that a requirement of law has not been complied with, that it 
is in violation of an unequivocal mandate of law, it cannot in any sense be said to be 
in apparent conformity to such law, and the statutory provision above quoted, there­
fore, loses all application. That is to say, when a petition or nomination paper is 
presented to the proper office>: for filing, and he endorses thereon the true date of filing 
in the customary form, such petition, if filed after the expiration of the statutory limit 
therefor, must then show upon its face that it is not in conformity with the statutory 
requirement as to the time of filing, and not within the statutory provision referred 
to by the court. 

True, as stated by the court, this provision does not require exact conformity. 
Equally true is it that a thing may have apparent conformity and at the same time 
not be iir exact conformity, and to just such case is the statute he!e under consider­
ation applicable. It will be observed, however, that this statute does demand that 
the petition appear regular and that it c:10not do so and speak the truth when filed 
after the expiration of the time limited by statute. 

The court in discussing this question says: 

"If the purposes of the law are, a1 we have intimated and supposed, 
primarily to secure: First, an honest and fair nomination for public offices; 
and, second: fairness and honesty as a resuit of an election, a question may be 
presented in this form; should this object of the statute be defeated by a mere 
irregularity, it would not and could not make the result of the election doubt­
ful. We think it should not receive such construction unless the language 
of the statute is so explicit that the intention of the legislature can only be 
ascertained by giving it this mandatory construction." 

This statement of the court clearly discloses a misconception of principle. While 
the primary purpose of legislation relative to elections may be said to be the preser­
vation of the secrecy of the ballot and a fair and honest election, it cannot be said 
that no provision thereof may have any other purpose. It seems, however, that 
such was one of the purposes, at least, of the legislature in fixing a limit on the time 
of filing nomination papers by which the rights of all might be fully protected, rather 
than to leave the conflicting interest of those directly concerned subject to the ca­
price of designing individuals, and involved in interminable doubt, and thus open 
wide the door to fraud. The first step toward honesty and fairness in elections is 
the establishment of plain and unequivocal rules of procedure giving equal security 
to the rights of all, free from individual choice or influence. That is to say, one of 
the purposes of fixing a limit beyond which petitions may not be filed, was to prevent 
the opportunity for fraud in leaving the same subject to the action of persons who 
are, of necessity, more or less interested therein on one side or the other. It was there-
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fore manifestly the purpose of the legislature to make time the essence of the validity 
of such petitions. N.J other purpose can be suggested, for, had the legislature con­
templated that such provision might be ignored at the convenience of individuals, 
its enactment was an idle performance. What purpose can be served by such pro­
vision if it be interpreted to mean that it was subject to the action of election officers 
in having tickets printed and that petitions may be filed at any time until the tickets 
are actually printed. Such construction would enable election officers to indulge 
in preferences and grossly fraudulent practices to the prejudice of the rights of indiv­
uals and against public interest. 

The holding of the court in the case of State ex rei. v. Supervisol"B of Elections, 
supra, is manifestly against the weight of authority in other jurisdictions upon the 
question. The rule is laid down in 15 Cyc., 338, as follows; 

"Statutory provisions in regard to the time of filing certificates of nom­
ination are m~ndatory, and a certificate offered after the time limit is properly 
rejected." 

And in 10 Am. & Eng. Ency., 368, 2nd Edition: 

"Statutory provisions as to time, place and manner of filing nomination 
papers are mandatory and a strict compliance with them is necessary to make 
a valid nomination." 

The above statements of the rule are fully supported by the following cases: 

Donahoe v. Johnson, 8 Pa. Dist., 316; 
In re McDonald, 54 N. Y., Supp. 690; 
In re Cudderback, 39 N. Y. Supp., 388; 
Griffin v. Dingley, 114 Cal., 481; 
Hallon v. Center, 102 Ky., 123. 

The court in the opinion in 54 N. Y. Supp., 690, says: 

"The time within which certain acta are required to be done under the 
election laws is an essential and ali-important element in the orderly conduct 
of nominating and electing public officers. To permit a departure from 
the law in this respect would lead to the greatest confmion and to the sub­
version of the plain purposes of the law. The provisions of the statute with 
respect to the time of filing the certificates are clear. The Jertificate in ques­
tion here, being for independent nominations, was required to be filed, if at 
all, 'at least twenty-five, and not more than forty days' before the election. 
• • • These provisions are mandatory, and must be complied with, and, 
after the time has passed, the secretary has no right to receive and file any 
certificate." 

Indeed, the decision of the circuit court, 17 C. C., 396, supra, seems clearly to 
be overruled in the case of State v. Stewart, 71 0. S., 55, though reference thereto is 
not made. The third branch of the syllabus in the case of State v. Stewart is as fol­
lows: 

"The requirement of section 2966-22, Revised Statutes, which provides 
that certificates of nomination and nomination papers of candidates for 
offices to be filled by the electors of a district, etc., shall be filed with the 
chief deputy state supervisor of the county in the district, etc., containing 
the greatest number of inhabitants, as ascertained by the last federal census, 
not less than twenty-five days previous to the day of election, is a limitation 
upon the power to so file, and is not intended to require that objections and 
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other questions arising in the course of nominations of candidates shall be 
kept open and undecided until twenty-five days before the day of the elec­
tion." 

And at page 73 of the opuuon the court, referring to the provision of section 
29£6-22, R. S., requiring that certificates of nomination or nomination papers must 
be filed not less than twenty-five day1 previous to the day of election, said: 

"The latter provision does not authorize the chief deputy state super­
visors of elections and the clerks of the election boards of the several counties 
of the district to keep open more than a reasonable time and until twenty­
five days before the election a controversy which has been properly submitted 
to it, but is a limitation on the power to file such certificates and nomination 
papers, requiring that they shall be filed not later than twenty-five days 
before the election; and it is only intended to indicate to conventions and 
others who seek to m'1ke nominations and get them upon .the ballot that 
they must take action in proper time before that date in order to make the 
nomination effectual." 

To hold that an election may not be declared to be null and void on account of 
mere precedent irregularities is upon an entirely different principle than that here 
involved, and it is well est:1blished that an election will not be avoided for such ir­
regularitie> except upon showing that upon f1aud or such irregularity the result was 
effected or that by reason thereof illegal votes have been cast or the casting of legal 
votes prevented. 

The right of an elector to have his name placed upon a ticket as a candidate for 
public office is subject to all the statutory requirements and limitations. That is 
to say, the nomination of candidates for public offices has become a purely statutory 
p10ceeding and, under a familiar rule of construction, to acquire rights thereunder 
there must be a strict compliance with such statutes. 

To hold an entire election a nullity after the same has been fully consummated, 
of necessity affects the public interest, while to defeat the purpose of an elector to 
become a candidate for office can affect only a qualified or conditional individual right 
or privilege. 

In 36 Cyc., 1159, in reference to directory and mandatory provisions of statutes, 
it is said: 

"When the statutory proVIsiOn relates to acts or proceedings imma­
terial in themselves, but contains negative or exclusive terms; either express or 
implied, then such negative or exclusive terms dearly indicate a legislative 
intent to impose a limitation, and therefore the statute becomes imperative, 
and requi~es strict performance in the manner prescribed." 

And on page 1160: 

"Under statutes conferring privileges upon private individuals for a 
certain period of time, such privileges cannot be exercised after the lapse of 
the time allowed." 

That the state of facts under consideration is within this rule is beyond question. 
It cannot be maintained that there is not at least by implication those negative terms 
contemplated by this rule when consideration is given to the term "not less than," 
nor can it be questioned that this is a statute confening privileges on private individ­
uals to the exclusion of every one who does not conform to the provisions thereof. 
Then, under this rule, the statute under consideration must be held to be imperative 
in its terms. 

In view of these considerations, I am unable to agree with the conclusion of the 
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learned circuit court, and run therefore of the opinion that the provisions of section 
5004, G. C., above quoted, and to which you refer in your inquiry, are mandatory. 

The case of the State of Ohio ex rel. Thomas R. Jones v. The Board of Deputy 
State Supervisors of Elections of l\Iontgomery County, Ohio, has been decided, but 
the opinion of the supreme court in that case has not yet been prepared. 

933. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

ROADS Al'iD HIGHWAYS-CASS HIGHWAY LAW-TOWNSHIP TRUSTEES 
-IT IS THEIR D"L'TY TO :\:IAINTAIN AND KEEP IN REPAIR TOWN­
SHIP ROAD LAID OUT BY TOWNSHIP TRUSTEES AND WHICH 
EXTENDS FROM DWELLING PLACE TO ANOTHER PUBLIC ROAD­
COUNTY COMMISSIONERS HAVE RIGHT TO ASSIST IN MAIN­
TENANCE OF ROAD. 

Under the Cass highway law, it is the duty oj the township trustees to maintain and 
keep in repair a township road laid out by the township trustees and which extends from a 
dwelling place to another public road, subject to the right of the county commissioners to 
assist the township trustees in such maintenance. 

CoLUMBus, 0HJo, Oct. 14, 1915. 

RoN. J. W. WATTH, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Sm:-1 have your communication of October 1, 1915, in which you inquire 

as to whose duty it is to keep in repair a township road which was laid out by the town­
ship trustees under favor of section 6958, G. C., and which extends from a dwelling 
place to another public road. 

Section 6958, G. C., which was a part of the law relating to township roads and 
which was repealed by the Cass highway law, 106 0. L., 57 4, read as follows: 

"A person, desiring to have a township road laid out from a plantation, 
dwelling place, mill or house of public worship, or to a cemetery, burial ground 
or public road, or from one public road to intersect another, or from a tract of 
wild land or timber land, stone quarry, coal mine or mineral land, other than 
petroleum or natural gas land, to a railroad or railroad station, or from a 
railroad station to a township, county or state road, or sawmill, shall petition 
the trustees of the proper township, after giving thirty days' previous notice 
thereof, by advertisement posted up in three public places within the town­
ship, setting forth therein the time when the petition is to be presented, the 
place of be¢.nning of such road, the intermediate points, if any, and the 
place of termination thereof." 

The sections of the General Code immediately following section 6958 and which 
were in force prior to the passage of the Cass highway law, provided for the giving of a 
bond by the petitioner, the appointment and duties of viewers, claims for damages, 
the report of the viewers and the proceedings of the township trustees upon such report. 

Section 6!!65, G. C., after providing for an order by the trustees upon the clerk of 
the township to enter the report on record and an order to the petitioners, or any one 
of them, or to the proper superintendent in the case of the grantin!( of the petition 
to open the road petitioned for, further provided: 

"Such road shall be a tmvnship road, subject to be kept open and in 
repair at the expense of the applicants for it, or otherwise as provided y 
law." 
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From the above quoted provision it appears that not every township road es­
tablished under the provisions of sections 6958, G. C., et seq., was required to be kept 
in repair by the township. On the other hand, the provision of the statute was that 
such roads were to be kept open and in repair at the expense of the applicants therefor, 
unless otherwise provided by law. 

As pointed out l:iy you in your communication to me, there was a provision of law 
prior to the passage of the Cass highway law providing for the keeping in repair of 
certain township roads at the expense of the township, such provision being found 
in section 6967, G. C., which section read as follows: 

"A township road which commences in a state, turnpike, tOwnship, 
or county road, or at a railroad station, and is not less than thirty feet in 
width, and passes on and intersects another state, turnpike, county or town­
ship road, shall be opened, and kept in repair by the road superintendent in 
whose district it is situated, in whole or in part, and the costs of the view and 
survey of such road shall be paid out of the township treasury." 

An examination of the above quoted section discloses . the fact that under the 
law relating to township roads, as such law stood prior to the passage of the Case 
highway code, it was not the duty of the township, under section 6967, G. C., to keep 
in repair a township road laid out by the township trustees, under favor of sections 
6958, G. C., et seq., and which extended from a dwelling place to another public road. 
That being true, it was the duty of the applicants for such road to keep the same open 
and in repair at their expense, under the provisions of section 6965, G. C. 

You cail attention to the third paragraph of section 241 of the Case highway 
law, section 7464, G. C., which reads as follows: 

"Township roads shall include all public highways of the state other 
than state or county roads as hereinbefore defined, and the trustees of each 
township shall maintain all such roads within their respective townships; 
and provided further, that the county commissioners shall have full power 
and authority to assist the township trustees in maintaining all such roads, 
but nothing herein shall prevent the township trustees from improving any 
road within their respective townships, except as otherwise provided in 
this act." 

You correctly observe that the Case highway law does not make any exception 
as to the maintenance and repair of township roads and this fact, coupled with the 
further fact that sections 6965 and 6967, G. C., referred to above, were repealed by the 

.. Case highway law, gives rise to your question, which is as to whether it is the duty 
of township trustees to keep in repair a township road extending from a dwelling place 
to another public road, or whether such a road is to be maintained by the original 
applicants therefor or by those who have the use of the same and for whose benefit 
it was originally laid out. ~ · 

Under section 6975, G. C., as that section stood before the passage of the Cass 
highway law, township roads, whether laid out before or after the passage of such 
section, were declared to be public highways. Roads of the character referred to by 
you, that is roads laid out by the township trustees and extending from a dwelling 
place to another public road, are not either state roads or county roads within the 
definitions of such terms as set forth in section 241 of the Cass highway law, section 
7464, G. C. 

Sin.ce roads of the character referred to by you were, prior to the passage of the 
Cass highway law, declared by the legislature to be public highways, and since .town­
ship roads, as defined in section 241 of the Cass highway law, iri:hlude all public high­
ways of the state other than state or county roads, and since it is provided in section 
241 of the Cass highway law that the trustees of each township shall maintain all 
township roads within their respective townships and since the Case highway law 
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contains no exceptions which would excuse township trustees from maintaining town­
ship roads extending from a dwelling place to another public road, it therefore follows 
that in the present state of the law it is the duty of the township trustees to maintain 
and keep in repair a road laid out by the township trustees under favor of sections 6958, 
G. C., et seq., and which extends from a dwelling place to another public road, subject 
~ the right of the county commissioners to assist the township trustees in such main­
tenance, as provided in section.241 of the Cass highway law, section 7464, G. C. 

934. 

RespectfuJly, 
EDWARD c. TURNER, 

AUmney General. 

MUNICIPAL CORPORATION-INITIATIVE AND REFERENDUM ACT­
ORDINANCE CHANGING SALARY OF OFFICER OF A MUNICIPAL­
ITY PRIOR TO HIS ENTERING UPON HIS TER:\1-BY REASON OF 
INITIATIVE AND REFERENDUM SAID ORDINANCE WILL NOT GO 
INTO EFFECT UNTIL AFTER OFFICER ENTERS UPON HIS DUTIES 
-HOW SALARY DETERMINED. 

If council of a municipality, by ordinance, changes the salary of an officer prior to 
such officer entering upon his term and the legislation therefor is fully completed prior to 
such time, but by reason of the initiative and referendum act said ordinance will not go 
into effect until ajter the officer enters upon the duties of his office, such .officer will be entitled 
to the salary as fixed by the prior ordinance until the new ordinance goes into effect, and 
then under the new ordinance. The inhibition contained in sections 4213 and 4219, G. C., 

is against action by council only. CoLUMBus, Omo, Oct. 14, 1915. 

Bureau of Inspection and Supervision oj Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of September 15th you referred to an opinion rendered 

by my predecessor, Mr. Hogan, to Honorable H. W. Houston, City Solicitor of Urbana, 
under date of December 29, 19ll(Rcport of attorney general fur that year at page 
161!!), 11nd requested me to advise you whether or not I agree with said opinion. 

The opinion referred to considered the question as to whether or not an officer 
of a city or village would be entitled to an increase in salary provided for by ordinance, 
the action on which was fully completed prior to the officer entering upon his term of 
office, but the ordinance not going into effect, by reason of the initiative end refer­
endum act, until after the office1 has entered upon his term; and the opinion held 
that if the action of council on the ordinance was fully completed prior to the officer 
entering upon his term of office, but the ordinance not going into effect by reason 
of the initiative and referendum act until after the officer had entered upon his term, 
the officer would be entitled t{) the incrense in snlary after the ordinance went into effect, 
the officer's salary being fixed when he went into office under the former ordinance 
until the new ordinance went into effect, and thereafter under the new ordinance. 

I assume that the question which you de<.ire answered is this: 

"If council by ordinance changea the salary of an officer prior to such 
officer entering upon his term, and the legislation therefor is fully completed, 
but by reason of the initiative and referendum act said ordinance will not 
go into effect until after the officer enters upon the duties of his office, will 
such ordinance operate as to such officer during such term~" 

Section 4213 of the General Code, relative to <'ities, provides: 

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for which he was elected or appointed, and, 
except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the city treasury." 
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Said section is a codification of section 126 as found in 96 0. L., at page 61, which 
then read as follows: 

"Council shall fix the salaries of all officers, clerks and employes in the 
city government, except as otherwise provided in this act * * *. The 
salary of any officer, clerk or employe so fixed shall not be increased or dimin­
ished during the term for which he may have been elected or appointed." 

Section 4219 of the General Code, relative to villages, provides: 

"Council shall fix the compensation and bonds of all officers, clerks and 
employes in the village government, except as otherwise provided by law, 
* * * The compensation so fixed shall not be increased or diminished 
during the term for which any officer, clerk or employe may have been elected 
or appointed. * "' *" 

It is to be seen that the original of section 4213 was practically in the same language 
as section 4219 of the General Code. The duty in both instances is placed upon council 
to fix the salary of the officer' or employe, and the inhibition against the increase or 
diminishing of surh salary i~ the salary "so fixed"-meaning, of course, so fixed by 
council; and the provision, as I see it, is directed against council, prohibiting it from 
in any way endeavoring to increase or diminish the salary of any officer or employe 
in the municipal government, the salary of whom is to be fixed by council, during 
the term of the officer or employe. 

The original initiative and referendum act was passed in 1911 (102 0. L., 521, 
section 4227-2, G. C.). Said act provided that no ordinance involving the expendi­
ture of money should become effective in less than sixty days after its passage, and 
the courts of Ohio have declared that an ordinance fixing salaries is an ordinance 
involving the expenditure of money. 

Said section was amended in 103 0. L., page 211, and provided that no ordinance 
or other measure should go into effect until thirty days after it shall have been filed 
with the mayor, except certain ordinances-the exception, however, not including a 
salary ordinance. 

Said section was again amended in 104 0. L., at page 238, providing that no ordi­
nance or other measure shall go into effect until thirty days after it shall have been 
filed with the mayor of a city or passed by the council of a village, except certain ordi­
nances, which did not include the salary ordinance. 

It has been held by this department at various times that an ordinance fixing 
salaries is an ordinance of a general nature, and, under the provisions of section 4227, 
G. C., requires publication. Sairl section further provides: 

"No ordinance shall take effect until the expiration of ten days after 
the fir8t publication of such notice." 

Hon. U. G. Denman, former attorney general of Ohio, in an opinion dated January 
10, 1910, to Hon. Van A. Snider, city solicitor of Lancaster, Ohio, held that an ordi­
nance fixing salary which, by reason of the above provision as to publication', did not 
become effective until the officer had entered upon his term would not. affect the salary 
of such officer during such term. 

This is at variance with the opinion of Mr. Hogan, hereinbefore referred to, and 
also at variance with the case of Stuhr v. Hoboken;, 47 N. J. L., 147, the syllabus of 
which is as follows: 

"(1) The intention of the legislature in borbidding, under the charter 
of Hoboken, that the salary or compensation of an officer which has once 
been fixed shall not be increased during the continuance of his term, was to 
prevent council from giving to an officer during his term a larger salary or 
more compensation than t!lat which was fixed for his office when his term 
began. 
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"(2) Where, after 'ln ordinance is passed fixing a salary for the next 
ensuing term, an officer is elected, the ordinance will fix the salary for that 
term, although it did not, because of the necessity of publishing it, take effert 
until after the term began." 

In the above case the court goes so far as to permit the officer to have his increase 
of salary from the beginning of his term, although the ordinance did not become effective 
until several days after the term had begun. This I do not believe to be the proper 
construction. I roncur with l\Ir. Hogan in his opinion foregoing mentioned, to the 
effect that an ordinance, the lewslat;on on which has been fully completed but which 
will not go into effect until after the beginning of the term of an officer, by reason of 
the provisions of the initiative and referendum art or by reason of the filing of a refer­
endum petition thereunder, will, when said ordinance does go into effect, regulate 
the salary of said officer during the balance of his term; but that before said ordinance 
goes into effect the officer is entitled to the salo1y as fixed by a former ordinance fixing 
the salary. In other words, as I view it, the salary was fixed at the beginning of his 
term by the former ordinance until the new ordinance becomes effective and there­
after by the new ordinance, since no action of council is taken in the matter after the 
officer enters upon his term. Respectfully, 

935. 

En WARD C. TuRNER, 
Attorney General. 

NO LIEN CAN BE OBTAINED BY CONTRACTORS OR SUB-CONTRAC­
TORS ON STATE BUILDir\'GS-NO DUTY UPON A DEPART:\1:ENT 
OR INSTITUTION ERECTING A STATE BUILDING TO RETAIN ANY 
MONEYS FROM CONTRACTORS IN ANTICIPATION OF LIEN. 

Sections 8310 to 8323-10, G. C., do not apply to construction of slate b·uildings. 

CoLUMBUs, OHio, Oct. 14, 1915. 

HoN. J. E. SHATZEL, Sec'y Board of Truslre~, Bowling Green Stale Nermal College, 
Bowling, Green, Ohio. 
DEAR SIR:-Under date of October 9, 1915, you inquire as follows: 

"By direction of our board of trustees I am writing you to get authentic 
information upon a point not clear to us. 

"The gener'il contracto1 is about through with hi~ work on the administra­
tion building and dormitory and the question is: Should we 1equire him to 
file a statement of all he owes fo1 labor .lnd material used on these buildings 
before we allow his final estimates? Are we under any obligation to protect 
creditors?" 

I know of no provisions of law that require a statement from contractors and sub­
contractors other than the act found in 103 0. L., 369, entitled: 

"AN ACT 

"To create a lien in favor of contractors, sub-contractors, laborers and 
ma terin.l men." 

and the amendments thereto in 106 0. I ... , 522. 
In an opinion rendered by my predecessor, Ron. Timothy S. Hogan, August 25, 

1913, to Ron. Byron L. Bargar, ~ecret::uy of the Ohio state ru.mory board, volume I, 
attorney general's report for 1913, page 515, it was held, Ieferring to the act found 
in 103 0. L., 369, as follows: 
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"An examination of this legislation as to mechanics' liens enacted at 
the last session of the legislature discloses that no provisions were made 
therein with reference to liel18 on public buildings or improvements of any kind, 
or against public funds that may become due and payable on account of 
their erection or construction. Sections 8324 and 8325, General Code, still 
stand as the sole authority for liens or claims against public fund'! on account 
of material or labor furnished in the erection or construction of public build­
ings or improvements. As before noted, these sections have no application to 
buildings or improvements erected or constructed by the state, • * *" 

I concur in Mr. Hogan's opinion and therefore answer your inquiry in the nega­
tive. In so answering I am fully cognizant of the provision contained in the uniform 
blank for state contracts, as follows: 

"If at any time there should be any evidence of any lien or claim for 
which, if established, the owner of the s~d premises might become liable 
and which is chargeable to the contractor/the owner shall have the right to 
retain out of any payment then due or therafter to become due, an amount 
sufficient to completely indemnify him against such claim or lien. Should 
there prove to be any such claim after all payments are made, the contractor 
shall refund to the owner all moneys that the latter may be compelled to 
pay in discharging any lien on said premises made obligatory in consequence of 
the contractor's default." 

There can be no lien obtained by contractors or sub-contractors on state buildings. 
Consequently, there is no duty devolving upon a department or institution erecting 
a state building to retain any moneys from the contractor in anticipation of a lien 
on the premises in qUestion. Respectfully, 

936. 

EDWARD c. TuRNER, 

Attorney General. 

TRUSTEES OF UNION CEMETERY-NOT AUTHORIZED TO FIX AND 
PAY THEIR OWN COMPENSATION-UNLESS SALARY FIXED FOR 
PERFORMANCE OF CERTAIN DUTIES, SUCH SERVICES ARE CON­
SIDERED AS PERFORMED GRATUITOUSLY. 

Trustees of a union cemetery under section 4189, G. C., are not authorired to fix and 
pay compensation to themselves. 

COJ,UMBUs, OHio, Oct. 15, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of September 15th you wrote me as follows: 

"We would respectfully request your written opinion as regards the 
·legality of the findings for recovery made against the trustees of Woodland 
cemetery, Van Wert county, Ohio, by state examiner Will E. Heck, in his 
report of examination, filed August 27, 1914, and herein ask consideration 
of the btief submitted by E. C. Stitz, city solicitor and legal advise1 of said 
board. If the findings are collectible at law, we believe the same should be 
enforced. We might add that said findings were returned by the department 
after consultation with the attorney general, and we believe that they are 
legally and justly due from said parties." 

Your letter to me is because of the fact that in taking up with the city solicitor 
of Van Wert, Ohio, the question of findings against the trustees of Woodland 
cemetery for drawing salaries illegally, as was found by one of your examiners, 
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said solicitor advised me by letter that the said payments were made upon his advice 
as city solicitor. In the course of said letter he states: 

"When the bureau makes these findings, it says, on page 149 (of the 
report made in regard to the matter), 'that it is against public policy for an 
officer to participate in fixing his own compensation,' and 'the coutts have 
held that when an official duty is imposed upon a public officer and no com­
pensation provided therefor, that such service must be deemed to be gra­
tuitously rendered.' 

"If that is the law, then all the city councils in the state have been re­
ceiving illegal salaries. There i':l no authority'in the statutes for their com­
pensation. General Code, section 4209, provides that 'The compensation 
of members of council, if any is fixed,' shall not exceed $150.00, etc. 

"The council has the inherent right to fix the compensation of its mem­
bers. The legislature has no power to take away that right, but it may 
limit the ':lame; which it has done. 

''I am enclosing my brief on this question of the right of the joint board 
of union cemeteries to fix their compensation." 

Section 4209, G. C., is authority, as l see it, granted by the legislature to council 
to fix the compensation of the members thereof. 

Section 4189, G. C. (103 0. L., 272), provides in regard to unron cemeteries the 
following: 

"The cemetery so owned in common, shall be under the control and 
management of the trustees of the township or townships and the council 
of the municipal corporation or corporations and their authority over it and 
their duties in relation thereto shall be the same as where the cemetery is the 
exclusive property of a single corporation." 

Said section is an amendment of a former section bea.ring the same number, which 
provided that the cemetery so owned should be under the control and management 
of trustees to be chosen in accordance with section 4184, G. C., which was repealed 
by the act found in 103 0. L., 272. 

Union cemeteries are provided for in section 4183, et seq.,"but nowhere in any of 
said sections am I able to find any 11uthority whatever for the fixing of any compen­
sa.tion for the joint hoard composed of the trustees of a township and the members 
of council of a municipality; and it is a well established principle in law, for which 
there are many authorities in Ohio, that unless the salary is fixed for the performance 
of certain duties no salary may be paid, and that services performed under such cir-
cumstances are considered as performed gratuitously. · 

Consequently, I am clearly of the opinion that the resolution Xo. 1 which was 
presented and unanimously adopted by the joint board of trugtees of Woodland union 
cemetery making rules and regulations for the control and management of said cemetery, 
said joint board being composed of council of the city of Van Wert and the trustees 
of Pleasant township, insofar as it purports to fix a salary for the members of such 
joint board, is without authority of law. The said provision is found in section 6 of 
said rules, as follows: 

"Each councilman and township trustee shall receive a salary of forty 
dollars per year for his services as a member of this board." 

. I am, therefore, of the opinion that the findings made by your department against 
the members of the board who receive salary under the resolution foregoing mentioned 
are correct. Respectfully, 

EDWARD c. TuRNER, 

Attorney General. 
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937. 

MATRON OF CIDLDREK'S HOME-EXPEKSES FOR ATTENDING STATE 
CONFERENCES OF BENEVOLENT INSTiTUTIONS NOT LEGAL. 

Matrons of children' homes cannot be allowed expenses for attending state conferences 
of benevolent institutions held under authority oj section 1356, G. C. 

CoLUMBUs, Omo, Oct. 15, 1915. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR SIR:-Your request for an opinion on the question of payment of expenses 

of a matron of a children's home received and is as follows: 

"I write to enquire whether or not a matron of a county children's hoipe 
or county infirmary may be reimbursed for expenses incurred in at~ending 
state conferences of benevolent institutions as held under the provisions 
of sections 1356 and 1357. · 

"I understand that on November 6, 1913, your predecessor, General 
Hogan, in an opinion to the bureau of inspection and supervision of public 
offices, held that they could not, and I am writing to ask if you concur in 
this opinion." 

As stated by you, this question was considered by my predecessor, Mr. Hogan, 
and in an opinion, No. 583, rendered by him to the bureau of inspection and super­
vision of public offices, under date of October 30, 1913, he held that the expenses re­
ferred to could not be allowed and paid from public funds. The opinion oi Mr. Hogan 
was_based on the fact that the duties of a matron of a children's home as outlined in 
section 3085 of the General Code, as amended (103 0. L., 889), did not bring her with­
in the clas3 of officials designated in section 1356 of the General Code. I concur in 
the opinion referred to, which is to be found at page 382, vol. 1, of the report of the 
attorney general for 1913. 

It is my opinion, therefore, that a matron of a children's home cannot be allowed 
her expenses for attending state conferences of benevolent institutions held under 
authority of section 1356 of the General Code. 

938. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

VICTOR RUBBER COMPANY-CERTIFICATES AUTHORIZING INCREASE 
OF ITS CAPITAL STOCK-CO.MMON AND PREFERRED. APPROVED. 

Two certificates presented for filing to the secretary of stale by the Victor Rubber Com­
pany, authorizing an increase of its capital stock from 8150,000 to 8300,000 by the 
issuance of $50,000 'preferred stock and $100,000 of common stock, approved, and the 
secretary of state advised to accept and file the same. 

·' CoLUMBUS, OHIO, Oct. 16, 1915. 

HoN. CHAHI,Es Q. HILDEBHANT, Secretary of Stale, Columbus, Ohio. 
DEAR Sm:-1 have your letter of October 15, 191.5, with enclosures, in which you 

request me to advise you as to whether or not you should accept and file two certifi­
cate~ presented to you by The Victor Rubber Company, of Springfield, Ohio, both 
purporting to authorize an increase of its capit91 stock, one by the issmmce of preferred 
stock to the amount of $50,000.00, and the other by the issuance of common stock to 
the amount of $100,000.00. 



ATTORli.'EY GE::>."'"ERAL. 2011 

You enclosed the two certificates, a c-heck for 8150.00 to pay the required filing 
fee, two 10-cent revenue stamps, an.-!. a lf•tter from :.ressrs. Bowman & Bowman, 
att01 neys for the Victor Rubber Company, in which they se~ forth a statement of the 
faets and their reasons for urging the :.tcceptance of the said certificates. 

The facts revealed by the two. certificates and by the letter of :.ressrs. Bowman & 
Bowman are as follows: On the 28th d'l.y of Septrmber, 1915, the authorized capital 
stock ($150,000.00) of the said Yicwr Rubber Company was fully subscribed and an 
installment of ten per cent. paid on each !'hare. On said date, at a meeting of the stock­
holders at which all were present in per~on or by proxy, and waived in writing the notice 
by publication and letter required by st<ttute, all agreed in ·writing to an increase in the 
capital stock of said company from 8150,000.00 to 8300,000.00, or which increase 
$50,000.00 was to be preferred Atock and 8100,000.00 common stock, and the president 
and secretary were authorized to certify such increase to the secretary of shte. 

Upon tl\e same date, under aut-hority of the action of the stockholders' meeting 
just referred to, the directors of said company adopted a resolution authorizing an 
increase of capital stock of said company frvm 3150,000.00 to 3300,000.00, and that 
$5C,OOO.OO of such increase !:>e issued and dispose.-!. of as preferred stock; in such resolu­
tion, also, provision was made UH to the designations, preferences, v:~ting powers, re­
demption, etc., of said preferred ~tack. 

It is apparent from the recitals contained in the two certificates presented for 
filing that the orovisions of sections 3698 and R699 of ~he General Code, relative to 
"the increase of capital stock of corporations have been complied with. Although it i> 
true that e'lch of the certificates reci~e that the capital stock is increased from $150,-
000.00 to $300,000.00, yet the certificate relative to the increase by the issuance of com­
mon stock recites the amount of common stock to be is~ued and shows compliance 
with the provisions of section 8698 of the General Code; and that the certificate relative 
to the increase by issuance of preferred stock recites the amount of preferred stock to 
be issued and shows compliance with the provisions of sectwn 8699 of the General 
Code. 

The fact that ear.h certificate recites more ~han is required by statute is of no 
consequence so long as each certificate shows full compliance with the law. Neither 
are the two certificates, to my mind, objectionable to the extent of justifying a refusal 
to.file the same even though it be granted that the contents of both certificates might 
propmly have been embodied in a single certificate. 

I am, therefore, of the opinion that the two certificates presented by the Victor 
Rubber Company, one authorizing the increase of its capital stock by the issuance of 
8100,000.00 of common stock, and the other authorizing an increase of the capital 
stock by the issuance of 850,000.00 of preferred stock, show that the action of the cor­
poration and its dilectors has been in compliance with the General Code an~l should 
be accepted and filed by the secretary of state. 

I return herewith the two certificates, the check for $150.00, the two 1<kent 
revenue stamps and the letter from ~1essrs. Bowman & Bowman, submitted with your 
Jetter. Respectfully, 

939. 

EDWARD c. TURNER, 
Attarney General. 

SHERIFFS-PROCLAMATIONS-NOT REQIDRED TO GIVE NOTICE OF 
ELECTION TO BE HELD ON NOVEMBER 2, 1915 .. 

Sheriffs of the several counties are not required by law to give notice, by proclama­
tion, of the ez'ection to be held on November 2, 1915. 

CoLUMBus, Omo, October 16, 1915. 

RoN. D. M. CUPP, Prosecuting ~ttorney, Delaware, Ohio. 
DEAR SrR:-Youi's under date of October 11, 1915, is as follows: 
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"I am requesting an opinion from your office as to the duty of the sheriff 
to issue a proclamation of the coming November election. 

"Section 4827, General Code, provides for such a proclamation for the 
election in the even numbered years, or for what might be termed general 
elections; I am well aware that the statutes provide the manner of giving 
notice for township, school district and municipal elections; but the sheriff 
of our county has suggested that inasmuch as there are a number of consti­
tutional amendments to be voted for at this coming election, a proclamation 
might be necessary; he appealed to secretary of state Hildebrant, and re­
ceived an answer unsatisfactory; my own opinion is that such proclamation 
is not necessary, and I have so advised the sheriff, on the grounds that I find 
no statutory authority for such proclamation, and further there are other 
means of giving publicity to such proposed amendments." 

It may be observed that only such duties relative to giving notice of holding 
elections are enjoined upon the sheriff as are imposed by statute. 

Sectioh 4824, G. C., makes provision for the election of electors of president and 
vice-president of the United States, an,d section 4825, G. C., provides as follows: 

"At least fifteen days before the time for holding the election provided 
for in the preceding section, the sheriff 6hall give public notice by proclamation 
through his county of the time and place of holding such election and the 
number of electors to be chosen. A copy of such proclamation shall be posted 
at each of the places where elections are appointed to be held and inserted 
in a newspaper published in the county." · 

Section 4826, G. C., 103 0. L., 23, prescribes the time for holding all general elec­
tions for elective, state and county offices and for judges of the court of appeals. 

Section 4827, G. C., provides as follows: 

"At least fifteen days before the holding of any such general election, 
the sheriff of each county shall give notice by proclamation throughout his 
county of the time and place of holding such election, and the officers at that 
time to be chosen. One copy of the proclamation shall be posted at each 
place where elections are appointed to be held, and such proclamation shall 
also· be inserted in a newspaper published in the county." 

Section 482!1, G. C., requires the sheriff to give notice of the time and places of 
holding special elections for filling a vacancy in the office of representative to con-
gress or representative to the general assembly. · 

Section 4840, G. C., provides for notice of the submission of questions at a reg­
ular election as follows: 

"Unless a statute providing for the submission of a question to the voters 
of a county, township, city or village provides for the calling of a special 
election for that purpose, no aperial election shall be so called. The ques­
tion so to be voted upon shall be submitted at a regular election in such 
county, township, city or village, and notice that such question is to be 
voted upon shall be embodied in the proclamation for such election." 

No furt.her statutory provision is found touching the duty or authority of the 
sheriff to give notice of elections. It will be observed that no provision is made for 
proclamation of holding elections by the sheriff, except when electors of president 
and vice-president, or elective state and county officers and judges of courts of appeals, 
or representatives in congress or representatives to the general assembly, are to be 
elected. None of the foregoing officers can, under the law, be elected at the coming 
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November election, since no special election under the provisions of section 4829, 
G. C., has been directed by the governor. Since then, no proclamation of the elec­
tion to be held Xovember 2nd, next, is authorized to be made by the sheriff, section 
4840, supra, can not operate to require such proclamation, for the clear import of its 
terms limits its operation to the incorporation of notice of que;!tions to be submitted 
into a proclamation otherwise authorized or required to be made. 

I am therefore of the opinion that no proclamation of the election to be held No­
vember 2, 1915, is required to be made by the sheriffs of the several counties of the 
state. 

940. 

Respect£ ully, 
EDWARD c. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-FORM OF BOND FOR DIVISION 
ENGINEERS IN SAID DEPARTMENT. 

CoLUMBus, OHIO, October 16, l!H5. 

HoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of October 11, 1915, transmitting to 

me bond of Robert N. Waid, newly appointed division engineer in your department, 
for my approval as to form in accordance with section 1183 of the General Code of 
Ohio. 

The bond which you have transmitted to me and which has been executed by 
the principal and surety is in the following terms, to wit: . 

"OFFICIAL BOND. 
"STATE OF OHIO. 

"KNOW ALL MEN BY THESE PRESENTS: 
"That we, ROBERT N. W AID, of Columbus, Ohio, as principal, and 

AMERICAN SURETY COMPANY OF NEW YORK, of No. 100 Broad­
way, New York City, New York, are held and firmly bound unto the STATE 
OF OHIO, in the penal sum of FOUR THOUSAND (54,000) DOLLARS, 
for the payment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, administrators, assigns and successors, jointly and severally, 
firmly by these presents. 

"The condition of the above obligation is such, that: WHEREAs, the 
said ROBERT N. W AID has been duly and in accordance with law ap­
pointed division engineer of the state highway department of the State of 
Ohio, to serve from the 15th day of October, 1915, and until his successor 
shall have been appointed and qualified; 

"Now, if the said ROBERT N. WAID shall, during his term of office, 
faithfully discharge the duties imposed upon him by law, then thi~ obligation 
shall be void, otherwise it shall remain in full force and effect. 

'·WITNESS, our hands and seals, this 11th day of October, 1915. 

"(Seal.) 

"RoBERT N. WAID. (Seal.) 
"AMERICAN SuRETY ColiPANY oF NEw YoRK, 

"By PHIL. S. BRADFORD, 
"Resident Vice-President. 

"ATTEST: Thos. J. DAVIB, 
"Resident Assistant Secretary." 
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Attached to the bond is an oath of office executed by Mr. Waid. 
Referring first to the fmm of the bond, it should be noted that it is recited in the 

body of the bond that Mr. Waid is "to serve frop1 the 15th day of October, 1915, and 
until his successor shall have been appointed and qualified." The expression "until 
his successor shall have been appointed and qualified" is not in accord with the sec­
tion of the General Code creating the position of division engineer and defining the 
tenure of an appointee to such position. · 

Section 175 of the Cass highway law, section 1182, G. C., provides that the state 
highway commissioner may also, within the limits of the appropriations made by the 
general assembly, appoint as many division engineers as may become necessary to 
carry out the provi&ions of the chapter relating to the construction; improvement, 
maintenance and repair of roads and bridges by the state highway department. It 
will thus be seen that the numbe~ of division engineers in the service of your depart­
ment depends upon the appropriations for their sal~es, made by the general assem­
bly, and the period of service of one or more division engineers may be terminated 
by the failure of the legislature to make a salary. appropriation. Under the existing 
civil service laws, a division engineer may be removed for certain causes and, further­
more, there is no provibion of law to the effect that a division engineer shsll serve until, 
his suceessor shall have been appointed and qualified. The expression above re­
ferred to should, therefore, be stricken from the bond, and there might be properl.v 
substituted therefor the expression "until his incumbency in said position shall have 
been terminated according to law." 

The bond alludes to Mr. Waid's term of office, and therefore implies that he is 
an offic~r. To constitute a public office it is essential that certain independent public 
duties, as part of the sovereignty of the state, should be appointed to it by law, to be 
exercised by the incumbent, in virtue of his election or appointment to the office thus 
created and defined, and not as a mere employe, subject to the direction and control 
of some one else. State ex rei. v. Jennings, 57 0. S., 415. 

Under the statutes relating to the state highway department a division engineer 
is in effect an employe and is subject to the direction and control of the state highway 
commissioner, and no independent public duties are assigned by law to a division 
engineer to be exercised by him without the control and direction of the state high­
way commtsswner. He is not, therefore, strictly speaking, an officPr, and should not 
be so designated in his bond. 

Relative to the taking of an official oath by Mr. Waid, your attention is directed 
to section 2 of the General Code of Ohio, which reads in part as follows: 

"Each person chosen or appointed to an office under the constitution or 
laws of the state, and each deputy or clerk of such officer, shall take an oath 
of office before entering upon the discharge of his duties." 

A division engineer, not being an officer and not being either a deputy or a clerk 
of any other officer, and the statutes relating expressly to the position of division 
engineer not requiring an appointee to such position to take oath, it follows that the 
execution of an official oath on the part of Mr. Waid is not required, although there 
could be no objection to the taking of an oath on his part, should you so desire. 

The statutory provision relating to the bond of a division engineer is section 176 
of the Cass highway law, section 1183, G. C., which reads as follows: 

''Each of said employes appointed by the state highway commissioner, 
may be required to give bond in such sum as the state highway conunissionm 
may determine. Such bonds shall be conditioned upon the faithful dis­
charge of the duties of their respective positions, and such bonds shall be 
approved by the state highway commissioner. These bonds, with the ap­
proval of the state highway commissioner, as to sureties, and the approval 
of the attorney general as to form, shall be filed in the office of the secretary 
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of B1la.te. If the bond furnished by such officers or employes is a surety bo~, 
the premium thereon shall be paid out of the contingent expense fund or other 
funds ·of the department." 

It will be noted that under the above quoted section, the amount of the bond of 
a division engineer, when he is required to give a bond, is to be fixed by the state high­
vtay commissioner, who is also required to approve the bond as to sureties, and the 
approval of the attorney general goes only to the form of the bond. These observa­
tions suggest the form which should be taken by the approval endorsed on the bond 
by the state highway commissioner and attorney general respectively. 

In view of the above eonsiderations, I suggest the following as a proper form of 
bond to be furnislied by ::\Ir. Waid, and the proper form of oath ·to be taken by him, 
should you desire him to take an oath: 

"BOND. 
"STATE OF OHIO. 

"KNOW ALL :\lEN BY THESE PRESENTS: 
"That we, ROBERT N. W AID, of Columbus, Ohio, as principal, and 

AMERICAN SURETY COMPA~Y OF NEW YORK, of No. 100 Broad­
way, New York City, New York, as surety, are held and firmly bound unto 
the STATE OF OHIO, in the penal sum of FOUR THOUSAND ($4,000) 
DOLLARS, for the payment of which, well and truly to be made, we bind 
ourselves, our heirs, executors, administrators, assigns and successors, jointly 
and severally, firmly by these presents. 

"The condition of the above obligation is such, that: WHEREAS, the 
said ROBERT N. W AID has been duly and in accordance with law appointed 
division engineer of the state highway department of the State of Ohio, to 
serve from the 15th day of October, 1915, and until his incumbency in said 
position shall have been terminated according to law; 

"Now, i( the said ROBERT K. WAID shall, during his incumbency in 
said position of division" engineer, faithfully discharge the duties of svid po­
sition, then this obligation shall be void, otherwise it shall remain in full force 
and effect. 

''WITNEt?S, our bands and seals, this ________________________ day 
of __________________________ , 19 __ ----· 

"OATIL 

"STATE OF OHIO, FRANKLIN COGXTY, s-,: 

" 

"I do solemnly swear that I will support the Constitution of the United 
States of America and the Constitution of the Rb.te of Ohio, and that I will 
faithfully diseharge the duties of the position of divi~ion engineer of the state 
highway department of the Rtate of Ohio, to whieh I have been appointed, 
and otherwise, according to the best of my ability, promote the intere'lt of 
the :;tat<', so fur aH the same may he lawfully in my power. 

"Hworn to and Hubserihed before me, a__ _ ___ . _________ , 
in and for the !'Otmty aforP:-aid, this---·------· _________________ day 
of_ _____________________________ , 19 ______ . 

" -----------------------~------
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''The within bond is approved as to amount and sureties. 

"State Highway Commissioner 
of Ohio. 

"The within bond is approved as to form. 

"Attorney General of Ohio." 

For the reasons above indicated, I am returning the bond in question without 
my approval, but will be glad to approve a bond drawn in accordance with the sug­
gestions herein made; when the same has been properly executed. 

941. 

Respectfully, 
EDWARD C. TURNER, 

Attarney General .. 

FEDERAL CENSUS NOT CONCLUSIVE-CENSUS TAKEN BY CITY 
ITSELF UNDER SECTION 3625, G. C., MAY BE ADOPTED IN DE­
TERMINING WHETHER OR NOT ADDITIONAL PUBLICATION OF 
NOTICE PROVIDED IN SECTION 6252, G. C., SHALL BE MADE 
IN SUCH CITY. 

'I' he last federal census is not conclusive as to the population of cities under the pro­
uiaions of section 6252, G. C., and a census taken and authenticated by the city itself under 
section 3625, G. C., may be adopted in determining whether or not the additional publica­
tion of the notice provided in said section 6252, G. C., shall be made in such city. 

Opinion of attorney general Hogan, vol. II, page 1281, reportjor the years 19,11-1912 
concurred in. 

CoLUMBus, Omo, Oct. 16, 1915. 

HoN. 0THO W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR SIR:-! have your letter of October 13, 1915, requesting my opinion as 

follows: 

"At the request of the treasurer of Crawford county, Ohio, I am writing 
you relative to a ceJ"tain opinion rendered by your predecessor, Honorable 
Timothy S. Hogan, on August 30, 1911, to my predecessor, Honorable W. J. 
Schwenck. This opinion is f:mnd in vol. II, at page 1281, of the years 1911-12 
of the attorney general's opinions. This opinion states the facts, and the 
only question 1 desire your opinion on is as to whether or not you concur with 
your predecessor in the construction he placed on section 62.52 of the General 
Code, in reference to the advertising of the notice of the rates of taxation in 
the city of Galion, Ohio. 

''An eJ.rly reply will be very much appreciated." 

I have carefully considered the opinion of my predecessor, Honorable Timothy 
S. Hogan, referred to in your letter, and concur in the conclusions therein expressed 
by him. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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942. 

"BLrE SKY LA W"-COHPOR.ATIOXS ORGAXIZED IX OHIO A~D EN­
GAGED SOLELY IX BrSIXE~S OF ::\JAXUFACTURIXG OR COAT. 
::\IINI:"\G AND QUARRYING ~JAY DISPOSE OF THEIR SECURlTIES 
WITHOUT HAVING SA::\IE CERTIFIED-DEALERS' LICEXSE :\lUST 
BE SECURED BEFORE CORPORATIOXS OR THEIR AGEXTS CA..~ 

LAWFULLY SELL SUCH SECURITIES. 

A corporation organized in Ohio and engaged solely in the business of manufacturing 
or coal mining and quarrying may dispose of its securities without the necessity of having 
the same certified under the provisions of sections 6373-14 and 6373-16, G. C. (sections 
14 and 16 of the blue sky law), but said corporation or any agent, in order to lawfully dis­
pose of said securities in Ohio, must secure a dealer's license in accordance with the con­
ditions and requirements of the blue sky law. 

CoLUMBUs, Omo, Oct. 16, 1915. 

RoN. A. L. DuFF, Prosecuting Attorney, Port Clinton, Ohio. 
DEAR SIR:-I have your letters of September 15th and 23rd, 1915, in which 

you call my attention .to the provisions of the blue sky law, and request my opinion 
as to whether or not a corporatwn organized under the law'> of Ohio, owning property 
in Ohio, and which is engaged solely in manufacturing, mining and quarrying, "may 
sell its securities without filing application with the 'commissioner,' and may such 
securities be sold by agents who have not been licensed under thi<;~ act." 

I assume, in answering your que:>tiom, that the mining referred to as a part of the 
business of the corporation is coal mining. 

Section 6373-14 of the General Code (section 14 of the blue sky law), so far as 
applicable. is as follows: 

''For the purpose of organizi.ng or promoting any company, or assisting 
in the flotation of the securities of any company after organization, no issuer 
or underwriter of such securities and no person or company for or on behalf 
of such issuer or underwriter shall, within this state, dispose or attempt to 
dispose of any such security until such commissioner shall issue his certificate 
as provided in section 6373-16 of the General Code, which shall not be done 
until, together with a filing fee of five dollars, there be filed with the com­
missioner the application of such i3suer or underwriter for the certificate 
provided for in section 6373-16, General Code, and, in addition to the other 
information hereinbefore required by paragraphs (a), (b), (c) and (d), of 
section 6373-9 of the General Code, the following: 

* • * * * * * * * 
" This section shall not apply where * * * the securities are those 

of a common carrier or of a company organized under the law'l or this state 
and engaged principally in the business of manufacturing, transportation, 
coal mining, or quarrying, and the whole or a part of the property upon which 
such securities are predicated is located in this state. * • *" 

Section 6373-16, as amended, vol. 106 0. L., 363, provides as follows: 

"Said commissioner shall have power t<> make such examination of the 
ismer of the securities, or of the property named in the two next preceding 
sections, at any time, both before and after the issuance of the certificate 
hereinafter provided for, as he may deem advisable. * * • And iF it shall 
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appear that the law haa been complied with and that the business of the 
applicant is not fraudulently conducted, and that the proposed disposal of 
such securities or other property is not on grossly unfair terms, and that the 
issuer or vendor is solvent, upon the payment of a fee of ten dollars, the com­
miBSioner shall issue his certificate to that effect, authorizing such disposal. 
But if it shall not affirmatively so appear he shall so notify the applicant, 
in writing, and of his refusal to issue such certificate. * * *" 

The securities of an Ohio corporation engaged principally in the business or manu­
facturing, coal mining or quarrying are specifically exempted from the requirements 
of said section 6373-14, and there is no requirement that such securities be certified 
by the commissioner of the blue sky law, as provided in section 6373-16 of the 
General Code, before the same can be disposed of. 

Two distinct methods or means of control have been adopted by the Ohio blue 
sky law in seeking to regulate the sale of "securities:"· First, by requiring dealers 
in certain securities to be licensed; second, by tequiring the certification of certain 
of the securities to be sold. From the fact that the securities of a corporation are 
exempted from the necessity of certification, it does not, however, necessarily follow 
that the same may be disposed of in Ohio by an unlicensed dealer. 

Section 6373-1, which prescribes generally who shall be licensed, is as follows: 

"Except as otherwise provided in this act, no dealer shall, within this 
state, dispose or offer to dispose of any stock, stock certificates, bonds, de­
bentures, collateral trust certificates or other similar instruments (all hereinafter 
termed 'securities'), evidencing title to or interest in property, issued or exe­
cuted by any private or quasi-public corporation, copartnership or association 
(except corporations not for profit), or by any taxing subdivision of any other 
state, territory, province or foreign government, without first being licensed 
so to do as hereinafter provided." 

Under the provisions of section 6373-2 of the General Code, certain securities 
are exempterl and may be sold by an unlicensed dealer. The securities under con­
sideration, however, do not fall within any of the exceptions set forth in said. section 
6373-2. The same section defines the term "dealer" as follows: 

"The term 'dealer,' as used in this act, shall be deemed to include any 
person or company, except national banks, disposing, or offering to dispose, 
of any such securities, through agents or otherwise, and any company engaged 
in marketing or the flotation of its own securities either directly or through 
agents or underwriters, or any stock promotion scheme whatsoever, except 
• • *." (Here follows a list of certain described persons and corporations 
selling securities who are excepted from the definit.ion of the term "dealer," 
above quoted.) 

The corporation under consideration cannot fall within any of these defined ex­
ceptions unless under the language of excepti:m (f): 

"* * * Where the disposal, in good faith, and not for the purpose 
of avoiding the provisions of this act, is made for the sole account of the 
issuer, without any commission and at a total expense of not more than two 
per centum of the proceeds realized therefrom plus five hundred dollars, and 
where no part of the issue to be disposed of is issued, directly or indirectly, 
in payment for patents, services, good will, or for property not located in 
this state, provided that * * *" 
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Unless, therefore, the corporation proposes to sell its stock· upon the terms and 
conditions desrribed in the langnage just quoted it cannot escape the definition of 
the word ''dealer" as usPd in the act. 

I therefore advise you that a corporation organized in Ohio and engaged solely 
in the business of manufacturing or coal mining and quarrying may disp::Jse of its 
secmities ·without the necessity of having the same certified under the provisions of 
sections 6373-14 and 6373-16 of the General Code (sections 14 and 16 of the blue sky 
law), but th3.t s_aid corporation or any agent, in order to lawfully dispose of said securi­
ties in Ohio, must secure a dealer's license in accordance with the conditions and re­
quirements of tlleolue sky law. 

943. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

CIVIL SERVICE-SUPERI:NTEXDENT OF COUNTY INFIR:\1ARY IN 
CLASSIFIED SERVICE-MAY ONLY BE REMOVED FOR CAUSE­
DEPUTY SEALER OF WEIGHTS AXD J\,fEASURES IN UNCLASSI­
FIED SERVICE-MAY BE REMOVED. AT PLEASURE OF APPOINT· 
IKG AUTHORITY. 

The position of superintendent of a county infirmary is in the classified service as 
defined by tho civil seri!Ue law, 106 0. L., 400, and the incumbent thereoj when classified 
under the provisions of said law may not be removed except }or cause. 

The deputy sealer of weights and measures, appointed under the provisions of section 
2622, G. C., is in the unclassified civil service list, and may be removed at the pleasure of 
the appointing authority. 

CoLUMBus, Onro, Oct. 16, 1!:.115. 

HoN. JosEFH T. MICKLF.THWAIT, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-By inadvertence your letter of September 20, 1915, was overlooked, 

hence the delay in answering. 
You submit for consideration the following questions: 

"1. Is the position of superintendent of the county infirmary under 
either the unclassified or classified service, and can the county commissioners 
remove any incumbent from this office without cause? 

"2. Is the position of deputy sealer of weights and measures under 
either the unclassified or classified service and can the county auditor remove 
the present incumbent without cause?" 

In an opinion reported in the attorney general's report for 1914, at page 376, 
it is held by my predecessor that the superintendent of a county infirmary is within 
the classified ~ervice and ran not be removed except for cause. While this holding was 
made under the civil service act as found in vol. 103, 0. L., 698, there is no change 
in the present law, 106 0. L., 400, which in any manner affects in this reqpect the 
status of such superintendent. I concur in the foregoing opinion and in its conclusions. 

It might be well to observe in this connection, however, that the non-competitive 
examination provided for in the last clause of section 10 of the act found in vol. 103 
is no longer a protection to any officer claiming to have qualified by reason thereof. 
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This provision of the former law is expressly abrogated by section 486-16, G. C., 106 
0. L., 418. If the superintendent involved in your question qualified by a non-com­
petitive examination, he is not now under the orotection of the civil service law, nor 
does the application of the civil service law to this position serve to extend the term 
of any incumbent thereof when such term is fixed by contract with the board of county 
commissioners. State ex rei. v. Schneller, 15 ;'\J". P. (n. s.) 438. 

If, however, it becomes nec~ssary to fill the position from an eligible list secured 
under a competitive examination, and the present incumbent held the position on 
August 31, 1915, he may be certified with three others on the eligible list for appoint­
ment, as provided by section 486-31, G. C., 106 0. L., 418. 

Referring to your second question, a deputy sealer of weights and measures is a 
deputy of the county auditor, who by virtue of his office is county sealer of weights and 
meas'Ures. Section 2615, G. C. The former is appointed under the provisions of sec­
tion 2622, G. C., which considered in connection with the provisions of section 2616, 
G. C., as amended, 106 0. L., 169, gives him ample authority to act for and in the 
place of the county auditor in all matters relating to weigh'lts and measures, and as 
to such transactions his relation to the county auditor is a fiduciary one coming clearly 
within the provisions of paragraph 9 of section 486-8, as amended 106 0. L., 404, 
which latter section defines and specifies the positions in the unclassified service. Said 
paragraph 9 provides as follows: 

"The deputies of elective or principal executive officers authorized by 
law to act for and in place of their principals and holding a fiduciary relation 
to such principals." 

Under the provisions of this paragraph and the sections noted above I conclude 
that the deputy sealer of weights and measures is in the unclassified service and not 
protected by civil service laws. This conclusion also is in harmony with a former 
opinion of Hon. Timothy S. Hogan, reported at page 911 of the attorney general's 
reports for the year 1914. 

You further inquire, however, if said deputy sealer of weights and measures may 
be removed without cause. As before observed the position not being within the 
protection of civil service laws and the statutes authorizing the appointment there­
to not fixing any term of service, it must be held to be included within the provisions 
of section 9, G. C., and may be concluded at the pleasure of the appointing power. 
I therefore hold, in answer to the latter inquiry, that the county auditor may remove 
the deputy sealer of weights and measures at his pleasure and without cause. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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944. 

STATE HIGHWAY CO:\DIISSIOXER-CERTJFICATIOX TO COUNTY 
COMl\IISSIO:t\'ERS OF AN ESTDIATE FOR INTER-COUNTY HIGH­
WAY Il\IPROVE:\IENT PRIOR TO TAlGNG EFFECT OF CASS HIGH­
WAY LAW-EXPEXDITl:'lmS FOR ENGIXEERIXG LI:\IITED TO 
ORIGINAL ESTIMATE FOR THAT PURPOSE-DIFFEREXCE BE­
TWEEN ESTIMATED COST OF CONSTRUCTION AND CONTRACT 
PRICE MAY THEREAF1'ER BE "USED FOR OTHER PROPER HIGH­
WAY WORK. 

Where, under the statutes in jorce prior to September 6, 1915, the state highway com­
missioner certifies to county commissioners an estimate showing the total estimated cost 
and expense oj an inter-county highway improvement, and further showing a diuision of 
such total estimated cost and expense into two items, one item being the estimated cost of 
construction and the other being the estimated cost of engineering, and such estimate is 
approved by the county commissioners, and thereafter the contract is let for less than the 
estimated cost of construction, the slate highway commissioner is not authorized to expend 
for engineering the difference between the estimated cost of construction and the contract 
price, but is limited in his expenditures for engineering to his original estimate for that 
purpose, and the difference between the estimated cost of construction and the contract 
price may thereafter be used for other proper highway work. 

CoLUMBus, OHIO, October 16, 1915. 

HoN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-1 have your communication ol August 14, 1915, enclosing 9 letter 

addressed to you by Mr. John R. Chamberlain, deputy state highway commissioner 
in charge of the bureau of bridges, your communication and :\Ir. Chamberlain's letter 
relating to the matter of the improvement of the Urbana-Marysville road in Union 
county. 

It appears that on December 9, 1914, the commissioners of Union county peti­
tioned the state highway department for the improvement of the Urbana-Marysville 
road from the Champaign county line to :\Iarysville, this section of highway passing 
through the village of Milford Center. Plans and estimates were prepared for that 
portion of the above mentioned highway lying between l\Iilford Center and Marys­
ville, a distance of 4.27 miles. This section of highway crosses Buck Run, at which 
crossing there is at present a nnrrow dilapidated bridge, which, though serving present 
needs, should properly be renewed. The estimated cost of improvin~ this section of 
road, exclusive of the bridge, was 850,525.44, not including the cost of engineering, 
and the total estimated cost and expense of the improvement exclusive of the bridge 
but including the engineering expenses, was $62,000.00, the estimated co>t of a new 
bridge over Buck Run being 84,500.00. The amount available for use by the state 
for road construction in Union county was 831,000.00. The county commissioners 
of Union county sold bonds in the amount of 831,000.00 for the construction of the 
section of highway in question, and the contract for constructing the improvement, 
exclusive of the bridge, at an estimated cost of $59,525.44, was advertised, the dif­
ference between 859,525.44 and 862,000.00 representing the estimated engineerin~ 
expense on the road improvement, exclusive of the bridge. The contract was let for 
$7,535.44 less than the estimated cost of 859,525.44. You now inquire whether, in 
view of the above facts, the highway department is free to let a contract for the bridge 
improvement and pay for the same out of said sum of 87,535.44. 

Jt should fir:;;t.be observed that the contingent liability on the contract for the 
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construction of the road is now fixed at 851,990.00 to be paid to the contractor, plus 
not more than 82,474.55 to be paid for engineering expen~e, making a total of not 
more than 854,464.56. 

It is true that the original agreement between the state and county, as evidenced 
by the so-called final re~olution adopted by the county commissioners of Union county, 
involved the possible expenditure of $62,000.00, half to be expended by ~he state and 
half by the county. It should be noted, however, that under the provisions of sec­
tion 1193, G. C., as that section stood at the time this improvement was projected, 
the state highway commissioner, upon the completion of the maps. plans and speci­
fications of the proposed improvement, was required to cause estimates to be made 
of the cost and expense of its construction, and transmit to the county commissioners, 
together with his certificate of approval thereof, copies of such maps, plans and spec­
ifications. Upon receipt of the maps, plans and specifications of the proposed im­
provement, with the approval thereof, by the state highway commissioner, the county 
commissioners were required by section 1194, G. C., as that section then stood, before 
any further action could be taken. by the state highway commissioner, to adopt a 
resolution that such highway be constructed and certify a copy of this resolution to the 
state highway commissioner. All of the above requirements were strictly complied 
with in the case now under consideration. 

While it was not expressly required by the statutes as they stood at the time 
this improvement was projected that the state highway commissioner should certify 
his estimate to the county commissioners, and that the county commissioners should 
approve the same, yet such action was in effect required by the provision of section 
1212, G. C., as it then stood, to the effect that no contrart should be let by the state 
highway commissioner for the improvement of an inter-county highway, unless the 
county commissioners of the county in which the improvement was to be made should 
make a written agreement to assume in the first instanre the share of the cost and 
expense over and above the amount to be paid for the state, and the provision of sec­
tion 5660, G. C., to the effect that the commissioners of a county should not emer 
into any contract, agreement or obligation involving the expenditure of money, unless 
the auditor first certified that the money required for the payment of such obligation 
was in the treasury to the credit of the fund from which it was to be drawn, or had 
been levied and placed on the duplicate, and was in process of collection and not ap­
propriated for any other purpose. The written agreement of the commissioners to 
assume in the first instance the share of the cost and expense over and above the amount 
to be paid by the state was an agreement involving the expenditure of money, and the 
commissioners could not enter into the same until the auditor first made the certif­
icate required by section 5660, G. C. The auditor could not make such a certificate 
unless the agreement involved the expenditme of a definite sum of money and it ii, 
therefore, manifest that the estimate made by the state highway commissioner must 
be certifier! to the county authoritie~, although such actio\:~ w.ts not in terms required 
by the statutes in force at the time the improvement now under consideration was 
projected. 

It is unnecessary to discuss in this connection the question of whether it was nec­
essary to itemize such estimate to show the estimated cost of construction, and the 
estimated cost of engineering. In the case now under consideration, the state high­
way commissioner did certify to the county commissioners an estimate showing the 
estimated cost of construction to be 859,525.44, and the estimated engineering ex­
pense to be 82,474.56, a total of 862,000.00, and this estimate was approved by the 
county commissioners and formed the basis of and was one of the inducements to 
the agreement adopted by them to proceed with the improvement and assume a cer­
tain share of the cost and expense. In the view that I take of the law, in the absence 
of a supplementary agreement on the part of the county commissioners to assume a 
further part of the cost and expense above 831,000.00 appropriated by them, the facts 
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above set forth created a situation where the state highway coiD.IIlk.sioner was not 
only limited to a total expenditure of '362,000.00, but where he was also limited in 
the division of that sum between construction and engineering cost. In effect, the 
contract between the state and the county was for the constmction of a highway to 
cost not more than 862,000.00, and the construction work thereon was not to cost 
more than 859,525.44 and the engineering expense thereon was not to exceed 52,474.56, 
having in view of course the right of the parties to increase either or both items by a 
later and supplementary contract. 

This rule has the support of reason in that the county commissioners might be 
willing to expend 531,000.00 of county funds in the construction of a road where a 
certain proportion was to be ob>erved between construction expense and engineering 
expen~e, and might be unwilling to make the expenditure if such proportion were to 
be disturbed and the engineering expense substantially increased with a corresponding 
reduction in the amount to b"e expended for construction work. In the present case, 
as before observed, the state highway commissioner certified to the county commis­
sioners an estimate showing the estimated cost of construction to be 859,525.44 and 
the estimated engineering expense to be 82,474.56. With this estimate before them 
the county commissioners agreed to proceed with the improvement and pay one­
half the cost thereof, or 831,000.00. All subsequent proceedings rested entirely with 
the state highway commissioner and it would be unconscionable to hold that because 
he subsequently was able to let the contract for a sum of 87,535.44 below the estimated 
cost of co_nstruction, he was therefore authorized to expend for engineering not only 
his estimate for engineering expense amounting to 82,474.56, but also said sum of 
$7,535.44. 

I am of the opinion that no such conclusion can be reached, and that under the 
facts in this case the amount that can be expended for engineering is in the absence 
of a supplementary agreement limited to the estimate of S2,474.56. Any other con­
clusion would be unfair to the county authoritie3 and would open the door to extrav­
agance in the handling of the engineering work. 

As the original amount set aside for the construction of this road was 862,000.00, 
this as s,Iggested by you leaves a balance of 87,535.44, against which no contingent 
liabilities exists. Half of this $7,535.44 represents state funds and half represents 
funds raised by the county by a bond issue. As to the half represented by state funds, 
no contingent liability existing against it, it can be used for proper inter-<:ounty high­
way work any place in Union county. Through the courtesy of Mr. Milton Haines, 
prosecuting attorney of Union county, I have been furnished with a copy of the res­
olution providing for the county's bond issue of 831,000.00. I have examined the 
resolution and find that the bonds were issued for the purpose of paying the county's 
share of the cost and expense of improving th::tt part of the Marysville and Urbana 
highway between :\'Iarysville and :\Iilford Center under the provisions of sections 
1178 to 1231, inclusive, of the General Code. Inasmuch as the renewing of the bridge 
over Buck Run is a part of the improvement of the road in question under the sec­
tions of the General Code referred to in the bond resolution, and was covered by the 
original application of the county commissioners, and inasmuch as no conti~gent 
liability exists against the county's half of the sum of 87,535.44, 1 am of the opinion 
that the county may properly apply its half of said sum toward the construction of 
the bridge in question. 

It is therefore my opinion, in answer to your question, that upon the approval of 
the plans and specifications for the bridge in question, by the county commissioners 
of Union county, and upon their proper determination to proceed with its construc­
tion, and upon their agreeing to pay the county's portion of the cost and expense, 
that is to say, upon the county commissioners adopting a sa-<:alled final resolution 
covering the matter, you are authori~;ed to enter into a contract for the construction of 
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the bridge in question, the state's portion of the cost to be paid from its half of the 
sum of 87,535.44 referred to by you, and the county's portion of the cost to be paid 
from its half of the same sum. 

945. 

Respectfully, 
EDWARD C. TURNER, 

Attmney General; 

PROSECUTING ATTORNEY-COLLECTION OF DELINQUENT TAXES­
NOT ENTITLED TO AN ALLOWANCE IN ADDITION TO SALARY 
FOR PROSECUTIONS BROUGHT BY COUNTY TREASURER UNDER 
FAVOR OF SECTION 2667, G. C.-STATUTORY SALARY IS FULL 
PAYMENT FOR ALL SERVICES REQUIRED BY LAW TO BE REN­
DERED IN AN OFFICIAL CAPACITY ON BEHALF OF COUNTY OR 
ITS OFFICERS, WHETHER CRIMINAL OR CIVIL MATTERS-MONEY 
ILLEGALLY DRAWN CAN BE COLLECTED FROM AN ATTORNEY 
WHO HAS BEEN EMPLOYED BY COUN'I'Y TREASURER. 

The county treasurer may not contract with an attorney to collect delinquent taxes 
on real estate; or employ a collector to collect delinquent personal taxes. 

The expenditure of public funds for such purpose would be ill§gal, and if such ex­
penditure has been made it is the duty of the prosecuting attorney, under provision of sec­
tion 2921, G. C., to bring an action in the name of the state to recover for the use of the county 
such funds so illegally drawn from the county treasury. In case a finding is made by the 
bureau of inspection and supervision of public offices, it becomes the duty of the prosecuting 
attorney, under provision of section 286, G. C., to institute in the proper court, within 
ninety days from the receipt of such finding, a civil action on behalf of the county, and 
promptly prosecute the same to final determination to recover funds so illegally expended. 

CoLUMBUs, Omo, Oct. 18, 1915. 

RoN. S. W. ENNIS, Prosecuting Attorney, Paulding, Ohio. 
DEAR SIR:-In your letter of October 12th you request my opinion on the follow­

ing questions: 

"FIRST: Can the <'Ounty treasurer contract with an attorney other 
than the prosecuting attorney of the county to collect delinquent and forfeited 
real estate taxes under the provisions of section 2672 of the General Code of 
Ohio? 

"SECOND: If the county treasurer has employed an attorney in 
accordance with the foregoing provisions of the statutes, who has filed suit 
in the court of common pleas of his county and enforced the payment of 
said taxes by an action at Jaw, and the same has been paid into the county 
treasury, and he has duly presented his bill to the county commissioners 
and the same has been allowed and paid from the county treasury, can said 
money be collected back from the attorney who has enforced the payment 
of the same, under the provisions of the foregoing statute and the preceding 
statutes relating thereto? 

"THIRD: When a prosecuting attorney has been requested and di­
rected to collect delinquent and forfeited real estate taxes under the pro-
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visions of section 2673 .of the General Code of Ohio, can he coiled a fee of 
25 per cent. as provided therein in addition to his regular salary? 

"FOT:RTH: T:nder the pro·visions of section 5696 of the General Code 
of Ohio, can a collector be appointed to collect personal taxes as therein pro­
vided?" 

You call my attention to sections 2672 and 2673 of the General Code which provide: 

"Section 2672. When lands or lots or parcels thereof, advertised for and 
offered at both delinquent and forfeited tax sales, and returned as unsold 
at both, have become forfeited to the state by reason of the unpaid taxes 
thereon, the county treasurer may contract with a suitable person to collect 
the taxes or assessments thereon at a compensation deemed just and proper, 
subject to the approval of the county commissioners, but not to exceed twenty­
five per cent. of the amount collected and shall be payable therefrom. Such 
allowances shrul be apportioned ratably by the county auditor, among the 
funds entitled to share in the distribution of such taxes, and the expense of 
collection under the contract shall be borne by the person so contmcting, who 
may proceed under this and the preceding sections, or as otherwise provided 
by law. 

"Section 2673. When requested so to do by the auditor of state, if a 
county trea3urer refuses or neglects to enforce a lien for such taxes and assess­
ments, or either, and penalty thereon by civil action as hereinbefore pro­
vided, the auditor of state may direct the prosecuting attorney of the county 
to enforce such lien, in a civil action in the naiJle of the state. Such suit 
shall be brought and prosecuted as hereinbefore provided. For such services 
the prosecuting attorney shall be allowed by the county commissioners from 
the amount collected not to exceed twenty-five per cent. thereof. The ex­
pense of such collection shall be borne by the prosecuting attorney, and 
all allowances shall be apportioned ratably by the county auditor, among 
all the funds entitled to share in the distribution of such taxes." 

It becomes necessary, however, in determining the answers to the several que3-
tions submitted by you, to consider the provisions of other statutes relating to the 
collection of delinquent taxes on real and personal property. 

Section 2658, G. C., relates to the collection of delinquent personal taxes and pro­
vides: 

"When taxes are past due and unpaid, the county treasurer may dis­
train sufficient goods and chattels belonging to the person charged with 
such taxes, if found within the county, to pay the taxes so remaining due 
and the costs that have acr.rued. He shall immediately advertise in three 
public places in the township where the property was taken the time and 
place it will be sold. If" the taxes and costs accrued thereon are not paid 
before the day appointed for such sale, which shall be not less than ten days 
after the taking of the prope1ty, the treasurer shall sell it at public vendue, 
or so much thereof as will pay such taxes and the cogts." 

If the county treasurer is unable to collect by distress the taxeR assessed to a 
person or corporation or an executor, achninistrator, guardian, receiver, accounting 
officer, agent or factor, section 2660, G. C., provides that he shall apply to the court 
of common pleas in his comity at any time after his semi-annual settlement with the 
county audit.or, and the clerk shall cause notice to be 5erved upon such corporation, 
executor, administrat.or, guardian, receiver, accounting officer, agent or factor, re-
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quiring him forthwith to show cause why he should not pay such taxes. If he fails 
to show sufficient came, the court at the term to which such notice is returnable shall 
enter a rule against him for 3uch p::>yment and the costs of the proceedings, which 
rule shall have the same force and effect as a judgment at law and shall be enforced by 
attachment or execution or such process as the rourt directs. 

Sections 2662, 2663 and 2664 of the General Code provide ample authority on 
the part of the county treasurer for the collection of delinquent personal taxes from 
a person who has removed f:om the county in which the personal property was listed 
and who resides in another county in the state. 

Section 2665, G. C., provides: 

"If a person charged with a tax has not sufficient property which the 
treasurer can find to distrain to pay such tax, but has moneys, or credits 
due, or coming due him from any person within the state, known to the 
treasurer, or if such tax payer has removed from the state or county, and 
has property, moneys, or credits due, or coming due him in the state, known 
to the treasurer, in every such case the treasurer shall collect such tax and 
penalty by distress, attachment, or other process of law. He may make 
affidavit that the residence of such tax payer is to !rim unknown, or that he is 
not a resident of the county where such property is found or where such 
debtor resides, or that such tax payer has not property ~n the county suffi­
cient to distrain to pay such tax. Thereupon an attachment, 'vith garnishee 
process, shall be issued and such proceedings had, and such judgment ren­
dered for taxes, penalty, and costs, as are lawful in other cases of attachments. 
If the treasurer serves upon any person indebted to such tax payer a written 
notice, stating the amount of delinquent tax and penalty due, such debtor may, 
after the service of such notice, pay such tax and penalty to the treasurer, 
whose receipt therefor shall be a full discharge of so much of the indebtedness 
as equals the tax and penalty so paid." 

Section 5694, G. C., provides: 

"Immediately after each semi-annual settlement in August, the county 
auditor shall make a tax list, and duplicate thereof, of all the taxes on per­
sonal property remaining unpaid, as shown by the treasurer's books, and 
the delinquent record as returned by him to the auditor. Such tax list and 
duplicate shall contain the name, valuation, and ~mount of personal prop­
erty taxes, with ten per cent. penalty thereon, due and unpaid. He shall 
deliver the duplicate to the treasurer on the fifteenth day of September, 
arln.ually." 

Section 5695, G. C., makes it the duty of the county trea.surer forthwith to collect 
the taxes and penalty on the duplicate by any of the means provided by law. Said 
section further provides that the funds so collected shall be distributed in proper pro­
portions to the appropriate funds. 

Section 5697, G. C., provides: 

"When personal taxes stand charged against a person, and are not paid 
within the time prescribed by law for the payment of such taxes, the treasurer 
of such county, in addition to any other remedy proyided by law for the 
collection of personal taxes, shall enforce the collection thereof by a civil 
action in the name of such treasurer against such person for the recovery of 
such unpaid taxes. It shall be sufficient, having made pwper parties to the 
suit, for the treasurer to allege ·in his bill of particulars or petition that the 
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taxes stand charged upon the duplicate of the county against such person, 
that they are due and unpaid, and that such person is indebted in the amount 
appearing to be due on the duplicate. and the treasurer need not set forth any 
other or further special matter relating thereto. The tax duplicate shall be 
prima facie evidence on the trial of the action, of the amount and validity of 
the taxes appearing due and unpaid thereon, and of the non-payment thereof, 
without setting forth in his petition any other or further special matter re­
lating thereto." 

The constitutionality of these statutes was upheld by the United States supreme 
court in the case of Insurance Co. v. Bowland, 196 U. S., 111. The court in its opinion 
said: 

"The collection by distraint of goods to satisfy taxes lawfully levied is 
one of the most ancient methods known to the law, and in this case the law 
of Ohio authorizing it does not violate the constitutional right of a foreign 
company and deprive it of its property without due process of law." 

Section 2667, G. C., relates to the collection of delinquent taxes on real estate 
and provides: 

"When taxes or assessments, charged against lands or lots or parcels 
thereof upon the tax duplicate, authorized by law, or any part thereof, are not 
paid within the time prescribed by law, the county treasurer, in addition to 
other remedies provided by law may, and when requested by the auditor of 
state, shall enforce the lien of such taxes and assessments, or either, and any 
penalty thereon, by civil action in his name as county treasurer, for the sale 
of such premises, in the court of common pleas of the county, without regard 
to the amount claimed in the same way mortgage liens are enforced." 

Section 2669, G. C., provides: 

"Having made the proper parties, it shall be sufficient for the treasurer 
to allege in his petition that the taxes and assessments, or either, are charged 
on the tax duplicate against such premises, the amount thereof, and are unpaid, 
and he shall not be required to set forth in the petition any other or further 
special matter relating the~eto. On the trial a certified copy of the entry on 
the tax duplicate shall be prima facie evidence of such allegations and of the 
validity of such taxes and assessments." 

Section 2670, G. C., provides: 

"Judgment shall he rendered for such taxes and assessments, or any part 
thereof, as are found due and unpaid, and for penalty and costs, for the pay­
ment of which the court shall order such premises to be sold without appraise­
ment. From the proceeds of the sale the costs shall be first paid, next the 
judgment for taxes and assessments, and the balance shall be distributed 
according to law. The owner or owners of such property shall not be entitled 
to any exemption against such judgment, nor shall any statute of limita­
tions apply to such action. When the lands or lots stand charged on the tax 
duplicate as forfeited to the state, it shall not be necessary to make the state 
a party, but it shall be deemed a party through and represented by the county 
treasurer." 
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The authority of the county treasurer to collect delinquent taxes on real and per­
sonal property is clearly defined by the above provisions of the statutes. His duty 
to make such collections is clearly determined by the mandatory provisions of sections 
2665 and 5695 of the General Code. His broad power to distrain goods and chattels 
to satisfy delinquent personal taxes under the provisions of section 2698, et seq., of 
the General Code, his duty to enforce the lien of taxes and assessments on real estate 
by an action in court, when requested to do so by the auditor of state under provision 
of section 2667, et seq., of the General Code, taken in connection with the provisions 
of section 2917, G. C., which make the prosecuting attorney the legal adviser of the 
county treasurer, and require said officer to prosecute and defend all suits and actions 
which such county treasurer may direct or to which he is a party, and prohibit said 
county treasurer, as such, from employing other counsel or attorney at the expense 
of the county, compel me to conclu'de that the county treasurer may not contract 
with an attorney, otl:ier than the prosecuting attorney of the county, to collect de­
linqu\mt taxes on real estate or employ a collector to collect delinquent personal taxes. 

This conclusion, insofar as the collection of delinquent personal taxes is roncerned, 
is supported by the decision of the court of common pleas of Franklin county in the case 
of the state of Ohio oil the relation of Edward C. Turner as prosecuting attorney of 
Franklin county, Ohio, plaintiff, v. James T. Lindsay as treasurer of Franklin county, 
Ohio, defendant. 

This was an action in mandamus to compel the said James T. Lindsay, as treasurer 
of said county, by any of the means provided.by law, to collect the delinquent pe1sonal 
taxes and penalty as shown by the tax list delivered to him by the county auditor, 
without a collector. Upon a hearing of this case on the merits the court held that 
under the above provisions of the statutes relating to the collection of delinquent 
taxes on personal property it is the plain duty of the county· treasirrer, himself, to 
make the collections therein provided for, and a peremptory writ of madam us was issued 
directing and requiring said treasurer to proceed forthwith to make said collections. 

Said conclusion, insofar as the collection of delinquent taxes on real estate is con­
cerned, is in harmony with an opinion of my predecessor, Hon. Timothy S. Hogan, 
rendered to Hon. A A. Slaybaugh, prosecuting attorney of Putnam rounty, under 
date of November 7, 1914. In this opinion, your first and third questions were con­
sidered by Mr. Hogan, the questions asked by Mr. Slaybaugh reading as follows: 

''I would like an opinion as to whether or not the county treasurer has 
the right to employ an attorney in actions commenced by him unde:r the 
provisions of section 2667, General Code, and 1f so, would the provisions 
of section 2672 govern the amount of the fees for such attorney? 

''Is the prosecuting attoJDey compelled to act as attorney in cases com­
menced under section 2667 without compensation? What is meant by the 
word 'expenses' in sect.ions 2672 and 2673?" 

After quoting the provisions of sections 2667, 2672, 2673 and 2917, G. C., Mr. 
Hogan called attention to section 2912, G. C., which provides for the filling of a vacancy 
in the office of prosecuting attorney, and for the appointment of an assistant prosecut­
ing attorney to perform the duties of said office in case the prosecuting attorney is 
unable to perform said duties on acco'Unt of sickness or other disability, and held that 
the county treasurer has no right to employ an attorney to prosecute actions brought 
under section 2667, G. C. 

In answer to the second question asked by Mr. Slaybaugh, Mr. Hogan called 
attention to the last paragraph of section 3003, G. C., which provides: 

"No prosecuting attorney shall recei~e a salary in excess of five thousand 
five hundred dollars. Such salary shall be paid in equal monthly installments, 
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from the general fund, and shall be in full payment for all services required 
by law to be rendered in an official capacity on behalf of the county or its 
officers, whether in criminal or civil matters." 

Consideration was given to that part of section 2673, G. C., whieh provides: 

"For such services the prollecuting attorney shall be allowed by the county 
commissioners from the amount collected, not to exceed twenty-five per 
cent. thereof." 

It was noted, however, that the last paragraph of section 3003, as above quoted, 
was first found in the codification of 1910 in the following language: 

"Such salary is to be paid in equal monthly installments, out of the general 
fund. Such salary shall be in full and in lieu of all compensation consisting 
of salaries and fees heretofore paid to prosecuting attorneys for their services 
as such, and in full payment for all services required by law to be rendered in 
l:'n official capacity on behalf of the county or its officers, whether the same 
relates to either criminal or civil matters." 

In conclusion Mr. Hogan said: 

"This language is clear, free from all doubt or ambiguity, and of such 
character that it must be concluded that if the language last above copied 
from section 2673 was then in the Revised Statutes, its provisions were super­
seded by the amendment of section 1297, made March 31, 1906. So far as I 
have been able to ascertain, the language above quoted from section 2673, 
first found a place in our laws in section 1104, R. S., when amended on April 
23, 1904, 97 0. L., 402. 

"This makes the language of the act of :\i[arch 31, 1906, as codified in 
3003, G. C., the latter 'enactment and controlling, which compels the con­
clusion that the prosecuting attorney is not entitled to n.n allowance, in addi­
tion to his salary for prosecuting actions brought by the county treasurer, 
under favor of section 2667." 

I concur ·in this opinion, and therefore enclose a copy of the same for your con­
sideration. 

I am of the opinion, therefore, that your first, third and fourth questions must 
be answered in the negative. 

Inasmuch as I have held that the county treasurer is without authority in law to 
employ a person to collect delinquent taxes on real or personal property, it follows that 
the expenditure of the public funds for this purpose would be illegal, and if you find 
that such expenditure has been made it is your duty, under provision of section 2921, 
G. C., to bring an action in the name of the state to recover for the use of the county 
such funds so illegally drawn from the county treasury. In case a finding has been 
made by the bureau of inspection and supervision of public offices that such illegal 
expenditure has been made, it becomes your duty, under section 286, G. C., to institute 
in the proper court within ninety days from the receipt of such finding, a civil action 
in behvlf of your county, and promptly prosecute the same to final determination to 
recover funds so illegally expended. 

I am of the opinion, therefore, that your second question must be answered in the 
affirmative. Respectfully, 

EDWARD C. TURNER, 

AUorney General. 
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946. 

BOARD OF AGRICULTURE-EFFECT OF AMENDED SECTIONS OF 
GENERAL CODE ON TERMS OF ITS MEMBERS IS TO CONTINUE 
THEM UNTIL THEIR SUCCESSORS ARE APPOINTED AND QUAL­
IFIED AND TO FIX DEFINITE DATE FOR BEGINNING OF TERMS 
OF SAID MEMBERS HEREAFTER APPOINTED. 

1. When an amendat(Jl'y act includes all of the mginal act, and incorp(Jl'ates new 
provisions, the effect is not to repeal and then re-enact the original law, but it speaks jrom 
the date oj its first enactment, while the new provisions become operative at the time the 
amendatory act goes into effect. 

2. The only effect of the amendments made in section 1079, G. C., as amended 106 
0. L., 555, i.s to continue the term oj each member of the state board oj' agri<,ulture there­
lof(Jl'e appointed under tke provisions of said section, as found in 106 0. L., 144, until 
his success(Jl' is appointed and qualified, and to fix a definite date f(Jl' the beginning oj the 
term.s of said members hereafter appointed. 

CoLUMBUs, Oa10, October 18, 1915. 

HoN. FRANK B. WILLIS, Governor oj Ohio, Columbus, Ohio. 
MY DEAR GovERNoR:-! beg to acknowledge receipt of yow· letter of October 

14th, bearing the following statement and inquiry: 

"On April 22, 1915, there was filed in the office of the secretary of state 
an act creating the board of agriculture of Ohio, an'd in pursuance of such act 
on the 22nd day of July, 1915, the ten members of such board as provided for 
under said act were duly appointed and commissioned by the governor. 

"On June 5, 1915, there was filed in the office of the secretary of state 
an act amending sections 1079 and 1083 of the act creating the board of ag­
riculture of Ohio. 

"In appointing the members of the board of agriculture of Ohio, as pro­
vided for under the act filed with the secretary of state, as of date June 5, 
1915, your official opinion is requested as to the legal date of the beginning 
of the services of such memb~rs under said amended act." 

The act which was filed June 5, 1915, to which you refer, is now the controlling 
law, and is found in 106 0. L., page 555, and provides as follows: 

"Section 1079. There shall be a board of agriculture of Ohio and by 
that name the board may sue and be sued. The board of agriculture shall 
consist of ten members to be appointed by the governor, with the advice and 
consent of the senate, two to serve for one year, two for two years, two for 
three years, two for four years and two for five years, and until their suc­
cess(JI's are appointed and qualified; and thereafter two members shall be ap­
pointed each year to serve for a term of five years, commencing on the first 
Thursday after the second Monday in January. Vacancies shall be filled in 
the same manner for unexpired terms. Not more than five of the members 
of the board shall at any time be of the same political party, and not less than 
six such members shall be practical farmers. 

"Section 1083. Immediately following the appointments of the mem­
bers of the board of agriculture of Ohio, and annually on the first Thursday after 
the second Monday in January thereafter, the members of the board shall 
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meet at their office and elect a. president who shall serve for one year and 
until his successor is elected." 

I have italicized the amendments made in the foregoing law so as to indicate 
and bring directly to your attention the changes made hy '>aid l.rw. It appears there­
from that the law rEHJnacted all of the old sections and in addition thereto the matter 
which I have italicized. 

The only effect of the changes thus made is to continue the term of each member 
until his successor is appointed and qualified, and to make the beginning of the term 
of each member definite by fixing it as of the date of the first Thursday after the sec­
ond Monday in January. 

It is a familiar canon of interpretation of amendatory acts that :ill portions of 
of an original statute which are retained by the amended act are not to be construed 
as a new enactment, but are to be considered as remaining in force from the time of 
their original enactment and as being continued in operation by the amendatory en­
actment. 

"Where an amendment is made by declaring that the original statute 
'shall be amended so as to read as follows,' retaining part of the original 
statute and incorporating therein new provisions, the effect is not to repeal, 
and then rEHJnact, the pnrt retained, but such part 1emains in force as from 
the time of the original enactment, while the nE'W provisions become oper­
ative at the time the amendatory act goes into effect, and all such portions 
of the original statute as are omitted from the amendatory act are abrogated 
thereby and are thereafter no part of the statute." 

Black on Interpretation of Laws, Rule 133. 

In the present in.Stance, all of the original section is re-enacted in the amended 
section, with the additions italicized to which your attention has already been 
directed. It follows from this that all of the provisions of the original law remain 
in force and are continued in operation by the amendatory act ·above quoted. 

This being so, each member of the board will continue to serve under his original 
appointment made on July 22nd, subject, however, to the new provisions of the 
amended statute. As before noted, these require, first, that each member shall serve 
until his successor is appointed and qualified, and secondly, that the term of each 
member shall begin on the first Thursday after the second Monday in January. By 
virtue of these provisions, therefore, the members appointed on the 22nd of July, 
1915, for the term of one year will have their terms extended from the 22nd of July, 
1916, to the first Thursday after the second Monday in January, 1917, and this rule 
will apply to the terms expiring in July of each succeeding year. 

Giving a direct answer to your specific question, the services of the members 
of this board will not begin under the new act until the expiration of the terms for 
which they were appointed under the original law. Then by reason of the clause in 
the new law extending their terms until their successors are appointed, the term of 
each member will be extended from the date it ends in July of each year to the first 
Thursday after the second Monday in the following January, at which time the term 
of his successor will begin. The first appointments to be made will be the successors 
to the members who were appointed for one year. As before observed, the terms of 
said members will not end until the first Thursday after the second Monday in Jan­
uary, 1917, when the terms of their successors will begin under the amended law. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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947. 

APPROVAL OF RESOLUTION FOR IlHPROVE~IEN"T OF ROAD IK LOGA.l~ 
COUNTY, OIDO. 

COLUMBUs, OHIO, October 18, 1915. 

HoN. CLINTON CowAN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of October 16, 1915, transinitting to 

me for examination final resolution relating to the Richwood-Bellefontaine road in 
Logan county, I. C. H. No. 236, petition Xo. 1499. 

I find 'this resolution to be in regular form and am therefore returning the same. 
with my approval endorsed thereon. 

948. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-ROADS AND HIGHWAYS-CON­
TRACT-LOWEST RESPONSIBLE BIDDER-HIGHWAY COMMIS­
SIONER MAY USE SOUND DISCRETlON. 

Where the state highway commissioner is required to let a contract to the lowest re­
sponsible bidder; it is his power and duty to look not only to the size of the bids but also to 
the pecuniary ability of the bidders and to their skill, experience, integrity and judg­
ment. If in the exercise of a sound discretio~ he determines that the lowest bidder is not 
responsible, it is his right and duty to reject the lowest bid and award the contract to the 
lowest responsible. bidder, and in the absence of fraud or bad faith his decision upon a 
matter of this kind is final and not subject to review by the courts. A similar but some­
what broader construction is to be given to a statute requiring the letting of a contract to 
the lowest and best bidder. 

CoLUMBUs, Omo, October 18, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of Octob!')r 14, 1915, which reads as 

follows: 

"Under date of October 8th, this department received bids, among 
others, for the improvement of section '0' of the Newark-New Lexington 
road in Perry county, and section 'R' of the Cleveland-Kent road in Portage 
county. 

"Upon each of these sections, the firm of Parrish & Bales, of Dayton, 
Ohio, were low bidders, the total of their bids on both jobs approximating 
$4!:1,000.00. The resolutions anticipatory to the reception of ·these bids were 
filed in this department prior to September 6th of this year. 

"The above named firm is at present engaged in work on three small 
contracts under the supervision of this department. The firm, to the best of 
my knowledge, is not strong financially, nor are they particulafly experienced 
in highway construction work. For these reasons I hesitate to enter into 
contracts with Messrs. Parrish & Bales for the :1bove mentioned work. 

"As it is highly desirable that I make a decision at a very early date, I 
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would request a comprehensive op1ruon from your department as to my 
rights in the awarding of these particular contracts, interpreting for me the 
terms 'lowest responsible bidder', and also advise me of the meaning of the 
term 'lowest and best bidder' as used in amended senate bill Xo. 125." 

I understand that both of the projected improvements, for the completion of 
which Parrish & Bales have submitted bids, are inter-county highway improvements 
and are being made in co-operation with county commissioners, and that the final 
resolutions of the county commissioners of the two counties, determining to proceed 
with the improvements, were adopted and certified copies thereof filed in your office, 
with the approval of the attorney general endorsed thereon, prior to the going into 
effect of the Cass highway law on Heptember 6, 1915. 

Section 1201, G. C., as that section stood prior to September 1, 1915, required the 
state highway commissioner to award contracts of this class to the lowest respon.'iible 
bidder. · 

Section 199 of the Cass highway law, section 1206, G. C., requires the state high­
way commissioner to award such contracts to the lowest and best bidder. In deter­
mining whether the provision requiring the state highway commissioner to let con­
tracts of this character to the lowest responsible bidder, or the provision requiring 
him to let such contracts to the lowest and best bidder, is the governing provision in 
the letting of the contracts referred to by you, it is necessary to consider certain of 
the saving provisions of the Cass highway law. 

Section 302 of that act reads as follows: 

"This act shall not affect pending actions or proceedings, civil or crhrnnal, 
pertaining to the construction, improvement, maintenance, supervision or 
control of highways, bridges or culverts, brought by or against the county 
commissioners, county surveyor, township trustees, or road superintendent 
under the provisions of any statute hereby repealed, but the same may be 
prosecuted or defended to final determination in like manner, as if such 
statute had not been repealed." 

Section 303 of the Cass highway law contains the following provision: 

'This act shall not affect or impair any contract or any act done, or right 
acquired of any penalty, forfeiture or punishment incurred prior to the time 
when this act or any section thereof takes effect, under or by virtue of any 
law so repealed, but the same may be asserted, completed, enforced, pros­
ecuted or inflicted as fully and to the same extent as if such laws had not 
been repealed. The provisions of this act shall not affect or impair any act 
done or right acquired under or in pursuance of any resolution adopted by 
the board of commissioners of any county, the trustees of any township, or the 
commissioners of any road district prior to the time of the taking effect of 
this act." 

Inasmuch as the proceedings for these improvements were begun, the applica­
tions of the county commissioners made and approved, plans and specifications pre­
pared and approved, and the final resolutions by the boards of county commissioners 
adopted prior to September 6, 1915, it is clear that under the above quoted provi­
sions the statutory requirement, to the effect that the contracts must be let to the 
lowest responsible bidder, is the one which governs in this matter. 

It may first be observed, however, that a board or official charged with the lettinl!; 
of a contract is not required, under all cireumstances, to let such contract to the lowebt 
bidder where the statute requires either that the contra<:t be let to the lowest respon• 
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sible bidder or that it be let to the lowest and best bidder. Under either provision of 
law the board or official is authorized and required to take into consideration, in the 
awarding of the contract, certain factors other than the size of the bid. Any other 
rule would result in reading out of the statute in the one case the word "responsible" 
and. in the other the word "best." 

I will consider first the legal effect of a statutory requirement that a contract 
must be let to the lowest responsible bidder, since that is the requirement which will 
govern you in the letting of the contracts referred to in your communication. 

In the case of Hubbard v. Sandusky, 9 0. C. C., 638, 6 0. C. D., 786, the court 
was called upon to construe a statute requiring that as to certain city improvements 
and under certain conditions, none of the lowest responsible bid should be accepted. 
The court held as follows: 

"The authority is vested in the council to decide which is the lowest 
responsible bid and that authority or power will not be interfered with by 
the courts except upon a clear showing of fraud, or gross abuse of authority 
practically amounting to a fraud, and the question of responsibility must 
enter largely into all decisions of the council in accepting bids. The court 
will presume always that the council acted rightfully in making a decision 
until the contrary is shown." 

In the case of Carmichael v. McCourt, 17 0. C. D., 775, 6 0. C. C.(n. s.) 561, the 
court in construing a statute relating to the state board of public works and requir­
ing that contracts should be awarded to the lowest responsible bidder (Bates R. S., 
section 218-44) held that such statute must be held to afford a latitude of discretion 
as to awards greater than that afforded by the public buildings code, but did not under­
take to define that latitude. 

In the case of State ex rei. v. Columbus Board of Education, 9 0. D., N. P., 336, 
6 0. N. P., 34 7, the court was called upon to construe a statutory provision to the effect 
that none but the lowest responsible bid should be accepted by a board of education. 
The suit was one in mandamus and the relators alleged in their petition that they 
were the lowest responsible bidders and that their bid was $155.00 lower than the one 
accepted by the board of education. The board admitted that the relators were the 
lowest bidders, but denied their responsibility arid the court in refusing a writ of man­
damus used the following language: 

"The board was called upon to determine whether bidders were respon­
sible, but the responsibility of a bidder does not rest upon his ability or ina­
bility to give adequate security for the performance of the contract. Thi'3 
term is given a much broader meaning when used in connection with the 
powers of officers and boards in the making of contracts. It includes pe­
cuniary ability t{) perform the contract, skill, integrity and judgment." 

In the case of Commonwealth v. Mitchell, 82 Pa. State, 343, the court in con­
struing a statutory provision requiring a contract to be given to the lowest respon­
sible bidder held that the word "responsible," when applied to contracts requiring 
for their execution not only pecuniary ability but also judgment and skill, imposes not 
merely a ministerial duty upon the city authorities such as would result did their 
powers extend no further than to ascertain whose was the lowest bid, and the pecun­
iary responsibility of the bidder and his sureties, but also duties and powers which 
J.re deliberative and discretionary. 

It was further held in this case that the writ of mandamus would not lie to con­
trol the exercise of such deliberation and discretion in the absence of s positive showing 
of fraud or corruption. 
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In the case of State ex rei. v. :\IcGrath, et al. 91 :\Io., 386, the statute required 
a contract for printing to be awarded to the lowest responsible bidder. Two bids 
were filed, one by the relator and one by another printing concern, the relator's bid 
being the lower and the commissioners charged "ith the letting of the contract awarded 
the same to the higher bidder. The court held that the authority to let the contract 
to the lowest responsible bidder relieved the commissioners of public printing from 
the duty of letting the contract to the lowest bidder, and that the commissioners had 
a right to consider the reoponsihility of the bidders and that this duty involved the 
exercise of such a degree of official discretion as to place the commissioners beyond 
the control of the courts by mandamus, that the award to the higher bidder was valid 
and that the courts could not JUter£ere. 

I therefore conclude, that as to the contracts about which you inquire, and which 
you are required to let to the lowest responsible bidder, you are not required under 

· all circumstances to award such contracts to the lowest bidders, and are in fact not 
permitted to award such contracts to an irresponsible bidder. It is your power and 
duty in the letting of such contracts to look to the responsibility of the bidders, and 
in determining whether a bidder is responsible, you have a right to consider his pe­
cuniary ability to perform the contract in question and his skill, experience, integ­
rity and judgment. If, in the exercise of a sound discretion, you determine that the 
lowest bidder is not responsible, it is your right and duty to reject his bid and award 
the contract to the lowest responsible bidder, and in the absence of fraud or bad faith 
your decision upon a matter of this kind is final and not subject to review by the courts. 

A mass of authorities might be cited in support of the proposition that a statute 
which confers upon a board or public officer authority to award a contract to the lowest 
and best bidder confers upon the board a discretion with respect to awarding the con­
tract, which discretion cannot be controlled by mandamus. 

See State ex rei. v. Hermann, 63 0. S., 440; 
State ex rei. v. Board of Puhlic Service, 81 0. S., 218; 
Scott v. Hamilton, 7 0. C. C. (n. s.) 495; 19 0. C. D., 652; 
Yaryan v. Toledo, 18 0. C. D., 259. 

The term "lowest and best bidder" seems to be given a somewhat wider meaning 
by the courts than the term "lowest responsible bidder," although the distinction 
between the meaning of the two terms is somewhat vague. In determining which of 
several bids is the lowest and best, you have a right to look to the pecuniary ability 
of bidders to perform the contract and to their skill, experience, integrity and judg­
ment, and to any other similar consideration affecting their power to carry out a con­
tract entered into by them and the probability of their being able to execute the con­
tract in a workmanlike manner within such time as it may be proper to allow for the 
completion of the same. 

Looking to all these con':liderations, it is your duty to determine which bid it 
would be for the best advantage of the state to accept, and the person ffiing that bid 
is to be regarded by you as the lowest and best bidder within the meaning of the statute 
and is to be awarded the rontract. After you have exercised your discretion in de­
termining which of several bidders is the lowest and best, the courts will not inter£ ere· 
with or review your decision in the absence of a showing of fraud or bad faith. 

Answering specific1llly your question as to your right to reject the bids of Parrish 
& Bales for the construction of highways in Perry and Portage counties, I advise you 
that you have a right to consider the financial strength of this firm and its experience 
in highway work, and if upon a fair consideration of the same you determine that such 
firm is not responsible, and there are other bidders for such work, which bidders you 
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determine by the same test applied to Parrish & Bales to be responsible, then it is 
within your power, and is indeed your duty, to reject the bids of Parrish & Bales, and 
t9 award the contracts to the lowest of the responsible bidders. 

949. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-ROADS AND HIGHWAYS-APPLI­
CATION FOR STATE AID BY COUXTY CO~C\IISSIO::\TER..-, PRIOR TO 
TAKING EFFECT OF CASS HIGHWAY LAW-HOW APPLICATIONS 
CAN BE APPROVED-MAY BE WITHDRAWN AND NEW APPLICA­
TIONS FILED. 

Applications for state aid made by county commissioners prior to the going into effect 
of the Cass highway law on September 6, 1915, are still valid. If such applications are 
now approved by the slate highway commissioner, all subsequent steps in the improvement 
of the highways covered by such applications are to be had under the law in force at the time 
such applications were made. As a matter of sound public policy and in order to speedily 
bring the operations of the slate highway department entirely under the provisions of the 
Cass highway law, such applications should be withdrawn and new applications made 
under the existing statutes. 

CoLUMBUs, Omo, Oet. 19, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR:-Under date of August 18, 1915, you addressed to me a pommunica­

tion in which you submitted a number of questions relative to the Cass highway law. 
An answer to the sixteenth and last of those questions has been delayed pending the 
submission of additional facts by your department, and from communication above 
referred to and from the statements of certain members of your department I now 
understand the facts to be as follows: 

There are on file in the office of the state highway department a number of appli­
cations which were properly signed and executed by boards of county commissioners 
applying for state aid on inter-county highw<tys, under the pr:>visions of sections 1178 
to 1231 inclusive of the General Gode of Ohio and the amendments thereto. These 
applications were made during the years 1913 and 1914, and most of them were made 
prior to January 1, 1914. The applications recite that the public interest demands 
the improvement, under the provisions of sections 1178 to 1231 and the amendments 
thereto of the General Code of Ohio, of certain inter-county highways therein described, 
that no part of such highways are situated within the limits of any municipality, that 
the commissioners making application to the state highway commissioner for aid 
from an appropriation by the state or from any fund available for the construction, 
improvement, maintenance or repair of inter-county highways, and that the commis­
sioners agree for and on behalf of their respective counties to pay in the first instance 
from the funds of such coupties not less than fifty per cent. of the cost and expense 
of surveys and other expenses preliminary to the construction, improvement, main­
tenance or repair of such highways. 

Some of these resolutions were adopted by boards of county commissioners in 
response to letters addressed to them by the then state highway commissioner. These 
letters pointed out that as to approximately seventy-five per cent. of the inter-county 
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highway mileage of the state county coliUilissioners had already applied for state aid 
and that it was desired to have every mile applied for by January 1, 1915. The fol­
lowing is a quotation from the letters referred to above: 

"By signing all resolutions, it will place your county in a position where 
it can co-operate with or receive aid from the state, for the constructio11, 
improvement, maintenance or repair, of any inter-county highway, or part 
thereof, when funds are available, ·without any delays. You merely commit 
your county to the policy of wanting all the inter-county highways improved 
and placed under state maintenance and repair just as fast as funds are 
available for the same. 

"Signing the resolutions v.ill not be considered, by this department, an 
obligation for your county to appropriate any moneys for surveys; in case the 
county will be required or expected to share in the expense of any surveys, thi~ 
department will not order any surveys, or incur any other preliminary ex­
pense, until a special authorization for the same is received from the board 
of commission~rs of your county for each specific improvement." 

The applications referred to above were made under authority of section 1185, 
G. C., as amended in 103 0. L., 451, which section read in part as follows: 

"The commissioners of a county may make application to the state 
highway commissioner for aid from an appropriation by the state or from 
any fund available for the construction, improvement, maintenance, or 
repair of 'inter-county' highways. Such application shall be filed prior to 
January 1st of the calendar year in which such appropriation may be made 
or become available. If the county commissioners have applied prior to 
January 1st, and upon examination of the application by the state highway 
commissioner, it is found to be irregular, it shall be his duty to immediately 
notify the board of county commissioners and request that they make the 
proper correction or amend the petition and return the same to t.he office of 
the state highway commissioner on or before the first of February next suc­
ceeding. * * *" 

Section 1189, G. C., 102 0. L., 333, which was in force prior to the passage of 
the Cass highway law, contained the following provisions: 

"An application or part thereof not approved or withdrawn may be 
considered as an application for the apportionment of state aid money~ to 
a county for any succeeding year." 

Having in mind the above facts you call my attention to the following provision 
found in section 303 of the Cass highway law, 106 0. L., 663: 

"The provisions of this art shall not affect or impair any act done or 
right acquired under or in pursuance of any resolution adopted by the board 
of commission~rs'of any county, * * * prior to the time of the taking 
effect of this act." 

You now inquire as to whether the applications above referred to are to be con­
sidered as valid or whether they are null and void, and whether if valid they are opera­
tiVe only under the old highway laws or only under the Cass highway law which became 
effective September 6, 1915. You further inquire as to whether if they are valid and 
operative only under the old laws repealed by the Cass highway law, county com-
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missioners are thereby prevented from making new applications covering the improve­
ment of the same inter-county highway described in the old applications, such new 
applications to be operative under the Cass highway law. 

I understand that your inquiry concerns only such applications as have not yet 
been acted upon and either approved or rejected by the state highway commissioner. 
As to these resolutions it could not be said tha.t any act has been done under or in 
pursuance of the same, and in one sense of the word no right has been acquired under 
these resolutions making applica.tion for sta.te aid, but in another and broader sense 
the county commissioners have acquired a right under their resolutions ma.king appli~ 
cation to the state highway commissioner for state aid in the construction, improve~ 
ment, maintenance or repair of inter~county highways, that right being to have the 
state highway commissioner act upon said resolutions and either approve or reject 
the applications thereby made. No action having been taken by the state highway 
commissioner approving or disapproving the applications referred to by you, it is my 
opinion that such applications are to be considered as still valid and of full force and 
effect. 

These applications were the first step in the proceedings by ~hich, under the 
law in force prior to the going into effect of the Cass highway law, county commis~ 
sioners co~perated with the state in the construction, improvement, maintenance or 
repair of inter-county highways. It therefore becomes important to consider the 
effect of certain saving provisions of the Cass highway law, one of which is refeh'ed to 
by you and quoted in part in your communication. 

Section 302 of the act reads as follows: 

"This act shall not affect pending actions or proceedings, civil or criminal, 
pertaining to the construction, improvement, maintenance, supervision or 
control of highways, bridges or culverts, brought by or against the county 
commissioners, county surveyor, township tru.stees, or road superintendent 
under the provi&ions of any statute hereby repealed, but the same may he 
prosecuted or defended to final determination in like manner, as If such statute 
had not been repealed." 

Section 303 of the act contains the following provisions: 

"This act shall not affect or impair any contract or any act done, or right 
acquired of any penalty, forfeitures or punishment incurred prior to the time 
when this act or any section thereof takes effect, under or by virtue of any 
law so repealed, but the same may be asserted, completed, enforced, prosecuted 
or inflicted as fully and to the same extent as if such laws had not been re­
pealed. The provisions of this act shall not affect or impair any act done 
or right acquired under or in pursuance of any resolution adopted by the 
board of commissioners of any county, the trustees of any township, or the 
commissioners of any road district prior to the time of the taking effect of 
this act." 

In view of the provision.a above quoted, it is my opinion that if the applications 
referred to by you are approved by the state highway commissioner, his approval 
constituting the second step in the proceedings by which, under the old law, counties 
co-<lperated with the state in inter-county highway improvement, then all subsequent 
steps in the improvement of the highways covered by such applications are to be 
had under the law in force at the time such applications were made. As previously 
pointed out, however, section 1189, G. C., 102 0. L., 333, indicates that applications 
of the character referred to by you may be withdrawn, and in answer to the b.st branch 
of your question it is my opinion that as a matter of sound public policy, and in order 
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to speedily bring the operations of your department under the provisions of the Cass 
highway law and thus avoid the necesSity of operating under two sets of statutes, 
you should not approve any applications made by county commissioners for state 
aid, which applications were made prior to the going into effect of the Cass highway 
law, but should require all boards of county commissioners in the state to withdraw 
all applications for state aid made prior to September 6, 1915, and make new appli­
catiom under the existing statutes. If the course above suggested is followed by you, 
all necessity for your department referring to the statutes in force prior to the going 
into effect of the Cass highway law will be avoided, as soon as proceedings started 
under the old law, and in which the application of the county commissioners was 
approved by the state highway commissioner prior to the going into effect of the Cass 
highway law, have been completed. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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950. 

STATE HIGHWAY C0:\1.:\-fiSSJONER-CASS HIGHWAY LAW-THE ·woRDS 
"UIPROVE::\1EXTS" AND "ROAD Il\IPROVEMEKT" DEFINED­
ANSWERS TO SIXTEEN QUESTIONS AS TO THE INTERPRETATION 
OF STATUTES AS EXACTED IX HIGHWAY LAW. 

1. The scope of the word "improvement" or "impropements" occurring· in the Cass 
highway law cannot be indicated in general terms, and the meaning of the word as used in 
any particul2r section must be determined from the context. 

2. The expression "road improvement" in section 208 of the Cass highway law, 
section 1215, G. C., may be read "highway improvement," and the expression "inter-county 
roads" in section 226 of the act, section 1231, G. C., may be read "inter-county highways." 

3. The provisions of the Cass highway law relating to the letting of contracts for 
inter-county highways apply in all respects to the letting of contracts for the construction, 
reconstruction, improvement, maintenance or repair of main market roads. 

4. In disbursing the funds derived )rom the registration of automobiles, it is the duty 
of the state highway commissioner, under the Cass highway law, to expend one half of such 
funds in the maintenance and repair of inter-county highways not designated as main 
market roads and the other half in the maintenance and repair of main market roads with­
out reference to whether or not such main market roads are also inter-county highways. 

5. Where work is done by the state highway department without the co-operation of a 
county or some township thereof, and such work includes any expenditure for bridge and 
culvert construction, the tttate is required to pay the full cost of such bridge and culvert work. 

6. When an improvement is sought by township trustees under the provision of section 
185 of the Cass highway law, section 1192, G. C., and work that does not sell is re-estimated, 
the amended estimate is to be referred to the township trustees for approval. 

7. The services required by section 180 of the Cass highway law, section 1887, G. C., 
are to be regarded as a part of the regular duties of the county highway superintendent. 

8. Insofar as sections 217 and 242 of the Cass highway law, sections 1224 and 7465, 
G. C., are in conflict, the latter is to govern. 

9. Insofar as trees or shrubbery may be planted along inter-county highways, such 
planting is under the supervision and control of the state highway department. The planting 
of trees or shrubbery should not be included, however, in the plans for any proposed improve­
ment unless the consent of the abutting land owners be first obtained. 

10. The change of existing lines authorized by section 189 of the Cass highway law, 
section 1196, G. C., is not the change in existing inter-county or main market roads referred 
to in section 182 of the act, section 1189, G. C. It is impossible to lay down any general 
rule by which to determine whether a proposed change falls under one or the other of these heads. 

11. It is not necessary that a road or street within an incorpomted village be desig­
nated as an extension of an inter-county highway before state aid can be granted for the 
same. A state aid improvement within an incorporated village is not to be regarded as a 
state highway or a state road. 

12. An improvement of a road iuside an incorporated village made by the stale high­
way department may or may not include a causeway or bridge or a drain, culvert or water­
course as may be agreed between the state highway commissioner and the council o) the village. 

13. The last two sentences of section 217 of the Cass highway· law, section 1224, 
G. C., do not a·pply to village toad.s or streets. 

CoLmmus, OHIO, October 19, 1915. 

Hox. CLIXTOX CowEx, State Highway Commissioner, Columbus, Ohio. 
DEAR Stn:-I have your communication of August 18, 1915, in which you sub­

mit a number of questions relative to amended senate bill Xo. 125, known :>s the Cass 
highway code, and found in 166 0. L., 574. 
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You first inquire as to what is to be understood as the definition of the word "im­
provement" when u~ed in connection v.ith the words "<'onstruction,'' "maintenance"' 
and "repair," in the sense in which it is used in the first sentence of section 177, and 
the third line of section 214 of the Cass highway law. The first sentence of se(•tion 
177 of the Gass highway code, being section 1184, G. C., reads as follows: 

"The state highway commissioner shall have general supervision of the 
construction, improvement, maintenance and repair of all inter-county high­
ways and main market roads and the bridges and culverts thereon." 

The first five lines of section 214 of the Cass highway code, being section 1221, 
G. C., reads as follows: 

"The state highway improvement fund produced by the levy hereinafter 
provided for, shall be applied to the construction, improvement, maintenance 
and repair of the inter-county and main market road systems as follows:" 

The second use of the word "improvement" in the last quoted provision is the 
one about which you inquire. It should first be observed that any definition of the 
word "improvement" herein undertaken is to be limited strictly to the word as used 
in the sentence under discussion. In other words, the context must always be con­
sidered and the fact that the word has a certain meaning when used in one connection, 
does not indicate that it is to be given the same meaning when used in another and 
different connection. 

It will be noted that in both the parts of sections referred to by you and quoted 
above, the expression "construction, improvement, maintenance and repair" is used. 
This is not a new expression in the law of the state applicable to the activities of the 
state highway department. The expression was used repeatedly in the act passed in 
1911, reorganizing the highway department and found in 102 0. L., 333, and in the 
amendatory act found in 103 0. L., 449, and is also found in many sections of the 
Cass highway law. While somewhat at a loss to understand the necessity for draw­
ing nny fine di~tinctions between the words "conRtrndion," "improvi>mPnt.," "main­
tenance" and "repair" as found in the two part~ of sections referred to by you, and 
quoted above, it is my opinion that in a general way at least the legislature has in the 
two sections in question used the words "construction" and "improvement" as syn­
onymous terms and as indicating the building of new roads; and that likewise the 
words "maintenance" and "repair" are used as synonymous term<s and as indicating 
operations de-,igncd to keep up to their present standard roads that have already 
been built. An~wering your question specifically, the word "improvement" as used 
in the two parts of section<s to which you refer is to be understood us in a general way 
synonomous with the word "construction;" those two terms being used to designate 
one class of operations as distihguish~d from another cla<s~ designated by the terms 
"maintenance" and "repair." 

While as above observed, the words "construction" and "improvement" are in 
a general way used synonymously in the language referred to by you, and while the 
same may also be said of the words "maintenance" and "repair," yet there are certain 
slight distinctions which under some circumstances it might be proper and even im­
portant to observe between the meaning of the words "construction" and "improve­
ment" and between the meanirig of the words "maintenance" and "repair." The 
word "construction" as here used expresses more exactly the idea or notion of the 
building of a road in a location where no improved road previously existed, while the 
word "improvement" a9 here used may be said to imply the reronstruction of a road 
formerly improved, which reconstruction is ~;o extensive as not to be fairly denomi­
nated a repair. The sha.d.e of distinction between the words "maintenance" and "re-
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pair" may be best indicated by observing that while many operations may be properly 
classified either under the head of maintenance or under the head of repair, yet there are 
some operations of which this is not true. The application of oil or other dust pre­
ventatives furnishes an excellent illustration, for while such application properly 
falls under the head of maintenance, yet it could not be said to constitute a repair. 

Your second inquiry is as to what is to be understood as the definition of the word 
"improvement" or "improvements" "in the sense in which it is. used in the third sen­
tence of section 177, in section 229, section 245, section 247, in the last paragraph of 
section 210, and in the first line of section 214 of the Cass highway code. The third 
sentence of section 177 of the act, being section 1184, G. C., reads as follows: 

"He (the state highw'ay commissioner) shall cause plans, specifications 
and estimates to be prepared for the construction, maintenance or repair of 
bridges and culverts when so requested by the authorities having.charge there­
of, and he shall cause to be made surveys, plats, profiles, specifications and 
estimates for improvements, whether upon state, county or township roads." 

An examination of the sentence under consideration discloses the fact that the 
expression "he (the state highway commissioner) shall cause to be made surveys, 
plats, profiles, specifications and estimates for improvements, whether upon state, 
county or township roads" must be read in connection with the expression "when so 
requested by the authorities having charge thereof" found in the first part of the sen­
tence. In other words, the state highway commisaioner must, when requested by 
the local authorities having charge of a road or havilrg the right to improve the same, 
cause to be made surveys, plats, profiles, specifications and estimates for any improve­
ment of the road in question projected by the local authorities. This sentence fur­
nishes an excellent illustration of the fact that the meaning of the word "improve­
ment" depends upon the connection in which the word is used. As used in the sen­
tence under consideration, it is manifest that the word-"improvement" is to be taken 
as meaning any sort of road work requiring the making of surveys, plats, profiles, 
specifications and estimates, and the word therefore may include not only the build­
ing of a new road, but also the making of a repair if the repair be of such a character 
as to require the making of surveys, plats, profiles, specifications and estimates. 

Section 229 of the act, being section 1231-3, G. C., reads as follows: 

"The state highway commissioner may extend a proposed road im­
provement into or through a village when the consent of the council of said 
village has been first obtained, and such consent shall be evidenced by the 
proper legislation of the council of said village duly entered upon its records 
and said council may assume and pay such proportion of the cost and expense 
of that part of the proposed improvement within said village as may be agreed 
upon between said state highway commissioner arrtl said council. The state 
highway commissioner may also enter into an agreement with the council of 
said village to improve any part of the road within said village to a greater 
width than is contemplated by the proceedings for said improvement, and the 
state highway commissioner and the council of said village shall be gov­
erned as to· all matters in connection with said improvement within said 
village by the statutes relating to ro9.d improvements through municipal­
ities by ·boards of county commissione1s.'' 

Any doubt as to the proposition that the word "improvement," as used in the 
section quoted above, is to be given a broad meaning and is to be taken as including 
not only the building of new roadways, but also the repair of existing roadways is 
removed by the provisions of section 244·of the act, section 7467, G. C., to the effect 
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that the state, county or township, or any two or more of them, may by agreement 
expend any funds available for road construction, improvemeld or repair upon roads inside 
of a village. This provision clearly indicates that the state may, by agreement with 
a village, engage in road repair as well as road construction within the limits of a vil­
lage. The word "improvement" as found in section 229 of the Cass highway law, 
section 1231-3, G. C., must, therefore, be held to include both the construction of 
new roadways and the repair of existing roadways. 

Sections 245 and 247 of the act, being sections 7468 and 7470, G. C., read as fol­
lows: 

"Section 245. The state highway commissioner, county commissioners 
or township trustees or other proper officials may, as a part of the plans or 
specifications for a proposed improvement, provide for the planting of trees 
or shrubbery. along or upon the public highway embraced within the pro­
posed improvement. The state highway commissioner, county commis­
sioners or township trustees or other proper official may provide for the 
planting of trees or shrubhery along any public highway." 

"Section 247. The state highway commissioner, county commissioners 
or township trustees, may, in connection with any improvement, appropriate 
any drainage rights outside of the line of said highway or any easemeht, right 
or interest whatever in any property desired for any proposed improvement, 
and in case such official or either of them desire to appropriate such drainage 
right, easement, right or interest in any property in connection with any ex­
isting highway, the same may be done in the manner hereinbefore specified 
for the condemnation of road materials. Any land or property rights, re­
quired for the construction of a new bridge or for any additions to, or repairs 
to any existing bridge, may be acquired in like manner." 

Having regard to the objects sought to be accomplished by the two sections quoted 
above, it is my opinion that the word "improvement" where it occurs in such sections, 
is to be given a broad and comprehensive meaning and that it includes all operations 
having for their object the construction, reconstruction, maintenance or repair of 
highways. No opinion is herein expressed, however, as to the validity of the pro­
visions of section 245 of the act, in so far as they seek to authorize the plantirig of 
trees on highways where the public has only an easement for the purposes of travel 
and the fee is in the owners of the abutting land. 

The last paragraph of section 210 of the act, being section 1217, G. C., reads as 
follows: 

"Where the application for said improvement is made by the township 
trustees, the state may assume all or any part of the county's proportion of 
the cost of said improvement. In no case shall the property ownerR 
abutting upon said improvement be relieved by the state, county or town­
ship, from the payment of ten per cent. of the cost and expense of such im­
provement, excepting therefrom the cost and expense of bridges and culverts, 
prQvided the total amount assessed against ..tny abutting property does not 
exceed thirty-three per cent. of the valuation of such abutting property for 
the purposes of taxation." 

The above provision is a part of chapter VIII of the Cass highway code, relating 
to the construction, improvement, maintenance and repair of roads and -bridges by 
the state highway department, section 184 of the act, being section 1191, G. C., and 
being found in said chapter, provides that the commissioners of any county may make 
application to the state highway commiRsioner for aid from u.ny appropriation by the 
state from any fund available for this construction, improvement, maintenance or 
repair of inter-county highways. Section 185 of the act, section 1192, G. C., provides 
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that in case the county commissioners do not file any application for state aid bl'fore 
January first of any year in which the funds will be available for the construction, im­
provement, maintenance or repair of some one or more of the inter-county highways 
or main market roads, then the board of township trustees of any township within 
the county may file such application. It thus appears that counties and townships 
may apply for state aid not only in the construction and improvement of highways, 
but in their maintenance and repair as well. . 

The first sentence of the paragraph about which you inquire relates by its terms 
to road work for the accomplishment of which township trustees apply for state aid. 
The language used in the second sentence of the paragraph relative to the state, county 
or township relievi'ng property owners from assessment, indicates that the sentence 
in question is intended to apply to any improvement for the accomplishment of which 
either county commissioners or township trustees apply for state aid. Ha.ving in 
mind the fact that both county commissioners and township trustees may apply for 
state aid not only in construction and improvement work, but also in maintenance 
and repair work, I therefore conclude that the word "improvement" as it occurs in 
the first sentence of the paragraph referred to by you, means either the construction, 
imptovement, maintenance or repair of a highway as petitioned for by township trus­
tees under this and the preceding sections, and the word ''improvement" as it occurs 
in the secomd sentence of the ·paragraph referred to by you means either the con­
struction, improvement, maintenance or repair of a highway as petitioned for by either 
county commissioners or township trustees under this and the preceding sections. 

The word "improvement" as found in the first line of section 214 of the act, sec­
tion 1221, G, C., is a part of the expression "state highway improvement fund." It 
is difficult to define the word ''improvement" as here used, apart from the ex­
pression in which it is used, and it is sufficient to observe that the expression "state 
highway improvement fund" is the expression used by the legislature to describe the 
fund produced by the levy provided by section 223 of the act, section 1230, G. C. 

I do not understand that you are inquiring as to the proper disposition to be made 
of the state highway improvement fund and will therefore not touch upon that matter 
in this opinion. 

Your third question is as to whether the word "improvement" or "improve­
ments" when used alone, includes any or all of the terms "construction," "recon­
struction," '·maintenance," "repair," "planting of trees" and "renewing of bridges." 
Enough has been said in answer to your first and second questions to indicate that 
your third question cannot he answered in general terms. The scope of the word 
"improvement" or '·improvements" occurring in the Cass highway code cannot be in­
dicated in general terms applicable under all conditions, and the meaning of the word 
as used in any particular section of the law must he determined from an examination 
of the context. 

In your fourth question, you refer to the word "road" as used in section 208 of 
the act and to the word "roads" as used in section 226 of this act in the term "inter­
county roads," and inquire whether these words "road" and "roads" are to be given 
any different meaning from the terms "highway" and "highways" generally used 
throughout the act. 

Section 208 of the act, being section 1215_ G. C., reads as follows: 

"Where property is separated from a road improvement by a canal, 
street railway, steam railway or in any other similar m.lnner, such property 
shall be regarded for the purposes of assessment under the provisions of this 
chapter as property bounding and abutting upon said improvement, and 
both such strip of land owned or occupied by such street railway or steam 
railway and the land lying back thereof shall be assessed on account of said 
improvement as provided herein." 
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The pertinent sentence of section 226 of the act, section 1231, G. C., reads 
as follows: 

"When contracts are let for the construction of main market roads, the pro­
visions of this chapter relating to the letting of contracts for inter-county roads 
shall apply in all respects to letting of contracts for such main market roads." 

I am unable to say that section 208 of the act has any different meaning by reason 
of the use of the word ''road'' before the word ''improvement" than it would have if 
the word "highway'' were substituted for the word "road." 

So far as the use of the word "roads" in the expression "inter-county roads" in 
th.at part of section 226 of the act quoted above is concerned, it is manifest that the 
legislature intended to inrHcate inter-county highways, and it is therefore my opinion 
that in construing both sections, the word "road" or "roads" is to be given the same 
meaning as the word "highway" or "highways." In other words, the expression "road 
improvement" in section 208 may be read "highway improvement" and the expression 
"inter-county roads" in section 226 of the act may be read "inter-county highways." 

Your fifth inquiry is as to whether the provisions relating to the letting of con­
tracts for inter-county highways apply in all respects to the letting of contracts for 
the construction, reconstruction, improvement, maintenance or repair of main market 
roads. Section 226 contains the following provision: 

"When contracts are let for the construction of main market roads, the pro­
visions of this chapter relating to the letting of contracts for inter-county roads 
shall apply in all respects to letting of contracts for such main market roads." 

Having expressed the opinion, in answer to your fourth question, that the word 
"roads" as found in the expression "inter-county roads" in the sentence above quoted, 
is to be read "highways" it follows that the provi~ions relating to the letting of f'ontracts 
for inter-county highways apply in all re~pects to the letting of contracts for the con­
struction of main market roads. It is further my opinion that the word ''construc­
tion," as found in the provision above quoted, is not to be given any narrow or tech­
nical meaning, but is to be taken as including any operation in connection with a main 
market road, which operation the state highway commissioner may undertake to 
carry out by contract. If, therefore, the state highway commissioner undertakeE 
to carry out by contract any operation looking toward the c::mstruction,· reC'onstruc­
tion, improvement, maintenance or repair of a main market road, he is to be gov­
erned in the letting of such contract by the provisions of law relat.ing to the letting 
of contracts for inter-county highways. 

Your sixth question is as to whether the term "inter-county highways" found 
in the third sub-divi~ion of section 214 of the act, section 1221, G. C., is meant to in­
clude the main market roads of the state. The third sub-division of the section in 
question reads as follows: 

"The funds derived from the registration of automobiles shall be equally 
divided and one-half shall be applied, and used, as provided in this section, 
in the maintenance and repair of the inter-county highways and one-half in the 
maintenance and repair of the main market roads of the state. From the 
part of the fund> appropriated for use on the main market ro:Jds the state 
commissioner is empowered to establi'3h a system of maintenance to be or­
ganized in such manner as the state highway commissioner may provide." 

Your question evidently arises out of the situation that many of the main market 
roads of the state are also inter-county highways, havin~ been deHi~nated as inter­
county highways before the passage of the main market road law. If it were to be 
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held that the term "inter-county highways," as found in the provision quoted above, 
included main market roads that were also inter-county highways, the result of such 
a holding would be to enable the state highway commissioner to spend all of the funds 
derived from the registration of automobiles in the maintenance and repair of main 
market roads. It is manifest from an examination of the provisions quoted above, 
that such was not the intention of the legislature and indeed that the legislature in­
tended to guard against such a consequence and to insure by the enactment of the 
provision in question that only one-half of the so-called maintenance and repair fund 
should be spent in the maintenance and repair of main market roads, and that the 
other half should be spent in the maintenan·ce and repair of inter-county highways 
not designated as main market roads. It is therefore my opinion that the term "inter­
county highways," as found in the provision above quoted, does not include main 
market roads even where such main market roads are also inter-county highways, 
and that it is the duty of the state highway commissioner, i'n disbursing the funds 
derived from the registration of automobiles, to expend one-half of such funds in the 
maintenance and repair of inter-county highways not designated as main market 
roads and the other half in the maintenance and repair of main market roads without 
reference to whether or not such main market roads are also inter-county highways. 

Your seventh question is as to whether the state is required to pay the full cost 
and expense of the bridge and culvert work done under the provisions of the fourth 
sentence of section 184 of the act, section 1191, G. C. The sentence to which you 
refer reads a,s follows: 

"If the county commissioners or township trustees do not make applica­
tion for the apportionment to such county on or before the first day of May, 
then the state highway commissioner shall enter upon and construct, im­
prove, maintain, or repair any of the inter-county highways or parts thereof 
in said county, either by a contract, force account or in such manner as the 
state highway commissioner may deem for the best interests of the public, 
paying the fuH cost and expense thereof, except that portion to be assessed 
against abutting property owners, from the apportionment of the appro­
priation due said county and unused or unapplied for by said county or any 
board of trustees thereof, as hereinafter provided." 

While it is true that section 219 of the act, being section 12'26, G. C., provides 
that the word "highway'' as used in the chapter reiating to the construction, improve­
ment, maintenance and repair of roads and bridges by the state highway department 
includes an existing causeway or bridge or a new causeway or bridge, or a drain or 
watercourse, which forms a part of a road authorized by law, and while it is provided 
in section 184 of the act, section 1191, G. C., that when a part of the inter-oounty 
highway system or main m,arket road system of the state is improved by the state, 
by contract or force account, without the co-operation of a county or some township 
thereof, ten per cent. of the cost of said construction or improvement shall be as­
sessed against the land abutting thereon, according to the benefits, provided the total 
amount assessed against any owner of abutting property ·shall not exceed thirty-three 
per cent. of the valuation of such abutting prope'rty for the purposes of taxation, yet 
reference must be had to the provision relating to assessment against the owners of 
abutting property in those cases in which a county or township co-cperates in the 
making of the improvement. 

In those cases where there is co-operation by a county or township, it is provided 
by section 207 of the act, section 1214, G. C., that ten per cent. of the cost and ex­
pense of an improvement, excepting therefrom the cost and expense of bridges and 
culverts, shall be a cha'rge upon the property abutting on the improvement, provided 
the total amount assessed against any owner of abutting property shall not exceed 
thirty-three per cent. of the valuation of such abutting property for the purposes of 
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taxation. No good reason can be suggested why, where the state highway depart­
ment makes the improvement without co-operation, a different rule of assessment 
should prevail from that which prevails where there is co-operation by a county or 
township. On the other hand, reason would seem to require that the same rule of 
assessment should prevail in both cases and it is my opinion that the legislature has 
not indicated an intent to apply a differeni rule in the two cases and that where work 
is done by the state highway department without the co-operation of a county or some 
township thereof, and such work includes any expenditure for bridge and culvert con­
struction, the state is required to pay the full cost and expense of such bridge and 
culvert work. 

Your eighth question reads as follows: 

"When an improvement is sought by the town .. ilip trustees, under the 
provisions of section 185, and work that does not sell is re-egtimated, is the 
amended estimate referred to the county commissioners, as provided by sec­
tion 200? Or does the last clause of section 185 imply that such amended 
estimate shall be referred to the township trustees for their approval?" 

Section 185 of the act, being section 1192, G. C., reads as follows: 

"In case the county commissioner::; do not file any application for state 
aid before January first of any year in which the funds w:ill be available for 
the construction, improvement, maintenance or repair of some one or more 
of the inter-county highways or main market roads, then the board of town­
ship trustees of any township within the county may file such application, 
and the state highway commissioner may co-operate with such trustees in the 
construction or improvement of such highway in the manner hereinafter 
provided in cases where the county commissioners make such application." 

Section 200 of the act, being section 1207, G. C., relates to the letting of rontmcts 
by the st.ate highway commissioner, and provides, among other things, that: 

"Tf no acceptable bid is made within the estimate, the state highway 
commissioner may either re-advertise the work or amend the estimate, and 
certify the same to the county commissioners, and upon their adoption of the 
amended estimate, again proceed to advertise for bids, and award the contrad 
as provided in the preceding section." 

Tllis provision of section 200 of the act, requmng the state highway commis­
sioner, in case he· amends an estimate, to certify the same to the county comm.i.;;sioners 
for their approval, is manifestly intended to apply to those cases in which the state 
highway commissioner and the county commissioners are co-operating in the making 
of the improvement and ha> no application in so far as it requires the approyal of the 
county comnlissioners to the amended estimate in those cases in which township trus­
tees, rather than county commissioners, are co-operating in the making of the improve­
ment. As indicated in your question, the last clause of section 185 of the act, which 
provides in effect that where the state highway commissioner and township trustees 
co-operate in the making of an imptovement, such co-operation shall be had in the 
man.ner provided in cases where the county commissioners apply for the improve­
ment, is sufficient to indicate the proper procedure in the case presented by you. "11ere 
township trustees, rather than county commissioners, are co-operating with the :;tate 
highway commissioner and no acceptable bid is made within the estimate, and the 
state highway commissioner electg to amend the estimate it is then hiH duty to !"crtify 
the amended estimate to the township trustees for their approval. 

Your ninth inquiry is as to whether the state or the county pays for the Hcrvices 

2-Yol. III-A. G. 
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provided for in section 180 of the act, being section 1187, G. C. The section in ques­
tion reads as follows: 

"The state highway commissioner or chief highway engineer, may call 
upon the county highway superintendent, at any time to furnish a map or 
maps of the county showing distinctly the location of any rivers, railroads,· 
streams, township lines, cities, villages, public highways and deposits of road 
material, together with any other information that may be required by said 
commissioner or engineer. Such information shall be furnished in such form 
as the state highway commissioner may require. A copy of such maps, plats 
or other information shall be kept on file in the office of the county highway 
superintendent." 

The services required by this section are to be distinguished from those required 
by section 212 of the act, being section 1219, G. C. The services required by section 
212 of the act consist of making surveys and plans for proposed improvements and 
supervising and inspecting improvements under process of construction. It is pro­
vided by section 212 that the expense of surveys and plans shall be equally divided 
between the state and county and that the expense of supervision and inspection shall 
be apportioned between the state and county on the same basis as the cost of con­
struction. No provision is found in section 180 providing for a division or appor­
tionment of the cost and expense of furnishing a map or maps, and such information 
as may be required by the state highway commissioner or chief highway engineer. 
I therefore conclude that the services required by section 180 of the act are to be re­
garded as a part of the regular duties of the county highway superintendent and that 
in so far as he may require assistants or may be compelled to incur traveling or other 
expenses, the compen.'lation of such assistants and the expenses thus incurred are to 
be met by the county. The assistants which he would be entitled to u~e in such work, 
if required, would be those provided by section 138 of the act, section 7181, G. C. 

The tenth question propounrlerl by you relates to certain apparently conflicting 
provisions of sections 242 and 217 of the act. Section 242 of the art, being section 
7465, G. C., reads as follows: 

"In all caseR where a county or township has constructed or improved 
any main market or inter-county road, the state highway commissioner, 
upon request, shall, within sixty days indicate what changes, or improve­
ments, will be required in said road in order to bring the same up to the ap­
proved standard of construction of such roar!, or in any case where such road 
is about to be constructed, reco-nstructed, or improved, the state highway 
commissioner shall, upon application, indicate within sixty days what changes 
will be required in the plans and specifications therefor, to bring said road 
up to the standard required by the state for the construction of inter-county 
highways and main market roads. Whenever the changes so specified. by the 
state highway commissioner have been made, or when such roads have beim 
constructed according to the plans and specifications so approved by the 
state highway commissioner, such roads shall at once become state 10ads." 

Section 217 of the act, being section 1224, G. C., contains the following provision, 
which provision is found at the end of the section: 

"Inter-county highways or main market roads on which no state aid 
money has been expended, if improved ,\·ith construction equal to that spec­
ified by the st:1te highway eommissioncr shall he taken over by the state, and 
shall thenceforth be maintained aa preseribed herein for inter-county highways 
and main market roads. "Gpon application by the county commissioners or 
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townRhip trustees the chief highway engineer shall, within sixty days, spec­
ify what chan11:es are required in any portion of an existing inter-county 
highway or main market road to bring it up to the stundard required by the 
state, and on application, the chief highway engineer shall furnish specifications 
for the construction of such road up to the standard required by the state." 

The provisions of the two sectionR, as quoted !ibove, are in conflict in that sec­
tion 217 requires the chief highway engineer, under certain conditions, to specify 
what changes are required in an inter-county hi~way or main market road to bring 
it up to the standard required by the state, while under section 242 the same action 
is required of the state highway commissioner. The question therefore arises, as 
indicated by you, whether the action referred to above is to be taken by the chief 
highway engineer or the state high"·ay commiosioner. It is to be noted in this con­
nection that the ~tate highway commissioner is superior in authority to the chief high­
way engineer and has general supervision of the activities of the state highway de­
partment. The chief highway engineer is an appointeE1 of the state highway com­
missioner and acts under the supervision and direction of the latter. In view of the 
above facts, it is my opinion that in so far as the two sections are in conflict, section 
242 of the act, section 7464, G. C., is to govern, and that the action in question is to 
be taken by the state highway commissioner. 

Your eleventh question is as to whether the provision of the first sentence of sec­
tion 177 of the act gives the state highway commissioner power and authority in all 
cases to regulate and supervise the planting of trees or shrubbery along and upon 
inter-county highways and as to whether section 141 of the act gives the state high­
way commissioner authority to prescribe and enforce rules and regulations covering 
the provisi ms of section 245 of the act. 

Section 245 of the act, being sections 7468, G. C., reads as follows: 

"The state highway commissioner, county commissioners or township 
trustees or other proper officials, may, as a part of the plans and specifica­
tiOJ.l;l for a proposed improvement, provide for the planting of trees or shrub­
bery along or tLpon the public highway· embraced within the proposed im­
provement. The state highway commissioner, county commissioners or 
towrtllhip trustees or other proper official may provide for the planting of 
trees or shrubbery along any public highway." 

The first sentence of section 177 of the act, being section 1184, G. C., reads as 
follows: 

"The state highway commissioner shall have general supervision of the 
construction, improvement, maintenance and repair of all inter-county high­
ways and main market roads, and the bridges and culverts thereon." 

Section 141 of the act, being section 7184, G. C., reads as follows: 

·'The county highway supelintendent shall have general charge, subject 
to the rules and regulations of the state highway department, of the con­
struction, improvement, maintenance and repair of all bridges and highways 
within his county, whether known as township, county or state highways, 
arid such county highway superintendent shall see that the same are con­
structed, improved, maintained, dragged and repaired as provided by law, 
and shall have general ~upervi~ion of the work of constructing, improving, 
maintaining and repairing the highways, bridges and culverts in his county, 
subject, ·however, to the provi,ions hereinafter made for the designation, by 
the state highway commissioner, of an engin·eer, other than the county Rur­
veyor, to have charge of state work in sul'h county." 
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It is obvious from a reading of the provisions of the act quoted above, that it 
was the intention of the legislature to confer authority for including the planting of 
trees or shrubbery in the plans for proposed road improvements and authority to 
provide for the planting of trees or shrubbery along the public highways upon the 
state highway department as to main market roads and inter-county highways, upon 
the cou,nty commissioners as to other highways which might be imp.roved by them 
and upon the township trustees as to other highways which might be improved by 
them. The sentence of section 177 of the act, quoted above, gives the state highway 
commissioner general supervision of the construction, improvement, maintenance 
and repair of all inter-county highways and main market roads, and the provision 
of section 141 of the act quoted above, makes the county highway superintendent 
subject to the rules and regulations of the state highway department in the construc­
tion, improvement, maintenance and repair of all the highways within his county, 
subject to certain exceptions which it is not necessary to note in this connection. 

It is true that under section 196 of the' act, being section 1203, G. C., county com­
missioners or township trustees may construct, improve, maintain or repair inter­
county highways, but in such cases the plans and specifications for the proposed im­
provement must first be submitted to the chief highway engineer and approved by 
him. From a consideration of the above provisions, it follows that it was the in­
tention of the legislature to give the state highway commissioner authority to regu­
late and supervise the planting of trees or shrubbery along and upon inter-county 
highways and to prescribe and enforce rules and regulations covering the planting of 
such trees and shrubbery in all cases except those in which counties or t<>wnships con­
struct, improve, maintain or repair inter-county highways, in which cases the plans 
for such work, including any planting of trees or shrubbery that may be projected 
are subject to the approval of the chief highway engineer. In other words, it was 
the intention of the legislature to make the planting of trees or shrubbery along and 
upon inter-county highways as a part of the improvement of the same, subject under 
all conditions and circumstances to the approval either of the state highway com-
missioner or the chief highway engineer. . 

I have already referred in this opinion to the fact that, in so far as most of the 
highways of this state are concerned, the fee is in the owners of the abutting land and 
the public has only an easement for the purposes of travel. In view of this fact I 
would not advise any effort to include the planting of trees or shrubbery in the plans 
and specifications for proposed improvements unless the consent of the abutting land 
owners be first obtained. In so far as trees or shrubbery be planted along inter-county 
highways, such planting will, however, be under the supervision and control of the 
state highway department. 

Your twelfth inquiry is as to whether the words "change" and "changes," used 
in section 182 of the act, include minor changes of route, and as to whether they in­
clude changes of location, and you also inquire what must be tlhe extent of the devi­
ation of the proposed improvement from the original traveled road in order that such 
deviation may come within the meaning of the word "change" and "changes" as used 
in section 182 of the act. 

Section 182 of the act, being section 1189, G. C., reads as follows: 

"The inter-county highways and main market roads heretofore estab­
lished by law, shall continue to be and remain a part of the system of inter­
county highways and main market roads of the state unless chimged in the 
manner hereinafter provided. In addition to the inter-county highways 
und main market roads heretofore established under authority of law, and 
as shown by the records in the office of the state highway department, and 
by the reports filed with the governor relating thereto, the state highway 
commissioner shall have authority to designate additional inter-county or 
main market roads or change existing inter-county roads after hearing and 
notice as hereinafter provided. Before establishing any additional main 
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market m· inter-county roads or makinJ..; :my <·hunuPs in exi~ting inter-county 
or main market roads, the comwiFsioner shall give notice hy publication in 
two newspapers of general circulution in each of the counties in which said 
inter-<·ounty or main market road or home part thereof is located, by pub­
lication, at least once e.LCh week, for three suc('e~~ive weeks. Such notice 
l;hall state the time and place of such hearing, which shall be held in the 
county or one of the counties in which said road or some part thereof is sit­
uated, and Fhall further ~tate the route of the proposed inter-county or main 
market road or the change proposed to be made in an existing inter-county 
or main market road. Any changes made in existing inter-county or main 
market roads or any additional inter-county or main market roads estab­
lished by the commissioner shall be certified to the eountiPs interested there­
in, and the 1 eport of the commissioner making such change or establislting 
such road shall be placed in file in the office of the department." 

This section must be read in connection v.ith section 189 of the act, section 1196, 
G. C., which reads as follows: 

// 

"If the state highway colllll1lSSJOner approves the application or part 
thereof, he shall, if necessary, cause a map of the highway in outline and 
profile to be made and indicate thereon any change of existing lines if he 
deems it of advantage to make such change. He shall cause to be made 
plans, specifications, profiles, and estimates for said improvement." 

It is my opinion that the "change of existing lines" authorized by section 189 of 
the act, is not the "change in existing inter-county or main market road" referred to in 
section 182 of the act, but it is impossible, nevertheless, to answer your question by laying 
down any gener11l rule by which it would be possible to determine in all cases whether 
a proposed change constituted a '·change of existing lines" within the meaning of 
section 189 or a "change in existing inter-county or main market roads" within the 
meaning of section 182. Such a question can be answered only by reference to the 
particular facts of each case, and it is only pos.-;ible to ob,erve aL lhe present time that 
if the change is a slight one and not such as to affect the tcnnini or general course and 
direction of a road, then it is a ''change of existing lines" within the meaning of sec­
tion 189 of the act. If the change is substantial, however, or such as to affect the 
tennini or general course and direction of the highway, then the change is to be re­
garded as a "change in existing inter-county or main market roarh;" within the mean­
ing of section 182 of the act . .:::/' 

Your thirteenth question"reads as follows: 

"Is it necessary for a road or street v.ithin the limits of an incorporated 
village (being a continuation of an inter-county hi12:hway) to he officially 
designated as 9n extension of, or a part of, SU('h inter-<·ounty highway, before 
state aid can be granted on the same? If so, shall such designation be made 
in accordance with the provision:; of section 182? If such official designation 
is not necessary, is the term 'Rtate highway,' as defined in section 219, meant 
to include state aid improvements hereafter made or taken over within in­
corporated villages? If tmch official de~ignation is not necessary, is the term 
'state roads' a.'l defined in section 241, par..1gmph (a), meant to inelmle s!:tte 
aid improvements hereafter made or taken over within incorporated \'illages?" 

It is my opinion that the fin;t hmneh of thi~ question mu,.,t be uth'Werpcl in the 
negative, ami that it is not neeel'sary for u road or a :;treet within the limits of an in­
corporated village, being a continuation of au inter-county highway or main market 
road, to be officially designated as an exteru,ion of or a part of such inter-county high­
way or main market road before state aid.can be granted on the same. 
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Prior to the passage of the Cass highway law, there were no inter-county high­
ways or main market roads within the territorial limits of municipal corporations, 
and I firtd nothing in the act to warrant the inference that the legislature, by the pas­
sage of the Cass highway law, has sought to change the policy of the state in tltis d,i­
rection. While it is true tbat the activities of the state highway department, in the 
construction and maintenance of roads, are in a general way limited to inter-county 
highways and main market roads, yet it is provided by section 229 of the act, being 
section 1231-3, G. C., that the state highway commissioner may extend a proposed 
road improvement into or through a village when the consent of the council of said 
village has been first obtained. I find no provision in the act to warrant the view 
that the street or streets within the village, over which such proposed improvement 
is to extend, must be first designated as inter-county highways or main market roads. 
On the other hand, sectidn 229 of the act seems to create an exception to the general 
rule that the state highway commissioner may improve only inter-comity highways 
and main market roads. 

I therefore conclude, as above stated, that no designation of t~e street or streets 
within the village and over which the proposed improvement is t<l extend as inter­
county highways or main market roads is necessary, either under section 182 of t.he 
act or otherwise. It is further my opinion that the term "state highway" as defined 
in section 219 of. the act, does not include state aid improvements hereafter made or 
taken over within incorporated villages. Under section 241 of the act, section 7464, 
G. C., state roads are to be maintained by the state highway. department. As was 
pointed ont by this department in an opinion rendered September 21,_ 1915, to the 
bureau of inspection and supervision of public offices, No. 847, no authority is given 
either the state, county or township tQ do anything on the roads of a village without 
the consent or agreement of the village council. The general control of roads within 
municipalities is still left with the municipalities. · 

Section 3714, G. C., which was left unrepealed, provides: 

"Municipal corporations shall have special power to regulate the use of 
the streets, to be exercised in the manner provided hy law. The council shall 
have the care, supervision and control of public highways, streets, avenues, 
alleys, sidewalks, public grounds, bridges, aqueducts, and viaducts, within 
the corporation, and shall cause them to be kept open, in repair, and free 
from nuisance." 

If a state aid improvement made within an incorporated village be held to be a 
state highway, then the state would be charged with its maintenance and repair and 
the state has no authority to repair such an improvement except by agreement with 
the village. 

From the foregoing it follows that a state aid improvement made within an in­
corporated village is not to be regarded as a state highway within the meaning of sec­
tion 219 of the act, or a state road within the meaning of paragraph (a) of section 241 
of the act, and the duty .:>f maintaining and repairing such an improvement rests upon 
the village, subject to the pr~vision of section 244 of the act, permitting the state to 
expend funds appropriated for road repair upon roads inside a village, provided an 
agreement to that effect be made between the state and the village. 

As I understand your fourteenth question, it is as to whether the improvement 
of a road inside of an incorporated village, made under the provisions of section 229 
and 244 of the act, by the state highway department, may include a causeway or bridge 
or a drain, culvert or watercourse which forms a part of such road. While the terms 
"road" and "highway" :1re not in all cases used synonymously in the act now under 
consideration, yet in many instances an interchangeable use is made of the two words. 
It is provided by section 219 of the act, being section 1226, G. C., that the word "high­
way," as used in the chapter of which section 229 ?f t.he act is a part, includes an ex-
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isting causeway or bridge, or a new causeway or bridge, or a drain or watercourse 
which forms a part of a road authorized by law. I therefore conclude that an im­
provement of a road inside of an incorporated village, made by the st::~.te highway de­
partment by virtue of the provisions above referred to, may or may not include a 
causeway or bridge, or a drain, culvert or watercourse, as may be agreed between the 
state highway commissioner and the council of the village in question. 

Your fifteenth inquiry is as to whether village roads or street~ come within the 
meaning of the provisions of the last two sentences of section 217 of the act, being 
section 1224, G. C. The part of the section to which you refer reads as follows: 

VInter-county highways or main market roads on which no state aid 
money has been expended, if improved with construction equal to that speci­
fied by the state highway commissioner, shall be taken over by the state, 
and shall thenceforth be maintained as prescribed herein for inter-county 
highways .1nd main market roads. Upon application by the county com­
missioners or township trustees the chief highway engineer shall, within sixty 
days, specify what changes are required in any portion of an existing inter­
county highway or main market road to bring it up to the standard required 
by the state, and on application, the chief highway engineer shall furnish 
specific.ttions for the construction of such road up to the standard required 
by the state." 

For reasons sufficiently indicated in my answer to your thirteenth question, it 
il:l my opinion that this question must be answered in the negative, and that village 
roads or streets do not come within the meaning of the provisions above quoted. The 
duty of keeping the roads and streets of a village in repair, as before pointed out, is 
by section 3714 G. C., cast upon the council of the village, and in the absence of an 
agreement between the council and the state highw:ty commissioner, the latter would 
have no authority to make any repairs whatever upon the roads or streets of a village. 

Your sixteenth question involves a consideration of a number of facts not set 
forth in your communicati6n to me, and an opinion covering the same "\Viii be pre­
pared as soon as I am in possession of such facts. 

951. 

Respectfully, 
EnwARD C. TuRNER, 

Attorney General. 

STATE BOARD OF HEALTH-APPROVAL OF ORDER FOR CONSTRUC­
TION OF SEWER AND SEWAGE TREATMENT PLANT, VILLAGE 
OF HICKSVILLE, OHIO. 

CoLUMBUs, Omo, October 19, 1915. 

RoN. FRANK B. WILLIS, Governor, Columbus, Ohio. 
l\IY DEAR GovERNOR:-Enclosed herewith find order of the state board of health 

to the village of Hicksville, Defiance county, Ohio, relative to the construction of 
t~ewers and a sewage treatment plant to collect the ~ewage from said village and to 
correct the poilu tion of ::\Iill Creek and laterals. 

I have examined the order, which is issued under section 1251 of the General 
Code of Ohio, find the same regular, u.nrl it is my 9pinion that it :illoulrl be approved. 
Having approved the :,;arne under the proviHions of sertion 1251 of the (;eneral Code, I 
am transmitting the order to you for your approval. 

Respectfully, 
EDWARD C. TURNER, 

Atlmney General. 
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952. 

COMBINED NOR::\IAL AND INDUSTRIAL DEPART::\IEXT AT WILBERFORCE 
UNIVERSITY-PROPOSED CONTRACTS FOR WATER SL"PPLY SYSTEM 
-PROPOSAL BLA).lrS SHOL"LD BE Fl:RXISHED TO BIDDERS FREE 
OF CHARGE. 

Proposed contracts for water supply s:ystem at couibined normal and industrial 
department at Wilberforce University passed on. 

If proposal blanks are prepared for use of bidders, they should be furnished 
to those desiring to bid on state work free of charge. 

CoLUMBUS, OHIO, October 20, 1915. 

Board of Trustees of the Combined Normal and Industrial Department at Wilber­
force University, Xenia, Ohio. 
DEAR Sms:-A few days ago yo~ submitted for my ap]Jroval certain con· 

tracts which were awarded in pursuance of the action of your board on October 
:tst on advertisements for water supply system for your normal and industrial de· 
1mrtmen t. 

I have examined the advertisements and find that they ha\·e been made for 
the proper time, in the proper newspapers, and that the said advertisements called 
for the bids to be received on a proper day. 

An examination of the advertisements for sealed proposals discloses that the 
bids were to be received on the contemplated improvements to the water supply 
system in five several items, as follows: 

''Item 1. 
"Item 2. 
"Item 3. 
"Item 4. 

80,000 gallon steel tank and tower. 
8-inch well comiJlete, 80 feet deep. 
Two steam pumps. 
One hot water storage heater. 

"Item 5. Water softening plant; plumbing, steam fitting, water 
mains, miscellaneous.'' 

The architect's estimates on the above, per. item, and. the bids are as follows: 

"Item !-Architect's estimate, $4,300.00. 
Pittsburgh-Des Moines Steel Co., Pittsburgh, Pa--------------- $3,436 00 

·Memphis Steel Construction Co., Pittsburgh, Pa_______________ 3,544 00 
Chicago Bridge & Iron Works, Chicago, IlL__________________ 3,850 00 
Shartle Jl.lachine Works, Columbus, Ohio------------ __ ------- 3,997 60 

''Item 2-Architect's estimate, $322.50. 
Chas. ::\I. Kelso Co., Dayton, OhiO--------------------------­
S. H. Barnes, Dayton, OhiO---------------------------------

''Item 3-Architect 's Pstimate, $530.00. 
Shartle )fa~ hine Works, Columbus, Ohio- ___________________ _ 
Columbus Steam Pump 'Vorks Co., Columbus, Ohio ___________ _ 
Weinman Pump ::\Ianufacturing Co., Columbus, Ohio ________ --
Blake-Knowles Co., Cin~innati, Ohio------------------------
American Steam Pump Co., Batt!P Crepk, ::\Iich ______________ _ 
Epping-Carpenter Pump Co., Pittsburgh, Pa _________________ _ 

$340 00 
365 00 

$584 00 
412 50 
529 ou 
740 00 
766 00 

1,040 00 
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'' Jtpm 4--Architel't 's £'stirnate, $300.00. 
Shartle ~lachine \\'orks, Columlm~, Ohio ____________________ _ 
Chas. ~I. Kelso Co., Dayton, Ohio __________________________ _ 

The Sims Co., Erie, Pa-------------------------------------­
Griscorn·Russell Co., Xew York CitY-------------------------
\\':hitlork Coil Pipe Co., Hartforrl, Conn _____________________ _ 

"Item 5-ArchitPct 's estimate, $3,769.10. 
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$2tl7 60 
475 00 
300 00 
316 00 
325 00 

Shartle ~Iarhine ·works, Columbus, Ohio ____________________ $4,125 00" 

It will be seen by com paris on of the bids of the lowest bidders with the 
are hi teet's estimatps on the above items that as to itPm 2 and itPm ;; the same 
are in excess of the architect's estimatE', and, therefore, under the provisions of 
section 2323 of the General Code, to the effect that no rontraC't shall be made for 
labor or material at a price in excess of the entire estimate thereof, bids cannot 
hE' accepted and contracts awarded for said items. 

You submitted a report of your engineer on the above items, which is as 
follows: 

"Board of Trustees, The C. N. & I. Dept. at Wilberforce University. 

''ENGINEER'S REPORT 

"On bids submitted October 1, 1915, on water supply system. 

"Item 1. Tt is recommendeil that the bid of the Pittsburgh-Des 
~foines Steel Co. be accepted; as they arc the lowest responsible bidders, 
subject to the approval of the· attorney general. 

"Itm 2. It is recommended that the bid of the Kelso Co. be re­
jecteil as they are not responsible bidders on this class of work; and 
that the bid of S. H. Barnes be accepted subject to the approval of the 
attorney genern 1. 

''Item 3. It is recommended that the bid of the Columbus Steam 
Pump Works Co., the lowest bidder, be rejected as the pumps offered do 
not comply with the specifications, in that, acl'ording to their catalogue 
there is not provided 'removable bronze lining for water cylinder;' 'band 
hold plates for reacly access to both suction and discharge valves;' and 
from the price quoted it is not consiuered they can furnish pumps 'of a 
heavy rigid design.' It is therefore recommended that the bid of the 
next lowest bidder, the Weinman Pump ~Ifg. Co., be accepted, subject 
to the approval of the governor, aurlitor of state, secretary of state, anil 
the attorney general. 

"Item 4. It is recommended that the bid of the Shartle :Machine 
Co. be accepted, subject to the approval of the attorney gpneral, as they 
are the lowest responsible bidders. 

"Item 5. It is recommended that the bid of the Shartle ~lachine Co. 
be accepted, subject to the approval of the attorney general, as they are 
the lowest responsible bidders. 

''Respectfully submitted, 
''RICHARDS EXGI~-r:EERING COMPANY, 

''Per Arthur Richards. 
''Board of trustees accepted bids as recommended above.'' 

There have been no minutes of your board prl'sented to llll' to show what 
the action of your board upon the various bids was. 
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As to item 1, the Pittsburgh-Des 1Ioines Steel Company, of Pittsburgh, Pa., 
is the lowest bidder, and a contract has been submitted, showing that the said 
bid has been accepted_ 

As to item 3, a contract has been submitted ou the bid of the ·weinman Pump 
Manufacturing Company, of Columbus, Ohio, in the amount of $529.00. Upon 
an examination of the list of bids hereinbefore set out it will be seen that the 
said Weinman Pump 1fanufacturing Company is not the lowest bidder, and, there­
fore, under the provisions of section 2319, G- C., in order to accept the bid of the 
Weinman Pump Manufacturing Company over the bid of the Columbus Steam 
Pump Works Company, the lowest bidder, it will be necessary for the board to 
make application, in writing, to the goyernor, auditor of state and secretary of 
state for their written consent to accept said bid in place of the bid of the Colum­
bus Steam Pump Works Company. 

As to item 4, a contract has been submitted between the Shartle Machine 
Company, of Columbus, Ohio, and your board covering both item 4 and item 5. 
As the bid on item 5 is above the estimate the same cannot be accepted, and a 
contract covering item 4 alone will have to be submitted, and I shall not pass 
upon item 4 until a proper contract is submitted. 

The contract covering item 1, entered into between the Pittsburgh-Des Moines 
Steel Company, of Pittsburgh, Pa., and your board of trustees shows that the 
said contract is signed on behalf of the Pittsburgh-Des Moines Steel Company 
by W. H. Jackson and E. W_ Crellen. It will be necessary that I have in writing 
the authorization of the Pittsburgh-Des Moines Steel Company for W. H. Jackson 
and E. Vv. Crellen not only to sign the contract, but the bond on behalf of said 
company. The Pittsburgh-Des Moines Steel Company offer as surety the Globe 
Indemnity Company, of New York City, N. Y. The bond given was entered 
into in Pennsylvania. However, from a certificate of the superintendent of in­
surance I learn that such company is duly authorized to transact business in 
Ohio. The bond does not have the financial statement of the company attached 
thereto, and such statement should be furnished. 

As heretofore stated, before I can pass on the contract between the ""\Vein­
man Pump Manufacturing Company, of Columbus, Ohio, and your board of trustees, 
it will be necessary that I have the written consent of the acceptance of said bid 
by the governor, auditor of state and secretary of state before me. The bond of 
the Maryland Casualty Company which was submitted by the Weinman Pump 
Manufacturing Company with its bid does not have a. certified copy of power of 
attorney to agent to sign such bond nor a financial statement of the company at­
tached thereto. Both of these should be furnished. 

As I have already stated, the contract relative to item 4 will have to be re­
formed. I desire further to call your attention to the fact that the bond sub­
mitted by the Shartle Machine Company with its bid does not have the financial 
statement of the company attached thereto. This should be attached to the bond. 

There is another thing that I desire to say to your board in passing. It ap­
pears from the advertisement as follows:_ 

''Copies of the plans and specifications may be seen at the offices of 
the superintendent Wilberforce university, the auditor of state and the 
consulting engineers and may be obtained from the consulting engineers 
for five ($5.00) dollars per set.'' 

An examination of the printed pamphlet containing copies of the plans and 
specifications referred to shows that there was incorporated therein a proposal 
blank, and I am informed that there were no other proposal blanks printed sep-
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arate anll apart from those printed in the pamphlet. This required, of course, 
that all the bidders shoulil pun·hase from the engineers a copy of the pamphlet 
at a cost of $5.00. 

There should always be proper provosal blanks prPpared for free ilistribution 
to those who wish to bid upon state eontrads anil also blank contrad bonils for 
free distribution, a1HI no bidder shoul<l be requireil to pay to get the necessary 
blanks in order to bid upon state contracts. A bidder should be allowed at all 
reasonable times to seP the plans and spPcifications and be furnished with pro­
posal blanks and blank forms of <"ontract bond in ordPr that he may submit his 
bid without being required to purchase anything with which so to rio. 

l have this day <leliYereil to your engineer, the Riehards Engineering Com­
.pauy, of Columbus, Ohio, all thP papers submitted in order that those not neces­
s:try in the matter may be retained and thosP which call for correction may be 
corrected. As soon as the corrections are marll', the contracts entered into with 
the Pittsburgh-Des Moines Steel Company, the Vi'einman Pump ~Ianufactnring 
Company and the Shartlc Machine Company as to item 4, together with the bonds, 
should be submitted for my approval. 

953. 

Respectfully, 
EDWARD c. TURNER, 

Attomey General. 

ROADS AND HIGHWAYS-CASS HIGHWAY LAW-WHO SHOULD APPROVE 
PAY ROLL OF EMPLOYES BETWEEN TIME OF' TAKING EF'FECT OF 
CASS HIGHWAY LAW AND THIE WHEN COUNTY SURVEYOR TS 
DESIGNATED TO HAVE CHARGE OF STATE ROADS. 

vVhere a county surveyor was not designated to have charge of state work in 
his county until October 2, 1915, and the former resident engineer continued in 
charge in the meantime, the pay 1·o/ls of employes for the period between September 
6 and October 2 should be approved by such resident engineer or the county sur­
veyor nzay approve the same if able to satisfy himself by personal i11vestigation as 
to their correctness. 

CoLUMBus, OHIO, October 20, 1915. 

RoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 12, 1915, in which you re· 

quest my opinion upon a question submitted to the state highway department by 
J\fr. John Peake, county surveyor of Franklin county. Mr. Peak's question is as 
to whether he should approve the pay rolls of employes of the state working 
under section 212 of the Cass highway law, section 1219, G. C., for the p"eriod 
subsequent to the going into effect of the Cass highway law and prior to his 
designation by the state highway commissioner to have charge of state work. 
The Cass highway law became effective September 6, 1915, and ~Ir. Peake was 
designated under authority of section 139 of that act, section 7182, G. C., to have 
eharge of state work on October 2, 1915. 

'fhe above question is somewhat broa11er than its tl•nus indicate ana im·olvPH 
certain collateral matters to which I deem it proper to allude. In opinion :No. 
845 of this ilepartment rendered to you on September 21, 1915, it was held that 
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the county surveyor does not ha>e charge of the highways, bridges and culverts 
under control of the state and within his county until designated by the state 
highway commissioner to so ha ,.e charge, and that the state highway commisioner 
ma.y not appoint any engineC'r other than the county surveyor to haYe <'harge of 
state work in the county of saill sun·eyor except as provided in section 142 of 
the Cass highway law, section 71R5, G. C. 

In view of the above it will be sC'en that immediately upon the going into 
effect of the Cass highway law on SeptC'mber 6, 1915, it was your duty either to 
designate the county sun·eyor to have eharge of state work within any given 
county or to rlesignatc some other engineer as provided in section 142 of the act; 
and 11ntil you actell in one of these two ways it could not be said, strictly speak· 
ing, that any one was in charge of state work within that particular county under 
the terms of the Cass highway law. Your failure to act on September G was, 
however, entirely excusable and was due to the confusion necessarily incident to 
the putting into operation of a new code of highway laws for the state and to 
the fact that at least a short time was required to master all the changes in the 
law and reorganize your department to conform to its provisions, and the further 
fact that owing to the large number of inquiries submitted relative to the new 
highway code, this department was unable to prepare an opinion advising you of 
your duties in the premises until September 21. Some slight indulgence must be 
extended to administrative officials under such circumstances, when the extending 
of such indulgence does not inflict any loss upon the public, and in view of all 
the facts, I am of the opinion that no question should be raised in the several 
counties as to the payment of compensation of resident engineers, so-called, or of 
employes working under their supe1·vision for the period from September 6 until 
the time when either the county surveyor or some other engineer was regularly 
designated under the Cass highway law to have charge of state work. 

In the particular instance about which you inquire, the employes referred 
to by 1\.l:r. Peake did not work under his supervision or direction during the period 
between September 6 and October 2, but were during that period under the super· 
vision and control of the perRon who had been acting as resident engineer under 
the old law. Such resident engineer is or should be in possession of all the in· 
formation necessary in order to intelligently pass upon the pay rolls in question, 
and I therefore conclude that he is the proper person to approve the same. There 
would be no objection, however, to Mr. Peake passing upon these pay rolls if he 
is able to satisfy himself by personal investigation that the services were prop· 
erly performed by the several employes, and that they are entitled to the amounts 
called for by the pay rolls in question. It may properly be added that the 
method of procedure herein pointed out meets with the approval of J\fr. E. N. 
Halbedel, deputy supervisor in the bureau of inspection and supervision of public 
offices. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney Ge11eral. 
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954. 

WHEX A PROBATE COURT HOLDS AX IXQCEST FOR AX APPLICAXT TO 
STATE HOSPITAL, IT SHO"GLD BE DETER::'III~"'ED WHETHER OR NOT 
THE PERSON HAS EVER BEEX ACQ"GITTED TN A CRDIIXAL COURT 
OX GROUND OF IXSAXITY-WHEX SUCH COXDITIOX IS FOUND THE 
PERSON SHOULD BE CO::\DIITTED TO LDIA STATE HOSPITAL-IF 
ACQl:ITTAL BE HAD IX "GNITED STATES COl:RT, THAT FACT WOULD 
NOT DEPRIVE PROBATE COl:RT OF .TURISDICTIOX. 

A person acquitted of a crimi1zal charge on the ground of insanity should be 
sent to the Lima State Hospital. If acquittal oa tlze grou;zd of insanity be lzad ia 
a United States court tlzat fact would not dcj>rh•e a probate court of jurisdictio11 
in a11 otherwise proper case. 

CoLUMBUS, OHio, October 20, 1915. 

HoN. WILLIAM H. LuEDERS, Probate Judge, Cincinnati, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your request for an opinion, 

which is as follows: 

''This day the probate court of Hamilton county, Ohio, received a 
request from the district attorney's office 'southern ilistrict of Ohio,' 
federai court to issue a warrant of lunacy for Orange H. Flower. 

''Accompanying said request is a certificate of the clerk of the 
United States district court, southern district of Ohio, as to the verdict 
of the jury, finding the defendant insane. 

"Under section 13612 of the General Code: 'When a person tried 
upon, and indicted for an offense, and acquitted on the sole ground that 
he was insane, such fact shall be found by the jury in the verdict, and 
certified by the e.lerk to the prob~te court. Such person shall not be 
discharged, but forthwith delivered to the probate court, to be proceeded 
against upon the charge of lunacy, and the verdict shall be prima facie 
evidence of his insanity.' 

"Orange H. Flower was charged in an indictment filed in the United 
States district court, southern district of Ohio, western ilivision, on Octo· 
ber 6th, 1915, with having violated section 211 of the penal code of the 
United States, fo~ sending through the United States mail obscene cards 
and photographs. 

"The finding of the jury on the 12th day of October, 1915, after a 
trial, was in the words following: 

" 'We, the jury, herein do find the defendant not guilty in manner 
and form as charged in the two counts of said indictment on the ground 
the defendant was insane.' 

"First question: 'Does section 13612 of the General Code of the 
state of Ohio apply to persons indicted, tried and acquitted on the sole 
ground of insanity in the federal court 9' 

"The district attorney, through his assistants, holds that it does. I 
·am very much in doubt, therefore my inquiry to you. 

"Second question: 'In !'ase this s<>dion does apply to Jl!'rSO!lB in­
dicted and tried i11 the federal court, can the person under section 198.i, 
sub-section 5, "Persons acquitted because of insanity," be sent by thi~ 
~:ourt to the Lima state hospital?' 
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"Enclosed please find copy of certificate of clerk of the United 
States district court. 

''An early reply will be greatly appreciated.'' 

With your letter you enclose a certificate of the clerk of the United States 
district court, southern district of Ohio, western division, as to the verdict of 
the jury finding the defendant insane in the case of The United States of Amer­
ica v. Orange H. Flower, which certificate is as follows: 

''UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT 
OF OHIO, WESTERN .DIVISION. 

"No. 1048. 
The United States of America, 

v. 
l CERTIFICATE OF CLERK AS TO 

J
THE VERDICT OF THE JURY FIND­
ING DEFENDANT INSANE. Orange H. Flower. 

"I, B. E. Diiiey, clerk of the United States district court in and for 
the southern district of Ohio, do he1·eby certify: 

''That the above entitled cause, wherein the defendant, Orange H. 
Flower, was charged, in an indictment filed in the above named court on 
October 6, 1915, with having violated section 211 of the penal code of the 
United States in sending through the United States mail obscene cards 
and photographs, came on for hearing on October 11, 1915; and that after 
due trial and proceedings had, the jury empaneled and sworn in said 
court to try the issued joined in said case, acquitted said defend-ant on 
the sole ground that said defendant was insane, by returning into said 
court on the 12th day of October, 1915, its verdict in the words following, 
to wit: 'We, the jury, herein do find the defendant not guilty in manner 
and form as charged in the two counts of said indictment, on the ground 
of defendant's insanity. 

'' '(Signed) T. E. BURNHAM, Foreman.' 
''IN WITNESS WHEREOF, I hav-e hereunto set my hand and affixed 

the seal of said court this 14th day of October, 1915, in the 140th year of 
the independence of the United States of America. 

"B. E. DILLEY, 
"Clerk of U. S. District Court, S. D. 0." 

For your information your attention is invited to the provisions of section 
9319, of the compiled statutes of the United States of i913, which section is 
as follows: 

"If any person charged with crime, be found in the court before 
which he is so charged, to be an insane person, such court shall certify 
him to the secretary of the interior, who may order such person to be 
confined in the hospital for the insane, and if he be not indigent he or 
his estate shall be charged with the expense of his support in the hos­
pital." 

Section 9319, supra, was modified by an act of June 23, 1874, as amended, by 
an act of August 7, 1882, which is known as section 9321, of the compiled stat­
utes of the United States, and which is as follows: 

"Upon the application of the attorney general, the secretary of the 
interior be, and he is hereby, authorized and directed to transfer to the 



ATTORXEY GE~"'ER.\L. 2063 

government hospital for the insane in the district of Columbia all persons 
who, having been cbargeu with ofi'Pme~ against the linited States or in 
actual custody of its ofiieprs, an<l all pHsono who have been or ~hall bP 
cmwicte<l of any oll:'ense in a court of the Criite<l States and are impris­
oned in any state prison or penitentiary of any state or territory, an<l 
who during the term of that imprisonment bas or shall hecome insane.'' 

Sections 9319 and !l321, of the RevisPd Statutes of the Unite<! States, supra, 
contain pro,·isions for the rare of insane persons, accused of crime, in the cus­
tody of the "Gniteu States, smb persons having been found by court to be insane; 
and it would appear from a reading of the sections that sufficient authority ;, 
contained therein for the transfer of such persons to the hospital for the insan" 
located in the <listrict of Columbia. However, Honorable Wayne B. :\Ic Veigh, 
attorney general of the l.:"nite<l States, in an opinion addrPsseu to the secretary 
of the interior, uated August 22, 1H81, to be found on page 211, Vol. XVII, of 
the opinions of the attorneys general, referring to the provisions of section 931!l 
of the compiled statutes, says: 

''The language of the section is general, inasmuch as it speaks of any 
person charged with crime being found in the court before which he is 
so charged to be an insane person, but I have no doubt that the generality 
of this language is, by the force of the title and the accompanying provi­
sions, limited to courts in this district. Sufficient reasons will suggest 
themselves to evNy mind why congress should make such provision for 
the insane of the army and navy and of this district, as the states are 
expected to make for the insane persons residing within their borders; 
but no reason can be suggested why an insane resident of Texas should 
be brought :;md maintained here. 

"In the case you have submitted it is evidently supposed that the 
mere fact that an insane resilient of Texas has been indicted for an of­
fense in a court of the Unitecl States ren<lers him a proper subject for 
the is8ue of ~n orrler hy yon for hi~ m~intPnanrP in thf\ hospital nni!Pr 
your charge. I am unable to concur in that view.'' 

Section 13612, of the General Code of Ohio, is as follows: 

"When a person trit>rl upon an indictment for an offense is acquitted 
on the sole ground that he was insane, such fact shall be founcl by the 
jury in the verdict, and certifie<l by the clerk to the probate court. Such 
person shall not be discharged, but forthwith dt>livt>rt><l to the probatP 
court, to be proceeded against upon the charge of lunacy, and the vercliet 
shall be prima facia evidence of his insanity.' 

There is no question in my mind but that the '' rourt'' in the section just 
quoted is limited to state courts, hence, in my opinion, it is not to be considered 
as an anomaly in the determination of the question under consideration. How­
ever, upon referring to section 19R5, of the General Code provisions will be found 
as follows: 

''The Lima state hospital shall be used for the custody, care and spe­
cial treatment of insane persons of the following classes: "" * .,, 

'' 5. Persons acquitted because of insanity. 
'' 6. Persons adjudged to be insane who were previously convicted 

of crime . .. * *" 
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It is admittedly a fact that the primary purpose for the erection of the Lima 
State Hospital was for the segregation of the criminal insane, there being several 
reasons which will at once suggest themselves for the segregation of such insane 
persons; among them may be mentioned the better care of such persons as a 
particular class of insane, the safety and comfort of insane persons in other 
hospitals which might be endangered through the indiscriminate placing there of 
the criminal insane, and the concentration of an effort to make a particular study 
of that particular class of insanity. 

When an inquest is held in the probate court concerning an applicant for 
admission to a state hospital one of the things to be determined by the probate 
judge is whether or not the subject of the inquest has ever been acquitted in a 
criminal court on account of insanity. This, with other features in the history of 
the case, is to be considered by the probate court in the commitment of the appli· 
cant, and under the provisions of section 1985 of the General Code, supra, it is 
my opinion that when such a condition is found to exist, the subject of the in· 
quest should be committed to the Lima state hospital. The fact that the acquittal 
on the ground of insanity was in a United States court would not deprive a pro­
bate court of jurisdiction. 

Respectfully, 
Euw ARD C. TuRNER, 

Attorney General. 
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955. 

BANKS A~'D BANKING- COUNTY CO)Uln:lSIONERS- DEPOSITORY OP 
PUBLIC PliNDS-SECTION 744-12, G. C., NOT INTENDED TO GIVB 
BANKS LOCATED WITHOUT CO"CNTY THE RIGHT TO BID POR Fl:NDS 
OF SAID COCXTY THE SA)[E AS BANKS OP THIS CLASS LOCATED 
/VITI/IX SUCH CO"CNTY-RIGII'r OF COl'XTY CO)D1ISSTOXERS TO 
RECEIVE BIDS l:XDER SECTIONS 2715, G. C., AND 744-12, G. C.-IF 
BANKS IVITJ!IN COVNTY FAIL TO BID FOR IXACTlVE PUNDS, 
COVNTY CO)DIISSIONERS :\fAY RECEIVE BIDS FR0:\1: BAXKS WITH­
OUT SAID COVNTY. 

A board of county commissioners, in its advertisement for bids for the deposit 
of public funds, should invite proposals under both section 2715, G. C., a11d 744-12, 
G. C., and the advertisement should be so u:orded as to invite bids from the classes 
of banking concerns mentioned in both of said sections, either by appropriate lan­
guage or by express reference to said sections. 

Under the provisions of said section 2715, G. C., as modified by the provisions 
of section 744-12, G. C., said county commissioners may receive bids for inactive 
funds from one or more banking institutions located within the county and be­
longing to either of the classes mentioned in said statutes, and may receive bids 
for active funds from one or more of said banking institutions located in the county 
seat of said county, if such there be. If in said county no such banking institu­
tion exists, or if the bank or banks or banking institutions belonging to either of 
the above mentioned classes and located within the county fail to bid for inactive 
funds in complia1~ce with the requirements of the statutes governing such pro­
posals, then and in that event only would the commissioners of said county be 
authorized to receive bids from banking concerns belonging to either of said 
classes and located without said county; provided, however, that when the aggre­
gate amount placed with the banking concerns qualifying for the same withi1t 
the county does not equal the amount that may be placed into inactive depositaries, 
the county commissioners may, under said section 2i15-1, G. C., and in the manner 
provided by the statutes governing the designation of depositaries, designate one 
or more banking concerns belonging to either of the above mentioned classes and 
located without the county, for the deposit of such excess funds. 

CoLUMBus, OHIO, October 20, 1915. 

HoN. GEo. C. VoN BESELER, Prosecuting Attorney, Painesville, Ohio. 
DEAR SIR :-I have your letter under date of October 15, 1915, which is as 

follows: 

''Our board of county commissioners are very anxious to dispose of at 
once the question of awarding to the proper bank or banks the funds of 
of Lake county under the provisions of the depositary laws of the state of 
Ohio. 

"The advertisement for proposals invites 'all banks legally qualified 
to bid' to submit proposals. 

''The :first question, therefore, is whether such an advertisement is 
sufficient, or should the country commissioners invite proposals in accord­
ance with the provisions of sections 2715 and 744-12 of the General Code 
of Ohiof It is our opinion, since this advertisement does not refer to 
either section to the exclusion of the other, that it is a sufficient notice. 
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"In the second place, we have this additional question, which is the 
one causing all the difficulty. 

"Referring to your opinion No. 627, under date of July 20, 1915, 
rendered at the request of and to the bureau of inspection and supen·isiou 
of public offices, does section 744-12 of the General Code of Ohio permit 
every kind of bank mentioned in section 2715 to bid for and to be awarded 
funds irrespective of whether they are located within or without the 
county~ 

"In other words, is it your opinion that all banks mentioned in 2715 
are entitled to submit proposals and to receive the funds of the county in 
accordance with the provisions of law, even though there be banks within 
the county incorporated under the laws of this state or organized under 
the laws of the United States? 

"To make the proposition still more clear, if possible, if a bank in­
corporated under the laws of this state or organized under the laws of the 
United States, but situated without the county, bids a higher rate for 
either inactive or active funds than does such a bank situated within the 
county, is it the duty of the county commissioners to award these funds, 
either inactive or active, to such a bank without the county, or may they 
award such funds to such bank or banks without the county, only in the 
event that no bank situated within the county submits proposals~" 

Section 2715, G. C., relates to the designation of active and inactive deposi­
taries for the money of the county by the county commissioners and provides as 
follows: 

''The commissioners in each county shall designate in the manner 
hereinafter provided a bank or banks or trust companies, situated in the 
county and duly incorporated under the laws of this state, or organized 
under the laws of the United States, as inactive depositaries, and one or 
more of such banks or trust companies located in the county seat as 
active depositaries of the money of the county. In a county where such 
bank or trust company does 'llot exist or fails to bid as provided herein, 
or to comply with the conditions of this chapter relating to county depos­
itaries, the commissioners shall designate a private bank or banks, located 
in the county as such inactive depositaries, and if in such county no 
such private bank exists or fails to bid as provided herein, or to comply 
with the conditions of this chapter relating to county depositaries, then 
the commissioners shall designate any other bank or banks incorporated 
under the laws of this state, or organized under the laws of the United 
States, as such inactive depositaries. If there be no such bank or trust 
company incorporated under the laws of the state, or organized under 
the laws of the United States, located at the county seat, then the com­
missioners shall designate a private bank, if there be one located therein, 
as such active depositary. No bank or trust company shall receive a 
larger deposit than one million dollars.'' 

Section 744-12, G. C., is section 13 of the act of the general assembly as found 
in 103 0. L., 379-385, and entitled, ''An act to provide for the examination, regu­
lation, supervision and dissolution of certain bank concerns.'' This section is 
amended in 106 0. L., 505, and as now in force, provides: 

"That whenever any of the funds of the state, or any of the political 
subdivisions of the state, shall be deposited under any of the depositary 
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laws of the state, every eorporation, person, partnership and association 
coming within the purview of this act shall he permitted to bid upon and 
be designated as depositaries of such funds, upon furnishing such surety 
or sureties therefor as is prescribed by the laws 'of the state of Ohio; 
provided, however, that there shall not be deposited with any such corpo­
ration, person, partnership, or association by any such political sub­
division an amount in excess of five hundred thousand dollars." 

In opinion No. 627, of this department, referred to in your inquiry, reference 
was made to the provisions of section 2715, G. C., in the following language: 

''Under the provisions of this section the authority of the commission­
ers of a county, in designating inactive depositaries for the public funds 
of such county, is limited to bankR anrl trust companies situated in said 
county and duly incorporatetl under the laws of this state or organized 
under the laws of the Unitetl States, if such there be. In designating 
acting depositaries, said commissioners are limited to banks and trust 
companies of the above clasH, if such there be, located in the county seat 
of said county. If there is in fact no institution of this class located in 
such county, and eligible to bid as an inactive llepositary, and if there 
iR no institution of said class located in the county seat and eligible to 
bids as an active depositary, said commissioners may call for proposals 
from private banks located in the county or the county seat, for inactive 
and active depositaries, respectively. 

''It is evident that under the provisions of section 2715, G. C., corpo­
rations, persons, partnerships or associations, coming within the purview 
of the act of the general assembly, as found in 103 0. L., 379-385, would 
not be eligible to bid for the public funds of a county, except in the case 
where no bank or trust company, organized under the laws of the state or 
the United States, is located in the county as to inactive depositaries 
and in the county seat as to active depositaries.'' 

Reference was also made to those provisions of section 744-12, G. C., as found 
in 103 0. L., 384, which were carried into said section, as amended in 106 0. L., 
505, as follows: 

''The effect of the provisions of this section is to place banking con­
cerns, coming within the purview of this act, on a par with banks and 
trust companies organized under the laws of the state or of the United 
States, in so far as their eligibility to bid for public funds of the state, 
or any political subdivision, is concerned. It follows, therefore, that 
those provisions of section 2715, G. C., limiting county commissioners in 
designating depositaries of public funds to banks and trust companies, 
organized under the laws of the state or of the United States, are repealed 
by implication by the provisions of section 744-12, G. C." 

The opinion held that a board of county commissioners, in its advertisement 
for bids for the deposit of public funds, should invite proposals under both sec­
tion 2715, G. C., and 744-12, G. C., and that if the advertisement for bids for the 
deposit of public funds of the county is not so worded as to invite bids from the 
classes of banking con<'erns mentioned in both of sairl sections, either hy appro­
priate language or by expre5s ref<>rence to both sections, Hairl advNtisl'ment is 
not sufficient in law_ It was further observed in said opinion that au l'xpre~-; 

reference to either of said sections, without referring to the other, woulrl he mis-
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leading and would· tend to defeat the plain provision of the law governing the 
deposit of public funds, viz., to secure full publicity and the greatest possible 
competition in bidding. It appears, however, from your statement· of facts, that 
the commissioners of Lake county invited ''all banks legally qualified to bid'' 
to submit proposals. 

As obsen'ed by you, the advertisement for bids does not, by its terms, refer 
to either of the above quoted sections to the exclusion of the other. 

I thinks said advertisement conforms to the holding in the opinion above 
:referred to, in that it is so worded as to invite bids from the classes of banking 
concerns mentioned in both of said statutes and I am of the opinion, therefore, 
in answer to your first question, that the notiee contained in said advertisement 
is sufficient in law. 

You further inquire whether section 744-12, G. C., permits banks, organized 
under the laws of the state or of the United States, mentioned in section 2715, G. 
C., to bid for and to be awarded funds irrespective of whether they are located 
within or without the county. In other words, you inquire whether, in case a 
bank, organized under the laws of the state or of the United States, but located 
without the county, offers a higher rate of interest for either active or inactive 
funds than is offered by the same kind of a bank located within a county, it is 
the duty of the county commissioners to make an award on the bid of said bank 
without the county or may they make such award only in the event that the 
bank or banks organized under the laws of the state or of the United States, and 
located within the county, fail to submit bids in compliance with the require­
ments of the statutes governing such proposals. 

As has already been stated, it was held in the former opinion above referred 
to, that the effect of the provision of section 744-12, G. C., is to plaee banking 
concerns coming within the purview of the act of the general assembly, as found 
in 103 0. L., 379-385, on a par with banks and trust companies organized under 
the laws of the state or of the United States, in so far as their eligibility to bid 
for public funds of the state or any political subdivision is concerned, and that 
those provisions of section 2715, G. C., limiting county commissioners in designat­
ing depositaries of public funds to banking institutions of the latter class, are 
repealed by implication. 

I do not think, however, that it was the intention of the legislature, in enact­
ing the provisions of section 744-12, G. C., to give to banking concerns coming 
within the purview of the act above referred to, but located without a county, 
the right to bid for the funds of said county the same as banking institutions of 
this class located within such county. It follows, therefore, tliat in answering 
your second question, the provisions of section 2715 G. C., and 744-12, G. C., must 
be taken together. 

In keeping with the former holding above referred to, I am of the opm10n, 
in answer to said question, that the commissioners of a county may, under the 
provision of said section 2715, G. C., as modified by the provision of section 
744-12, G. C., receive bids for inactive fuJ!.ds from one or more banking institu­
tions located within the county and belonging to either of the above mentioned 
classes, and may receive bids for active funds from one or more of said banking 
institutions located in the county seat of said county, if such there be. If in said 
county no such banking institution exists, or if the bank or banks or banking in­
stitutions belonging to either of the above mentioned classes and located within 
the county fail to bid for inactive funds in compliance with the requirements of 
the statutes governing such proposals, then and in that event only would the 
commissioners of said county be authorized to receive bids from banking concerns 
belonging to either of said classes and located without said county, provided., 
however, that when the aggregate amount :placed with the banking concerns 
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qualifying for the same within the county does not equal the amount that may be 
placed into inacti\·e depositarie~, the county commissioners may, under authority 
of section 2713·1, G. C., and in the manner provided by the statutes governing the 
designation of depositaries, designate one or more banking <'oncerns belonging to 
either of the above mentioned classes and located without the county, for the 
deposit of such excess funds. 

It will be observed that the statutes make no provision for designating an 
active depositary in case no banking institution of either class is located at the 
county seat of a county. It is hardly probable, however, that such a condition 
exists in any county in the state. 

956. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS-WHERE MONEY COMBS INTO COUNTY 
TREASURY WHICH BELONGS TO NO PARTICULAR FUND, CO:MMIS· 
SIOJI.."'ERS HAVE AUTHORITY TO DETER::\HNE AND DIRECT FUND TO 
WHICH SUCH :MONEY SHALL BE CREDITED-BRIDGES AND CUL· 
VERTS. 

Where money comes into the county treasury, which belongs to 110 particular 
fw1d, the board of county commissioners has the authority to determine and direct 
the fund to which such money shall be credited. (See State ex rei. Board of/ 
County Commissioners of Marion County v. Charles L. Allen, County Atulitor, 
86 0. s., 244.) 

CoLUMBus, Onm, October 21, 1915. 

HoN. PERRY SMITH, Prosecuting Attorney, Zanesville, Ohio. 
DEAR Sm :-I have your letter under date of October 14th, which is as fol· 

lows: 

"I am sending you a copy of a letter that I received from the county 
commissioners today in reference to $20,000 that we compelled the two 
street car companies to pay in order to go over the new Sixth street 
bridge. I advised the commissioners in this instance and also the auditor 
that this money should be paid into the sinking fund, of the emergency 
fund so as to take care of the interest and bonds that were issued to 
build the bridge. 

''Am I right in my interpretation 7 The commissioners think I am 
wrong. An early reply to this will be greatly appreciated.'' 

The letter of the commissioners of Muskingum county, above referred to, 
reads as follows: 

"Zanesville, Ohio, October 13, 1915. 
''Perry Smith, Prosecuting Attorney, Zanesville, Ohio. 

"Dear Sir:-We wish to write you asking that you take th<' matter 
of transft>rring the $10,000.00 from the Southeastern Light & Pow<'r 
Company and the $10,000.00 from the Ohio Electric Company re~eived for 
the franchise for crosRing the new Sixth strPet bridge. to th!l emergt>nc·y 
sinking fund to the attorney general for a final decision in the matter. 
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''The people and property holders on each side of the South River 
road desire that this road be improved and the only way said road can be 
improved is from money in the emergency fund. Unless this money 
from the two railroad companies returns back to the emergency fund, 
these road repairs cannot be made, as there is no other money available 
for this purpose. 

''Your ruling as per letter is that this money should go to the emer­
gency sinking fund, but the commissioners desire that we get t;b.e attorney 
general's ruling in this matter so that we may explain the matter to these 
property holders w)ly this repair is not made. 

"Please take. this matter up with the attorney general and get his 
decision at your earliest convenience and oblige. 

"Yours respectfully, 
"MUSiUNGU1I COUNTY COMMISSIONERS, 

By Fred C. Werner, Clerk.'' 

In building the bridge referred to in your inquiry the commissioners of 
Muskingum county evidently proceeded under the so-called flood emergency act 
as found in 103 0. L., 141-147. 

I do not deem it necessary to quote the various provisions of said act vesting 
in said county commissioners ample authority to permanently repair, re-construct 
and replace public property or public ways injured or destroyed by floods oc­
curring in March and April of the year 1913, and to provide the necessary funds 
for such purpose. 

It is sufficient to observe that if said county commissioners with the require­
ments of said act in issuing bonds for the purpose of establishing a flood emer­
gency fund out of which to construct said bridge, and at the time such indebted­
ness was incurred, provided for levying and collecting annually by taxation a 
sufficient amount to pay the interest on said bonds and to provide a sinking fund 
for their final redemption at maturity, as required by the provisions of section 
6 of said act, the emergency sinking fund, thus created, should be sufficient to 
pay the interest and to retire said bonds as the same shall become due. 

In the event of a deficiency in said emergency sinking fund, section 6 of 
said act provides that, 

"When in any year, through miscalculation or inadvertence the 
amount of the tax originally certified to the county auditor, as herein 
provided, is insufficient to provide for the payment of the interest and the 
maintenance of the sinking fund as required by this section, such * * * 
commissioners (county commissioners) * * shall compute and as­
certain the necessary amount and shall certify same to the county auditor, 
who shall compute and ascertain the rate of levy necessary to provide 
therefor, instead of the rate necessary to provide for the amount orig­
inally certified, and place the same upon the duplicate of the proper tax­
ing district for such year.'' 

From the facts submitted it appears that after the bridge in question was 
constructed, the commissioners of your county granted a franchise to the South­
eastern Light & Power Company, according to the terms of which sai<l company, 
in consideration of the payment to said county commiGsioners of the sum of 
$10,000, was given the right to lay its tracks on said bridge aucl to run its street 
cars thereon as soon as said bridge was completed, anit that at or about the same 

·time a similar franchise was granted by said county commissioners to the Ohio 
Electric Company, on the same terms and conditions and for the same purpose. 
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If said eounty commissioners had entered into an agreement with saill com­
vanie~, prior to the tinw of i~suing the hon<ls for the ronstru<"tion of said bridge, 
according to the tPrms of whi<·h each of ~ai<l companiP~ wouhl ban• bad to pay 
the sum of $10,000 in consideration of the granting of franchises to said com­
panies to use said bri<lge for the above m<>ntioned purpose, whPn thP same ~houhl 
be constructed, the money so paid by sai<l eompaniPs could have been place<l in the 
county treasury to the rre<lit of thP floo<l PmPrgen<·y fund and used as a part of 
the eost of building said hridgP. 

However, said plan was not a<lopted by said commissioners and you inquire 
whethPr, a~ a matter of law, said sum of $20,000 should now be paid into sai<l 
pmergency sinking fund. 

\Vhile considerations of sound publi<· policy and economic administration 
might require said commissioners to apply said sum of money to the discharge of 
said bonded indebtedness, I find no provision of law compelling them to so dispose 
of said money. 

I am compelled to conclude that as a matter of law said eounty commis­
siners are not required to plaee said money in the county treasury to the credit 
of said emergency sinking fund. 

In the letter of the county commissioners, above quoted, said commissioners 
state that the people and property holders on each side of the South River road 
desire that this road be improved and that the only way saill road can be im­
proved is from money in the emergency fund; that unless this money received 
from the two railroad eompanies can be placed in the treasury to the credit of 
the emergency fund said road repairs cannot be made as there is no other monPy 
a vail able for this purpose. 

It must be observed in this connection that the flood emergency fund, as 
created by the county commissioners under the provisions of the aforesaid flood 
emergency act, can only be used in so far as permanent improvements made 
under the provisions of said act are concerned, for the permanent repair, re­
construction or replacement of public property or public ways destroyed or in­
jured in the manner and at the time described in seetion 1 of this act," which 
section by its terms limits such improvements to public r,roperty or public ways 
which were destroyed or injured by floods oecurring in ::\larch and April, 1913. 
Unless the repair of the road in question comes within the meaning of the above 
provision of section 3 of sai<l act, the cost and expense of making such repair 
should properly be paid out of the road repair fund and not out of said flood 
emergency fund. 

It remains to be determined, therefore, whether said county commissioners 
may, in the exercise of their discretion, place the aforesaid sum of $20,000 in 
the county treasury to the credit of said flood emergency fund or to the credit 
of the road repair fund, depending on the nature of the repair work which they 
desire to make. 

While it may be argued that, inasmuch as the disposition of the money in 
question is not governed by any provision of the statute, said money should be 
paid into the general county fund, I find that the right of the county commis­
sioners to determine the fund to the credit of which a sum of money in a case 
of this kind may be placed is recognized by the supreme court in the case of 
the State ex rei. Board of County Commissioners of ::\!arion County v. Charles L. 
Allen, County Auditor, 86 0. S., 244. 

The third branch of the syllabus provides: 

''Where funds reach a county treasurer, either by gift or otherwise, 
that belong to no particular fund, or where there is nothing whatever to 
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show in which fund the money belongs, the board of county commissioners 
has authority to determine and direct the fund to which . such moneys 
shall be credited." 

From the statement of facts in this case it appears that an unknown person 
forwarded by mail to the county treasurer of l\Iarion county the sum of $500.00 
and requested that said sum be placed in the county treasury. The matter was 
called to the attention of the county commissioners of said county and that 
board entered on its journal au order directing the county auditor to certify said 
sum into the county treasury of said county to the credit of the pike fund of 
said county. The county auditor refused to do this and an action· in mandamus 
was brought to compel him to comply with the order of the county commissioners 
so made in reference to this fund. 

At page 251 the court in its opinion said: 

''This money is now the property of the county. It should be re­
turned to the particular fund from which it was withdrawn, but it is im· 
possible from the evidence at hand to determine that fund. The sugges· 
tion found in the brief of counsel for the auditor that in that case it 
should pass into the general fund, would appeal very strongly to this 
court if it had the authority to determine the question, but in the absence 
of any proof whatever as to the fund from which it was withdrawn, its 
legal status is the same as if it had never been the property of the county, 
and never had been withdrawn from its treasury. It is now money be· 
longing to the county, to be expended by the county for m~y lawflll 
purpose, and that purpose must be determined by the county itself, or by 
those officers representing the county and authorized to act for it. In 
Ohio that .authority is the board of county commissioners, in whom is 
vested by law the title to all the property of the county. 

"It is the duty of this board, and the authority of this board, to de­
termine and direct into which fund this money shall be placed, and, hav­
ing so determined that question, it becomes the duty of the auditor under 
section 2567, General Code, to certify this money into the fund desig­
nated by the county commissioners to the credit of that fund, and charge 
the treasurer accordingly. He has no power or authority whatever to 
deal with the money of the county, except as directed by law, or by those 
having lawful authority and discretion to make such orders and direc­
tions.'' 

I am of the opinion therefore that the county comm1SS1oners have the right, 
in the exercise of their sound discretion, to determine that the money, received 
from the aforesaid companies as a consideration for the franchise rights granted 
to said companies by said county commissioners, shall be placed in the county 
treasury to the credit of the flood emergency fund or to the credit of the road 
repair fund according to the nature of the improvement of the road in question, 
for the cost and expense of which it is desired that said sum of money shall bEl 
applied. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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957. 

SECRETARY OF STATE-ST. URSULA IJTTERARY INSTITUTE OF BROWN 
CO"LNTY-TRAXSCHIPTS FRO::\f RECORDS OF RECORDER OF BROWX 
CO"LNTY ARE AL'THORIZED TO BE FILED IX OFFICE OF SECRETARY 
OF STATE. 

The secretary of state is authorized to receive and record certified traHscripts 
from the records of county recorders of proceedings filed in their office Prior to 
the adoption of the presei!t constitution relative to the formation and authorization 
of corporations. 

CoLUMBUS, OHIO, October 21, 1915. 

RoN. C. Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of October 18, 1915, enclosing a certified 

transcript from the records of the recorder of Brown county, Ohio, containing 
what purports to be a copy of the proc!'eilings filed with the recorder of that 
county August 17, 1846, by virtue of which the St. Ursula literary institute of 
Brown county, Ohio, secured its corporate authorization. 

This corporation was created prior to the adoption of the present constitu­
tion, and under authority of an act of the general assembly passed March S, 1845 
( 43 0. L., 70). 

From the statement attached to the transcript t'nelosed in your letter it ap­
pears that the St. Ursula literary institute of Brown eounty has never elected 
under section 8732, General Code, to be governed by the provisions of laws en­
acted under authority of the new constitution, but is still, under section 8731, 
General Code, ''governed and controlled by the laws in force'' at the time of its 
organization; and it is specifically stated that it does not now desire to accept 
and be governed by the provisions of the presPnt laws. 

The certificate presented by the St. Ursula literary institute of Brown county 
neither adus to nor detracts from its corporate powt>r and authority, anu appar­
ently the corporation's sole object is to secure the recording of its corporate 
authorization or franchise in the office of the secretary of state. 

I am unable to find any provision of the Gcnt'ral Code which makes it the 
uuty of the secretary of state either to accept and record or to reject a cer­
tificate of the character of the one enclosed in your letter. 

Section 8626, General Code, provides: 

"* " * Articles of ineorporation shall be filed in the office of the 
secretary of state, who shall record them, and shall also record certificates 
relating to that corporation, thereafter filed in his office.'' 

Although this section, when strictly construeu, is probably applicable only 
to corporations organized since the adoption of the present constitution, yet it 
indicates the general legislative policy that all evidences of corporate authority 
shall be recorded in the office of the secretary of state. 

I find, also, upon investigation that it has hPretofore been the custom of 
the seeretary of state to reeord c-ertified copies of artieles of incorporation of 
church and similar organizations takt'n from records in offices of rounty rt'­
coruNK. 

In view of this custom and the l'XprPHsetl legiHlative poliry, at h•ast as to 
corporations organized under the preHent constitution, that all articles of in-
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corporation and certificates relative thereto shall be recorded in the office of the 
secretary of state, I am of the opinion that you should accept and record the cer­
tificate presented for record by the St. rrsula literary institute of Brown county. 

958. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

"BLUE SKY LAW"-WHEN IT IS DUTY OF COMMISSIONER TO REVOKE 
DEALER'S LICENSE-NO AUTHORITY TO ENTER INTO AGREEMENT 
OF ANY KIND WITH' OFFENDING DEALER. 

Under section 6373-6, G. C., when facts warranting the revocation of a dealer's 
license have been. established to the satisfaction of the "commissioner," it is the 
duty of the "commissioner" to revoke such license. 

The "commissioner" has 110 authorit3• to enter into an agreement of any kind 
with an offendillg dealer. 

The motive of a person preferring charges is material only when the testimony 
~~ such person is to be weighed against the testimony of the person accused. 
When facts are established otherwise than by the evidence of the complainant, 
the motive of the complainant is immaterial. The "commissioner" is concerned 
only with the truth or falsity of the charges. 

CoLUMBUS, OHIO, October 21, 1915. 

HoN. HARRY T. HALL, Superintendent of Banks, Columbus, Ohio. 
DEAR SrR :-I am in receipt of your request for opinion, under date of October 

18, 1915, reading as follows: 

"Section 6373-6, Revised Statutes of Ohio, reads: 

'' 'Section 6373-6. Such ''commissioner'' may at any time revoke 
any such license, or refuse to renew the same, upon ascertaining that the 
licensee: 

'' 'a. Is of bad business repute; 
'' 'b. Has violated any provision of this act, or 
'' 'c. Bas engaged, or is about to engage, under favor of such 

license, in illegitimate business or in fraudulent transactions. 
" 'No dealer whose license has been revoked shall be relicensed 

within six months from the elate of such revocation. 
'' 'The ''commissioner'' shall at once lay before the prosecuting at­

torney of the proper county any evidence which shall come to his knowl­
edge of eriminality under this act.' 

''The section above quoted is one in a complete legislative enactment 
known as the Ohio blue sky law. 

"(1) Taking the law in its entirety, is the section abon• quoted· 
mandatory upon the 'commissioner?' 

'' (2) Does said section compel the 'eommissioner' to re\'Oke a 
dealer's license when facts warranting such revocation are established 
to his satisfaction 9 
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"(3) Does :;aiel section lodge in the 'eommissioner' a discretion em­
JIOwering him to rPvokP or to refuse to revoke a clealer 's license whrn 
fads warranting sudt revo .. ation arc estahlisln•cl to his satisfadion! 

" ( 4) \\'hat, uncler the J•rovisions of th<' law a hove mentioncu, shoul<l 
!JP the controlling pnrJ•O~e of thP '<·ommixsioner!' 

"(5) Granting that fads warranting the re\·oeation of a dealer's 
license have been establisheu to the satisfaction of the 'commissioner,' 
and it is also establisheu to his satisfaction that, if the dealer's license is 
revokeu, the investors of the state will suffer a greater financial loss 
than they woulu suffer if a revocation was denied, has the 'commissioner' 
power under the law, ancl is it his first duty under the law, to assume, by 
agreement, snl'l1 regulatory !'Ontrol of the offending <lealer that abnst>s, in 
the future, will be impossible and the interests of prospective investors 
fully safeguarded 7 

"(6) Granting that facts warranting the revocation of a dealer's 
license have been established to the satisfaction of the 'commissioner' 
and it is also made to appear to his satisfaction that the investigation, 
resulting in the establishment of such facts, was inaugurated by imli­
viduals who seek to profit financially by the depreciation in the prices of 
the SC'curities marketed by the offending dealer, but whi<'h are at present 

·held by innocent investors throughout the state, and upon such investors 
and not upon the offending dealer will fall the burden of the financial loss, 
and to the indiviuual instigators of the investigation will pass the financial 
profits, what, in the spirit of the whole law are the powers of the 'commis­
Hioner' an<l what is his duty on such a state of facts! 

''I respectfully request your opinion on each one of the ahovP qn<'s­
tions.'' 

For convenience in reference hereafter, I have taken the liberty of number­
ing your questions consecutively and shall refer to them hereinafter by numl)('r. 

'Phe nature of the questions you have propoun<lcu suggest a brief outline of 
the conditions sought to be corrected by the blue sky law. 

The sole purpose of the blue sky law is tlze protection of the Prospective investor. 
The enadment of such a Jaw in Ohio and other states grew out of pressing 
necessity. The vulturous tribe, whose me:nbers have come to be known as 
"Wallingfords," had so successfully preyed upon society that the e hecking of 
their activities became imperative. 

Men and women, who, by industry, thrift and economy, harl bepn able to 
accumulate modest amounts of money from time to time, were being continually 
and continuously fleeced out of their savings through the glowing promises of 
absolutely safe returns on their investments. 

Through the cupidity of men of apparently good standing in various com­
munities, these vultures were able not only to find who had saved a little money 
for a ''rainy day'' but to get these same informants to quietly and ''con­
fidentially'' '' recommenu'' their so-calle!l securities in in~titutions whose state­
ments had been grossly pauue!l and whose dummy directorates consisted of ap­
parently respectable citizens. 

The average small investor knows little or nothing about Dun or BraustrePt 
and, even if one had thought of getting such a report, the local '' cappPr'' who 
had furnished the ''tip'' would havp adviHeu again~t it. 

Persons having but a few hundre<1 or a few thousan<l <lollars to ill\·est <·onlcl 
not affor!l to go to the ex]Jense of having an inuepeodpnt au<lit ancl appraisal 
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made, even if they had thought of such a thing; besides, they were always fur­
nished with expensively printed prospectuses setting forth an alleged impartial 
audit and allpraisal. 

Thus the savings of the people were being coaxed from the banks and build­
ing and loan associations and exchanged for beautifully engraved or lithographed 
certificates of stocks and bonds, which soon proved worthless. ::\Iany of these in­
vestors, in middle life or old age, found themselves destitute not only of worldly 
goods, but of courage to continue the fight .. 

It was such conditions as I have outlined that led the legislative bodies of 
the various states to take some action. Hence the state of Ohio stepped in and 
for the protection of its citizens said: 

(1) That, exce:vting public service company securities authorized by some 
public service commission, ·securities purchased in good faith by an underwriter 
at not less than ninety per cent. of the price afterwards to be charged the public, 
or the securities of a going manufacturing, coal mining or quarrying concern in 
this state, the sale of all securities is prohibited, e\·en by a licensed dealer, until 
a certificate has been obtained from the state; that before such certificate may 
issue full detailed information concerning the institution must be furnished and 
it must affirmatively appear that the law has been complied with, that the busi­
ness is not fraudulently conducted, that the issuer or vendor is solYent, and that 
the disposal is not on grossly unfair terms. Inquisitorial powers are given the 
''commissioner'' to insure his possession of the necessary information, and the 
right is reserved the state to revoke the certificate. 

(2) That, with certain exceptions, no person may dispose of securities evi­
dencing title or interest in property without being first licensed. 

(3 That, before such license to a dealer in securities may issue: 

(a) The applicant must furnish full information concerning not only his 
business, but himself and .his agents; 

(b) The state, however, is not bound to be satisfied with the claims of the 
applicant in this respect, but the legislature went fmther and placed the positive 
duty upon the ''commissioner'' to confirm, by such investigation as may be 
necessary to establish, good repute in business of all concerned; 

(c) The notice of the application for a license must be published and no 
action taken by the ''commissioner'' until a definite time thereafter has elapsed; 

(d) If, after all this, the "commissioner" be satisfied of the good repute 
in business of the applicant and his agents, a license to sell securities may issue; 

( 4) That any person who, without disclosing that he is to profit thereby, 
advises or procures any person to purchase any security shall be liable in dam­
ages to the person so purchasing such security. 

As stated abo,·e, the nature of your questions has called forth this epitome 
of the reasons for the blue sky legislation and a brief outline of the law, and 
these seem to me clearly to suggest the proper answer to each of your questions. 

Taking up your first three questions: Section 6373-6 of the General Code of 
Ohio (not Redsed Statutes, as stated by yon) places a mandatory duty upon the 
''commissioner'' to revoke a dealer's license when facts warranting such revoca­
tion are established to his satisfaction. The "commissioner's" failure to revoke 
a license, when facts warranting such revocation are established to his Ratis­
faction, would be misconduct in office on the part of the ''commissioner,'' for 
which he should be removed from office. 

To hold otherwise would be not only to repeal the blue sky law, but to place 
the stamp of approval on illegitimate business ani! fraudulent transactions and 
to say that the ''commissioner'' had the right to protect a person, firm or cor-
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poration, after the obtaining of a license, under the same facts and circumstances 
that would hu.\·e prevente1l the ''commissioner'' from issuing the license in the 
first place. 

The statute also provides the only condition U!JOn which such licensee may 
resume business, in the following language: 

''X o dealer whose license has been revoked shall be relicensed within 
six months from the date of such revocation." 

In answer to your fourth question: The controlling purpose of the ''com­
missioner'' should be to protect the investors of the state by driving out of busi- · 
ness every person, firm, or corporation that conducts the business of selling securi­
ties unfairly or fraudulently, to the end that when the citizens of this state deal 
with persons or concerns holding a license from your department to sell securi· 
ties, they may rely upon the truth of the representations made as to existing 
facts and the promises made as to what shall obtain in the future in concerns 
whose securities are being offered. · 

In answer to your fifth question: In the first place, I do not know by what 
process of reasoning you can arrive at the conclusion that investors of the state 
who have purchased their securities from a concern against whom it has been 
clearly established that it has been conducting its business illegally and neces­
sarily to the detriment of investors, are to suffer a greater financial loss by revo­
cation of the dealer's license than they would suffer if a revocation was denied. 
I know of no authority for you to enter into any agreement. of any kind with an 
offending dealer. The general answer to this question is in the negative. 

Being at a loss to know how you have figured out the hypotheses contained 
in your sixth question, it is difficult to discuss said question. The first assump­
tion you make in this question, as in all others, is: "Granting that facts war­
ranting the revocation of a dealer's license have been established to the satis­
faction of the 'commissioner,' '' should be the end of the inquiry. When facts 
have been established to your satisfaction, you have a clear duty to perform and 
no consideration of any kind should swerve you. 

The motive of the JJerson or persons who prompted the investigation can be­
come material only where his or their word, or the evidence offered by him or 
them, is to be weighed against the evidence offereu by the licensee as to the 
truth or falsity of the charges. Where the truth of the charges is proven other­
wise than by evidence of the complainant, the motive of the complainant is im­
material. You are concerned only with the truth or falsity of the charges; if 
false, you should say so; if true, you should act promptly, to the end that no 
other innocent person may suffer. I am unable, without more fact~ than con­
tained in your letter, to see how investors are going to suffer by revocation of a 
license thus preventing n dealer from selling more securities, unless it be upon 
the theory that the JosHes will then be <listribute<l o\·er a greater number of 
persons. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Geueral. 
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959. 

COUNTY COl\11\USSIONERS--COUNTY SURVEYOR-WHEN APPOI::'ifTED 
TAX ::\1AP DRAl:GHTSl\IAN l.'NDER SECTION 5551, G. C.-NO ASSIST­
ANT PROVIDED-8l.'RVEYOH NOT Al:THORIZED TO APPOINT AN AS­
f:liS'rANT UNDER SECTION 2788, G. C., OH SEC'riON 7181, G. C. 

Where county commissioners appoint the county surveyor as tax map draughts­
man under section 5551, G. C., and provide him 110 assistant as such, the county 
surveyor is not authorized to detail an assistant appointed u11der sectio1~ 2788, G. C., 
or 7181, G. C., to do any of the tax map work. 

CoLUMBUS, OHIO, October 21, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of October 18, 1915, in which you 

inquire as follows: 

''In the event that the county commissioners appoint the county sur­
veyor as tax map draughtsman in accordance with the provisions of sec­
tion 5551, General Code, and provide him no assistant as such, can the 
county surveyor detail an assistant in his office who has been appointed 
under the provisions of section 138 of the Cass highway law to do any of 
such tax map work g'' 

In order to fully answer your question, it should first be noted, as pointe<! 
out in an opinion rendered to you by this department on September 20, 1915, that 
section 2788, G. C., which authorizes the county surveyor to appoint such assist­
ants, deputies, draughtsmen, inspectors, clerks and employes, as he tfeems neces­
sary for the proper perforance of the duties of his office, and fix their compensation 
within certain limits, was not repealed by the Uass highway law. It was indicated 
in that opinion that while it may not be essential in practice to preserve for all 
purposes the distinction between the assistants, deputies, draughtsmen, inspectors, 
clerks and other employes necessary to enable the surveyor to properly perform 
such of his duties as are not connected with his work as county highway super­
intendent on the one hand, and the assistants necessary to enable him to properly 
perform his duties as county highway superintendent on the other hand, and while 
it may even be convenient and proper to disregard the distinction for certain 
purposes, yet, such a distinction clearly exists. 

Section 2788, G. C., is the governing section as to the, assistants necessary 
to enable the county surveyor to properly perform the duties of his office other than 
those duties devolving upon him as county highway superintendent. while as to the 
assistants necessary to enable the county surveyor to properly perform his duties 
as county highway superintendent, the controlling law is section 138 of the Cass 
highway law, section 7181, G. C. In answering your question I will therefore 
consider whether, under the circumstances mentioned by you, the county surveyor 
ran detail an assistant in his office who has been appointed either under the 
provisions of section 138 of the Cass highway law, section 7181, G. C., or under 
section 2788, G. C., to do any of the tax map work. 

It should first be noted that section j551, G. C., is not mandatory, and that 
as the law now stands the county commissioners may appoint the county surveyor 
as tax map draughtsman, or they may decline to take any action whatever as to 
the making, correcting and keeping up to elate of tax maps. As pointed out in 
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the opm10n referred to above, the county commissioners may, after January 1, 
1916, have the tax maps made either by the county surveyor and his assistants 
provided for that purpose, or by out~ille parties, but not by both. It will also be 
noted that under section 5552, G. C., the county commis~ioners, if they appoint 
the county surveyor as tax map draughtsman, are requirell to fix the number of 
his assistants, not to exceed four, and also to fix the salary of such assistants at 
not to exceed fifteen hundred dollars per year. As the law stood prior to the 
going into effect of the Ca~s highway law, section 27R7, G. C., required the county 

· commissione1·s to fix an aggregate compensation to be expended during the year 
by the county surveyor for uece;~ary as~i~tants, etc. These assistants were mani· 
festly those necessary to enable the county surveyor to discharge the duties cast 
upon him by law without any reference to his work as tax map draughtsman, 
and in acting under section 27R7, G. C., the county commissioners were not war· 
ranted in taking into consideration, in the making of an allowance to the county 
surveyor for the compensation of assistants, etc., any assistants which he might 
require in the making of tax maps, if appointed to do that work, for the reason 
that authority to determine the number of assistants necessary in tax map work 
ancl to fix their eompensation was eonferrell uvon the county commissioners by a 
separate section of the General Code, to wit, 5552, G. C. 

Sill!'C the going into effect of the Uass highway law, the eommissioners, in 
acting under section 138 of that act, section 7181, G. C., in fixing the aggregate 
!'Ompensation to be expended for assistants by the county highway superintendent, 
are allowed to take into eonsilleration only the number of nssi~tants whi!'h th!' 
!•ount~' surveyor will require to properly perform his duties as county highway 
~uperinteiu!('nt. ln other words, the county commissioners will not, when acting 
either under section 2787, G. C., or under section 138 of the Cass highway law, 
section 71H1, G. U., be warranted in taking into consideration the number of as· 
sistants which the county sun'eyor will require as tax map draughtsman, in case 
be is appointe<l to that position by the county commissioners, for the reason that 
section 55:>2, G. C., wl1ich relates especially to the position of tax map uraughts· 
man, pro\,idcs a method by which the county commissioners are to lletermine the 
Huml.Jer of assistants to be alloweu to the tax map draughtsman and the compen· 
sation of such assistants. 

I am of the opinion that said section 5552, G. C., must be taken as furnishing 
the only metho<l by which the county surveyor, acting as tax map draughtsman, 
can be allowed any assistants for tax map work and that if the county commis­
sioners fail to act und!'r section 5552, G. C., and do not fix any number of assist· 
ants for the tax map <lraughtsman, it must be presumed that the county commis· 
~ioners, in the ex!'rcise of their clis!'retion, <leterminP<l that no assistants were 
necessary. 

I therefore coiwlnde, in answer to your specific question, that in the event 
that the county commissioners appoint the county surveyor as tax map draughts· 
man, in accordance with the provisions of R('ction 5551, G. C., and do not, uncler 
the provisions of section 55.;2, G. U., allow any assistants to the tax map draughts· 
man, then the ~om1ty surveyor must himself perform the duties of tax map 
draughtsman and cannot detail to assist him in hi~ work as tax map draugbtsman 
any assistant in his ofli<·e appointe<] un<ler sPction 27R8, G. C., or uniler section 13H 
of the Cass highway law, se!'tion 7181, G. C. To hold otherwise would he to take 
from the county !'Onnnissioners the llisnetion impose<l in them hy section 5552, 
G. C., of <letNmining whether or not the !'ounty sun·eyor, acting as tux map 
!lraughtsman, is to hf' alloWP<l any assistants, au<l woul<l f'nahle a (•ounty sun·eyor 
to usc fun<ls allowplJ to him for one class of assistants in !'Olll]l<'llSating another 
and difi'erent ela'~ of a'~iotants engagP<l on work which the (•ouuty ~urn•yor was 
rcquircll to per~onally perform. 
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I understand that a situation has been presented to you in which it is desired 
to appoint the county surveyor as tax map draughtsman and then detail an 
assistant appointed under either section 2788, G. C., or section 7181, G. C., to take 
care of the tax map work, the assistant in question being especially skilled in 
snch work. I desire to suggest that the matter might under such circumstances, 
be workecl out by appointing the county surveyor as tax map draughtsman, giv· 
ing him only a nominal compensation sufficient to recompense him for supervising 
the work ancl allowing him one assistant under section 5552, G. C., at a substan· 
tial compensation to be fixed by the commissioners within the statutory limit. 

The assistant in question upon resigning his position uncler section 2788, 
G. C., or 7181, G. C., could be appointecl assistant to the tax map clraughtsman 
and paid the compensation fixed by the commissioners for such assistant. 

960. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY AGRICULTURAL SOCUYrY-WHEN SECTIONS 9880 AND 9884, G. 
C., ARE COMPLIED WITH, IT IS THE DUTY 01<' COUNTY AUDITOR 
UPON PRESENTATION OF CERTIFICATE IN PROPER FORM TO DRAW 
O~DER ON COUNTY TREASDRER~WREN REQUEST FOR LEVY IS 
MADE BY ONE SOCIETY, COMMISSIONERS CANNOT DESIGNATE THE 
USE OF SAME BY ANOTHER SOCIETY. 

1. When an agricultural society is organized in any county in this state under 
the provisions of section 9880, G. C., and receives a certificate from the president 
of the state board as therein provided and continues to receive said certificate 
annually thereafter under the provisions of section 9884, G. C., it is the duty of 
the county auditor, upon presentation of said certificate in proper form, to draw 
an order on the treasurer of his county for flu per capita tax as provided in said 
section 9880, G. C. 

2. The agricultural society authorized by section 9894, G. C., to request a 
levy of one-tenth of one 111ill as therein provided is the society recognized by the 
state board under sections 9880 and 9884, G. C., supra, and a board of county 
commissioners is without authority ·fo make a levy as provided by said section 
9894 upon the request of anJ• society other than the one above designated. 

CoLUMBUS, OHio, October 22, 1915. 

HoN. LEVI B. l\fooRE, Prosecuting Attorney, Waverly, Ohio. 
DEAR SIR :-I have your letter of October 11, 1915, as follows: 

"Pike county has two fair companies, each claiming to be the Pike 
County Agricultural Society recognized by the state board of agriculture, 
and each claiming the money levied by the county commissioners for 
agricultural purposes. The Pike County Agricultural Society of Piketon, 
Ohio, has received all moneys levied for agricultural purposes up to the 
present time, including the per capita tax. 

"Since the August settlement, 1915, the Pike County Agricultural 
Society of Waverly, Ohio, have heen claiming the money coming in for 
agricultural purposes on the strength of the enclosed resolutions heretofore 
passecl by the county commissioners. 
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''Our county auditor refuses to turn over the August draw until he 
has your opinion as to which of these societies is entitled to receive it. 
I am also sending you a letter from the state board of agriculture in 
regard to the matter. Will you kindly return this letter to me together 
with your direction as to which one of these societies should receive this 
money9 Your direction in the matter will settle the controversy." 

It appears, from the statements in your foregoing letter, that two agricultural 
societies in your county are claiming a right to the funds provided by law for 
the assistance of a county agricultural society. It becomes necessary, there· 
fore, to refer to the law under which agricultural societies may claim any public 
funds. 

Your attention is first directed to section 9880, G. C., which provides as 
follows: 

''When thirty or more persons, residents of a county, or of a district 
embracing one or more counties, organize themselves into an agricultural 
society, which adopts a constitution and by-laws, selects the usual and 
proper officers, and otherwise conducts its affairs in conformity to law, 
and the rules of the state board of agriculture, and when such county or 
district society has held an annual exhibition in accordance with the three 
following sections, and made proper report to the state board, then, upon 
presentation to the county auditor, of a certificate from the president of 
the state board attested by the secretary thereof, that the laws of the 
state and the rules of the board have been complied with, the county 
auditor of each county wherein such agricultural societies arc organized, 
annually shall draw an order on the treasurer of the county in favor of 
the president of the county or district agricultural society for a sum 
equal to two cents to each inhabitant thereof, on the basis of the last pre­
vious national census. The total amount of such order shall not in rmy 
county exceed eight hundred dollars, and the treasurer of the county shall 
pay it." 

Inasmuch as you state in your letter that the Piketon society has been re­
ceiving all moneys levied for agricultural purposes up to the present time, in­
cluding the per capita tax, it must be assumed that it has in the past complied 
with the provisions of the foregoing statute and has received from the president 
of the state board the proper certificate entitling it to the payment of the funds 
so as aforesaid received by it. This being true and this society having first 
established its identity as the county agricultural society of Pike county, I in­
cline to the opinion that so long as it observes ani! follows the statutory require­
ments and obtains from the state board the proper certificate it may continue 
so to receive said money, but the certificate mentioned and defined in the fore­
going section is not continuing and does not serve to authorize but the one pay­
ment, as specified therein, and a succeeding section, viz., 9884, G. C., makes pro· 
visions for subsequent payments, as follows: 

"County and district societies annually shall publish a list of awards, 
and an abstract of the treasurer's account, in a newspaper of the district, 
and make a report of their proceedings during the year, and a synopsis 
of the awards for improvement in a1-,rriculture and household manufac­
tures, together with an abstract of the several flescriptions of tht'se im· 
provements; also make a report of the condition of agriculture in their 
county or district, which shall be made in accordance with the rules and 

3-Vol. III-A. G. 
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regulations of the state board of agriculture, and be forwarded to the 
state board at its annual meeting in January of each year. No subse­
quent paymeut shall be made from the county treasury unless a certificate 
be presented to the auditor, from the president of the state board, show­
ing that such reports have been made.'' 

It will be observed that the foregoing statute expressly provides that no 
subsequent payment shall be made from the county treasury unless a certificate 
be presented, from the president of the state board, showing that the reports 
named in the foregoing statute have been made. 

The letter from the state board to your county auditor, to which you refer 
and which purports to be an order or certificate from the state board to said 
auditor, is as follows: 

11 September 18, 1915. 

"HoN. L. B. EYLAR, County Auditor, Waverly, Ohio. 
1 1 DEAR SIR :-The records of this department show that the agricul­

tural society operating at Piketon, Ohio, is the legally recognized fair 
for Pike county, and you are instructed to pay to this society whatever 
funds there are for distribution in Pike county for fair purposes. 

1 1 Yours very truly, 
"(Signed) JOHN BEGGS, 

1 1 President. 
"(Signed) R. W. DUNLAP, . 

''Secretary.'' 

The foregoing falls very far short of the requirements for a certificate as 
provided in the section above quoted and your county auditor cannot legally 
pay any money thereon. 

If this society has complied with the requirements specified in said section 
9884, G. C., then, upon a proper certificate thereof from the president of the state 
board, your county auditor would be authorized to pay to said society the per 
capita money now in your county treasury for agricultural purposes. In this con­
nection, however, I desire to call your attention to the provisions of a supple­
mentary section to said section 9880, supra, as found in 106 Ohio laws, page 273, 
and which provides that: 

''·when thirty or more persons, residents of a county * " * * are 
organized into an independent agricultural society that has held annual 
fairs for agricultural advancement previous to January first, 1915, in a 
county wherein is located a county agricultural society, and when such 
independent society has held an annual exhibition in accordance with 
the three following sections, and made proper report to the state board, 
then, npon presentation to the county auditor of a certificate from the 
president of the state board attested by the secretary thereof, that the 
laws of Ohio and the rules of the board have been complied with, the 
county auditor o:t the county, if the fair board be residents' of one 
county, shall draw an order in favor of the president of the independent 
agricultural society for a sum equal to the amount paid to the county fair 
and the treasurer shall pay said order.'' 

Under the provisions of the foregoing supplementary statute, if the agricul­
tural society of Waverly has complied with the requirements of the sections here-
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tofore noted and receives from the president of the state board the certificate 
specified in said last named section, 011 presentation of said certificate to the 
county auditor it would be his duty to pay to said Waverly Agricultural Society 
a sum equal to the amount paid to the Piketon Agricultural Society. An inspec· 
tion of the records of the state board of agriculture shows, however, that no 
reports as required by law or any reports ha\'e ever been filed by the Agricul· 
tural Society of Waverly and until the law in this regard has been observed, I 
am unable to see upon what legal ground said society may claim the benefit of 
any county fund. 

Attached to your letter also are certified copies of an application made on 
January 13, 1913, by the Waverly society to your county commissioners to make 
a levy for its benefit of not to exceed one-tenth of a mill upon the taxable prop­
erty of the county as provided by section 9894, G. U., and a similar application 
of the date of March 15, 1915. Attached to these applications are certified copies 
of resolutions adopted by said board of county commissioners recognizing the 
Waverly society as the county agricultural society and entitled to receive the 
aid contemplated by section 9894, and requesting the state board of agriculture to 
direct that said society receive the per capita tax. 

You state in your letter that the Piketon society has heretofore received all 
funds levied for agricultural purposes in your county. You do not state, however, 
whether that society made application for a levy under said section 9894, or 
whether the levy was made on the application of the \Vaverly society, as herein­
before noted. 

Section 9894, G. C., provides as follows: 

"When a county or county agricultural society, owns or holds under 
a lease, real estate used as a site whereon to hold fairs, and the county 
agricultural society therein has control and management of such lands 
and buildings, for the purpose of encouraging agricultural fairs, the 
com1ty commissioners shall on the request of the agricultural society 
annually le\·y taxes of ~ot exceeding a tenth of one mill upon all taxable 
property of the county, but in no event to exceed the sum of one thou­
sand five hundred dollars, which sum shall be paid by the treasurer of 
the county to the treasurer of the agricultural society, upon an order 
from the county auditor duly issued therefor. Such commissioners shall 
pay out of the treasury any sum from money in the general fund not 
otherwise appropriated, in anticipation of such levy.'' 

A careful consideration of the provisions of the foregoing section convinces 
me that the county agricultural society therein authorized to apply for a county 
levy must be a society which has complied with all the provisions of law and has 
the official recognition of the state board of agriculture, and holds the certificate 
of said board for the per capita ·tax, under said section 9880. While there seems 
to be no express provision of law regulating the mode and manner by which the 
status of an agricultural society may be legally fixed, as the county agricultural 
society, yet the administration of the law as an entirety is inconsistent with any 
other procedure than to recognize as the county society the society adopted by the 
state board under the provisions of said section 9880, supra. 

I am also convinced that the application of a county society under the above 
statute, namely 9894, G. C., is, in connection with the other qualifications therein 
named, a jurisdictional matter and necessary to authorize the county commission­
ers to make the levy therein specified, and that a levy made upon the application 
of any society other than such county sol'iety is voi<l, and money paid under su!'h 
appropriation is illegally E>Xpended. 
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Upon these considerations I conclude that no money appropriated under the 
application of the Waverly society, made on March 15, 1915, can be expended in 
behalf of any agricultural society, and your county auditor should be directed to 
regard and treat such appropriation as wholly void. 

961. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION- SCHOOLS- TRANSPORTATION- WHERE IN 
RURAL SCHOOL DISTRICT AVERAGE DAILY ATTENDANCE WAS BE­
LOW TEN FOR PRECEDING YEAR, SUSPENSION FOLLOWED, AND 
PUPILS OF SAID DISTRICT ASSIGNED TO ANOTHER DISTRICT­
DUTY OF LOCAL BOARD OF EDUCATION TO PROVIDE TRANSPORTA­
TION FOR ONLY THOSE PUPILS RESIDING IN SAID SUSPENDED DIS­
TRICT WHO LIVE MORE THAN TWO MILES FROM SCHOOL TO WHICH 
THEY HAVE BEEN ASSIGNED. 

Where the a'l!erage daily attendance of a school in a rural school district was 
below ten for the preceding year and said school has been suspended by the 
board of education of said rural school district on the order of the board of 
education of the county school district directing such suspension and the pupils 
of said suspended district have been assigned to another school in the same rural 
district or to a public school in another district, it is the duty of said local board 
of education, under the provision of section 7731, G. C., as amended in 104 0. L., 
140, to provide transportation for those pupils only, residing in said suspended 
district, who live more than two miles from the school to which they are assigned. 

CoLUMBUS, Ouro, October 22, 1915. 

HoN. F. ]. STALTER, Prosecuting Attorney, Upper Sandusky, Ohio. 
DEAR Sm :-I have your letter under date of October 16th, which is as follows: 

''Section 7730, G. C., provides for the suspension of schools by the 
board of education. It also provides for the transportation of pupils. 

''In opinion number 1355, 1914, you hold that where a school is sus­
pended because attendance is below twelve (104 0. L., 139) and the 
board of education anne:xes territory to contiguous district the rule for 
transportation is 7731 and the board is only compelled to haul the pupils 
who live more than two miles. 

"Where the average daily attendance is below ten and the school of 
a rural district is suspended (104 and 105 0. L., 398) and the board of 
education assigns the pupils of said district to another school in the same 
rural district but said territory of said suspended district is not anne:xed 
to another district does the rule then for transportation as provided in 
7730 apply or the rule for transportation as provided in section 7731 
apply1" 

Section 7730, G. C., as amended in 106 0. L., 398 provides in part as follows: 

''The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
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such su~pension the board in ~ucb village school district may provide, and 
in such rural school district shall provide, for the conveyance of pupils 
attending such schools, to a public school in the rural or village district, 
or to a ]mhlic school in another district.'' 

"Under thl' ahon' provision of the statute the boar<l of efluca.tion of a rural or 
village school district may, in the exercise of its discretion, suspend any or all of 
the schools of its district. 

When the board of education of a rural school district suspends a school in 
its district, under authority of said provision of said statute, and transfers the 
pupils of said suspended school to another public school in its district or to a public 
school in another school district, it becomes the duty of such board to provide 
conveyance for the pupils of said suspended district to the school or schools to 
which they are transferred. 

It will be observed that the legislature in amending section 7730, G. C., as 
found in 104 0. L., 139, carried the above provisions of said statute into the 
amendment ·without change. It follows, therefore, that the authority of the 
board of education of a rural school district to suspend a school in its district 
and to transfer the pupils to another school, and the duty of said board to pro· 
vide transportation for such pupils is the same under said provisions of section 
7730, G. C., as found in both of its amended for1ns. 

Said section as amended in 106 0. L., further provides: 

"When the average daily attendance of any school for the preceding 
year has been below ten, such school shall be suspeniled and the pupils 
transferred to another school or schools when directed to do so by the 
county board of education.'' 

Under provision of said statute as amended in 104 0. L., it was made the 
duty of the local board of eclucation to suspend a school in its district and trans­
fer the pupils to another school or schools as said board might direct, when the 
average daily attendance of such school for the preceding year was below 
twelve. 

It will be observed that while the amended provision of the statute, as 
above quoted, changes the corresponding provision of said statute as amended 
in 104 0. L., by reducing the minimum average daily attendance from twelve 
to ten and vests in the board of education of the county school district the dis­
cretion to direct the suspension of a school when the average daily attendance 
for the preceding year has been below ten, said changes, in so far as the question 
of the authority or duty of the local board of education to provide for the trans· 
portation of the pupils is concerned, are not material. 

In the opinion referred to in your inquiry, rendered by my predecessor, Hon. 
Timothy S. Hogan, to Hon. Allen T. Williamson, prosecuting attorney of Wash­
ington county, under date of December 31, 1914, the question asked by Mr. 
Williamson was as follows: 

"Under sections 7730 and 7731, General Code, where a school bas 
been suspended because the average daily attendance during the preced· 
ing school year was less than twelve, and the territory comprising said 
district bas been annexed to contiguous districts, is the board of educa· 
tion compelled to transport all pupils within the suspended district regard· 
less of the distance they may reside from the school to which they are 
assigned, or is the board required to transport only those pupils residing 
in such suspended district where they live more than two miles from the 
school to which they are assigned?'' 
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After quoting the provisions of sections 7730 and 7731, G. C., as amended in 
104 0. L., at pages 139 and 140, and as then in force, Mr. Hogan observed ·that 
under the provisions of said section 7730, G. C., no reference is made relating to 
or requiring conveyance when a school is suspended because the average daily 
attendance of such school for the preceding year was below twelve, and that the 
provision as to conveyance in said section relates only to the suspension of a 
school by a board of education in the exercise of its discretion under authority 
of the provision contained in the first part of said statute. 

Reference was made to the provision of section 7731, G. C., in the following 
language: 

''Said section 7731 provides in effect that in all rural or village 
school districts, where pupils live more than two miles from the nearest 
school the board of education shall provide transportation for such 
pupils to and from such schools and that transportation for pupils living 
less than two miles from the school house by the most direct public high­
way shall be optional with the board of education.'' 

In conclusion it was held that when a school has been suspended because the 
average daily attendance for the preceding year was less than twelve, and the 
territory comprising said district has been annexed to a contiguous district, the 
board of education is compelled to furnish transportation to the pupils of such 
suspended district in accordance with the requirements of section 7731, G. C. In 
other words, such board is required to furnish transportation only to those pupils 
residing in such suspended district, who live more than two miles from the 
school to which they are assigned. 

I concur in said opinion as I think it affords the proper construction of the 
provisions of section 7730, G. C., as founcl in both of its amended forms when 
taken in connection with the provisions of section 7731, G. C., and lays down the 
correct rule to be applied in determining the liability of the board of education 
of a rural or village school district to furnish transportation to pupils where a 
school of such district is suspended on the order of the county board of education 
acting under the above provision of section 7731, G. C., as amended in 106 0. L. 

While in the case under consideration in said opinion it appears that after 
the suspension of the school in question the territory of the suspended school 
district was annexed to contiguous districts, it is evident that this fact was not 
material to the conclusion therein reached. 

I am of the opinion therefore in answer to your question that, where the 
average daily attendance of a school in a rural school district was below ten for 
the preceding year and said school has been suspended by the board of education 
of said rural school district on the order of the board of education of the county 
school district directing such suspension, and the pupils of said suspended dis­
trict have been assigned to another school in the same rural district or to a pub­
lic school in another district, it is the duty of said local board of education, 
under the provision of section 7731, G. C., as amended in 104 0. L., 140, to pro­
vide transpo.rtation for those pupils only, residing in said suspended district, 
who live more than two miles from the school to which they are assigned. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttor11ey General. 



ATTORl'."'EY GENERAL. 2087 

962. 

BOARD OF ED"UCATION-8CHOOL HO"USE ERECTED "UPON LEASED LAND 
IS WITHIN RL'LE OF LAW APPLICABLE TO TRADE FIXTURES AND 
MAY BE REMOVED BY SAID BOARD BEFORE EXPIRATION OF ITS 
LEASE. 

A school house erected by a board of educatio1~ upo1~ leased land is within the 
rule of low which controls as to trade fixtures and may be removed by said board 
before the expiratioJ£ of its lease. Wittemeyer v. The Board of Education of 
Brooklyn, 10 C. C., 119. 

COLUMBUS, OHIO, October 22, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-I have your letter of October 2, 1915, as follows: 

"On the lOth uay of January, 1862, a contract was entered into be­
tween the board of education of Chesterfield township, Fulton county, 
Ohio, and George P. Clark of same place. The contract reads as follows: 

" 'Article of agreement made this lOth day of January, 1862, by and 
between the board of education of Chesterfield township, Fulton county, 
Ohio, and George P. Clark of same place. 

'' 'The said George P. Clark hereby agrees to lease for the time the 
said board of education shall desire to use it the (description of land), 
for the sum of ten dollars, the receipt of whlch is hereby acknowwdged, 
for a school house site. To have and to hold said premises with the appur­
tenances unto the said board of education and their successors in office 
during the occupancy of s~id premises by said board of education. 

" 'ATTEST: 
'' 'A. C. HOUGH, 
" 'D. C. GILLIS.' 

" 'GEORGE P. CLARK. 

''QUERY: The board of euucation under the terms of this lease 
wishes to remove the school building which stands upon the above men­
tioned land. Can it dispose of the building at public sale before returning 
the land to the owned'' 

While your letter does not so state, it will be assumed that the school building 
in question was erected subsequent to the making of the contract aforesaid, 
upon the lands therein described, by the board of eduction named in said con­
tract. 

It is a familiar rule of the law that whatever becomes fixed to the realty 
thereby becomes accessory to the freehold and cannot be severed therefrom with­
out the consent of the owner of the realty. In other words, personal property 
which becomes fixed to realty thereby loses its character as. personal property antl 
becomes realty and cannot be severed therefrom without the consent of the 
owner, or under some express agreement whereby it is to be removed at the end 
of the term of the lease. In the case presented, there being no such conclition in 
the contract, and the school building in question being affixed to the land, it 
cannot be removed without the con~ent of the owner of the realty, unless it 
comes within some exception to the general rule above stated, 
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There are four exceptions to t~is general rule as follows: 

'' 1. .Additions made by the tenant in the aid of his trade, called 
'trade fixtures.' 

'' 2. .Additions for ornament or more convenient use of the premises. 
'' 3. .Additions made under contract with right of removal. 
'' 4. .Additions removable by statute. 

'
1 19 Cyc. 1065.'' 

The only exception to said rule which may be applied in this case is that 
which is recognized in favor of what is termed ''trade fixtures.'' .As to such 
fixtures, although they may be securely fastened to the realty, they continue as 
the personal property of the lessee and may be removed by him at the end of the 
term of the lease, if such removal can be effected without material injury to the 
freehold. 

It is said by the court in 142 U. S., 416, that: 

"Whatever is affixed to the land for the purposes of trade, whether 
it be made of brick or wood, is removable at the end of the term. In­
deed, it is difficult to conceive that any fixture, however solid, permanent 
or closely attached to realty, placed there for the sole purposes of trade, 
may not be removed at the end of the term.'' · 

It was held.in ·wagner v. Railroad Company, 22 0. S., 563, that:. 

"Stone piers built by a railroad company as a part of its railroad, on 
lands over which it has acquired the right-of-way for its road, do not, 
though firmly imbedded in the earth, become the property of the owner of 
the lands as a part of the realty and, on the purpose of completing the 
railroad being abandoned, the company may remove such structures as 
personal property.'' 

The courts are extremely liberal in their interpretation of what constitutes 
''trade fixtures'' and in their application of the rights of the tenant to remove 
the same at the end of his term. It is observed by Ewell on Fixtures, page 157, 
that: 

''In determining what is a trade within the meaning of the rule in ques­
tion, the word is not used in a strict and literal signification but in a very 
liberal sense, and has been extended to include various occupations having 
an affinity or resemblance to trade, though hardly included in the usual 
definitions of that term.'' 

The references above noted are made by way of explanation to the observa­
tions of the court in the case of Wittenmeyer v. The Board of Education of 
Brooklyn, Ohio, 10 C. C., 119, wherein it is held: 

''.A building erected upon leased land by a lessee for use as a school 
house is, as to the right of remoYal, governed by the same rules of law 
which govern in the case of buildings erected by a lessee for the purposes 
of trade.'' 

Without attempting to quote in full the remarks of the court in this case, it 
is sufficient to say that it is there held that the board of education, as lessees, 
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had the right to remove a school building which it had erected upon the premises 
leased because the same, as a trade fixture, came within that exception to the 
general law. 

I therefore hold, upon the authority of this case, that under the agreement 
aforesaid the board of education may remove said building, but if it desires to 
dispose of the same at public sale, such sale and remo,·al should be made before 
it surrenders the land to the lessor. 

9.63. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDT:"CATIOX-PRINUIPAL OR TEACHER IX Pl:"BLIC SCHOOL 
IS EMPLOYED FROM DATE OF ACCEPTANCE OF APPOINTMENT BY 
BOARD AND FOR FULL TER~f FOR WHICH SUCH APPOINT}.fENT 
IS MADE~CANNOT TIIEN ACT AS SALES AGEXT J<'OR SCHOOL TEXT 
BOOKS WIDCH ARE FILED WITH SUPERINTENDENT OF PUBLIC IN­
STRUCTION. 

A principal or teacher in a public school is employed within the meaning of the 
provision of section 7718, G. C., from the date of his acceptance of his appointment 
by the board of education of the school district and for the full term for which 
such appointment is made. 

CoLUMBus, Oaro, October 23, 1915. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-I have your letter of October 18, 1915, which is as follows: 

"Under Sec. 7718, of the General Code, no superintendent, supervisor, 
principal or teacher employed by any board of education in the state 
shall act as saleB agent for any firm or corporation whose school text 
books are filed with the superintendent of public instruction as provided 
by l,aw. 

"Qliery: As applied to this section, is a teacher or principal who 
was hired in June, but whose services are to begin September 1st follow­
ing, considered as an employe of the board of education from the date on 
which he was hired to September 1st 7 

"In other words, is a teacher or principal considered as 'employed' 
only during the months for whirh he is paid to tea!!h or is he also consid­
ered as 'employed' during the interregnum from the datr on which his 
contract is made to the· date when his services actually begin g'' 

Section 7718, G. C., as amended in 106 0. L., 447, provides as follows: 

''A superintendent, supervisor, principal or teacher employed by any 
board of education in the state shall not act as sales agent, either directly 
or indirectly, for any person, firm or corporation whose school text books 
are filed with the superintendent of public instruction as provided by law, 
or for school apparatus or equipment of any kind for use in the public 
schools of the state. A violation of this provision shall work a forfeiture 
of their certificates to teach in the public schools of Ohio.'' 

Under provision of section 7690, G. C., each board of education may appoint 



2090 ANNUAL REPORT 

a superintendent of the public schools of its district and fix his salary. Section 
7702, G. C., provides in part: 

"The board of education in each city school rlistrict at a regular 
meeting, between May 1st and August 31st, shall appoint a suitable person 
to act as superintendent of the public schools of the district, for a term 
not longer than five school years, beginning within four months of such 
appointment and ending on the 31st day of August.'' 

Section 7703, G. C., provides that: 

"Upon his acceptance of the appointment, such superintendent, sub­
ject to the approval and confirmation of the board, may appoint all the 
teachers, and for cause suspend any person thus appointed until the 
board or a committee thereof considers such suspension, but no one shall 
be dismissed by the board except as provided in section 7701. '' 

. This section further provides that any city board of education, upon a three· 
fourths vote of its full membership, may re-employ any teacher whom the super­
intendent refuses to appoint. 

Section 7701, G. C., provides that each board may dismiss any appointee or 
teacher for inefficiency, neglect of duty, immorality or improper conduct, but no 
teacher shall be dismissed by a board unless the charges are first reduced to writ­
ing and an opportunity be first given for defense before the board, or a com­
mittee thereof, and a majority of the full membership of the board vote upon roll 
call in favor of such dismissal. 

Section 7705, G. C., 104 0. L., 133, provides: 

''The board of education of each village and rural school district, shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date of 
appointment. The local board shall employ no teacher for any school 
unless such teacher is nominated therefor by the district superintendent 
of the supervision district in which such school is located except by a 
majority vote. In all high schools and consolidated schools one of the 
teachers shall be designated by the board as principal and shall be the 
administrative head of such school.'' 

Section 7699, G. C., provides: 

"Upon the appointment of any person to any position under the con­
trol of the board of education, the clerk promptly must notify such per­
son verbally or in writing of his appointment, the conditions thereof, 
and request and secure from him within a reasonable time to be deter­
mined by the board, his acceptance or rejection of such appointment. 
An acceptance of it within the time thus determined shall constitute a 
contract binding both parties thereto until such time as it may be dis­
solved, expires, or the appointee be dismissed for cause." 

It seems clear to my mind that under the provisions of section 7699, G. C., 
taken in connection with the above provisions of the statutes authorizing the 
employment of a superintendent, principal or teacher, such employment dates from 
the acceptance of the appointment of such superintendent, principal or teacher by 
the board of education of the school district and under the provision of section 



ATTOR:t-.~Y GENERAL. 2091 

7718, G. C., as above quoted, said superintendent, principal or teacher may not act 
as a sales agent, either directly or indirectly, for any person, firm or corporation 
whose school text books are filed with the superintendent of public instruction, 
as provided by law, or for school apparatus or equipment of any kind for use in 
the public schools of the state during such employment. 

I am of the opinion therefore, in answer to your question, that a principal or 
teacher is employed within the meaning of the provision of said section 7718, 
G. C., from the date of his acceptance of his appointment by the board of educa­
tion of the school district and for the full term for which such appointment is 
made. 

964. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COUNTY CO:M:MISSIONERs--.ALLOW ANCE OF BILLS FOR TREATMENT OF 
RABIES IS DISCRETIONARY WITH SUCH BOARD. 

The allowance of an account presented to a board of county commissioners 
under the provisions of section 5852, G. C., is discretionary with said board. 

CoLUMBus, OHIO, October 23, 1915. 

HoN. JoHN M. MARKLEY, Prosecuting Attorney, Georgetown, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your request for an opinion 

relative to the payment of a bill for medical services incurred on account of being 
bitten by a dog afflicted with rabies, your letter being as follows: 

"Sometime ago a man and his children, living in this county, were 
bitten by a dog afflicted with rabies. They took treatment at Colum­
bus and sometime ago presented to the commissioners of this county 
bills for said treatment aggregating $500.00. These bills are presented 
under sections 5851 and 5852 of the General Code of Ohio. 

''Upon the authority of Attorney General .Hogan's opinion as found 
at page 1163 of the attorney general's report of the year 1913, I have 
advised the commissioners that the question of payment of these bills 
is purely discretionary with them. The parties presenting the bills are 
reputed to be worth from ten to fifteen thousand dollars. 

"Kindly advise me at once whether they are within their rights 
in refusing to pay these bills. '' 

Section 5852 of the General Code, which provides for the payment of the 
claims to which you refer, is as follows: 

''The county commissioners not later than the third regular meeting, 
after it is so presented, shall examine such account, and, if found in 
whole or part correct and just, may order the payment thereof in whole 
or in part, out of the general fund of the county; but a person shall 
not receive for one injury a sum exceeding five hundred dollars." 

The section above quoted is a part of an act passed April 9, 1908, entitled 
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"An act to provide for the protection of persons injured by a mad dog" and is 
found in Vol. 99, 0. L., page 82. That portion of the original act which now 
appears in the section aboYe quoted provided as follows: 

''The county commissioners shall within a reasonable time, and not 
later than the third regular meeting after the presentation of said verified 
account as aforesaid, examine the same, and, if found in whole or in part 
correct and just, may i11 their discretion order the payment thereof, or 
such parts as they may have found in their judgment correct and just, to 
be paid out of the general fund of the county; but no person .shall receive 
for any one injury under this act a sum exceeding five hundred dollars.'' 

In yo_ur letter you state that upon the authority of Attorney General Hogan's 
opinion, found at page 1163 of the attorney general's report of the year 1913, you 
have advised the commissioners that the payments of the bills in the case under 
consideration is purely discretionary. 

It is sufficient to say that I am in harmony with said opinion and hold that 
the payment of such claims, under the provision of said section 5852 as above 
quoted, is discretionary with the board of county commissioners. This conclusion 
is reached because: (1) The language of said section 5852 authorizing such pay­
ment is ordinarily to be construed as permissive, and (2) because said law in its 
original form, as hereinbefore quoted, expressly provided that the commissioners 
"in their discretio11" may order the payment thereof. The revision of this law by 
the codifying commission and the omission of the phrase just quoted, when con­
sidered in connection with the law as it now stands, does not make it manifest 
that the legislature intended any change in its application or construction in this 
regard. 

It follows, therefore, under the familiar rules of interpretation of revised 
laws that the same construction must be given this law now as obtained before 
its revision. State v. Wiehle, 78 0. S., 41, and cases there cited. 

Upon these considerations I therefore hold that the payment of claims under 
section 5852, supra, is within the discretion of the board of county commissioners. 

965. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDUCATION-COMPULSORY EDUCATION LAW-BOY BE­
TWEEN AGES OF FOURTEEN YEARS AND FIFTEEN YEARS WHO HAS 
PASSED FIFTH GRADE AND WHO NEGLECTS TO ATTEND SCHOOL 
BUT INSTEAD ASSISTS HIS FATHER ON FARM SHOULD BE DISPOSED 
OF UNDER PROVISIONS OF SECTION 7773, G. C.-MATTER ADJUSTED 
OUT OF COURT IF POSSIBLE. 

Case of boy between age of fourteen and fifteen years who has passed th~ 
fifth grade, and who neglects to attend school, but instead thereof assists his­
father on the farm, should be disposed of under provisions of section 7773, G. C., 
as amended, 104 0. L., 233. A case of the kind under consideration should only 
be taken into the courts as a last resort. 

CoLUMBus, OHIO, October 23, 1915. 

HoN. FRANK W. MILLER; Superintendent of Public Instruction, Columbus, Ohio. 
DEAR SIR :-Permit me to acknowledge the receipt of your request for an 



ATTORNEY GE!I.'ERA.L. 2093 

opinion on the question of compulsory attendance at school of a boy between the 
ages of fourteen and fifteen years, under conditions described in your letter, which 
is as follows: 

''A boy who is between the ages of fourteen and fifteen years is help· 
ing his father on his farm. Can the boy, who has completed the work in 
the fifth grade, be compelled to go to school9 

"Can a fine or prison sentence be imposed upon either the father or 
the boy for refusing to attend school1 

"If no fine can be imposed upon either father or son, what means 
could be adopted to force the son to go to school1" 

Section 7768, of the General Code, 103 0. L., 902, is as follows: 

''Every child between the ages of eight and fifteen years, if a male, 
or between the ages of eight and sixteen years, if a female, aml every 
male child between the ages of fifteen and sixteen not engaged in some 
regular employment, who is an habitual truant from school, or who ab­
sents itself habitually from school, or who, while in attendance at any 
public, private or parochial school, is incorrigible, vicious or immoral in 
conduct, or who habitually wanders about the streets and public places 
during school hours having no business or lawful occupation, or violates 
any of the provisions of this act, shall be deemed a delinquent child, and 
shall be subject to the provisions of law relating to delinquent children.'' 

The section just quoted fixes the status of truants as delinquent children and 
brings them within the jurisdiction of the juvenile court. However, in my mind, 
in the absence of a showing to the effect that the boy referred to rebelled against 
attending school, it would do violence to reason to assume that he was in any 
sense a truant as contemplated by the statute, especially when we find him at 
home assisting his father on the farm. In order to bring the matter under the 
jurisdiction of the juvenile court as suggested by you personally, it would be 
necessary to make a showing of delinquency, and then follow up that feature of 
the case by showing that the delinquency was aided, caused, abetted, induced, 
encouraged or contributed to by the father, before he could be held liable therefor 
in juvenile court. 

However, if the child be willing to attend school and he is prevented from 
so doing by the father, then complaint made to the juvenile court under the pro­
visions of section 1654 of the General Code, on the ground that such action tended 
to cause delinquency, woulcl in all probability result in an order of the court 
which would result in the school attendance rcquiretl by section 7763 of the Gen­
eral Code, 104 0. L., 232, which is as follows: 

''Every parent, guardian or other person having charge of any child 
between the ages of eight ancl fifteen years of age if a male, ancl sixteen 
years of age, if a female, must send such child to a public, private or 
parochial school, for the full time that the school attended is in session, 
which shall in no case be for less than twenty-eight weeks. Such attend­
ance must begin within the first week of the school term, unless the child 
is excused therefrom by the superintendent of the public schools, or by 
the principal of the private or parochial school, upon satisfactory showing 
either that the bodily or mental condition of the child cloes not permit 
of its attendance at school, or that the child is being instructed at home 
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by a person qualified, in the opinion of such superintendent or clerk, as 
the case may be, to teach the branches named in the next preceding sec­
tion.'' 

My predecessor, Mr. Hogan, dealt with this same question in opinion No. 611, 
to be found in volume II of the 1913 report of the attorney general, at page 1588, 
which opinion was addressed to Ron. David H. James, city solicitor, Martins 
Ferry, Ohio, and I suggest that it be considered by you in connection with the 
question under consideration. 

In the opinion referred to Mr. Hogan directed attention to section 12983 of 
the General Code, which is a general provision relative to violations of the com­
pulsory education law,. and the reference is pertinent here in view of the fact 
that no penalty is provided in section 12977 which will apply to a boy who is 
between the ages of fourteen and sixteen years, and, as in this case, has passed 
a satisfactory fifth grade test. 

Section 7773 of the General Code, as amended 104 0. L., 233, is as follows: 

''On the request of the superintendent of schools or the board of 
education or when it otherwise comes to his notice, the truant officer shall 
examine into any case of truancy within his district, and warn the truant 
and his parents, guardian or other person in charge, in writing, of the 
final consequence of truancy if persisted in. When any child between the 
age of eight and fifteen years, or between the ages of fifteen and sixteen 
years, in violation of the provisions of this chapter is not regularly em­
ployed and is not attending school, the truant officer shall notify the 
parent, guardian or other person in charge of such child, of the fact, and 
require such parent, guardian or other person in charge, to cause the child 
to attend some recognized school within two days from the date of the 
notice; and it shall be the duty of the parent, guardian or other person 
in charge of the child so to cause its attendance at some recognized 
school. Upon failure to do so, the truant officer shall make complaint 
against the parent, guardian or other person in charge of the· child, in any 
court of competent jurisdiction in the city, village or rural district in 
which the offense occurred for such failure.'' 

It is my opinion in the case presented that every effort should be exerted to 
the end of adjusting the matter without resorting to the courts, and if unable 
to induce the attendance of the boy at school, action may be taken as provided 
in section 7773, G. C., as amended supra. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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966. 

APPROVAL OF Bmm, ROBERT X. W~ID, DIVISIOX EXGIXEER, STATE 
HIGHWAY DEPARTMENT. 

CoLUMBUS, OHIO, October 23, 1915. 

HoN. CLINTON CowEN, State Highu'lJy Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 21, 1915, transmitting to 

me for examination bond of illr. Robert X. Waid, recently appointed di"ision 
engineer in the state highway department. 

I find that fhis bond has been drawn substantially in accordance with the 
suggestions made to you in opinion No. 940 of this department, rendered October 
16, 1915, and I am therefore returning to you the bond in question with my ap­
proval as to fo·rm endorsed thereon. 

967. 

Respectfully, 
EDWARD c. TURNER, 

Attorney Getteral. 

INDUSTRIAL COMMISSION-SECRETARY APPOINTED UNDER PROVI­
SIONS OF SECTION 871-14, G. C.-BEING ONE OF TWO SECRETARIES, 
IN UNCLASSIFIED SERVICE OF CIVIL SERVICE-MAY BE REMOVED 
AT PLEASURE OF INDUSTRIAL COMMISSION. 

A secretary appointed by the industrial commission under the provisions of 
section 871-14, G. C., 103 0. L., 99, and being one of the two secretaries in the 
unclassified service as provided hy paragraph 8 of section 486-8, G. C., 106 0. L., 
405, may be removed by said commission at its pleasure. 

CoLUMBUS, OHIO, October 25, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! have your letter of October 22d, in which you make the fol­

lowing statement and inquiry: 

"Would like your opinion on the status of Lloyd Teeters, assistant 
secretary to our commission. Mr. Teeters has held this position for a year 
or so, having been appointed by the old board. Do we have to take action 
to remove him if we so desire, or is his position such that automatically 
under the new law it will be necessary to reappoint or fill. Under the 
new civil service law his position is exempt." 

The authority to appoint and to remove the secretary in question is found 
in section 14 of the act creating the industrial commission of Ohio, found on page 
95, et seq., Vol. 103, 0. L. Said section is now section 871·14, G. C., and provides 
:is follows: 

"The commiSSIOn is authorized and empowered to employ,. promote 
and remove a secretary, or secretaries, deputies, clerks, stenographers, and 
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other assistants, as needed; to fix their compensation, and to assign to 
them theiP duties. Such employments and compensation to be first ap­
proved by tEe governor." 

You state in your letter that said secretary is not under the protection of 
the civil service law and in connection with that statement I learn from you 
further that he is one of the two secretaries specified in paragraph 8 of section 
486-8, 106 o: L., 405, and the position held by him therefore is in the unclassified 
service. This being so and the law under which he was· appointed not fixing 
any term or tenure of office, there is nothing to limit or qualify its provisions 
which empower you to appoint, promote and remove a secretary, which in effect 
makes such appointment and removal a matter subject entirely to your will and 
pleasure, the appointment, however, being subject to the approval of the governor. 

While there is full authority under the statute .quoted to authorize you to 
remove the secretary in question, yet the. fact as before observed that no term 
of service is fixed by law in his case is sufficient in itself to authorize his re­
moval. In other words, the rule would apply which makes the power to remove 
incident to the power to appoint in cases where no tenure of office is fixed. 

I know of no law that automatically or in any other way relates to the posi· 
tion in question except the provisions of the civil service law above quoted. 

In answer, therefore, to your inquiries I can only say that said secretary may 
retain his position until removed by your commission, which removal may be 
made by you upon your own motion and at your pleasure. 

968 .. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

DISAPPROVAL OF LEASES OF CERTAIN CANAL AND RESERVOIR LANDS 
-NO PLAT ATTACHED TO LEASE. 

CoLUMBUS, OHIO, October 25, 1915. 

RoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 20, 1915, transmitting to 

me for examination the following leases of canal land and reservoir land: 

'' Valuation. 
"Clifford Fling, canal lands at Nelsonville--------------------- $1,000 00 

Harry C. Mansfield, reservoir land at Indian lake ________ ._____ 200 00 
C. L. McLaughlin, canal lands at Newark--------------------- 1,000 00" 

It is recited in the body of each one of these leases that a plat of the lands 
leased is attached to and made a part of the lease, but I find upon an examina­
tion of the leases that no plat is attached. I am therefore returning these leases 
without my approval. 

Respectfully, 
EDWARD c. TURNER, 

Attorne:y General. 
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969. 

APPROVAL OF LEASES FOR CERTAIX CAXAL AND RESERVOIR LA::-.'TIS. 

CoLUMBUS, OHIO, October 25, 1915. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 20, 1915, transmitting to 

me for examination the following leases of canal and reservoir lands: 

"Valuation. 
"Samuel VanVoorhis, canal lands at Newark ___________________ $4,166 66 

The Quaker Oats Co., canal lands at Akron------------------- 4,166 GG 
John Brady, canal lands at Akron ____________________________ 2,000 00 

John Brady, canal lands at Akron____________________________ 1,000 00 

Geo. S. and Carrie E. Hughes, canal lands at Newark__________ 1,333 33 
E. R. Haines, lands at Loramie reservoir ____________ --------- 200 00 
J. M. Brucken, lands at Loramie reservoir____________________ 200 00 
Dr. F. W. Everest, lands at Loramie reservoir_________________ 200 00 
Henry Conkle, canal lands at Logan__________________________ 200 00 
J. M. Conkle, canal lands at Logan___________________________ 133 33 
J. M. Conkle, canal lands at Logan___________________________ 100 00 

H. H. Conkle, canal lands at Logan--------------------------- 133 33 
W. R. Reese, lands at Buckeye lake-------------------------- 100 00. 
L. H. Weirauch, canal lands at TroY------------------------- 333 33 
Frank P. and Nora B. Corbett, canal lands in Franklin county_ 350 00" 

I find these leases to be in regular form and am therefore returning the same 
with my approval endorsed th~reon. 

970. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

OHIO STATE SANA'fORIUM-SUPERINTENDENT MAY ACCEPT PAY­
MENTS REQUIRED BY LAW FRG::\1 APPLICANTS FOR ADMISSION TO 
OR INMATES IN SUCH INSTITUTION-WHEN SUPERINTENDENT RE­
PORTS APPLICANT OR INMATE NOT FINANCIALLY ABLE TO PAY 
AMOUNT FIXED BY LAW, IT IS DGTY OF BOAHD OF STATE CHARI· 
TIES TO INVESTIGATE SUCH CASE. 

Applicants for admission to or inmates of the Ohio state sanatorium may pay 
the amount fixed by law under section 2068, G. C., as amended, to the superin-
tendent of the sanatorium. · 

Board of state charities is only required to make investigation of such cases 
as may be reported by the superintendent for reasons provided by law. 

Sections 1815-13, 1815-14 and 1815-15, G. C., are to be read in connection with 
section 1815-9, G. C. 

CoLUMBus, OHIO, October Zl, 1915. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN:-Permit me to acknowledge the receipt of your request for an 

opinion, which is as folloWB: 
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"September 8, 1915. 

"Dear Sir:-At a meeting of our board last night we considered the 
relation of house bill No. 154 to senate bill No. 297, which appear on 
pages 558 and 500, respectively, of Ohio Laws, 106. 

"You will note that the first mentioned act was filed in the office 
of the secretary of state one day after the other was filed. 

''Section 2068, as ameniled, provides for the advance payment of 
five dollars each week by patients at the state sanatorium, seemingly in­
tended to those who volunteer to do so. 

"Section 1815-13 seems to imply that it is the duty of this board to 
make collections for the support of all patients, whether receiveil at the 
institution on voluntary agreement to pay, or upon order to pay after in­
vestigation by agents of this board. 

"It seems to be very definite from the terms of senate bill X o. 297, 
that the board of state charities cannot receive funds except as provided in 
sections 1352-5 ani! 1653, unless you hold that house bill No. ·154, because 
of later legal enactment takes precedence over senate bill No. 297. 

''Further, section 1816 seeks to make certain c.hanges in the prac­
tice, common for many years, in regard to incidental and other expenses 
of inmates of state institutions. 

"We desire to ascertain from you the following: 
'' 1. Have officers of the state sanatorium the right, or is it their 

duty to accept payments under section 2068? 
'' 2. If you hold that they have no such right or duty, and inasmuch 

as it seems desirable in some cases to secure payment in advance, would 
it be legal or practicable for the treasurer of state to designate some of­
ficer of the said institution to art as agent for him in making advance col­
lections each week' 

'' 3. If either of the above are not possible, has the state by cer­
tification to the treasurer of state by this board through the office of the 
auditor of state the right to render bills in advance of service rendered 
to carry out the provisions of section 2068? 

'' 4. Do you consider the provisions of section 1815-9, in regard to 
liability for support, to apply to house bill No. 1549 If this section does 
not apply, in what manner can you construe the expression: 'Person 
legally responsible for his support,' as found in sections 1815-13 and 
1815-1H 

'' 5. If house bill No. 154 is construed as amending or repealing cer­
tain portions of senate bill No. 297, please set forth as fully as possible 
the extent to which the latter act repudiates or changes the provisions of 
the former. 

"Inasmuch as these acts are already in effect, but we have not been 
able to satisfactorily reconcile the same to some of the seeming conflicts 
either before or at the meeting of the board, it is important that as early 
a reply as possible be made, consistent with a thorough study of the 
whole situation. "Yours very truly, 

"H. H. SHIRER, Secretary." 

Section 2068 of the General Code, as amended, page 558 of 106 Ohio Laws, 
is as follows: 

''Any citizen of this state of more than seven years of age, suffering 
from pulmonary tuberculosis in the incipient or early stage, as deter-
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mined by the superintendent, may be admitted to the sanatorium upon 
payment in advance of five dollars each week, which charge shall fully 
cover all expenses for medical treatment, medicine, nursing, board, lodg· 
ing and laundry. Payment for the support of patients in the sanatorium 
shall be made in accordance with the provisions of section 1815-13, 1815·14, 
and 1815-15 of the General Code.'' 

Sections 1815·13, 1815-14 and 1815-15, which are supplemental provisions to 
be found on page 559 of 106 Ohio Laws, are as follows: 

''See. 1815-13. It shall be the duty of the ·board of state charities to 
make collections for the support of patients at the Ohio state sanatorium. 
When the superintendent of the Ohio state sanatorium shall report to the 
board of state charities that an applicant for admission to or an inmate 
of that institution or any person legally responsible for his support is not 
financially able to pay the amount fixed by section 2068 of the General 
Uode, it shall be the duty of the board of state charities by. its author· 
ized agents to make a thorough investigation as is provided by law for 
such investigations in other institutions. 

"Sec. 1815-14. If after the investigation provided in the next pre· 
ceding section it shall be found that said applicant or inmate or any per· 
son legally responsible for his support is unable to pay the amount fixed 
by law, said board of state charities shall determine what amount, if any, 
said applicant or inmate or any person legally responsible for his sup· 
port shall pay. The difference between the amount so determined and 
the amount fixed by section 2068 of the General Code shall be paid by the 
county in which said applicant or patient has a iegal residence. The 
.amount so determined to be paid by the county shall be paid from the 
poor fund on the order of the county commissioners.'' 

"Sec. 1815-15. No county that is maintaining a county tuberculosis 
hospital or has joined in the erection or maintenance of a district tuber· 
culosis hospital or has contracted with the proper authorities of a county, 
district or municipal tuberculosis hospital for the care and treatment 
of re&idents of that county suffering from tuberculosis shall be compelled 
to support patients in the Ohio state sanatorium, but the county com· 
missioners of any such county may agree to support or aid in the sup­
port of a resident of that comity in the Ohio state sanatorium.'' 

To arrive at a proper solution of the questions propounded it will be neces­
sary to review briefly the history of the law with reference to the duties cast on 
the board of state charities to investigate as to the financial condition of inmates 
of benevolent institutions of the state, and also as to the financial condition of 
those persons liable for their support. 

Prior to the enactment of house bill No. 108 (sections 1815 to 1815-10 of the 
General Code), to be found at page 157 of the 101 0. L., inmates of benevolent 
institutions were maintained by the state as a general proposition. 

House bill 108, referred to above, had for its purpose the inauguration of a 
plan whereby either the estate of the inmate or other person liable for his sup­
port should be charged for said support not to exceed a fixed maximum amount. 

~achinery was provided for the carrying out of the purpose of the act by 
providing that the board of state charities, through its authorized agents, should 
conduct the necessary investigations so that the information as to the financial 
conditions of the inmates or persons liable for their support might be available 
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as the basis of an order for payment for support either from the estate of the 
inmate or by some other person liable for his support. Upon receipt of a copy 
of the order the proper superintendent was charged with the duty of collecting 
the amount fixed in the order. 

Section 2068 of the General Code, as amended, supra, provides for the pay­
ment i11 adva11ce of five dollars per week as a condition for the admission of a 
patient to the Ohio state sanatorium, and your first question is as to the right or 
duty of the officers of the sanatorium to collect the amount stated. 

Reference is made to section 1815-13 as amended, supra, and it is ob~erved 
by you that the section referred to seems to imply that the board of state charities 
is to make collections for the support of all patients whether received at the in­
stitution on voluntary agreement to pay, or upon order to pay after investiga· 
tion by agents of the board. 

Section 2068 of the General Code, as amended, supra, provides, among other 
things, that "payments for the support of patients in the sanatorium shall be 
made in accordance with the provisions of sections 1815·13, 1815-14 and 1815-15." 

Under the provisions of section 1815-13 of the General Code, supra, it is pro­
vided that "it shall be the duty of the board of state charities to make collec­
tions for the support of patients at the Ohio state sanatorium,'' however, the 
question that suggests itself is when should that duty attach. It seems to be clear 
that the duty of the board of state charities to act only attaches under the further 
provisions of the statute which are as follows: 

''When the superintendent of the Ohio state sanatorium shall report 
to the board of state charities that an applicant for admission to or an in­
mate of that institution or any person legally responsible for his support 
is not financially able to pay the amount fixed.. by section 2068 of the 
General Code, it shall be the duty of the board of state charities by its 
authorized agents to make a thorough investigation as is provided by 
law for such investigations in other institutions.'' 

Upon inquiry I find that the practice is and has been for the managing officer 
of the sanatorium to make the collection of the amount fixed by statute in cases 
where the patient is able to pay, and I am of the opinion, in answer to your first 
question, that· so long as the patient applying for admission is :financially able to 
pay and until the superintendent report inability to so pay, that the board of 
state charities has no function to perform, and that the superintendent has the 
authority, and it is his duty, to collect in advance the charges stipulated as a 
weekly charge for the support of a patient. · 

The answer to your first question obviates the necessity of further considera­
tion of your second and third questions. 

Your fourth question is as follows: 

''Do you consider the provisions of section 1815-9, in regard to lia­
bility for support, to apply to house bill No. 1549 If this section does 
not apply, in what manner can you construe the expression: 'Person 
legally responsible for his support,' as found in sections 1815-13 and 
1815-147" 

Section 1815-9 of the General Code is as follows: 

"It is the intent of this act that a husband may be held liable for 
the support of a wife while an inmate of any of said institutions, a wife 
for a husband, a father or mother for a son or daughter, and a son or 
daughter, .or both, for a father or mother.'' 
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In answer to your fourth question it is my opinion that section 1813-9 is to 
be read in connection with house bill Xo. 154, the last three paragraphs thereof, 
namely, sections 1815-13, 1815-14 and 1815-15, being supplements to section 1815 
of the General Code. Section 1S15-!J of the General Code, supra, provides a guide 
for the state board of charities in fixing the responsibility of the proper persons 
in such cases as an investigation may be made necessary for that purpose, and 
in the present case such a condition would only arise when the superintendent of 
the sanatorium made the report provided for in section 1815-13 of the General 
Code, supra. 

Your Mr. Shirer has asked that the fifth question in your letter be with­
drawn, hence no attention will be given the same. 

It is my opinion, therefore, that under section 2068 of the General Code, as 
amended, supra, patients may be admitted to the Ohio state sanatorium and main­
tained there on payment in advance of five dollars per week, and in case the 
superintendent of the sanatorium reports to the board of state charities that an 
inmate or an applicant for admission, or anyone legally responsible for his sup­
port is not financially able to pay the amount fixed by law, it then beeomes the 

·duty of the board to investigate, as provided in section 1815-13 of the General 
Code, supra. Sections 1815-13 and 1815-14 of the General Code are to be read in 
connection with section 1815-!J of the General Code, supra. 

971. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

AGRICULTURAL COMMISSION-FORM OF BOND-DEPUTY STATE WAR­
DENS--SPECIAL WARDENS. 

CoLUMBUS, OHIO, October Zl, 1915. 

HoN. ]OHN C. SPEAKS, Chief Warden, Fish & Game Department, Board of Agri­
culture, Columbus, Ohio. 
DEAR SIR :-You have submitted to this department a form of bond, with the 

request that I advise you as to certain language therein. 
In answering your letter I have deemed it more proper to prescribe a form 

of bond to be used under sections 1391 and 1392, of the General Code (106 0. L., 
170), for deputy state wardens and special wardens. 

Section 1391, G. C., provides as follows: 

''The board of agriculture shall appoint a chief warden and such 
number of deputy state wardens and special wardens as it deems neces­
sary. The chief warden and each deputy state warden shall hold his 
office for a term of two years unless sooner removed by the board. Each 
special warden shall have the same powers and perform the same duties 
as a deputy state warden.'' 

Section 1392, G. C., provides as follows: 

"Before entering upon the discharge of the duties of his office, each 
warden shall give bond to the state; the chief warden in the sum of two 
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thousand dollars, each deputy state warden in the sum of two hundred 
dollars, and each special warden in the sum of five hundred dollars, with 
two or more sureties approved by the board of agriculture, conditioned 
for the faithful disc.harge of the duties of his office. Such bond, with the 
approval of the board and the oath of office indorsed thereon, shall be de· 
posited with the board and kept in its office.'' 

The following form of bond will comply with the statutes foregoing quoted: 

"'DEPUTY STATE WARDEN'S BOND. 

"(Section 1392, 106 0. L., 170.) 

"KNOW ALL 1\fEN BY THESE PRESENTS: That we,----------

-------------------------------------------------------- &s principal, 
and ---------------------------------------- ------------------------

as sureties, are held and firmly bound unto the STATE OF OHIO in the 
penal sum of two hundred dollars ($200.00), for the payment of which 
well and truly to be made we jointly and severally bind ourselves, our 
heirs, executors, administrators, successors and assigns. 

''Signed by the said--------------------------------------------­
as principal and by the said------------------------------------------

as sureties, and their seals attached, this-------- day of--------------, 
19 •••. 

''The condition of the above obligation is such that, whereas, the 
said-------------------------- ______________________________ has been 
duly appointed by the board of agriculture of Ohio under the provisions 
of section 1391, of the General Code of Ohio, a deputy state warden for 
a term of two years, commencing on the -------- day oL-------------- 1 
19 ___ _ 

"NOW, THEREFORE, if the above named ______________________ _ 

shall faithfully perform his duties as such deputy state warden, then this 
obligation to be void, otherwise, to be and remain in full force and virtue 
in law. 

------------------------------------(Seal) 
Principal. 

------------------------------------(Seal) 
------------------------------------(Seal) 
------------------------------------(Seal) 

Sureties. 
Approved: --"-------------------19 ___ _ 

Board of Agriculture." 

"OATH OF OFFICE OF DEPUTY STATE WARDEN 

,,~ -------------------------------------------------------------
do solemnly swear (affirm) that I will support the constitution of the 
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United States and the constitution of thl' state of Ohio, and will faith· 
fully and impartially discharge the duties of deputy state warden during 
my continuance in offiee to the best of my skill and ability. 

"Sworn to before me and subscribed in my presence this------------
day of-------------------------, 19 ___ . 

(Title of officer.)" 

"The bond must be approved by the state board of agriculture. Tf 
personal bond is given there must be at least two sureties so approved. 

"If surety company bond is given, the authority of the agent to 
sign such bond must be attached thereto, and likewise the last financial 
statement of the surety company.'' 

The above bond is prescribed for the deputy state warden. I£ a special war­
den is appointed, the amount of the bond should be $500.00, and the condition of 
such bond should read as follows: 

''The condition of the above obligation is such that, whereas, the 
above named -----------------------------------------------has been 
duly appointed by the board of agriculture of Ohio under the provisions 
of section 1391, of the General Code of Ohio, a special warden, 

"NOW, THEREFORE, if the above named-----------------------­
------------------------------~hall faithfully perform his duties as such 
special warden, then this obligation to be void, otherwise to be and remain 
in force and virtue in law.'' 

and the oath of office should be as follows: 

"OATH OF OFFICE OF SPECIAL WARDEN 

''I,-------------------------------------------------------------
do solemnly swear (affirm) that I will support the constitution of the 
United States and the constitution of the state of Ohio, and will faithfully 
and impartially discharge the duties of special warden during my con­
tinuance in office to the best of my skill and ability.'' 

The rest of the two bonds, except as otherwise mentioned, is identical. 
Respectfully, 

EDWARD c. TURNER, 

Attorney General. 
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972. 

INDUSTRIAL CD:\1:1\HSSION-WORKl\fEN'S COMPENSATION ACT-cOM­
PENSATION PAID TO E~fPLOYES OR THEIR DEPENDENTS-SECTION 
41, OF ACT, NOT ONLY PROHIBITS ATTACHMENT OF COMPENSATION 
DUE EMPLOYE BY HIS CREDITORS, BUT ALSO PREVENTS VOLUN­
TARILY ASSIGNING HIS RIGHT TO RECEI\'E COMPENSATION TO 
ANOTHER-DUPLICATE WARRANTS CAN ONLY BE ISSUED TO IN­
JURED .EMPLOYE. 

1. An employe entitled to compensation from the state insurance fund cannot 
assign his right to receive such compensation. 

2. The industrial commission of Ohio cannot issue duplicate warra11ts in pay­
ment of compensation out of the state insurance fund to any person other than· 
the injured employe or the dependents of a killed employe. 

CoLUMBus, Oaro, October 27, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-This will acknowledge receipt of a communication under date 

of October 20, 1915, which is as follows: 

''Section 41 of the workmen's compensation act provides as fol­
lows: 

'' 'Compensation before payment shall be exempt from all claims or 
creditors and from any attachment or execution, and shall be paid only to 
such employes or their dependents.' 

"On the 11th day of August, 1913, the state liability board 9f awards 
made an award amounting to the sum of $10.29 to one John Gordan. Prior 
to this date, it was necessary that Mr. Gordan go to New York city. He 
was without funds, and his employer paid to him a sum of money equiva­
lent to the award made in his claim by the liability board of awards. The 
employer took from this employe a receipt or assignment, which reads as 
follows: 

" 'August 11th, 1913. 
'' 'Received from B. F. Smith, $10.29, payment in full.'' 
''Warrant covering the award made by the commission was· for­

warded to the employer in order that he might have same endorsed by 
the claimant so that it could be cashed by him. However, he has been 
unable to locate Mr. Gordan, and has made application to the commission 
for the issuance of a~other warrant to replace the one sent him. 

"Your opinion is desired as to whether, in view of the provisions of 
section 41 above quoted, the commission can properly issue a duplicate 
warrant in favor of the employer, in the same amount as the warrant 
issued in this case in favor of the claimant.'' 

The question which you propound is as to whether, in view of the provisions 
of section 41 of the workman's compensation law, or section 1465-88, G. C., the 
commission can properly issue a duplicate warrant in favor of the employer in 
the same amount as the warrant issued in this case in favor <1f tile daimant. 

I beg to call your attention to section 21 of the workman's compensation law, 
or section 1465-68 of the General Code, in which the following language is used, 
referring particularly to the second paragraph of this section: 
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"Every emplo:ye mentioned in subdivisio1~ two of section fourteen 
hereof, who is injured, and the dependents of such as are killed in the 
course of employment, •:• "' * shall be entitled to receive, either di­
rectly from his employer as provided in section twenty-two hereof, or 
from the state insurance fund, such compensatiOJ~ for loss sustained on 
account of such injury or death." 

I also refer to section 25 of the workmen's compensation law, or section 
1465·72, G. C., from which the following is quoted: 

"The state liability board of awards shall disburse the state insttrmue 
fund to such employes of employers as have paid into said fund the 
premiums applicable to the classes to which they belong, who have bee1~ 

injured in the course of their employment." 

These sections clearly set forth the intent and spirit of the workmen's com­
pensation law in that it would appear from the reading of the two sections above 
referred to that it was the purpose and intent of the legjslature, in the enactment 
of this law, to have compensation paid only to the injured employe or to the 
dependents of a killed employe. Nowhere can it be found in this statute where 
any other person or persons are authorized to receive the benefits under the 
workmen's compensation law other than the employe or his dependents in case 
he is killed. 

Section 41 of the workmen's compensation law, section 1465-88, G. C., pro­
vides as follows: 

''Compensation before payment shall be exempt from all claims or 
creditors and from any attachment or execution, and shall be paid only 
to such employes or their dependents." 

The language used in·section 41 is clear, plain and explicit and provides that 
compensation shall be paid only to such employes or their dependents. 

In view of section 41, and the sections referred to above, I am constraine<l 
to the belief that compensation can be paid only to the injured employe himself 
or to his dependents in case he is killed. 

I call your attention to the case of in re Berg, claim No. 47,170, which was 
decided by the industrial commission of Ohio on August 24th, 1914, containing a 
construction and interpretation of section 41, the section in question in your in­
quiry. This case is reported in 6 N. C. C. A., page 1238. The commission, in 
passing upon section 41, used the following language: 

''This section seems to not only prohibit the attachment of compen­
sation due to· an injured employe by his creditors, but to prevent the 
applicant from voluntarily assigning his right to receive compensation 
to another. The provision with reference to the payment of compensation, 
that it shall be paid only to such employes or their dependents, would 
seem to preclude the commission from authorizing such payment even in 
cases in which voluntary assignment of their rights are made by injured 
employes. We feel there is no doubt about the construction we have 
given this section being the correct one. The assignment of claimant's 
right to Jl.frs. Bevington will not be recognized, but compensation due to 
claimant will be paid direct to him, as the statute directs." 
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I concur with your commission in its interpretation of section 41, supra. My 
conclusion, therefore, is that the commission does not have authority to issue a 
duplicate warrant in payment of compensation to any person other than to the 
injured employe. 

973. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN ROADS 
IN WYANDOT COUNTY, OHIO. 

CoLUMBUS, OHIO, October 27, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of Octob~r 25, 1915, enclosing for 

my examination final resolutions as to the following roads: 

"Bucyrus· Upper Sandusky, "\Vyandot county, Pet. No. 1212, I. C. H. 

No. 200; 
"Upper Sandusky-Bellevue rd., Wyandot county, Pet. No. 1217, I. 

C. H. No. 267." 

I find these resolutions to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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974. 

BOARD OF ED"LUATIOX OF Rl~RAL SCIIOOL DISTRICT-HAS Al:THORITY 
TO TRAXSFER P"LPILH IX AXY GRADE FRO::\I OXE SUBDISTRICT 
SCHOOL TO ADJOIXJXG S1IBDISTRJCT SCHOOL WITHIX SAID RURAL 
DISTRICT S"C'BJECT TO PROYISIOXS OF SECTIOXS 7731, G. C., AND 
7735, G. C.-RIGHT OF BOARD TO ASSIGX EIGHTH GRADE P1IPILS TO 
ADJOINING SCHOOL--PUPILS LIVING ::\fORE THAN ONE AND A 
HALF ::\IlLES CANXOT DE::\IAXD S"C"CH GRADE BE ::\IA:INTADTED IN 
NEARER SCHOOL--RIGHT OF P"C'PILS WHO LIVE ::\fORE THAX TWP 
MILE8-WHEN TRANSPORTATION DE::\IANDED, PUPILS MAY NOT 
DE::\IAND THAT SAID GRADE BE MAINTAINED IN SUBDISTRICT­
SECTION 7731-1, G. C., 106 0. L., 496, DOES NOT REPEAL BY aiPLI· 
CATION SECTION 7731, G. C., 104 0. L., 140. 

Under the provisions of section 7684, G. C., taken in connection with the pro­
visions of sections 7644 and 7646, G. C., the board of education of a rural school 
district has_ authority, in the exercise of its discretion, to transfer all the pupils 
in any grade from one subdistrict school to an adjoining subdistrict school within 
said rural district by giving sufficient notice to said pupils of such assignment, sub­
ject, however, to the provisiou of the first part of section 7731, G. C., and to ·the 
further provisions of section 7735, G. C. If, however, said board of education, 
acting tmder authority of section 7731, G. C., provides transportation for all of 
the pupils affected by such order of assignment, said pupils may not exercise the 
right conferred by the provisions of sectiou 7735, G. C. 

Where the board of education of a rural school district assigns the PttPils of 
the eighth grade in one school to the same grade in an adjoining school within said 
rural school district the pupils of said grade, living more than one and one-half 111iles 
from the school to which they are assigned, have not the right to demand that 
such grade be maintained in the school nearer to them in their ow11 subdistrict, but 
said pupils may exercise the right conferred by the provisions of sectio11 7735, 
G. C., unless transportation be provided by the board of educatio11 to the school 
to which said pupils have been assigned. 

If any of the pupils of said grade live more than two miles from the school to 
~uhich they are assigned, section 7731, G. C., makes it mandatory on said board of 
education to fur11ish transportation for such pupils. 

If transportation is provided for the pupils of said grade said pupils may not 
demand that said grade be maintained in the school in the subdistrict in which they 
reside. 

The provisions of section 7731-1, G. C., as found in 106 0. L., 496, do not repeal 
by implication the provision of sectio11 7731, G. C., as amended in 104 0. L., 140, 
which requires that where transportation is provided the co11veyance must pass 
within one-half mile of the respecti~'e residences of all pupils, except whm such 
residences are situated more than one-half mile from the P11b/ic road. 

CoLUMBUs, 0Hro, October 27, 1915. 

HoN. GEORGE C. VoN BESELER, Prosec11ti11g Attorney, Pai11esville, Ohio. 
DEAR SIR :-In your letter under date of October 15th you state that in one 

of the rural school districts of your county the board of education of said district 
has discontinued the first four grades in one of the subdistrict schools and thP 
fifth, sixth, seventh and eighth grades in the school in the adjoining subdistrict; 
that the pupils in said first four grades in the former school have been assigned 
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to the latter school and the pupils in the last four grades of the latter school have 
been assigned to the former school, and that transportation has been providecl 
for said pupils in accorclance with such assignment, the purpose being to give 
the teacher in each of said subdistrict schools .four grades. 

You further state that in another rural school district the board of educa· 
tion of such district has discontinued the eighth grade in one of the subdistrict 
schools and has assignecl the pupils of such grade to a consolidated school in an 
adjoining subdistrict, each teacher in said consolidated school having charge of 
only two grades. 

You request my opinion on several questions which may be stated as follows: 

'' 1. Had the board of education of the rural school district, first 
above referred to, authority to make such an assignment of the pupils re· 
sicling in the subdistricts under its control~ 

'' 2. In the case in which the pupils of the eighth grade in one school 
were assigned to the same grade in an adjoining consolidated school, have 
those pupils of said grade living more than one and one-half miles from 
said consolidated school the right to demancl that said grade be main· 
tained for them in the school nearer to them in their own district or 
may they attend the nearest school in another school district under pro· 
vision of section 7735, G. C.~ 

"3. If any of the pupils of said grade live more than two miles from 
the school to which they have been assigned, is it mandatory on said 
board of education to furnish transportation for such pupils~ 

'' 4. May said pupils demand that an eighth grade be maintained in 
the school in the subdistrict iu which they reside, even though transpor· 
tation should be provided for them 1 

'' 5. Do the provisions of section 7731-1, G. C., as found in 106 0. L., 
496, repeal by implication the provision of section 77311 G. C., as found 
in 104 0. L., 1401 which requires that where transportation is provided, 
the conveyance must pass within one-half mile of the respective residences 
of all pupils, except when such residences are situated more than one-half 
mile from the public road 9" 

Preliminary to a consideration of the questions submitted by you I wish to 
note that section 4716, G. C., was repealed by the act of the general assembly as 
found in 104 0. L., 133·145, which became effective May 201 1914. This statute 
provided in part as follows: 

"The division of township school districts into subdistricts as they 
exist shall continue and be recognized for the purpose of school attend· 
ance, but the board of education may increase or diminish the number or 
change the boundaries of the subdistricts at any regular meeting." 

It must be observed, however, that while these provisions of section 4716, 
G. C., were not re-enactecl, section 7646, G. C., as amended in 104 0. L., 225, is 
still in force and provides: 

''The boarrl <>f eclucation of each rural school district shall estab­
lish and maintain at least one elementary school in each subdistrict under 
its control, unless transportation is furnished to the pupils thereof as 
provided by law.'' 
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Section 7644, G. C., provides: 

"Each board of education shall establish a sufficient number of 
elementary schools to provide for the free education of the youth of 
school age within the district under its control, at such places as will be 
most convenient for the attendance of the largest number thereof. Every 
elementary day school so established shall continue not less than thirty­
two nor more than forty weeks in each school year. .A.ll the elementary 
schools within the same school district shall be so continued.'' 

It seems clear, therefore, that while the provisions of section 4716, G. C., re­
quiring that the subdistricts of a township school district (now known as rural 
school districts under provision of section 4735, G. C., as amended in 104 0. L., 
138), as established at the time said section as amended in 97 0. L., 343, became 
effective, be continued and recognized for the purpose of school attendance, but 
authorizing the board of education of such township district to increase or 
diminish the number or change the boundaries of the subdistricts at any regular 
meeting, are no longer In force, it was the intention of the legislature in re­
enacting the provisions of section 7646, G. C., as above quoted, that the subdis­
tricts of a township district as established under authority of section 7644, G. C., 
prior to the enactment of the so-called new school code in 1914, should continue 
as subdistricts or subdivisions of the rural school district and be recognized for 
the purpose of school attendance, until such time as the schools in such subdis­
tricts should be centralized under provision of section 4726, G. C., as amended in 
104 0. L., 139, and as supplemented in 106 0. L., 444, or suspended by the board 
of education of such rural school district in the exercise of its discretion under 
provision of the first part of section 7730, G. C., as amended in 104 0. L., 139, 
and as again amended in 106 0. L., 396; or until such school.or schools should 
be suspended by said local board of education under the mandatory provision of 
the latter part of said section 7730, G. C., as amended in 104 0. L., when the 
average daily attendance for the preceding year was below twelve, or upon the 
order of the county board of education directing such suspension under said pro­
vision of section 7730, G. C., as amended in 106 0. L., 396, when the average 
daily attendance for the preceding year bas been below ten. 

Section 7730, G. C., as amended in 106 0. L., further provides that: 

'' .A.ny suspended school as herein provided, may be re-established by 
the suspending authority upon its own initiative, or upon a petition ask­
ing for re-establishment, signed by a majority of the voters of the sus­
pended district, at any time the school enrollment of the said suspended 
district shows twelve or more pupils of lawful school age.'' 

The term "suspended district" as above used clearly refers to the subdis­
trict of the rural school district and is evidence, I think, of the legislative intent 
hereinbefore referred to. 

It should be observed in this connection that since the new school code has 
been in force the county board of education bas had authority, under provisions 
of section 4736, G. C., as found in 104 0. L., 138, and as carried into section 4692, 
G. C., as amended in 106 0. L., 397, to change district lines and transfer terri­
tory from one rural or village school disttict to another, and under provision of 
section 4736, G. C., as amended in 106 0. L., 397, the county board may create 
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a new school district from one or more rural or. village school districts or parts 
thereof. In making such changes the county board is not confined to the boundary 
lines of subdistricts heretofore established. 

However, until such changes have been made in the manner above set forth, 
either by the local board of education or by the county board, it seems clear 
that the subdistricts of the rural school district as established by the board of 
education of said rural district under provision of section 7644, G. C., are still 
recognized as the basis in determining the residence of pupils for the purpose of 
school attendance. 

Coming now to a consideration of your first question it is necessary to de· 
termine the proper construction to be given to the provisions of section 7684, 
G. C., having in mind the provisions of sections 7644 and 7646, G. C., as above 
quoted. 

Section 7684, G. C., provides: 

''Boards of education may make such an assignment of the youth of 
their respective district to the schools established by them as in their 
opinion best will promote the interests of education in their districts.'' 

In view of the proviSions of section 4726, G. C., as found in 104 0. L., 139, 
and section 4726·1, G. C., as found in 106 0. L., 442, authorizing the centralization 
of schools in the manner therein provided, and in view of the provisions of sec­
tion 7730, G. C., as amended in 104 0. L., 139, and as again amended in 
106 0. L., 398, authorizing the suspension of any or all of the schools of a rural 
or village district and making such suspension compulsory under the conditions 
therein provided in so far as the local board of education is concerned, taken in 
connection with the provisions of sections 4735-1 and 4735-2, G. C., as found in 
104 0. L., 138, authorizing the dissolution of a rural school district in the manner 
prescribed by said sections, it seems clear that it was the intention of the legis· 
lature in the enactment of the so-called new school code to give ample authority 
to county boards of education to change district lines and to combine territory, 
and to local boards of education to combine the schools of their respective dis­
tricts and to assign the pupils of said districts to said schools as combined or as 
centralized in the manner hereinbefore provided, to the end that said schools 
may be standardized and that educational advantages may be made as nearly 
uniform as possible throughout the state. 

The provisions of section 7684, G. C., as well as the provisions of sections 
7644 and 7646, G. C., must be so construed as to give effect to said legislative 
intent. 

I am of the opinion therefore in answer to your first question that, under the 
provisions of said section 7684, G. C., taken in connection with the provisions of 
said sections 7644 and 7646, G. C., the board of education of the rural school 
district first referred to in your inquiry had authority in the exercise of its dis­
cretion to transfer all the pupils of any grade from one subdistrict school to an 
adjoining subdistrict school within said rural district, by giving sufficient notice 
to said pupils of such assignment, subject however to the provisions of section 
7735, G. C., that: 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may at­
tend a nearer school in the same district, or if there be none nearer there· 
in, then the nearest school in another school district, in all grades below 
the high school, ' ' 
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and the further provision of section 7731, G. C.: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school.'' 

Section 7731, G. C., further provides that: 

''The transportation for pupils living less than two miles from the 
school house, by the most direct public highway shall be optional with 
the board of education.'' 

Inasmuch, however, as the board of education of said rural school district, 
acting under authority of section 7731, G. C., provided transportation for all 
of the pupils affected by this order of assignment, I do not think any of said 
pupils could exercise the right conferred by the provision of section 7735, G. C., 
as above quoted. 

I am of the opinion, however, in answer to your second question that while 
the eighth grade pupils, therein referred to, living more than one and one·half 
miles from the school to which they were assigned, would not have the right to 
uemand that such grade be maintained in the school nearer to them in their own 
subdistrict, nevertheless said pupils may exercise the right conferred by the 
above provision of section 7735, G. C., unless transportation be provided by the 
board of education to the school to which said pupils have been assigned. 

From what has already been said it follows that if any of the pupils of said 
grade live more than two miles fro1n the school to which they have been as· 
signed, section 7731, G. C., makes it mandatory on said board of education to 
furnish transportation for such pupils. Your third question must, therefore, be 
answered in the affirmative. 

If transportation is provideu for the pupils of said eighth grade, it follows 
from my holding in answer to your first question that said pupils may not demand 
that said grade be maintainf'd in the school in the subdistrict in which they re· 
siue and this is especially true in view of the provisions of the first part of sec· 
tion 7730, G. C., as found in both of its amended forms, authorizing said board 
of education in the exercise of its discretion to suspend all of the grades of said 
subdistrict school and requiring said board, in case of such suspension, to pro· 
viile transportation for the pupils of such school to another school in the dis· 
trict or to a school in another district. I am of the opinion, therefore, that your 
fourth question nlUst be answered in the negative. 

Your fifth question calls for a proper construction of that part of section 
7731, G. C., as amended in 104 0. L., 140, which provides that: 

"When transportation of pupils is provided, the conveyance must pass 
within one-half mile of the respective residences of all pupils, except when 
such resiclenees are situated more than one-half mile from the public 
road,'' 

taken in !'Onnf'dion with the supplement to said sediou as founll in lOG 0. L., 
4()6, whieh provides: 

"See. 7731·1. The boards of edu('ation of city, village or rural school 
districts may hy resolution clesignate certain plaees us depots from which 
to gather children for transportation to s~:hool, when such districts pro· 
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vide transportation. The places designated as depots shall be provided 
with a shelter and be made comfortable during cold and stormy weather. 
Such depots shall in no ease be more than one and one-half miles from 
any home having children within such district." 

As I view it there is nothing in the provisions of section 7731-1, G. C., which 
in any way contradicts or is inconsistent with the above provision of section 
7731, G. C. 

The effect of the provision of section 7731-1, G. C., is to merely give to the 
board of education of a school district, in carrying out the mandatory provision 
of section 7731, G. C., the right, in the exercise of its discretion, to establish 
depots at certain points along the route of transportation for shelter for the 
pupils during cold or stormy weather while waiting for the conveyance. 

The provision of said section 7731-1, G. C., that: 

"Such depots shall in no ease be more than one and one-half miles 
from any home having children within such district,'' 

fixes the maximum distance as a condition to the establishment of such depots 
and in no way modifies the above provision of section 7731, G. C. 

I am of the opinion therefore, in answer to your fifth question, that lhe pro­
visions of said section 7731-1, G. C., do not repeal by implication the above JlrO­

vision of said section 7731, G. C. 

975. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-WITHOUT AUTHORITY TO LEVY TAX 
- FOR ANY PURPOSE-NOR HAS SAID BOARD AUTHORITY TO BORROW 

MONEY TO PAY TRANSPORTATION OF PUPILS. 

A county board of education has no authority in law to levy a tax· for any 
purpose and may not, therefore, borrow money under section 5656, G. C., for the 
purpose of paying for the transportation of pupils, furnished by said county board 
under provision of the latter part of section 7731, G. C., as amended in 104 0. 
L., 140. 

CoLUMBUS, Omo, October 27, 1915. 

HoN. J. W. WATTS, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR SIR :-I have your letter under date of October 21st, which is as fol­

lows: 

''Our county board of education has asked me to submit to you, for 
your opinion, the following question: 

''Has a county board of education authority to borrow money for 
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the purpose of paying for the transportation of pupils to school where the 
local board has refused both to transport such children an<l to pay for 
the same? 

''Our county board of P<lu<·ation at the beginning of thP c·urrent 
school year entered into a contrad for the transportation of certain 
children of school age li,·ing more than two miles from the nearest school. 
This contract was not made until after the local board had refused to haul 
such children to school, and now when there is one month's pay due the 
versons who have been hauling these c hildrpn, the local board refuses to 
take any steps towards the payment of the sums due for transportation, 
and the question is now U]J to the county board as to whether they have 
the right to borrow money, not ha,·ing any funds on hands for that pur· 
pose, to pay the persons whom they have employed to tram;port these 
children or whether they should hring snit in mandamus to compel the 
local board to pay these charges. 

"The latter part of sec·tion 77:n provides that: 
'' ''When local hoards of educ·ation neglect or refuse to provide trans­

portation for pupils, the c·ount,\' board of education shall provide such 
transportation and the cost thereof shall be charged against the local 
school district. ' 

''Your department has already held in opinion Xo. 1226 and in a Jpt .. 
ter to me of July 15th, that a board of edn.~atioL 111a.'· borrow money un<ler 
section 5656, General Code, to pay for the transportation of l'upils, hut I])(' 

opinion in that ~ase related only to the right of a rural district to borrow 
money for that purpose. It seems to me that a county board would have 
the right to borrow money under section 5656, G. C., to carry out a c·ou­
tract which the law made it obligatory upon such board to make and, 
particularly so, since a person who has been hired to transport children 
to school has been held by your department to be an 'employe of a board 
of education.' '' 

In case th<' hoard of education of a rural o1· village school district neglects 
or refuses 'to provide transportation for pupils living more than two miles from 
the nearest school in such rural or village district, as required by the first part 
of section 7731, G. C., as amendP<l in 104 0. L., 140, which provides that: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from SUC'h school,'' 

the above proviSIOn of said statute, as quoted by yon, makes it the duty of the 
board of education of the county school clistrict to provide sueh transportation 
and charge the cost thereof against the local school district. 

From your statement of faets it appears that after the local board of educa­
tion of one of the school districts within· your county school district refused to 
provide transportation for thosP pupils resi<ling in saicl "'hool distrirt •'utitl<'d 
to such transportation under provision of the first part of said section 7731, 
G. C., the county board of education entered into a contract for the transporta­
tion of said pupils and that saicl local hoard of education now refuses to take 
any steps toward the payment to the person or persons furnishing such trans­
portation of the amount due for thP first month ac<·orclin~ to the tNms of ~ai<l 

contract. 

4 Yol. III- -A. G. 
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You inquire whether said ('OUnty boanl of e<lU<·ation may, under authority of 
section 5656, G. C., borrow money for this purpose. 

The only fund under the ('Ontrol of the ('Ounty board of education is the 
''county board of education fund'' established under authority of section 4 744-3, 

G. C., as found in 104 0. L., 14:>, whit·h section prior to its amendment in 106 

0. L., 399, provided as follows: 

''The county auditor when making his semi-annual apjJortionment of 
the school funds to the various village and rural school districts shall 
retain the amounts necessary to pay such portion of the salaries of the 
county and district superintendl'nts as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as 
the 'county board of education fund.' The county board of education 
shall certify under oath to the state auditor the amount due from the 
state as its share of the salaries of the county and district superintend­
ents of such county school district for the next six months. Upon receipt 
by the state auditor of such certificate, he shall draw his warrant upon 
the state treasurer in favor of the county treasurer for the required 
amount, which shall be placed by the county auditor in the county board 
of education fund.'' 

The only change made in said statute as amended in 106 0. L., is to make 
it the duty of the county auditor, when making his oemi-numtal :.pportionrnt'nt of 
the school funds to the various village and rural school districts, to retain, in 
addition to the amount necessary to pay such portio1~ of the salaries of the 
county and district superintendents as may be certified by the county board, · 
the amount necessary for the contingent expense of the county board of educa­
tion as certified by said board to said county auditor. 

'l'hat part of said county board of education fund retained by the county 
audi.tor out of the school funds of the local school districts for the payment of 
that portion of the salaries of the county and district superintendents, as certi­
fied by the county board of education to said county auditor, may only be applietl 
to that purpose. 

The contingent fund of said eounty board of education fund, as above estab­
lished, may be increased by the surplus transferred from the dog tax fund unde·r 
pro,·ision of section 5(\.53, G. C., as found in 104 0. L., 143, antl by tllPS collected 
from applicants for examination by the board of county school examiners, paid 
into the county treasury by the clerk of said boanl and set apart by the county 
auditor to the credit of the county board of education fund under provision of 
section 7820, G. C., as amended in 104 0. L., 104. 

If, therefore, there was money in the contingent fund of the county board of 
education fund available for the purpose mentioned in your inquiry, I am of the 
opinion that said money could be applietl by the county board of education to 
the discharge of the obligation of said county board according to· the terms of 
its contract with the person or persons furnishing said transportation. It would 
still be the duty of said county board, however, to ehargc 1 he amonnt :;o exprn<led 
against the local board of education and require saiJ local board to reimburse the 
county board of education fund in said amount. 

The county board of education has no authority in law \.O le,·y :1 tax for any 
purpose. The only sources of the eounty hoar<l of eaucation fund as provided 
by statute are those above set forth. 

I am of the opinion therefore, in answer to your question that the county 
board of education may not borrow monPy untler provision of section 5656, G. 
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C., for the purpo~e of paying for the transportation of the pupils, referred to in 
your inquiry aceording to the term~ of the aforesaicl eontral't. 

In opinion Xo. H12 of this departml'nt, ren<lerl'd to you un<ler <late of July 
l :;, 191.;, it was held that a eontrad for furnishing transportation is a contraet of 
employment within the meaning of te latter part of sedion j(i!il, G. C., and is 
therefore exempt from the pro\"ision of st>dion :;6GO, O.C., whieh require' the filing c·f 
a certificate of a\·ailable fnncls by a bo:ml of eclucation as a ron<lition pre•·etlent to 
the making of a eontract, ancl that the boar< I of P<lueation of a rural school distriet 
may borrow money undpr authority of sedion ;;G.;6, G. C., to pay the charge 
against said district m:ule by tlw eounty boar<l of eclucation, in ease said county 
board furnishes transportation to pupils of said district as requirP<l hy seetion 
7731, G. C., as amended in 10-! 0. L., 1-!0, when said local boar<! fails or ne)!leets 
to furnish such transportation, or to pay for sen·ices actually renclerecl in a con· 
tract of employment for this purpose. 

In keeping with my former holding I am of the opinion that it wonlcl clearly 
be the duty of the local board of edueation of the school distriet, referred to in 
your inquiry, to reimburse the eounty board of education fund of your county 
school district in au amount equal to the sum which the eounty board would ex­
pend from month to month out of its c·ontingent fun<l for the transportation of 
the pupils residing in said local school district and entitled to such transportation 
under the above provision of section 7731, G. C., acconling to the terms of its 
contract with the person or persons providing said transportation, if there were 
money in said fund available for said purpose. 

Inasmueh as saicl C'OUIIty board has no monPy "in said contingent funcl antil­
able for said purpose, and may not borrow money for said purpose, T am of the 
opinion that said county board has authority, under proYision of the latter part 
of said ~ectiou 7731, G. C., to demand from said local board_of education payment 
of the amount now due under the terms of the aforesaid contraet and if saicl 
local board has funds available for said purpose and refuses to make said pay­
ment, or if said loeal board is without antilable funds ancl refuses to borrow 
money, under authority of said sc>ction 5656, G. C., for the purpose of proYidiug 
the necessary fund to make such payment, said county boarcl of education may, 
by an action in mandamus compel said local board to take sneh action as may he 
necessary to make said payment. 

Respectfully, 
EDWARD C. TuRNE:R, 

Attorney General. 
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976. 

ROADS AX.D HIGH\\"AYS-WHEX TO\\"XSHIP TRCSTEES HAVE IS­
SUED BO:'\DS OF RURAL SCHOOL DISTRICT CREATED UXDER 
SECTIO:\' 7033, G. C., BEFORE ITS REPEAL AXD WHERE ON SEP­
TE:\IBER 6, 1915, A PART OF PROCEEDS OF SAID BOXDS RE:\IAIXS 
UXEXPEXDED, TO\\'XSHIP TRL'STEES ARE AUTHORIZED TO 
EXPEXD SAID BALANCE AS THOC'GH SECTIOXS 7033 TO 7052, G. 
C., HAD NOli' BEE~ REPEALED. 

I 

\ 
Where townshiP trustees have issued the bonds of a road district created 

u11der section 7033, G. C., and where, 011 the sixth day of September, 1915, a· part 
of the proceeds of such bo11d issue remai11s in the treasury unexpe11ded, the right 
of the tow11ship trustees to e:~.·pe11d said bala11ce in the same mmmer as ·though 
sectio11s 7033 to 7052, G. C., illc/usi1•e, had 110t bec11 repealed is preserved by the 
saving prm:isio11s of the first part of sectio11 303 of the Cass highway law. 

CoLDIBl"S, OHio, October 27, 1915. 

HoN. ARCHER L. PHELPS, Prosecuti11g Attomey, ~Varre11, Ohio. 

DEAR SIR :-I have your communication of October 19, 1915, in which you 
state that in Trumbull county· there are ten or twelve townships organized into 
road districts under the provisions of sections 7033 to 7052, inclusive, of the 
General Code; that these townships have, by a vote of the electors, authorized 
and sold bonds for road improvements, running in amounts from twenty-five 
thousand dollars to one hundred thousand dollars; that prior to September 6, 1915, 
01; which date the Cass highway law went into effect, the majority of "these 
townships had expended the amount of their bond isiues, but some of them had 
not and had balances remaining from said bond issues ranging in amounts from 
five thousand dollars to twenty thousand dollars. You also call attention to the 
fact that sections 7033 to 7052, inclusive, of the General Code, were repealed by 
the Cass highway law, and you inquire as to the effect, under the above stated 
circumstances, of the following provision found in section 303 of the Cass law: 

"* * * wherever under any law repealed by this act any organ­
ization now exists for the purpose of improving, repairing or maintaining 
any public road or roads, ·such organization shall not be affected by this 
act and all officers of such organization or organizations shall continue 
to hold office and exercise the powers heretofore exercised by them. Their 
successors in office with like powers shall be elected or appointed as here­
tofore till all contracts and obligations of such organization shall be fully 
met and complied with and all rights fully consen·ed. For such pur­
poses such organization or organizations shall ha,·e all the rights heretofore 
exercised by them to hire necessary assistance, clerical or otherwise; to 
fund or refund any indebtedness and to levy and collect taxes or certify 
the same for levy and collection; to pay such debts and expenses together 
with salaries and other expenses of such organization or organizations; 
but no such organization ·or organizations shall contract any new obliga­
tion or obligations after the taking effect of this act, for the construction 
or repair of additional road or roads or the maintenance or repair of 
roads already improved. \\'hen all obligations existing at the time of 
the taking effect of this i!ct have been fully met and complied with, such 
organization or organizations shall cease to exist and all property or funds 
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oi such organization or organizations ~hall be and become a "part oi the 
road fund of the county in which such organization or mganiz;;tiun~ 

exist." 

Yuu express the view that under the above quoted pro\"ISIOll a road district 
organized under sections i033 to 7052, inclusive, of the General Code, might be 
prohibited from contracting any new obligation for the construction or repair of 
roads, remaining in existence solely for the purpose of levying taxes and paying 
its bonds. • \ssuming that such is the effect of the language above quoted and 
found in section 303 of the Cass highway law, you inquire as to whether the 
provision of section 303, transferring balances in a township road district fund to 
the county road fund, is constitutional and, if not constitutional, as to what is to 
be done with these balances. 

A discussion of this matter is best ·introduced by a reference to sections 7033 
to 7052, inclusi,·e, of the General Code, as those sections stood prior to the going 
into effect of the Cass highway law. 

Section 7033, G. C., authorized township trustees to create a township, or that 
part of a township not included within the limits of a municipal corporation 
therein situated, or an election precinct or part thereof within a township, into a 
road district. Subsequent sections provided that the road district so created should 
be given an appropriate name and that the township trustees might issue bonds 
of the road district, within a certain limitation as to amount, provided a favorable 
vote of the electors of the road district be first had upon the question of improving 
the public ways of the district and of issuing bonds. In the event of a favorable 
vote, the trustees were not only authorized to issue bonds, but also to employ a 
competent engineer and necessary assistant~. determine the order and manner of 
the improvement, let contracts for furnishing materials and performing the labor, 
make payments upon the same and levy taxes to meet the bonds and interest 
thereon. The trustees were also authorized to designate one of their numher to 
supervise the improvement of each working section of the public ways. Bonds 
issued by the township trustees were to be signed by them and attested by the 
township clerk. 

Tt will be noted that the portion of section 303 of the Cass highway law 
referred to by you and quoted above refers to an "organization" existing '"for 
the purpose of improving, repairing or maintaining any public road or roads." 
I am unable to say that sections 7033 to 7052, inclusive, of the General Code, as 
those sections stood prior to the going into effect of the Cass highway law, pro­
vided for an organization within the meaning of the provision· referred to by you. 
The work of imprO\·ing roads under sections 7033 to 7052, inclusin, of the General 
Code, was carried on by the township trustees, and the scheme of road improve­
ment in question did not require or authorize the appointment of road commis· 
sioners or the creation of an organization other than the regular township organi­
zation consisting of the township trustees, township clerk, etc. To my mind the 
organization referred to in the language quoted is such an organization as was 
provided by sections 7095, et seq., of the General Code, as those sections stood 
prior to the going into effect of the Cass highway law. Under those sections not 
less than two nor more than four adjacent townships were authorized to organize 
into road districts and a separate and distinct organization for such road districts 
was required by the statutes. One road commissioner was appointed by the county 
commissioners for each township, and these road commissioners were required to 
take an oath of office and gi,·e a bond. All proceedings for the improvement of 
roads within the district, including the issue of bonds, were placecl in the hands 
of the road commi,~ioners appointed by the county commissioner;;. T t will thus 
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be seen that under sections 7095, et seq., of the General Code, an organization 
was created with its own officers, while under the sections referred to by you no 
such organi~ation is created, all the duties to be performed in connection with the 
road districts referred to by you being enjoined upon the regular township officials. 

I am therefore of the opinion that the provision of that part of section 303 
of the Cass highway law, above quoted, has no application to the ~tate of facts set 
forth in your letter, and that as to such state of facts the controlling provision is 
to be found in the first part of section 303 of the Cass highway law, which reads 
as follows: 

''This act shall not ·affect or impair any contract or any act done, or 
right acquired of any penalty, forfeiture or punishment incurred prior to 
the time when this act or any section thereof takes effect, under or by 
virtue of any law so repealed, but the same may be asserted, completed, 
enforced, prosecuted or inflicted as fully and to the same extent as if such 
laws had not been repealed. The provisions of this act shall .not affect or 
impair any act clone or right acquired under or in pursuance of any resolu~ 
tion adopted by the board of commissioners of any county, the trustees of 
any township, or the commissioners of any road district prior to the time 
of the taking effect of this act, '' * *" 

It is my opinion that under the above quoted provzszon the right of the 
township trustees, under the circumstances set forth by you, to expend, in accord~ 
ance with the provisions of sections 7033 to 7052, inclusive, of the General Code, 
as those sections stood prior to September 6, 1915, any balances remaining in the 
treasury and derived from a bond issue under section 7035, G. C., is fully pre~ 

served. It therefore becomes unnecessary to consider, in this connection, the 
further questions raised by you. 

Answering your specific question, it is my opinion that where township trustees 
have issued the bonds of a road district created under section 7033, G. C., and 
where, on the sixth day of September, 1915, a part of the proceeds of such bond 
issue remains in the treasury unexpended, the township trustees are authorized to 
expend said balance in the same manner as though sections 7033 to 7052, inclusive, 
of the General Code, had not been repealed. Respectfully, 

EDWARD C. TURNER, 
A ttomey General. 

977. 

BO.\RD OF AD:\IIXISTRA TION-CO~STITUTIOX AL PROHIBITIOX; 
BOARD PRODUCIXG PAVIXG BRICK BY CO~VICT LABOR AND 
SELLING SA:\IE IN OPE:\ :\IARKET-COXVICT LABOR. 

The Ohio Board of Admi11istratio11 is pro1zibited by section 41 of article II of 
the constitution of Ohio from produci11g paving brick by convict labor aJld szllhzg 
the same in the open market. 

CoLUMBus, OHIO, October 27, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-Under elates of October 4th and October 23rd, 1915, I have two 

communications from ;~.r r H ;\f Sh<~rp. rhi<>f hi~rhw<~y engineer, relative to certain 
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matter,; that have developed in comH·ction with the con,truction oi the Lancaskr­
Xew Lexington Road, I. C. H. ::\o. 357, section "!," in Perry county. 

In :\Ir. Sharp's tirst communication it is stated that the contractors for thi, 
road, Beatrice & Kinear, had ordered brick from the state brick plant at Junctiol' 
City, Ohio, under the control of the Ohio Board of Admini>tration, the brick in 
que,tion to be used in the construction of this road. It was further stated that, 
in the opinion of some of the men at the highway department, the purchase price 
of the brick in question must he paid directly from the highway department to the 
Ohio Board of Administration and that the contractors could not pay the Oh1o 
Board of Administration directly for the brick :\Ir. Sharp further stated that he 
wished to be advised as to what arrangements the highway department should 
make with the Ohio Board of .\dministration in paying for these brick; 
that the contract was let in the regular way; that, in so far as he was advised, the 
state highway department was not informed at the time the contract was negotiated 
with the Ohio Board oi Administration for the brick and that the board of 
administration is asking that the state highway department make payment upon 
the brick delivered to the contractors. 

In his communication of October 23rd :\I r. Sharp, in reply to a request for 
additional information. states that the contract between the state highway depart­
ment and Beatrice & Kinear requires the contractors to furnish the brick to be 
used in building the road in question. In other words, the contractors are required 
to do all the work and furnish all the materials for the road in question, and the 
consideration named in their contract covers all labor and all materials. :\! r. 
Sharp states that the state highway department has no knowledge of any arrange­
ment, either verbal or written, with the board of administration, for the purchase 
of brick for the road in question and that the contractors were not given per­
mission to purchase brick from the board of administration upon the understanding 
that the same should be charged to and paid by the state highway department 
and that the cost of the brick should be deducted from the contract price, which 
would otherwise be payable to the contractors. It is further stated that the state 
highway department has not placed with the board of admini,tration an order 
for any brick to be delivered to Beatrice & Kinear for use on the road in 
question. 

I am informed by an employe of the Ohio Board of Administration that the 
board received an order for the brick in question from some inspector or other 
employe of the state highway department and that an inspector, claiming to repre­
sent the state highway department, inspected the brick in question, at the state 
brick plan at Junction City. Ohio. There is no claim made, however, so far as I 
have been able to learn, that the state highway commissioner or any of his deputies 
authorized or knew of the order in question, or directed the inspection made at the 
plant. I am informed by the contractors that the brick in question, about ninety 
thousand, have been shipped to and delivered up~n the site of the improvement 
and that the concrete base has been laid, so that the removal of these brick and 
the delivery of other brick would be a somewhat difficult operation. 

The facts above set forth raise a question as to the right of the Ohio Board 
of Administration to produce, through COIH'ict labor, and sell paving brick and 
other similar materials. A well-nigh identical question was passed upon by my 
predecessor, Hon. Timothy S. Hogan, in an opinion rendered to the Ohio Board 
of Administration on August 27, 1913, and found at page 989 of the attorney 
general's report for that year. 

The question passed upmt in that opinion was as to the ri~ht of the board 
of administration, under section 2235-1, G. C., to produce ami sell, through convict 
lahor, road building and other similar materials in the open market. Section 
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2235-1, G. C., (102 0. L., 106) provides that the board of managers of the Ohio 
penitentiary, to whose powers the Ohio Board of Administration is successor, 
should erect certain buildings and equip the same for the manufacturing and pro­
duction of crushed stone and the preparation of road building and ballasting 
materials to _be sold in the open market. 

It was held that this statute, in so far as it sought to authorize the sale of 
convict-made articles in the open market, was rendered inoperative by the amend­
ment of section 41 of article II of the constitution of Ohio, adopted September 3, 
1912, which amendment reads as follows: 

"Laws shall be passed providing for the occupation and employment 
of prisoners sentenced to the several penal institutions and reformatories 
in the state; and no person in any such penal institution or reformatory 
while under sentence thereto, shall be required or allowed to work at any 
trade, industry or occupation, wherein or whereby his work, or the product 
or profit of his work, shall be sold, farmed out, contracted or given away; 
and goods made by persons under sentence to any penal institution or 
reformatory without the state of Ohio, and such goods made within the 
state of Ohio, excepting those disposed of to the state or any political 
subdivision thereof or to any public institution owned, managed or con­
trolled by the state or any political sub-division thereof, shall not be 
sold within this state unless the same are conspicuously marked 'prison 
made.' ?\ othing herein contained shall be construed to pre\·ent the pass­
age of la\vs pro\·iding that convicts may work for, and that the products 
of their. labor may be disposed of to, the state or any political subdivision 
thereof, or for or to any public institution owned or managed and con­
trolled by the state or any political subdivision thereof." 

I concur in the opinion expressed by my predecessor upon the facts presented 
to him, and it is my opinion that under the constitutional amendment referred to 
above the Ohio Board of Administration is not authorized to sell in the open 
market brick manufactured at its plant at Junction City, and that it is limited in 
the sale of such brick to the state and its several political subdivisions and the 
public institutions owned, managed or controlled by the state and its political 
subdivisions. 

It remains to determine whether the sale referred to in :VIr. Sharp's communi­
cation is a sale in the open market or a sale to the state. Inasmuch as the 
contract between the state highway department and Beatrice & Kinear, contractors, 
requires the latter to furnish all the materials for the road in question, I am of 
the opinion that the sale in question cannot be regarded as a sale to the state but 
must be regarded as a sale in the open market and that such sale is prohibited by 
section 41 of article II of the c.onstitution of Ohio. I am further of the opinion 
that to sanction an arrangement by which a contractor required to furnish road 
building materials might purchase the same from the Ohio Board of Administration 
and have the materials billed to the state highway department, the state highway 
department to deduct the contract price thereof from the amount due the con­
tractor and pay the same to the Ohio Board of Administration, would be illegal 
and a manifest effort to avoid the effect of the constitutional provisions above 
quoted, and that such an arrangement should not be sanctioned by your department. 

In other words, under the facts set forth by you, the Ohio Board of Admin­
istration is without authority to sell the brick in question to the contractors, Beatrice 
& Kinear, ior the reason that such sale would be a sale in the open market and 
not a sale to rhe state and, therefore, in \·iolation of section 41 of article II of the 
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constitution of Ohio. Furthermore, your department should not make itself a 
party to any arrangement designed to circumvent the constitutional provisions in 
question and should not recognize any contract between the Ohio Board of Admin­
istration and Beatrice & Kinear- by the terms of which the latter are to purchase 
brick from the former, the brick to be billed to you and paid for by your depart­
ment and the cost thereof deducted from any sums due to the contractors. 

I understand from the contractors that they have been notified by the Ohio 
Board of Administration not to lay the brick in question until this matter is 
determined and that they do not intend to lay the brick until advised that the 
board of administration can lawfully sell the same to them and will, if advised 
that no such right exists, remove the brick in question and purchase other brick 
from private manufacturers. 

Respectfully, 
Eow ARD C. TcRNER, 

A ttorne}' General. 

978. 

ROADS AND HIGHWAYS-BONDS AUTHORIZED BY VOTE OF ELEC­
TORS OF TOWNSHIP PRIOR TO TAKING EFFECT OF CASS HIGH­
WAY LAW-TOWNSHIP TRUSTEES AUTHORIZED TO ISSUE SA:\IE 
BY SAVIXG CLAUSE, SECTION 303 OF CASS HIGHWAY LAW. 

The township trustees of Washington township, Belmont cowzty, Ohio, are 
authorized by the saving clause of section 303 of the Cass road law, 106 0. L., 663, 
to sell bonds of the said tow1zship, the issuance of which was authorized by a vote 
of the electors of the said township taken May 5, 1915, under authority of sections 
7033 to 7052, G. C., which sections were repealed by the provisions of said Cass 
highway law, which went into effect September 6, 1915. 

CoLUMBUS, OHIO, October 27, 1915. 

HoN. GEORGE THORXBL"RG, Prosecuting Attonzey, St. Clairsville, Ohio. 
DEAR SIR :-I have your request for my opinion, dated September 3, 1915, 

which request is as follows: 

"Under the provisions of sections 7033 to 7052, of the General Code, 
inclusive, on :\lay 5, 1915, .\Vashington township, Belmont county, Ohio, 
voted to sell $50,000.00 worth of bonds for the improvement of the roads 
of that township. On June 15, 1915; a resolution was passed by the trustees 
authorizing the sale of $10,000 worth of bonds under said vote, and they 
have advertised said $10,000 worth of bonds for sale on September 8, 1915. 

"Since the passage of the new Cass road law, which goes into effect 
on September 6th, the trustees of \Vashington township desire to know 
whether they have authority to sell the $10,000 worth of bonds, advertised, 
and to then advertise and sell the balance of $40,000 worth of bonds, all 
voted for at the election on :\1ay 5, 1915, and use the proceeds of the 
$10,000 worth of bonds and the remaining amount unsold for the purpose 
of improving the roqds of \Vashington township. 

"In other words, have they gone far enough with their procedure to 
permit them to carry out the intention of the people under their vote, or 
does the change of the law prevent it? 
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"Please reply to this at once, as they would like to know before the 
sale of their bonds on September 8, 1915." 

Section 303 of the Cass road law, to which you refer, (106 0. L., 663) is, 111 

part. as follows: 

''This act shall not affect or impair any contract or any act done, or 
right acquired of any penalty, forfeiture or punishment incurred prior to 
the time when this act or any section thereof takes effect, under or by 
virtue of any law so repealed, but the same may be asserted, completed, 
enforced, prosecuted or inflicted as fully and to the same extent as if such 
laws had not been repealed. The provisions of this act shall not affect or 
impair any act done or right acquired under or in pursuance of any reso­
lution adopted by the board of commissioners of any county, the trustees 
of any township, or the commissioners of any road district prior to the 
time of the taking effect of this act. * '~ *" 

By virtue of the vote of the electors of \Vashington township on :May 5. 1915, 
as stated in your letter, the township trustees of that township acquired the right 
to sell bonds to the amount of $50,000.00. Authority to exercise that right and 
to carry out the will of the electors has beeti specifically preserved by the 
language of the section above quoted. 

I am therefore of the opinion, and advise you, that the township trustees may 
sell the $10,000 of bonds which were authorized by· them to be sold under the 
resolution of June 15, 1915, and that they may also proceed, at least within a 
reasonable time, to sell the remaining $40,000 of the said bonds. This opinion 
is of course based on the assumption that the board of trustees of vVashington 
township, prior to l\1ay 5, 1915, regularly created the township into a road district 
under section 7033 of the General Code, that the election held on May 5, 1915, 
was properly conducted, and that the amount of the proposed bond issue added 
to the amount of any bonds previously issued by such road district and still out­
standing does not exceed one hundred thousand dollars, as provided by section 
7036 of the General Code. 

979. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

PANAMA-PACIFIC INTERNATIONAL EXPOSITION-HOW DISPOSI­
TION MAY BE MADE OF FURNITURE IN OHIO BUILDING. 

The fumiture at the Ohio building at the Panama-Pacific lnternatioii(Jl Exposi­
tion should be sold by the commission representing the state in its participation i11 
said exposition a11d the proceeds thereof turned i1zto the state treasury. 

LOLUMBUS, OHio, October 27, 1915. 

HoN. NEWTO:s- M. -;..irLLER, Directing Commissioner, Ohio Building, Panama-Pacific 
Intenzational Exposition, Smt Francisco, Cal. 
DEAR SIR :-I acknowledge receipt of yours under date of October 8, 1915, as 

follows: 
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''Kindly inform me whether the furnitur~ at the Ohio State House, P. 
P. I. E., can be sold by the members of the commission, or whether the 
same will han~ to be turned over to the adjutant general? 

"\\'e are having inquiries for furniture and many of the buildings 
are now contracting for the sale of theirs." 

A careful examination of the statutes fails to disclose specific authority con­
ferred upon any public official to sell the furniture in question or any part thereof. 

Upon investigation, however, it is learned that there has been established a 
uniformly observed rule in similar cases, which is in every way consistent with 
sound business sense and the proper protection. of the public interest. It has here­
tofore been the practice for the commission reJ?resenting this state, when par­
ticipating· in expositions of a character similar to that to which you refer, to sell 
the building and its equipment at the close of such exposition and to turn the 
proceeds thereof into the state treasury. 

Since, as stated above, this course would seem to be clearly in accord with 
the dictates of sound business judgment and a proper regard for economy, I 
suggest that it be followed in the matter of disposing of the furniture belonging 
to the state now in the Ohio state building at the Panama-Pacific International 
Exposition, San Francisco, California, and that the same be sold by the commis­
sion and the proceeds thereof turned into the state treasury. 

980. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARDS OF DEPUTY STATE SUPERVISORS OF ELECTIONS-LIMITED 
TO RATE OF OXE HUNDRED DOLLARS PER MONTH FOR TIME 
ACTUALLY DIPLOYED FOR NECESSARY TE:\1PORARY ASSIST­
AXTS TO ITS CLERK-~.IAXEv1U::\I cm.fPEXSATIOX OF DEPUTY 
CLERK OF BOARD. . 

Boards of deputy state supervisors and boards of deputy state supervisors 
and inspectors of elections are not authorized to pay for necessary temporary 
assistmzts to the clerk in excess of the rate of one hundred dollars per month for 
the time actually employed. 

The maximum compensation of the deputy clerk of boards of deputy state 
supervisors and inspectors authorized b:y law is one hundred and fifty dollars per 
month as prescribed by section 4799, G. C. 

CoLUMBUS, OHIO, October 27, 1915. 

The Bureau of lnspectiou a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your request for opinion, which is as follows: 

"\Ve would respectfully request your written opinion upon the fol­
low·ing question: 

"\\'hat is the meaning of the language used in section 4877, General 
Code, as amenped 103 0. L., page 544, which reads: 

"'At a salary of not to exceed the rate of one hundred dollars per 
month each.' 
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•· Does this mean that where persons are temporarily employed as 
assistants to the clerk of the board of deputy state superYisors of elec­
tions, that the sum of one hundred dollars should be diYided by the total 
number of days, or the number of working days, of the month in which 
temporary employment of the assistants is made in order to get a per 
diem rate to apply to the number of clays less than a month that the 
temporary assistants work; or may it be construed so as to permit the 
deputy state supervisors of elections to pay the full one hundred dollars, 
notwithstanding that said assistant clerk serves only a part of said month? 

''Does section 4877, as amended 103 0. L., 544, repeal by implication 
because of being later legislation on the subject, the salary provided for 
deputy clerk as stated in section 4799, G. C.? 

"Because our examiners are now working on election matters in Ham­
ilton county, we would appreciate an early reply to the above questions." 

Section 4877, G. C., as amended in 103 0. L., page 544, and section 4799, G. C., 
to which you refer, provide as follows : 

"Section 4877. \Vhen necessary, the board may employ a deputy 
clerk and one or more clerks as temporary assistants of the clerk at a 
salary of not to exceed the rate of one hundred dollars per month each 
and prescribe their duties. * * * 

"Sectioil 4799. The deputy clerk of the board of deputy state super­
visors and inspectors shall perform such duties and receive such compen­
sation, not exceeding one hundred fifty dollars each month, as shall be 
determined by the board." 

Your second inquiry relative to the repeal of section 4799, G. C., invites first 
a consideration of the act of April 23, 1904, 97 0. L., 185. 

Prior to the passage of this act, the provisions of section 4877, G. C., then 
section 2926-c, R. S., were applicable only to city boards of elections. By this 
act city boards of elections were abolished and there was created in all counties 
containing cities in which annual registration was required, boards of deputy state 
supervisors and inspectors of elections (97 0. L., 192). 

In this act (97 0. L., 220) it was provided that: 

"The board of deputy state supervisors and inspectors of elections 
shall also appoin( a deputy clerk who shall perform such duties and receive 
such compensation, not exceeding one hundred dollars per month, as shall 
be determined by the board," 

and in the same section the manner of selecting such deputy clerk was prescribed. 
This provision was amended in 98 0. L., 290, in one particular only, viz. : the 
maximum compensation was there increased to one hundred fifty dollars and 111 

this form this provision was carried into the General Code as section 4799. 
In the act first authorizing the selection of a cleputy clerk of the board of 

-deputy state supervisors and inspectors of elections, (97 0. L., 194) section 2926-c, 
R. S., clearly including within its terms deputy state supervisors and inspectors of 
elections, and relating thereto, provided in part as follows: 

"When necessary, they may employ a deputy clerk and one or more 
clerks as temporary assistants of their clerk, at a salary not to exceed 
the rate of $100.00 per month and prescribe their duties. The period for 
which they are employed must always be fixed in the order authorizing 
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their employment, but they may be diochargcd sooner at the pleasure of 
the board. Such deputy clerk and all such assistants shall take the same 
oath for the faithful pt!rformance oi tht!ir duties as required of tht! clerk 
of 'uch hoard." 

Thi, !Jrm·ision, it will be ob,.:rvc<l, was carried into tht! Gt!neral Code as 
s~ction 4877, supra. If this latter provision, when ori;;inally enacted and as carried 
into tht! General Code, he construerl to apply only to hoards of deputy state 
supervisors and inspt!ctors of elections, and that is a question not necessary of 
determinati011 at this time, it cannot be said to be at all inconsi>tent with the 
provision requiring the selection and fixing the com!Jensation of a deputy clerk 
hy such boards, merely hy reason of that part thereof which provides that : "they 
may employ a dc!Juty clerk." It seems clt!ar that a court in construing these 
provisions of the same act togeth.er would, of necessity, hold either tha't as to 
boards of deputy state supen·isors and inspectors of elections this provision­
''they may et~1ploy a dt!puty clerk"-was only surplusage or that it gave authority 
to em!Jloy an additional temporary deputy clerk whose compensation would be 
governed by the provisions of this section as distinguished from the compensation 
of the permanent deputy clerk provided for under section 4799, G. C. That is 
to say, prior to the amendment of section 4877, G. C., 103 0. L., 544, the appoint­
ment and compensation of a permanent deputy clerk of boards of deputy state 
supervisors and inspectors of elections was authorized and governed solely by the 
provisions of section 4799, G. C. Xo change whatever was made in the provisions 
of section 4877, G. C., by the amendment in 103 0. L., 544, except to add thereto 
the following: 

"The compensation of the deputy clerk and the assistant clerks shall 
be equally divided between the city and county." 

There was in this amendment manifestly no purpose to effect a change in the 
application of the original provisions of this section, nor was there any purpose 
to in any way thereby affect the operation or to repeal the provisions of section 
4799, G. C., which are applicable only to the permanent deputy clerk required to be 
chosen at the organization of the board, under tire provisions of the act of April 
23, 1904, 97 0. L., 220, as amended by the act of April 2, 1906, 98 0. L., 290-291, 
which were carried into and now constitute section 4795, G. C. From this it 
follows that the permanent deputy clerk of boards of deputy state supervisors and 
inspectors of elections, chosen under authority of section 4795, G. C., may receive 
compensation to be fixed by the board, not in excess of one hundred fifty dollars 
per month, under the provisions of section 4799, G. C. 

Answering your second inquiry specifically, I am of the opinion that section 
4799, G. C., is not repealed by the provisions of section 4877, G. C., as amended 
in 103 0. L., 544. 

You first inquire as to the construction of the provisions of section 4877, G. C., 
as amended, supra, relative to the compensation of the deputy clerk and clerks 
therein authorized to be employed, fixing the same "at a salary not to exceed the 
rate of one hundred dollars per month each." This phrase, it seems, is quite 
clear and unambiguous, and to my mind imposes upon the board making such 
temporary employment, the duty of fixing a monthly compensation of all persons 
employed under authority of section 4877, G. C., 103 0. L., 544, at a rate not in 
excess of one hundred dollars per month, and it is the purpose and intent of this 
provision that such employe shall be paid only for the time actually employed, at 
a rate not in excess of one hundred dollars for a full month's service. That is to 
say, if the service of such cerk or deputy clerk is required for only a part of a 
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month, he would be entitled to only such proportion of his monthly salary as the 
time of his actual service bears to one month. :\Iore specifically answering your 
question, if the board in making such employment determines that the compen­
sation shall be the maximum of one hundred dollars per month, and the sen·ice of 
such clerk or deputy clerk is required for only one-third of a month, he would 
then be entitled to receive for such services but one-third of one hundred dollars 
and the board of elections would not, therefore, be authorized to pay one hundred 
dollars or any other such sum by it so fixed, as the monthly compensation of such 
clerk or deputy clerk, except when the services of such clerk or deputy clerk are 
rendered for the full period of one month. 

The calculation of the portion of the monthly compensation which may be 
paid for a period of less than a month should be based upon the actual number of 
days in the calendar month in which such service is rendered. 

A further question suggests itself, however, as to whether deputy state super­
visors and inspectors of elections and deputy state supervisors of elections may 
employ expert help outside of the authority and limitations upon compensation 
found in section 4877, G. C., supra. This question involves a consideration of the 
act of April 23, 1904, in the light of the state of the law upon this subject at 
that time. 

Without undertaking an exhaustive review of the history of the legislation 
upon this subject, it is sufficient to observe here that in 83 0. L, 211, city boards 
of elections were authorized to be appointed in certain cities. In this act and on 
the same page, and as applicable only to such boards of elections, was originally 
enacted the provision of section 4877, G. C., in exactly· the same language as 
appears in the General Code except that "secretary" was used instead of "clerk" 
In that act and on the same page will also be found the following provision : 

"The costs and charge of salaries of members of such boards of elec­
tions in any such city, and the secretary and his deputy and assistants, and 
all necessa1·:y expenses of the board for the purposes herein authorized," 
shall be borne by the city, etc. 

This provision was carried into the act found in 86 0. L, 84, and was, as 
above stated, clearly applicable ouly to city boards of elections. It seems conclusive 
that the enactment of the provisioi1s of section 4877, G. C., in 83 0. L, 211, in view 
of a contemporaneous provision for the payment of "all necessary ex_penses of 
the hoard" can be based upon no other than one or both of two reasons. :\Iani­
festly the legislature either conceived that the employment of temporary clerks 
and assistants did not come within the authority to pay "all necessary expenses 
of the board," or if such employment \~as within the authority to pay all necessary 
expenses, the sole purpose of the enactment of what is now section 4877, G. C., 
was to limit the expenditure for such temporary clerks and assistants. 

These provisions as to city boards of elections continued without substantial 
change until 1904. At this time it was provided as to boards of deputy state 
supervisors of elections that: 

"The compensation above provided for, and all proper necessary 
expenses in the performance of the duties of such deputy supervisors, 
shall be defrayed out of the county treasury as other county expenses 
and the county commissioners shall make the necessary levy to meet 
the same," (93 0. L, 178. and 353.) 

There was previous to 1904 no provision other than this applicable to boards 
of deputy supervisors of elections for the employment of temporary assistants 
or clerks for such boards. 
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C nder thi, prun,wn it wa' held in the case ui State ex rei. v. Craig-, 21 
C. C., 180, that: 

"The compl'nsatiun fur a nece,ary a,~i,tant to the board of deputy 
supervisors of elections may be alluwecl ancl paicl as nl'Cl'''ary expen-e,." 

Xow it is belie\·ecl that this cun,truction· wuulcl. with equal force, rea.-<>11 d!HI 

aptness, attach to the prO\·ision for the payment of all necessary expenses of c:i!.v 
boards of elections and from this it follows that, as ahove suggested. th~ sole 
purpose of the original enactment of the provisions of section 4877, G. C. was 
to limit the amount of expenditures for such temporary clerks and assistants to 
such city boards. Under these statutes as construed by the circuit court in the 
case above cited, we find that immediately prior to the passage of the act of .\pril, 
1904, 97 0. L., 185, et seq., city boards of elections and boards of deputy super­
visors of elections were authorized to employ temporary clerks and assistants 
when necessary, and that city boards were limited to the payment of such employes 
at a rate not in excess of one hundred dollars per month, while boards of deputy 
supervisors were limited only by the allowance of the county commissioners for 
such expenses. 

With this state of the law the legislature pas<;ed the act of April 23, 1904, 
above mentioned, abolishing city boards of election~ and creating in counties in 
which annual registration was required. boards of deputy state supervisors and 
inspectors of elections, and from the provisions of this act the codifying com­
mission incorporated into the General Code the provisions of section 4821 and 
section 4877, G. C. In this act it was provided also that ''deputy state supervisors 
of elections" should, in all cases where not otherwise provided, be construed to 
include "deputy state supervisors and inspectors of elections." (97 0. L., 220.) 

At page 222 of 97 0. L., in the same act, the provisions found in section 
4821, G. C., were enacted verbatim and by virtue of 2966-3, R. S., therein (97 0. 
L., 220) were equally applicable to boards of deputy state supervisors and inspectors 
of elections and to deputy state supervisors of elections. 

Under the construction given this language by the circuit court in the case of 
State ex rei. vs. Craig, supra, both deputy supervisors and deputy supervisors and 
inspectors of elections were authorized to employ necessary clerks and assistants, 
and without further provision relative thereto would have been limited in their 
expenditures for such purposes only by the discretion of the county commissioners 
in allowing claims therefor. \V e find, however, carried into this act, 97 0. L., 195, 
the provisions of the act found in 83 0. L., 211, above quoted, and applicable to 
city boards only, that "all necessary expenses of the board" should be paid by the 
city, etc. Since there was then full authority in the act for the employment and 
payment of necessary clerks and assistants to all boards, no purpose could have 
prompted the contemporaneous enactment of the provisions which were afterwards 
incorporated in section 4877, G. C., as appear at page 194 of 97 0. L., other than 
to put a limitation upon the expenditures for that purpose. To what does this 
limitation apply? 

Section 2926-c, R. S., 97 0. L., 193-4, provides as follows: 

"The members of the board of deputy state supervisors shall meet 
within fifteen days after their appointment, and organize by the election 
of a chief deputy and clerk as provided in section 4 of the supervisory 
election law, section 2966-4 of the Revised Statutes. Xo order, resolution 
or action of such board shall be valid without the vote of three of the 
four members. Such board shall appoint all registrars of electors, judges 
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and clerks of election and other clerks, officers and agents herein provided 
for, and designate the ward and precinct in \\·hich each shall serve. All 
deputy clerks, assistants, registrars and judges and clerks of election, now 
in office, in registration cities, shall remain in their respective offices and 
employments and continue to perform the several duties thereof and 
receive the compensation therefor, under existing laws, and under the 
direction and control of the board of deputy state supervisors, or the board 
of deputy state supervisors and inspectors, as the case may be, until their 
successors are chosen or appointed and qualified or until removed by the 
proper authority in accordance with the provisions of this act. The board 
of deputy state supervisors shall also appoint the places of registration 
of electors, and holding elections in each ward or precinct, and provide 
suitable booths or hire suitable rooms for such purpose and for their own 
office, at such rents as they deem just; they shall also provide the necessary 
and proper furniture and supplies for such rooms. and for the purchase, 
preservation and repair of all booths and ballot boxes, necessary for use at 
elections in such city, and all books, blanks, and forms necessary for the 
registrations and elections herein designated, and for duly issuing all 
notices, advertisements or publications required by law. The board of 
deputy state super\{isors of elections or the board of deputy state super­
\·isors and inspectors of elections, as the case may be, of counties con­
taining registration cities at!d the clerk thereof shall, upon the taking effect 
of this act, have the custody, care and control of all registers, list~, books, 
maps, forms, oaths, certificates. blanks, booths. and ballot boxes, and all 
other property and supplies heretofore under the custody and control of 
the city boards of elections and the secretary thereof. 

"The board may, from time to time, make and issue all such rules, 
regulations and instructions, not inconsistent with law. as they shall deem 
necessary for governing and guiding their clerk and his deputy or assist­
ants, and the registrars ·of electors and judges; and clerks of elections, 
or other persons under their control in the proper discharge of their 
respecti\·e offices and duties. They shall divide, define and proclaim the 
election precincts of such city, authorized in section two thousand nine 
hundred and twenty-six, and the boundaries thereof, and provide for 
furnishing to each registrar of electors and judges of· elections a map 
and pertinent description of such di\·isions and boundaries, and of any 
changes which from time to time are made by them. \Vhen necessar-y, 
they may employ a deputy clerk and one or more clerks as temporary 
assistants of their clerk, at a salary not to exceed the rate of one hundred 
dollars per month, and prescribe their duties. The period for which they 
are employed must always be fixed in the order authorizing their employ­
ment, but they may be discharged sooner at the pleasure of the board. 
Such. deputy clerk and all such assistants shall take the same oath for 
the faithful performance of their duties as required of the clerk "Of said 
board." 

This section is not altogether free from ambiguity, but after a careful consid­
eration of the same I am inclined to the view that in the last paragraph thereof 
the phrase "the board" and the term "they" include within their meaning deputy 
supervisors as well as deputy state supen·isors and inspectors of elections, except 
in such cases as the act in its entiretv renders that contruction inapplicable. 

That is to say, since this enact~1ent that provision of section 2926-c supra, 
which is introduced by the phrase "when necessary" is applicable to boards of 
deputy state supervisors of elections. as well as to boards of deputy state super-
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visors and inspectors of elections, and the purpose in its enactment was, and its 
force and effect is, to limit the amount such boards may lawfully pay to persons 
employed as temporary clerks and assistants. The view that this provision applies 
to boards of deputy state supervisors of elections since the act of April 23, 1904, 
above referred to, is supported by the inclusion of "a deputy clerk" therein, when 
it is remembered that at that time, as now, there was no other authority for a 
deputy clerk of boards of deputy state supervisors of elections, and in the same 
act (97 0. L., 220) there was an imperative requirement of the selection of a 
permanent deputy clerk of deputy state supen;isors and inspectors of elections. 
That is, the purpose of this particular phrase was to authorize supervisors of 
elections to employ, when necessary, a temporary deputy clerk in the absence 
of authority to make such employment permanent. 

I am therefore of opinion that section 4877, G. C., as amended, 103 0. L., 
544, since that amendment did not affect its application, is equally applicable to 
boards of deputy state supervisors of elections and boards of deputy state super­
visors and inspectors of elections, and that under its provisions the compensation 
of all temporary clerks and assistants of either of such boards is limited to the 
rate of not to exceed one hundred dollars per month for the time actually 
employed, to be computed upon the basis of the actual number of days in the 
calendar month in which such services are rendered. 

981. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COMBINED NORMAL AND INDUSTRIAL DEPARTMENT AT WILBER­
FORCE UNIVERSITY-BIDS RECEIVED ON DIFFERENT ITEMS­
SOME ABOVE AND "BELOW ESTIMATE-CONTRACTS MAY BE 
AWARDED ON DIDS BELOW ESTIMATE-REJECT THOSE ABOVE 
-WHEN NEW ESTI:\IATE l\1AY INCLUDE DIFFERENCE BETWEEN 
ESTIMATE AND BIDS BELOW ESTil\IATE. 

If bids are received on different items of an improvemeut under section 2314, 
et seq., G. C., and as to certain items the bids Z\Jere below the estimate and as to 
certain other items above the ~stimate, c011tracts may be awarded on those bids 
below the estimate, but those bids above the estimate must be rejected. 

A new estimate as to those bids which were above the estimate may be filed, and 
may include the difference between the estimate and the bids below the estimate, 
if cmitracls are awarded 011 such bids. 

No contract should be awarded until it is definitely ascertained that the cost of 
the entire improvement, including architect's fees, etc., will be withia the aPPro­
priation. 

CoL01BCS, OHIO, October 27, 1915 .. 

RoN. A. V. Do:-oAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your department has submitted to me a certain statement of facts 

which I will hereinafter set forth and requested my opinion thereon. 
The combined normal and industrial department at \Vilberforce University 

advertised for bids on a certain water supply system, the plans, specifications and 
estimates having been theretofore approved and placed on file in your office. The 
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engineer in charge of the work divided the said work into five different items, 
and when bids were received and opened it was found that on three of the items 
the amounts bid were below the estimate, but that on two of such items the amounts 
bid exceeded the estimate. lt became necessary, therefore, in view of the pro­
vision of section 2323 of the General Code that ·'no contract shall be made for 
labor or material at a price in excess of the entire estimate thereof," that the 
bids on the two items foregoing mentioned should be rejected. Subsequently, the 
engineer submitted a new estimate on said two items, increased in amount by the 
amount that was saved on the difference between bid and estimate of the other 
three items. In submitting the new estimate the engineer submitted a new estimate 
on all fixe items. reducing the estimate on the three items to the exact amount of 
the bid theretofore received and increasing by such amount the estimate on the 
other two items, and your department has taken exception to receiving such new 
estimate, on the ground that it is not proper to amend a former estimate on which 
bids have been received and contracts on a part of the work entitled to be let; 
that if new estimates are received. no contract should be let on the former estimate, 
but the work should be readvertised in its entirety. 

This brings us to a general running commentary on the statutes governing 
building regulations for public buildings, found in sections 2314, et seq., of the 
General Code. 

Section 2314· provides that before entering into a contract for the erection, alter· 
ation or improvement of a state institution or building or addition thereto, except­
ing the penitentiary, or for the supply of materials therefor, costing in the ag­
gregate more than three thousand dollars, the board or other authority having the 
supervision of such building shall make or cause to be made full and accurate 
plans, accurate bills showing the exact amount of different kinds of material neces­
sary to the construction under such plans, full and complete specifications of. the 
work and a full and accurate e"stimate of each item of expense and the aggregate 
cost thereof. 

After the board or other authority has prepared such plans, the same are then 
submitted to a board consisting of the governor, auditor of state and secretary 
of state for its approval. This board is to look over the papers so submitted, in­
cluding the plans, and ascertain that the building to be constructed is reasonably 
adapted for the uses to which it is to be put and for which the legislature has ap­
propriated, and should at that time consult the appropriation in order to see how 
much construction is to be done under such appropriation. Having so determined 
that matter, the said board should see whether or not the building called for 
by the plans, specifications, etc., can according to the estimate, be constructed 
within the amount provided therefor. Thereupon, said plans, etc., should be ap­
p~oved and filed in your office. 

As I view said statutes, the above board was constituted a board to see to 
it that the intent of the legislature is carried out in the plans, etc., for the con­
struction of the improvement appropriated for, provided, of course, that the cost 
of the improvement exceeds three thousand dollars. 

After the approval has been made it is then the duty of the board, depart­
ment or institution that is to construct the building or improvement to advertise 
for bids, and on the day named said board, or other authority, is to open the 
proposals and award the contract to the louJest bidder. After having accepted a 
proposal and entered into a contract, the same is not to be binding until certified 
to by the attorney general. 

However, under the provisions of section 2323, G. C., no contract shall be 
made for labor or materials at a price in excess of the entire estimate thereof; 
and the section further provides that the entire contract or contracts, including 
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estimates of expenses for architects and otherwise, shall not exceed in the aggregate 
the amount authorized by law for such institution, building or improvement, addi­
tion thereto or alteration thereof. 

As soon as the proposals are opened, therefore, it becomes the duty of the 
board to examine the estimates to see whether or not the bids are in excess of 
such estimates. If the estimates are divided, as in the case in question, each estimate 
should be considered as a separate matter and the bid upon any item thereof 
should be measured by the estimate of such item. 

:::\ow in the case in question that has been done, and it has been determined 
that as to two of the items bid upon the bids are in excess of the estimate, but 
that as to the remaining three items the bids are not in excess of the estimate. 

The provision that the awarding of the contract shall not be in excess of the 
estimate is a limitation on the right of the board to award contracts, but when 
said board has received a bid on a particular item below the estimate thereof, 
I can see no reason why the money thus released may not be used in increasing 
the estimate on other parts of the work, without the necessity of having to reject 
all the bids and re-advertise the work in its entirety, but may retain the bids on 
those items which were below the estimate. 

It is provided, however, that all the contracts taken together, including the 
estimates of expenses for architects and otherwise, shall not exceed in the aggre­
gate the amount authorized by law for the particular improvement, and, therefore, 
a board should not enter into a contract for that part of the work which it is 
entitled to let until it definitely ascertains that the entire work can be let within 
the appropriation. 

Of course, in submitting the new estimate the same must receive the approval 
of the governor, auditor of state and secretary of state and, therefore, if the same 
is grossly in excess such estimate should not be approved. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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982. 

FOREIGX CORPORA TIOl\- SECTIO~ 183, G. C., HAVI~G BEEN COM­
PLIED WITH CORPORATIOX XO\V OFFERS TO FILE CERTIFICATE 
IXCREASil\G CAPITAL STOCK, ASSERTil\G XO PART OF SUCH 
IXCREASE IS REPRESEl\TED BY PROPERTY OWl\ED AND USED 
AXD BUSIXESS TRANSACTED II\ OHIO-CERTIFICATE INSUF­
FICIEXT. 

A foreign corporation which has complied with section 183, G. C., subsequently 
increases its total aHthori:::ed capital stock and offers to file a certificate. stating 
the amount of such increase and asserting that 110 part thereof is represe11ted by 
property owned and used and business transacted in Ohio, HELD: 

Such certificate is not sufficient under section 185, G. C., but should show 
the amozmt of the company's property and busilzess in Ohio and the total amount 
of the company's property and business everywhere at the time of the increase in 
the authorized capital stock. 

Where the proportion of the capital stock of a foreign corporation, represented 
by property owned and used and business transacted in Ohio, is not increased, but 
tlze company has i11creased its total authorized capital stock, the secretary of state may 
accept and file a certificate showing the facts and charge the minimum fee therefor. 

CoLUMBUS, Omo, October 28, 1915. 

HoN. CHARD:s Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I acknowledge the receipt of your letter of October 22nd, request­

ing my opinion upon the question presented by the tender to you of a certificate of 
The May Department Stores Company, in which it is recited that said company 
has increased its issue of preferred stock from the sum of $5,000,000.00 to the 
sum of $8,250,000.00, ahd that no portion of the said increase of capital stock 
was or is represented by property owned or used or business done or transacted 
in the state of Ohio. 

Stated as a question of law the facts present the following issue: 

"Where a foreign corporation which has complied with section 183 
of the General Code of Ohio increases its total authorized capital stock, but 
is able to· certify that no part of the increased capital stock is represented 
by property owned and used and business transacted in the state of Ohio, 
is the company liable to compliance with section 185, G. C., and, if so, 
how should the fee payable under that section be computed?" 

This question is answered by proper application of the principles laid down 
in opinion No. 699 sent to you under date of August 6, 1915. In that opinion 
it was held that the word "proportion" as used in sections 183 and 185, G. C., 
means an amount ascertained by applying to the total authorized capital stock of the 
company, at a given tim"e, the percentage indicated by dividing the business trans­
acted and property owned and used by the company in the state of Ohio by the 
total business and property at such time. That is to say, if at a given time the 
total authorized capital stock of the company is $1,000,000.00 and the company's 
business and property everwhere is $500,000.00 and its business and property in 
Ohio is $50,000.00, then the "proportion" for the purposes of these sections is 
50/500 of $1,000,000.00, or $100,000.00. 

In said opinion it was also held that if a foreign corporation should increase its 
total authorized capital stock, the question of its liability to comply with section 
185, G. C., and the calculation of the fee thereunder would both be determined by 
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appl) ing the aforc>aid formula. That is to say, taking the property and business 
of the company everywhere and dividing it into the property and business of the 
company in Ohio a, of the date of the increa;;c of the total authorized capital 
stock, and then taking the resultant percentage of the new total authorized capital 
stock, is the amount thus obtained greater than the amount similarly calculated 
at the time of the company"s original compliance? If it is, then the certificate 
under section 185 ~hould be filed and the basis of the computation of the fee is the 
difference between the two amounts. 

It will be observed that the question of liability and that respecting the com­
putation of the fee are both based upon the autlzori::cd capital stock-not the 
actually issued stock. A company may have an authorized capital stock of 
$10,000,000.00 and never have i"sued more than half of that amount in par value­
that is, though the stock which it is authorized to issue is $10,000,000.00, the capital 
actually going into the property and business of the company may be much less 
than that sum; nevertheless, the liability of the company and the fee are alike 
determined on the basis of the authorized capital stock, and not on the basis of 
the stock actually issued or the capital actually employed. 

These things being true, it follows, I think, that the certificate which has been 
tendered to you by The :\lay Department Stores Company cannot be accepted by 
you because its recitals are not sufficiently specific for you to determine whether 
or not there has been an acttial increase within the meaning of section 185 of the 
General Code, and what the amount of that increase, should it exist, is; for it is 
not enough to certify that no part of the new authorized capital has gone into 
the property and business in Ohio. Indeed, the newly authorized capital stock may 
not have been issued at all, and yet the facts might be such as to necessitate the 
filing of a certificate of increase and the payment of a substantial fee therefor. 

The facts which such a certificate should disclose, in a word, are those showing 
the total value of the property of the company owned and used in Ohio and the 
value of the property owned and used outside of Ohio, and the proportion of 
the new total authorized capital stock-not the new issue itself, but the whole stock 
as thus increased- represented by property owned and used by business transacted 
in Ohio at the date of the increase in authorized capital stock. 

If the certificate thus properly filled out shows that at the time of the increase 
of the authorized capital stock, the result arrived at by applying to the authorized 
capital stock, as increased, the percentage ascertained by dividing the Ohio prop­
erty and business by the total property and business of the company is no greater 
than the result similarly arrived at at the time of the initial compliance of the 
company with the laws of Ohio, then, technically, no certificate is due, but I 
would be of the opinion, as contended for by counsel representing the company, 
that a certificate might lawfully be received and filed by you as a certificate of 
increase upon the payment of the minimum fee for filing such certificate, so that 
your records might show the exact effect of the company's increase of its author­
ized capital stock. 

Should such certificate so properly filled out, however, show that the amount 
arrived at by going through the calculations above described, based upon the total 
authorized capital stock as enhanced by the increase thereof, is greater than the 
amount representing the "proportion" ascertained at the time of the original com­
pliance or the last previous increase under section 185 of. the General Code, then 
the difference between the two amounts, which constitute the respective "propor­
tions" for the purposes of the related statutes, would represent the "increase" in 
"the proportion of its capital stock represented by property used and business 
done in this state," within the meaning of section 185, G. C., and the fee payable 
in such case should be computed on this difference. 
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This oplmon is based upon principles which are more fully disclosed in 
opinion Xo. 699, above referred to. 

I herewith return the correspondence submitted to me, with the check of Mr. 
Nathan Loeser for $5.00 attached thereto, advising that the certificate of The 
:\lay Deparment Stores Company is not sufficiently specific to permit you to receive 
and file it for any purpose, and that, of course, it is impossible to determine 
therefrom what, if any, fee is due to the state of Ohio from The l\Iay Department 
Stores Company on account of the increase of its total authorized capital stock. 

983. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

VILLAGE CLERK-COMPENSATION-CANXOT RECEIVE.Al\Y COMPEN­
SATION FOR ACTING AS LEGAL ADVISER TO VILLAGE IN AD­
DITION TO AMOUNT RECEIVED BY HIM AS CLERK. 

A village clerk cannot be employed and paid compensation for acting as legal 
adviser to the village in addition to the compensation received by him as clerk 
of the said village. · 

CoLUMBUS, OHIO, October 28, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge your request for an opinion which is 

as follows: 

"We would respectfully request your written- opinion upon the follow­
ing question: 

. "Is it legal for the village clerk to be employed by council as legal ad­
viser to village officials? 

"The council of the. village of Bratenahl desires to employ their clerk, 
who is an attorney at law, as their legal adviser if there be no incompat­
ibility." 

Section 4279 of the General Code, which refers to the election of a clerk of 
a village, is as follows: 

"The clerk shall be elected for a term of two years, commencing on 
the first day of January next after his election, and shall serve until his 
successor IS elected and qualified. He shall be an elector of the cor­
poration." 

Under the terms of the section just quoted, the clerk of a village is an officer 
of the corporation. 

Section 3808 of the General Code, which relates to municipal corporations, 
is as follows: 

"Xo member of the council, board, officer or commiSSioner of the 
corporation, shall have any interest in the expenditure of money on the 
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part of the corporation other than his fixed compensation. A violation 
of any provision oi this or the preceding two sections shall disqualify the 
party violating it from holding any office of trust or profit in the corpora­
tion, and ohall render him liable to the corporation for all sums of money 
or other things he may receive contrary to the provisions of such sections, 
and if in ofl1ce he shall be dismissed thereirom." 

The relations existing between the legal adviser of a village and the village 
is contractual and is provided for in section 4220 of the General Code, which is 
as follows: 

"\\'hen it deems it necessary, the village council may provide legal 
counsel for the village, or any department or official thereof, for a period 
not to exceed two years, and provide compensation therefor." 

It will be noted from reading of section 3808 of the General Code, supra, that 
an officer of a village is prohibited from having any interest in the expenditure 
of money on the part of the corporation other than his fixed compensation. 

It i:> my opinion therefore that while there is no incompatibility between the 
office of village clerk and the legal adviser of the village on account of conflicting 
duties of the two positions, yet in view of the provisions of section 3808 of the 
General Code, supra, a village clerk could not receive any compensation for acting 
as legal adviser to the village in addition to the compensation received by him as 
clerk of the village. 

984. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE 1\1ED1CAL BOARD-FEE OF TWENTY-FIVE DOLLARS SHOULD 
BE CHARGED FOR EACH EXAMINATION REQUIRED TO QUALIFY 
APPLICAXT FOR CERTIFICATE TO PRACTICE ANY BRANCH OF 
MEDICINE OR SURGERY REGARDLESS OF GROUPING OF BRANCH­
ES THAT BOARD 1\TAY I~CLUDE IN ONE CERTIFICATE-WHERE 
SEPARATE EXA~HNATIO~S ARE REQUIRED IN SEPARATE 
BRANCHES, FEE OF TWEXTY-FIVE DOLLARS ~1UST BE CHARGED 
FOR EACH BRANCH. . 

The provisio11s of section 1277, G. C., apply to a11d co11trol examinati011s for 
a certificate to practice 011e or more limited branches of medicine and surgery 
as defined in section 1274-1, et seq., G. C., 106 0. L., 202, and require a fee of 
twenty-five dollars for each e.ramination, whether the subjects of such examina­
tioll arc appropriate to only 011e limited branch or more than one. 

CoLUMBUS, OHIO, October 29, 1915. 
The State Medical Board, G:olumbus, Ohio. 

GENTLEMEN :-I have your letter of October 22, 1915, bearing the following 
statement and inquiry: 

"Acting under section 1274-1 of the General Code, the state medical 
board has established rules and regulations to govern those who practice 
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any limited branch or branches of medicine or surgery in Ohio. The 
limited branches of medicine or surgery recognized by the board, in the 
rules and regulations, have been grouped and the groupings explained as 
follows: 

"The following groups of such limited branches have been adopted: 
" ( 1) Chiropractic, naprapathy, spondylotherapy, electro-therapy, 

hydro-therapy, mechano-therapy and neuropathy, or any other similar branch 
of medicine or surgery that may now or hereafter exist, and not here 
specified. 

"(2) Suggestive-therapy, psycho-therapy, magnetic healing, or any 
other similar branch of medicine or surgery that may now or hereafter 
exist and no( here specified. 

"(3) Massage, Swedish movement, or any other similar limited 
branch of medicine or surgery which involves manual, physical or mechan­
ical methods of exercise or operation, appliance or treatment that may 
now or hereafter exist and not here specified. 

" ( 4) Chiropody. 
"(5) Optometry. 
"Certificates will be issued to those qualifying in any of the limited 

branches mentioned in any single group: 
"(Example) A certificate will be issued to one who qualifies to 

practice 'chiropractic' or 'chiropratic and spondyJotherapy' (group 1), or 
to practice 'suggestive-therapy' or 'suggestive-therapy and magnetic healing' 
(group 2). 

"A certificate will not be granted to practice chiropractic and suggestive­
therapy. In other words, to practice more than one group, more than one 
certificate will be required for those who qualify. 

"A fee of $25.00 will be required for each certificate granted. 
"The first group includes· those practices which involve the doing of 

material things, or the use of something material as a therapeutic measure. 
The second group involves those branches which have to do with the treat­
ment of the mind. 

"Both the first and second group will permit applicants to examine and 
diagnose. Those practicing in the third group will not be permitted to 
examine and diagnose. All concede that chiropody and optometry should 
stand alone upon their own merits. 

·"In adopting these groupings, the board believes that it can more 
intelligently regulate the various practices. 

"It will be observed that a certificate is required to practice any branc!J 
or branches specified in a single group, and that a fee of $25.00 is required 
for each certificate granted. 

"Please advise whether the board's action in requiring the fee of 
$25.00 for each certificate, in case an applicant qualifies to practice in more 
than one group, is proper." 

The question presented by you involves a consideration and construction of 
the following sections of the General Code as found in house bill Xo. 220, 106 
0. L., 202, et seq. 

"Section 1274--1. The state mei:lical board shall also examine and 
register persons desiring to practice any limited branch or branches of 
medicine or surgery, and shall establish rules and regulations governing 
such limited practice. Such limited branches of medicine or surgery shall 
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include chiropractic, naprapathy, spondylotherapy, mechano-therapy, neu­
ropathy, electro-therapy, hydro-therapy, suggestive-therapy, psycho-therapy, 
magnetic healing, chiropody, Swedish movements, massage, and such other 
branches of medicine or surgery as the same are defined in section 1286 of 
the General Code that may now or hereafter exist, except midwifery and 
osteopathy. 

"Section 1274-2. For the purpose of establishing the practice of such 
limited branches the state medical board shall call to its aid the designated 
persons as provided in section 1274-3 of the General Code, and such 
designated persons shall examine any person who has practiced any such 
branch in Ohio for a period of at least one year prior to June first, 1915, 
and .who makes application prior to October first, 1915, on a fcrm prescribed 
by the board, in those subjects only which are appropriate to the limited 
branch of medicine or surgery, for a certificate to practice which his ap­
plication is made. Xo such applicant shall be required to comply with the 
preliminary educational qualifications provided for in section 1274-5 of the 
General Code. Any person, practicing in Ohio who at the time of the 
passage of this act shall actually be engaged in this state for a period of 
five years continuously prior to October first, 1915, in the practice of any 
one or more of the limited branches of medicine or surgery hereinbefore 
enumerated, and who shall present to and file with the state medical board 
an affidavit to that effect after the passage of this act shall be exempted 
from the examination, and shall be entitled to receive from said board 
a license to practice, upon the payment to said board of a fee of twenty-five 
dollars. The examination of all other applicants shall be conducted under 
rules prescribed by the board and at such times and places as the board may 
determine. Such examination shall be given in anatomy, physiology, chem­
istry, bacteriology, pathology, hygiene, diagnosis, and in such other subjects 
appropriate to the limited branches of medicine or surgery, certificate to 
practice which is applied for, as the board may require; provided, however, 
that applicants for certificates to practice massage or Swedish movements 
shall not be examined in pathology and diagnosis. 

"Section 1274-3. For the purpose of conducting such examinations the 
state medical board shall call to its aid any person or persons of established 
reputation and known ability in the particular limited branch in which 
the examination is being held; and in the event that there is in existence 
a state association or society of practitioners of any such limited branch 
of medicine or surgery, such association or society, except a state association 
or society of chiropodists, shall recommend the person or persons to be 
designated for this service by the board. Any person called by the 
state medical board to its aiel, as provided in this section, shall receive for 
his services not more than ten dollars per day and his actual and necessary 
expenses to be fixed and allowed by the state medical board. 

"If the applicant passes such examination and has paid the fee of 
twenty-five dollars as required by law, the state medical board shall issue 
its certificate to that effect. Such certificate shall authorize the holder 
thereof to practice such limited branch or branches of medicine or surgery 
as may be specified therein, but shall not permit him to practice any other 
branch or branches of medicine or surgery nor shall it permit him to treat 
infectious, conta~ious or venereal diseases, nor to prescribe or administer 
drugs, or to perform major surgery." 

You state in your letter that your board has divided the limited branches of 
medicine and surg~ry, namecl in section 1274-1. supra, into five groups and divi-
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sions and that it is your purpose to include in one certificate any one or all the 
branches named in a single group and to charge therefor a fee of twenty-five 
dollars, but that an applicant desiring to practice two branches, one of which is 
in one group and the other in another group, must procure a certificate for each 
hranch and pay for each certificate the sum of twenty-five dollars. To state the 
matter more concisely you propose to charge a fee of twenty-five dollars for 
a certificate for each group, which certificate may authorize its holder to practice 
one or any number of branch~s included in that group. 

The matter of di\·iding the various limited branches aforesaid into said groups 
or divisions is within the discretion of your board, under the provisions of section 
1274-1, supra, and is to be determined by a professional and technical knowledge of 
the relation between said branches included in each group. The question, therefore, 
of the appropriateness of this division is one of fact and for the purposes of 
this opinion said division must be regarded as pro"perly made. The question, how­
ever, of the charge to be made for certificates to practice is a question of law to be 
determined by the statutory provisions above quoted and by section 1277, G. C.. 
which is the general section fixing the charge of twenty-five dollars. This section 
provides as follows: 

"Each applicant for a certificate to practice medicine or surgery in 
this state shall pay a fee of twenty-five dollars for an examination. On 
failure to pass such examination the fee shall not be returned to the ap­
plicant, but within a year after such failure he may present himself and 
be again examined without the payment of an additional fee. All fees for 
examination shall be paid in advance to the treasurer of the board and. 
by him paid into the state treasury to the credit of a fund for the use 
of the state medical board." 

It must be observed that under the prov1s10ns of the foregoing section each 
applicant for a certificate to practice medicine or surgery in this state shall pay 
a fee of twenty-five dollars for ait examinatio11. Clearly this provision makes the 
examination and not the certificate the basis for the charge of twenty-five dollars . 
. An applicant must pay twenty-five dollars for an examination. If he passes S'UC­

cessfully the certificate follows; if he fails to pass said examination, nevertheless, 
he pays the ch~rge of twenty-five dollars subject to his right to take another ex­
amination within a year after such failure without payment of an additional fee. 

Keeping the provisions of this section in mind, we will now consider the 
later sections first above quoted. It is provided in section 1274-2, supra, that any 
person who has practiced any branch named in section 1274-1,. supra, for at least 
one year prior to June 1, 1915, and who makes application prior to October 1, 1915, 
shall be examined in those subjects only which are appropriate to the limited branch 
of medicine or surgery for a certificate to practice which his application is made. 
Here again it is manifest that the examination therein provided for must be con­
fined to those subjects only which are appropriate to the branch for which the 
applicant asks a certificate. If such examination may apply to two or more 
branches, that is, if the subjects covered by said examination are appropriate to 
two or more branches, and an applicant may qualify by passing said examination 
to practice in two or more branches, I know of no legal objection to his certificate 
so authorizing him and for a single fee of twenty-five dollars. 

It is also provided in this section for the examination of all other applicants 
under such rules as may be prescribed by the board. 

It is then provided in section 1274-3, supra, that if an applicant passes and has 
paid the fee of twenty-five dollars as required by law the said board shall issue 
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its ccrtilicate to that effect, which shall authorize the holder thereof to practice 
such limited branch or branches as may be specified therein. I am convinced, 
howe\·er, that the reference here made to the payment of twenty-five dollars as 
required by law is directed to the provisions of section 1277, G. C., and that 
under these statutes, as well as under section 1277, it is the examination and 
not the certificate which determines the fee. 

The only exception to this application and construction of the law is found 
in those provisions of section 1274-2, supra, by which under certain conditions a 
certificate to practice in one or more branches may be issued without examina­
tion upon payment of twenty-five dollars. These provisions, however, not involving 
any examination, cannot overcome the plain purpose of the law as declared in 
section 1277, supra. 

For the foregoing considerations I, therefore, conclude that it is the purpose 
of the law to require a fee of twenty-five dollars for each examination and that 
a certificate may be issued for each examination which may include one or more 
branches, but where separate examinations are required in separate branches a fee 
of twenty-five dollars must be charged for each examination. 

Coming now to consider your specific question, it is apparent that unles~; one 
examination may cover all the limited branches which you have included in one 
group, a fee of twenty-five dollars as proposed by you will not meet the requiren.ents 
of the law. I learn from you in this connection that as a matter of fact it will 
require a separate examination in practically every limited branch named in each 
of the groups specified by you. This being so, it is my opinion that a fee of 
twenty-five dollars should be charged for each examination required to qualify 
an applicant for a certificate to practice any branch regardless of the grouping 
or divisions made hy your board or the number of branches you may include in 
one certificate. Respectfully, 

985. 

EDWARD C. TURNER, 
Attorney General. 

STATE CIVIL SERVICE CO:\DIISSIOX-FEES AXD :\rTLEAGE OF WIT­
XESSES APPEARING IN HEARINGS BEFORE SUCH cmnnSSION 
-FUND :\JUST BE APPROPRIATED FOR THAT SPECIFIC PURPOSE. 

The fees a11d 111ileage of ~vituesses atteudi11g u11der the pro<.•isions of section 
486-7, G. C., 106 0. L, 403, whe11 duly certified a11d audited may be paid by the 
state treasurer 01rly fro Ill a fu11d appropriated for· that specific purpose. 

CoLt::-.11n:s, OHio, October 29, 1915. 

The State Ci<·i/ Serz•ice Colllmissi01r of Ohio, Colu111bus, Ohio. 
GF.:s-TLE~IEX :-I have your letter of October 22. 1915, as follows: 

"The fifth paragraph of section 486-7 provides· that-
" 'Fees shall be allowed to witnesses, and on their certificate, duly 

audited, shall he paid hy the state treasurer, * * <; for attendance 
and traveling, as is provided in section 3012 of the General Code.' 

"Query: From what fund shall these fees he paid?" 

Section 3012. G. C., which is referred to in the statute quoted hy you. i, the 
general section of tht' codt' prO\·iding for the fees and mileage of witnesses 
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attending in ci\·il cases in any court of record in this state. The provisions of 
section 486-7, supra, .make such fees and mileage, as fixed by >ection 3012, supra, 
upon your certificate duly audited, payable by the state treasurer. It appears, 
howeYer, that no appropriation has been made by the genera! assembly far this 
purpose imd in consequence thereof there is no fund in the state treasury legally 
available for the payment of these claims. This is so because under section 22 
of article 11 of the constitution, it is provided that: 

"No money shall be drawn from the treasury except m pursuance of 
a specific appropriation made by law." 

Answering your question specifically said witness fees, mileage and costs are 
payable from a fund appropriated by the legislature for that specific purpose, and 
as such fund has not been so prO\·ided, there is no money in the state treasury 
now available for the payment of such claims. 

986. 

Respectfully, 
Enw ARD C. Tt:RXER, 

Attontcy General. 

TRUSTEES OF COU.'\TY CHILDRE:--.i'S HOME-.'\OT AUTHORIZED TO 
BE APPOT?\'TED U:\TTIL BUILDII\GS ARE PROVIDED (SEE SEC­
Tl0:\1 3081, G. C.)-SAID BUILDL\'GS MUST BE READY FOR OCCU­
PANCY BEFORE APPOINTMENTS ARE MADE-IF ?~JADE PRIOR, 
ACTION OF COU:\TTY CO:>.D1ISSIONERS VOID. 

1. A necessary site and buildiugs are provided within the provisions of sectio11 
3081,G. C., when they are ready for use and occupancy as a children's home, and 
until so provided, the appointment of trustees as therein prescribed is not authorized 
by the provisions of said statute. 

2. The appoiututent of trustees of a children's home under section 3081, G. C., 
supra, before the necessary buildings and site are provided as required by the said 
statute, if made b:; county cotntnissioners, whose terms e.1:pire before said buildings 
and site are or may be py.ovided, is without authorit:y of law and is void. 

The State e.r rei. Morris 1:'. Sullh•att, 81 0. S., 79. 

CoLt:MBt:s, 0Hro, October 29, 1915. 

Hox. CHARLES L. BER~!OXT, Prosecutiug Attonzey, M f. Vemon, Ohio. 
DEAR SIR :-I have your letter of October 26th as follows: 

''On August 23, 1915, the commissioners of Knox county, appointed a 
board of trustees for the new County Children's Home, under the pro­
visions of section 3081, G. C. 

·a At the time this appointment was made it was thought that two 
Democrats and two Republicans were being appointed, but it was later 
ascertained that three of them were from the same political party. 

"On September 20, 1915, the board of county commissioners changed, 
two old members retiring, which also changed the politics of the board. 

"A -short time after the new hoard of commissioners took office, one 
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of the appointed trustees, about whose: politics there ~vas some question, 
came to the commissioners and requested that he be relin·ed from further 
~ervice upon said board. 

''At the time, August 23, this board of trustees was appointed the 
children's home was not ready to be turned over to them and probably will 
not he ready before X ovember 15, 1915. The building itself was completed, 
but it was not furnished ready for occupancy. 

"The board of county commissioners as now constituted, is insisting 
upon appointing an entire new board of trustees on the ground that the 
action of the former board of commissioners was premature and further 
that because three of the members of the board of trustees belonged to 
the same political party that the appointment of the whole board would 
be void. 

"I therefore desire your opinion upon the question as to whether .the 
appointment by the former board of county commissioners was made 
before it should be and therefore void, and whether the mistake in 
selecting· three from the sanie political party would render the action 
void?" 

Section 3081 of the General Code, to which you refer 111 your letter, provides 
in part as follows: 

"\\'hen the, necessary site and buildings are provided by the county, 
the commissioners shall appoint a board of four trustees, as follows: One 
for one year, one f~r two years, one for three years, and one for four 
years, from the first :\Ionday of :\larch thereafter. Xot more than 
two of such trustees shall be of the same political party." 

From your statements it appears that your board of county commissioners on 
August 23, 1915, under the provisions of the foregoing section, appointed a board 
of trustees for your children's home, which said home will not be ready for 
occupancy before November 15, 1915. 

It further appears that on September 20, 1915, two members of the board 
making said appointments aforesaid retired from office and were succeeded by two 
new members thereby changing the political complexion of said board, which fact 
affords very potent reasons for the apparent haste shown in making said appoint­
ments. 

You now inquire if the appointment of said trustees so made on August 23rd 
is valid. The answer to your question depends entirely upon the fact whether or 
not the provisions of section 3081, above quoted, required said appointments to 
be made prior to or on that date, or at any time before said two members retired 
from the board of county commissioners on September 20, 1915. The provisions 
of said section require the county commissioners to appoint a board of trustees 
when the necessary site and buildings are provided by the county. The require­
ment in this behalf is as definite and specific as it would be if the statute named 
and fixed a certain calendar date for said appointment. The commissioners, there­
fore, could not appoint before that date in anticipation of their leaving office, nor 
could they make a valid appointment until the actual necessity for the appointment 
existed as provided by said law. 

State ex rei. v. Sullivan, 81 0. S., 79. 
State ex rei. v. Ernston, 14 C. C., 614. 

The difficulty in this matter is not so much to determine upon what date sairl 
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appointment shall be made as it is to determine when the proper conditions exist 
which under the statute aforesaid fix that date. ~Ianifestly the providing of a 
site and buildings, as defined in section 3081, supra, means more than procuring 
a plat of land upon which stands a building with bare walls and empty rooms. It 
means a site upon which stands a structure furnished and equipped for the care 
and entertainment of the unfortunate waifs for whom it is to be a home. 

It was held in an opinion to you under date of ] une 16, 1915, that it was 
the duty of your board of county commissioners to furnish and equip the home 
in question with furniture. I desire now to make it plain that the building is not 
"provided" as required by section 3081, supra, until it is equipped and furnished 
and ready for use and occupancy. 

From your statements it appears that at this time said home is not ready for 
occupancy and will not be until about .:\ o\·ember 15, 1915. X o building, therefore, 
as yet has been provided as required by section 3081, supra. Xo building having 
been provided, the appointment of trustees even at this time is not tequired by 
the provisions of said section and the appointments made on August 23, 1915, 
were made wholly without warrant or authority of law, and were and are void. 
Said appointments being void in the first instance, it is not necessary to notice the 
other phases of the matter as presented in your inquiry. 

987. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY COMMISSION-CONTRACT FOR LEASE OF MA­
CHINERY FOR USE OF HIGHWAY DEPARTMENT CONSTRUED­
DEFECTIVE COXDITION OF LEASED ~IACHINERY. 

One who leases machinery to the stale highway commissioner and agrees to 
furnish 011 expert ellgineer to operate the same, is not entitled to full compensation 
for those days on which the machinery is not in use for eight hours, where the 
failure to use the machi11ery duri11g an e11tire day is due to its defective condition 
or to lack of skill on the part of the engineer furnished by the lessor. 

CoLUMBUS, 0Hro, October 29, 1915. 

Hox. CLI~TON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm :-I have your communication of October 19, 1915, transmitting to 

me copy of agreement dated September 7, 1915, between C. Taylor Handman and 
the state highway commissioner, covering the rental, by your department, of certain 
machinery the property of Mr. Hanclman. 

So much of said agreement as is pertinent to your inquiry reads as follows: 

''The contract price per clay on this equipment is fifteen dollars 
($15.00) net for every day that the machinery is in operation or even 
when steam has been gotten up in the morning with the expectation of 
running." 

The agreement also bound Mr. Hanclman to furnish an expert engineer to 
have charge of the leased machinery. 

Attached to your communication is a statement showing the number of hours 
during which the machinery referred to in the agreement with Mr. Handman was 
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operated, tog-ether with the reasons for the failure to perform eight hours' work 
with the machinery on seYeral of the days during- which the machinery was in use. 

From thi> statement it appears that the lea;oed machinery was used by your 
department on tweiYe days. On fiye of these days the machinery was used for 
eight hours each day; on seYen of these days the machinery was used less than 
eight hours, and the fact that the machinery was in use for less than eight hours 
on each of the se,·en days in question is set forth in the statement as being due 
to seyeral different causes, to wit: 

Late arriYal of the machiner)- on the site of the work; 
Inability to get sufficient steam pressure in the engine; 
Breaking of a stone bin ; and 
Engine trouble. 

It does not appear that in any instance where the engine was used for less 
than eight hours on any given day the fault was that of the employes of the 
state highway department, but in every instance such failure was due to -the 
defectiYe condition of the leased machinery, or to the breaking of the same, or 
its late arrival, or to lack of skill on the part of the engineer furnished by ~Ir. 
Handman. . 

You state that in endeavoring to settle with ~I r. Hand man you allowed to 
him the full contract price of fifteen dollars for each day on which the machinery 
was used for eight hours and made him a pro rata allowance for the days on 
which the machinery was used less than eight hours, and that you forwarded to 
him a voucher covering the co-mpensation so calculated, said warrant calling for 
$155.63, but that :\I r. Hand man refuses to accept this warrant and demands com­
pensation at the full rate of fifteen dollars for each day on which the machinery 
was used for any number of hours. He bases his claim on the provision in his 
contract that he is to receive "fifteen dollars ($15.00) for each day that the 
machinery is in operation or even when steam has been gotten up in the morning 
with the expectation of running." 

You request my opinion as to whether ~Ir. Handman's contention is correct 
or whether you have properly computed his compensation. 

It is impossible to reach the conclusion that a man who contracts to furnish 
machinery and who also contracts, as :\Ir. Hanclman di<l, to furnish an expert 
enginee~ to take charge of such machinery and operate the same, is entitled to 
full compensation for those days on which the machinery is not operated d~ring 
the entire day, when the failure to operate is due to the defeetiYe condition of 
the machinery or to lack of skill on the part of the engineer in charge of the 
same. 

I therefore conclude that you have offered :\Ir. Handman the most fayorable 
settlement to which he is entitled in any possible view of the facts and that his 
claim for any sum in excess of $155.63, covered by the warrant which you have 
tendered him, is not well founded. 

Another question presented by this contract is not considered aboYe. The 
contract pr.ovides that it is for a period of not less than eighteen days. Under 
this provision ~Ir. Handman would be entitled to an opportunity to furnish the 
machinery for the full eighteen days and to be compensated accordingly in case he 
fulfilled his contract, subject, of course, to the right of the parties to the contract 
to modify or terminate the same by a subsequent agreement. 

Respectfully, 
Eow.\RD C. Tt:RXER, 

A ttoraey Ge;zcrul. 
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988. 

ROADS A~D HIGHWAYS-SUBORDIXATES IX STATE HIGHWAY DE­
PARDIE:t\'T WHO HAVE FAILED TO FURNISH BG:'WS IX REGU­
LAR FORM-REQUIRED TO FURXISH PROPER OXES. 

TV!zere deputies and employes of the state lziglzway department have failed 
to fumish bonds in regular form, the deputies should be required and the employes 
1/W}' be required to furnish proper bonds. 

CoLUMBcs, 0Hro, October 29, 1915. 

Hox. CuxTox CowEN, State Highway Conuuissioner, Columbus, Ohio. 
DE.\R SrR :-Under date of October 22, 1915, you addressed a communication 

to me as follows: 

"In looking over the surety bonds of appointees in this department 
given under my predecessor, I note that some of these bonds are not 
signed by the principal and do not bear the approval of the then highway 
commissioner. 

"\Vould it be proper for these appointees to attach their signatures to 
these bonds at this time and for the present state highway commissioner 
to attach his approval to same, or will it be necessary to have these· 
appointees furnish new bonds in accordance with form which you prescribe 
in your opinion No. 940 ?" 

Under date of October 26, 1915, supplementing your previous communication, 
you submitted for my examination the bonds in question, being the bonds of the 
following officers and employes, to wit: 

H. :\I. Sharp ________________________________ Deputy Construction 
A. H. Hinkle __________________ Deputy Maintenance and Repair 
J no. R. Chamber1in ________________ Deputy Bridges and Culverts 
Walter G. Smith _______________________________ Division Engineer 

T. T. Richards--~-----------------------------Division Engineer 
D. \V. Seitz_ ___________________________________ Division Engineer 
X. Koehler _____________________________________ Division Engineer 
H. D. Bruning _________________________________ Division Engineer 
H. Lersch ______________________________________ Division Engineer 

J. R. BurkeY-------------------------------------------Engineer 
R. H. SpideL ________________________ ------------------Engineer 

Glenn R. Logue----------------------------------------Engineer 
Frank \VithgotL _______________ ------- __ ---------_____ -Engineer 
P. K. Scheidler _________________________________________ Engineer 
Abel S. Rea ___________________________________ Testing Engineer 
\ V m. Paullin __________________ ~---_______ ------- __ Superintendent 

A. L. Fuestal----------.,--------------------------Superintendent 
\ V. \ V. Deitrich ______________________________________ Bookkeeper 

I have examined the bonds in question and find that the bond of :\Ir. Sharp 
is signed by the principal and bears your approval. This bond, however, reeites 
that ~Ir. Sharp was appointed for a term commencing on the first day of April, 
1915, and continuing until his successor is appointed and qualified. Deputy high­
way commissioners are not appointed for any definite term and there is no 
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provision of Ia w authorizing them to holrl office until their successors are 
appointed ancl qualified. This is true both under the Cass highway law and 
under the former statute, it being provided that deputy highway commissioners 
shall hold office during the pleasure of the highway commissioner. 

The bonds oi :\Iessrs. Chamberlain and Hinkle also refer to those appointees 
as having a term of office. The bonds of :.ressrs. Chamberlain, Richards, Seitz, 
Koehler, Spidel, Logue, \Yithgott, Scheidler and Fuestal have been signed by the 
principals, but have never been approved hy the state highway commissioner. 

The bonds of :\Iessrs. Hinkle, Smith, Bruning, Lersch, Burkey, Rea, Paullin 
and Deitrich not only lack the approval of the state highway commissioner, but 
they have never been signed by the principals. I have already alluded to certain 
inaccurate expressions in the bonds of :\[essrs. Sharp, Hinkle and Chamberlain, 
deputy highway commissioners, who arc properly styled officers but who do not 
have any definite term of office. .\11 of the bonds other than those of :\fessrs. 
Sharp, Hinkle and Chamberlain contain references to the principals as officers, 
whereas such principals are, properly siJeaking, employes and not officers. 

In view of the abo,·e considerations anrl bearing in mind the conclusions 
expressed in opinion X o. 940 of this department relating to the bond of Robert 
K. \\'aid, division engineer, rendered to you on October 16, 1915, it will be seen 
that all of the bonds referred to by you contain recitals that are incorrect and 
therefore none of the bonds would, strictly speaking, be entitled to approval as to 
their form. I therefore advise you that your proper course of procedure in the 
matter is to require the execution of new bonds by the deputies and employes of 
your department referred to by you. 

The three deputy highway commissioners are each required to give a bond in 
the sum of $5,000, with such sureties as you approve, but the statute does not 
require my approval as to the form of these bonds. The bonds of all employes, 
where you require such employes to give bond, should be approved by you as to 
the amount and sureties and submitted to this department for approval as to form. 
The form of bond suggested for a division engineer in opinion No. 940 of this 
department, referred to above, will sen·e as a guide in the preparation of these 
blonds. although some changes will be required to meet the particular situation 
existing as to each one of the employes referred to by you. 

Respectfully, 
Eow ARD C. TuRNER, 

A ttonrey General. 

5-Yol. III-A. G. 
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989. 

SECRETARY OF STATE-THE PERFECTIO::\ SPRI::--JG CQ:\IPANY-PER­
;\liSSIO~ GRANTED TO \\"ITHDRA \\' CERTIFICATE I~ CREASING 
CAPITAL STOCK A::\D TO FILE !::\STEAD TWO CERTIFICATES IN­
CREASI::\G PREFERRED STOCK A.::\D CO~DIO::\ STOCK, IRRESPEC­
TIVELY-XOT PER1IITTED XO\\" TO IXCREASE CAPITAL STOCK 
BY Ai-IE::--.JD;\IE::\T TO. ARTICLES OF I:;-.JCORPORATIOX. 

Upon the facts shown, the secretary of slate 111ay permit The Perfectioll Spring 
Compa11y to 1<1ithdraw a certificate increasing its capital stock from $1,000 to 
$2,500,000, a11d to file i11stead a certificate i11creasing preferred stock from $1.000 
to $1,499,000, a11d certificate authori:::i11g issua11ce of $1,000,000. 

CoLUMBUS, OHIO, October 30, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretar:J• of State, Columbus, Ohio. 
DEAR SIR :-I haYe your letter of October 29th, with enclosures, in which you 

request my opinion as follows: 

"\Ve are herewith enclosing a communication from Gage, Day, Wilkin 
and Washburn and Bennett and \Vestfall, relative to a certificate of 
increase of capital stock of THE PERFECTION SPRIXG COMPANY, 
tiled in this office on the morning of October 27, 1915, increasing the stock 
of said company from $1,000 to $2,500,000.00, all common stock. 

"In the afternoon of October 27, 1915, after the aforesaid certificate 
of increase of capital stock had been recorded and the certified copy made, 
all records being complete, and a check for $2,499.00 entered on the fee 
book, said company attempted to file a certificate of amendment to the 
articles of incorporation for the purpose of changing $1,000,000 of said 
common stock of said company into preferred stock, and under a ruling 
of the attorney general we refused to accept and file said amendment. 

"On the 28th day of October, 1915, said company again presented said 
amendment to the office of the secretary of state and requested us to 
submit the same to the attorney general for a ruling, which we agreed 
to do. 

"On the 29th day of October, 1915, Mr. \Vestfa!l, one of the attorneys 
for the aforesaid company, requested us not to submit said amendment to 
the attorney general, and has requested us to submit the enclosed com­
munication to you for an opinion as to the duties of the secretary of 
state in the aforesaid matter. 

"\Viii you please give us your opinion on the question submitted in 
the enclosed communication as to whether or not the secretary of state is 
authorized to permit the withdrawal of said certificate of increase of 
capital stock of ~he aforesaid company and cancel the reeord of said 
increase of capital stock and allow said company to file certificates of 
increase of capital stock, to wit: $1,400,000.00 common, and $1,000,000 pre­
ferred, and consider the proper fee as already paid for the filing of said 
certificates to. ha\"e been made without any additional fee whatsoever?" 

The letter of ;\Iessrs. Gage, Day, \\'ilkin and \\'ashburn, and of :\Iessrs. 
Bennett and \Vestfall, enclosed and referred to in your communication, contains 
a further statement of the facts pertinent to the question asked, and is as follows: 

"On the morning of the 27th imt., we filed with you a certificate of 
increase of the capital stock to The Perfection Spring Company author-
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izing and providing for an increa;e of the capital stock of that company 
to $2,500,000. On the afternoon of the same day, namely, the 27th inst., 
we offered to you for filing and record an amendment to the articles of 
incorporation of the same company, making preferred stock of $1,000,000 
of the aforesaid $2,500,000 of capital stock provided for in said certificate 
of increase. 

"This certiticate of incrca~e and amendment was for the purpose of 
making the capital stock of said company consist of $1,500,000 common, 
and $1,000,000 of preferred stock, and was done pursuant to the practice 
and procedure which has been observed, followed and sanctioned by your 
department since the opinion of attorney general Ellis rendered to the 
secretary of state on the 21st day of Xovember, 1904. You now advise 
us that such a plan is. not now sanctioned in your office and decline to 
accept for record the amendment as aforesaid, which provides for the 
change to preferred stock of $1,000,000 of the $2.500,000 authorized capital 
stock of the company, and suggest that in order to accomplish our purpose 
as hereinbefore indicated that we should have filed two certificates of 
increase,-one under the provisions of G. C., 8698, authorizing an increase 
of common stock, and another under the provisions of G. C., 8699, author­
izing an increase of preferred stock. 

"In view of the fact that our procedure in this matter was taken under 
a misapprehension of the present ruling in your department we respectfully 
request that we be permitted to withdraw the certificate of increase filed 
on the 27th inst., as the same is hereinbefore referred to, together with 
our check covering filing fee for the same, in order that we may pursue the 
plan provided for under the present ruling of your department. 

It is entirely agreeable to us that you retain the check of $2,499.00 
and apply proceeds of same against fees for filing documents pursuant 
to the plan suggested by you." 

It is apparent from the facts stated in the two letters above quoted that the 
intention and purpose of The Perfection Spring .Company was to increase its 
capital stock by the issuance of $1,499,000 par value of common stock and $1,000,000 
of preferred stock. To accomplish this result it followed a policy approved and 
followed for a number of years of making the entire increase common stock and 
then by subsequently filing a certificate of amendment to change such portion of 
the increased common stock as desired to preferred stock. Under the rule recently 
adopted in your office, at my advice and at present being followed, a corporation 
cannot change common stock to preferred stock by an amendment of its articles 
of incorporation. The Perfection Spring Company, in ignorance of this ruling 
and change of policy, proceeded under the old plan and filed a certificate of 
increase, making the entire issue common stock, and paying therefor the required 
fee of $2,499.00. It now finds that it cannot, under your present ruling, by 
amendment change $1,000,000 common stock to preferred stock, and requests that 
it be permitted to withdraw its certificate of increase and proceed in accordance 
with the present ruling to accomplish its original purpose. 

Upon enquiry I find that the $2,499.00 filing fee paid by the company has 
not been paid into the state treasury, but still remains in your hands. 

Under the facts presented it is certainly a matter of justice, at least, to comply 
with the request made by The Perfection Spring Company. If its request be 
refused the company it will result in a complete loss to it of $1,000.00 of its fees 
heretofore paid, for which the company would receive no return. In other word~, 
t!w ~:ompany would be compelled to hear a penalty of $1,000.00 by reason of 
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attempting to follow the ruling and policy of your office of long standing which 
has but recently been changed and of which change the company evidently had 
no notice. 

I therefore advise you, under the facts presented in your letter and in the letter 
of ::\Iessrs. Gage, Day, \Yilkin and \\"ashburn, and Bennett and \Vestfall, that you 
should as a matter of justice comply with the request made to you and permit 
The Perfection Spring Company to withdraw the certificate of increase of its 
capital stock filed on October 27th, 1915, and permit the company to accomplish 
its purpose by following the proceclure suggested in your letter. 

990. 

Respectfully, 
Enw ARD C. TuRNER, 

Prosecuting Attonzey. 

APPROVAL OF TRAKSCRIPT OF BOXD ISSUE FOR VILLAGE OF 
CENTERBURG, OHIO. 

CoLUMBUS, OHIO, November 1, 1915. 

!11dustrial Commission of Ohio, Columbus, Ohio. 

GENTLDfEN :-IX RE: Bonds of the village of Centerburg, Ohio, con­
ditionally purchased by the Industrial Commission of Ohio under resolu· 
tion adopted June 21, 1915. 

Issue of $3,400.00 of bonds, elated April 1, 1915, being ten bonds of $300.00 
each, and one bond of $400.00, falling clue one each year from April 1, 1916, to 
April 1, 1926. Issue of $350.00, elated October 1, 1915, being three bonds of 
$100.00 each and one of $50.00. falling due one year each from October 1, 1916, 
to October 1, 1919. · 

I have examined the transcript submitted by the clerk of the village of Center­
burg relative to the proceedings of council and other officers of the said village 
in the issuance of the two series of bonds above described, and I find that the 
purpose for which said bonds are issued is authorized by law; that the proceedings 
of the said village council and other officers relative thereto have been regular 
and in conformity with statutory requirements; that the amount of said bonds 
and the tax levy which will be necessary to pay interest thereon and create a 
sinking fund for their redemption when due exceeds no statutory limitation; and 
that the bond forms, as indicated by the specimen copies attached to said transcript, 
are properly drawn. 

I therefore certify that the said bonds, when properly executed and delivered, 
will constitute valid obligations of the village of Centerburg. 

:My delay in reporting to you relative to these bonds is due to the fact that 
information which I requested from the clerk of the village of Centerburg was 
not furnished until October 29, 1915. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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991. 

PCBLIC ACCTIOXS-IXTERPRETATIOX OF LAW \VHICH LICEXSES 
.\CCTIOXEERS AXD DIPOSES DUTIES UPOX PROPERTY SOLD 
.\T AUCTIOX-SAID LAW COXSTITUTIOXAL FOR REASOX THAT 
SCCH DIPOSITIOX OF DCTIES UPOX GOODS SOLD AT AUCTIO)J 
IS BASED UPOX POLICE POWER OF STATE. 

Tlzc impositiou of duties upon goods sold at auctio11, as provided in scctio;; 
5870, G. C., aud related sectio11s, is based upon the police and not the taxi11g power 
of tlze state a11d is not in coutravention of tlze provisions of section 2 of article 
XII of tlzc coustitution. 

CoLUMBL'S, Onro, November 4, 1915. 

Hox. RoBERT P. Dcxc.\X, Prosecuting Attonzey, Columbus, Ohio. 
DE.\R SIR :-1 ha,·e your letter of October 27, 1915, as follows: 

''The attention of this office has very recently been called in a con­
crete way to the question of the constitutionality of certain provisions in 
the General Code relating to the matter of auction sales. The provisions 
in question are contained in chapter 3 of title II of the Code, which em­
braces sections 5866 to 5882, inclusive. 

"Briefly, sections 5866 to 5869, inclusive, prohibit the exercise of the 
occupation of auctioneer and sales by public auction otherwise than by 
virtue of judicial process, unless the person conducting such auction be 
licensed as an auctioneer, as provided by these sections, which likewise 
prescribe the manner of his appointment and qualification. I do not under­
stand that any question is made with reference to the constitutionality of 
these particular statutory provisions providing for the licensing of auc­
tioneer.s, as it seems this is a matter quite clearly within the police power 
of the state. 

"The particular provisions to which objection is made are those of 
section 5870 prm·iding that property exposed to sale at public auction, 
otherwise than in the execution of judicial process, shall be subject to 
certain rates or duties, which rates or duties vary according to the classifica­
tion of the property. Sections 5875 and 5876 provide for quarterly ac­
counts to be filed by licensed auctioneers, setting forth a full and true 
statement and exhibit of all property of every class sold or struck off 
by them, and further provide that within fifteen days from the date of 
any such account so filed the auctioneer shall pay to the county treasury 
the duties accruing on the sales mentioned in such account according 
to the provisions of said section 5870; while section 5877 makes the auc­
tioneer liable to penalty for neglecting or refusing to file said account or 
refusing to pay the duties provided for. 

"It seems that not much attention has been paid by the administrative 
officers of this county to the provisions of section 5870, and upon consulta­
tion with ::\Jr. Halbedel of the county department of the bureau of in­
spection, and upon examination, in company with Mr. Halbedel, of returns 
made to the state auditor, the same situation is more or less apparent 
with respect to the non-observance of this law in all the other counties 
of the state. 

"Taking the view that if the provisions of section 5870 and related sec­
tions of the Gt>neral Code are constitutional they should be enforced, and 
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deeming the question one of statewide importance, :\Ir. Halbedel ex­
pressly requested me to put to you the question as to the constitutionality of 
these provisions. I am aware that it is not the policy of your office to invite 
inquiries which do not call for the construction of application of statutes, 
but which present bare questions as to their constitutionality. However, as 
:\Ir. Halbedel, as I have before stated, has expressly requested me to submit 
this matter to you, I do not feel that I can do otherwise than accede to 
his request. 

''\Vithout discussing the matter at length, I suppose the first question 
presented is whether the rates or duties provided for in section 5870 are 
to be considered a tax upon the property sold or an occupational tax upon 
the auctioneer (97 U. S., 566; Cooley on Taxation, 1106). If the former, 
it will be manifestly difficult to sustain the constitutionality of the statute 
in face of the provisions of section 2 of article XII of the constitution, 
which provides that laws shall be passed taxing by uniform rule all real 
and personal property according to its true value in money. If, on the 
other hand, these duties are to be considered a tax on the· occupation of 
the auctioneer, the question as to the constitutionality of these provisions 
may be more open. 

"Historically, it may be noted that the statutory provisions in question 
were originally enacted l\.farch 16, 1840, taking effect March 1, 1841. There­
after this act of the legislature was published in Swan's Revised Statutes, 
page 56, but later intentionally omitted from Swan & Critchfield's statutes. 
On April 3, 1867, the legislature by joint resolution declared this Ia~ valid 
and directed said act as originally enacted to be brought forward and re­
published in volume 64 Ohio Laws. Subsequent to this, the act was incor­
porated in Swan and Sayler's supplement to the Revised Statutes of Ohio, 
and since that time has found a place in our published statutory law. The 
existence of these statutes was recognized by the supreme court in the 
case of Sipe v. Murphy, 49 Ohio St., 536, but as far as I know, the con­
stitutionality of any of the provisions of this act has never been presented 
as a question in any reported case." 

As your letter contains a complete history of the· law involved in your inquiry, 
it is not necessary to more than observe that since it appears that it was enacted 
in 1840, and no question of its constitutionality having heretofore been raised, it 
would seem to be rather late now to question its validity. The provisions of 
this law which I desire to consider in connection with my answer to your inquiry 
are sections and parts of sections 5866, 5870, 5876 and 5877 of the General Code. 

It is provided in section 5866 aforesaid that a person shall not exercise the 
occupation of auctioneer or sell by public auction, vendue or outcry, any property 
or effects, except utensils of husbandry, household furniture, real estate, produce, 
horses, sheep, hogs and neat cattle, without a license as herein provided. 

It is further provided in said section that whoever exercises such occupation 
or attempts to sell, by public vendue, auction or outcry, any property or effects, 
except as herein provided. without such license, shall forfeit and pay not more 
than five hundred dollars or less than one hundred dollars, to be recovered in the 
name of the state. 

Section 5870 aforesaid, under which your question is directly raised, provides 
as follows: 

"Property exposed to sale by public auction with the exceptions men­
tioned in sections fifty-eight hundred and sixty-six and fifty-eight hun-
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<ired and sixty-seYen, shall be subject, each time they are struck off, to 
tiutie' at the following rates, calculated on the sums for which 'uch prop­
erty is 5truck off, namely: 

--1. Sugar, molasses, coffee, tea, spice, salt, fish, oil and wine, at the 
rate of seYenty-fiye cents for each hundred dollars. 

''2. Yessels and boats. including engines, tackle, apparel, and furniture 
belonging to boats and yessels, at the rate of one dollar for each hundred 
dollars. 

"3. Queensware, glassware and ardent spirits, at the rate of one 
dollar and fifty cents for each hundred dollars. 

"4. Dry goods, hardware and cutlery, and other articles not included 
in the foregoing classes, at the rate of two dollars for each hundred dollars." 

It is further provided in section 5875 aforesaid, that a licensed auctioneer shall 
make a written quarterly account, dated on the first days of ::\Iarch, June, September 
and December in each year, in which he shall state in detail: (1) The sums 
for which property has been sold at each auction held by him from the date of 
his license, or from the date of his last quarterly account, the names of the persons 
on whose account the sale was made, the day of sale, and the amount of each 
day's sale. (2) The amount of other sales made by him, or any person associated 
with him or in his employ, of property liable to auction duties. ( 3) The amount 
of duties chargeable under the provisions of this chapter on sales, public and 
private. of property subject to duties under the provisions of this chapter. 

Section 5876 provides in what manner said account shall be verified and then 
provides that said auctioneer, within fi £teen days from the date of such account, 
shall deliver to the county treasurer, and a duplicate copy thereof to the county 
auditor, and, at the same ti11!e, shall pay to such treasurer the amount of duties 
accruing on the sales mentioned in such account. 

By the provisions of the succeeding section, 5877, any auctioneer neglecting or 
refusing to exhibit his quarterly account and deliver it properly verified, or who 
neglects or refuses to pay the duties required to the treasurer of the proper 
county within the time required, shall forfeit his license and not exceeding one 
thousand dollars, with the costs of prosecution, and be liable for such duties, to be 
recovered by an action in the name of the state. 

It appears from your letter that you have some doubts as to the constitu­
tionality of the foregoing provisions of the law regulating auctions and especially 
of the provisions of section 5870, supra. 

I learn in this connection that a matter is now pending before you involving 
the imposition of the duties provided for in said section and the collection thereof 
by your office, and in which it is contended that said provisions are in conflict 
with section 2 of article XII of the constitution. which provides, among other 
things, that: 

"Laws shall be passed, taxing by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or otherwise; and also 
all real and personal property according to its true value in money." 

The real and only question to be considered in this connection is whethe.:- the 
foregoing prO\·isions of section 5870, considered and interpreted in connection with 
the other proYisions of law above quoted, are based upon the police power of 
the state or its taxing power. In other words, do the provisions of said section 
impose a tax upon said property therein specified for the purpose of raising a 



2152 ANNUAL REPORT 

general re,·enue, or are the provisions of said section intended to regulate the 
auction of goods under the police power of the state? ).Ianifestly if the duties 
imposed by said section are intended for the purpose of revenue in the exercise 
of the taxing power of the state, they are unconstitutional under section 2 above 
quoted. It is immaterial under what name the money specified in said section is 
levied upon the property therein described. As has been frequently observed by 
our courts, "there is no magic in names." If this money is charged against the 
property described in said section as property to raise a revenue for general pur­
poses, it is a tax notwithstanding the legislature has denominated it a duty. Upon 
the other hand, if it is an exercise only of the police power of the state as a 
matter of regulation of auction sales and as a means of safeguarding the public 
against any fraud and deception that may be practiced in such sales, or for any 
reason which may substantially affect public interest, in the judgment of the law 
making power, it is not a tax and does not come within the inhibition of section 
2 of article XII of the constitution. It may be stated as a general rule of law 
that the legislature has the discretion to levy license taxes upon any occupation 
it may select and it has the right to classify occupations and businesses and license 
some while omitting others and providing for a different amount assessed against 
each class. All vocations within the state may be licensed or some may be spared. 
Some may be required to pay a small fee and others a heavy license. The legis­
lature has a wide discretion in this matter and the courts will not review its action 
unless the classif1cation is arbitrary and unreasonable or in effect no classification. 

'·The constitutional rule that taxes shall be equal and uniform is regarded· as 
haYing no direct application to license or occupation tax. or if applicable at all, 
as not depriYing the legislature of the power of dividing the subject of license 
taxation into classes. The only constitutional limitation upon the imposition of 
license taxes, so far as it concerns their equality and uniformity, is that they 
shall be equal and uniform on all persons and subjects within a certain class. A 
license tax is uniform and equal when it bears equally upon each individual 
belonging to a described class upon which the tax is imposed. Constitutions do not 
require that all occupations, professions and businesses be taxed equally and 
uniformly; they simply require that all persons or subjects within the same class 
be taxed equally and uniformly." Hager v. Walker, 129 American State Report, 
255, note "B" and cases there cited. 

It has long and frequently been decided by the supreme court of this state 
that occupations may be regulated by license with the exception, until recently, of 
the liquor traffic, which until 1914 was specially exempted by schedule 18 of the 
constitution. The right to so license occupations is perhaps more exhaustively 
discusse·d in ::\Iarmet v. The state, 45 0. S., 63, than in any other reported case, 
and I am convinced that a careful consideration of the conclusions reached by the 
court in this case and of the reasons as therein given for such coRclusions will 
furnish a solution for the question now before us. 

This was a case in which a law imposing a license fee on the occupation of 
the keepers and owners of livery sale or boarding stables and the owners of all 
vehicles used upon the streets, and other occupations, in cities of the first grade 
of the first class in this state, was under consideration. In that case the court 
expressly held, that : 

"The general assembly has power to regulate occupations by license, 
and to compel, by imposition of a fine, payment of a reasonable fee, where 
a special benefit is conferred by the public upon those who follow an oc­
cupation, or where the occupation imposes special burdens on the public, 
or where it is injurious to or dangerous to the public." 
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Commenting upon the provision of this law in connection with the claim that 
its provisions were in conflict with section 2 of article XII of the constitution, 
the court said : 

"It is further urged that the sections quoted are in conflict with section 
2, of article XII, of the constitution, which provides that 'laws shall be 
passed taxing hy a uniform rule all moneys,' etc., 'according to its true 
value,' and is an attempt, under form of license, to raise money for general 
revenue. Section 20, if regarded as imposing a tax, does not purport to 
tax property; neither does it. An owner may use upon his own premises, 
and he may manufacture, and may sell any number of vehicles without 
coming within the provisions of this section. Only when he desires to use 
such vehicles upon tlze streets must he pay the annual license fee. * * * 
The power to tax or regulate by license arises from the general legislative 
power given hy section 1, of article II of the constitution, and is not 
derived from section 2, of article XII. The latter section is but a limita­
tion upon the taxing power, and it has been often held that the require­
ment of this section is simply that taxes upon property, as such shall be 
by a uniform rule, but that this does not impair the power of the general 
assembly to u_se its discretion wizen the burden is not placed upo11 prop­
erty." 

The court, in considering the question of whether the money received for 
licenses under this law could be considered as money raised for general revenue, 
further says : 

"So other moneys ansmg from licenses, though required to be placed 
to the credit of the general fund, do not, by reason of that fact, become 
general revenue. If revenue is necessarily beneficial to all the people 
within the jurisdiction in which it is raised, it may then be classed as 
general revenue; otherwise, it is special." 

l\Ianifestly the foregoing remarks of the court apply with equal force to the 
provisions of section 5870, supra. The duty imposed upon the property specified 
therein is not levied upon it as property, nor does it purport so to do. If it was 
a tax upon the property as such, it would be immaterial where or how or in what 
manner it was offered for sale or sold, or whether it was offered for sale or sold 
at all. The statute, however provides that it is to be levied only when it is sold 
at auction. So long, therefore, as it remains in the hands of its owner or 
so long as it is not sold at auction it is not subject to the payment of any of the 
duties imposed by the provisions of said section. What then is the basis of the· 
charge, or what is the condition which brings into force the provision of this law·? 
It is the selling at aur•' ·,n and it alone which invokes the application of the 
duty, and the tax thus 1mposed is not upon the property but upon the selling of 
the property. 

As the court remarked in Marmet v. The State, supra, the owner of a. 
vehicle may use it upon his own premises without a license. It is only when he· 
desires to use it upon the street that he must pay a fee. A very familiar illustr01· 
tion of this distinction may be found in the law requiring the registration of 
automobiles. The owner of an automobile is not required to register and procure­
a license unless he intends to operate and drive his machine upon a public high­
way. So long as it remains upon the owner's premises it is not subject to the 
registration law and no one for a moment would contend that this law imposed 
a tax upon the machine itself. 
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If, howeYer, there were any doubts remaining regarding this feature of this 
section, its proYisions when considered in connection with the other provisions 
herein quoted are wholly inconsistent with the theory that the duties ill}posed 
thereon are a tax. It is apparent that this section was enacted by the legislature 
as a basis or measure by which it undertook to make an assessment against the 
auctioneer and his business in addition to the license required by section 5866. 
There are no provisions to be found in this law whereby the property or the 
owner of the property may be held for the duties imposed by section 5876. Upon 
the contrary, it is expressly provided by section 5876 that the auctioneer shall 
report and pay the amounts due under the provisions of this section and, in the 
event of his failure so to do, it is further provided by the succeeding section that 
he shall not only forfeit his license, but in addition a sum of not to exceed 
one thousand dollars and that duties so assessed may be 1·ecovered jro111 
him by an action in the uame of the state. Here is a clearly expressed purpose 
to make the auctioneer responsible, and him only, for the payment of these duties. 
This method of assessing occupations has been universally approved by the courts 
and it may be stated as a general rule that capital invested, the amount of stock 
in trade, or the monthly or annual sales, or the receipts of business constitute 
a proper basis for graduating license taxes. 

It is said in Hager v. \\Talker, 129 American State, Report, 255, that: 

"No constitutional objection can be urged against such classifica­
tion, when reasonably made. Taxes thus imposed are none the less oc­
cupation taxes as distinguished from property taxes because graduated ac­
cording to the magnitude of th~ business clone or capital invested." 

In the case of Kittaning Coal Co. v. Commonwealth, 79 Pa. St. 100, it was held 
that a tax of three cents for every ton of coal mined by every company incor­
porated or organized by or under any law of the state was not a tax on the coal 
but on the business. 

In Sacremento v. Crooker, 16 Cal. 119, it was held that a tax based upon the 
monthly sales of retail merchants was a tax upon the business and not upon the 
property used in such business. '" 

In Goldsmith v. Huntsville, 120 Ala. 182, it was held: 

"A tax on the gross amount of sales of a retail merchant, imposed by 
ordinance of the city, is not a tax on the goods themselves or on the fruits 
of the sale, put upon the business of selling and is not therefore a prop­
erty tax but an occupation or privilege tax." 

In view of the foregoing considerations I conclude that the duties imposed 
by section 5870, supra, are a tax upon the business of selling the property specified 
in said section and not upon said property. 

While it is not necessary to consider further elements involved in the de­
termination of the question submitted, yet I do not hesitate to say that the ele­
ments of intention to produce a general revenue by the provisions of the law in 
question is also wholly lacking and therefore necessarily fatal to the claim that 
the law imposes a tax. This conclusion is based upon the authority of Cincinnati 
Gas Light & Coke Co. v. State, 18 0. S., 238, in which a law providing for the 
inspection of gas meters, the protection of gas consumers and the protection and 
regulation of gas and light companies was under consideration by the court. This 
law provided for an assessment upon the several gas companies of the state in 
proportion to the amount of capital invested. The court in considering the claim 
that this law was in contravention of section 2 of article XII, said: 
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"It is settled by the repeated decisions of this court, in Hill v. Higdon, 
5 Ohio St., 243; Reeves v. The Treasurer of Wood Co., 8 Ohio St., 333; 
and Baker v. the City of Cincinnati, 11 Ohio St., 534, that the section of 
the constitution just referred to is only applicable to, and furnishes the 
governing principle for, all laws levying taxes for general revenue, whether 
for state, county, township, or municipal corporation purposes. 

"Xow, although the assessment or charge upon the gas companies of 
the state imposed ~Y the statute in question may be a tax, in the widest 
import of the word, it certainly is not a tax for purposes of general 
revenue. It is the assessment of a charge for a special purpose growing out 
of the exercise of the supervisory power of the government o\·er the busi­
ness in which these companies are engaged. The above section of the con­
stitution is, in effect, a mandate upon the legislature that all property, of 
every nature, shall be taxed by a uniform rule; but the charge or assess­
ment here complained of is not a tax on property, but rather a charge 
upon individual corporations-artificial persons-and the business in which 
they are engaged; and it by no means follows, that because the state is 
compelled to tax all property by a uniform rule, that it is therefore cut 
off from all power to lay assessments and charges for exceptional and 
special purposes coming clearly within the general legislative power con­
ferred by the constitution upon the general assembly. 

"It is settled by authoritative decision that, under the present con­
stitution of the state, local assessments may be made to pay for lands ap­
propriated for streets within the limits of municipal corporations, and for 
thefr improvement and repair; for the making of ditches and drains, and 
free turnpike roads outside of such corporations; and that charges may 
be imposed for licenses to theaters. We have several other laws imposing 
and authorizing charges on particular branches of business, through the 
medium of licenses, which can be obtained only by paying for them; 
which laws arc supposed to be in full force, and the validity of which, 
so far as I know, have never been· questioned. And the same may be said 
of the levying of duties 011 auctim~ sales." 

We have in this case not only authority for the propos1t10n that the duty 
imposed in section 5870, supra, is not for general revenue as required in the case 
of the levying of a tax as contemplated by the constitutional provision in question, 
but we have in the concluding remarks of the court an express reference to the 
law we are now considering, by which the court indicates that it is an illustra­
tion of the levying of a duty for a special purpose. This reference, while not con­
clusive of the question before us, indicates very strongly the view entertained by 
the court of the object and purpose of section 5870 and related sections. 

One more proposition may be important in connection with this discussion, 
although not adverted to in your inquiry: Are the duties imposed by section 5870 
a reasonable exercise of the police power of the state? Again, it may be stated 
as a general rule of the law that when police regulation is the object of a license, 
the nature of the business or occupation upon which the burden is laid must 
necessarily to a great degree determine the reasonableness of the amount charged. 
Ordinarily the amount so charged is determined by the relation any business or 
occupation may bear to the general public good or interest of the community. 
The cost of police surveillance as well as the expense of issuing a license and 
the keeping of official records thereof are material items to be considered, and 
usually furnish the basis of the charge made. In cases where the business is 
admittedly harmful to the public or may become a nuisance by affording a means 
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of deceiYing and defrauding the public, a charge may be made which tends to 
limit and discourage the business. Gray on Limitations of Taxing Power, section 
1452; Cooley on Taxation, section 1142. 

\Vithout any reflection ·upon the integrity or reputation of the high-class 
firm of auctioneers, whose case you have under consideration, it may be said 
that in many instances auction sales are conducted in the cities of this state by 
non-resident auctioneers and fake bidders, who depend largely upon the "stranger 
within the gates" for business and who would certainly come within the extreme 
requirements of the rule I have just stated. 

In Yiew. of these considerations, therefore, I am not prepared to say that 
as a police regtilation the duties imposed by said section 5870 are unreasonable. 
However, this is properly a question for judicial determination and until so de­
termined it is the duty of administrative officers to enforce the law as they find it. 

I conclude, therefore, that the duties imposed by section 5870, supra, are 
based upon the police and not the taxing power of the state and are not in con­
travention of section 2 of article XII of the constitution. 

992. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

MUNICIPAL CORPORATION-MAYOR-DUTY OF SUCH OFFICER IS 
TO CARRY OUT MANDATE OF APPELLATE COURT TO CARRY 
SENTENCE IMPOSED BY FORMER MAYOR INTO EXECUTION­
NO AUTHORITY TO REMIT OR SUSPEND FINE. 

A mayor has 110 duty to perform except to carry out mandate of appellate 
court to carr)' senteuce imposed by former mayor iuto _execution. No authorif)' 
vested in him to remit or suspend fine. 

CoLUMBUS, 0Hro, November 4, 1915. 

Bureau of Inspec1iou and Supervision of Public Offices. Columbus, Ohio. 
GENTLEMEN :-Permit me to refer to your request for an opinion which is 

as follows: 

"We would respectfully request your written opinion upon the fol­
lowing question : 

"In 1912 the mayor imposed a fine of $100.00 and costs against a 
-party for violation of the Sunday closing law. The case was appealed 
:to the common pleas and appellate courts. Said courts confirmed the 
'judgment of the mayor's court, the appellate court remanding the case 
fuack to the mayor's court for execution. The present mayor refuses either 
·to commit the defendant to prison for non-payment of fine and costs, or to 
.take any action looking to the collection of said fine and costs. 

"'What, if any, legal procedure may be invoked by the city solicitor, 
·or the council, to compel said mayor to perform his official duty?" 

In addition to your letter I am in receipt of a c_opy of the Bill of Exceptions 
·in the case of the State of Ohio v. Jerome Shine, signed by C. N. Shook, mayor, 
,whose term of office expired under date of December 31, 1913; also a copy of 
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t:Je journal entry in the error proceedings in the court of appeals of Allen county, 
Ohio, in the case of Jerome Shine v. The State of Ohio, which journal entry is as 
follows: 

COURT OF APPEALS-ALLEX COUXTY, OHIO. 

January Term, 1915. 

Jerome Shine, f July 6, 1915. 
Plaintiff I Xo. 59. 

vs. iJournal Yo!. I. Page _____ _ 

The State of Ohio, I ERROR 
Defendant l 

CERTIFIED COl'\". OF JOL'R:\.\L E:\TRY. 

"At a former clay of the January term oi court for said year, this cause came 
on to be heard upon the petition in error, bill of exceptiono, original papers, plead­
ings and the transcripts of the journal and docket entries of the Allen county 
court of common pleas, and the court of the mayor of the city of Lima, Ohio, 
was argued by counsel and taken under advisement by the court. 

"Thereafter, this 30th day of June, 1915, and at the January term of court for 
said year, coming further to consider said cause and being duly advised in the 
premises and in consideration of the petition in error, bill of exceptions, original 
papers, pleadings and the transcripts of the journal and docket entries of the 
Allen county court of common pleas and the court of the mayor of the city of 
Lima, Ohio, and the arguments of counsel, the court finds no error apparent in the 
record of said proceedings and judgment. 

''It is therefore considered, ordered and adjudged that the said judgment of the 
Allen county court of common pleas and the said judgment of the court of the 
mayor of the City of Lima, Ohio, be, and the same are hereby affirmed and that 
the defendant in error recover of said plaintiff in error its costs herein expended 
for all of which execution is hereby awarded. 

"It is further ordered that a special mandate be sent to the court of the 
mayor of the city of Lima, Ohio, to carry this judgment and order into execution 
and the plaintiff in error, Jerome Shine, is remanded to the custody of the city of 
Lima, Ohio, to all of which the plaintiff in error excepts. 

"0. K. John H. Klatte, 
"Counsel for Plaintiff in Error. 

··o. K. \V. S. Jackson, 
"Counsel for Defendant m Error." 

In view of the question presented I communicated with the mayor of the 
city of Lima, with a view to ascertaining why he did not carry out the mandate 
of the court of appeals of Allen county, and under date of October 20th, he 
advised me as follows: 

"Answering your esteemed favor of recent date in which you ask for 
further data concerning the case of the State of Ohio v. Jerome Shine, 
permit me to say that I went into the fullest detail with State Inspector 
Will E. Heck, who notified me that he preferred to take the legal end of 
the subject up with you, as to what my official rights are. Have I the 
right to suspend a fine or not, that is what I want to know. If not, I 
will proceed at once to issue execution against all of the defendants in the 
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cases now pending, and in case they can not pay I will commit them to the 
county jail. There are six cases pending, one of the defendants, Charles 
Athy, is dead. Three of them have no money, and the other two have no 
real estate. A thy, Shine and Ryan were bartenders. A waiting an early 
reply, I am, 

"(Signed) 
''Respectfully, 

:-.Jiles 0. Standish, 
"iiiayor of the City of Lima." 

Since the conviction of the defendant im·olved in the case under consideration 
the city of Lima has had two mayor;;, and the question presented by the presen1 
mayor is whether or not he has the right to suspend the fine imposed by ::\1ayor 
C. N. Shook in 1912, he stating that if he has not such right he will proceed to 
issue execution without delay. 

Nowhere in the law do I find any pro,·ision which authorizes the mayor to 
remit a fine in whole or in part. In the case under consideration, which appears 
to be one of a number of cases of a similar character now before the mayor of 
Lima, the jurisdiction of the upper courts was invoked in accordance with law, 
and the intention of the mayor in assessing the fine of one hundred dollars and 
costs as a sentence was clearly manifested as a final order by the signing of the 
Bill of Exceptions; and it is my opinion that the present mayor of the city of 
Lima has no further power to exercise nor duty to perform than to carry out the 
mandate of the court of appeals, which is to carry the judgment of the mayor's 
court of the city of Lima into execution. 

The question of legal procedure which might be invoked by the city solicitor 
or the council has not been gone into in view of the statement of the mayor as to 
his being in readiness to issue execution in case he has no right to suspend the fine. 

993. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF TRAXSCRIPT FOR SEVERAL BO:\"D ISSUES, 
CITY OF ::\IIDDLETO\\"N, OHIO. 

CoLL\IBl_'S .. OHio, :\" o..-ember 4, 1915. 

l11dustria/ Commission of Ohio, Colu111bus, Ohio. 
GEN"TLE:O.!E.:-< :-I:\" RE: Bonds purchased by the Industrial Commission 

from the city of ::\Jiddletown, Ohio, aggregating $47,000, consisting of three 
issues as follows: 

$7,000.00 of park bonds, being fourteen bonds of $500 each, falling due two 
each year on the first day of October from 1916 to 1922, both inclusive. 

$25,000.00 of waterworks bonds, being fifty bonds of $500 each, falling due 
two each year on the first day of October from 1916 to 1939, both inclusive. 

$15,000.00 of sewer bonds. being thirty bonds of $500 each, falling due two 
each year on the first day of October from 1916 to 1925, both inclusive. 

I have examined the several transcripts of the bond issues above described 
and I find that the purposes for which the several issues are made are authorized 
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uy law; that the proceeding> oi the city commission of ~liddletown and other 
off.cers rclati\·e thereto have been regular an(! in conformity with btatutory and 
charter requiremenb; that the total amount of ,aid bonds and tax )e,·y which 
will he necessary to pay interest thereon and create a sinking fund for their 
redemption when due exceeds no statutory or charter limitation. 

l therefore certify that said botHb, when properly executed and delivered, will 
constitute \·alid obligatiom oi the city oi ~liddletown. 

994. 

Respectfully, 
EDW.\RD c. Tt.:RS"ER, 

Attorney Gweral. 

BO.-\RD OF ST.\ TE CH.\RITlES-COL':\TY'S SHARE OF E),PE:\SE OF 
~!AI:\TAI:\1:\G CHILDRE:\ CO~DIITTED BY JUVEXTLE COL'RT TO 
SAID BO;\RD FOR PLACI:\G IN HO~!ES TO BE P,\ID FRO~! GEN­
ERAL COV:\TY FVXD. 

The county's share of cxpe11se of IIWillfaining children COIIImitted by the 
juc'elli!e court to the Ohio Board of State Charities for placing in homes to be 
paid from ge11era/ county fund. 

CoLt:MBl"S, OHio, November 5, 1915. 

Bureau of fllsj>ectioll and Suj>crvision of Public Offices, Colwllbus, Ohio. 
GE:-:TLEli!EX :-Permit me to acknowledge receipt of your request for an 

opinion which is as follows: 

"\Ve would respectfully request your written opinion upon the follow­
ing question: 

"Section 1352-3 permits the Ohio Board of State Charities to recen·e 
under its care for placement in family homes, certain children. 

"Section 1352-4 provides that the county from whence the child came, 
shall be responsible for a-ctual maintenance and necessary personal expenses 
until his placement in a suitable family home. 

"\Nil! you kindly advise us from what fund the county treasurer is to 
pay for his service in· respect to children committed under the following 
conditions: 

"!. \Vhen children are committed by the juvenile court judge from 
a county where there is no county children's home. 

"2. vVhere children are comniitted from a county where there is a 
county children's home, but where for various reasons the child may not 
be eligible for admission to that home." 

Section 1653 of the General Code, as amended, (103 0. L., page 1:1/l) is as 
follows: 

"vVhen a minor under the age of eighteen years, or any ward of the 
court under this chapter, is found to be dependent or neglected, the judge 
may make an order committing such child to the care of the children's 
home if there be one in the county where such court is held, if not, to 
such a home in another county, if willing to receive such child, for which 
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the county commissioners of the county in which it has a settlement, shall 
pay reasonable board; or he may commit such child to the board of state 
charities or to some suitable state or county institution, or to the care of 
some. reputable citizen of good moral character, or to the care of some 
training school or an industrial school, as provided by law, or to the care 
of some association willing to receive it, which embraces within its objects 
the purposes of caring for or obtaining homes for dependent, neglected 
or delinquent children or any of them, and which has 'been approved by 
the board of state charities as 'provided by law. When the health or· 
condition of the child shall require it, the judge may cause the child to 
be placed in a public hospital or institution for treatment or special care, 
or in a private hospital or institution which will receive it for like purposes 
without charge. The court may make an examination regarding the 
income of the parents or guardian of a minor committed as provided by 
this section and may then order that such parent or guardian pay the 
institution or board to which the minor has been committed reasonable 
board for such minor, which order, if disobeyed, may be enforced by 
attachment as for contempt." 

This section provides for the commitment of certain dependent or neglected 
children to the Board of State Charities for the purpose· of having them placed 
in suitable homes under the direction and control of the board. 

Section 1352-3 of the General Code, (103 0. L, 866) authorizes the board to 
receive children committed to it by the juvenile court; and section 1352-4 of the 
General Code, (103 0. L, 867) which provides for the payment of expenses in 
placing such child and one-half of the amount of board, if any, paid by said 
Board of State Charities by the county in which the child had legal residence when 
received by the State Board of Charities, is as follows: 

"The actual traveling expenses of such child and that of the agents 
or visitors ·of said board in connection with placing such dependent or 
neglected child in a home and of subsequent visitation of such child, 
together with half the amount of board, if any, paid by said board on 
account of the child to the owners of such home shall be charged by the 
board of state charities to the county in which the child had a legal 
residence when received by such board. The treasurer of each county 
shall pay the quarterly draft of the board of state charities for the 
amount so chargeable against such county for the preceding quarter. The 
sums so received as well as payments for board as provided by sections 
1352-5 and 1653 of the General Code, shall not be turned into the state 
treasury but shall be credited to a fund to be known as the child placing 
fund to be used to maintain the child-placing work of the board as pro­
vided by this chapter, but such money received for children's board shall 
be used only to pay the board of the child for which it may be paid by 
the individuals liable therefor." 

Section 3092 of the General Code, as amended (103 0. L. 891) is as follows: 

"In any county where such home has not already been provided, the 
board of commissioners shall make temporary prO\·ision for destitute 
children by transferring them to the nearest children's home where they 
can be received and kept at the expeme of the county, or by leasing 
suitable premises for that purpose, which shall be furnished, li'rovided and 
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managed in all respects as provided by law for the support and management 
of children's homes, but if such chiid be not abandoned or surrendered by its 
parents, a complaint must first be filed with the juvenile court setting 
forth the facts as to such children, ~nd if such court commits such 
children to an institution or agency for the care of children, then said 
commissioners may pay reasonable board for such child, whether placed 
in an institution or with a private family. But the commissioners may 
provide for the ·care and support of such children within their respective 
counties, in the manner deemed best for the interest of such children, 
which may include the payment of board for such children in a private 
home, when placed therein by an institution or society certified by the 
board of state charities as provided by section 1352-1 of the General Code, 
and they shall levy an additional tax, which shall be used for that purpose 
only." 

By referring to the latter part of section 3092, as amended, supra, it will be 
noted that provision is made for the creation of a fund to be used by the county 
commissioners to provide for the care and support of neglected or dependent 
children in counties where no children's home has been provided when such care 
and support is provided within the county. The case presented, however, deals 
solely with the payment of expenses incurred in connection with children com­
mitted to the care of the State Board of Charities in the first instance where 
there is no county children's home, and in the second place, for various reasons, 
the child may not be eligible for admission to the county children's home which 
has been provided. The fund appropriated for a county children's home may not 
be used for such purpose in view of the provisions of section 3105 of the General 
Code, which provides that the expenditure of such fund shall be on the order of 
the trustees of the home, whereas under the provisions of section 1352-4 of the 
General Code, supra, the payment of the amount chargeable against the county is 
made to the Board of State Charities direct, there being no provision for the 
approval of the trustees of the children's home. 

It is my opinion, therefore, that the expenditure for the care and support of 
children committed by the Board of State Charities by the juvenile court in the 
county where there is no children's home or in a county where the child may not 
be eligible to admission to the children's home is to be paid out of the general 
county fund, attention, however, being directed to the provisions of section 1653 
of the General Code, as amended, supra, to the effect that an order may be made 
by the court directing the parents or guardian to pay to the Board of State 
Charities reasonable board for the minor committed, under pain of attachment 
or contempt proceedings. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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995. 

APPRO\"AL OF RESOLUTIOXS FOR DIPROVE~IEXT OF ~lARIETTA­
}JcCO.\"~ELLSVlLLE ROAD I.\" WASHINGTON COUNTY, OHIO. 

CoLUMBus, OHIO, November 5, 1915. 

Hox. CLIXTOX CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication on November 3, 1915, transmitting to 

me for examination supplementary final resolution relating to the improvement 
of the ~Iarietta-}IcConnellsville road in \Vashington county, petition Xo. 1357, 
I. C. H. No. 393. 

I find this resolution to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

996. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

STATE ARMORY BOARD-APPROVAL OF ABSTRACT OF TITLE FOR 
REAL ESTATE IN ZANESVILLE, OHIO. 

CoLUMBus, OHIO, November 5, 1915. 

HoN. BYRON L. BARGAR, Secretary, Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-At your request I have examined the abstract of title to the fol­

lowing described real estate situated in the county of Muskingum and in the city 
of Zanesville, and bounded and described as follows: 

"Being lots 18, 19 and 20 of Van Horne's addition to the city of 
Zanesville, as the same is recorded in vol. V, page 504 of the deed records 
of Muskingum county, and being sit).lated in Elberon avenue in said city." 

The abstract of title shows an estate in fee simple in said premises in the 
city of Zanesville as of the date when said abstract was made. 

In addition to the abstract you also submitted two transcripts of the minutes 
of the board of education of Zanesville, Ohio, the first of said transcripts being 
of date August 30, 1915, and the second, October 20, 1915. In addition to these 
transcripts you submitted two deeds, one from the board of education of the 
Zanesville city school district to Charles Underhill,· which deed is dated October 
21, 1915, and the other deed from Charles E. Underhill and Myrtle Underhill, his 
wife, to the state of Ohio. 

An examination of the transcripts above referred to shows that in the sale 
of the premises by the board of education of the Zanesville city schodl district all 
provisions of law relative to such sales have been carefully complied with. 

The deeds above referred to have been properly executed, and when the 
same are placed on record will convey to the state of Ohio an estate in fee simple 
to the premises hereinbefore described. The deed from the board of education to 
Charles E. Underhill should be placed on record before the deed from Charles 
E. Underhill to the state is filed for record. 
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I am returning herewith the abstract of title, the transcripts and the deeds above 
referred to. 

997. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

CIVIL SERVICE-FILING OF FORMAL APPLICATION WITHIN A 
REASONABLE TI:\IE PRIOR TO PROPOSED EXAMINATION IS 
MANDATORY-IF APPLICANT PER:O.IITTED TO TAKE EXAMINA­
TION, BOARD CANNOT SUBSEQUENTLY QUESTION HIS RIGHT. 

The provision of section 486-11, G. C., 106 0. L., 407, requiring an app/icallt to 
file a formal application within a reasonable time prior to a proposed civil service 
examination, considered in connection with other provisions of said section, is 
mandatory. 

When, however, the commission permits an applicant to take the examination 
without filing his application as so required, a11d accepts his application duri11g 
said examination, it camwt thereafter question his right to be examined or wit/1-
hold from him the benefits thereof. 

CoL1:MBUS, OHIO, November 6, 1915. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-I have your favor of November 5, 1915, as follows: 

"On September 29th, we conducted an examination for superintendent 
of the women's reformatory at Marysville. 

"The board of administration urged that this examination be con­
ducted at the earliest possible date. A special bulletin was issued adver­
tising this examination, but the time within which applications could be 

. received prior to the date of the examination was so short that the com­
mission felt it advisable, in order to secure as large a number of applicants 
as possible, to waive an established rule in regard to the filing of applica­
tions. One application was filed at noon on the day of the examination; 
two applications were filed on October 1st, and one application on October 
4th, by persons who stated at the time that they had not understood the 
rule of the commission. 

"\Vhen the results of this examination were made known, it appeared 
that certain individuals who stood high on the list had not filed applica­
tions before the date of the examination, and a question has been raised 
as to the legality of their standing in view of this fact. 

"Pursuant to section 486-11 of the civil service law, the commis­
sion has been acting in accordance with the rule established by the former 
civil service commission under the same section of the former law, re­
quiring that all applicants shall file applications not less than three days 
prior to the date of examination. However, since the time for filing such 
application was short, the commission felt it advisable to receive the ap­
plications that came in late. Xo formal action was taken, or minutes 
made, authorizing the filing of late applications." 
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Section 486-11 of the General Code, 106 0. L., page 407, to which you refer in 
your letter, provides as follows: 

"The commission shall require persons applying for admission to any 
examination, provided for by this act or by the rules of the commission 
prescribed thereunder, to file with the commission within a reasonable 
time prior to the proposed examination a formal application in which the ap­
plicant shall state under oath or affirmation: 

·• (1) Full name, residence and postoffice address. 
"(2) ~ ationality, age and place and date of birth. 
"(3) Health and physical capacity for the public service sought. 
" ( 4) Business and employments and residenc~s for five previous 

years. 
"(5) Such other information as may be reasonably required touching 

the applicant's merit and fitness for the public service sought; but no in­
quiry shall be made as to any religious or political opinions or affilia­
tions of the applicant." · 

It is further provided in the last clause of the said section that blank forms 
for ~pplications shall be furnished by the commission and that it may require in 
connection with the application certificates of persons having knowledge of the 
applicant as the good of the service may demand. It further provides that the 
commission may refuse to examine an applicant, or after an examination to certify 
an eligible, who is found to lack any of the preliminary requirements for the 
examination or who is physically so disabled as to be rendered unfit for the per­
formance of the duties of the position which he seeks, or who is addicted to the 
habitual use of intoxicating liquors or drugs to excess, or who has been guilty 
of any crime or of infamous or notoriously disgraceful conduct, or who has 
been ·dismissed from either branch of the civil service for delinquency or mis­
conduct, or who has made false statements of any material fact, or practiced or 
attempted to practice any deception or fraud in his application or in his examina­
tion, in establishing his eligibility or securing his appointment. The requirement 
that the application shall be filed within a reasonable time prior to a proposed 
examination I regard as mandatory when considered in connection with the other 
provisions of the section in question. The plain purpose of the law in this regard 
is to require the application to be filed at such a time prior to the examination 
as to afford the commission the opportunity to examine it and to investigate as 
fully as it may deem proper regarding the applicant in connection with the other 
requirements of this section. 

You state in your letter that under the rules established by the commission 
applicants have heretofore been required to file their applications not less than 
three days prior to the date of examination. but in the examination in question this 
provision was waived by the commission. In view of the mandatory provisions 
of the law, it is apparent that the reasonable time as therein required may not 
depend upon the exigencies that may arise in any particular examination. Regard­
less, however, of these facts, it appears from your communication that the com­
mission, in the examination in question, with full knowledge of all the facts, per­
mitted applicants to take the examination without complying with the foregoing 
requirements as to the time of filing their applications. The commission thereby 
not only recognized their right to take the examination without complying with 
such requirements, but it dealt with them in the capacity, character or status of 
persons duly qualified to take said examination. The commission is, therefore, 
now estopped to deny that such applicants had this right or that they had the 
capacity or status of duly qaulified applicants, it must continue to recognize the 
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qualifications it attributed to them in the first instance and cannot now deprive 
them of the benefits they have earned and must certify them as eligibles in the 
order of their standing as a result of such examination. If other applicants feel 
that they have any rights which are inconsistent with this attitude or course of 
the commission, they must appeal to some authority other than the commission 
for relief. Respectfully, 

998. 

EDWARD C. TURNER, 
Attorney General. 

ROADS AXD HIGHWAYS-FOLLOWIXG FOR:O.lS APPROVED-(a) PETI­
TIO~ OF LAND OWNERS-(b) RESOLUTION AND APPLICATION 
OF CO'UXTY CO:O.UliSSIOXERS-(c) APPLICATIO::-J FOR STATE AID 
FUXDS-(d) RESOLUTIOX OF TOW:-JSHIP TRUSTEES-(e) RESO­
LUTION AXD APPLI~ATIO:-J OF TOWNSHIP TRUSTEES (£) FINAL 
RESOLUTION, TOWNSHIP TRUSTEES. 

CoLt:MBt:s, OHio, November 6. 1915. 

Hox. CLJNT0:-1 CowEN, State Jlighway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 22, 1915, in which you 

submit for approval a number of forms for the use of your department, which 
forms you have designated as follows, to wit: 

" ( 1) Petition of land owners. 
"(2) Resolution and application of county commissioners. 
"(3) Application for state aid funds. 
" ( 4) Resolution of township trustees. 
"(5) Resolution and application of township trustees, and 
"(6) Final resolution (township trustees)." 

The first form referred to by you and of which you submit a draft is that 
required under section 197 of the Cass highway law, section 1204, G. C., where 
the owners of land abutting on an inter-county highway or main market road 
petition county commissioners for the construction, improvement, maintenance 
or repair of the same under the provisions of the chapter of the Cass high­
way law relating to the construction, improvement, maintenance and repair of 
roads and bridges by the state highway department. 

Section 1204, G. C., insofar as it is pertinent, reads as follows: 

"If the owners of twenty-five per cent. or more of the lineal feet 
abutting on an inter-county highway or main market road, petition the 
county commissiohers for its construction, improvement, maintenance or 
repair under the provisions of this chapter, the county con:tmissioners shall 
grant the petition if they are of the opinion that the improvement will 
be for the best interest of the public, and shall thereupon make applica­
tion to the state highway commissioner for state aid as hereinbefore pro­
vided." 

The form submitted by you is applicable only to inter-county highways and 
not to main market roads, and certain changes in the phraseology suggest themselves 
as desirable, in view of the language of section 1204, G. C., I therefore suggest 
the following as a proper form for use under the section in question: 
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PETITION OF LAND OWN­
RECEIVED ---------- ERS TO COUNTY COMl\1IS-
~et. No. -------.,------- STONERS. 
::\arne of Road_________ (Sec. 1204, G. C.) 

Inter-county Highway} 
Ma.in :Market Road No. ----------

Form 1.- To be used 
by land owners when 
petitioning the county 
commissioners to apply 
for state aid. 

TO THE COMMISSIONERS OF ------------------- COUNTY OHIO: 
We, the undersigned, being the owners of real estate situated in -----------­

County, State of Ohio, and said real estate so owned by us being at least twenty-

{
inter-county highway { 

live per cent. of the lineal feet abutting on that part of main market road J 
1\' o. ---------- hereinafter described, hereby respectfully petition your honorable 

i~;~~~~~~~~t} ' 0 0 0 0 

board for th maintenance under the provisions of sections 1178 to 1231-4 m-

repair 
elusive of the General Code of Ohio of the following described portion of said 

{
inter-county highway l . 
main market road f N °· ~----------------· to Wit: 

in ---------------- Township -----------------• in all a distance of ________ miles. 

We hereby respectfully represent that the {!:!:i:~::~t} of said portion 

repair 
of highway above described will be for the best interest of the public, and request 
that your board makes application to the state highway commissioner for state 

{

construction 1 
. improvement . . 

aid in the maintenance J of sa1d above described portwn of highway as pro-

repair 
vided by law. · 

We further represent, each for himself, that the real estate owned by us as 

{
inter-county highwav { 

aforesaid abuts on said described portion of said main market road · 5 No. -------

for the number of lineal feet set opposite our respectiYe signatures. 

Lineal Lineal 
Names. feet Names. feet 

abutting. abutting. 
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The "ecuml form rderred to by you is that required where county commb· 
sioners apply for state aid. The draft submitted by you is applicable only to inter­
county highways, whereas county commissioners may now apply for state aid on 
both intercounty highways and main market roads. The pertinent provisions of 
law are now found in sections 184, 186 and 197 of the Cass highway law, being 
sections 1191, 1193 and 1204, G. C. Said sections in so far as they relate to this 
matter read as follows: 

"Section 184. The commissioners of any county may make application 
to the state highway commissioner for aid from any appropriation by the 
state, from any fund available for the construction, improvement, main­
tenance or repair of inter-county highway~. ':' '' "' 

"Section 186. Each application for state aid in the construction, im­
provement, maintenance or repair of inter-county or main market road~. 

shall be accompanied by a properly certified resolution of the county com­
missioners * * * stating that the public interest demands the improve­
ment of the inter-county or main market roads therein described, which may 
include any portion of a highway in the limits of any village, when the 
same is a continuation of the proposed improvement and the conserit of the 
village has been first obtained. * * * Each application for state aid 
shall also contain an agreement on the part of the county commissioners 
* * * to pay one-half of the cost and expense of surveys and other ex­
penses preliminary to the construction, improvement, maintenance or repair 
of said highway. 

"Section 197. * * * The county commissioners may, without the 
presentation of any petition, make application to the state highway com­
missioner for aid in the construction of inter-county highways or main 
market roads under the provisions of this chapter and nothing herein shall 
in any way restrict their right to make such application." 

In view of the provisions above quoted, I suggest the following as a proper 
form of application by county commissioners for state aid: 

Received 
Pet. No. 
Name of Road--------

RESOL TION OF CO NTY Form 2-To be _us_ed by 
COMMIS~IONERS APP~ YING ~ounty :ommtsstoners 

FOR STATE AID. ~~ applymg for state 
a1d. 

Inter-county Highway 1 
Main :-..1arket Road ~ ~0·----

Be it Resolved, By the board of commissioners of -------------- county, Ohio, 
that the public interest demands the improvement under the provisions of sections 
1178 to 1231-4, inclusive, of the General Code of Ohio of that part 

Sinter-county highway l . . . 
of lmain market road ('o·---------- sttuated m the county oL-------------

and described as follows: 

Beginning at----------------------------------------------------------------

in ---------------------township ----------, in all a distance of ------ miles, and 
be it further 

Resolved, That we, the commissioners of said county, do hereby make applica­
tion to the state highway commiooioner for aid from any appropriation by the 
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{

construction 1 
f h 

improvement Jinter-county highways} 
state from any fund a\·ailable or t e . r of ) . k d mamtenance l mam mar et roa s 

repair J 
and we do hereby agree for and on behalf of said county to pay in the first in­
stance from the funds of said county one-half of the cost and expense of surveys 

{

construction l 
improvement L 

and other expenses preliminary to the mai~tenance I of said highway. 

repa1r 

(Signed) 

Commissioners of ------------ County. 

The following is suggested as a proper form for the clerk's certificate to said 
resolution: 

Office of the County Commissioners. 

State of Ohio, ------------ County. 
This is to certify that I, -----------------------~--,as clerk of the board of 

commissioners of said county of ----------------• have compared the foregoing 
copy of resolution with the original resolution now on file in this office and which 
was duly passed by the board of commissioners of said county of-----------------­
on the-------------- day of----------------, 19 __ , and that the same is a correct 
and true copy of said resolution. · 

In witness whereof I have hereunto set my hand this---------------- day of 

---------------------· 19 __ _ 

Clerk of the Board of Commissioners 
of------------ County, Ohio. 

The third form to which you refer is that required under section 196 of the 
Cass highway law, section 1203, G. C. So much of the section as is pertinent reads 
as follows: 

"* * * Whenever forty per cent·. of the mileage of all the roads of 
any county are· improved by the use of gravel, l;lroken stone, slag, brick, 
cement and bituminous products or the aggregate of any of these, to a 
standard established by the county commissioners and approved by the 
county highway superintendent and the county commissioners appropriate 
an equal sum for the purpose of constructing, improving, maintaining or 
repairing all or any part of the inter-county highways within such county, 
then, on request of the county commissioners, which request shall be accom­
panied by a certificate signed by the county highway superintendent and re­
citing that at least forty per cent. of the mileage of all the roads of the 
county have been improved, as provided herein; and a certified copy of a 
resolution duly adopted by the county commissioners, which resolution shall 
contain an agreement upon the part of the county commissioners to expend 
the sum realized therefrom, and the sum appropriated by the county com­
missioners in accordance with plans and specifications approved by the state 
highway engineer, as herein provided; and a certificate signed by the 
county auditor and reciting that the sum appropriated by the county com-
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mtsstoners is in the county treasury and has not been otherwise appropri• 
ated, or has been levied, placed upon the duplicate and is in process of 
collection, the state highway commissioner shall order the apportionment 
of any appropriation by the state or of any funds available for the con­
struction, improvement, maintenance or repair of inter-county highways 
due or to become due and available for such county as state aid, paid into 
the treasury of said county. The state highway commissioner shall issue 
his voucher therefor upon the auditor of state against any such fund and 
the auditor shall issue his warrant therefor upon the state treasurer and 
deli\·er the same to the treasurer of such county. The sum realized there­
from shall be deposited to the credit of the road fund of said county to­
gether with the sum appropriated by said county and both sums shall be 
used by the commissioners in the construction, improvement, maintenance 
or repair of such inter-county highways within the county, in accordance 
with plans and specifications approved by the state highway engineer as 
herein provided." 

The following is suggested as a proper form for the application and attached 
certificates under the above quoted provision: 

APPLICATION BY 
::OUNTY COMMISSIONERS Form 4-To be used by 

Received -------------- FOR 
--------------- County. INTER-COUNTY HIGHWAY 

county commissioners 
in applying for inter­
county highway funds. FUNDS. 

(Sec. 1203, G. C. 
·whereas: Forty per cent. of the mileage of all the roads of_ _______________ _ 

county, Ohio, have been improved by the use of gravel, broken stone, slag, brick, 
cement or bituminous products to the standard heretofore established by the com­
missioners of said county and approved by the highway superintendent thereof, 
and, 

\Vhereao;: The commissioners of said county have heretofore appropriated 
the sum of_ ____________________ dollars ($----------------) for the purpose of 
constructing, improving, maintaining and repairing the inter-county highways or 
parts thereof within said county; now, therefore, 

BE IT RESOLVED: By the board of commissioners of_ __________________ _ 
county, Ohio, that said board of county commissioners hereby makes application 
for the apportionment of any appropriation by the state or of any funds available 
for the construction, improvement, maintenance or repair of inter-county highways, 
clue or to become due and available for such county as state aiel, amounting in 
all to ____________________ dollars ($----------------), and requests that the state 
highway commissioner order such funds paid into the treasury of said county, and 
be it further 

RESOLVED: That we do hereby agree for and on behalf of said county to 
expend said sum appropriated by us as aforesaid and said sum paid into the county 
treasury upon the order of the state highway commissioner in the construction, 
improvement, maintenance or repair of the inter-county highways or parts thereof 
within said county in accordance with plans and specifications approved by the 
chief highway engineer. 

(Signed) 

Commissioners of ______________ County. 
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Office of the County Commissioners. 
State of Ohio 
__________ County, ss. 

This is to certify that I, ____________________________________ as clerk of the 
board of commissioners of said county of_ ______________________ , have compared 
the foregoing copy of resolution with the original resolution now on file in this 
office and which was duly passed by the board of commissioners of said county 
oL _________________ on the _________________ day oL ____________________ , 19 __ , and 

that the same is a correct and true copy of said resolution. 
In witness whereof I have hereunto set my hand this _________________ day of 

-------------------------· 19 __ _ 

Clerk of the Board of commissioners 
of_ ______________ county, Ohio. 

Office of the County Auditor. 
State of Ohio 
__________ County, ss. 

I hereby certify that the sum oL __________________ dollars ($----------------) 
appropriated by the commissioners oL _______________________ county, as set forth 
in the foregoing resolution, is in the county treasury and has not been otherwise 
appropriated, or has been levied, placed upon the duplicate and is in process of 
collection. 

In witness whereof I have hereunto set my hand and the official seal of said 
county auditor this __________________ day oL ____________________ ,l9 __ _ 

Auditor oL _________ County, Ohio. 

Office of the County Highway Superintendent. 
State of Ohio 
__________ County, ss. 

I hereby certify that at least forty per cent. of the mileage of all the roads of 
_______________ county have been improved by the use of gravel, broken stone, slag, 
brick, cement or bituminous products to a standard established by the commis-
sioners of said county on the ______________ day oL __________________ , 19 __ , and 
approved by the highway superintendent of said county on the ____________ day of 
______________________ ,19 __ _ 

In witness whereof I have hereunto set my hand as highway superintendent 
of said county this ____________ day oL ___________________ , 19 __ _ 

Highway Superintendent 
of--------------County. 

I understand that your request for an op11110n as to a proper draft of the 
fourth form referred to by you. and which you have denominated "resolution of 
township trustees" is withdrawn. 

The fifth form referred to by you is that required where county commissioners 
fail to apply for state aid and the application is made by township trustees. 

Section 185 of the Cass highway law, being section 1192, G. C., reads as 
follows: ' 

"In case the county commissioners do not file any application for ~tat< 
aid before January first of any year in which the funrls will he availahl< 
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ior the con,truction, improYement, maintenance or repair of some one or 
more of the inter-county hi6hways or main market roads, then the board 
of township trustees of any township within the county may file such 
application, and the state highway commissioner may co-operate with such 
trustees in the construction or improvement of said highway in the manner 
hereinafter prO\·ided in cases where the county commissioners make such 
application." 

I suggest the following as a proper form of application under the above quoted 
~ection: 

• , , . • , • • > Form 6-To be used by 
Recetv.ed ____________ I~ESOLCTIO:\ 01• TO\\ ~~HII township trustees in 
Pet . .;\o. ------------ TRUSTEES APPLYI:\G I · f t t 'd 
Kame of Road______ FOR STATE AID. app ymg or s a e ~1 

(Sec. 1192 G. C.) ':here county commts-
--------------------- ' stoners do not apply. 
Inter-county Highway~ 
.\Iain .\larket Road 5 No ______ _ 

BE IT RESOLVED, By the board of trustees of_ __________________________ _ 
township ______________________ county, Ohio, that the public interest demands the 
improvement under the provisions of sections 1178 to 1231-4 of the General Code 
. . 5 inter-county highway l 

ut Oh10, of that part of ~main market road 
5 

:\ o. ___________ , situated in the 
township of_ ______________________ in the county of_ ______________________ , and 

described as follows : 

Beg~1n~1g at ---------------------------------------------------------------

111 all a distance oL _____________________ miles, and be it further 

RESOLVED. That whereas the county commissioners oL ________________ _ 
county, Ohio, failed to file before January 1, 19 __ , any application for state aid in 
the construction, improvement, maintenance or repair of highways from funds 
which will be available for said purpose during the present year, 

XOW, THEREFORE, we, the trustees of said township of_ ________________ _ 
in said county, do hereby make application to the state highway commissioner for 
aid from any appropriation by the state from any fund available for the construe· 

\ inter·county highways t 
tion, improvement, maintenance, repair of t main market roads 5, and we do here-

by agree for and on behalf of said township to pay in the first instance from 
the funds of said township one-half of the cost and expense of surveys and other 

{

construction f 
improvement 

expenses preliminary to the maintenance of said highway. 

repair J 
(Signed) 

Trustees of---------------Township, 
--------------------County. 
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The following is suggested as a proper form for the clerk's certificate to said 
resolution : 

CERTIFICATE OF CLERK 

This is to certlty that I, ------------------------------------------, as clerk 
oL _________________ township, __________________ county, Ohio, have compared the 

foregoing copy of resolution with the original resolution now on fil~ in this office 
and which was duly passed by the board of trustees of said township oL _________ _ 
on the _________________ day oL--------------------, 19 __ , and that the same is a 
correct and true copy of said resolution. 

In witness whereof I have hereunto set my hand this _________________ day of 

--------------------------, 19 __ , 

Clerk oL-------------------Township, 
------------------Cotmty, Ohio. 

The sixth and last form referred to by you is that required under section 
211 of the Cass highway law, being section 1218, G. C., where the original applica­
tion was made by township trustees instead of county commissioners. The section 
in question provides that no contract shall be Jet by the state highway commissioner 
where county commissioners or township trustees are to contribute a part of the 
cost, unless an agreement be made on the part of the county or township to assume 
in. the first instance that part of the cost and expense over and above the amount 
to be paid by the state. 

I suggest the following as a proper form of agreement or so-called final 
resolution, to be used in those instances where the original application is made by 
township trustees : 

· Received ___________ _ 

Pet. No.------------
~ame of Road _____ _ 

FINAL RESOLUTION 
(Township Trustees) 

Form 7. 
--------------- County 
______________ Township 

_______ No. -------- Sec. 

Whereas, at a meeting of the board of trustees oL ______________ township, 
__________________ county, Ohio, held in the office of the trustees of said township 
on the _______________ day oL ____________________ , 19 __ , the improvement of that 

\inter-county highway I · 
Part of 1 . r No·------------, hereinafter described, under the lmam market road J ' 
provisions of sections 1178 to 1231-4 inclusive of the General Code of Ohio, came 
on for further consideration; said section of road, as described in the preliminary 
application of this board to the state highway department on the ___________ day of 
---------------------19--, being as follows: 

111 all a distance oL ____________________ miles, and 

WHEREAS, the state highway commissioner has approved said application 
and has caused a map of the following described section of said highway to be 
made in outline and profile, to wit: 
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and has caused plans, 'pcciflcatiuns, profiles and estimates to be made for the 
improvement above described and has transmitted the same to this board, therefore 
be it 

RESOLVED, That the section of highway above descibed in paragraph 2 
be improved under the provisions of the aforesaid law; that said work be done 
under the charge, care and supervision of the state highway commissioner and that 
said maps, plans, specitications, profiles and estimates for this improvement, as 
approved by the state highway commissioner, are hereby approved and adopted by 
this board. · 

RESOLVED, That the sum oL __________________ dollars ($----------------), 
being ________________ of the total estimated cost and expense of said improvement 
(which total estimated cost and expense amounts to $----------------· be and the 
same is hereby appropriated for improving, under the provisions of said law, the 
highway described in paragraph 2 above, and the township clerk is hereby author­
ized and directed to issue his order on the township treasurer for said sum or part 
thereof, upon the requisition of the state highway commissioner, to pay the cost 
and expense of said impro\·ement as the same may become due under the provi­
sions of said law. 'vVe hereby agree to assume in the first instance the share of 
the cost and expense over and above the amount to be paid by the state, and 
guarantee the state highway commissioner that such money shall be available at 
such time or times as it may be needed in the construction of said highway. 

(Signed) 

Trustees of_ ______________ Township, 
____________________ County. 

Office of the Township Clerk. 
State of Ohio 

.. -County, ss. 
----------Township 

This is to certify that I, -----------------------------------· as clerk of the 
board of trustees of said township oL-----------------, have compared the fore­
going copy of resolution with the original resolution now on file in this office and 
which was duly passed by the board of trustees of said township oL ______________ , 
on the ____________ day oL-------------------· 19 __ , and that the same ·is a correct 
and true copy of said resolution. 

IN WITNESS 'vVHEREOF, I have hereunto set my hand this ____________ day 
of_ _____________________ , 19L_, 

Clerk of_ _______________ Township, 
__________________ County, Ohio. 

I hereby certify that the money required for the payment of the township's 
portion of the aforesaid improvement is in the township trea.sury to the credit of 
the township road fund or has been levied and placed on the duplicate and in 
process of collection for said fund, and not appropriated for any other purpose. 

IN WITNESS WHEREOF, I have hereunto set my hand this ____________ day 

of ------------------------· 19 __ , 

Clerk oL ______________ Township, 
______________ County, Ohio. 
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TO THE ATTORNEY GENERAL: 
I do hereby certify that there has been appropriated from the __________________ . 

fund of the state highway department of Ohio the sum of $----------------to the 
credit of __________________ township, _____________________ county. 

Dated---------------------------

Chief Clerk, State Highway Department. 

DEPARTMENT OF ATTORNEY GENERAL: 
Pursuant to the requirements of sections 1178 to 1231-4 inclusive, of the 

General Code of Ohio, the foregoing agreement of the board of trustees of 
____________________ township, --------------------county, Ohio, is approved as to 
form and legality. 
Dated---------------------------

999. 

Attorney General of Ohio. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

ROADS AND HIGHWAYS-FAILURE OF CONTRACTOR TO COMPLETE 
A ROAD IMPROVEMENT-HIGHWAY COMMISSIONER UNABLE TO 
CO;\iPLETE WORK OUT OF MONEYS DUE CONTRACTOR-CON­
TRACTOR'S BONDSMEN SHOULD FURNISH ADDITIONAL FUNDS, 
OTHERWISE LIABILITY SHOULD BE ENFORCED BY SUIT. 

T-Vhere a contractor on state highway work has abandoned or failed or refused 
to complete his contract and the state highway commissioner is unable to complete 
the war!~ out of moneys due or becomi11g due the contractor, the highway com­
missioner should require the contractor or his bondsmen to fumish such additional 
funds as are needed. If they fail so to do the first step to be taken is to attempt 
to enforce their liability by suit. 

CoLG"!IIBUS, 0Hro, November 8, 1915. 

HoN. CLINTON CowEN, State Highway Coinmissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of September 2, 1915, which reads 

as follows: 

"On the 11th day of October, 1912, a contract was entered into be­
tween the state and A. Fry for the construction of Pike county state 
highway 'E' of the Big Basin road in Newton township under petition 
X o. 651, of the commissioners of Pike county. The· amount of contract 
was $2,800.29. Bond for the performance of the contract, in the amount 
of $2,800.29, was executed by Charles Ault and N. E. Ice, of Gillespieville, 
Ohio, as sureties. 

"Mr. Fry started the work on the road late in the season of 1912, and 
continued to work spasmodically until October 15, 1913, on which date he 
wrote the following communication to this department: 
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"'I have this day, October 15, 1913, notified your resident engineer, 
Harold ::\IcCormick, in person that I have given up my contract and aban­
doned my work on the Big Basin road, petition Xo. 612.' 

"On October 17, 1913, the following letter was sent to bondsmen of 
::\Ir. Fry: 

"'You are bondsmen for ::\Ir. A. Fry for the proper completion of the 
construction of the Big Basin road, state highway "E," petition 651, in 
X ewton township, Pike county. \Ye have a letter from ::\Ir. Fry, dated 
October 15th, in which he states that he has abandoned this contract. 

"'It is imperative that this work be completed at an early date, and 
as ::\Ir. Fry has abandoned the work, we do hereby extend to you as bonds­
men the privilege of taking over the contract and completing the same in 
accordance with the plans and specifications. This communication is 
being sent by registered letter and we shall expect a reply as to your 
pleasure in the matter not later than October 22nd. 

" 'Should you decide to take over the contract and complete the 
same, future estimates will be sent to you as surety for ::\Ir. A. Fry. 

" 'Hoping you will be able to undertake the work at once and prosecute 
it to an early completion, we are,' 

"To the above letter, l\Ir. Ice replied on October 21st, as follows: 
" 'Yours of the 17th in st. at hand. Would like to know the amount 

of money still back on the Big Basin job. I put in several days' work on 
the job after 1\fr. Fry quit, and Mr. McCormick, the engineer at Waverly, 
informed me that he was going to give it to another man and wouldn't 
allow me any estimation on the work I did. I will go ahead and finish the 
job. Let me know at once what to do. Is Mr. McCormick the one to 
give the estimation of work done?' 

"On October 23, 1913, the following letter was written to ).Ir.. Ice: 

" 'In reply to yours of October 20th, must say that you have probably 
misunderstood Mr. l\lcCormick when he is quoted as having said that he 
was going to give the work of the contract to another man. Undoubtedly 
Mr. McCormick would not assume to take such authority as it really is 
not within his power and he well knows the same. 

"'\Ve will be pleased to have the bondsmen complete the contract and 
I assure you that if you can undertake it and will do so, we will pay to 
the bondsmen, as surety, the balance still due on the contract. This 
balance amounts to $2,070.39. 

" 'Please understand that we will not allow any partial estimate or 
pay any money until the work is completed in its entirety. If you are not in 
a position to undertake the work according to this proposition, please let 
us know at once and we will proceed to have the work done at the 
expense of the contractor and his bondsmen if there is not sufficient in 
the funds to complete it.' 

"After that no work was accomplished and both contractor and bonds­
men abandoned the work 

"On November 10, 1913, the following proposal was submitted to Mr. 
Marker by Galbraith and Shoemaker, contractors of Piketon, Ohio: 

"'Pursuant to your request of a few days ago, I hereby submit my 
proposal for the completion of the Big Basin state aid road in Pike county. 

" 'I will take the work as it is at present, and complete it in every 
detail in accordance with the plans and specifications for the . sum of 
$2,070.39. 
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" 'It is to be distinctly understood that I do not assume any outstand­
ing obligations which may have been incurred in the construction of the 
work to the present time.' 

"X o signed agreement with Galbraith and Shoemaker is on fil~ and 
contractor cannot produce any. 'We have on file, however, original and 
duplicate bond in the sum of $2,000.00 signed by Galbraith and Shoemaker 
as principals, and Royal Indemnity Co. (by John A. Detmars, attorney 
in fact) as surety, under date of :"\ovember 22, 1913. 

"The work on the road was carried to completion by Galbraith and 
Shoemaker, and final estimate issued July 21, 1915. 

"Galbraith and Shoemaker now claim that they are entitled to $2,070.39 
for all work performed by them, while only $1,694.41 was available from 
original contract price of $2,800.29 after deducting payments made to 
A. Fry .. 

"Following is a statement of estimates issued: 

"Est. No. 1 issued Dec. 5, 1912, to A. Fry in amount oL---------$381.60 
"Est. No.2 issued Feb. 24, 1913, to A. Fry in amount oL _________ 348.30 
"Est. No.3 issued June 1, 1913, to A. Fry in amount oL _________ 375.98 
"Est. No.4 issued July 1, 1914, to Galbraith and Shoemaker _____ 401.62 
"Est. No.5 issued Nov. 16, 1914, to Galbraith and Shoemaker_ ___ 660.02 
"Est. No.6 issued July 21, 1915, to Galbraith and Shoemaker _____ 632.77 

"Total ______________________________________________ ----- ___ $2,800.29 

"vVith the above facts before you, 1 ask for your opinion in· the 
following: 

"1st. Have Galbraith and Shoemaker a just claim for the amount of 
$375.98, which they claim is clue them? 

"2nd. If above claim is clue them, from what source and how must 
the claim be satisfied?" 

I have ascertained from the files in your office that the original final resolution 
providing for the construction of this road was adopted by the county commis­
sioners of Pike county, September 10, 1912, and provided for an expenditure of 
$3,220.00, one-half of which was to be paid by the state and one-half by the county. 
On :May 5, 1913, a supplementary final resolution was adopted providing for an 
additional expenditure of $200.00 to be divided equally between the state and the 
county, making a total of $3,420.00 available for the construction of the road. 
Prior to November 10, 1913, the elate upon which Galbraith and Shoemaker sub­
mitted their proposition, the sum of $1,105.88 had been paid to the original con­
tractor, A. Fry, and $471.55 had been expended for engineering expense, making a 
total expenditure prior to November 10, 1915, of $1,577.43. Inasmuch as the total 
amount available for the construction of the road was $3,420.00, there was left in 
the fund applicable for the completion of the road on November 10, 1913, only 
$1,842.57. The state highway commissioner, in his efforts to complete the road, 
found it necessary, however, to enter into a contract with Galbraith and Shoe­
maker for an amount not only in excess of the unpaid balance of the original 
contract price, but also in excess of the amount left in the fund available for the 
completion of the road. 

Section 1203-1, G. C., as that section stood at the time the original contract 
was entered into, provided among other things that if the contractor abandoned or 
failed or .refused to complete a contract, the state highway commissioner should 
re-let the work or complete the same by force account and in either case deduct 
the cost and expense thereof from any moneys due or becoming due the contractor 
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and in case there were not sufficient moneys due the contractor to pay for the work, 
it became the duty of the highway commissioner to require the contractor or his 
bondsman to pay for it. 

I am advised by a representative of Galbraith and Shoemaker that as a matter 
of fact no written contract was ever executed between the State of Ohio and 
Galbraith and Shoemaker for the reason that when Galbraith and Shoemaker 
filed their bond they were under the impression that they had filed all the docu­
ments required by the department. It appears from your files that Galbraith and 
Shoemaker made a written proposition to the state highway commissioner and that 
they thereafter filed a bond covering the faithful performance of the work which 
they had offered to do and that the state highway department thereafter recognized 
the existence of a contract between the state and this firm, and paid a number 
of estimates on account of the same. 

In view of all these circumstances it is my opinion that the first step to be 
taken in this matter is to make an effort to collect from A. Fry, the original 
contractor, and his bondsmen, the difference between the amount due or becoming 
due to them and the cost of completing the work. In case the contractor and his 
bondsmen should prove insolvent, or for any other reason it should be found 
impossible to enforce the obligation on the part of the contractor and his bonds· 
men, I am of the opinion that an appropriation by the general assembly will be 
necessary before the claim of Galbraith and Shoemaker can be paid. Their-claim 
is a just· one and, upon being furnished with the necessary facts, this department 
will undertake to ~nforce the obligation of the contractor and his bondsmen. In 
case that obligation cannot be enforced on account of insolvency, or for any other 
cause, the facts should be brought to the attention of the general assembly at its 
next session in order that an appropriation may be made and that justice may be 
done to the contractors in question. 

1000. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

DENTAL BOARD-WITHOUT AUTHORITY TO REINSTATE DENTIST 
WHEN LICENSE HAS BEEN REVOKED FOR CAUSE-HOW PERSOX 
MAY BE RESTORED TO RIGHT TO PRACTICE DD!TISTRY. 

1. The state dental board is without authority to reinstate a detttist in practice 
or restore his license wizen it lzas revoked the sa11ze as provided by law for a cause 
or causes specified in section 1325, G. C. 

2. Said board, however, after a reasonable time has elapsed and upon satis­
factory proof of the complete refornwtiotl of the party in question and that he 
now possesses a good moral character, may permit him to take an examination as 
provided in section 1321, G. C., a11d sul'ceeding sections, aud may again grant lzi111 
a license if he successfully passes said examination. 

CoLuMBUS, OHIO, November 8, 1915. 

The Ohio State Dental Board, Toledo, Ohio. 
GENTLEMEN :-I have your letter of November 1, 1915, bearing the following 

statement and inquiry: 

6-Vol. ID-A. G. 
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"We have before the Ohio State Dental Board the case of Dr. T. 
H. R., asking for reinstatement into the practice of dentistry. 

"His license was revoked five years ago by the board, upon the charge 
of using intoxicants to excess and immoral conduct. 

"\Viii you please give us your opinion as to whether the board can 
legally reinstate or restore him back into the practice of dentistry again 
and thus give him another chance?" 

The sections of the General Code under which the license named m your 
letter was prevoked provided at the time of said revocation as follows: 

"Sec. 1325. The state dental board may revoke a license obtained by 
fraud or misrepresentation, or if the person named therein uses intoxi­
cants or drugs to' such a degree as to render him unfit to practice dentistry, 
is guilty of immoral conduct, or has been convicted of a felony subsequent 
to the date of his license. If such conviction is vacated, reversed or set 
aside, or the accused pardoned, his license shall be operative from the date 
of the vacation, reversal or pardon. 

"Sec. 1326. No action to revoke a license shall be taken until the 
accused has been furnished a statement of the charges against him and 
notice of the time and place of a hearing thereof. The accused may be 
present at the hearing in person, by counsel, or both. The statement of 
charges and notice may be served personally upon such person or mailed 
to him at his last known address at least twenty days prior to the hearing. 
If upon such hearing the board finds the charges are true, it may revoke 
the license. Such revocation shall take from the person named in a license 
all rights and privileges acquired thereby." 

It was further provided in the succeeding section for a stenographic report 
of the proceeding and a review of the same by the governor and attorney general 
and their decision affirming or overruling the action of the board was made final. 

While the state dental board, in proceeding under the foregoing provisions 
of law, may be said to act quasi-judicially, it is not a judicial tribunal and has 
no inherent common law powers, and is only an administrative board, and can 
revoke a certificate for the causes provided for in the statute and for no other 
cause. Further, it can only administer the law as it finds it and can exercise no 
authority except as provided in the law which constitutes and establishes it as a 
board and prescribes its duty and authority. There was no provision in said law 
at the time the certificate named in your letter was revoked, nor is there now any 
provision whereby the state dental board may set aside its action in revoking a 
certificate for the causes named in the statute. It follows, therefore, that it is 
wholly without such authority. 

As the law now stands, in sections 1326 and 1327 of the General Code, (106 
0. L., 299) the stenographic record of the proceedings when a certificate is revoked 
is made reviewable by the court of common pleas, and the judgment of that court 
may be reviewed in the court of appeals. Jhis now gives the action of your board, 
when affirmed by the courts named, all the force and effect of a judgment of a. 
court of final jurisdiction. It also indicates that it was the purpose of the legisla­
ture, when a person whose certificate was revoked by you had exhausted all his 
legal rights, to regard the revocation as final. 

I conclude, therefore, that your board is without authority to reinstate the 
party named in the practice or restore to him his certificate. 

I desire, however, to observe further in this connection that I know of no 
statutory provisions precluding the party in question from making an application 
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for a license to practice dentistry as provided by section 1301, G. C., and related 
sections. lf upon such application the applicant, in view of the lap~e of time since 
the revocation of his former license, can satisfy your board of his complete refor­
mation and that he now possesses a good moral character, his application may be 
treated by your board as an original application. 1 f, tinder these conditions, he 
successfully meets the requirements of the law .entitling him to a license, it may 
be granted to him as and for an original license. 

1001. 

Respectfully, 
EDWARD C. TURNER, 

Attorney Geaeral. 

TAXES AND TAXATIOI\'-FOR:\1 OF BONDS PRESCRIBED FOR ASSES­
SOR, ASSISTA::\T ASSESSOR AND :\IDIBER OF COUNTY BOARD 
OF REVISION. 

CoLUMBUS, OHio, November 8, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
·GENTLEMEN :-In accordance with your request of October 28, 1915, and in 

compliance with the provision of section 3351, G. C., as amended, 106 0. L., 251, I 
hereby prescribe forms of bonds for assessor, assistant assessor and member of the 
coui1ty board of revision as follows: 

BO::\D OF ASSESSOR. 
KNOW ALL i\IEN BY THESE PRESENTS, That we _____________________ _ 

of_ ___________________________ , ----------------------county, Ohio, as principal, 

and ------------------------------------------------------------------------- of 
----------·----------------, as surety, are held and firmly bound unto the State of 
Ohio, in the penal sum of one thousand dollars ($1,000), for the payment of which, 
well and truly to be made, we hereby bind ourselves, our heirs, executors, adminis­
trators, successors and assigns, jointly, severally and ·firmly by these presents. 

THE CONDITION of the above obligation is su<.:h that, whereas, the said 
------------------------------------------has been duly elected as assessor in and 

for -----------------------------------------------------------------------------
(here insert name of ward or district of the city, or of the village or township, 
for which said assessor has been elected.) --------------------county, Ohio, for 
the term of two years commencing the ,first day of January, 19L_; 

NOW, THEREFORE, if the said----------------------------------------­
shall faithfully perform the duties of said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio and the county auditor 
in and for said county, during his term of office, and shall not, while acting within 
the scope of his official duties or under color of his official authority, be guilty 
of any neglect, default, fraud or unlawful act causing damage to any person, then 
these presents shall be void; otherwise to be and remain in full force and effect 
in law. 

IN WITNESS WHEREOF, we have hereunto set our hands and seals this 
________________________ clay oL __________________________ A. D., 19L_ 

I hereby certify that the form of the above bond is that prescribed by me. 
Eow ARD C. TURNER, 

Attorney General of Ohio. 
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The execution of the above bond is hereby approved this------------------­
day of ---------------------------· A. D., 19L_, 

________________________________ Prosecuting Attorney. 

------------------County, Ohio. 
(If this bond is signed by a surety company, a certified copy of the authority 

of the agent of said company to sign said bond, together with the latest statement 
of the assets and liabilities of said company, should be attached thereto.) 

I hereby certify that I have approved the surety on the within bond, and that 
I have filed the same in my office this ___________________ day of_ _________________ _ 

A. D., 19L. . 

State of Ohio, 
__________ County, ss. 

------------------------------------County Auditor, 
------------------------------------County, Ohio. 

OATH OF OFFICE. 

I, ----------------------------------· do solemnly swear (or affirm) that I 
will support the constitution of the United States, the constitution of the State of 
Ohio, and that in the capacity of assessor foL---------------------------------­
(here insert name of ward or district of city, or of the village or township for 
which said assessor has been elected), ___________________ county, Ohio, to which 
office I have been elected, I will faithfully and impartially assess the property in the 
above named district, and that I will otherwise faithfully perform the duties im­
posed upon me and impartially exercise the powers vested in me by law. 

------------------------------~-----
Sworn to before me and subscribed in my presence this --------------------

day of --------------------A. D., 19L_, 

BOND OF ASSISTANT ASSESSOR 
KNOW ALL MEN BY THESE PRESENTS, That we _____________________ _ 

of_ _______________________ , ______________________ county, Ohio, as principal, and 

----------------------• --------------------------as surety, are held and firmly 
bound unto the state of Ohio in the penal sum of five hundred dollars ($500.00) for 
the payment of which, well and truly to be made, we hereby bind ourselves, our 
heirs, executors, administrators, successors and assigns, jointly, severally and firmly 
by these presents. 

THE CONDITION of the above obligation is such that, whereas, the said 
_______________________________________ has been duly appointed assistant assessor 

for ----------------------------------------------------------------------------, 
(here insert name of ward or district of the city, or the village or township for 
which said assistant assessor has been appointed), ------------------------county, 
Ohio, for a period of ---------------------------------------------------------
(here insert the time for which said assistant assessor has been appointed), begin-
ning on the ______________________ day of_ ______________________ , 191__, 

NOW, THEREFORE, if the said------------------------------------------­
shall faithfully perform the duties of said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio and the county auditor 
in and for said county during the time for which he has been appointed, and shall 
not, while acting within the scope of his official duties or under color of his official 
authority, be guilty of any neglect, default, fraud or unlawful act causing damage 
to any person, then these presents shall be void; otherwise to be and remain in 
full force and effect in law. 
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IX \VITXESS WHEREOF, we have hereunto set our hands and seals this 
-----~------------------day oL _______________________ A. D., 191--. 

I hereby certify that the form of the above bond is that prescribed by me. 
Enw ARD C. Tt:RNER, 

Attorney General of Ohio. 
The· execution of the above bond is hereby approved this __________________ _ 

clay of_ _______________________ A. D., 19L_, 

Prosecuting Attorney, 
______________________ County, Ohio. 

(If this bond is signed by a surety company, a certified copy of the authority 
of the agent of said company to sign said bond, together with the latest statement 
of the assets and liabilities of said. company, should be attached thereto.) 

I hereby certify that I have approved the surety on the within bond and that 
I have filed the same in my office this _________________ clay of_ ___________________ , 

A. D., 19L. 

State of Ohio, 
__________ County, ss. 

------------------------------------County Auditor, 
------------------------------------County, Ohio. 

OATH OF OFFICE. 

I, -----------------------------------------· ao hereby solemnly swear (or 
affirm) that I will support the constitution of the United States, the constitution 
of the state of Ohio, and that in the capacity of assistant assessor for---------

(here insert the name of the ward or district of the city, or of the village or 
township for which said assistant assessor has been appointed), ---------------­
County, Ohio, to which office I have been appointed, I will faithfully and im.­
partially assess the property assigned to me by the county auditor in and for said 
county, and that I will otherwise faithfully perform the duties imposed upon me 
and impartially exercise the powers vested in me by law. 

Sworn to before me and subscribed in my presence this------------------
day of_ ____________________ A. D., 19L-. 

BOND OF MEMBER OF COUNTY BOARD OF REVISION. 

KNOW ALL MEN BY THESE PRESENTS, That we---------------------, 
of_ _________________ , ------------------ county, Ohio, as principal, and ________ _ 
_________________ of ------------------· as surety, are held and firmly bound unto 
the state of Ohio in the penal sum of two thousand dollars ($2,000), for the 
payment of which, well and truly to be made, we hereby bind ourselves, our heirs, 
executors, administrators, successors and assigns, jointly, severally and firmly by 
these presents. 

THE CONDITION of the above obligation is such that, whereas, the said 
---------------------------------------has been duly appointed a member of 



2182 ANNUAL REPORT 

the county board of revtston in and for ____________________ county, Ohio, for the 
period of one year commencing on the __________________ day of June, A. D., 19L_. 

NOW, THEREFORE, if the said ---------------------------------------­
shall faithfully perform the duties of said office, as provided by law or by the 
orders, rules and regulations of the tax commission of Ohio, during his said 
term, and shall not, while acting within the scope of his official duties or under 
color of his official authority, be guilty of any neglect, default, fraud or unlawful 
act causing damage to any person, then these presents shall be void; otherwise to 
be and remain in full force and effect in law. 

IN \\fiTNESS WHEREOF, we have hereunto set our hands and seals this 
__________________ day oL ____________________ A. D., 19L_, 

I hereby certify that the form of the above bond is that prescribed by me. 
Eow ARD C. TuRNER, 

Attorney General of Ohio. 
The execution of the above bond is hereby approved this .. --------------------­

day oL-------------------------- A. D., 19L_. 
____________________________ Prosecuting Attorney. 
_______________________________ -----County, Ohio. 

(If this bond is signed by a surety company, a certified copy of the authority 
of the agent of said company to sign said bond, together with the latest statement 
of the assets and liabilities of said company, should be attached thereto.) 

I hereby certify that I have approved the surety on the within bond, and 
that I have filed the same in my office this _________________ day of_ ________________ , 

A. D., 19L. 

State of Ohio, 
__________ County, ss. 

------------------------------------County, Auditor, 
------------------------------------County, Ohio. 

OATH OF OFFICE. 

I, --------------------------------------------do hereby solemnly swear (or 
affirm) that I will support the constitution of the United States, the constitution 
of the state of Ohio, and that in the capacity of member of the county board of 
revision for ------------------------------------county, Ohio, to which office I 
have been appointed, I will faithfully and impartially discharge the duties of said 
office. 

Sworn to before me and subscribed in my presence this --------------------
day oL ____________________ , A. D., 19L_. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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1002. 

AR1IORY BOARD-CITY XOT AUTHORIZED TO DOXATE SITE TO 
STATE FOR PURPOSE OF ERECTING AN AR1IORY THEREOX­
AKROX AUDITORIU1I AR~IORY. 

A city is not authori:;ed to donate site on which to erect armory to state, i11 
spite of provisions of sectio1~ 3631, G. C. 

CoLUMBUS, 0Hro, Xovember 9, 1915. 

Ohio State Armory Board, Columbus, 0/zio. 
GEN.TLEli!EN :-Under date of X ovember 3, 1915, you advise me that your board 

had duly advertised for bids for the construction, complete, of the auditorium 
armory at Akron, to be paid for from the following funds: 

"Appropriation, see page 844, Vol. 105-6 0. L.--------------------$75,000 
"Appropriation, see page 711, Vol. 105-6 0. L., ____________________ 40,000 

"Donation through Akron Chamber of Commerce------------------ 50,000" 

You further advise me as follows: 
"This armory is proposed to be built upon the site referred to Ill your 

opinion to this board dated April 28, 1915." 

You then set forth the various bids that were received by your board for 
the construction, complete, of said armory, and also set forth in your letter of 
transmission the minutes of your board of October 22, 1915, and October 30, 1915, 
as follows: 

"AKROI'\ ARMORY: The adjutant general made a statement cov­
ering the history of the appropriation now available for the Akron armory 
and the condition upon which same were approved by the governor, and 
thereafter the question of action on said bids was discussed by members 
at length with reference to reducing cost; action of the state inspector 
of workshops and factories and other details, it was then 

''RESOLVED: That the board recess until Saturday, October 30, 
1915, in order to give the architects time to make certain investigations 
with reference to reducing the cost of said armory." 

"AKROX, OHIO, AUDITOH.IU~l AR~10RY: That board again 
considered in detail the bids for the Akron, Ohio, auditorium armory and 
found that the firm of The Clemmer & Johnson Co., of Hicks\·ille, Ohio, 
was the lowest bidder in every detail and every alternate that complied 
with the plans and specifications and therefore approved the award of a 
contract if made to them, based upon the .examination of tabulation of 
bids. It was thereupon unanimously 

"RESOLVED: That the bid of The Clemmer & Johnson Co., of 
Hicksville, Ohio, for the Akron, Ohio, auditorium armory being the lowest 
bid which complies with the plans and specifications and being regular in 
form and in accordance with the advertisement for said bids he accepted; 
and that a contract for the construction of said armory be a warded said 
The Clemmer & Johnson Co., at the lowest price including alternates 
D-E-F-G-H, namely one hundred forty-two thousand, one hundred ninety-
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four dollars ($142,194.00) on condition that said bidder file with said 
contract a good and sufficient bond in the sum of seventy-two thousand 
dollars ($72,000.00) conditioned according to law and its faithful perform­
ance of said contract, IT IS EXPRESSLY UNDERSTOOD that this 
acceptance of bid and award of contract are both conditioned upon the 
approval of the attorney general of Ohio." 

With your letter you transmit the papers and request my approval or dis­
approval of the conditional. award of contract made October 30, 1915, and request 
me, if the award is approved, to prepare contract and contract bond as prescribed 
by section 5259, of the General Code. 

I have examined the advertisement for bids and the action of your board in 
letting the contract to The Clemmer & Johnson Co., of Hicksville, Ohio, and find 
that all steps necessary to the letting of said contract have been followed, and 
that said The Clemmer & Johnson Co. are, under the terms of the letting, the 
lowest bidders. 

Section 5259 of the General Code, provides that the attorney general shall 
prepare the contract and bond. This I decline to do, for the following reasons: 

In your letter you state that the armory is proposed to be built upon the site 
referred to in my opinion to your board under date of April 28, 1915. Said 
opinion, being No. 299,· discloses that the city of Akron is the owner of the prem­
ises described, with power to convey the same in fee simple, and that a deed is 
tendered by said city to the state of Ohio for said premises. Under the provisions 
of section 3631 of the . General Code, the municipality is authorized 

"to acquire by purchase, lease, or lease with privilege of purchase, gift, 
devise, condemrntion or otherwise and to hold real e~tate or any interest 
therein and other property for the use of the corporation and to sell or 
lease it, cr to donate the same by deed in fee simple to the state of Ohio 
as a site for the erection of an armory." 

However, I am clearly of the opinion that under the decisions of the supreme 
court the said section, insofar as it authorizes a municipality to donate a piece of 
property owned by it to the state of Ohio as a site for the erection of an armor~·. 
is unconstitutional. See 

Wasson v. Commissioners, 49 0. S., 622. 
Hubbard v. Fitzsimmons, 57 0. S., 436. 

Such being the case, I am of the opinion that the city is not authorized to donate 
the site mentioned to the armory board for the purpose of erecting an armory and, 
consequently, no contract for the erection of an armory upon said site should be 
awarded. 

Another reason why T refuse to prepare the contract and contract bond. is 
the following: The contract is to call for the payment to the contractor of the 
sum of $142,194.00; this amount is to be paid by the donation of $50,000.00 to 
the armory board by the citizens of Akron, and the balance is to be paid from 
the appropriation made for the use of your board. In section 2 of the house bill 
No. 701, passed May 27, 1915,.$40,000.00 is appropriated to your board for the 
purpose of building an armory at Akron ; in house bill No. 721, passed May 27, 
1915, 106 0. L., page 844, the sum of $75,000.00 is appropriated to your board 
for such purpose, in the following· language : 
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"Adjutant general-to construct, enlarge and furnish an armory build­
ing in the city of Akron, $75,000.00. 

"Provided however, that the above sum shall not be available until the 
citizens of Akron shall have deeded to the state of Ohio a lot suitable 
for a site for such armory and until the state board shall have accepted the 
same; and provided further that the above sum shall not be av.ailable until 
the citizens of Akron shall have contributed $50,000.00 toward the construe· 
tion, enlargement and furnishing such armory." 

It is to be seen that the above appropriation of $75,000.00 is conditioned upon 
the citizens of Akron deeding to the state of Ohio a lot suitable for an armory 
site. 

As I have said in the earlier part of this opinion, it appears that the site in 
question does not come from "the citizens of Akron," but from the city itself. 
Therefore the $75,000.00 appropriation could not be available. As the contract with 
The Clemmer & Johnson Co. calls for the sum of $142,194.00, it will require at 
least a part of the above appropriation to pay the contract price provided for in 
this contract and, as the $75,000.00 would not be availabl~, I refuse to prepare a 
contract calling for a sum which would include a part of the above appropriation. 

I am herewith returning to you the papers which you left with me. 

1003. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

VILLAGE OF MENTOR-BONDS DISAPPROVED-AUTHORIZATION 
BY. COUNCIL IN EXCESS OF SMITH ONE PER CENT. LIMIT A­
TIONS. 

Bonds of the village of Men tor disapproved because the amount of the issue, 
$25,000 authorized by vote of council and without a vote of the electors, is i1~ 
excess of one per cent. of the total tax valuation of the municipality. 

Bonds issued by a municipal corporatio.,~ to pay its share of street improve­
ments are subject to tlze one per cent. limitation provided il~ section 3940, G. C. 

CoLUMBus, OHIO, November 10, 1915. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-IN RE :-Bonds of the village of Mentor, Ohio, in the 

sum of $25,000.00, purchased by the Industrial Commission of Ohio under 
resolution dated October 15th, 1915. 

The transcript of the proceedings of the village of Mentor relative to the 
issuance of the said bonds submitted to me for examination reveals that the total 
value of all property of said village assessed for taxation in the current year is 
$2,168,830.00. The bonds under consideration amounting to $25,000.00 are in excess 
of one per cent. of the total value of all property in such village as listed and 
assessed for taxation. The transcript shows that these bonds are authorized by 
the action of council and without a vote of the electors of the corporation. 

Municipal corporations are authorized to issue bonds for the purpose of paying 
the corporation's share of the cost of a street improvement under the provisions 
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of either section 3821 of the General Code, or of section 3939, of the General Code. 
Bonds issued under section 3821 of the General Code, cannot be issued until an 
ordinance to proceed with the improvement has been passed, but for the issue 
under section 3939 such ordinance is not necessary. (Heffner v. City of Toledo. 
75 0. S., 413.) The transcript does not state under which of the two sections 
above named the bonds in question are being issued, but I assume that they are 
issued under section 3939, because the transcript does not set forth nor refer to 
the ordinance to proceed with the improvement for the partial cost of which the 
bonds are issued. 

Se<:tion 3940 of the General Code, provides that : 

"* * * the total indebtedness created in any one fiscal year by the 
council of a municipal corporation under the authority conferred in the 
preceding section (Sec. 3939, G. C.) shall not exceed one per cent. of 
the total value of all property in such municipal corporation as listed and 
assessed for taxation. * * *" 

The language just quoted, standing alone, would indicate that only bonds 
issued under the authority of section 3939 of the General Code, were subject to 
the limitations of section 3940, General Code. In view, however, of the language 
of section 3949 of the General Code, which specifically mentions certain bonds as 
not coming within such limitation, a part of which excepted bonds are authorized 
by sections other than section 3939 of the General Code, I am of the opinion that 
it was the legislative intent that all bonds issued by a municipal corporation other 
than those specifically excepted under the language of section 3949 of the General 
Code, come within the limitation of one per cent. prescribed in section 3940, supra. 

This conclusion is, supported, I think, by the case Of Smith v. Rockford, 9 
C. C., N. S., 465, affirmed without report, 81 0. S., 516. 

I therefore advise you that the council of the village of Mentor acted beyond 
their authority in attempting to issue bonds to the amount of $25,000.00, for the 
purpose indicated, in the fiscal year of 1915, and that the bonds are for that reason 
invalid and should not be accepted by you. 

I am informed by Mr. T. P. Cadle, solicitor of the village of Mentor, that 
action will probably be taken by the village authorities to correct the proceedings 
and authorize the issuance of bonds in an amount which comes within the limita­
tions of section 394C of the General Code, in which event the bonds will again 
be offered for sale to your commission. 

l am returning to Mr. Cadle, solicitor of the village of Mentor, the transcript 
submitted to me. 

Respectfully, 
Enw ARD C. TuRNER, 

A ttor11ey Ge11eral. 
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1004. 

COUNTY BOARD OF EDUCATION-WITHOUT AUTHORITY TO PUR­
CHASE SUPPLIES FOR COUNTY SlJPERIXTENDEXT-SUPER­
VISORY AND CLERICAL WORK OF SlJCH OFFICES DISTINGUISH­
ED-::\IOVING PICTURE :\lACHINE EXA::\lPLE OF FOR::\1ER-SA::\1E 
::\1AY NOT BE PURCHASED FR0::\1 "COUNTY BOARD OF EDUCA­
TION FUND." 

The count}' board of education is without authority in law to purchase supplies, 
including a moving picture machine, for the purpose of aiding the county superin­
tendent in his official supervisory work and pay for the same out of the "county 
board of education fund." 

Cor:.uMBUS, OHIO, November 10, 1915. 

HoN. E. E. LINDSAY, Prosecuting Attorne:y, New Philadelphia, Ohio. 
DEAR SrR :-I have your letter under date of November 4, 1915, which is 

as follows: 

"The school code seems to be silent upon the question of to what 
extent county boards of education may purchase supplies for the county 
superintendent. 

"Has a county board of education the implied authority to purchase 
for the county superintendent any and all supplies which may be aids in 
his official supervisory work, limited of course by funds on hand appli­
cable to such purpose? If so, does that authority extend to their purchas­
ing a moving picture machine for the use of the county superintendent of 
schools, in his travels over the county, to be used for the purpose of 
instructing the pupils and patrons along his line of work? 

"It seems to me the county board has this implied authority, if it 
deems il m:cessary and expedient so to do, but I do not feel at liberty 
to so advise them without first having your opinion." 

I do not deem it necessary to quote the vari0us provisions of the statutes of 
the so-called new school code relating to the election and qualification of the 
members of the county board of education, the organization of said board, its 
powers and duties, the election of the county superintendent, his powers and 
duties, and the establishment of the county board of education fund. 

It is sufficient to observe that the county board of education, in the organiza­
tion of the schools of the county school district, has power to change district 
lines and to transfer territory from one school district to another within said 
county school district, and to supervise and control the schools of said district. 

In the exercise of its supervisory power, said county board is required to 
publish, with the advice of the county superintendent appointed by it under 
authority of section 4744, G. C., 104 0. L., 142, a minimum course of study which 
shall be a guide to local boards of education in prescribing the courses of study 
for the schools under their control, and said county board may publish different 
courses of study for village and rural school districts. (See section 4737, G. C., 
104 0. L., 140.) 

Under provision of said section 4744, G. C., the county superintendent is 
made the executive officer of the county board of education and is required to 
attend all meetings of said board for the purpose of informing the members 
thereof of the needs of the schools of the county school district and of advising 
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said members so that they may, from time to time, take such action as will further 
the best interests of the schools. 

It is the further duty of the county superintendent, acting under the direction 
of the county board of education and with the assistance of the district super­
intendents elected under authority of and in the manner provided by section 
4739, G. C., as amended in 104 0. L., 140, to carry into effect the orders, rules 
and regulations of the county board of education. 

However, the statutes nowhere provide that the county board of education 
or the county superintendent, acting as the executive officer of said board, may 
purchase books, apparatus, equipment or supplies of any kind for the use of the 
schools of the county school district, and pay for the same out of the county board. 
of education fund. 

I find upon investigation that the Bureau of Inspection and Supervision of 
Public Offices, in a letter to Mr. Charles Barthelmeh, your county superintendent 
of schools, under date of September 14, 1915, advised that the county board of 
education acts simply in a supervisory c?pacity and that it has no legal power 
whatever to furnish anything for the schools of the county school district. Mr. 
Barthelmeh was further advised by the bureau that the county board may purchase 
such supplies, stationery, etc., as may be needed in the office of the board and 
county superintendent, who is the clerk of the board, but that the statutes nowhere 
authorize anything to be furnished to the schools under the supervision of said 
county board from the county board of education fund, and that supplies needed 
by a school in any local district should be paid for out of the funds of such 
district. 

The question raised by Mr. Barthelmeh was practically the same as the one 
now presented by you, and I am of the opinion that the ruling made by the 
bureau, in answer to said question, is correct. 

Said ruling, in so far as it applies to the purchase of supplies, stationery, etc., 
for the office of the county superintendent, is based on opinion No. 144, of this 
department, rendered to Hon. A. L. Duff, prosecuting attorney of Ottawa county, 
under date of March 17, 1915, in which it was held that bills for stationery, tele­
phone services and other expenses incident to the clerical work of the office of 
the county superintendent may, when approved by the county board of education, 
be paid out of the county board of education fund on the warrant of the county 
auditor. 

While section 4744-3 of the General Code, as amended in 104 0. L., 143, was 
again amended in 106 0. L., 396, so as to provide for a contingent as well as a 
tuition fund in the "county board of education fund," I am of the opinion that, 
in the absence of any provision of the statutes authorizing an expenditure from 
said contingent fund for the purchase of supplies referred to in your first question, 
your county board has no implied authority to make such expenditure, and it 
follows that said county board has no implied authority to purchase a moving 
picture machine to be used by the county superintendent for the purposes men­
tioned in your second question and pay for the same out of said contingent fund. 

In keeping with my former holding, I am of the opinion, in answer to both 
of the questions submitted by you, that the authority of the county board of edu­
cation to purchase supplies for the county superintendent and pay for the same 
out of the county board of education fund must be limited to those items men­
tioned in the aforesaid opinion, and that said county board is without authority 
to make expenditures out of said county board of education fund for the purposes 
mentioned in your inquiry. Respectfully, 

Enw ARD C. TURNER, 

Attorney General. 
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CoLUMBus, OHIO, November 10, 1915. 

HoN. BYRON L BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR SIR :-On September 21, 1915, you submitted to me an abstract of title 

for certain premises situated in Hicksville, Defiance county, Ohio. It became 
necessary for me to return the abstract to Mr. L. L. Hoff, who compiled the same, 
for certain additions thereto. On November 8, 1915, I again received the abstract 
from Mr. Hoff and since that time have carefully examined the same. The 
premises are described as follows: 

"Situated in the village of Hicksville, county of Defiance, and state 
of Ohio, and known as the whole of lots Nos. 145 and 146, and a part of 
lots Nos. 147 and 148 of the original plat of the village of Hicksville, 
Defiance county, Ohio; also a part of lots Nos. 1430 and 1440 of the 
vacated streets of said village of Hicksville as numbered on the auditor's 
plat thereof; also a part of lots Nos. 14, 15 and 16 of the first addition of 
said village of Hicksville, and which said entire premises are described 
by metes and bounds as follows, to wit: 

"Commencing at a point on the northwesterly line of High street in 
said village of Hicksville, 23 feet distant northeasterly from the most 
southerly point of lot No: 147 of the original plat of said village and 
which point. is 27 feet southwesterly from the most northerly point of said 
lot on said street; thence from said point of beginning, northeasterly along 
the northwesterly line uf said high street, 127 feet to .a point 10 feet 
southwesterly from the most northerly point on said street of said lot No. 
1430 of the vacated streets, aforesaid; thence northwesterly at right angles 
with High street and on a line parallel with the northeasterly line of lots 
Nos. 1430 and 1440 of said vacated streets, and in continuation thereof, 
260 feet; thence southwesterly and parallel with High street 127 feet; 
thence, southeasterly and in a direct line, 260 feet to the place of beginning. 
Said premises being 27 feet off from the northeasterly sides of lots Nos. 
147 and 148, the whole of lots Nos. 145 and 146, and 50 feet off from the 
southwesterly sides of said lots Nos. 1430 and 1440 of the vacated streets 
of said village, and sufficient off from the rear ends of lots Nos. 14, 15 
and 16 of said first addition to make the entire premises herein conveyed 
127 feet frontage on High street by 260 feet back therefrom northwesterly 
at right angles." 

From my examination I am satisfied that on November 3, 1915,-the date 
when said abstract was re-certified,-Lucy A. Pugh was seized of an estate in 
fee simple to said premises, and that the same were free of all incumbrances 
whatsoever except taxes for the year 1915, the amounts of which is not shown in 
the abstract. 

I have also examined a deed for said premises, executed by Lucy A. Pugh 
and Edwin J. Pugh, her husband, on May 29, 1915, and find said deed regular in 
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form, containing also necessary revenue stamps. This deed covenants that said 
premises are clear and free from all incumbrances, and you should see that the 
taxes above referred to are paid by the grantors. 

I am herewith returning both deed and abstract of title. 

1006. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

HAYES COMMEMORATIVE LIBRARY AND l\·IUSEUM BUILDING­
COVENANT IX CONTRACT TO C0~1PLETE IT WITHIN SPECIFIED 
TIME-FAULT OF CONTRACTOR .MUST BE PROXIMATE CAUSE 
OF DELAY. 

A covenant in a contract with the state to complete a building withi1t a specified 
time or forfeit $15.00 per day· for each and every day thereafter, becomes operative 
and may·be enforced against the covenantor only when his fault or failure is the 
proximate cause of the delay. If such delay is caused by a change of plans and 
other interferences with the work of construction for which the state is responsible 
it may not enforce said covenant. 

CoLUMBUS, 0Hro, November 10, 1915. 

RoN. E. 0. RANDALL, Secretary Ohio State Archaeological and Historical Society, 
Columbus, Ohio. 
DEAR SIR :-I have your letter of October 6th bearing the following statement 

and inquiry : 

"The trustees of the Ohio State Archaeological and Historical Society, 
September 24th, accepted from the hands of the building committee, the 
building known as the 'Hayes Commemorative Library and Museum Build­
ing,' but declined to authorize the final payment by the society, in settle­
ment with the contractor, the Steinle Construction Company. There was 
due at that time, on the two separate contracts made with the Steinle 
Construction Company, the total amount of $2,355.50. 

"In the contract made with the Steinle Construction Company there 
was a penalizing clause, by which the contractor was to forfeit $15.00 a 
day for delay in not completing the building within the specified time, viz., 
by July 1, 1913. 

"The question. we desire the attorney general to answer is : 
"Is it at the option of the society whether it ·enforces the penalizing 

clause or not? 
"It is but justice to all parties to say that the excessive delay in the 

completion of the building was caused partially by the change of plans 
on the part of the society, and strikes by the laborers on the building, and 
inability on the part of the contractor to secure material as per agreement 
with subcontractors. The Steinle Construction Company is prepared to 
make stated and itemized claims in justification of the delay, should the 
society endeavor to enforce the penalizing features of the contract." 

In connection with the information given in your letter I learn from other 
sources that on August 19, 1912, a contract was entered into between the con4 
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struction company named in your letter and your society for the construction of 
the building described at a cost of $36,656.00. In this contract it was stipulated 
that the contractor was to complete all work contemplated under said contract on 
or before July 1, 1913. 

I learn further that another contract was made by your society with the same 
contractor on September 19, 1913, for the sum of $4,760.00, which contract 
was for the specific purpose of making certain changes in the construction 
of said building named in your letter. This contract was to be completed on or 
before January 1, 1914. 

As this last contract provided for changes in the original plans and specifica­
tions covered by the original contract, it necessarily follows that the completion of 
the building covered by both contracts was thereby extended to January 1, 1914. 
If, therefore, any liability attaches to the contractor in this case, it must begin 
after said elate of January 1, 1914. 

Both contracts contain precisely the same provision requiring the payment of 
fifteen dollars a clay for each and every clay after the time fixed in the contract said 
work remains unfinished. Said conditions are found in article 6 thereof which 
provides as follows: 

"The contractor is to complete all work contemplated under this con­
tract on or before January 1, 1914. Upon failure to have all work fully 
completed by the date above mentioned, the contractor shall forfeit and pay 
or cause to be paid to the owner the sum of fifteen dollars per day for 
each and every clay thereafter the said work remains in an unfinished con­
dition for and as liquidated damages, and to be deducted from any pay­
ments due or to become due to said contractor." 

Preliminary to a discussion of the provisions of article 6 of the fqregoing 
contract, it must be observed that the direct or approximate cause of any delay in 
the completion of said building must be the fault of the contractor to give your 
society any right of action upon said covenants to complete within the specified 
time. Therefore, I am not so much concerned with the question whether your 
society may waive the foregoing provisions of your contract as I am as to whether 
it may enforce, under the admitted facts in this case, said provisions against the 
contractor. If under the law and the facts here your society has no legal right 
it may enforce, it has nothing to waive. In other words, if you have no substan­
tial rights involved under the covenant aforesaid, you have no option to exercise 
in reference thereto. The facts, as clisclosecl by your letter and correspondence 
thereto attached, show that after the first contract was made the building commit­
tee became dissatisfied with the original plans and specifications, and especially as 
to the appearance of the rotunda, and asked the contractor to delay the work 
until the matter could be presented to the legislature. This was done and an 
additional appropriation of $5,000 was made by the legislature with which to 
complete the building under the amended plans and specifications. Then followed 
the making of the second contract, elated September 19, 1913. However, it then 
appeared that this sum of $5,000 was not sufficient to complete the building in the 
manner desired and a further sum of $1,252.00 was contributed by a private party 
to the building fund, and a separate contract was made for the expenditure of 
this last amount. These various arrangements interrupted the regular process of 
the work of the contractor and they were followed by other delays for which, 
under the statements made in the correspondence attached, he was not responsible. 
It is admitted also that while the building was not finaly accepted until September 
24, 1915, it was ready for acceptance long prior to that elate, but on account of the 
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absence in Europe of the contributor of the private fund aforesaid, the building 
committee did not wish to accept it until his return. It further appears that as a 
matter of fact the building was actually occupied and in use by the state for more 
than a year prior to its formal acceptance. 

Taking into consideration all these facts, as well as the attitude of all the 
parties concerned toward each other in the matter of the changes made in the 
contracts and in the plans and specifications, and especially with reference to the 
time so taken when considered with reference to the covenant to complete within a 
specified time, I am compelled to conclude that you have no claim here which 
could be established at law. Having, therefore, no right of action under this cove­
nant to complete, you have nothing to waive. 

Answering your question specifically, my conclusion is that while your society 
may waive no provisions of said contract, yet under all the facts, circumstances 
and surroundings in this case, the covenant to complete within the time specified 
in the contract is not operative against the contractor and your society has nothing 
in that behalf to waive. 

1007. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 

THE HOTEL SAVOY COMPANY-CERTIFICATE OF REDUCTION OF 
STOCK DISAPPROVED-NOMINAL VALUE OF ALL SHARES OF 
STOCK NOT REDUCED. 

The secretary of state advised to refuse to file and record certificate of reduc­
tion of the stock of The Hotel Savoy Company, because the provisions of section 
8700, G. C., were not complied with by reducing the nominal value of all shares 
of stock. 

CoLUMBUS, OHIO, November 11, 1915. 

HaN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of November 6th, requesting my 

opinion as follows : 

."We are enclosing ten cent internal revenue stamp uncanceled, check 
~>f five dollars, and certificate of reduction of capital stock of THE 
HOTEL SAVOY COMPANY, also communication from Frank ]. 
Dorger. 

"The certificate of reduction reduces the capital stock of the above 
corporation without reducing the nominal value of all of the shares there­

. of, which in our opinion does not conform with section 8700 of the Gen­
eral Code. We would like your opinion on whether the enclosed certificate 
is in proper form." 

The pertinent part of the certificate of reduction of capital stock enclosed 
in your letter is as follows: 

"THE HOTEL SAVOY COMPANY hereby certifies that at a meet· 
ing of the directors of said company, held on July 28, 1915, the written 
consent of the persons in whose names a majority of the shares of the 
capital stock of said company stood on the books of the company having 
first been obtained, the capital stock of said company was reduced from 
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one hundred and fifty thousand dollars ($150,000.00) to eighty-five thou­
sand dollars ($85,000.00) by redeeming, retiring and cancelling fifty 
thousand dollars ($50,000.00) of the preferred stock and fifteen thousand 
dollars ($15,000.00) of the common stock." 

You also enclose a letter from Mr. Frank J. Dorger, attorney at law, Cin­
cinnati, Ohio, which adds additional information to that contained in the letter and 
the certificate of reduction. 

The information furnished does not reveal by what authority or how the 
$50,000.00 of preferred stock has been retired. I assume that it was done in 
pursuance of a provision for its redemption at a certain date made under authority 
of section 8669 of the General Code, at the time this preferred stock was issued. 
So far, therefore, as concerns the $50,000.00 of preferred stock the certificate of 
reduction is unnecessary as the reservation of the right to redeem the same fol­
lowed by actual redemption accomplished its retirement and a consequent reduction 
of the entire capital stock of the corporation to that extent without further action. 

As to the $15,000.00 of common stock, however, the situation is materially 
different, because no right to redeem or retire such stock was or could have been 
reserved when it was issued and authority for any subsequent action to accomplish 
its re.duction must be found elsewhere. 

Apparently, from the information furnished, the corporation has simply pur­
chased from some of its stockholders $15,000.00 of its common stock and now 
seeks to reduce its authorized capital stock to that extent. 

Quoting from "Thompson on Corporations," section 3661: 

"It is a fundamental rule that the capital stock of a corporation can­
not be reduced except by express statutory authority." 

Again, at section 3663: 

"As there can be a reduction of the capital stock of a corporation only 
on express statutory authority, the method prescribed by the statutes must 
be followed." 

The only statutory authority in Ohio to reduce the capital stock of a corpora­
tion is found in section 8700 of the General Code, which provides as follows: 

"With the written consent of "the persons in whose names a majority 
of the shares of the capital stock thereof stands on its books, the board 
of directors of such a corporation may reduce the amount of its capital 
stock and the nominal value of all the shares thereof, and issue certificates 
therefor. The rights of creditors shall not be affected thereby; and a cer­
tificate of such action shall be filed with the secretary of state." 

The certificate presented by The Hotel Savoy Company does not comply with 
the above quoted section in that no provision is made for a reduction of the 
nominal value of all the shares of said company's stock. If the corporation 
desires to avail itself of the privilege of reducing its capital stock under the above 
quoted section, it must follow the method prescribed by the statute. 

I therefore advise you that you should refuse to file and record the certificate 
of reduction of capital stock under consideration. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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1008. 

STATE HIGHWAY CO~J:\IISSIOXER-\VITHOUT AUTHORITY IX DE­
CE~lBER, 1914, TO PAY COUXTY CO~niiSSIONERS ANY PART OF 
COST OF CONSTRUCTING IXTER-COUXTY HIGHWAYS U~DER 
CONTRACT LET BY COUNTY CO~t:IIISSIOXERS. 

Under the statutes in force in December, 1914, the state highway comnasstoner 
was not authori:;ed to pay to county commissioners all)' part of the cost of con­
structing inter-count)' highways under contracts let by the county commissioners, 
even where the plans were approved by the state highway commissioner and the 
state highway department e.rercised some supervision over the work. 

CoLUMBus, OHio, i\'ovember 11, 1915. 

HaN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR.:-I have your communications of October 20 and November 4, 1915, 

relating to an arrangement which the state highway commissioner endeavored to 
enter into with the commissio~ers of Erie county during the latter part of 1914, 
relating to certain inter-county highway improvements in that county. In your 
communication of October 20th you stated merely that you were forwarding to 
me a copy of what purported to be an agreement on the part of the state highway 
department to pay ten per cent. of the cost of construction of certain sections of 
inter-county highways in. Erie county, together with copies of the correspondence 
relating thereto. You requested me to examine the papers submitted and advise 
you as to what action could properly be taken by the state highway department. 

From the attached correspondence it appears that on December 11, 1914, Mr. 
H. l\1. Adams, county auditor of Erie county, transmitted to the then highway 
commissioner, Hon. James R. Marker, a document which the county auditor de· 
scribed as an agreement for the state highway department as to bearing a portion 
of the cost of certain road improvements in Erie county. This agreement was 
evidently transmitted in duplicate and the state highway commissioner was asked 
to sign and return one copy for the files of the Erie county commissioners. The 
document in question reads as follows: 

"AGREEMENT OF STATE HIGHWAY DEPARTMENT. 

"The highway department of the state of Ohio hereby ratifies and 
approves the plans and specifications -for the construction of certain 
sections of inter-county highway, in Erie county, to wit: 

"I. C. H. 276 in Margaretta township ------------------- 6,336 feet 
"I. C. H. 294 in Milan township, ------------------------ 9,783 feet 
"I. C. H. 294 in Perkins township ----------------------- 6,500 feet 
"The estimated and actual cost of which are: 
"I. C. H. 276, Margaretta to,vnship ---------------------~--$15,266.00 
"I. C. H. 294, Milan township ----------------------------- 6,508.78 
''I. C. H. 294, Perkins townshiP----------------------------- 3,111.25 
"The state of Ohio, through its highway department, agrees to pay 10 

per cent. of the cost of said road construction and agrees to supervise the 
construction thereof. 

State Highway Commisioner." 

It further appears that on De~ember 19, 1914, the then state highway com­
lllissioner approved the so-called agreement and returned a copy thereof to the 
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board of commissioners of Erie county. On July 16, 1915, the county auditor of 
Erie county made demand upon you for ten per cent. of the cost of improving one 
of the roads in question, the amount demanded being $1,576.18, and on October 
19, 1915, this demand was repeated. It seems that in answer to the first demand 
for payment an employe of your department dictated a letter to the county 
auditor of Erie county to the effect that as soon as the work was completed, it 
would be inspected by a representative of the state highway department, and pay­
ment of the state's share would be promptly made. Certain reports by one of 
your division engineers were also attached to your first communication as was also 
a report by a bookkeeper i11 your department to the effect that he knew nothing 
of the agreement until payment thereunder was demanded. It also appears that 
a division engineer connected with your department inspected the work on the 
roads in question some seven or eight times. 

In your communication of Xovember 4, 1915, you state that part of the work 
in question consisted of construction and part of re-construction, and that the 
contracts for the improvements were let by the county commissioners and not by 
the state highway department. 

From the above state of facts it follows that the question now presented for 
determination is as to the authority of the state highway commissioner, under 
the statutes in force in December, 1914, to enter into a contract with the commis­
sioners of a county, by the terms of which contract the commissioners undertake 
the improvement of a section of inter-county highway and the state highway com­
missioner agrees to pay to them a certain proportion of the cost and expense of 
such improvement. 1 have carefully examined all the statutes in force at the time 
the state highway commissioner endeavored to enter into this arrangement with 
the county commissioners of Erie county, and can find no authority whatever for 
any agreement of this particular character. · 

Sections 1218 and 1219, G. C., as found in 99 0. L., 318, were as follows: 

"Section 1218. If permanent roads of not less than standard width 
have been constructed prior to the establishment of the state highway 
department and the materials thereof are gravel, brick, telford, macadam, 
or material of like quality, the county commissioners may make application 
to the state highway commissioner on or before January 1st of each year, 
for the amount of state funds apportioned to such county. Thereupon the 
amount so apportioned shall be paid to the county treasurer, if the county 
commissioners of such county have levied or will levy a tax on the dupli­
cate of the county sufficient to equal the amount so appropriated. Such 
appropriation and levy shall become a part of the pike repair fund of the 
townships, and be apportioned to the townships or road districts of not 
less than one township each in proportion to the amount of the fund 
collected by such levy in each such township or road district. Township 
trustees or other authorities having charge thereof shall apply such fund 
to the repair of improved roads in the same manner as other pike repair 
funds are applied, but the material used therefor shall be equal to the 
material used in the original construction of such road. 

"Section 1219. If a township of a county specified in the preceding 
section has no improved roads as provided therein, it shall not use its 
portion of such funds for any other purpose than the construction of 
improved highways in the manner proYided by this chapter. A county may 
use moneys lawfully transferred from another fund in place of the tax 
required by such section, but the county commissioners, with the consent 
of the state highway commissioner, may use a part of such apportion­
ment for construction, and the remainder thereof for repairs," 
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A repeal of these sections was contained in 102 0. L., 333, section 58, but 
said section 58 was not approved by the governor. It is unnecessary in this 
connection to consider, however, the question of whether or not sections 1218 and 
1219 were repealed by implication by the act found in 102 0. L., 333, for the 
reason that under no possible construction can it be said that the alleged agree­
ment now under consideration falls within the purview of the two sections in 
question or was authorized by them even if they· were in force in December, 1914. 

It is provided by section 1225, G. C., 103 0. L., 459, that the state highway 
commissioner may enter into a contract with * * * the county commissioners 
of any county for the repair and maintenance of inter-county highways and main 
market roads constructed by the state by the aid of state money or taken over by 
i:he state. It appears, however, from your statement of facts, that the operations 
carried on by the county commissioners of Erie county were in the nature of 
construction or re·construction, and were not in the nature of maintenance or 
repair work and it does not appear that the highways improved by the commis­
sioners had been constructed by the state by the aid of state money or taken over 
by the state. The only possible theory upon which the contract now being con­
sidered might be sustained as valid would be that the highways covered by the 
improvements had been previou?ly constructed by the state by the aid of state 
money or had been taken over by the state, and that the operations of the county 
commissioners consisted of maintenance and repair work. ·while the alleged 
agreement is informal in character and while the only evidence of its acceptance 
by the county commissioners of Erie county is the fact that they acted under it, 
yet it is my opinion that if the roads covered· by the improvements had been 
previously constructed by the state by the aid of state money, or had been taken 
over by the state, then it would be your duty to recognize the contract in question 
as valid if the operations carried on by the county commissioners might properly 
be regarded as in the nature of maintenance and repair work. From your state­
ment of facts, however, it appears, as before stated, that the work in question is 
in the nature of construction or re-construction and it does not appear that the 
roads covered by the work in question were ever improved or taken over by the 
~tate. 

Basing my conclusions upon the state of facts set forth above and limiting it 
to the same, it is my opinion that the alleged contract between the state highway 
department and the commissioners of Erie county is invalid for lack of authority 
in law to make the same, and that you cannot recognize this agreement or make 
any payments to the county commissioners of Erie county from the funds of your 
department on account of the same. I reach this conclusion with some regret 
for the reason that the county commissioners of Erie county seem to have acted 
in the best of faith and to have made a large expenditure in reliance upon the 
agreement of the state highway commissioner to the effect that the state would 
meet a share of the expense, but I am unable to arrive at any other or different 
conclusion on account of the total lack of any statutory authority for such an 
agreement, especially in view of the provision of section 1222, G. C., 103 0. L., 
458, to the effect that moneys appropriated by the state for the purpose of carrying 
out the provisions of law relating to the state highway department should not be 
used in ·any manner or for any purpose except as provided by law. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 



ATTORNEY GEh"lERAL. 2197 

1009. 

TOW~SHIP BOARDS OF EDUCATIO~-UNCOU~TED BALLOTS FOR 
:\IE:\IBERS OF SUCH BOARD SHOULD BE RETURXED WITH RE­
TURXS OF ELECTIOX TO CLERK OF SUCH BOARD OF EDUCATION 
AXD SUCH BOARD SHALL COUXT AXD TALLY SUCH BALLOTS, 
IF ABLE TO DETER:\IINE VOTERS' CHOICE. 

Ballots for members of township rural district boards of education upon 
which the judges of elections are unable to agree as to how they should be counted 
should be sealed it~ an envelope for that purpose and returned with the returns of 
the election to the clerk of the board of education of tlze district for which such 
election is held. 

The board of education of the district in canvassing the returns and deter­
milling the result of such election should open and count such ballots if the choice 
of the voter can be determined therefrom, and preserve the same for further 
judicial or other i11vestigation. If it is impossible for the board of educatiot~ to 
determine the choice of the voter from the ballot the result of the election should 
then be determined exclusive of such ballots and the same preserved in like 
manner. 

CoLUMBUS, OHIO, November 11, 1915. 

HoN. E. A. ScoTT, Prosecuting Attomey, West Union, Ohio. 
DEAR SIR:-Your request for an opinion under date of November 8, 1915, 

may be summarized as follows: 

"The judges of elections for Monroe township, Adams county, Ohio, 
were unable to agree as to how certain ballots for members of the town­
ship board of education should be counted, and you make inquiry (1) to 
whom should these ballots be returned, (2) should they be counted except 
in case of contest of election, and (3) if so, by whom?" 

Section 5003, G. C., provides in part as follows: 

"In the event the judges do not agree as to how any part of the 
ballot shall be counted, such ballot shall not be counted but shall be 
placed in an envelope provided for the purpose." 

Section 5090, G. C., 103 0. L, 266, referred to in your inquiry, provides as 
follows: 

"If there are any ballots placed in the envelopes for uncounted ballots, 
such envelopes shall be sealed and returned to the deputy state super­
visors with the returns of the electior1, to be by him counted. At least one 
day before the beginning of the official count, the board of deputy state 
supervisors, in the presence of one person duly authorized by the chairman 
of each county controlling committee and the chairman of the committee 
of each set of candidates nominated by petition, shall open the envelopes 
containing the uncounted ballots and determine what part and for whom 
each such ballot shall be counted, and proceed to count and tally the same. 
Said ballots shall be further preserved for such judicial or other investi­
gation as may be necessary." 
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In consideration of the first question above stated, it will be noted that under 
the provisions of section 5090, G. C., supra, it is required that if any ballots are 
placed in the envelope for uncounted ballots, such envelope shall be sealed and 
returned to the deputy state supervisors ''with the retunzs of the election to be by 
them couuted," and it is therein further specifically provided that such ballots shall 
be counted, tallied and "preserved for 5uch judicial and other investigation as 
may be necessary." 

From a consideration of this section little difficulty, if any, will be met in 
those elections, the returns of which are required to be made to the deputy state 
supervisors of elections. The difficulty of your question arises, however, from the 
application of the provisions of section 5111 and section 5120, G. C., as follows: 

"Section 5111. In November elections held in odd numbered years for 
township officers, justices of the peace, municipal officers and members of 
boards of education, the judges and clerks of elections in each precinct 
shall make and certify the returns to the clerk of the township or the clerk 
or auditor of the municipality in or for which the election is held or the 
clerk of the board of education of the school district, respectively, instead 
of to the boards of deputy state supervisors of the county. This provision 
shall not apply to the returns of elections for assessors of real property. 

"Section 5120. In school elections, the returns shall be made by the 
judges and clerks of each precinct to the clerk of the board of education 
of the district, not less than five days after the election. Such board shall 
canvass such returns at a meeting to be held on the second Monday after 
the election, and the result thereof shall be entered upon the records of the 
board." 

The provisions of these sections give rise to an apparent conflict or inconsist­
ency, in the provisions of section 5090, G. C., supra, that the envelopes shall be 
"returned to the deputy state supervisors" and the further requirement that they 
shall be returned "with the returns of the election." Since under sections 5111 
and 5120, G. C., supra, the returns of the election about which you inquire are not 
made to the deputy state supervisors of elections, it follows that in the very nature 
of things such envelopes cannot be returned to the "deputy state supervisors" and 
"with the returns of the election" at one and the same time. 

The question as to whom the return of such envelope shall be made, under a 
similar state of facts, was considered in opinion No. 577 of this department, ren­
dered to Hon. Irving Carpenter, prosecuting attorney, under date of July 2, 1915, 
a copy of which is herewith enclosed, in which opinion it was held that as to those 
elections, returns of which are not made to the deputy state supervisors, the 
provision for the return of such envelopes "with the returns of the elections" will 
control to the exclusion of the provision that the· same shall be returned "to the 
deputy state supervisors." 

On the reasoning of that opinion I therefore hold that the envelopes contain­
ing uncounted ballots for members of township boards of education should be 
returned with the returns of the election to the clerk of the board of education 
of the township rural school district in which such elections are held. 

Coming to a consideration of the second question stated, it seems manifest 
from the provisions of section 5090, G. C., 103 0. L., 266, that it was the legisla­
tive intent that these ballots should he counted, in officially determining the result 
of tbe election and canvassing the returns thereof, in every election without 
awaiting a contest or other investigation. 

The board of education is charged with the duty of canvassing the returns of 
the election about which you inquire, under the provisions of section 5120, G. C., 
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supra. Since such ballots are required to be counted and the board of education 
must canvass the returns and determine the results of the election, it of necessity 
becomes the duty of the board of education to open the envelopes referred to, count 
the ballots and tally the same in so determining the result of such election. 

The board of education in counting such ballots shall be governed by sub­
division 9 of section 5070, G. C., which is as follows: 

"X o ballot shall be rejected for any technical error which does not 
make it impossible to determine the voter's choice." 

\Vhether or not these ballots shall be ultimately counted then depends upon 
the facts in each particular case and no more definite rule for the determination 
of that question can be laid down than to state that if it is not impossible for the 
board of education canvassing the returns to determine the voter's choice from 
the ballots in question, it is their duty to count and tally such ballot in accordance 
with the choice of the voters as determined by the board. After the opening and 
counting of these ballots they should be preserved for the purpose of such judicial 
or other investigation as may be necessary. 

Boards of education under section 4752, G. C., in the general rule of law 
governing boards or public officers and deliberative bodies, act by or through a 
majority vote of a quorum, except in case of special provision to the contrary. 

If, then, a majority of a quorum of such board fails to agree as to how ballots 
returned as above set forth shall be counted, the effect of such action would be a 
determination that such ballots should not be counted at all and therefore conclude 
the question as to all parties in so far as election officers, or those charged with the 
duty of determining the result of the election in the first instance, is concerned. 

Answering then your inquiry more specifically, I am of the opinion that 
envelopes containing uncounted ballots for members of township boards of educa­
tion should be returned to the clerk of the board of education of the rural town­
ship school district in which such election is held and that such board of education, 
when canvassing the returns of such election should open such ballots and if from 
the same they are able to determine the voters' choice, such ballots should be 
counted and tallied in accordance with such determination and all such ballots 
preserved for the purposes of such judicial or other investigation as may be 
necessary. In the event that the board of education is unable to determine from 
the ballots the voters' choice, the result of the election should he by such board 
determined, exclusive of such ballots and the same in like manner preserved. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1010. 

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF COLUMBUS­
SANDUSKY ROAD IN DELAWARE COUNTY, OHIO. 

CoLUMBUS, OHIO, November 11, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of November 10, 1915, transmitting to 

me for examination final resolution relating to the Columbus-Sandusky road in 
Delaware county, petition No. 783, I. C. H. No. 4. 

I find this resolution to be in regular form and am therefore returning the same 
with my· approval endorsed thereon. 

1011. 

Respectfully, 
EDwARD C. TuRNER, 

Attorney General. 

COUNTY COMMISSIONERS-WITHOUT AUTHORITY TO MAKE DONA­
TION TO VOLUNTEER FIRE DEPARTMENT. 

County commissioners have no authority to make a donation to the volunteer 
fire department for the purpose of providing a fund with which to buy rubber coats 
and helmets. 

CoLUMBUS, OHIO, November 11, 1915. 

HoN. A. B. UNDERWOOD, Prosecuting Attorney, Medina, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your letter of November 8, 

1915, in which you request my opinion as follows : 

"I submit the following facts for an opinion : The court house and 
jail for Medina county are located in Medina village. Medina village has 
a volunteer fire department. In case of fire this volunteer fire department 
would protect the county buildings. This fire department is now circulating 
a subscription paper to raise funds with which to purchase rubber coats and 
helmets. Can the county commissioners donate money from the county 
funds to the volunteer fire department for this purpose?" 

For your information I will state· that there is no provision of law which 
authorizes the county commissioners to make donations for the purpose mentioned 
in your letter, and I am therefore of the opinion that it cannot be done. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 
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1012. 

TRANSl\IISSION OF :\>IESSAGES-WHEN' BOYS OVER AGE OF FIFTEEN 
YEARS AND UNDER AGE OF SIXTEEN YEARS MAY BE EMPLOYED 
-GIRLS UNDER AGE OF TWENTY-mm YEARS MAY NOT BE EM­
PLOYED IN TRANSl\IISSION OF l\iESSAGES-AGE AND SCHOOL-­
ING CERTIFICATE. 

Boys over the age of fifteen years and ttnder the age of sixteen years may be 
employed in the transmission of messages, provided an age and schooling certificate~ 
be secured as required tmder the provisions of section 12994, G. C., amended, 103 
0. L., 907. 

Girls under the age of twenty-one years may not be employed i11 the trans­
mission of messages. 

CoLUMBUS, Oaro, November 12, 1915. 

The Industrial Commission of Ohio, Department of Inspection, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge receipt of your letter of November 

6th, requesting an opinion as follows: 

"Sections 12993 and 12994 of the General Code seem to be in conflict. 
You will note that section 12993 provides, among other things, that no 
female under twenty-one years shall be employed in the transmission of 
messages. (103 0. L., 907.) 

"Section 12994 conflicts in that it permits females under eighteen years 
of age to be employed in the transmission of messages if the employer 
first procures from the proper authority the age and schooling certificate 
provided by law. (103 0. L., 907.) 

"I should thank you for an opinion for the guidance of this depart­
. ment." 

Sections 12993 and 12994 of the General Code, as amended (page 907 of 103 
0. L.), are as follows: 

"Section 12993. No male child under fifteen years or female child 
under sixteen years of age shall be employed, permitted or suffered to work 
in, about or in connection with any (1) mill, (2) factory, (3) workshop, 
( 4) mercantile or mechanical establishments, ( 5) tenement house, manufac­
tory or workshop, (6) store, (7) office, (8) office building, (9) restaurant, 
(10) boarding house, (11) bakery, (12) barber shop, (13) hotel, (14) 
apartment house, (15) bootblack stand or establishment, (16) public stable, 
(17) garage, (18) laundry, (19) place of amusement, (20) club, (21) or as 
a driver, (22) or in any brick or lumber yard, (23) or in the construction 
or repair of buildings, (24) or in the distribution, transmission or sale of 
merchandise, (25) nor any boy under fifteen or female under twenty-one 
years in the transmission of messages. 

"It shall be unlawful for any person, firm or corporation to employ, per­
mit or suffer to work any child under fifteen years of age in any business 
whatever during any of the hours when the public schools of the district 
in which the child resides are in session. 

"Section 12994. No boy under sixteen years of age and no girl under 
eighteen years of age shall be employed or permitted to work on or in 
connection with the establishments mentioned in section 12993 of the General 
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Code, or in the distribution or transmission of merchandise or messages 
unless such employer first procures from the proper authority the age and 
schooling certificate provided by law." 

A reading of the two sections quoted shows that while under the provisions 
of the first a boy under the age of fifteen or a female under the age of twenty-one 
years may not be employed in the transmission of messages, an exception is made 
in the second relative to the employment of a boy under the age of sixteen years 
and an apparent exception as to the employing of a girl under the age of eighteen 
years in connection with employment in the distribution and transmission of mer­
chandise or messages. · The exceptions which are made in section 12994 of the 
General Code, supra, are dependent upon the procuring by the employer from the 
proper authorities of an age and schooling certificate. The issuance of an age and 
schooling certificate is provided in section 7765 of the General Code, as amended 
(103 0. L., 899), and is based on certain conditions imposed under section 7766 of 
the General Code, as amended (103 0. L., 899), which, in part, is as follows: 

"An age and schooling certificate shall be approved only by the super­
intendent of schools, or by a person authorized by him, in city or other dis­
tricts having such superintendent, or by the clerk of the board of educa­
tion in village, special afld township districts not having such superintendent, 
upon satisfactory proof that such child, if a male, is over fifteen years of 
age, or, if a female, is over sixteen years of age and that such child has 
been examined and passed a satisfactory sixth grade test, if a male, and 
seventh grade test, if a female, in the studies enumerated in section seventy­
seven hundred and sixty-two, provided, that residents of other states who 
work in Ohio must qualify as a.foresaid with the proper school authority in 
the school district in which the establishment is located, as a condition of 
employment or service, and that the employment contemplated by the child 
is not prohibited by any Jaw regulating the employment of such children. 
Every such age and schooling certificate shall be signed in the presence of 
the officer issuing the same by the child in whose name it is issued. * * *" 

It will be noted from a reading of section 7766 of the General Code, as amended, 
supra, that one of the conditions provided for the issuance of an age and schooling 
certificate is that the employment contemplated by the child is not prohibited by 
any law regulating the employment of such children. Under the provisions of the 
law an age and schooling certificate may be issued to a boy between the age of fif­
teen and sixteen years, and it will be noted that under the provisions of section 
12993 of the General Code, as amended, supra, a boy between the age of fifteen 
and sixteen years is not prohibited from engaging in the business of transmitting 
messages; and under the provisions of section 12994 of the General Code, as 
amended, supra, a boy under sixteen years of age may be employed in the trans­
mission of messages, provided the age and schooling certificate referred to above 
be secured by the employer. In other words, there is no law prohibiting a boy 
between the age of fifteen and sixteen years being engaged in the transmission of 
messages, provided he has the age and schooling certificate referred to. 

On the other hand it will be observed the positive prohibition of section 12993 
of the General Code is that no girl under the age of twenty-one years shall be em­
ployed, permitted or suffered to work in connection with the transmission of mes­
sages, and while under the provisions of section 12994 of the General Code, as 
amended, supra, a girl under the. age of eighteei) years may be employed in the 
transmission of messages, provided certain conditions have been met, namely, the 
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procuring of an age and schooling certificate, it will be at once observed that as 
section 12993 of the General Code prohibits such employment, it would be im­
possible for a girl under the age of eighteen years to. secure an age and schooling 
certificate for the employment referred to, and there is no provision of law for the 
procuring of an age and schooling certificate over the age of eighteen years and 
under the age of twenty-one years. 

In view of the positive prohibition contained in section 12993 of the General 
Code, as amended, supra, which would render section 12994 of the General Code, 
as amended, supra, ineffective as affording any relief for a female under the age 
of eighteen years, it is my opinion that while a boy under the age of sixteen and 
over the age of fifteen years, supra, upon procuring an age and schooling cer­
tificate, may be employed in the transmission of messages, that field of work is 
closed to females under the age of twenty-one years. 

1013. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

ASSESSOR-AN ELECTOR OF A MUNICIPAL CORPORATION LOCATED 
WITHIN A TOW}.'SHIP IS NOT A}.' ELECTOR OF SAID TOWNSHIP 
AS CONTEMPLATED BY SECTION 3349, G. C., 106 0. L., 250. 

An elector of a municipal corporation located within a township is not m~ 
elector of said township as contemplated by the following provision of sectiott 
3349, G. C., 106 0. L., 250, viz.: 

"An assessor shall be a citizen possessing the qualifications of an elector of 
such ward, district, city, village or township" and may not qualify as a11 assessor 
of said township. 

CoLUMBUS, 0Hro, November 12, 1915. 

HoN. D. F. MILLS, Prosecuting Attorney, Sidney, Ohio. 
DEAR SIR :-1 beg to acknowledge receipt of your letter of November 9, 1915, 

containing the following statement and inquiry: 

"The village of Jackson Center, a municipal corporation, is located 
in Jackson township, Shelby county, Ohio. 

"Two persons filed their petitions, as required by law, as candidates 
for assessor in the township. One of these candidates lived within the 
municipal corporation. The names of both candidates were printed on the 
township ballot. The person who lived within the corporation received the 
highest number of votes and the clerk of the township has certified his 
name to the county auditor as being the duly elected assessor for Jackson 
township outside of the municipal corporation. The candidate who lived 
within the municipal corporation has lived there for several years and 
possesses the necessary qualifications of an elector of a township for any 
other office. 

"I would like to have your opinion as to whether or not this party ca·n 
hold the office of assessor, or if it is necessary that the man who is elected 
must live outside of the corporation." 
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A complete answer to your question is found in the provisions of section 3349, 
G. C., as amended in 106 0. L., page 250. This section, among other provisions, 
provides that in villages one assessor shall be elected; in townships not having a 
municipal corporation therein one assessor shall be elected in such township ; in 
townships composed in part of a municipal corporation one assessor shall be elected 
in the territory outside such municipal corporation. The section further provides: 

"An assessor shall be a citizen possessing the qualifications of an 
elector of such ward, district, city, village or township." 

While the party named in your inquiry may have the qualifications of an elector 
of the township as to some township offices, he did not, as stated in your letter, 
possess the qualifications of an elector for the office to which he now claims election. 
This fact alone completely impeaches his claim to the qualifications of an elector as 
required by the provisions quoted aforesaid. The plain import of the law in this 
respect requires an assessor to be an elector for all purposes of the ward, city, 
village or township in which he serves. His qualifications as an elector may not 
be limited. Not only, as stated by you in your letter, is the party in· question disquali­
fied as an elector of the township in the election of a township assessor, but he may 
not vote for members of the township board of education; and other examples might 
be given of elections held in the township under the laws of this state in which he 
could not participate as an elector. . 

Further, a consideration of all the provisions of said section 3349 shows that it 
is the manifest purpose of this law to give to each taxing district an assessor of 
its own selection, who is a citizen and elector of said district. This purpose is not 
met in the case named in your letter. 

I conclude, therefore, that an elector of a municipal corporation within a town­
ship is not an elector of said township as contemplated by the provisions of section 
3349, supra, which requires that an assessor in said township shall possess the quali­
fications of an elector thereof, and therefore he may not qualify as assessor for said 
township. 

Respectfully, 
Enw ARi> C. TuRNER, 

Attorney General. 
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1014. 

PROCEEDINGS UNDER SECTIONS 3399 TO 3402, G. C.-AN AFFIRMATIVE 
VOTE OF TWO-THIRDS OF THOSE .VOTING IN INCORPORATED 
VILLAGE AND AN AFFIRMATIVE VOTE OF TWO-THIRDS OF 
THOSE VOTING IN TOWNSHIP OUTSIDE OF VILLAGE ARE RE­
QUIRED FOR SUCH PROCEEDINGS: 

Under the provisions of sections 3399 to 3402, G. C., inclusive, it is required that 
there shall be an affirmative vote of two-thirds of those voting in the incorporated 
village and an affirmative vote of two-thirds of those voting in the township outside 
of the village to authorize further proceedings thereunder for enlargement, improve­
ment or erection of a public building. 

CoLUMBUS, OHIO, November 12, 1915. 

HoN. FRANK L. JoHNSON, Prosecuti1tg Attorney, Xenia, Ohio. 
DEAR SIR:-Your request for an opinion under date of November 8, 1915, is as 

follows: 

"Section 3399, General Code, provides as follows : 
"'The electors of a township in which a village is situated, and the 

electors of such village may if both so determine, as hereinafter provided, 
unite in the enlargement, improvement or the erection of a public building.' 

"Then sections 3400 and 3401 provide as to how an election shall be 
called to determine the question, and section 3402 provides: 

" 'If at such election two-thirds of the electors of the township and of 
the village voting, vote in favor of such improvement, the trustees of such 
township and the council of the village shall jointly take such action as is 
necessary to carry out such improvement.' 

"The question then is this : Does it take two-thirds of the electors of a 
township and two-thirds of the electors of the village voting or is it only 
necessary to have two-thirds of the total vote of the township and village 
to authorize the township trustees and the council of the village to proceed 
with the improvement? 

"Sugarcreek township this county and the village of Bellbrook voted 
under this section, and two-thirds of the electors in the village favored the 
improvement, but it didn't receive a two-thirds vote in favor of the im­
provement in the township but the total affirmative vote of the village and 
the township is two-thirds of the total vote. 

"I am of the opinion that it is necessary to have an affirmative vote of 
two-thirds of the township and two-thirds of the village before they are 
authorized to go ahead with the improvement for the reason that the statute 
specifically provides for two-thirds of the electors of the township and of 
the village, and if it meant two-thirds of the total vote all that would have 
been necessary to have provided in the statutes would have been two-thirds 
of the total vote. You will also notice that in section 3399 provides if 
both so determine, etc. 

"The township trustees have a meeting on November 20, 1915, and if 
possible I would like to have your opinion on the matter by that time.'' 

Sections 3399 and 3402, G. C., to which you refer, were originally enacted as 
sections 1 and 4 of house bill No. 560, 97 0. L., 483, in the following form: 



2206 .ANNUAL REPORT 

"Sec. 1. The electors of an incorporated village and the electors of the 
township in which the village is situated may, if both so determine, as here­
inafter provided, unite in the enlargement, improvement or erection of a 
public building. · 

"Sec. 4. If at such election two-thirds of the electors of said village 
and township voting, vote in favor of such improvement, the council of such 
village and the trustees of said township shall jointly take such action as is 
necessary to carry out the improvement contemplated." 

The slight changes in phraseology to be observed were made in the codification 
of 1910 and are not deemed to have in any way affected the meaning or construc­
tion to be given the provisions of the statutes under consideration. 

It will be obsecved that in the original enactment, as well as in the code form 
of these two sections, some degree of care is manifest on the part of the legislature 
to maintain a clear distinction and separate designation of the "electors of the town-
ship" and "the electors of the village." ' 

Such purpose is further emphasized in section 2 of the original act, being 
. section 3400 of the General Code, wherein it will be noted that it is required that 
there shall be filed with the trustees an application •'signed by not less than tweuty­
five resident freeholders of such township who are uot residents of the village," 
and an application filed with the mayor of the village "signed by not less than 
twenty-five resident freeholders of the village." 

The legislative intent that there should be a complete and independent appli­
cation on the part of the citizens of each political subdivision could not be more 
clearly expressed. It seems that the reason and purpose which prompted the 
requirement of an independent application of freeholders of each subdivision, 
would apply with even stronger force to the approval of the scheme by the electors. 
Indeed, it would be idle to prescribe with particularity an independent action in 
application, if the ultimate approval were to be considered as a joint action. 

There is much force also in your suggestion as to the language of section 
3402, G. C., supra. The terms of that section to my mind indicate a careful 
avoidance of the use of the language suggested by you, which would have so aptly 
expressed the legislative will to make two-thirds of the joint vote. of the village 
and township sufficient, had that been the end sought. 

I am therefore of opinion, in answer to your question, in consideration of 
the context of the whole act in which the provisions especially referred to are 
found, that it was the legislative intent to require an affirmative vote by two-thirds 
of those voting in the incorporated village, and an affirmative vote by two-thirds 
of those voting in the township outside of such incorporated village, in order to 

· authorize further proceedings under sections 3399 to 3402. 
Respectfully, 

Eow ARD C. TuRNER, 

Attorney General. 
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1015. 

COUXTY CO:\DIISSIOXERS-:\IAY ISSL'E BOXDS TO REFC'XD TURN­
PIKE AXD BRIDGE BO~·WS, XOTWITHSTAXDIXG TAX RATE OF 
COUXTY HAS REACHED LDIIT PROVIDED BY S:\IITH LAW. 

A couut:y iu which origiuql turnpike aud bridge bo;zds in the amount of 
twenty thousand dollars are soon to become due may refund said bonds under 
the provisions of sections 5656, G. C., et seq., and this may be done without regard 
to the fact that the tax rate in said comzt:y has reached the limit of fifteen mills. 
The levy to provide a sinki11g fuud for said bonds so refmzded is controlled by 
sections 5649-1 and 5649-1a, G. C., as amended and supplemented i1~ 104 0. L., 12. 

CoLt:Mnt:s, OHIO, Xovember 12, 1915. 

HoN. HENRY \V. CHERRINGTON, Prosecuti11g Attomej', Gallipolis, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your letter of November 8, 1915, 

containing the following inquiry: 

"In a short time $20,000.00 of turnpike ancl bridge bonds of this county 
will become due. These bonds are the original issue. Can redemption 
bonds be issued to take care of these original bonds when they become 
clue, in face of the fact that Gallia county is already taxed to the limit 
under the Smith '1}-;;% law? 

"Can bonds be issued without submitting the question to the electors 
of the county, when the county commissioners under the provisions of the 
Smith law, can make no provision by tax levy to take care of the principal 
and interest of said bonds?" 

1 t appears from your letter that turnpike and bridge bonds of your county to 
the amount of $20,000 will soon become clue. Y 01,1 inquire if these bonds may be 
refunded by issuing redemption bonds in face of the fact that the tax rate in your 
county has reached the limit of fi £teen mills. 

l will first consider the question whether said bomls may be refunded, and in 
that connection desire to call your attention to the provisions of the following 
sections of the General Code: 

''Section 5656. The trustees of a township, the board of education 
of a school district and the commissioners of a county, for the purpose of 
extending the time of payment of any indebtedness, which from its limits 
of taxation such township. district or county is unable to pay at maturity, 
may borrow money or issue the bonds thereof, so as to change, hut not 
increase the indebtedness in the amounts, for the length of time and at the 
rate of interest that said trustees, hoard or commissioners deem proper, 
not to exceed the rate of six per cent. per annum, payable annually or 
semi-annually." 

"Section 5658. Xu indebtedness of a township. school district or county 
shall be funded, refunded or extended unless such indebtedness is first 
determined to he an existing, valid and binding obligation of such town­
ship, school district or county hy a formal resolution of the trustees, board 
of education or commis,ioners thereof, respectivl'iy. Such re,olution ,hall 
state the amount of the existing indebtedness to be funded, refunded or 



2208 .ANNUAL .REPORT 

extended, the aggregate amount of bonds to be issued therefor, their 
number and denomination, the date of their maturity, the rate of interest 
they shall bear and the place of payment of principal and interest. 

"Section 5659. For the payment of the bonds issued under the next 
three preceding sections, the township trustees, board of education or 
county commissioners shall levy a tax, in addition to the amount otherwise 
authorized, each year during the period the bonds have to run sufficient in 
amount to pay the accruing interest and the bonds as they mature." 

Under the provisions of the sections aforesaid ample authority is conferred 
upon your board of county commissioners to refund the bonds in question by 
issuing redemption bonds therefor. It would seem unnecessary to discuss in this 
connection in further detail the provisions of the sections above quoted. It appears, 
however, from your inquiry that the rate of taxation in your county has reached 
the limit of fifteen mills, and that by reason of that fact you inquire whether 
said bonds may be refunded. A complete answer to your inquiry in this regard 
is. found in the provisions of sections 5649-1 and 5649-1a, G. C., as amended and 
supplemented in 104 0. L., page 12. 

"Section 5649·1. In any taxing district, the taxing authority shall, 
within the limitations now prescribed by law, levy a tax sufficient to pro­
vide for sinking fund and interest purposes for all bonds issued by any 
political subdivision, which tax shall be placed before any in preference to 
all other items, and for the full amount thereof. 

"Section 5649-1a. All bonds heretofore issued by any political sub­
division for a lawful purpose which have been sold for not less than par 
and accrued interest and the proceeds thereof paid into the treasury, shall 
be held to be legal, valid and binding obligations of the political subdivision 
issuing the same." 

· By the provisions of the foregoing sections a levy for a sinking fund and 
interest purposes takes precedence over all other levies and in effect makes it man­
datory upon the proper authority to provide a sinking and interest fund for all 
bonds, even to the extent of precluding levies for other purposes altogether.· 

In your case, therefore, the fact that your rate of taxation has reached the 
limit as provided by the Smith law presents no obstacle to the refunding of the 
bonds named in your letter. Reductions should be made in other levies sufficient 
to provide a sinking fund for the payment of these bonds and the interest thereon. 

In view of the situation in your county, it would be advisable for you to 
refund the bonds in question by issuing redemption bonds in small amounts and 
payable at such times and in such amounts as not to seriously affect the levies 
made by you for other purposes. 

Your second question, being simply a re-statement of the matters contained 
in your first inquiry, is fully answered by the observations heretofore made. 

I conclude, therefore, under the facts stated in your letter, that the $20,000 of 
turnpike and bridge bonds of your county, soon to become due, may be refunded 
by issuing redemption bonds to the same aggregate amount as the bonds so to 
become due and that this may be done without regard to the fact that the tax 
rate in your county has reached the limit provided by the so-called Smith law. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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1016. 

APPROVAL OF ABSTRACT OF TITLE AXD DEED FOR COXVEYIXG 
CERT AIX LAXD IX TOLEDO, OHIO, TO STATE OF OHIO. 

CoLt:MBCS, 0Hro, Xovember 12, 1915. 

Ho.s. FRANK R. FAt:VER, Superilllelldent of Public Works, Columbus, 0/zio. 
DEAR SIR :-Under date of X ovember 4, 1915, you transmitted to me a deed 

executed in behalf of the city of Toledo to the state of Ohio, conveying said land 
in the city of Toledo, together with an abstract of title for said property. Said 
premises are described as follows: 

'"Situated in the state of Ohio, county of Lucas and city of Toledo, 
and described as follows: 

"'All that part of the new side cut canal constructed by the city of 
Toledo, extending from the northeasterly line of Clayton street, extended, 
to the southeasterly line of St. Clair street, and the entire width thereof, 
including the usual width for a towing path on the southerly side of said 
cut-off canal being fifteen and sixty-eight hundredths feet ( 15.68) in 
width and the usual width for a berme bank embankment on the northerly 
side of said cut-off canal, being twelve and twelve-hundredths (12.12) 
feet along the entire length of said cutoff; said cutoff canal being con­
structed upon lands, parts of which were comprised in the former cut-off 
canal constructed by the state of Ohio, parts of lots number 112, 113, 114, 
115, 116 and 117, Oliver's division to the city of Toledo, Lucas county, 
Ohio, and the triangular piece of land lying between the southerly line 
of the ten ( 10) acre tract in the northeast corner of River Tract No. three 
(3) of the United States Reserve, the dock line of Swan Creek and the 
side cut of. the :\Iiami and Erie Canal * * *." 

I have carefully examined said abstract of title, and from such examination 
I am of the opinion that on October 2, 1915, the date of said abstract, the city 
of Toledo, Ohio, was seized of an estate in fee simple in said premises, and from 
the abstract of proceedings contained in said abstract I am of the opinion that 
on the 3rd day of November, 1915, Carl J-ll. Keller, mayor, and Albert Neukom 
were fully authorized to execute and deliver on behalf of said city of Toledo a 
deed of said premises conveying the same to the state of Ohio in fee simple. 

I have also carefully examined the deed above referred to, which was executed 
on November 3, 1915, for the city of Toledo by Carl H. Keller as mayor, and 
Albert X eukom as director of public service. I find that said deed is regular in 
form and conveys to the state of Ohio an estate in fee simple to the premises 
described therein, which premises are the same as those described in said abstract. 

Said deed contains all the conditions and covenants provided for by the act 
of the general assembly passed :\lay 27, 1915, and filed in the office of the secretary 
of state on June 4, 1915, which is found in 105-106 0. L., at page 499. 

Said abstract and deed are herewith returned to you with my approval. 

7---Vol. lil-A. G. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Geueral. 
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1017. 

SUPERIXTENDEXT OF PUBLIC WORKS-ACT OF GEXERAL ASSDI­
BL Y FOUND IX 106 0. L., 498, lXV ALID-SUPERIXTEXDEXT WITH­
OUT AUTHORITY TO SELL LAXD THEREIX DESCRIBED. 

The act of the ge11eral assembly, foulld i11 106 0. L., 498, is i11valid a11d co11fers 
110 authority 011 the superi11te11dent of public works to sell the lm1d therein de­
scribed. 

CoLt:Mncs, OHIO, :\'0\·ember 12, 1915. 

HoN. FRANK R. FAUVER, Superilltclldcllt of Public /Yorks, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 27, 1915, in which you 

submit certain resolutions looking to the sale of a state lot in the city of Cleveland 
now held under a lease by one C. H. Gale. You state that this lot is to be sold 
in accordance with the terms of the special act of the general assembly of Ohio, 
passed May 27th, 1915, and found in 106 0. L., 498. The following is quoted from 
your communication: 

"This act provides that the lot shall be sold at public sale after due ad­
vertisement. The lot must be sold subject to the existing leasehold, which 
expires on the lOth day of October, 1925. The appraisement I think is all 
that the land is worth even if it has a lease which runs for practically 
ten years. This lot is an isolated tract and is all that the state has left 
of the abandoned portion of the Ohio canal through the city of Cleveland." 

The act referred to by you and found in 106 0. L., 498, reads in part as 
follows: 

"Section 1. The superintendent of public works, subject to the 
approval of the governor and attorney general, is hereby authorized to sell 
at private sale to the highest responsible bidder, after having caused 
notice of said sale to be given at least thirty days prior thereto in a news­
paper printed and of general circulation in the city of Cleveland, Ohio, the 
following described real estate, situated in the city of Cleveland, Cuyahoga 
county, Ohio, bounded and described as follows : '' * * the two tracts 
above described being the same property that was leased by the state of 
Ohio to :\lary Ann ilanning by lease, dated April 1, 1882, and re-leased 
to Daniel Connelly by the state of Ohio, by lease dated October 11, 1910. . 

"Section 2. As a preliminary to such sale, the superintendent of public 
works shall appraise said land in accordance with the provisions of section 
13971 of the General Code, and if such appraisement is satisfactory to the 
governor and attorney general, and pro\·ided said real estate is sold for 
not less than the appraised value thereof, the governor, upon payment of 
the purchase money into the state treasury, shall execute a deed therefore 
to the purchaser. 

"Section 3. Upo11 the consummation of the sale of said land and the 
execution of a deed therefor by the governor, the superintendent of public 
works is hereby authorized to cancel the existing lease for said land, that 
is now held by the said C. H. Gale." 

You observe in that part of your communication quoted abO\·e that the land 
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in question must be sold subject to the existing leasehold which expires on the 
lOth day of October, 1925. This observation runs counter to the provisions of 
section 3 of the act authorizing the superintendent of public works to cancel the 
existing lease upon the consummation of the sale of the land. The observation 
that the land must be sold subject to the existing leasehold is also out of harmony 
with your statement that the appraisement made by you is all that the land is 
worth, in view of the information furnished me by :\Ir. Booton to the effect that 
the appraisement made by your department was intended to represent the full value 
of the land without any reference to the existing lease; or, in other words, that 
the land was not appraised subject to the lease held by :\Ir. Gale, who is the 
assignee of Daniel Connelly. I am of the opinion, however, that your observation 
to the effect that the land must be sold subject to the existing leasehold is correct 
to this extent: that if the act found in 106 0. L., 498, confers any authority 
whatever, to sell the land in question, then the sale is to be made subject. to the 
leasehold estate of :\Ir. Gale. 

This brings me to a consideration of the validity of the act in question, and 
to the question of whether the act can be so construed as to confer any authority 
whatever upon you to make a sale. The land in question is under lease, the rent 
being calculated at a six per cent. basis upon the valuation and therefore cannot 
be sold under the general provisions of section 13971 of the appendix of the 
General Code of Ohio, which is referred to in the act as section 13971 of the 
General Code. If any authority whatever to sell the land in question is lodged 
in you, the same must therefore be derived from the act in 106 0. L., 498. The 
first section of this act, while in terms authorizing a private sale of the land in 
question, nevertheless requires notice of the sale, and further requires that the 
land be sold to the highest responsible bidder. It cannot be assumed, as a matter 
of law, that the present lessee will be the only bidder, or that he will be the highest 
responsible and therefore the successful bidder. The act must be construed with 
reference to the contingency that the highest responsible and therefore the success­
ful bidder may be some person other than the holder of the existing lease, ).fr. 
Gale. 1 t therefore becomes important to consider the effect of section 3 of the 
act, conferring authority upon the superintendent of public works to cancel the 
rxisting lease of ).[ r. Gale upon the consummation of the sale. Mr. Gale is the 
holder of the lease hy assignment from Daniel Connelly, the original lessee, 
which assignment was assented to by the state of Ohio acting by and through your 
department. This lease was made for the statutory term of fifteen years and 
therefore constitutes a contract between the holder of the lease and the state 
of Ohio. So long as the lessee pays the rents and observes the other covenants 
contained in the lease, he is entitled to the peaceable possession and occupancy of 
the leased premises for the full statutory term of fifteen years. This contract is as 
sacred as though made between two private individuals, or, in other words, the 
fact that the state of Ohio is a party to the contract does not change the 
situation. 

It is provided by section 10 of article 1 of the constitution of the United 
States that no state shall pass any law impairing the obligation of contracts, and 
it therefore follows that the general assembly of Ohio was without authority to 
pass a law providing for the cancellation, without the consent of the lessee, of a 
lease made to a private individual for a definite term of years. In other words, 
section 3 of the act under consideration, is unconstitutional and void for the reason 
that it is in contravention of section 10 of article I of the Federal constitution. 
::\'o question of the inability of the holder of the lease to enforce his rights on 
account of his incapacity to bring a suit against the state either in the state or 
Federal courts arises, for the reason that he is in possession of the premises, and 
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any litigation would haYe to be brought by either the state or the purchaser, and 
in such litigation the defense of the unconstitutionality of section 3 of the act, 
under consideration, would be available to the holder of the lease. 

It remains to consider whether sections 1 and 2 of the act can be sustained ;lS 

a valid enactment in view of the manifest unconstitutionality of section 3. It is 
apparent from a consideration of the entire act that the legislature had in mind 
and intended that the premises in question should be appraised at their full value 
without any reference to the existing lease thereon, and that the successful pur­
chaser-be he the present lessee or a stranger-would, upon the payment of the 
purchase price and the receipt of a deed, be entitled to the immediate possession 
of the premises. It cannot be assumed, and indeed could scarcely be true, that 
the same considerations which would move the legislature to authorize the sale 
of a parcel of canal land free of incumbrances and for full value and in a manner 
conveying the right of immediate possession to the purchaser, would also operate 
to induce the legislature to authorize a sale of such land if the land were under 
an existing lease and the purchaser could acquire only such title as would give 
him the right of possessioi1 after the expiration of t~n years. ln other words, 
while it might be highly advantageous to the state to sell an unincumbered piece· 
of real estate, yet common business prudence would not dictate the sale of land 
under an existing lease where the purchaser could acquire immediate possession 
only by thereafter dealing with the lessee and procuring an assignment of his 
lease and the assent of the superintendent of public works to such assignment. 

I am unable, upon a consideration of the entire act, to reach the conclusion 
that the legislature would have passed sections 1 and 2 of the act had it been 
advised of the unconstitutionality of section 3, and am therefore of the opinion 
that the entire act is without force and effect, and that you should not attempt 
to exercise the authority therein conferred. 

\Vhile every presumption is in favor of the constitutionality of a law duly 
passed by the general assembly, and while administrative officials should ordinarily 
be slow to raise any question as to the constitutionality of a measure duly enacted 
by the legislature, yet where the defect is so patent as in the present case, it would 
be unsafe and unwise to m.ake any effort to exercise the authority which it was 
attempted to confer in the act herein considered. Another valid reason against 
proceeding under the act is found in the fact that the purchaser might be led to 
believe he would be entitled to immediate possession, only to find after parting 
with his money that he could not obtain possession for some ten years. The state 
ought not to make a sale which might result in deceiving or defrauding the 
purchaser. 

I am, therefore, returning without my approval the resolutions submitted 
by you. 

Respectfully, 
EDWARD C. TuRNER, 

Attorney General. 
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1018. 

COUXTY CG:\f:.!ISSIOXERS-CAXXOT E:\!PLOY :\TTORXEY TO ASSIST 
PROSECUTJ~G ATTORXEY, EXCEPT UPOX \\'RITTEX REQUEST 
OF LATTER-SEE SECTIOX 2412, G. C.-RESOLUTIOX OF SUCH Dl­
PLOY:\!EXT SHOULD BE ADOPTED AND EXTERED UPOX JOUR­
XAL AT TDIE OF E:\IPLOY:\IEXT, BUT CO:\!PE}JSATIOX :\lAY BE 
FIXED AT A LATER DATE. 

The written request of the prosecuting attorney specified in section 2412, G. C., 
is a c01zdition precedent to the e111ploylllent of legal counsel. without which the 
cozwt_v co1111nissio1ters 111ay 110t e111ploy such cozt11sel as therein provided. 

TVhe11 counsel is e111ployed to assist the prosecutiug attonzey as provided in 
said sectiou, a resolutio11 of such e111ploy111ent should be adopted by the county 
co111111issioners and entered upo11 their jour11al. It is not necessary at the ti111e 
of said e111ploylllent to fi.t· the co111pensation of said cozwsel but the matter of 
co111pcnsation 111a_,. be left to the future consideration and deter111inatio11 of the 
county C0111111issioners. TVhen, however, the culllpensation is fixed, it 1nay also be 
dr111e by resolution entered upon the journal of the cou1zl_\' COIIIIIIissioncrs. 

CoLCMncs, 0Hro, Xovemher 12, 1915. 

The Bureau of Inspection and Super~•isio11 of Public Offices, Colu111bus, Ohio. 
GF.NTLrc~rEN :-I have your letter of Xm•emher 8, 1915, enclosing the following 

inquiries: 

"\\'hen an attorney is employed to represent a county officer, or to 
assist the pros,ecuting attorney, is it essential to the nlidity of his employ­
ment and payment that said employment be made upon the written request 
of the prosecuting attorney, and when such employment is made, is it 
necessary that the compensation to he paid be fixed at the time of the 
employment, and that said employment and compensation to be paid be 
entered upon their journal at the time of said employment? See section 

'12i4, R. S., and sections 2412, 2413 and 2917, General Code.'' 

The sections of the General Code under which your inquiries arise provide 
as follows: 

Section 2412. If it deems it for the best interests of the county, upon 
the written request of the prosecuting attorney, the board of county com­
missioners may employ legal counsel to assist the prosecuting attorney 
in the prosecution or defense of any suit or action brought by or against 
the county commissioners or other county officers and hoards, in their 
official capacity. 

''Section 2413. The board of county commissioners shall fix the com­
pensation of all persons appointed or employed under the provisions of 
the preceding sections, which, with their reasonable expenses shall be paid 
from the county treasury upon the allowance of the board. No provisions 
of law requiring a certificate that the money therefor is in the treasury 
shall apply to the appointment or employment of such persons." 

In an opinion of this department, under section 2412 ahO\·e quoted, reported 
at page 500 of the attorney general's report for the year 1909, it was held as 
follows: 
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''The above quoted section only authorizes the county commissioners 
to employ legal counsel upon the written request of the prosecuting attor­
ney. It follows therefore that the county commissioners are without 
authority to employ legal counsel, as provided in said section, until a 
written request for such employment is first made by the prosecutiug 
attorney." 

This opinion was quoted with approval and adopted by my predecessor in an 
opinion under date of August 14, 1911, and reported at page 347 of the reports of· 
this department for the years 1911-1912. 

I am not in conflict with the conclusion stated in the foregoing opinion, and 
therefore advise you that the "written request" specified in said section 2412 is a 
condition precedent to said employment, without which county commissioners may 
not employ legal counsel to assist the prosecutit\g attorney. 

Your second inquiry involves a consideration of the"provisions of both sections. 
It is provided in section 2412, as above noted, that county commissioners may 
employ counsel to assist the prosecuting attorney and by the provisions of section 
2413 they are authorized and en]powered to fix his compensation. When an em­
ployment is made under the first section, a resolution to that effect must be spread 
upon the commissioners' journal. This is required to consummate the contract 
and to make the employment valid. The compensation, however, which may be 
fixed under the provisions of section 2413, is not required to be fixed at that time, 
nor be made a part of the resolution of employment. The matter of compensa­
tion may in some cases depend upon contingencies that may subsequently arise in 
the course of the employment, and the section does not specify the time when 
said compensation shall be fixed. 

It is also expressly provided in the last clause of said section 2413. that 
employments of the kind under consideration here are excepted from the operation 
of the law requiring a certificate that the money is in the treasury for the pay­
ment therefor. 

l n view of these considerations, 1 am therefore of the opinion that while a 
resolution of employment should be adopted and entered upon the journal of the 
county commissioners at the time said employment is made, it is not necessa~y at 
said time to fix the compensation. hut said last named m;rtter may be left to the 
future consideration and determination of the hoard of county commissioners. 
\Vhen, however. the compensation is fixed, a resolution should he entered upon 
the journal showing that fact. 

1019. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

MIAMI UNIVERSITY-APPROVAL OF CONTRACT FOR CENTRAL PA­
VILION OF OHIO STATE XORMAL COLLEGE. 

CoLcMscs, 0Hro, Xovember 12, 1915. 

RoN. R. M. HuGHES, President Miami University, Oxford, Ohio. 
DEAR SIR :-The board of trustees of ::>.fiami University, through its special 

building committee, presented to me for approval the contract entered into between 
the board of trustees of ::>.1iami University and A. \V. Sims and Andrew Benzing, 
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of Hamilton, Ohio, doing business as Sims & Benzing, for the construction and 
completion of the central pavilion of the Ohio State Xormal College to be erected 
on the college campus at the :\liami University, Oxford, Ohio, together with bond 
to cover such contract, the proofs of publication of notice to bidders, and the bids 
received from various contractors for such work. 

:\n examination of the proofs of publication shows that the advertisements for 
bids were published weekly for four consecutive weeks in the proper newspapers. 
Said ach·ertisements were published five times. I do not believe that it is necessary 
to publish the same five times, .and that the fifth and last publication was not 
required. However, due notice was given of the date on which bids were to be 
received. 

From an examination of the bids received it is clear that the firm of Sims & 
Benzing was the lowest bidder on the work specified in the specifications, as well 
as the alternates which were exercised by the board of trustees. 

On examination of the specifications I note that bids were called for on 
alternates. which alternates were lettered and numbered as follows: B-C-D-G 
and G1; also :>Jos. 1, 2, 3, 4 and 5. 

On examination of the estimates tiled by the architect I do not find that 
any of the alternates were estimated. However. alternate "B" asks that the 
bidder state the additional cost, as do alternates "C" and "D." Alternates "G" 
and ''Gl" simply request a statement of the difference in cost, and do not indicate 
whether or not the exercising of such alternates would result in an addition to or a 
deduction from the original estimate. Alternates Nos. 1, 2 and 4 desire a state­
ment as to the difference in cost: and alternates X os. 3 and 5 call for additional 
plumbing fixtures. 

On examination of the various bids offered I do not find that any of the 
bidders deducted anything from the original price for the various alternates. In 
all of them where the figures were placed on the proposal blank after the alternate, 
the figures were placed as additions. 

The entire estimated cost of the building, exclusive of "420 lineal feet black­
boards," which was not hill upou, the estimate of which was $335.00, was $50,522.00. 
The hid of Sims & Benzing, including all of the alternates exercised by the board 
of trustees, was $44,537.10. It can be readily seen, therefore, that the contract let. 
including all the alternates, does not exceed the estimate of the architect for the 
work. 

The bond presented by the contractors is a personal bond in the sum of 
$22,275.00. which is more than fifty per cent. of the contract price, but not quite 
equal to ti fty per cent. of the bid submitted when the alternates are included therein. 
\ \' e assume, of course, that the board has duly 'investigated as to the responsibility 
of the sureties offered on the bond. 

1 have carefully examined the contract as submitted, and find that the same 
is in all respects proper. In accordance with an opinion rendered by this depart­
ment to Hon. Carl E. Steeb, secretary board of trustees Ohio State University, 
under date of September 8, 1915, being opinion Xo. 805, the $15,000 appropriated 
in section 2 of house bill Xo. 701. and the $38,500 appropriated in· section 3 of said 
bill are both now duly appropriated for the purpose, and a contract can iJe entered 
into co\·ering both appropriations. However, the money appropriated under section 
3 of said hill, will not he available until after July I, 1916. 

I ha\·e approved the contract, in triplicate, and ha,·e filed the original, together 
with the bond, in the office of the auditor of state, and have de]i,·ered the balance 
of the papers submitted to your architect, :\lr. Frank L. Packard, of Columbus. 
Ohio, who handed the paper' to me. Respectfully, 

EDWARD C. TURNER, 

Attorney General. 
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1020. 

FOREIGX CORPORATIOX-SECTIOX 8628, G. C., NOT APPLICABLE TO 
SUCH CORPORATIO:t\-SECRETARY OF STATE \VITHOUT AU­
THORITY TO REFUSE CERTIFICATE FOR REASON THAT COR­
PORATION'S NAME IS SI:\IILAR TO EXISTI.\'G CORPCJRATIOK 

The provisions of section 8628, G. C., are not applicable to a foreign corpora­
tion seeking admission to do business in Ohio, and the secretars of state has 110 

authority to refuse such corporation a certificate wzder the provisions of sections 
178 and 179 upon the ground that its name is that of 011 existing corporation or so 
similar thereto as to be likels to mislead the public. 

CoLUMBus, OHio, November 13, 1915. 

BoN. C. Q. HILDEBRANT, Secretor}• of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of ?\ ovember 8th, requesting my opinion as 

follows: 

"Mr. W. B. Cockrell, of Columbus, Ohio, submitted statement of a 
foreign corporation desiring to do business in Ohio under section 178 of 
the General Code, which was not filed by us for the reason that the name 
of the corporation conflicted with that of a domestic corporation now 111 

existence. 
"He requested us to submit the question to you for an opmwn as to 

whether the statement of a foreign corporation under section 178 of the 
General Code, should be filed by us although the name conflicts with that 
of a domestic corporation now in existence." 

Sections 178 and 179 of the General Code. providing the method or proceedings 
by foreign corporations for profit by which they may be admitted to do business 
m Ohio, are as follows: 

"Sec. 178. Before a foreign corporation for profit transacts business 
in this state, it shall' procure from the secretary of state a certificate that 
it has complied with the requirements of Ia w to authorize it to do business 
in this state, and that the business of such corporation to be transacted in 
this state is such as may be lawfully carried on by a corporation organized 
under the laws of this state for such or similar business by two or more 
corporations so incorporated for such kinds of business exclusively. X o 
such foreign corporation doing business in this state without such certifi­
cates shall maintain an action in this state upon a contract made by it in 
this state until it has procured such certificate. This section shall not 
apply to foreign banking, insurance, building and loan, or bond invest­
ment corporations. 

"Sec. 179. Before granting such certificate, the secretary of state shall 
require such. foreign corporation to tile in his office a sworn copy of ib 
charter or certificate of incorporation, and a statement under its corporate 
seal setting forth the following: The amount of capital stock of the cot­
poration, the business in which it is engaged or in which it proposes to 
engage within this state: the proposed location of its principal place of 
business within this state; and the name of a person designated as pro-
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vided by law, upon whom process against the corporation may be sen-ed 
within this state. The person so designated must have an office or place 
of business at the proposed location of the principal place of business of 
the corporation." 

Although you do not so state in your letter, yet I infer that you refused to 
file the statement of the foreign corporation in question and to issue to it the 
certificate mentioned in section 178 under authority of the provisions of section 
8628 of the General Code, which latter section is as follows: 

"The secretary of state shall not tile or record any articles of incor­
poration wherein the corporate name is likely to mislead the public as to 
the nature or purpose of the business its charter authorizes, nor if such 
name is that of an existing corporation, or so similar thereto as to be likely 
to mislead the public, unless the written consent of the extstmg corpora­
tion, signed by its president and secretary, he tiled with such articles." 

A careful examination oi the language of this last section, together with 
other related sections, leads to the certain conclusion that its provisions were 
intended to apply only to domestic corporations. It is a -part of the chapter 
relative to the organization and powers of domestic corporations; it deals with 
the tiling and recording of articles of incorporation which are an essential step 
in the formation of a corporation, and can have no relation to the admission to 
do business in Ohio of a foreign corporation which has of necessity received it' 
corporate existence and authorization from another state. The discretion conferred 
upon the secretary of state by the provisions of sections 8628, G. C., relative to 
the name which may be adopted by a corporation is to be exercised by him before 
the proposed corporation has acquired any legal existence or standing, and while 
it is yet possible to so change its proposed name so as to conform to the ruling 
of the secretary of state. In the admission of a foreign corporation for profit 
to do business in Ohio, however, no discretion is given to the secretary of state, 
hut upon the filing of the statement provided in section 1i9 of the General Code, 
(assuming that such statement is true) it becomes the ministerial duty of the 
secretary of state to issue the certificate for its admission. 

The language of section 8628, G. C., I think, clearly indicates this legislative 
intent. If provides that the secretary of state shall not file or record any articles 
uf incorporation where the corporate name is likely to mislead the public, etc. 
This discretion con fer red upon him re1ati\·e to the name of the corporation only 
exists when articles of incorporation are presented to him for filing and recording . 
. \ foreign corporation for profit seeking admission docs not file articles of incor­
poration, nor does it receive from the secretary of state a certified copy of articles 
of incorporation; instead, it files a sworn copy of its charter or certificate of 
incorporation and a statement setting forth the facts required in section 179 of 
the General Code, and it then receives from the secretary of state a certificate 
authorizing it to engage in business in Ohio. 

I therefore advise you that it is your duty to file the statement of the foreign 
corporation referred to .in your letter and issue the certificate of admission pro­
vided for in section 178 of the General Code, assuming, of course, that such 
statement complies with and contains the information required in section 179 of the 
General Code, and that the proper fee is tendered. 

In giving my opinion upon the question asked, I have assumed the truth of 
the information furnished me by :\Ir. Cockrell, that the foreign corporation seeking 
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admission is an Alabama corporation which has been incorporated and has been 
doing- business for a number of years. and that the similarity of its name to that 
of an Ohio corporation is not cine to fraudulent design but is merely a coincidence. 

1021. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

WHERE COXTRACTOR HAS AN U:\LJQUIDATED DEJ\IA.'\D AGAINST 
STATE AND ACCEPTS. FI.'\AL PA YMEXT TET\'DERED Hll\1, THE 
TRAJ\SACTTON Al\WU.NTS TO AX ACCORD A.:\'D SATTSFACTION­
CONSTITUTIOXAL IXHIBITION AGAlXST ALLO\VIXG AXY EXTRA 
COMPEXSATION TO CONTRACTOR. 

l.flhere a coutractor has an ullliquidated demaud agaiust the slate aud accepts 
a ji11al payment teudered to him, the trausactiou amow1ts to an accord a11d satis­
faction, and the geueral assembly is prohibited by section 29 of article If of the 
collslitution of Ohio from thereafter allowi11g all}' c.rtra compei1sation to the 
cOIJ/ractor in qucstio11. 

CoiX~Int:s, Omo, X o\·ember 13, 1915. 

HoN. FRANK R. FAUVER, Superiulelldeut of Public vVorks, columbus, Ohio. 
DEAR SIR :-I have your communication of October 21, 1915, in which yon call 

attention to an opinion of this department rendered to your predecessor in office. 
Hon. John I. l\1iller, on June 21, 1915, being opinion Xo. 524, in which opinion 
it was held that the amount still due from the state on a contract with Frank J. 
Davis, of Middletown, Ohio, was $1,958.78, the contract in question being one for 
the furnishing of material and the building of an extension dam and buttress to 
the :\1iddletown dam near :\liddletown, Ohio. Yon state you haYe offered the 
contractor's assignee, as a final settlement. said sum of $1,958.78, and that the 
assignee is willing to accept this sum provided it can he paid to him without affect­
ing his right to take the matter before the next legislature and ask for further 
relief. You further state that you are anxious to have the matter settled in some 
way and have agreed with the contractor's assignee to submit the proposition to thi~ 
department for an opinion. 

Your statement that you have offered the contractor's assignee a definite sum 
as a fiual settlement is hig-hly pertinent, and this action on your part is in full 
accord with the law applicable to the situation. The work has been fully com­
pleted and the only payments which you have any authority to make to the con­
tractor's assignee is a payment in full satisfaction of the claims of the contractor 
or his assignee. The law attaches to any payment which you may now make to 
the contractor's assignee the condition that it ·shall he in full satisfas;tion of 
the debt claimed to be due. The que;tion therefore is as to whether the con­
tractor's assignee can accept such a payment from you and still have ;J claim against 
the state which it would be lawful for the legislature to allow. 

It becomes important in this connection to consider whether the claim which 
the contractor's assignee now has against the state is liquidated or unliquidated, 
for different rules have been applied by the courts to these two classes of claim<>. 
The payment of a sum less than the amount clue upon a liquidated demand does 
not satisfy it even though accepted as such, because there is no consideration. 
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Insurance Company \'. Burke, 69 0. S., 294. On the other hand, where a payment 
is made on an unliquidated demand, upon condition that such payment shall be in 
full satisfaction of the claim, and the debtor accepts such payment, the entire 
demand is satisfied, the transaction being regarded as an accord and satisfaction. 
Grain and Hay Company \'. Conger, 83 0. S., 169. 

"\\'here the debt or demand is liquidated or certain and is due pay­
ment by the debtor and receipt by the creditor of a less sum is not a sat­
isfaction thereof, although the creditor agrees to accept it as such, if 
'there be no release under seal or no new consideration given." ( 1 Cyc., 
319.) 

"\Vhere a claim is unliquidated or in dispute, payment and acceptance 
of a less sum than claimed, in satisfaction, operates as an accord and 
satisfaction, as the rule that the receiving of a part of the debt due under 
an agreement that the sa.me shall be in full satisfaction, is no bar to an 
action to recover the balance, does not apply where the plaintiff's claim is 
disputed or unliquidated." (1 Cyc., 329.) 

The word "liquidated" is defined in 25 Cyc., 1444, as follows: 

''LIQUIDATED-adjusted, certain, settled in respect to amount, that 
which is made certain and manifest." 

In the case now under consideration it is agreed by both parties that something 
is due to the contractor's assignee, but the amount due is in dispute, the state 
claiming that it owes one sum and the contractor's assignee claiming that the 
state owes another and larger sum. The rule applicable in such a situation is well 
stated by the court in the case of 1\'assoly v. Tomlinson, 148 N. Y., 326, as follows: 

"A demand is not liquidated even if it appears that something is due, 
unless it appears how much is due, and when it is admitted that one of 
two specific sums is due but there is genuine Jisvute as to which is the 
proper amount, the demand is regarded as unliquidated." 

I therefore conclude that the claim of the contractor's assignee must be 
regarded as unliquidated, and that if the contractor's assignee receives the amount 
tendered to him by you, the transaction will be an accord and satisfaction, for 
the reason that you have no authority to make any payments. to him other than 
a final payment, and the law therefore attaches to your tender the condition that 
the amount which you have offered to pay shall be in full satisfaction of the debt 
claimed. If, therefore, the contractor's assignee accepts the amount tendered by 
you to him, said payment will extinguish all obligation on the part of the state 
to him on account of the contract in question. 

It remains to consider whether in view of the above the legislature would, 
after a tender of the amount in question by you and the acceptance of the same 
by the contractor's assignee be warranted in making a further allowance to the 
contractor's assignee should it determine that such action ought to be taken. I 
am of the opinion that this question must be answered in the negative in view of 
the pro\·ision of section 29 of article II of the constitution of Ohio to the effect 
that no extra compensation can be made to any contractor after the contract has 
been entered into. This provision prohibits the allowing of extra compensation 
to a contractor for sen-ices which, under the terms of his contract, he was required 
to verform for an agreed compensation, and in \'iew of the accord and satisfaction 
which would result in case the contractor\ a.,,jgnce acceptP.Q the $1,958.78 whicl1 
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you have tendered to him, any allowance thereafter made to him by the legislature 
would be in the nature of extra compensation, the allowance of which is prohibited 
by the constitutional provision referred to above. 

Answering your question generally, it is my opinion that if the contractor's 
assignee accepts the sum which you have tendered to him, the general assembly 
would thereafter be prohibited from allowing him any other and furtl~er compen­
sation. 

1022. -

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

SUPERINTENDENT OF PUBLIC WORKS-t.liAW AXD ERIE CAXAL­
LEASE OF SURPLUS WATER IN CANAL WHICH LEASE CO~TAE\S 
NO PROVISION AS TO ITS DURATION IS O~E FROM YEAR TO 
YEAR-HOW TERMINATED. 

vVhere the department of public works is authori::;ed to lease water from t/ze 
ca11als either in perpetuity or for a limited 11U111ber of :years· and makes a lease 
containi11g 110 provision as to its duration, but pro·uiding for a11 allnual rental, such 
lease is a lease from ·year to year and may be termi11ated by the superinte11dent 
of public works at the end of any year by givi11g notice to the lessee. 

CoLUMBus, OHIO, l\ ovember 13, 1915. 

HoN. FRANK R. FAUVER, Superilztendellt of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of October 22, 1915, which reads as 

follows: 

"Rasche Brothers at Cincinnati, Ohio, are using water from the Miami 
and Erie Canal under authority of a certain permit granted them by the 
board of public works, under elate of August 7, 1877. The following is a 
copy of their permit, as taken from the minutes of this department: 

" 'Office of the Board of Public Works. 

"''Columbus, Ohio, August 7, 1877. 

"'Ordered, That t.iessrs. Rasche Brothers, proprietors of the '"Mohawk 
Tannery," in the city of Cincinnati. be, and they are hereby authorized 
and permitted to reopen a two-inch pipe, (which was inserted in the bank 
of the Miami and Erie Canal, some years ago, by former proprietors of 
the "Mohawk Tannery") and use the water flowing through the same at 
their tannery, located between Findlay and Stark streets, in said city: 
and, be it understood, that the said Rasche Brothers are hereby held 
responsible for damages to the canal, if any should occur, by reason of the 
re-opening of said pipe, and shall be required to immediately repair the 
same. For the privilege hereby granted, the said Rasche Brothers shall 
pay an annual rent of sixty dollars to the collector of canal tolls in Cin­
cinnati, semi-annually, in advance. A failure to comply with foregoing 
conditions shall work a forfeiture of this permit.' 

"Since the readjustment of water rates, several demands have been 
made of Rasche Brothers that they enter into a lease with the department 
for water and pay the new rate, which for a two-inch pipe is $96.00 
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instead of $60.00. This they ha\'e refused to do, claiming that their right 
to the use of a two-inch pipe is perpetual under the old permit of 
August 7, 1877. 

"The question I wish decided is whether or not this department can 
revoke the permit under which they are claiming perpetual rights." 

The law of Ohio relating to the sale or lease of surplus water in the canals ~f 
the state in force at the time of the alleged lease to Rasche Brothers is found in 
the act passed :\larch 28, 1840. See 38 0. L., 87; section 7775, of the Appendix 
to the Revised Statutes of Ohio, edition of 1880. 

The pertinent section of the act in question reads as follows : 

'"\\'henever, in the opinion of the board of public works, there shall 
he surplus water in either. of the canals, or in the feeders, or at the dams 
erected for the purpose of supplying either of said canals with water, or 
for the purpose of improving the navigation of any river, and constructed 
at the expense of the state, over and above the quantity of water which 
may be required for the purpose of navigation, the said commissioners 
may order such surplus water * * * to be sold for hydraulic purposes, 
subject to such conditions and reservations as they may consider neces­
sary and proper, either in perpetuity or for a limited number of years, for 
a certain annual rental, or otherwise, as they may deem most beneficial 
for the interests of the state." 

\Vhile the above quoted provision refers to the sale of surplus water, yet 
such transaction is more properly denominated a lease and later statutes refer 
to the disposal of surplus water from the canals of the state as a lease. It appears 
that d1c board of public wurks, acting under the above quoted authorization, 
granted to Rasche Brothers the right to re-open a certain pipe in the bank of 
rhe :\liami and Erie canal, subject to certain conditions as to the payment of an 
annual rental and otherwise. It does not appear that Rasche Brothers ever exec­
uted a formal written instrument, but it does appear from your communication, 
and from certain correspondence had with Rasche Brothers, that both the board of 
public works and its successor in authority, the superintendent of public works, 
on the one hand, and Rasche Brothers on the other hand, have regarded the 
action taken in 1877 as in effect a lease to the latter. The question presented may 
therefore be stated as follows : 

\\'here a lease is authorized to be made either in perpetuity or for 
a limited number of years, and the lease contains no provision as to its 
duration, is it to be regarded as a lease in perpetuity or for a limited 
number of years, and if for a limited number of years how is its duration 
to be determined? 

This question is answered by the general proposition of Ia w well stated in 
24 Cyc., 1028, as follows : 

"A lease for no definite term with an annual rental which may be 
payable quarterly or monthly, is a lease from year to year. The fact that 
rent is payable monthly does not make it any the less a yearly holding." 

The above quoted statement of the law is supported by a large number of 
authorities cited in the vnlume of Cyc. from which the same is quoted. Applying 
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this principle to the facts now under consideration, it follows that the lease of 
Rasche Brothers is a lease from year to year, not being made for any definite 
term and containing a stipulation for an annual rental, and this conclusion is not 
affected by the fact that the rent is payable semi-annually. 

It is therefore within your power as superintendent of public works to termi­
nate the lease in question at the end of any year, by giving notice to the lessees. 

1023. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

COLLATERAL INHERITANCE TAX-A PUBLIC INSTITUTION OF 
LEARNING OF ANOTHER STATE RECEIVING PROPERTY UNDER 
PROVISIONS OF SECTION 5331, G. C., IS REQUIRED TO PAY INHER­
ITANCE. TAX-PROSECUTING ATTORNEY CANNOT SETTLE 
CLAIM FOR SUCH TAXES FOR SUM LESS THAN AMOUNT TAX­
ABLE. 

In receiving property in the manner provided by section 5331, G. C., as amended, 
103 0. L., 463, a public institution of learning, incorporated under the laws of an­
other state, is not exempt from the collateral inheritance tax provided in sai£1. 
statute, following Humphrey v. State, 70 0: S., 67. 

The prosecuting attorney of a county is without authority i1i law to settle a 
claim for collateral inheritance taxes for a sum less than the amount taxable: 

CoLUMBUS, 0Hro, November 15, 1915. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR SIR :-I have your letter under date of November 3d, which is as follows: 

"We desire to submit for your opinion the following question arising 
under collateral inheritance tax law of this state: 

" 'Is a bequest or devise under a last will and testament of a resident 
of Ohio, of property to a non-resident institution of learning, assuming 
the devisee to be an institution created. and maintained by private endow­
ments, though public in character in that the institution is open to all, tax­
able under the collateral inheritance tax law of this state? 

"'Has the prosecuting attorney the right to settle claims for collateral 
inheritance tax, for a sum less than the amount taxable, where there is a 
dispute as to the liability of the person sought to be taxed, assuming the 
liability of the person to be doubtful, where the meaning of the statute is 
doubtful or the construction thereof has not been settled?' 

"In connection with the above permit me to say that under the will of a 
person a resident of Ohio there is bequeathed and devised certain property 
to a college in Kentucky. Counsel for the devisee is claiming that the ex­
emption from the tax provided for in the statute 'or public institutions of 
learning' is not limited to public institutions of learning in this state but 
applies to all public institutions of learning within or without the state of 
Ohio . 

.. '~The estate is an old one, the decedent dying before the passage of 
the :late· amendment to the collateral inheritance tax law p,nd !=OUnsel in 
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view of the unsettled construction of the statute offered to settle and re­
quests that we write you for an opinion as to our authority in the premises." 

In your letter of Xovember 9th you state that the college, above referred to, is 
an incorporated institution under the laws of the state of Kentucky. 

Your first question calls for a proper construction of the first part of section 
5332, G. C., taken in connection with the provisions of section 5331, G. C., as 
amended in 103 0. L., 463. 

Section 5331, G. C., as amended, provides: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible, which pass by will or by the intestate laws of this 
state, or by- deed, grant, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor, to a person in 
trust, or otherwise, other tha~ to or for the use of the father, mother, hus­
band, wife, lineal descendant or adopted child, shall be liable to a tax of 
five per cent. of its value above the sum of five hundred dollars. Fifty per 
cent. of such tax shall be for the use of the state; and fifty per cent. of 
such tax shall go to the city, village or township in which said tax orig­
inates. All administrators, executors and trustees, and any such grantee 
under a conveyance made during the grantor's life, shall be liable for 
all such taxes, with lawful interest as hereinafter provided, until they have 
been paid, as hereinafter directed. Such taxes shall become due and pay­
able immediately upon the death of the decedent and shall at once become 
a lien upon the property, and be and remain a lien until paid." 

The first part of section 5332, G. C., provides as follows: 

"The provisions of the next preceding section shall not apply to prop­
erty, or interests in property, transmitted to the state of Ohio under the 
intestate laws of the state, or embraced in a bequest, clPvi<>e, transfer or 
conveyance to, or for the use of the state of Ohio, or to or for the use 
of a municipal corporation or other political subdivision thereof for exclu­
sively public purposes, or public institutions ·of learning, or to or for the 
use of an institution in this state_ for purpose only of public charity or 
other exclusi,·ely public purposes." 

From your statement of facts it appears that the college in question, while 
created and maintained by private endowments, is public in character in that said 
institution is open to all on the same conditions. 

Inasmuch as it does not appear that the devise, mentioned in your inquiry, is 
for a particular purpose other than the maintenance of said college, I think the 
same may he regarded as one to or for the use of a public institution of learning; 
the word "public" as used in this connection being merely descriptive of the use 
to which the property of said college is applied and not to the ownership of said 
property. (See second branch of syllabus in case of Gerke v. Purcell, 25 0. S., 
229.) . 

It remains to be determined whether the devise in question, being one to or 
for the use of a public institution of learning incorporated under the laws of the 
state of Kentucky, is subject to the provisions of section 5331, G. C., as above 
quoted. In other words does the provision of section 5332, G. C., that "the provi­
sions of the next preceding section (5331, G. C.) shall not apply to property 
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* * * embraced in a bequest, devise, transfer or conveyance to or for the use of 
* * * public institutions of learning," limit the right of a public institution of 
learning to receive property in the manner set forth in said statute and !!xempt 
from the provisions of said section 5331, G. C., all public institutions of learning 
within the state of Ohio, or does said exemption apply to property so received 
by a public institution of learning regardless of whether the same is within or 
without the state? 

In view of the repeated use of the words "to or for the use of" as they appear 
in said section 5332, G. C., it seems clear that the phrase "in this state" modifies 
the word "institution" as found next preceding said phrase, and that said phrase 
has no relation to, and in no way modifies the word "institutions" as the same 
appears in the phrase "to or for the use of * * * public institutions of learning". 
In other words the aforesaid exemption would seem to apply, in so far as the 
plain reading of the statute is concerned, to devises made to or for the use of 
public institutions of learning without the state as well as to such institutions within 
the state. 

However, I call your attention to the holding of the supreme court in the 
case of Humphrey, executor et al. v. The State of Ohio, et al., 70 0. S .. 67, which 
I think determines the answer to the question. 

Upon a careful consideration of the facts appearing in the record of that case 
the court found that by the last will and testament of a person residing in this 
state bequests were made to certain institutions incorporated under the laws of 
other states and organized for the purposes of purely public charity or other ex­
clusively public purposes, and that said institutions were not "institutions within 
this state" within the meaning of the latter part of section 2731-1, of the Revised 
Statutes (now section 5332 of the General Code). Two questions were passed 
upon by the court, one of these being "whether the legacies are taxable." As 
stated by the court at page 75: 

"The words in the exemption clause, 'to or for the use of any institu­
tion in this state for purposes of purely public charity or other exclu­
sively public purposes,' are the subject of the present controversy." 

Numerous authorities are cited by the court in support of its conclusion that: 

"The exemptions of charitable institutions, would relate only to do­
mestic institutions of that class, even if the words 'in this state' had been 
omitted from the statute. It is not a tax upon property, but upon .the 
right to receive property and have it transferred. Our statute does not 
impose the tax upon the property directly, because it provides that 'all 
administrators, executors and trustees * * * shall be liable for all such 
taxes, with lawful interest, as hereinafter provided.'" 

One of the authorities cited by the court was the case of Matter of Estate of 
Prime, deceased, 136 N. Y., 347. From the statements of fact in that case it appeared 
that Prime, a resident of the state of New York, died in the state of New York 
on April 7, 1891, leaving a will disposing of real and personal property. By the 
terms of said will certain legacies were left to The American Board of Commis­
sioners for Foreign Missions and the Presbyterian Board of Relief for Disabled 
Ministers. A collateral inheritance tax was levied against said legacies by the 
taxing authorities, which tax the legatees refused to pay and the controversy finally 
reached the court of appeals. 
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The court quoted from the opinion of Andrews, C. ]. : 

"The claim that the test of liability of foreign corporations to a legacy 
tax is the liability of a domestic corporation of the same character to the 
payment of such tax, and that if one is exempt, the other is exempt also, 
has, we think, no foundation. In both cases, the question is the same; has 
the statute made the legacy taxable? * * * The argument that gifts for 
the promotion of charity, education and religion should be encouraged and 
should not be diminished by exactions of the state, presents a moral and 
political rather than a judicial question. It is the duty of courts in the 
interpretation of statutes, to declare the law as it is, and the interests of 
society are best subserved by a close adherence by courts to what they 
find to be their plain meaning, neither narrowing the application on one 
hand, nor extending the meaning on the other, to meet a case not specified, 
which may be within the reason of the law. * * * It is the policy of 
society to encourage benevolence and charity. But it is not the proper 
function of a state to go outside its own limits and devote its resources to 
support the cause of religion, education or missions for the benefit of man­
kind at large." 

The court also quoted from the opinion of the same court of appeals in the case 
of Matter of Ba11eis, 144 ~- Y., 132, where the Prime case was considered and its 
principles unanimously approved, as follows: 

"A statute of a state granting powers ana privileges to corporations 
must, in the absence of plain indications to the contrary, be held to apply 
only to corporations created by the state and over which it has the power 
of visitation and control. The legislature in such cases is dealing with its 
own creations, whose rights and obligations it may limit, define and con­
trol." 

In answer to the argument that the conclusion, above expressed, is in conflict 
with that part of section 2 of the bill of rights, which provides: 

"* * * and no special privileges, or immunities shaH ever be granted, 
that may not be altered, revoked, or repealed by the general assembly." 

and that portion of the fourteenth amendment to the constitution of the United 
States which provides: 

"::\'o state shall make or enforce any law which shall abridge the priv­
ileges or immunities of citizens of the United States; * * * nor deny to 
any person the equal protection of the laws", 

the court said: 

"Very much that we have already said and quoted, bears upon the in­
terposition of these provisions, and we sti11 fail to see how the statute 
under consideration discriminates against the institutions complaining here. 

"Section 2 of the bill of rights interdicts the conferring special priv­
ileges and immunities beyond the power of the general assembly to alter, 
revoke, or repeal. There is nothing occult or mysterious about this language 
in our declaration of fundamental principles. 
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.. Our constitution was adopted by the people of Ohio as their charter of 
rights and restraints, and it is not charged with the care of non-resident 
persons or corporations; and the statute in question creates no privileges or 
immunities in favor of charitable institutions within the state, which the 
general assembly may not alter, revoke, or repeal; and surely it is competent 
for it to exempt the property of institutions, corporations, which it has 
created, which property is devoted to purely religious or charitable pur­
poses. There are no Ohio institutions here complaining of any discrimina­
tion against them. 

"Nor do we see any help for plaintiff in error, in the fourteenth 
amendment to our federal constitution. The statute we are considering, 
does not abridge the privileges or immunities of citi::e11s of other states, 
nor does it deny to any person the equal protection of the Jaws. 

"vVithin the meaning of this clause a foreign corporation is not a citi-
. :;en, and cannot invoke its protection. By judicial construction of the con­
stitution of the United States and the federal judiciary act, a corporation 
is a citizen for the purposes of federal jurisdiction, of the state 
by which its charter has been granted, and this without reference to the 
residence of the members or shareholders who compose the corporation. 
When a corporation chartered by or created under the ·Jaws of a foreign 
state is sued in a state court, it may remove the cause to the circuit court of 
the United States in like manner as a non-resident citizen may, without 
regard to residence of its members or shareholders. But it is a settled 
principle of constitutional law that a corporation is not a citi:::en within the 
meaning of that clause of the constitution of the United States which 
declares that 'the citizens of each state shall be entitled to all privileges 
and immunities of citizens of the several states.' 10 Cyc., 150; Ducat v. 
Chicago, 48 Ill., 172; Tatem v. Wright, 23 1\'. ]. Law, 429; Ducat v. 
Chicago, 10 Wall., 410." 

It will be observed that the court held that: 

"The exemptions of charitable institutions would relate only to domes­
tic institutions of that class, even if the words 'in this state' had been 
omitted from the statute." 

While the phrase "to or for the use of * * * public institutions of learn­
ing," as found in section 5332, G. C., was not before the court for interpretation 
in the case of Humphrey v. State, supra, it is clear that the reasoning and con­
clusions of the court apply with equal force to said phrase. 

Therefore, under the reasoning of the supreme court in the Humphrey case 
above referred to, I am compelled to advise you that the devise in question is 
taxable under the provisions of section 5331, G. C. 

I do not deem necessary, in answering your second question, to quote the 
various provisions of the statutes governing the collection of collateral inheritance 
taxes, as found in sections 5335 to 5348, both inclusive, of the General Code. 
Section 5335, G. C., provides thS~t if such taxes are not paid within one year after 
the death of the decedent interest at the rate of eight per cent. shall thereafter 
be charged and collected thereon, and if not paid at the expiration of eighteen 
months after such death, the prosecuting attorney of the county wherein said 
taxes remain unpaid shall institute the necessary proceedings to collect the taxes 
in the court of common pleas of the county, after first being notified in writing 
by the probate judge of the county, of the non-payment' thereof. 

Under provision of section 5344, G. C., the probate court, having either 
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principal .or auxiliary jurisdiction of the settlement of the estate of the decedent, 
is given jurisdiction to hear and determine all questions in relation to such tax 
that arise, affecting any devise, legacy or inheritance under the subdivision of 
the chapter relating to collateral inheritance taxes, subject to appeal as in other 
cases, and said statute makes it the duty of the prosecuting attorney to represent 
the interests of the state in such proceedings. 

In view of the provisions of the statutes, above referred to, taken in con­
nection with the provision of the latter part of section 5331, G. C., as above 
quoted, it seems clear to my mind that the prosecuting attorney is without authority 
in law to settle claims for collateral inheritance taxes for a sum less t~an the 
amount taxable under the circumstances mentioned in your inquiry. 

As has been already noted, section 5344, G. C., makes it the duty of the 
probate court to determine in the first instance all questions that arise in relation 
to said taxes, subject to appeal as in other cases. 

I am of the opinion, therefore, that your second question must be answered 
in the negative. 

1024. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

CIVIL SERVICE-LABORERS EMPLOYED BY COUNTY COMMISSION­
ERS UPON HIGHWAYS ARE WITHIN UNSKILLED LABOR CLASS 
OF CIVIL SERVICE-ROADS AND HIGHWAYS. 

Laborers employed by county commissioners upo11 public highways are within 
the unskilled labor class as defined in paragraph 2 of subdivision (b) of section 
486-8, G. C., of the civil service law, 106 0. L., 400. 

CoLUMBUS, OHio, November 16,'1915. 

HoN. EARL K. SoLETHER, Prosecuting Attomey, Bowling Green, Ohio. 
DEAR SrR :-I have your letter of Kovember 13, 1915, as follows: 

"I desire your opinion as to the construction of certain sections of 
the civil service statutes recently enacted by our legislature, and•in par­
ticular, section 486-8, G. C. (b), paragraph 2. 

"We have in this county extensive stone road repairing and at the 
present time the commissioners are employing about one hundred men, 
consisting of teamsters, laborers and superintendents, who are engaged 
in the improvement of our stone roads. 

"Our auditor has asked me as to whether the civil service act, es­
pecially the paragraph above mentioned, will apply to the laborers above 
mentioned." 

\Vhile you do not make the direct inquiry yourself, it appears from your 
letter that the q!Jestion under consideration by you applies to the employment of 
certain laborers upon the public highways of your county, said employment being 
made by the county commissioners. It further appears from your letter that 
the county auditor has asked you whether the civil service law of the state applies 
t.o the employment of said laborers. 
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Taking this inquiry as your question in this matter, we must observe in the 
first place that under the provisions of paragraph 1 of section 486-1, G. C., as 
amended 106 0. L., 400, the term '"ci vii service" includes all offices and positions 
of trust or emplo:yment in the service of the state and the counties, cities and city 
school districts thereof. It may be said, therefore, as a general proposition that 
all employments by the state or county authorities are covered by and included 
within the scope of the foregoing provisions. 

It is further provided in paragraph 8 of said section that the term '"employe" 
signifies any person holding a position subject to appointment, removal, promo­
tion or reduction by an appointing officer. 

It is manifest then as a basic proposition that the laborers in question are 
within s01pe class of the civil service of the state, which class, 1 think, is defined 
in paragraph 2 of subdivision (b) of section 486-8 as amended in 106 0. L., 406, 
ibeing the same section referred to in your letter. vVithout quoting this last 
named paragraph in full, it provides a method of administering civil service in 
the employment of the unskilled labor class, which it expressly provides shall 
include unskilled laborers. This class, while in the classified service, is not des­
ignated as a competitive class under the classification made in subdivision (b) of 
said section 486-8 aforesaid." This subdivision provides that the classified service 
shall be designated as the competitive, and the unskilled labor class thereby dividing 
the classified service into two classes. It is, however, provided in paragraph 12 
of subdivision (a) of said section that such unskilled labor positions as the state 
or any municipal commission may find it impracticable to include in the competi­
tive classified service, may be included in the unclassified service. lt would seem 
from this provision of the civil service Ia w that the legislature contemplated that 
some of the unskilled labor class was included within the competitive classified 
service, while under the provisions of subdivision (b), just quoted, it is clear that 
the unskilled labor class is excluded from the competitive class. • 

The result of these apparently inconsistent and conflicting provisions is to 
render the provisions of paragraph 12 aforesaid, wholly ineffective and inoperative 
if interpreted literally. This, however, should not be permitted if under any 
possible construction it can be given operative force and effect, and for this reason 
I conclude that the term ''competitive classified service," as used in said paragraph 
12 aforesaid, was intended to and does mean simply the "classified service." 

It follows, therefore, that applying all the provisions of the law under this 
interpretation to the case presented the laborers in question are within the unskilled 
labor class as defined by paragraph 2 of subdivision (b) and subject to the provi­
sions of said paragraph, unless they have been included in the unclassified service 
by order of the state commission. In other words, the laborers named by you in 
your letter are included in the unskilled labor class, as provided in paragraph 2 
of subdivision (b) of section 486-8 aforesaid, and must remain there unless upon 
application to the state civil service commission they are ordered to be included 
in the unclassified service. 

If. therefore, it should be deemed impra·cticable to apply the civil service 
provisions aforesaid to the employment of the laborers aforesaid, application 
should be made to the state civil service commission for an order exempting said 
laborers from said provisions, and including them in the unclassified service. 

I conclude, therefore, in answer to the inquiry specified in your letter, that the 
laborers named and described therein are within the unskilled labor class as defined 
in paragraph 2 of subdivision (b) of section 486-8 aforesaid. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1025. 

OFFICES 1:\CO:O.fP.\TlBLE-.\ TE.\CHER \\"HILE E:O.IPLO\"ED BY BOARD 
OF EDCCATIO:\ :0.1.\Y :\OT BE ELECTED .\S CLERK OF SUCH 
BO.\RD . 

. / teacher may 1wt, while employed bj• the board of cducatio11 of a school 
district, as a teacher i11 the schools of said district, be elected to the position of 
clerk of said board. 

CoLC~1Bt:s, OHIO, :\0\·ember 16, 1915. 

Hox. GEORGE THURXBL'RG, Prosecutil1y .·lttomcy, St. Clairsz•i/le, Ohio. 
DEAR SIR :-1 n your letter under date of :\ ovember 9th you request my opinion 

as follows: 

"On :\ 0\'ember 3rd E. E. Jackson was elected clerk of Smith town­
ship, Belmont county, Ohio, and on the same day was appointed clerk to 
fill the unexpired term of Oscar \V. Gladden, who that day resigned. 

"Section 4747, G. C., provides that the clerk of the township shall 
be clerk of the board .of education. E. E. Jackson is a teacher in the 
Smith township public schools. The board of education of Smith town­
ship refuses to permit :Mr. Jackson to serve as clerk of the board of 
education, and base their decision upon an opinion of Attorney General 
Hogan, rendered in 1913, at page 1097. 

"Since that time a new school code has been enacted, and the clerk has 
nothing whatever to do with approving reports of teachers, that work 
all being clone by the district superintendent of schools. Since this 
change in the law we see no reason why the clerk of the board of 
education may not be a teacher of the public schools of that township. 

"I would like to have your opinion upon the above matter answering 
the question, 'Can a teacher in the schools of a school district be the clerk 
of the board of education of the district in which he teaches?' " 

Section 4747, G. C., as amended in 104, 0. L., 139, pro,·icles: 

"The board of education of each city, village and rural school district 
shall organize on the first :\londay of January after the election of mem­
bers of such board. One member of the board shall be elected president, 
one as vice-president, and a person who may or may not be a member 
of the board shall be elected clerk The president and vice-president 
shall serve for a term of one year, and the clerk for a term not to exceed 
two years. The board shall fix the time of holding· its regular meeting." 

\" ou will observe that under the above provision of the statute as amended 
the township clerk is no longer ex-officio clerk of the board of education of the 
township rural school district. It follows therefore that the teacher, referred to 
in your inquiry, having been appointed to fill a vacancy in the office of township 
clerk of Smith township in Belmont county, is not on this account entitled to 
serve as clerk of the board of education of Smith township rural school district. 

Under the abo\'e provision of section 4747, G. C., as amended said hoard of 
education ha<l authority to organize on the first ::\Ionday of January, 1914, by 
electing one of ib members as president, one as vice-president and a member or 
other person as clerk. 
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From your statement of facts it appears that said board of education failed 
to exercise its authority to elect a clerk and that there is now a vacancy in said 
position. You inquire whether a teacher in the schools of said school district 
may hold the position of clerk of said board of education. 

Under provision of section 4747, G. C., as in force at the time the opnuon of 
my predecessor, Ron. Timothy S. Hogan, referred to in your inquiry, was ren­
dered, i. e., on January 30, 1913, the clerk of the township was ex-officio clerk 
of the board of education of the township rural school district, and one of the 
questions, in answer to which said opinion was rendered, was whether the township 
clerk, who has qualified both as township clerk and as clerk of the township school 
district might be employed as a sub-district teacher in said township school 
district by the board of education thereof. 

Attention was called to that part of section 4757, G. C., which provides that: 

"Xo member of the board shall have directly or indirectly any pecun­
iary interest in any contract of the board, or be employed in any manner 
for compensation by the board of which he is a member, except as clerk 
or treasurer." 

It was assumed however, in answering the question above stated, that the 
clerk- referred to in said inquiry was not a member of the board of education, 
but that he was clerk of said board by virtue of his qualification as township 
clerk under provision of section 4747, G. C., as then in force. 

It was therefore held that said clerk did not come within the purview of 
said section 4757, G. C. 

It was further observed that, inasmuch as there was no statute which expressly 
prohibited a clerk of the board of education, as such, from being employed as a 
teacher by said board, unless there was a conflict between the duties of the two 
positions, they could not be considered inconsistent. 

Reference was made, however, to that part of section 7786, G. C., as then in 
force, which provided as follows: 

"No clerk of a board shall draw an order on the treasurer for- the 
payment of a teacher for services until the teacher files with him such 
reports as are required by the state commissioner of common schools and 
the board of education, a legal certificate of qualification, or a true copy 
thereof, covering the entire time of the service, and a statement of the 
branches taught." 

It was observed that the above provisions of section 7786, G. C., made it the 
duty of the clerk of the board of education to require teachers employed by the 
board to make the reports therein enumerated before an order might be drawn 
by the clerk for the payment of their salaries; that the clerk was the sole judge 
of the performance of said duties and that it would be within his power to draw 
an order for hi; own salary without having made such report and thereby violate 
the plain provisions of said statute. In conclusion the opinion held that one person 
may not be the clerk of the board of education of a school district and at the 
same time a teacher in the schools of said district. 

You will observe that the above provision of section 4757, G. C., is still in 
force and, by its terms, prohibits a member of the board of education of a school 
district from serving as a teacher of said district. It still remains to be deter-
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mined, howen~r. whether a person other than a member oi the hoard of education 
of a school district may, while teaching in the schools of said district, he elected 
to the position of clerk of said board of education. 

\\'hile it is true that since the time said opinion was rendered the new school 
code has been enacted and that some of the duties formerly performed by the 
board of education are now performed by the district superintendent, I call your 
attention to section 7i86, G. C., as amended in 104 0. L., 225, and as now in force, 
which provides in part as follows: 

··xo clerk of a board shall draw an order on the treasurer for the 
payment of a teacher for services until the teacher files with him such 
reports as are required by the superintendent oi pubic instruction, and the 
hoard· of education, a legal certificate of qualification, or a true copy 
thereof, covering the entire time of the sen·ice, and a statement of the 
branches taught." 

In an opinion rendered by ~lr. Hogan to Hon. G. A. Starn, prosecuting 
attorney of \\'ayne county, under date of Xovember 27, 1914, the question asked 
by ~I r. Starn, and in answer to which said opinion was rendered, was as follows: 

"Can a teacher or principal of a high school as designated in section 
7705, of the General Code, as amended Vol. 104 0. L., at page 144 thereof. 
he elected and act as clerk of the board of education as provided in section 
4747 of the General Code, as amended in 104 0. L., at page 139?" 

Reference was made to the provisions of said section 4747, G. C., as herein­
before quoted and as now in force, as well as to section 7705, G. C., as amended 
and as now in force, which provides: 

''The board of education of each village, and rural school district shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date 
of appointment. The local board shall employ no teacher for any school 
unless such teacher is nominated therefor by the district superintendent 
of the supervision district in which such school is located except hy a 
majority \·ote. ln all high schools and consolidated schools one of the 
teachers shall be designated by the hoard as principal, and shall he the 
administrative head of such school." 

It was observed that the foreJoing provisions of the statutes do not, by their 
terms, prohibit a person while teaching in a school district, from serving as clerk 
of the hoard of education of such district: that the provisions of no other statute 
express such a prohibition, and that unless there is a conflict between the duties 
of the two positions, the· same are not incompatible. Attention was caller!, however, 
to the provisions of section 7786, G. C., as aho\·e quoted, and it was observed that 
the provisions of said section make it the duty of the clerk of the board of 
education to require teachers employed by the board to make the reports therein 
enumerated, and to file the same with him before an order may be drawn by such 
clerk for the payment of the salaries of such teachers; that the clerk is the sole 
judge of the performance of his duty and that, if he were employed as a teacher 
in the schools of the district, it would be within his power to draw an order for 
the payment of his own salary without having made such report, and thereby 
violate the plain provisions of said section 7786, supra. 
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In conclusion the opmton held that one person may not be clerk of the boar:! 
and teacher at the same time. 

I concur in this opinion, and therefore hold that the teacher, referred to in 
your. inquiry, may not, while employed by the board of education of Smith town· 
ship rural school district, as a teacher in the schools of said district. be elected to 
the position of clerk of said board. 

1026. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

APPROVAL OF BO:'\DS OF CHIEF CLERK Ai\D A DIVISION E:.(GINEER 
IN HIGHWAY DEPARTMENT. 

CoLUMBUS, OHio, November 16, 1915. 

HoN. CLINTON CoWEN, State Highway Commissio11er. Columbus, Ohio. 
DEAR SIR :-I have your communication of ::\ovember 12, 1915, transmitting 

to me for examination the bonds of Homer L. Hastings, chief clerk. and E. C. 
Blosser, didsion engineer, in your department. 

T 11nd these bonds to be properly drawn, and am therefore returning the 
same with my approval as to form endorsed thereon. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1027. 

SECTIO:\S 2609 .\XD 2441, G. C., XOT I:\ COXFLICT-COl::\TY TREAS­
CRER )lAY XOT WITHDRAW UPOX WARRAXT OF COUXTY 
.-\VDITOR AXY .)JOXEY IX COUXTY TREASURY EXCEPT FOR 
PAY)lE:\T OF CLADIS COVERED BY SAID \\'ARRAXT AXD XOT 
THEN UXTIL CLAI:\IS ARE DUE AXD PAYABLE-\VHEX TREAS­
URER IS LIABLE UPOX HIS BOXD FOR FUXDS OF COUXTY 
PLACED IX BAXK OF HIS 0\\'X CHOOSl:\G TO REDEDI BOXDS 
.\XD 1:\TEREST COUPONS CO)liXG DUE-SEE OPINION XO. 1086, 
DECDIBER 9, 1915. 

1. There is 110 co1zj/ict between the pro·uisions of sections 2609, et seq., and 
section 2441, G. C. 

2. A county treasurer 1110y not withdraw upon the warrant of the county 
auditor aiiJ' 11101/ej' from the county debt fund in the cotmt)' treasury or its deposi­
tary except for the payment of claims covered by said warra1zt, and not then until 
said claims are due and payable. 

3. Whe11 a c01111ty treasurer, upon the warrant of the cou11ty auditor drawn 
upon the cou11ty debt fund of the cotllltJJ in anticipation of the maturitj• of a 
funded debt or interest thereon, withdraws the amount covered by said warra11t 
from the treasury or its depositary, a11d thereafter deposits the same in a baull 
of his own choosing to his individual credit, said funds are not then trust fztllds 
within the prm;isions of section 12875, as amended 106 0. L, 556, but are a·nd 
continue to remain a part of the county debt fund of the cotwty for which the 
treasurer is liable upon his bond. 

Cou;MBt:s, OHio, X ovember 16, 1915. 

Bureau of l11spection a11d Supervisi011 of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of X ovember 8, 1915, containing the follow­

ing inquiries: 

"Is there any conflict between sections 2609, General Code, et seq., and 
section 2441, General Code? 

"'l n a certain large county of this state. the county treasurer is allowed, 
c. g., $800,000.00, at each semi-annual bond and interest period to redeem 
bonds and interest coupons maturing upon their dates of maturity. The 
county treasurer, allowed this sum upon the auditor's warrant, withdraws 
the money from the depositary and places it in a separate bank of his own 
choosing, and as the bonds and interest coupons are presented he issues his 
check against the fund as deposited by him. He requires the particular 
bank in which he makes this deposit to give security to him as county 
treasurer. 

"The question is, when he draws these funds and handles them in this 
manner, do they not become trust funds in his hands that he may deposit 
under the amendment of section 12875, General Code, as amended 106 
0. L., 556? Should the bank, with which such deposit is made, default, 
would not the treasurer and his bondsmen be liable? 

"Should the county commissioners require the county trca,urer to 
give arlditional bond sufficiently large to ~over this kind of a funrl, over 
am] above his regular bond as county treasurer?" 
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Section 2609, G. C., to which you refer, provides as follows: 

"The auditor of a county owing a funded debt, bearing interest pay­
able at stated periods, shall draw at the proper times, his warrants upon 
the treasurer of the county for the payment of the gross sum of such 
installments of interest as may be then due, or for such sum of money 
in the treasury as may be applicable to that purpose, and deliver them to 
the treasurer of the county. Upon receipt of any such warrant, the 
treasurer shall pay the installment of interest of such debt, at the times 
and places of payment specified in the security therefor, from any money 
in his hands applicable to that use. Upon payment of the installment of 
interest, the treasurer shall take up and hold the interest warrant so paid 
until it is cancelled, as herein provided. If the interest is provided for 
in the obligation, and not by separate warrants, he shall indorse the 
payment thereof on the obligation and take from the holder a separate 
receipt, specifying the date, amount, number and time of maturity of the 
obligation, the date of the maturity of the installment so paid, and amount 
and date of the payment." 

The succeeding section 2610, G. C., provides as follows : 

"1 f such installment of interest is not paid at the· time and place of 
maturity, the county treasurer, at any time afterward, shall pay it, as 
funds in his hands applicable to that purpose admit. If the treasurer 
was ready with funds, at the time and place of maturity thereof, to make 
payment of any installment of interest ther:eon, and the holder of the 
evidence thereof did not have it then and there present and in readiness 
to be surrendered, or to have the payment indorsed thereon, the county shall 
.not thereafter be bound to pay interest thereon until payment is afterward 
demanded at the office of the county treasurer, and refused." 

It is provided further in section 2614, G. C., as follows: 

"] f the principal of any of the obligations of the county is, by its 
terms, payable elsewhere than at the county treasury, payment thereuf 
may be provided for and made by the means and in the manner prescribed 
for the payment of interest, and preparation shall be made by the treasurer 
for the payment at such place. :\Ioney provided or deposited at such place 
for that purpose, shall not be left there more than ten days after the 
maturity of such principal, but shall be replaced in the treasury, and there­
after such obligations shall be payable at the county treasury, and no inter­
est shall be paid after maturity." 

Section 2441, G. C., provides: 

"All bonds issued shall be correctly numbered in the order in which 
issued, and registered by the county auditor in a book by him to be 
provided and kept in his office. All warrants drawn upon the treasurer 
for the payment of the principal and interest on such bonds shall specify 
the fund on which they are drawn. Upon deli\'ering to the holder of 
any such bond a warrant upon the treasurer for its redemption. the auditor 
shall receive the bond and forthwith write across the face of it, in red ink, 
the word 'l{edeemed,' with the proper date, and sign his name thereto. 
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l:pon receiving the warrant which contains the number of the bond for 
the redemption of which it is drawn, the treasurer shall proceed forthwith 
to the office of the auditor, and there, in the presence of the auditor, write 
in red ink across the registry of the bond the word 'Redeemed,' with the 
proper date, and sign his name thereto. Thereupon the auditor shall 
deliver to the treasurer the original bond, for which he shall be credited in 
his semi-annual settlements with the auditor and commissioners." 

It must be observed that sections 2609 and 2610, G. C., aforesaid, relate only 
to the payment of interest on a funded debt, which interest may or may not be 
payable at the county treasury. Ample provision is made in said sections for the 
payment of interest made payable at places other than the county treasury. Section 
2614, aforesaid, expressly provides for the payment only of principal sums made 
payable elsewhere than at the county treasury. Section 2441, G. C., makes special 
provision for the payment of bonds at the county treasury. 

Keeping this distinction in mind a careful consideration of all the provisions 
of the section aforesaid and those of related sections impels me to conclude that 
there is no conflict between section 2609, et seq., and section 2441. 

You further state in your letter that in a certain county of this state the 
county auditor at each semi-annual bond and interest period issues his warrant 
to the county treasurer for $800,000.00, which sum is thereupon withdrawn by the 
county treasurer from the depositary and placed in a bank of his own choosing, 
and as the bonds and interest ·coupons are presented to him thereafter he issues 
his personal ch.eck against the fund as deposited by him. Y ott then inquire whether 
this money when so appropriated by him becomes a trust ftmcl within the pro­
visions of section 12875, G. C., as amended in 106 0. L., 556. 

J must advise in the first place that the issuing of the auditor's warrant before 
maturity of any bond or interest thereon, for the payment of ~uch bond or interest, 
is, to say the least, irregular. Xone of the provisions of the sections hereinbefore 
quoted contemplate the issuing of a warrant for the redemption of a funded debt, 
or the interest thereon, until said debt or interest is due. The fact that the auditor 
in question issues one warrant ior the gross amount clue and to become clue within 
a certain succeeding period does not in the least change the character of the fund 
in the treasurer's hands upon which such warrant is issued. It yet remains a 
county fund and will continue so to remain until paid to the county's creditors 
entitled to receive it. lt does not and cannot l)ecome a trust fund within the 
provisions of section 12875, G. C., to which you refer. 

It is expressly provided in section 2614, G. C., that money withdrawn from 
the county .treasury by the treasurer for the payment of a funded debt, made 
payable elsewhere than at the county treasury and deposited at such place by the 
county treasurer, shall not remain there more than ten days after maturity of 
said debt, but shall be replaced in the treasury. This provision evidences the 
purpose of the law to require the county debt fund to remain in the county 
treasury, or its depositary, until needed for the payment of claims against it. In 
the event said claims are not presented at the place of payment the money must 
be returned to the treasury or its depositary and cannot be returned to the 
private account of the treasurer, as appears to be the practice under the facts 
stated by you in this case. 

J t follows, therefore, that when the county treasurer in question, upon the 
warrant issued by the county auditor, withdraws from the county depositary or 
depositaries the amount co\·ercd by the warrant, for any purpose other than to 
pay the debt for which it is intended, he does so illegally. \Vhen he thereafter 
dt>posits it to his individual credit in a st>parate hank of his own choosing he 
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becomes criminally liable therefor under the provisions of section 12873, G. C. 
If thereafter the bank so selected by him should default he would be civilly 
liable for the amount so withdrawn from the treasury or depositary less any 
amount he may have paid therefrom on maturing bonds and interest claims. 

You further inquire whether the county commissioners, under the facts 
stated in your letter, should require an additional bond from the treasurer suffi­
ciently large to cover the amount of money so withdrawn. To. this inquiry I must 
reply that the transaction being unlawful, it is the duty of the county commissioners 
to have such fund promptly returned to the county treasury, or its depositary 
or depositaries, and thereafter kept there. 

I conclude, therefore, in answer to your several inquiries: 
( 1) There is no conflict between the provisions of sections 2609 et seq., and 

section 2441, G. C. 
(2) A county treasurer may not withdraw upon the warrant of the county 

auditor any money from the CQttnty debt fund in the county treasury or its 
depositary except for the payment of claims covered by said warrant, and not 
then until said claims are due and payable. 

( 3) \ Vhen a county' treasurer, upon the warrant of the county auditor 
drawn upon the county debt fund of the county in anticipation of the maturity of 
a funded debt or interest thereon. withdraws the amount covered by said war­
rant from the treasury or its depositary and thereafter deposits the same in a 
bank of his own choosing to his individual credit, said funds are not then trust 
iunds within the provisions of section 12875, as amended 106 0. L.. 55!\ but are 
and continue to remain a part ~f the county debt fund of the county for which 
the treasurer is liable upon his bond. 

Respectfully, 
EDWARD c. lURNF.R, 

A !forney General. 

1028. 

JUVENILE COURT-EXPENSES OF REQUISITION I:\ APPREHE::\DI::\G 
A PERSOX CHARGED WITH CG:\l}IISSlOX OF FELO::\Y WHO 
PROVES TO BE A JUVEl\ILE AND IS TRIED 1.1\ JUVEXILE COURT 
AXD SENTEXCED TO OHIO STATE REFORl\IATORY, SUCH EX­
PEXSES CAN::\OT BE PAID BY STATE, BUT ARE PAID BY 
COUXTY. 

Expenses of requisition in juvenile court case to be paid from county treasury. 
Costs in a criminal case may be paid by the state only i11 fc!o11y cases when a 

con<·iction has been secured. 

CoLUMBUS, OHIO, X ovember 17, 1915. 

Hox. ]. H. }fusSER, Prosecuting AttonzeJ', lVapakoneta, Ohio. 
DEAR SIR :-Permit me to reply to your request for an opinion which is as 

follows: 

"Some time ago an affidavit was filed before a justice of the peace, 
and a warrant issued, charging a person with felony. The defendant 
absconded, and requisition papers were secured from the governor of the 
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state, and defendant was extradicted from Kansas. l:pon investigation 
it was found that the defendant was under the a;se oi eighteen years, and 
the case was transferred to the juvenile court, under the law. 

"Thereupon the defendant entered a plea oi guilty, in the juvenile 
court, and was sent to the Ohio State Reformatory. at ~Iansfield. 

''The county commissioners of our county allowed the expense bill 
of the agent, who went after the defendant and returned him to the 
state. and when the defendant was conveyed to the reformatory by our 
sheriff, the sheriff was informed by the officials that the expense of the 
agent in securing the prisoner's return to Ohio could not be paid by the 
state. 

"In such a case if execution is issued and returned unsatist1ed, are the 
expenses of the agent a part of the costs which should he re-paid by 
the state of Ohio?" 

In a subsequent letter you advised that the action of the Ohio State Reforma­
tory officials was taken for the reason that the defendant was committed by a 
juvenile court. The status of the prisoner in this case is that of a delinquent, it 
being provided in section 1652 of the General Code (103 0. L., 872) : 

"\\'here it appears at the hearing of a male delinquent child that he is 
sixteen years of age or o\·er, and has committed a felony, the jm·enile 
court may commit such child to the Ohio State Reformatory." 

11 is well understood that when a hoy, under the provi<ions of section 1652 
of the General Code. referred to above. is committed to the Ohio State Reforma­
tory by the juvenile court judge he is committed as a delinquent, such commit­
ment of course being based upon the fact that he has committed a felony; and 
it is only under the theory that he is in the juvenile court under a charge of 
delinquency that the juvenile court has jurisdiction to hear and determine the 
cause. 

Sections 3016 and 3017, of the General Code, are as follows: 

"Sec. 3016. In felonies, when the defendant is convicted, the costs 
of the justice of the peace, police judge, or justice, mayor, marshal, chief 
of police, constable and witnesses, shall be paid from the county treasury 
and inserted in the judgment of conviction, so that such costs may he 
paid to the county from the state treasury. In all cases, when recogniz­
ances are taken, forfeited and collected, and no conviction is had. such 
costs shall be paid from the county treasury. 

"Sec. 3017. In no other case whatever shaJI any cost he paid from 
the state or county treasury to a justice of the peace, police judge or 
justice, mayor, marshal, chief of police, or constable." 

It will be noted from a reading of the sections above quoted that the authority 
for the payment of the costs by the state in this connection is limited to felon:y 
cases only when the defendant is convicted. The law relative to the payment 
by the state of costs in criminal cases has not been changed materially since 1871. 
and based upon the law at that time Hon. John Little, attorney general, under 
date of February 21, 1874, rendered an opinion to Hon. S. B. Robinson, prose­
cuting attorney of \Vashington county, ~Tarietta, Ohio, in which he held as follows: 

"The state pays the costs and expenses incurred in apprehending fugi-
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tives from justice on requisitions of the governor only in cases of felony, 
and then only after conviction and sentence to the penitentiary-the 
same to be taxed and paid as other costs." 

The payment of fees.. and costs in ju~enile court cases IS provided for in 
section 1682 of the General Code, which 1s as follows: 

"Fees and costs in all such cases with such sums a~ are necessary 
for the incidental eX:penses of the court and its officers, and the costs of 
transportation of children to places to which they have been committed, 
shall be paid from the county treasury upon itemized vouchers, certified 
to by the judge of the court." 

Sections 1682 and 1683 of the General Code, have been made up from section 
40, of an act approved April 24, 1908, ·to be found on page 202, Vol. 99, of the 
Ohio Laws. In its codified form section 1682 of the General Code, supra, omits 
the word "all" preceding the words: "fees and costs in all .such cases." 

On December 14th, 1908, Ron. U. G. Denman, then attorney general, rendered 
an opinion to Ron. E. M. Fullington, deputy auditor of state, on a matter very 
similar to the case under consideration, the question arising over the payment of 
costs in a prosecution in juvenile court on a charge of failure to support minor 
children. It was held in that opinion that the costs should be paid by the county 
owing to the fact that the prosecution was under the juvenile court law as dis­
tinguished from the other provisions of law punishing the same crime as a felony, 
The opinion is to be found at page 119 of the attorney general's report for 1908. 

Under the provisions of section 2491 of the General Code, the county com· 
missioners are authorized to pay requisition expenses from the county treasury. 

I am therefore of the opinion that there is no provision of law authorizing 
the payment by the state of the costs in the case under considerati-on, in view of 
the fact that there has been no conviction for a felony. 

1029. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

JURY COMMISSIO~ERS-APPOINTED IX ~LAY, 1915, UXDER SECTION 
11421, G. C., 106 0. L., 106, MAY SERVE ?\'OT TO EXCEED TWE::\'TY 
DAYS IK THE OFFICIAL YEAR WITHOUT REFERENCE TO PRO­
VISIONS OF SECTION 3007, G. C., 106 0. L., 534-IF TWEl\TY DAYS 
HAVE BEE:\' SERVED BEFORE A~fEXD~IEXT BECA~fE EFFECTIVE, 
TEN ADDITIONAL DAYS CA~NOT BE SERVED-SEE OPIXIOX 
NO. 1030, XOVEMBER 17, 1915. 

In counties having but one judge of the court of comuwir pleas, jur:y commis­
siollers appointed in }.fay, 1915, to serve for the ensuing year, may be employed 
not to exceed twenty days in such year and are controlled In this behalf by the 
law in force at the date of their appointment, being section 3007, G. C., as found 
in 103 0. L., 512. 

CoLVMBt:S, OHIO, X ovember 17, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your request of September 24, 1915, as follows: 
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"(1) In counties where only one judge of the court of common pleas 
holds court, may jury commissioners, appointed under section 11421, G. C., 
(as amended 106 0. L., 106) be employed during this official year to 
exceed ten days in such year in view of the provisions of section 3007, 
G. C., (as amended 106 0. L., 534) in the following instances: 

"(a) \\'here they were so employed prior to the going into effect 
of the amendment of section 3007, foregoing mentioned? 

"(b) \Vhere they had been employed, but not in excess of ten days 
prior to the going into effect of section 3007? 

"(2) If such jury commissioners have been employed the full twenty 
days prior to the going into effect of section 3007, as amended, can they 
still serve an additional ten days under section 3007 as amended?" 

Under the facts stated in your foregoing letter the same construction must 
be given the sections to which you refer as was applied to section 4715, G. C., as 
amended 104 0. L., 135, in opinion Xo. 570 of this department, elated July 1, 1915, 
and addressed to H on. Hugh F. Neuhart, prosecuting attorney, Caldwell, Ohio, a 
copy of which said opinion is hereto attached. 

\Vhile the questions presented are not without difficulty, the only practical 
solution requires an extension of the old law, or the law in force at the time of 
the appointment of jury commissioners, to the end of the year or term for which 
they were appointed. This would give the jury commissioners appointed on or 
before the fourth Monday in May, 1915, under the provisions of section 11421, 
G. C., as amended 106 0. L., 106, the benefit of the provisions of section 3007, 
G. C., as then in force. These provisions allowed jury commissioners not to exceed 
twenty clays' employment in any year, and must be held to apply without reference 
to the amendment of said section which became effective September 4, 1915, and 
which limits their employment to ten days in any one year. 106 0. L., 534. 

I am of the opinion, ·therefore, that your first inquiry must be answered in 
the affirmative and your second in the negative. 

1030. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

JURY C0:\1:\llSSIO:\ERS APPO!:\TED IX :\lAY. 1915-ENTlTLED TO 
CO:\!PE:-..'SATIOX FOR TWE:\TY DAYS-SEE OPIXIOX NO. 1029, 
XOVE:\JBER 17, 1915. 

Jury COIIllllissioHers appoillted i11 1i'lay, 1915, i11 cou11ties lzm•i11g but o11e COIIIIIIOII 

pleas judge are compe11sated under the provisio11s of sectio11 3007. C. C .. as found 
i11 103 0. L., 512, 1111til the expiration of their term in May, 1916. 

CoLt:MBt:S, OHIO, Xm·emher 17, 1915. 

Ho:-:. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 
DEAR SIR :-I have your letter of Xovember 13, 1915. submitting the following 

inquiry: 

"The two jury commissioners of Clark county, Ohio, began their dutie>· 
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as such commissioners in ~Iay, 1915. How should said jury commissioners 
be paid; under the provisions of section 3007, G. C., (105-106 0. L., 534) or 
under the provisions of section 3007, G. C. (103 0. L., 512) ?" 

In answer to your foregoing inquiry I must advise that in my opmton the 
only practical solution of the difficulty presented by the conflicting provisions in the 
sections named in your letter is to hold that said jury commissioners may be paid 
under the provisions .of the law in force at the date of their appointments, being 
section 3007, G. C., as found in 103 0. L., 512. 

The question involved here was fully considered in opinion Xo. 1029 to the 
Bureau of Inspection and Supervision of Public Offices, a copy of which I enclose 
herewith. 

I also desire to direct your attention in this ·connection to an opinion of my 
predecessor, Hon. T. S. Hogan, reported at page 1510 of the attorney general's 
report for the year 1914, in which opinion precisely the same question is consid­
ered in reference to the compensation to be paid to members of township boards 
of education, and the same conclusion reached as I announce in this opinion. 

I therefore conclude that jury commissioners, appointed in l\lay, 1915, may 
be compensated for services under the provisions of section 3007 as found in 103 
0. L., 512, until the expiration of their terms in May, 1916. 

1031. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

BOARD OF EDUCATION-WHEJ\' SUBSTANTIAL COMPLIANCE WITH 
SECTION 4740, G. C., BY VILLAGE BOARD OF EDUCATION EX­
El\IPTS SUCH BOARD FRO~I P A YI~G A SHARE OF DISTRICT 
SUPERil\TENDEXT'S SALARY-ACTIOl\ OF COUNTY BOARD OF 
EDUCATIOI\' Il\ ATTDIPTIXG TO RE-DISTRICT SO AS TO IN"­
CLUDE SAID VILLAGE SCHOOL DISTRICT WITHOUT EFFECT. 

Where the board of education of a village school district in July, 1915, certified 
to the board of educatiou of the couuty school district in which said village school 
district is located, that said village school district maintaius a first grade high school 
aud employs a superinteudent, and made application in writing to said count_\' board 
to be exempt from district supervision and to have said village school district 
continue as a separate district under the direct sup~rvision of the count:-,• super­
iuteudeut, such action was in substautial compliance with the requiremT?nts of 
section 4740. G. C., as ame11ded in 106 0 . .L, 439, aud the COllllty board COilllOt 
require said board of education of said village school district to pay a proportio110te 
share of the salary of the superinteudwt of the superz•ision district which said 
couuty board attempted to establish by its actio11 i11 Jzme. 1915, redistricti11g the 
schools of said cow1ty school district 1111der authority and in comp/iallce with the 
requirements of section 4738, G. C., as ammded in 104 0. L., 140, and which was 
inte11ded to illclude said village school district. 

CoLUMBt:S, OHIO, November 17, 1915. 

Ho:-~. EARL K. SoLETHER, Prosecutilzg AttomeJ', Bowliug Gree11, Ohio. 
DE.\R SJR :-1 n your letter under elate of October 21st you request my opinion 

as follows: 
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'"1 desire your opinion on a question arising under section 4740, G. C., 
as amended in 104 v. 141. 

'"\\" e have in this county the Bloomdale village school district which 
maintains a first grade high school and employs a superintendent as re­
quired in section 4740. In July, 1915, the board of education of the Bloom­
dale village school district, notified the county board of education in writing 
that they desired to be exempt from district supervision, and wished to 
constitute a separate district under the district supervision of the county 
superintendent. 

"In June, 1915, the county board of education acting under section 
4738, 104 v. 140, redistricted Wood county into supervision districts, and 
included the Bloomdale village school district in one of these supervision 
districts. 

"The county board of education have refused to consider the applica· 
tion of the Bloomdale village school district for a separate supervision 
district, and are insisting that this village board pay its share of the salary 
of the district superintendent. 

"The village board of education claim that by reason of their notice 
to the county board that they are not liable for any part of the district 
superintendent's salary. 

"Will you kindly give me an opinion as to the law involved in this 
matter?" 

1 n your letter of :\" ovember 13th you state that your county board of educa­
tion acted under provision of section 4738, G. C., as amended in 104 0. L., 140, 
when they redistricted the county school district in J nne of this year. Said section 
as amended and as then in force provided : 

"The county board of education shall within thirty days after organ­
izing divide the county school district into supervision districts, each to 
contain one or more village or rural school districts. The territory of 
such supervision districts shall be contiguous and compact. In the forma­
tion of the supervision districts consideration shall be given to the number 
of teachers employed, the amount of consolidation and centralization, the 
condition of the roads and general topography. The territory in the 
different districts shall be as nearly equal as practicable, and the number 
of teachers employed in any one supervision district shall not be less than 
twenty nor more than sixty. 

"The . county board of education shall, upon application of three· 
fourths of the presidents of the village and rural district boards of the 
county, redistrict the county into supervision districts." 

I assume, therefore, that said action was taken upon the application of three­
fourths of the presidents of the boards of education of the rural and village school 
districts within said county school district and that, in redistricting said county 
school district, the requirements of said statute were complied with. 

However, secti011 4738, G. C., as amended in 106 0. L., 396, provides a5 
follows: 

"The county board of education shall divide the county school district, 
any year, to take effect· the first day of the following September. into 
supervision districts, each to contain one or more village or rural school 
districts. The territory of such supervision districts shall be contiguous 

8 -Vol. lil-A. G. 
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and compact. In the formation of the supervision districts consideration 
shall be given to the number of teachers employed, the amount of con­
solidation and centralization, the condition of the roads and general topog­
raphy. The territory in the di"fferent districts shall be as nearly equal as 
practicable and the number of teachers employed in any one supervision 
district shall not be less than thirty. The county board of education shall, 
upon application of three-fourths of the presidents of the vilage and rural 
district boards of the county, redistrict the county into supervision districts. 
The county board of education may at their discretion require the county 
superintendent to personally supervise not to exceed forty teachers of the 
village or rural schools of the county. This shall supersede the necessity 
of the district supervision of these schools." 

In opinion X o. 463 of this department, a copy of which was enclosed in my 
letter to you under date of October 27, 1915, it was held that the above provisions 
of said section 4738, G. C., as amended in 106 0. L., are mandatory, and that when 
the act amending said section would become effective (August 27, 1915) it would 
be the duty of the county board of education to divide the county school district 
into proper supervision districts in accordance with the terms of said provisions. 
It follows, therefore, that unless the action of your county board of education, in 
redistricting said county school district, was taken in anticipation of the probable 
going . into effect of said section 4738, G. C., as amended in 106 0. L., and in 
compliance with the requirement of said amended statute that: 

''The number of teachers employed in any one supervision district 
shall not be less than thirty," 

the supervision districts resulting from said action of the county board of educa­
tion redistricting said county school district, are not Ia wfully established. 

In your letter of October 21st you refer to section 4740, G. C., as amended 
in 104 0. L., 141, which as in force prior to August 27, 1915, the elate when 
said section as amended in 106 0. L., 398, became effective, provided as follows: 

"Any village or rural district or union of school districts for super­
vision purposes which already employs a superintendent and which officially 
certifies by the clerk or clerks of the board of education on or before July 
20, 1914, that it will employ a superintendent who gives at least one-half of 
his time in supervision, shall upon application to the county board of 
education be continued as a separate supervision district So long as the 
superintendent receives a salary of at least one thousand dollars and 
continues to give one-half of his time to supervision work. Such districts 
shall receive such portion of state aid for the payment of the salary of the 
district superintendent as is based on the ratio of the number of teachers 
employed to forty, multiplied by the fraction which represents that fraction 
of the regular school day which the superintendent gives to supervision. 
The county superintendent shall make no nomit)ation of a district super­
intendent in such district until a vacancy in such superintendency occurs. 
After the first vacancy occurs in the superintendency of such a district all 
appointments shall be made on the nomination of the county superintendent 
in the manner provided in section 4739. A vacancy shall occur only when 
such superintendent resigns, dies or fails of re-election. 

"Any school district or districts, having less than twenty teachers, iso­
lated from the remainder of the county school district by supervision 
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districts provided for in this section shall be joined for supervisiOn pur­
poses to one or more of such supervision districts, but the superintendent 
or superintendents already employed in such supen·ision district or dis­
tricts shall be in charge of the enlarged supervision district or districts 
until a vacancy occurs." 

However, from your statement of facts it clearly appears that the board of 
education of Bloomdale village school district, in certifying to the county board of 
education in July, 1915, that said village school district maintains a first grade 
high school and employs a superintendent, and in notifying the county board of 
education in writing that they desired to be exempt from district supervision, and 
to have said village school district continued as a separate district under the direct 
supervision of the county superintendent, were attempting to comply with the 
provisions of said statute as amended in 106 0. L., 439, and as now in force, which 
are as follows: 

"Any village or rural school district or union of school districts for 
high school purposes which mantains a first grade high school and which 
employs a superintendent, shall upon application to the county board of 
education before September 10, 1915, or before June 1st of any year there­
after, be continued as a separate district under the direct supervision of 
the county superintendent. Such district shall continue to be under the 
direct supervision of the county superintendent until the board of education 
of such district by resolution shall petition to become a part of a super­
vision district of the county school district. Such superintendents shall 
perform all the duties prescribed by law for a district superintendent, hut 
shall teach such part of each day as the board of education of the district 
or districts may direct. Such districts shall receive no state aid for the 
payment of the salaries of their superintendents, and the salaries shall be 
paid by the boards employing such superintendents." 

In said opinion No. 463 careful consideration was given to the changes in 
section 4740, G. C., as amended in 104 0. L., 141, effected by the act of the 
general assembly amending said section as found in 106 0. L., 396, as well as to 
the changes made in said statute as amended in 106 0. L., 398, effected by the 
amendment to said statute as found in 106 0. L., 439. It was held in said opinion 
that in view of the changes effected by the last amendment to said statute, it was 
the intention of the general assembly that the amendment to said section as found 
in 106 0. L., 398, should never become effective. 

It was further held in said opinion that as to a village or rural school district, 
or union of school districts, for high school purposes which maintains a first grade 
high school and employs a superintendent, it makes no difference when the contract 
for the employment of the superintendent is maCie, because such a contract would 
be valid under section 4740 in any of its forms except that application for con­
tinuance as a supervision district should be made after said statute as last amended 
should become effective and prior to September 10, 1915. 

I am of the opinion, however, that the action of the board of education of 
Bloomdale village school district in July, 1915, in certifying to the county board of 
education that said village school district maintains a first grade high school and 
employs a superintendent, and in making application in writing to said county 
board to be exempt from district supervision and to have said village school 
district continued as a separate district under the direct supervision of the county 
superintendent, was a substantial compliance with the requirements of said section 
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4740, G. C., as amended in 106 0. L., 439, and as now in force, and that the 
request of the board of education of said village school district should have been 
granted by the county board. 

It follows, therefore, that the county board cannot require the board of 
education of said village school district to pay a proportionate share of the 
salary of the superintendent of the supervision district, which said county board 
attempted ·to establish by its action in June, 1915, and which was intended to 
include said village school district. Respectfully, 

1032. 

EDWARD C. TURNER, 
Attomey General. 

APPROVAL OF LEASES OF CAXAL AXD RESERVOIR LANDS 1\T 
NELSONVILLE, INDIA X LAKE AND XE\V ARK. 

CoLUMBUS, OHIO, Xovembcr 17, 1915. 

HoN. FRANK R. FAUVER, Superilltelldent of Public Works, Columbus, Ohio. 
DEAR SIR :-T have your communication of November 17, 1915, transmitting 

to me for examination the following leases of canal and reservoir lands: 

Valuation. 
Clifford Fling-Canal lands at Nelsonville ______________________ $1,000.00 
Harry C. l\fansfield-Reservoir lands at Indian Lake-----~------ 200.00 
C. L. l\lcLaughlin-Canal lands at X ewark_____________________ 1.000.00 

find these leases to be in regular form 
same with my approval endorsed thereon. 

1033. 

and am therefore, returnin;< the 
Respectfully, 

EDWARD C. TURNER, 
Attorney General. 

CASS HIGHWAY LAW-INTERPRETATIOX OF SECTION 6948, G. C.­
EXTRA WORK Il\ COXNECTIOX WITH UXIT PRICE COXTRACT. 

The provision of section 127 of the Cass highway law, section 6948, G. C., to 
the effect that no colltract shall be awarded for extra work at Oil)' price ill excess 
of the original contract tmit price for the same kind or class of work, if such there 
be, in connection with the original contract, applies only in those cases where the 
original contract was let on a unit price basis and where the estimate for the extra 
work is within such limits that the contract for the extra work may be and is let 
without advertisement and competitive bidding. 

CoLCMBt:S, OHIO, ~ovember 17; 1915. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR SIR :-This department is in receipt of a communication from .i\ir. 

Charles A. Groom of your office, under date of Xovember 5, 1915; in which ~Ir. 
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Groom inquires as to the proper construction to he placed upon the following 
language found in section l2i. of the Cass highway law, section 694R, G. C., to wit: 

hut no contract shall he awarded for such extra work at any 
price in excess of the original contract unit price for the same class or 
kind of work. if such there he, in connection with such contract." 

The following ts quoted from ~[ r. Groom's letter: 

''\Ve have an instance of extra work in connection with a contract and 
would like to know whether your department has decided whether the 
foregoing clause applies merely to the letting of a contract for extra 
work to the original contractor, or whether it prohibits the lettins of a 
contract for extra work tn any person whomsoe,•er, if the price for such 
extra work is in excess of the original unit price specified in the suc­
cessful hid. In the particular case I refer to the successful contractor 
refuses to do extra work at the unit price for grading on account of an 
unanticipated long haul and the language aho\·e quoted, apparently at 
least, prohibits contracting with any one for a greater price, and in this 
instance will prevent the completion of the work made necessary through 
change of grade of adjoining streets in a Yillage abutting on the impro\'e­
lllcnt." 

Section 12i of the Cass highway law. referred to hy ~~ r. Groom. reads a:; 
follows: 

''In case of an unforeseen contingency not contemplated by the con­
tract, allowance for extra work may he made by the county commissioners. 
hut they must tirst enter into a new contract in writin6 for such extra 
work. In all cases where the amount of the original contract price is less 
than ten thousand dollars, and the amount of the estim~te for such extra 
work exceeds five hundred dollars, the preceding sections relating to 
advertising for bids shall apply to the letting of contracts for such extra 
work. If the amount of the original contract price is ten thousand dollars 
or more, the preceding sections relating to ad\'ertising for bids shall apply 
to all cases where the estimate for such extra work exceeds fi\:e per cent. 
of the original contract price for such work. If the estimate for such 
extra work is less than five hundred dollars, in all cases where the amount 
of the original contract price is less than ten thousand dollars, or if the 
estimate for such extra work is less than five per cent. of the original 
contract price in all cases where the original contract price is ten thou­
sand dollars or more, the contract for such extra work may be let by the 
county commissioners at private contract without publication or notice, 
but no contract shall be awarded for such extra work at any price in 
excess of the original contract unit price for the same class or kind of 
work, if such there be, in connection with such contract. f n case of 
any new class or kind of work the county commissioners and contractor 
shall agree as to the price to be paid. The contractor shall submit his bid 
in writing, and if accepted by the commissioners they shall immediately 
enter their acceptance on the journal. The costs and expenses of such 
extra work shall he paid by the county commissioners out of any funds 
a\·ailable therefor, and the amount shall he charged to the cost of con­
struction of said improvement and apportioned as the ori~inal contract 
price for the said improvement." 
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It will be noted that under the provisions of the aboYe quoted section a coil­
tract for extra work may, under certain conditions, be let without · competiti\·e 
bidding, while under other conditions competitive bidding is required. The pro­
vision quoted by ~~ r. Groom to the effect that no contract shall be awarded for 
extra work in excess of the original contract unit price for the same class or 
kind of work, if such there be, in connection with such contract, is found in the 
sentence of the section in question relating to the letting of contracts for extra 
work without advertisement and was manifestly intended by the legislature to 
apply only in those cases in which it is permissible to let a contract for extra work 
without advertisement and the securing of competitive bids. This conclusion is 
supported not only by the language of the section in question, but also by the 
fact that the reason for such a rule does not exist where competitive bids are 
secured. 

It is therefore my opinion that in all those cases where adYertisement must 
he made and competitive bids secured for extra work on a road contract, the 
provision that the contract shall not be awarded for such extra work at any price 
in excess of the original contract unit price for the same class or k•ind of work. 
if such there be, in connection with the original contract, does not apply. It is 
only in those cases where the original.contract was let on a unit price basis and 
where the estimate for the extra work is within such limits that the contract for 
the extra work may be and is let without advertisement that the phrase referred 
to by ?vir. Groom has any application. and of course in such cases the unit price 
for the extra work cannot exceed the unit price for the same class or kind of 
work, if such there be, in connection with the original contract. 

1034. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

COUNTY BOARD OF EDUCATlON-RDIO:\STRAXCE AGAINST TRANS­
FER OF TERRITORY-TER~I .. QUALIFIED ELECTORS" FOR SUCH 
PURPOSE DOES XOT INCLUDE \VO:VIEX-SECTIOX 4692, G. C., COX­
STRUED-COUXTY BOARD MAY TRM\SFER PART OR ALL OF 
SCHOOL DISTRICT TO AN ADJOINTXG DISTRICT OF SA~IE COUXTY 
SCHOOL DISTRICT. 

The phrase .. qualified electors .. os fozmd ill that part of section 4692, G. C., 
as amended in 106 0. L., 397. relating to the filiug of a remo1zstrance against the 
transfer of territory bJ• the board of educatioll of the cowzty school district, does 
not include women. 

The comzty board of educatioll maJ;, ullder authority and ill compliance with 
all the requiremellts of said section 3692, G. C.. as amellded, transfer a part 'or all 
of a school district of the county school district to all adjoining district or districts 
of such county school district. 

CoLt:MBL'S, OHIO, Xovember 17, 1915. 

Ho:-~. HENRY \V. CHERRI:-IGTOX, Prosecutilzg Attorney, Gallipolis, Ohio. 
DEAR SIR :-T have your letter of November 8. 1915. which is as follows: 
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··During the summer of 1915, the county board of education trans­
ferred territory from Addison township county school district to Cheshire 
special county school district. The board of education of Addison town­
ship and Cheshire special district had previously failed to agree on the 
transfer, and the transfer was violently opposed by the board of education 
of Addison township, and in my opinion it is in fact inequitable. 

''After the county board by resolution made the transfer, a map was 
filed with the county auditor, and notice given as required by law. \\'ithin 
thirty days after the filing of the map with the county auditor, a remon­
strance was presented to the county board of education signed by four of 
the eight male electors residing in the territory sought to be transferred, 
and six of the eight women electors of that territory. \\'omen are entitled 
to vote for boards of education, sign petitions for nominations for mem­
bers of the board, and hold wme offices by election in school matters, and 
may have other rights as electors and tax payers in school affairs. 

"Does the phrase 'qualified electors,' as used in section 4692, G. C., 
(0. L. 106 v. 396) include women who are entitled to vote in school 
matters? .No resolution has been passed by the county board of education 
or the Cheshire special board as to division of funds as required by section 
4696, G. C. \Vhat is your opinion as to whether or not this transfer can 
be made under the facts submitted?" 

ln your letter of :\ovemher 13th you state that the transfer of territory 
above referred to was made on October 9, 1915. 

Section 4692, G. C., as amended in 100 0. L., 397, provides: 

"The county board of education may transfer a part or all of a school 
district of the county to an adjoining district or districts of the county 
school district. Such transfer shall not take effect until a map is filed 
with the auditor of the county in which the transferred territory is situated, 
showing the boundaries of the territory transferred, and a notice of such 
proposed transfer has been posted in three conspicuous places in the dis­
trict or districts proposed to be transferred, or printed in a paper of 
generpl circulation in said county, for ten days; nor shall such transfer 
take effect if a majority of the qualified electors residing in the territory 
to be transferred, shall, within thirty days after the filing of such map. 
tile with the county board of education a written remonstrance against 
such proposed transfer. If an entire district be transferred the board of 
education of such district is thereby abolished. or if a member of the 
board of education li\·es in a part of a school district transferred the 
member becomes a non-resident of the school district from which he was 
transferred and ceases to be a member of such board of education. The 
legal title of the property of the hoard of education shall become vested 
in the board of education of the school district to which such territory 
is trausfcrrecl. The county hoard of education is authorized to make an 
equitable division of the school funds of the transferred territory either 
in the treasury or in the course of collection. And also an equitable 
division of the indebtedness of the transferred territory." 

From your statement of facts it appears that on October 9, 1915, the board 
oi education of Gallia county school di,trict, acting under authority and in com­
pliance with the above provi~ions of the ~tatute. pas,ed a resolution tram.ferring 



2248 A.NNU A.L REPORT 

territory from Addison township rural school district to Cheshire rural school 
district within said county school district, filed a map with the county auditor and 
gave the notice of the proposed transfer as required by said statute. 

It further appears that within the thirty-day period prescribed by said statute, 
a written remonstrance against the proposed transfer was filed with the county 
board of education. You state that said remonstrance was signed ''by four of 
the eight male electors residing in the territory sought to be trans £erred, and six 
of the eight women electors of that territory." You first inquire whether the 
phrase "qualified electors" as found in section 4692, G. C., as above quoted, includes 
women. 

Section 4862, G. C., provides : 

"Every woman, born in the United States or who is the wife or 
daughter of a citizen of the United States, who is a\·er twenty-one years 
of age and possesses the necessary qualifications in regard to residence 
hereinafter provided for men shall be entitled to vote and to be voted for 
for member of the board of education and upon no other question." 

In view of the plain provision of section 4862, as above quoted, l am of the 
opinion that your first question must be answered in the negative. 1 t follows that 
inasmuch as the remonstrance in question was not signed by a majority of the 
qualified electors residing in the territory sought to be transferred, said rem on­
strance failed to comply with the requirement of said section 4692. G. C.. and was 
therefore without effect. 

\Vhile you state that the boards of education of the rural school districts in 
question failed to agree on the transfer of the territory referred to in your inquiry, 
that the transfer of territory was violently opposed by the board of education of 
Addison township rural school district, that in your opinion said transfer is in 
effect inequitable, and that no resolution has been passed by the county board of 
education or by the board of education of Cheshire rural school district, as to the 
division of funds, it must be observed that the provisions of section 4692, G. C., 
as amended in 106 0. L., 397, relating to the transfer of territory from a county 
school district to an a~ljoining exe111Pted village ~chool district or city school 
district, or to another county school district, and ha\·e nothing to do with a transfer 
of territory by the board of education of the county school district from one 
school district to another within said county school district. 

It follows therefore that the consent of the boards of education of the rural 
school districts in question to the transfer of the territory referred. to in your 
inquiry is not jurisdictional of the right of the county board of education to 
make such transfer, nor docs section 4692, G. C.. as amended. require that the 
board of education of Cheshire rural school district shall agree with the county 
board of education as to the division of funds. However, under provision of the 
latter part of section 4692, G. C., as amended, the county board of education has 
authority, when transferring territory from one school district to another within 
the county school district. to make an equitable division of the school funds of the 
transferred territory either in the treasury or in the course of collection, and also 
an equitable division of the indebtedness of the transferred territory. 

Inasmuch as your county boar;! of education has not as yet made such a 
division of funds or indebtedness, I am of the opinion that such action may still 
be t~ken by said county board and that the transfer of the territory referred to 

111 your inquiry will not he completed until such division of funds or indebtedness 
IS made. 

Replying to >·our secvncl yucstiou. l am of the opinion that upvn the facts stated 
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by you the proceedings of your county board of education have been legal, and that 
upon complying with the requirement of the latter part of said section 4692, G. C.. 
the transfer of the territory in question will he lawfully effected. 

1035. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COU~TY HIGH\\'AY SUPERTXTEXDEXT-OXE-FIFTH P:\RT OF S.-\L­
ARY TO BE PAID BY STATE-ST1\TE LIABLE FOR ITS PROPOR­
TTOX OF CO:\JPEXSATIOX OF .\SSJST,\XTS DlPLOYED U.:-\DER 
SECTIOX 1219, G. C.-A:'\Y APPROPRIATION FOR 1:'\TER-COUNTY 
HIGHWAY \VORK SHOULD BE DIVIDED EQUALLY BETWEEN 
COUXTIES-STATE'S PROPORTIOXATE SHARE OF SALARY OF 
EACH COUXTY HIGHWAY SUPERI:'\TE:'\DEXT SHOULD BE PAID 
FRO:\! A:\IOU~T APPORTIONED TO HIS COUXTY. 

The liability of the state lziglzway departme11/ for salaries for engineering 
work in each cowlly, is for tlze one-fifth part of the couu(\' highway superintende11t's 
salary and tlze state's proportion of tlze compensation of assistauts, superilllendents 
and inspectors e111ployed 1111der sectiou 1219, G. C. 

Any sum appropriated for inter-coun/J' lziglzwa_\' work should be equally dhoided 
between tlze cou11/ies of tlze stale, and the state's proportion of the salary of each 
co1111ty lziqhway superintendent should be paid frolll the amount apportioned to lzis 
COlllliJ'. 

COLUMBL'S, OHIO, Xovember 17, 1915. 

IToN. CLINTON CowEN, Siate Highway Collllllissioner, Colwnbus, 0/zio. 
DEAR SIR :-I have your communication of X ovember 10, 1915, 'which reads 

as follows: 

"Under date of September 24th this department outlined to the county 
highway superintendents throughout the state the sxstem it proposed to 
follow in operating under the Cass highway act. I quote you this letter 
in full : 

"'ln response to an inquiry from this department relati\·e to the 
method to be pursued in making payments to county highway superintend­
ents for services under the provisions of amended senate bill Xo. 125. an 
opinion has been received from the attorney general of Ohio to the effect 
that payment is to he made directly from the county treasury, and that the 
county treasury is to be reimbursed by warrant drawn by the state highway 
commissioner upon the treasury of the state of Ohio. l n accordance with 
this opinion, therefore, warrants will he forwarded monthly to your county 
treasurer in the sum of one·fi fth of your monthly salary as county highway 
superintendent, pro rated upon the basis of the amount of your yearly 
salary as computed hy your board of county commissioners. 

'''Experience in all phases of constructive work has proven conclu­
sively that the amount of the net return from an active investment ts 
proportionate to the check kept upon the overhead expense. As the tax 
levy of the state for road improvement is the investment of its people in 
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good roads, it is our joint duty to secure the greatest net return upon that 
investment. \\"ith this in mind, the state highway department maintains a 
record of each piece of work done under its supervision, showing all 
expenses incurred from the commencement of the preliminary survey to 
the payment of the final estimate to the contractor upon the completion of 
the work. This department will continue this system under the law re­
cently enacted and has determined upon the following plan of operation. 

" '\Vhile the salary of the county highway superintendent will be paid 
in the manner stated in the first paragraph of this letter, he will never­
theless submit a monthly payroll for each piece of state work being im­
proved under his supervision showing the number of days actually spent 
by him and his assistants on the work at the following rates per diem: 
with actual and necessary expenses: 

'''County highway superintendent or deputy ----------------------- $6.00 
"'Instrument men ------------------------------------------------ 3.50 
'' 'Rodmen, chainmen and flagmen --------------------------------- 2.50 
" 'Laborers -------------- ____ - ------------------ _____ ---------- ___ 2.00 

'''The total payroll will be regarded as engineering expense and the state's 
proportionate share charged against the county, but when an amount equal 
to one-fifth of the county highway superintendent's salary has been charged 
against the county in the above manner, after such time the state and 
county will proportionately share such expense at the same per diem rates. 

·' 'The provisions of section 1219 of the General Code of Ohio, are to 
he remembered in the appointment of necessary assistants on state ,,·ork. 

"'vVith best wishes for a successful administration, I remain,' 
"The above letter was supplemented under date of O~tober 12th. by 

the following letter, sent to all county highway superintendents: 
" 'Kindly refer to your letter under date of September 24th, in which 

we outlined the method of making up payrolls, the rates per diem, etc., 
of state work. 

"'It is to be understood that the rates per clay designated in our letter 
are the maximum rates allowed by this department, the minimum rate for 
each position being determined by you in the exercise of sound judgment 
as a representative of the state highway department.' 

"This system was adopted with a view towards securing value receive<! 
for the state's proportion of the salaries of county highway superintendents 
and for the purposes which our letter of September 24th patently indicates. 

"J respectfully request an opinion from your office as to whether or 
not there are any legal difficulties in the path of such a system of account­
ing and use of the state's proportionate share of the salaries of the county 
highway superintendents as indicated in our letters. 

"I also respectfully request an opinion from you on the following 
question: 

"Ts the state to divide the total sum available for the construction, 
improvement, maintenance and repair of inter-county highways by the 
number of counties in the state, thus arri,·ing at the amount due each 
county, and then deduct from such county's proportion the state's share 
of the salary of its county highway superintendent, or is the total of the 
state's share of the salaries of all county highway superintendents to be 
deducted from the total amount available for the construction, improve­
ment, maintenance and repair of inter-county highways and an equal divi­
sion then made among the 88 counties in the state?" 
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Your tirst inquiry ill\·olves a consideration of sections 138, 139 and 212 of the 
Cass highway law, being sections 7181, 7182 and 1219, G. C. 

Before referring to the provisions found in the above mentioned sections, it 
will be well to attempt a concise statement of the plan which your department 
has proposed to follow relath·e to the matter co\·ered by your inquiry. Pursuant 
to opinion X o. 844 of this department, rendered to the bureau of inspection and 
supervision of public offices, on September 20, 1915, it is your plan to make pay­
ment monthly to the several counties of the state of stuns equal to one-fifth of the 
monthly salary of the county highway superintendents of the various counties. 
It is further proposed by you to require the county highway superintendent to 
submit a monthly payroll and to include therein his own time spent upon state 
work, making a charge therefor at the rate of $6.00 per day. The entire monthly 
payroll is to be paid by the county, under the plan proposed by you, until an amount 
equal to one-fifth of the county highway superintendent's salary, being the amount 
of his salary paid by the state, has been charged against the county, after which 
time the plan suggested provides for the state and county sharing proportionately 
in the payment of such payroll. You state that this system was adopted with the 
view of securing value received for the state's proportion of the salaries of county 
highway superintendents and also in order to keep accounts of the total engineering 
expenses upon all· state work. I can readily understand the motives which have 
led you to propose this arrangement and the possible abuses which you seek to 
avoid, but am of the opinion that the plan is not authorized by the pertinent 
provisions of the Cass highway law, and that other methods will have to be devised 
by you in order to accomplish the result which you seek to obtain. 

Under sections 138 and 139 of the Cass highway law, the county highway 
superintendent is given an annual salary, and no place in the act is there any 
provision for compensating him upon a per diem basis. The salary of the county 
highway superintendent varies in the different counties of the state, being dependent 
upon their population and the mileage of their roads, and I understand that the 
compensation received by county highway superintendents under the law will, in 
some counties, fall below $6.00 per day, while in other counties it will be substan­
tially in excess of that amount. T n those counties in which the county highway 
superintendent is designated to have charge of the highways, bridges and culverts 
under the control of the state, and therefore receives the full salary fixed by 
section 138 of the Cass highway law, it is provided that one-fifth of his salary 
shall be paid by the state but, as pointed out in the opinion referred to above, this 
one-fifth of the county highway superintendent's salary is paid by the state to the 
counties by way of reimbursement, inasmuch as it is provided that his compensation 
shall be paid to him out of the county treasury. 

Under section 212 of the act, the county highway superintendent, with the 
approval of the chief highway engine_er, may employ assistants in the preparation 
of plans, and superintendents and inspectors on construction work. This section 
further provides that the expense of plans and surveys shall be equally divided 
between the state and county, and that the expense of supervision and inspection 
shall be apportioned on the same basis as the cost of construction. It therefore 
follows that at the end of every month there will be due and owing from your 
department to the county in which the highway superintendent has been designated 
to have charge of state work a sum equal to one-fifth of the highway superintend­
ent's salary for the month. In case the county highway superintendent, with the 
approval of the chief highway engineer, has employed assistants in the preparation 
of plans, one-half of the payroll for 'uch assistants will have to he met by your 
department and the other half hy the county. In case the county highway ~upcr­
intcntlcnt, with the approval of the chief highway engineer, has during the month 
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employed superintendents and inspectors on state work, the payroll for such super­
intendents and inspectors will be the obligation of the state highway department 
and the county, to be met in the same proportion as that· pre,·iously agreed upon 
for the cost of construction. In other words, if the state and county have agreed 
to meet in equal proportions the cost of construction, then the payroll of super­
intendents and inspectors employed on construction work is to be met bv the state 
and county, share and share alike. • 

The manifest object of the arrangement suggested by you is to insure that 
the county highway superintendent will, each month, spend such time upon state 
work as that his compensation for such time,. figured on the arbitrary basis of $6.00 
per day, will equal the fifth part of his salary paid by the state. In ·other words, 
you are seeking to avoid an increase of overhead expenses in your department by 
prescribing a system which is designed to secure from the county highway super­
intendent each month such attention to state work as could be secured by an 
expenditure of the fifth part of his salary at the rate of $6.00 per day. While this 
purpose is a laudable one. the machinery for carrying it into effect is not provided 
by the Cass highway law, and indeed the plan suggested by you runs counter to the 
provisions of that act, and would in many instances produce a division of the cost 
of engineering between the state and the several counties different from that con­
templated by the Cass highway law. 

As an illustration let it be assumed that in a given county the salary of the 
county highway superintendent is $3,000.00 per year, and that the payroll of assist­
ants, inspectors and superintendents employed under section 212 of the Cass high· 
way law is $100.00 per month or $1,200.00 for the entire year, and that the facts 
require an equal division of this latter payroll between the state and the county. 
Let it be further assumed that the county highway superintendent devotes five 
days of each month to state work. that being approximately one-fifth of his time. 
Under the provisions of the Cass highway law, above quoted, the obligation of the 
state highway department for salaries for engineering work in such county during 
the year would consist of two items, one of $600.00, being one-fifth of the highway 
superintendent's salary, and the other of $600.00 being one-half the payroll of 
assistants, superintendents and inspectors, a total of $1,200.00. Under the plan 
suggested by you you would charge the county with $600.00 at the beginning of the 
year and credit the county at the end of each month thereafter with $65.00, being 
one-half the payroll for assistants and one-half of the county highway superin­
tendent's per diem of $30.00. At the end of the ninth month the total credits to 
the county would amount to $585.00. At the end of the tenth month the county would 
be credited with the remaining $15.00 and your department would pay $50.00, being 
one-half of the payroll for assistants, superintendents and inspectors for that 
month. At the end of the eleventh and twelfth months your department would pay 
one-half of the payroll referred to above, making a total expenditure for that 
purpose during the two months of $100.00, and would pay to the county one-half 
of the county highway superintendent's per diem allowance for the two months, or 
a total of $30.00. A monthly payment of $50.00, making a total for the year of 
$600.00, being an amount equal to one-fifth of the county highway superintendent's 
salary, would also be paid by your department to the county. By adding together 
the above items, it will be seen that whereas under the assumed· facts the state 
highway department should, under the statutes, expend $1,200.00 for salaries for 
engineering work in the county in question, yet under the plan suggested by you 
its expenditure would be limited to $780.00, even though under the assumed facts 
the county highway superintendent devoted practically one-fifth of his time tu 
state work. I therefore advise that no effort be made to carry out the plan sug­
gested by you and that payment of the state's portion of the salaries of county 
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highway superintendents and assistants and inspectors be made in accordance with 
the ouggestions herein contained. If any county highway superintendent should 
evince a disposition to neglect state work and to endeavor to cast the state work 
within his county upon assistants, one remedy for such a situation is suggested 
by the provision of section 212, to the effect that assistants, superintendents and 
inspectors on state work may be employed by the county highway superintendent 
only upon the approval of the chief highway engineer. Should the remedy sug­
gested by the above provision prove inadequate, and should the neglect of a county 
highway superintendent in charge of state work be continued in defiance of the 
request and instructions of your department, ample remedy is provided by the 
provision of section 142 of the Cass highway law, section i185, G. C., to the effect 
that if in the opinion of the state highway commissioner the county surveyor of 
any county neglects to perform his duties as county highway superintendent, the 
state highway commissioner shall file a written statement with the commissioners 
of such county, stating that in his judgment such surveyor has neglected to per­
form his duties as county highway superintendent, and upon the filing of such 
statement with the county ·commissioners the state highway commissioner may 
terminate the connection of the county highway superintendent with state work 
and designate some other engineer to have charge of the construction, improve· 
ment, maintenance and repair of the roads within the county under the control of 
the state. 

The provisions of the Cass highway law also afford ample authbrity for you 
to obtain full and complete information as to the activities of the county highway 
superintendent and as to the amount of time employed by him upon state work. 
Under section 145 of the. act, the county i1ighway superintendent is required to 
make reports from time to time to the state highway commissioner in respect to 
such matters, as may be specified by the latter. Under this provision you have 
full authority to require the county highway superintendent to make a monthly 
report to you, showing the exact amount of time devoted by him to state work 
within his county. \Vhile the Cass highway law does not definitely fix the propor­
tion of his time which the county highway superintendent must devote to state 
work, yet it is manifest from a cons_ideration of the entire act that it ,,was the 
intention of the legislature that the county highway superintendent, when desig­
nated to have charge of state work, should de\'Ote thereto all the time required 
for the proper handling of state work, having due regard to the rights of the 
county and townships. It is therefore apparent that a county highway super­
intendent, designated to have charge of state work, would be guilty of neglect to 
perform his duties within the meaning of section 142 of the act, if he did not 
each month devote to any state work on hand such time as might be required 
therefor, having due regard to the rights of his county and of the several town­
ships thereof. 

\Vhile unable to ~anction the plan suggested by you, I am m full sympathy 
with the purposes you seek to accomplish and am confident that the provisions of 
sections 212 and 142 of the act referred to above, will enable you to secure value 
received for the outlay by the state necessary to meet the one-fifth part of the 
salaries of county highway superintendents. 

Coming now to consider the second inquiry contained in your communication, 
your attention is directed to opinion Xo. 84i, of this department, rendered to the 
bureau of inspection and supervision of public offices, on September 21, 1915, a copy 
of which has been forwarded to you, in which it was held that moneys appropriated 
hy the legislature for the construction, improvement, maintenance and repair of 
inter-county highways and equally divided among the counties of the state in 
accordance with the provh.ions of section 214 of the Cass highway law, section 
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1221, G. C., are available for the payment of the state's portion of the salaries of 
county highway superintendents for the reason that the state's portion of such 
salaries is to be regarded as a part of the cost and expense of construction, im­
provement, maintenance and repair. In accordance with that opinion and with the 
provision of section 214 of the Cass highway law therein quoted, it is my opinion 
that any sum appropriated for the construction, improvement, maintenance and 
repair of inter-county highways should be divided into 88 equal parts, corresponding 
to the number of counties in the state, and that the state's proportion of the 
salary of each county highway superintendent should be paid from the amount 
apportioned to that county as above suggested. To follow the other course and 
to pay the total of the state's share of the salaries of all county highway super­
intendents out of the total amount appropriated for inter-county highway con­
struction, improvement, maintenance and repair before making an equal division 
among the counties of the state, would be to violate the statutory provision requir.­
ing that inter-county highway funds be equally divided among the counties of the 
state, for the reason that the salaries of county highway superintendents vary in 
the several counties and it is possible, under the law, that in some counties no 
part of the salary of the county highway superintendents will be paid by the state 
for the reason that such county highway superintendents will not be designated to 
have charge of state work or will be removed from their control over the same. 

1036. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

LIMA STATE HOSPITAL-COMMITMENT OF PERSOi\'"S ACCUSED OF 
CRIME FOUND BY GRAND JURY TO BE INSANE BEFORE INDICT­
l\IEJ\T AND REPORTED TO COMMO~ PLEAS COURT, MAY BE 
MADE BY SECTION 13577, G. C.-CASE NEED NOT PASS THROUGH 
PROBATE COURT. 

Commitment to the Lima State Hospital of persons accused of crime found 
by the grand jury to be insane before indictment and reported to the common 
pleas court may be made under provisions of section 13577, G. C., without certifyi11g 
matter to probate court as in other cases. 

CoLuMBus, 0Hro, November 19, .1915. 

DR. CHARLES H. CLARK, Superinte11dent, Lima. State Has pita/, Lima, Ohio. 
DEAR DoCTOR :-Permit me to reply to your request for an opinion as to the 

regularity of the commitment of one Steve Kohler to the Lima State Hospital, 
which is as follows: 

"I desire an opinion from your office as to the legality of the com­
mitment of one Steve Kohler from Ashtabula county. This man was 
arrested on the charge of burglary and indicted by the grand jury. During 
the investigation of the grand jury they found the accused to be insane 
and certified their findings to the common pleas court. The common pleas 
court then impaneled a jury imd the aq;used was given a trial to determine 
his mental status. The jury returned a verdict of insanity. A copy of 
the journal entry in this case, together with copy of ¢e findjngs of the 
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grand jury, were furnished me on admission of patient to this hospital. 
The case was not certified to the probate court and no further proceedings 
were held. 

"Personally, I believe that the commitment was irregular and not in 
strict accordance with the statutes governing the proceedings for insane 
criminals. Enclosed you will find the following copies: 

"Certified copy of the journal entry. 
"Findings of the grand jury. 
"Copy of my letter to the prosecuting attorney and his reply to the 

same. 
"'An early opinion would be greatly appreciated." 

With your letter you enclosed copy of the journal entry finding the prisoner 
insane by the jury impaneled under the provisions of section 13577 of the General 
Code; copy of the findings of the grand jury declaring the prisoner insane and 
reporting said finding to the common pleas court of Ashtabula county; in addition 
to copies of correspondence between the prosecuting attorney of Ashtabula county 
and yourself. 

Section 13577 of the General Code, which prescribes the proper procedure in 
connection with the disposition of a case wherein the accused is found to be insane 
before indictment, is as follows: 

"If a grand jury upon investigation of a person accused of crime finds 
such person to be insane, it shall report such findings to the court of 
common pleas. Such court shall order a jury to be impaneled to try 
whether or not the accused is sane at the time of such impaneling, and such 
court and jury shall proceed in a like manner as provided by law when the 
question of the sanitay of a person indicted for an offense is raised at any 
time before sentence. If such person is then found to be insane, he shall 
be committed to the Lima State Hospital until restored to reason. This 
section shall not be in force. and effect until the Lima State Hospital is 
ready for the reception of inmates as certified to the courts by the governor 
and secretary of state." 

ft will be noted that the section, among other things, provides that: 

"such court and jury shall proceed in a like manner as provided by law 
when the question of the sanity of a person indicted for an offense is 
raised at any time before sentence." 

In the case of a ·verdict of insanity rendered by a jury on the trial of a person 
indicted, and before trial on the indictment, it is provided in section 13610 of 
the General Code, that proceedings shall be had as follows: 

'"* * * If the jury find him to be not sane, that fact shall be 
certified by the clerk to the probate court, and the accused, until restored 
to reason, shall be dealt with by such court as upon request had. If he is 

·discharged, the bond given for his support and safe-keeping shall contain a 
condition that, when restored to reason, he shall answer to the offense 
charged in the indictment, or of which he has been convicted, at the next 
term of the court thereafter and abide the order of such court." 

A reading of section 13610 of the General Code, supra, will show that ~t 
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purpose of certifying the case to the probate court as provided is that the court 
may exercise its discretion as to .the disposition of the prisoner, whereas in section 
13577 of the General Code, supra, it is specifically provided that: 

"if such person is then found to be insane he shall be committed to the 
Lima State Hospital until restored to reason." 

Section 13577 of the General Code, supra, under its terms provides that it shall 
not be in force until a certificate has been made to the courts by the governor 
and secretary of state that the Lima State Hospital is ready for the reception of 
inmates. Such certificate having been made under date of October 1, 1915, the 
section is in full force and effect. 

Among the provisions of section 10492 of the General Code, is to be found the 
following: 

"Except as hereinafter provided, the probate court shall have exclu­
sive jurisdiction: * * * 

"6. To make inquests respecting lunatics, insane persons, idots, deaf 
and dumb persons, subject by law to guardianship. * * *" 

In the case of State ex rei. Palmer v. South, sheriff, decided in the Clinton 
county common pleas court, in 1898, to be found OIL page 442 of volume VII of 
the Ohio Nisi Prius Reports, it was held that where a person is indicted for crime 
the court has no jurisdiction to entertain an application for lunacy inquest over 
him before trial, that his sanity can only be determined by a jury in the common 
pleas court as provided by statute. This was a case wherein Palmer, who had 
been indicted for forgery, was brought before the probate court after indictment, 
adjudged insane by the court and the sheriff commanded to convey Palmer to the 
Athens State Hospital, and upon the refusal of the sheriff to convey the prisoner 
on the ground that he, the sheriff, was answerable to the common pleas court for 
the body of Palmer to answer for forgery, mandamus proceedings were instituted 
to compel the sheriff to carry out the mandate of the probate court; this the court 
refused to do, holding that the statutes provided that where a person is alleged to 
be insane and under indictment for a criminal charge he can have his sanity 
investigated by a jury in the common pleas court rather than in the usual manner 
in the probate court. 

The same principle applies when a person is bound over to a commot1 pleas 
court and whose case is to be consider-ed by the grand jury, so that the question 
as to whether or not the probate court would have jurisdiction before the indict­
ment by the grand jury would rest upon the same reasoning as the Palmer case, 
above referred to. 

The provisions of law relating to the holding of. an inquest in the probate court 
are to safeguard the liberty of persons so that they may not be committed to an 
institution without due process of law. The proceedings in the common pleas 
court as provided for in section 13577 of the General Code, supra, are formal and 
include the finding of a court and jury and when, after such procedure has been 
followed, a verdict of insanity has been rendered and commitment to the Lima 
State Hospital ordered there is no cause to complain that the rights of the per~on 
affected hav~ in any manner been invaded. 

While, under the provisions of section 13610 of the General Code, as stated 
above, some action is necessary by the probate court after the finding of the jut y 
that the person is insane, such action is wholly unnecessary and unauthorized 
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under the pro,·isions of section 13577 of the General Code, supra, by reason oi th.: 
fact that the statute expressly provides that when under its provisions the per,.:u,J 
is found insane he shall be committed to the Lima State Hospital. 

It is my opinion therefore that the proceedings in the case of Steve Kvhler 
in Ashtabula county common pleas court were regular, and that it is unnecc;sary 
to have the case pass through probate court for commitment. 

1037. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

BOARD OF EDUCATION OF RURAL SCHOOL DISTRICT IS REQUIRED 
TO PAY TUITION OF PUPIL WHO ATTENDS HIGH SCHOOL :MAIN­
TAINED IN AN ADJOINIXG DISTRICT WHEN PUPIL HAS BEEN 
CERTIFIED AS ELIGIBLE FOR SUCH WORK-LOCAL BOARD MAIN­
T AIXS A COURSE OF STUDY EQUIVALENT TO FIRST YEAR OF 
HIGH SCHOOL AND PUPIL C0~1PLETES COURSE AND IS THEN 
CERTIFIED. 

The board of education of a rural school district, which maintains a school 
in which a course ·of study equivalent to the work in the first 3•ear of a high 
school is offered, may, under provision of section 7747, G. C., as amended 104 
0. L., 125, be required to pay the tuition of a pupil residiug in said district who 
attends a high school maintained by the boa1·d of education of an adjoiuiug school 
district, and who, having completed the course prescribed for the first 'J'car in 
said high school, has been certified as eligible for the second year's work. 

CoLUMBUS, OHio, November 19, 1915. 

lioN. C. H. Ct:RTISS, Prosecuthzg Attonze:y, Raveul!a, Ohio. 
DEAR SIR :-In your letter of November lOth yon request my opinion on a 

· question which may be stated as follows: 

::\1 ay the board of education of X elson township rural school district 
in Portage county, which maintains a school in which a course of study 
equivalent to the work in the first year of a high school is offered, be 
required to pay the tuition of a pupil residing in said district who attends 
a high school maintained by the board of education of the adjoining village 
school district of Garrettsville, in said county, and who, having completed 
the course prescribed for the first year in said high school. has been 
certified as eligible for the second year's work? 

I do not deem it necessary to quote the various provisions of the statutes 
respectively defining an elementary school and a high school and the different 
g-rades of high schools having statutory recognition. 

It is sufficient to observe that under provision of section 7655, G. C., high 
schools of a less grade than the third grade high schools defined by provisions of 
section 7654, G. C., "shall be denominated as elementary schools." 

Section 7654, G. C., provides that a high school of the third grade shalt cover 
a period of not less than two years of not less than twenty-eight weeks each, in 
which not less than eight courses of study are required for graduation. 
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It is evident that the school in Nelson township rural school district, referred 
to in your inquiry, being a school of less grade than a third grade high school, as 
defined by section 7654, G, C., is an elementary school within the meaning of 
section 7655, G. C. 

It follows, therefore, that in so far as the payment of the tuition of the pupil 
in question is concerned, the board of education of said rural school district is 
governed by that part .of section 7747, G. C., as amended in 104 Ohio Laws, 125, 
which provides: 

.. The tuition of pupils who are eligible for admission to high school 
and who reside in rural districts, in which no high school is maintained, 
shall be paid by the board of education of the school 'district in which 
they have legal school residence, ·such tuition to be computed by the 
month. No more shall be charged per capita than the amount ascertained 
by dividing the total expenses of conducting the high school of the district 
attended, exclusive of permanent improvements and repair, by the average 
monthly enrollment in the high school of the district." 

The above provision of the statute makes it the duty of the board of educa­
tion of said rural school district to pay the tuition of the pupil referred to in 
your inquiry residing in said district and attending the GarrettsYille village high 
school. 

I am of the opinion, therefore, that your question must be answered 111 thf! 
affirmati\·e. 

1038. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

l,IECHA.l\ICS' LIENS-CANNOT BE PERFECTED AGAINST STATE 
FUNDS DUE CONTRACTORS ENGAGED IN CONSTRUCTJO:\ WORK 
OF ~TATE. 

Inasmuch as the state can11ot be sued, mechanics' liens cannot be perfected 
against funds in the hands of the state, and due or to become due to contractors 
c11gaged in the construction of state work. 

CoLUMBUS, OHIO, November 19, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of November 5, 1915, enclosing a copy 

of a letter received by your department from :\1essrs. Hayes & Hayes, attorneys­
at-law, of Wilmington, Ohio. In their letter they state that they enclose eleven 
notices of mechanics' liens asserted against The Ironton Transfer & Storage Com­
pany. They further state that these several liens are asserted against all payments 
due or unpaid and owing to The Ironton Transfer & Storage Company, by reason 
of or growing out of the contract for the building of a state road in Warren 
county. You state in your communication that these liens which it is sought to 
assert grow out of the furnishing of teams, wagons and drivers for hauling 
material on an improvement being constructed by The Ironton Transfer & Storage 
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Company under contract with the state highway department, and request my 
opinion as to what action, if any, may properly be taken by you in the premises. 

Replying to your inquiry, I beg leave to direct your attention to opinion Xo. 
16 of this department, rendered by me to the Ohio Board of Administration on 
January 19, 1915, a copy of which opinion is herewith enclosed. In the opinion in 
question it was held that inasmuch as the state cannot be sued, mechanics' liens 
cannot be perfected against funds in the hands of the state and due or to become 
due to contractors engaged in the construction of state work. The following is 
quoted from the opinion to the Ohio Board of Administration: 

"Inasmuch as a suit may not be brought against the state for the 
et;forcement of a mechanics' lien, there is no method by which a court can 
decree its enforcement, and in the absence of a law to enforce the same, 
the auditor of state cannot recognize this lien." 

In view of the above, I advise you that there is nothing which you can do 
towards affording relief to the creditors of The Ironton Transfer & Storage Com­
pany, and that you cannot recognize the liens asserted in favor of these creditors. 

1039. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

AMENDED SENATE BILL NO. 49, 106 0. L., 499-SALE OF REAL ESTATE 
UNDER THIS ACT BY SUPERINTENDENT OF PUBLIC WORKS TO 
CITY OF TOLEDO-APPROVAL OF SALE BY GOVERNOR AND AT· 
TORNEY GENERAL-AUDITOR OF STATE REQUIRED TO DRAFT 
CONVEYANCE. . 

A sale of land to the city of Toledo under amended senate bill No. 49, 106 
0. L., 499, is to be made by the superintendent of public works. While the sale 
is subject to the approval of the governor and attorney general, they are not to 
join in making the same. 

The auditor of state is required to draft conveyance of real estate sold on 
behalf of the state. . 

CoLUMBUS, OHIO, November 22, 1915. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SrR :-I have your communication of November 6, 1915, which reads as 

follows: 

"Herewith I transmit resolutions preliminary to carrying out the ex­
change of land between the state of Ohio and the city of Toledo, as pro­
vided for in the act of the general assembly of Ohio, passed May 27, 1915, 
(105 and 106 0. L., page 499). 

"You have before you a deed and abstract conveying certain lands to 
the state of Ohio. The resolution herewith enclosed together with the 
deed which I herewith submit to you, for approval as to form, is intfnded 
to carry out the state's part of the contract entered into between the state 
board of public works and the city of Toledo, dated December 14, 1912." 
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It should be noted that the deed from the city of Toledo to the state of Ohio, 
together with abstract of title covering the property connyed by said deed, have 
been submitted to this department and that the same were ~pproved by me in 
opinion X o. 1016, rendered to you on X ovember 12, 1915. 

Under the terms of amended senate bill No. 49, found in 106 0. L., 499, the 
consideration for the deed from the city of Toledo to the state of Ohio is to be 
the transfer by the state to the city of Toledo of certain real estate described in 
the act in question, and the proceeding which you now seek to carry out is the 
consummation of the sale by the state to the city and the execution of the proper 
deed. For that purpose you have used a form of proceeding previously approved 
by this department where lands were sold by you. together with the governor and 
attorney general, this proceeding being autho.rized by section 13971 of the Appendix. 
to the General Code of Ohio. That section required the governor and attorney 
general, in certain instances, to join in making the sale, whereas amended senate 
bill X o. 49, 106 0. L., 499, now under consideration, provides that the superin­
tendent of public works shall make the sale and that the sale shall be approved 
by the governor and attorney general. I therefore suggest that the expression 
"join with me in selling" be stricken out of the third paragraph of the document 
which you have submitted in duplicate, and which you style a record of proceeding, 
and that. in place .of said expression "join with me in selling" there be substituted 
the expression "approve of the sale by me of." ] n view of the above, there will 
be no necessity for the adoption of a resolution by the governor, superintendent of 
public works and attorney general, and 1 suggest that the form of resol{ltion which 
you have attached to your record of proceedings l;e detached therefrom, and that 
the fo,llowing be endorsed at the end of your record of proceedings: 

I hereby approve of the sale by the superintendent of public works to 
the city of Toledo of the real estate described in the foregoing record of 
proceedings of the department of public works. 
l)ated ______________ _ 

Governor of Ohio. 
l)ated ______________ _ 

Attorney General of Ohio. 

Upon the return to you of your record of proceedings, with the written 
approval· of the governor and attorney general, you should add thereto the follow­
ing entry: 

OFFICE OF THE SUPERINTENl)EXT OF PUBLIC WORKS. 

CoLuMst:s, 0Hro, ____________________ 1915. 

The sale to the city of Toledo of the real estate described in the 
foregoing record of proceedings having been approved by the governor 
and attorney general, I have this day sold said real estate to the city of 
Toledo. 

Superintendent of Public Works. 

note that you attach to your communication a form of deed. The first para­
graph of this deed is open to the same objection as the record of proceedings, and 
instead of reciting a sale by the governor, attorney general and superintendent of 
public works, should recite a sale by the superintendent of public works with the 
approval of the governor and attorney general. 
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I deem it proper, howe\·er, in thi' connection, to call your attention to the 
pro\·ision of ~ection ~523 of the General Code of Ohio, to the effect that a con­
veyance of real estate or any interest therein sold on behalf of the state in pur­
suance of law, shall be drafted by the auditor of state. I therefore suggest the 
advisability of requesting the auditor of state to prepare the cmweyance for execu­
tion by the governor. 

For the reasons above stated, I am returning the record of proceedings without 
my appro\·al, but will be glad to approve the same when you ha\·e complied with 
the suggestions herein made. 

1040. 

Respectfully, 
EDWA~D C. TuRNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF BOXDS FOR CITY OF 
CONXEAUT, OHIO. 

CoLUMBC'S, OHIO, ::\ ovember 24, 1915. 

Industrial Counuissiou of Ohio, Columbus, Ohio. 
GEXTLEMEN :-IX RE :-Bonds of the city of Conneaut, Ohio, in the 

sum of $31,320.00, dated November 1, 1915, being thirty bonds of $1,000 
each, three falling due each year from November 1, 1916, to and including 
November 1, 1925, and one bond of $1,320, falling due on November 1, 1925. 

l have examined the transcript of the above mentioned bonds submitted by 
the city auditor relative to the proceedings of council and other officers of said 
city, and find that the purpose for which said bonds are issued is authorized by 
law; that the proceedings of said city council and other officers relative thereto 
have been regular and in conformity to statutory requirements; that the amount 
of said bonds and the tax levy which will he necessary to pay the interest thereon 
and create a siqking fund for their redemption when due exceeds no statutory 
limitation. 

I have examined the first twenty-nine bonds of $1,000 each of the issue above 
described, which have been delivered to the treasurer of state, and find that the 
same are properly drawn and executed. The absence of the two remaining bonds, 
viz.: No. 30 for the sum of $1,000. and ~o. 31 for the sum of $1,320, is due to 
the fact that a portion of the assessment levy for the improvement of said streets 
has been paid to the treasurer of the city of Conneaut, and the necessity for the 
issuance of said bonds no longer exists, and it is the. intention of the city officers 
to deliver only the first twenty-nine bdnds. 

I therefore certify that the twenty-nine bonds in the hands of the treasurer 
of state constitute valid obligations of the city of Conneaut, and I approve the 
purchase of the same. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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1041. 

APPROVAL OF LEASES OF CAXAL LAXDS :\EAR BASIL AND RESER­
VOIR LAl\DS AT INDIA:\ LAKE, OHIO .. 

CoLt;MBus, 0Hro, 1\ovember 26, 1915. 

HoN. FRANK R. FAUVER, Superiutcudeut of Public l'Vorks, Columbus, Ohio. 
DEAR SIR :-I have your communication of 1\ ovember 12, 1915, transmitting 

to me for examination the following leases of canal and reservoir lands: 

E. E. Kumler, Ohio canal lands near Basil, valuation _____________ $100.00 
E. E. Rex, lands at Indian Lake, valuation ___________________ ... __ 200.00 

I find these leases to be in regular forfn, and am therefore returning the 
same with my approval endorsed on the triplicate copies thereof. 

1042. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

ABSTRACT OF TITLE AND DEED OF REAL ESTATE TO BE PUR­
CHASED FOR MANSFIELD REFORMATORY-APPROPRIATION TO 
PURCHASE H. L. PEEKE LAND. 

CoLUMBus, OHIO, November 26, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-In house bill No. 721, making sundry appropriations ( 106 0. L., 

834), there appears the following appropriation: (Page 840.) 

"To purchase H. L. Peeke 9·13/100 acres of land for the uses and 
purposes of the Mansfield reformatory, $2,000.00." 

In section 2 of said appropriation bill it is provided that the moneys so appro­
priated shall be paid upon the approval of a special auditing committee consisting 
of the budget commissioner, the attorney general, the auditor of state, the chairman 
of the finance committee of the senate and the chairman of the finance committee 
of the house of representatives. 

Upon examination of the records of the committee constituted as above, 
I find the following entry: 

"It was moved by Mr. Ballard, seconded by Mr. Wise, that for the 
sum of $2,000.00 to be paid to H. L. Peeke for 9-13/100 acres of land, the 
auditor of state be authorized to issue his warrant when the title to said 
property has been approved by the atto'rney general and deed delivered to 
the auditor of state; all members. voting aye." 

Mr. H. L. Peeke has submitted to this department an abstract of title to the 
premises in question, as well as a deed covering the same, said premises being 
described as follows: 

"Situated in the township of Madison,· county of Richland, and in the 
state of Ohio, and more particularly described as being situated in sections 
nine (9) and sixteen (16), range eighteen ( 18), township twenty-one (21), 
Richland county and state of Ohio. Being a strip of land one hundred 
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{100) feet wide, being fifty (50) feet on either side of the center line of 
The Chicago Short Line Railway Company, as now staked across the land 
heretofore owned by Roberta E. ]. Buckley. Said center line is described 
as follows: Beginning at a stake or point two hundred (200) feet south 
of the center line of section nine (9) measured on half section line; thence 
with a curve line to the right with a radius four thousand, five hundred 
and eighty-three and seven-tenths ( 4,583.7) feet for a distance of five 
hundred and seventy-six and five-tenths (576.5) feet; thence with a tan­
gent in a southeasterly direction a distance of three thousand, four hun­
dred and eighty-nine (3,489) feet to the center of ~elson street, in New 
Trenton addition, in :\Iadison township. The center of said street being 
the southerly line of said strip of land, containing in all nine and thirteen 
one-hundredths acres of land more or less, according to a tracing which is 
recorded on page 16, volume 8, of the plat records of Richland county, 
Ohio. 

I have carefully examined the abstract and find that the title now in ::\I r. 
Peeke, after the said title had been quieted in him in the case of H. L. Peeke 
\'. TFie Columbus Savings & Trust Company et al., Xo. 12864, Richland county 
court of common pleas, is a good, merchantable title, and that there are now no 
incumbrances against the same, Mr. Peeke having submitted to me receipted tax 
bills for the taxes for the year 1915 covering said property, which I herewith hand 
to you for your files. 

I have likewise examined the deed and find the same to be properly executed 
and stamped in accordance with the federal income tax law. 

I herewith enclose you the deed in question and the abstract pertaining thereto. 
I also enclose you a map outlining the premise,s conveyed, as well as an abstract 
of title to 189.20 acres of land purchased by the state from Roberta E. ]. Buckley 
for the use of the l\fansfield Reformatory, which abstract was handed to me by 
the Board of Administration. 

The title to the premises sought to be conveyed by the deed heretofore referred 
to having been approved by me and the deed delivered to you, a voucher may be 
issued hy you to the order of H. L. Peeke, Sandusky, Ohio. 

1043. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

LEASES OF CAXAL LAXD AT DAYTOX AXD BALTI::\IORE, OHIO, DIS­
APPROVED-RESOLUTIOX OF BOARD OF DIRECTORS OF THE 
DAVIS AXD SHERRER COMPANY AUTHORIZIXG LEASE SHOULD 
ACCO::\fPANY CONTRACT-LEASE EXECUTED BY VILLAGE OF 
BALTDIORE SHOULD BE SIGXED BY :\IAYOR A!\'D CLERK. 

CoLUMBUS, OHIO, November 26, 1915. 

Hoi'. FRANK R. F.\L'VER, Superilllelldelll of Public Works, Columbus, Ohio. 
DE.\R SIR :-I have your communication of November 12, 1915, transmitting to 

me for examination the following leases of canal lands: 

The Davis & Sherrer Co., ::\1. & E. canal lands at Dayton, valua-
tion ____________________________________________________ ----$3,333.33 

The village of Baltimore, Ohio, canal lands, valuation____________ 200.00 
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Attached to the lease to The Davis & Sherrer Company is a certified copy of 
section 3 of the code of regulations of that company, which section is to the 
effect that all written contracts entered into on behalf of the company shall be 
signed by both the president and secretary and sealed with the corporate seal. 
This provision has reference to the mode of execution of contracts rather than 
to the authority to make the same, and there should be attached to the triplicate 
copies of the lease in question certified copies of a resolution of the board of 
directors of The Davis & Sherrer Co., authorizing the leasing of the lands in 
question. 

The lease to the village of Baltimore is signed by B. B. Holland, as mayor. 
Section 4221, G. C., provides that all contracts made by the council of a village 
shall be executed in the name of the village and signed on behalf of the village 
by the mayor and clerk. The council of the village of Baltimore should pass a 
resolution or ordinance providing for the leasing of the land in question, which 
resolution or ordinance should contain a description of the land. The lease should 
then oe signed in the name of the village by its mayor and clerk. 

For the reasons above stated I am returning these leases 
1 
without my approval. 

1044. 

Respectfully, . 
Enw ARD C. TURNER, 

Attorney General 

:\lAPLE PRODUCTS-WHEN COMPOUND OF l\fAPLE AND CANE SYR­
UPS JS PERMITTED BY SECTION 5785, G. C.-HOW LABELED. 

Compozmd of syrup composed of unadulterated '"cane" SJ•rup a~zd wzadul­
terated "maple" syrup may be sold if the package containing same bears label "cane 
aud maple syrup," a11d said label contai11s the perceutage of the iugrcdieuts makiu.r; 
up the compouud in terms as prescribed by section 5785, G. C. 

CoLUMBUS, 0Hro, November 26, 1915. 

The Board of Agriculture, Dairy and Food Department, Columbus, Ohio. 
GENTLEMEN :-Permit me to acknowledge the receipt of your request for an 

opinion which is as follows: 

"There has been some controversy in regard to the labeling maple pro­
ducts when mixed with some other syrup, and I would ask you to kindly 
give a ruling on the following: 

''\Vould it be permissible to label syrup composed of cane or sugar 
syrup and maple, as 'cane' and 'maple syrup' without giving the percentage 
of each contained therein;"' 

Section 12763, 12764 and 12765 of the General Code, are as follows: 

"Sec. 12763. :\Iaple sugar or pure maple sugar and maple syrup or 
pure maple syrup are the unadulterated product by the evaporation of 
pure sap from the maple tree. The standard of weight of a gallon of 
maple syrup of two hundred and thirty-one cubic inches shall be eleven 
pounds. A substance purporting to be maple syrup or maple sugar not 
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made in compliance with this section shall be an adulteration of maple 
syrup or maple sugar, and maple syrup of less weight than herein required 
shall be an adulteration of maple syrup. 

"Sec. 12764. \Vhoever manufactures for sale, offers for sale, has in 
in his possession with intent to sell, or sells or delivers, as and for maple 
~yrup or maple sugar, an adulteration thereof shall be fined not less than 
fifty dollars nor more than two hundred dollars. 

"Sec. 12765. \Vhoever offers for sale, has in his possession with intent 
to sell, sells or delivers an adulteration of maple syrup or maple sugar in 
a bo;x, can, bottle, or other package having the word 'maple,' or a com­
pound thereof, as the name or part of the name of the contents thereof or 
a device or illustration suggestive of maple syrup or sugar or the manu­
facture thereof, shall be fined not less than fifty dollars nor more than 
two hundred dollars."' 

Section 5785 of the General Code, is, in part, as follows: 

. "Food, drink flavoring extracts, confectionery or condiment ~hall be 
misbranded within the meaning of this chapter * * * 

"(2) if it is labeled or branded so as to deceive or mislead the 
purchaser. * * * 

"(5) if the package containing it or a label thereon bears a state­
ment, design or device regarding it or the ingredients or substances con­
tained therein, which is false, or misleading in any particular; provided, 
that this section shall not apply to mixtures or compounds recognized as 
ordinary articles of food or drink if each package sold or offered for sale 
is distinctly labeled in words of the English language as mixtures or com­
pounds, with the name and percentage, in terms of one hundred per cent. 
of each ingredient therein. The word 'compound' or 'mixture' shall be 
printed in letters and figures not smaller in height or width than one-half 
the largest letter upon any label on the package, and the formula shall be 
printed in letters and figures not smaller in height or width than one­
fourth the largest upon any label on the package, and such compound or 
mixture must not contain an ingredient that is poisonous or injurious to 
health." 

Section 12763 of the General Code, supra, is specific and precise in its declara· 
tion as to just what shall be considered as pure maple syrup and brands every 
other product purporting to be maple syrup as an adulteration thereof. 

Section 12764 of the General Code, supra, provides a penalty for the manu­
facturing for sale, offering for sale, ha,·ing in possession with intent to sell, selling 
or delivering any adulteration of maple syrup as maple syrup. This section clearly 
prohibits the sale of any product as maple syrup which docs not meet the require­
ments of section 12763 of the General Code, supra. 

S~ction 12765 of the General Code, supra, goes sti11 farther in protectinb the 
public from being imposed upon by manufacturers or vendors of maple products 
by providing that the use of the word "maple" or a compound thereof as the name 
or part of the name indicating or suggesting the contents of the package to he a 
maple product, shall he subject to the penalty therein provided if tlze colliel!ts 
of tlzc package be an adullcratioll of maple s·yrup or 111ap/e sugar. 

I am inclined to agree with you that the mixing of pure maple syrup with 
pure cane sugar syrup would not constitute an adulteration of maple syrup such 
<IS is contcniplated in the provisions of section 12765 of the General Code, supra, 
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but under the pronstons of section 5785, General Code, supra, the result of the 
mixture would be a compound which could be offered to the public for sale pro­
vided that the package containing it bears a label, statement, design or device 
regarding it, which is not misleading and there is distinctly stated in words of the 
English language the name of the compound and the percentage in terms of one 
hundred per cent. of each ingredient therein. The word "compound" or "mixture" shall 
·be printed in letters and figures not smaller in height or width than one-half the 
largest letter of any label upon the package, and the formula shall be printed in 
letters and figures not smaller in height or width than one-fourth the largest 
letter of any label upon the package, it being assumed, of course, that the mixture 
of pure maple syrup with pure cane or sugar syrup would not result .in a compound 
or mixture containing any ingredient that is poisonous or injurious to health. 

1 t is my opinion therefore that it is permissible to label syrup composed of 
cane or sugar syrup or maple syrup as "cane and maple syrup," pro\•ided the 
requirements of section 5785, General Code, are complied with strictly, it being 
understood, of course, that such a compound could not, under section 5785 of the 
General Code, supra, be labeled "cane" or ''maple syrup" even though the per­
centage' of ingredients was stated as referred to above,-such label would be mis­
leading and constitute a misbranding of the article. 

1045. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ROADS A?\D HIGHWAYS-COUNTY COMMISSIO?\'ERS-ROAD PETI~ 
TIONS-WHEN FILED A~D FAVORABLY ACTED UPON PRIOR TO 
SEPTE:\IBER 6, 1915, WHEN CASS HIGHWAY LAW BECA:\IE EFFEC­
TIVE, ROADS SHOULD BE I::\1PROVED U:\'DER LAW THE.\' IN 
EFFECT. 

Where road petitio11S were filed uudcr sectiou 6956-1. G. C .. a11d · tlze couufJ' 
conuuissio11ers uuder sectiou 6956-2, G. C., acted fa·uorably tlzereo11 prior to Sep­
tember 6, 1915, the roads covered by suclz petitio11s should be i111proz•ed u11dcr the 
law iu force at the ti111e such petitiollS were filed aud acted upou. 

CoLt:MBt:s, OHIO, November 29, 1915. 

Hox. F. ]. BISHOP, Prosecuti11g Attoi'IICJ', Jeff'crsou, Ohio. 
D~:AR SIR :-I have your communication of Xo\·ember 9, 1915, in which you 

request my opinion upon the following facts: 
Prior io the taking effect of the Cass highway law, petitions had been filed 

with the commissioners of Ashtabula county, asking for the building of roads in 
different parts of the county. These petitions were filed under section 6956-1, 
G. C., and in response to such petitions the commissioners, acting under section 
6956-2, G. C., then in force, went upon the line of the proposed roads and duly 
determined the routes and termini of the same, ,the kind and extent of the improve­
ments, etc., and appointed the county sur\'eyor to go upon the lines of such roads 
and make surveys, plats, profiles, etc., which duty was performed by the county 
surveyor, all of the above occurring prior to September G, 1915, upon which elate 
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the Cass highway law went into effect. The question now is as to the right of 
the county commissioners to proceed under the old law to complete the roads in 
question . 

.\s bearing upon this question, you cite the curath·e provtswns of section 300 
of the Cass highway law, which section reads as follows: 

"All proceedings for the construction, improvement or repair of stone, 
gravel or other roads in this state under the provisions of sections 6956-1 
to 6956-16 inclusive, of the General Code, has since :\fay lOth, 1910, and all 
petitions granted, bonds issued, taxes and assessments levied or to be levied 
on account of such roads, and all contracts made or entered into, under 
the provisions of said sections, and any and all steps taken thereunder, 
are hereby declared and held to be valid, and boards of county commis­
sioners or other officials shall have full power and authority to complete 
all roads in process of construction under said sections, and shall have 
full power and authority to levy taxes and assessments for such roads, 
and to sell bonds, to pay for the construction and improvement of all 
such roads, and to do any and all things contemplated by the provisions 
of said sections. 

"All petitions granted, bonds issued, contracts let, taxes and assess­
ments levied or to be levied, on account of such roads, shall be deemed 
and held to have been done under the provisions of said section 6956-1 to 
6956-16 inclusive,' notwithstanding any irregularity in said petitions, con­
tracts, bonds, levies or assessments, and the proceec~ings had in connec­
tion therewith, and notwithstanding said proceedings may not have been 
had in strict conformity to the [HO\·isions of the sections above referred 
to; and all proceedings for the construction of stone, gravel or other roads 
which have not been hac\ in conformity to any valid existing law, shall 
be deemed and held to have had ~nder the provisions of sections above 
referred to, and such proceedings and all the steps thereunder are hereby 
declared and held to be valid, notwithstanding any defect or irregularity 
therein, or any failure to con form strictly to the provisions of the above 
mentioned sections." 

\ Vithout discussing fully the scope of section 300 quoted above or the inten­
tion of the legislature in enacting the same, it is sufficient for the purposes of this 
opinion to observe that the same was intended, as is indicated by its chapter head­
ing, to be principally a curative and not a saving provision, and that in so far as 
it is a saving provision, it was intended to apply only to invalid proceedings, the 
defects in which were cured by the section in question. 

The saving provision applicable to the state of facts presented by you is con­
tained in the following language found in section 303 of the Cass highway law. 

"This act shall not affect or impair any contract or any act done, or 
right acquired of any penalty, forfeiture or punishment incurred prior to 
the time when this act or any section thereof takes effect, under or by 
,·irtue of any law so repealed, but the same may be asserted, completed, 
enforced, prosecuted or inflicted as fully and to the same extent as if such 
laws had not been repealed. The provisions of this act shall not affect or 
impair any act do11e or right acquired 1111dcr or in pursua11ce of a11y reso­
lutioll adopted by the board of commissio11ers of all)' county, the trustees 
of any township, or the commissioners of any road district prior to the 
time of the taking effect of this act, * * *" 
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Under the state of facts presented by you, the county commiSSIOners must, 
prior to the taking effect of the Cass highway law, have found and determined by 
resolution that the public utility and convenience required that the roads in question 
be laid out, constructed, repaired, imprond, altered, straightened or widened, as 
petitioned for, and they must further have determined by resolution the routes 
and termini of such roads, if the petitions were for the laying out of new roads, 
and the kind and extent of the improvements or repairs and the alterations in 
the lines and changes of grades of said roads, if any. Having determined these 
facts by resolution duly adopted and entered on their journal, it follows that the 
case presented is one where a right has been acquired under or in pursuance of 
resolution adopted by a board qf commissioners of a county. In other words, the 
commissioners, having made a favorable finding upon the petitions presented to 
them, a right now exists in the petitioners to have the improvements completed, 
and it is therefore my opinion, in answer to your specific question, that under the 
sa\·ing provision of section 303 of the Cass highway law, quoted above, it is the 
duty of the county commissioners to proceed with the construction of the improve­
ments in question and to prosecute the work to completion under the law in force 
at the time the petitions were filed, and the resolutions making a fa\:orable finding 
thereon adopted by the board of county commissioners. 

Respectfully. 
Eow ARD C. TuRNER, 

A ttorne)' General. 

1046. 

SUPERI~TEXDENT OF PUBLIC \VORKS-CAXAL LA:-.rDS SOLD AT 
PUBLIC SALE-PARTIClPATfOX IN SALE OF CA:\AL LANDS BY 
ATTORXEY GENERAL. 

1-Vhere canal lauds are sold at public sale the participatioll of the attonzey 
ge11eral in the maki11g of the sale is zzot required or warranted b_v law, and lzis 
ozzlJ• function in such a trazzsaction is as o11e of the commissioners of the sinkill{J 
fuud in fixing the terms of payment. 

CoLt:MBUS, OHIO, November 29, 1915. 

HoN. FRANK R. FAUVER, Superintendent .of Public Works, Columbus, Ohio. 
DEAR SIR :_:_I have your communication of November 18, 1915, which reads 

as follows: 

"Herewith I enclose duplicate copies of resolution providing for the 
sale of certain state lands therein described to ::\Iartin D. Kuhlke, of 
Akron, Ohio, for your approvaL This land has been advertised and bids 
received, :\Ir. Kuhlke being the highest and only bidder therefor, his bid 
being $8)00.00, which is an excellent price for the land." 

Section 13971 of the Appendix to the General Code of Ohio, which zs the 
section relating to the sale of canal lands, reads as follows: 

''Any land or lands belonging to the state of Ohio, near or remote 
from the line of any canal in this state, that cannot be leased so as to 
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yielcl six per cent. on the valuation thereof, as determined by said com­
mi"ion, may h~: sold hy said commission at not le" than three-fourths of 
such valuation, upon such term.; of paym~:nt as may he tixed by the com­
missioners of the sinking fund, and such land shall he offered for sale at 
public vendue, at the court house in the county where the same is situated. 
after at least thirty days' notice gi,·en by publication in two papers of 
opposite politics of general circulation in such county; provided, however, 
that said commission, together with the governor and attorney general of 
the state of Ohio, shall ha,·e power to sell any such land or lands which 
are appraised at five hundred dollars or less at private sale, at a price not 
less than the appraised value thereof; the governor to execute deeds to 
purchasers of any such lands, whether sold at public or private sale: pro­
vided, further, that such land or lands shall not be sold or offered for sale 
unless the said commission, board of public works, and the chief cn5ineer 
of the hoard of public works shall have, by a majority vote in joint session, 
determined that such land or lands are not necessary or required for the 
usc, maintenance, and operation of any of the canals of this state." 

Under the terms of an act passed on ).larch 6, 1913, and found in 103 0. L., 
119, the word ·'commission," as found in the section of of the Appendix to the 
General Code quoted above, is to he read ''superintendent of public works." T t 
will he noted that under the terms of the section above quoted, the participation 
of the governor and attorney general in a sale of canal lands is limited to those 
cases in which the lands are appraised at $500.00 or less, and are sold at pri,·ate 
sale. T n the case now unrler consideration, the lands were appraised at more than 
~500.00 and were sold at public sale. It therefore follows that my participation 
in the making of the sale is not required or warranted by law. \Vhere canal lands 
arc sold at public sale, the only function to be discharged by the attorney general 
is as one of the commissioners of the sinking fund. It is required hy section 139il 
of the Appendix to the General Code, quoted above, that where canal lands are 
sold at public sale, the terms of payment are to he fixed by the commissioners of 
the sinking fund. Under section 8 uf article VITI of the constitution of Ohio. 
the auditor of state, secretary of state and attorney general are the commissioners 
of the sinking fund. From the above it will appear that my participation in or 
approval of the sale made by you is not required or warranted by the statutes, 
but that before consummating the sale you should submit the terms of payment 
to the commissioners of the sinking fund, consisting of the auditor of state, secre­
tary of state and myself, for approval. 

For the reasons above stated I am returning the duplicate copies of resolution 
without my approval. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorue:y Geueral. 
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1047. 

JOINT STOCK C0:\1PAXY FORMED UXDER THE LAWS OF NEW YORK 
STATE, XOT REQUIRED TO SECURE FROid SECRETARY OF STATE 
CERTIFICATE AUTHORIZIXG IT TO DO BUSIXESS I~ OHIO, BUT 
SUCH CO:\IPAXY IS REQUIRED TO CO:\IPLY WITH SECTIOX 8099, 
G. C.-'-AMERICAN l'\EWS CO:\IPANY. 

The American News Company, a partnership or joint stock association, formed 
under the laws of the state of New York, is not a foreign corporation within the 
meaning of section 178, G. C., and is not required, as a prerequisite ·of trans­
acting business in Ohio, to procure from the secretarJ• of stale a certificate that 
it has complied with the requirements of the law authorizing it to do business 
in Ohio; neither is the secretarJ' of stale authorized by the laws of Ohio to receive 
and file a certificate tendered to him by The American News Company. 

CoLUMBUS, OHIO, Xovember 29, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretar3• of State, Columbus, Ohio. 
DEAR Sm :-I am in receipt of your letter of November 15th requesting my 

opinion as follows: 

"vVe are herewith enclosing a communication from Squire, Sanders 
and Dempsey, attorneys at law, Cleveland, Ohio, copy of articles of asso­
ciation of THE Al\IERICAN XEWS CO?IIPAXY, and certificate of The 
American News Company, a partnership or joint stock association, formed 
and existing under and by virtue of the laws of the state of X ew York, 
and beg to ask for your opinion upon the following questions: 

"1. Are there any provisions of the law in the state of Ohio author­
izing the secretary of state to receive and file said certificate of THE 
AMERICAN XEWS COMP A?\Y, a partnership or joint stock association 
of New York State? 

"2. If the laws of the state of Ohio authorize the secretary of state 
to receive and file the aforesaid certificate what fee should be charged by 
the secretary of state for the filing of same?" 

The articles of association of The American X ews Company and the certificafe 
enclosed with and referred to in your letter reveal that The American ?\'ews 
Company is a joint stock association formed under the laws of the State of X ew 
York. Paragraph 2 of article I, chapter 29, of the consolidated Jaws of New 
York, defining a joint stock association, is as follows: 

"As used in this chapter the term 'joint stock association' includes 
every unincorporated joint stock association, company or enterprise, having 
written articles of association and capital stock divided into shares, but 
does not include a corporation. and the term 'stock holder' includes every 
member of such association." 

In Hibbs v_. Brison, 112 App. Div., 214, affirmed in 190 N. Y., 167 in dis­
cussing the distinction between joint stock associations and corporations says: 

"]oint stock associations are in all essential aspects, except the personal 
liability of stockholders, like corporations, the difference is that ordinarily 
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the creditor, of a corporation may only ha,·e recourse to corporation 
property while the creditors of a joint stock association may cover all the 
stockholder,;, without exhausting his remedy against the association." 

See also People ex rei. \\"inchester ,.: Coleman, 133 ::\. Y., 279. 

In :\IcFadden et al., v. Leeks et al., 48 0. S., 513, the court, at page 526 of 
the opinion, makes the following distinction : 

"The unincorporated association known as the Cnion Pork House 
Company is to be re6arded as merely a co-partnership, and subject to the 
rules governing that branch of the law. It did not lose its real nature as 
a partnership because certain of its members were constituted directors, 
and its members were called stockholders, and a constitution and by-laws 
were adopted, and the number of its members was large. It might he 
deemed expedient to appoint directors to act as the special agents for 
managing the affairs of the company instead of leaving each member, as 
in an ordinary partnership. to act as a general agent for the transaction of 
business in the ordinary way. The company, too, might be a partnership, 
although its capital stock be di,·ided into shares. which, by the articles of 
association, are made transferable on the books of the company." 

The above language very aptly describes the characteristics of The American 
News Company. It has a capital stock divided into shares, and a considerable 
number of stockholders. Its business is managed and operated by directors elected 
by stockholders., and it possesses many of the other attributes of a corporation, yet 
it is not a corporation and its so-called stockholders are individually liable to the 
creditors of the association. 

Section 178 of the General Code, requires a foreign corporation for profit, as 
a prerequisite of transacting business in Ohio, to procure from the secretary of 
state: 

* * * "a certificate that it has complied with the requirements of law 
to authorize it to do business in this state, and that the business of such 
corporation to be transacted in this state is such as may be lawfully carried 
on by a corporation organized under the laws of this state for such or 
similar business, or if more than one kind of business, by two or more 
corporations so incorporated for such kind of business exclusively. * *" 

Section 179 of the General Code, requires the corporation, in order to secure 
such certificate, to first tile with the secretary of state a sworn copy of its charter 
or certificate of incorporation, and a statement under its corporate seal setting 
forth the detailed in formation required by said section. 

The language of the two sections just referred to indicates that they were 
intended to apply exclusi\·ely to corporations, and I know of no provision of the 
General Code of Ohio which requires a foreign stock· association organized under 
the laws of a sister state to secure from the secretary of state a certificate author­
izing it to do business in Ohio, or which authorizes the secretary of state to file 
and record any statement made by such joint stock association. 

In Commonwealth v. Adams Express Company, 123 Ky., i20, (97 S. \\'. Hcp .. 
386) the court held that: 

".\n unincorporated express company need not obtain a permit from 
the state under a statute requiring foreign corporations to ·do so." 
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In this case the Adams Express Company, a JOmt stock associatiOn created 
under the laws of X ew York, was indicted for doing business in Kentucky without 
having filed with the secretary of state the statement required by section 571 Ky. 
St., of 1903. The Kentucky statute upon which the action was based is, in part, 
as follows: 

"All corporations, except foreign insurance companies formed under 
the laws of this or any other state, and carrying on any business in this 
state, shall at all times have one or more known places of business in this 
state, and an authorized agent or agents thereat upon whom process can 
be served; and it shall not be lawful for any corporation to carry on any 
business in this state, until it shall have filed in the office of the secretary 
of state a statement, signed by its president or secretary, giving the loca­
tion of its office or offices in this state, and the name or names of its 
agent or agents thereat upon whom process can be served; and when any 
change is made in location of its office or offices, or in its agent or agents, 
it shall at once file with the secretary of state a statement of such change 
* * * and if any corporation fails to comply with the requirements 
of this section such corporation or any agent or employe of such corpora­
tion, who shall transact, carry on or conduct any business in this state for 
it shall be severally guilty of a misdemeanor * * * " 

The court held that the Adams Express Company was not a corporation 
within the meaning of the language of the statute above quoted, although section 
457 of the Kentucky statutes, of 1903, contained a provision that "* * * the 
words 'corporation' and 'company' may be construed as including any corporation, 
company, person, persons, partnership, joint stock company or association." 

I therefore advise you that you are not authorized by the laws of Ohio· to 
receive and file said certificates of The American X ews Company referred to in 
your letter. The answer to your first question is also an answer to your second 
question. 

I think it proper here to suggest, however, that before The American News 
Company can undertake to carry on its business in Ohio it should comply with the 
requirements of section 8099 of the General Code, which is as follows: 

''Except as otherwise provided in the next following section, e\'ery 
partnership transacting business in this state under a fictitious name, or a 
designation not showing the names of the persons interested as partners 

. therein, must file with the clerk of the common pleas court of the county 
in which its principal office or place of business is situated, a certificate to 
be indexed by him, stating the names in full of all the members of the 
partnership and their places of residence.'' 

See also the provisions of section 8101 and 8102 of the General Code, par­
ticularly applicable to joint stock companies. The provisions of the last two 
sections of the General Code, relative to joint stock associations, further indicate 
that it was not the legislative intent to treat them as corporations. 

I am returning herewith the letter addressed to you by ~Iessrs. Squire, Sanders 
and Dempsey, two documents addressed to the secretary of state, and a printed 
copy of the articles of association which were enclosed with your letter. 

· Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1048. 

CASS HIGHWAY LAW-COUNTY HIGHWAY SUPERI~TE~DE:NT­

STATE :NOT REQUIRED TO PAY AXY PORTIOX OF HIS EXPENSES 
OX STATE OR COUXTY WORK. 

The state is 11ot required to pay any portion of the expenses of a cou11ty 
highway superinte11dent evm wizen that official is employed on state work. 

CoLC:MBL"S, Oaro, Xovember 29, 1915. 

HoN. CLINTON, CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of November 26, 1915, which reads 

as follows: 

"I respectfully request an opm10n from your office as to whether or 
not the state highway department, in addition to paying one-fifth of the 
total salaries of the county highway superintendents under the Cass high­
way law, is required to pay any portion of the expenses of said county 
highway superintendents when placed in charge of ~tate work by the state 
highway department." 

In answering your inquiry I am not unmindful of the provtswn of section 
212 of the Cass highway law, section 1219, G. C., to the effect that the expense of 
surveys and plans for state work, when made by the county highway superintend­
ent, shall be equally divided between the state and county, and that the expense of 
supervision and inspection of state work when under the control of the county 
highway superintendent shall be apportioned between the state and the county on 
the same basis as the cost of construction. I am of the opinion, however, that the 
controlling provision is that part of section 138 of the Cass highway law, section 
7181, G. C., which reads as follows: 

"In addition thereto, the county highway superintendent and his assist­
ant, when on official business, shall be paid out of the county treasury, 
their actual, necessary traveling expenses, including livery, board and 
lodging." 

Section 139 of the Cass highway law, section 7182, G. C., provides explicitly 
that the state shall pay one-fifth of the salary of the county surveyor when that 
official has charge of state work, but no place in the act is there found any pro­
vision for a division between the state and county of the expenses of the county 
highway superintendent. On the contrary, as pointed out above, the positive dec­
laration of section 138 of the act. is that the expenses of the county highway 
superintendent shall be paid out of the county treasury. 

ft must be borne in mind that the assistants referred to in section 138 of the 
act, and whose expenses are to be paid out of the county treasury, are of an 
entirely different class from the assistants, superintendents and inspectors referred 
to in section 212. The assistants referred to in section 138 are such as are needed 
upon county and township work, while those referred to in section 212 are the 
assistants required upon state work. This distinction is made clear by the differ­
ence in the method of appointment and compensation as to the two classes of 
assistants. The expense referred to in section 212 of the act and which is to be 
divided between the state and county is evidently the compensation and expenses 
of the assistants, superintendents and inspectors appointed under that section. 

9-Yol. III-A. G. 
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In view of the above consideration, it is my opinion, in answer to your specific 
question, that the state is not required to pay any portion of the expenses of a 
county highway superintendent even when that official is employed on state work. 
In order that this opinion may not be misunderstood, however, it should be added 
that if assistants are appointed upon state work under the provisions of section 
212 of the Cass highway law, section 1219, G. C., then not only the compensation 
but also the expenses of such assistants are to be divided between the state and 
the county. If such assistants are employed in the making of surveys and plans, 
their compensation and expenses are to be equally divided, and if employed upon 
construction work their compensation and expenses are to be divided on the same 
~asis as the cost of construction. 

1049. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

PHYSICIANS' LIABILITY IN;iURANCE-RIGHT OF FOREIGN INSUR­
ANCE COMPANY TO WRITE SAl\lE-MALPRACTICE. 

I. Physicians' liability insurance is autlzorif:ed uudcr paragraph 2 of section 
9510, G. C., aud may be written in Ohio by a compauy organi:::ed or admitted to 
make the several kinds of insurance enumerated in said paragraph. 

2. Section 665, G. C., is a limitation upon the busiuess of iusurance and 110 

iusurance can be made in Ohio, except such as is expressly authorized by Ohio law. 
3. Physicians' lia.bility insurance is not authori:::ed by the provision of para­

graph 2, section 9510, G. C., which collfers the right '"to make i11surance on the 
l1ealth oi i11dividuals alld agai11st perso11al i11jury." 

4. The pro~'ision co11taiued ill paragraph 2 of the policy form under cousid­
cratioll "to defeud i11 the 1111/llC aud on behalf of the assured ally suit brought 
against the assured" being merely incidelltal to the main co11tract of iusurancc 
may b~ embodied in the policy without coujlicti11g with the principle laid down 
in the case of State v. Lay/iu, 73 0. S., 90. 

CoLUMBUS, OH 10, ;-.[ ovember 29, 1915. 

HoN. FRANK TAGGART, Superintendent of Insurance, Columbus, Ohio. 
D~:AR SIR :-I have your letter of October 22, 1915, requesting my opinion 

as follows: 

"On July 20, 1914, the attorney general of Ohio gave to the Hon. 
Robert Small, superintendent of insurance, an opinion as to the right of 
liability companies to write physicians' liability policies. The copy of the 
policy which. was under consideration at that time contained the· following 
provisions: 

"'1. TO IKDEill NIFY the person named in statement ~ o. 1 of the 
schedule of warranties and herein called the assured, AGAIXST LOSS 
FROM THE LIABILITY DIPOSED BY LAW UPOX THE ASSURED 
for damages on account of bodily injuries or death, suffered by at1y person 
or persons in consequence of any malpractice, error or mistake-(a) of the 
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assured in the practice of his profession during the term of this policy; 
(b) of any assistant of the assured while assisting the assured in the 
administration of medical or surgical treatment during the said term; 

"'2. TO DEFEND in the name and on behalf of the assured, any 
suit brought against the assured to enforce a claim. whether groundless 
or not, for damages on account of bodily injury or death suffered, or 
alleged to have been suffered by any person or persons in consequence of 
any malpractice, error or mistake-(a) of the assured in the practice of 
his profession during the term of this policy; (b) by any assistant of the 
assured while assisting the assured in the administration of medical or 
surgical treatment during the said term;' 

"Its limit of indemnity is set out in paragraph one of that part thereof 
designated, 'Subject to the following conditions,' and is as follows: 

"'1. The company's liability for loss from any malpractice, error or 
mistake resulting in the bodily injuries to or in the death of one person is 
limited to FIVE THOUSAND DOLLARS, and, subject to the same limit 
for each person, the company's total liability under this policy is limited to 
FIFTEEN THOUSAND DOLLARS. The expenses incurred by the com­
pany in defending any suit, including the interest on any verdict or judg­
ment and any costs taxed against the assured, will be paid by the company 
irrespective of the limit expressed above.' 

"The company which proposed to issue said policy was licensed by this 
department for the years 1911, 1912 and 1913, as follows: 

"'Its appropriate business of making insurance on the health of indi­
viduals and against personal injury, disablement or death, resulting from 
traveling or general accidents by land and water; making insurance against 
loss or damage resulting from accident to property from cause other than 
fire 9r lightning, guaranteeing the fidelity of persons holding places of 
public or private trust, who may be required to or do, in their trust 
capacity, receive, hold, control, disburse public or private moneys or prop­
erty; guaranteeing the performance of contracts other than insurance 
policies, and executing and guaranteeing bonds and undertakings required 
or permitted in all actions or proceedings, or by law allowed; making 
insurance to indemnify employers against loss or damage for personal 
injury or death resulting from accidents to employes or persons other than 
employes, and to indemnify persons and corporations other than employes 
against loss or damage for personal injury or death resulting from accidents 
to other persons or corporations, as prescribed in section 9510, paragraph 
second, General Code, in accordance with law, during the current year.' 

"It also appears from that opinion that the company proposing to 
write this class of insurance was by its charter and the laws of the state 
of its origin authorized to write physician's liability insurance. 

"The honorable attorney general, in his answer to the superintendent 
of insurance, helcl that the laws of Ohio do not authorize this class of 
insurance, and further answered the question of the superintendent of 
insurance that section 9510 does not affirmatively provide for such insur­
ance. 

"On August 3, 1915, :Mr. M. ]. Hanley, general agent for the General 
Accident, Fire and Life Assurance Corporation, Limited, requested of the 
insurance department a further consideration of the ruling based on the 
opinion of the attorney general of the date of July 20, 1914. The policy 
of this last named insurance corporation contains the following provision: 

"'Does hereby agree (1) to indemnify the person named in statement 
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numbered 1 of the schedule of warranties and herein called the assured, 
AGAIXST LOSS FR0::\1 THE LIABILITY LVI POSED BY LAW 
UPO~ THE ASSURED for damages on account of bodily injuries or 
death, suffered by any person or persons in consequence of any malpractice, 
error or mistake-(a) of the assured in the practice of his profession 
during the term of this policy; (b) of any assistant of the assured while 
assisting the assured in the administration of medical or surgical treatment 
during the said term; 

"'2. To defend in the name and on behalf of the assured any suit 
brought against the assured to enforce a claim, whether groundless or not, 
for damages on account" of bodily injuries or death suffered, or alleged to 
have been suffered, by any person or persons in consequence of any mal­
parctice, error or mistake-(a) of the assured in the practice of his pro­
fession during the term of this policy; (b) of any assistant of the assured 
while assisting the assured in the administration of medical or surgical 
treatment during the said term; 

"'SUBJECT TO THE FOLLOW.ING CONDITIONS: 

"'1. The corporation's liability for loss from any malpractice, error 
or mistake resulting in bodily injuries to or in the death of one person is 
limited to FIVE THOUSAND DOLLARS, and, subject to the same limit 
for each person, the corporation's total liability under this policy· is limited 
to FIFTEEN THOUSAND DOLLARS. The expenses incurred by the 
corporation in defending any suit, including the interest on any verdict 
or judgment and any costs taxed against the assured, will be paid by the 
corporation irrespective of the limit expressed above.' 

"This last named corporation is authorized to do physician's liability 
insurance by its charter and by the laws of the country of its incorporation. 

"Upon taking up this question, it was the ruling of this department that 
this class of physicians' liability insurance could not be written, basing 
the ruling upon the opinion of the attorney general as formerly given to 
this department. 

"Upon the ruling of this department being made public, the physicians 
of the state in great numbers, together with the liability companies writing 
this class of insurance, again requested a reconsideration of the whole 
matter, and I beg to ask your opinion and direction on the questions in­
volved, in order that I may again announce what is the law respecting this 
class of insurance. 

"I am desirous of knowing whether policies containing the conditions 
and provisions above quoted may be written by corporations organized in 
other states and countries, whose charters and the laws of the states and 
countries where incorporated permit physician's liability insurance--can such 
policies be written in the state of Ohio under what is known as the rule 
of comity between states? 

"Second, can this class of insurance be written under sections 9510 
and 665 of the General Code of Ohio? 

"Your opinion in this matter is respectfully requested." 

As stated in your letter, my predecessor, Hon. Timothy S. Hogan, on July 
20, 1914, rendered an opinion to Hon. Robert ::\1. Small, the then superintendent of 
insurance of Ohio, in which he helcl that the laws of Ohio do not authorize .insur­
ance companies to issue policies agreeing to indemnify and defend physicians against 
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loss from liability imposed hy law for damages on account of bodily injury or 
death suffered hy any per~on or persons in consequence of any malpractice, error 
or mistake, of such physician or his assistants. 

By reason of the former opinion referred to, I have given the questions sub­
mitted by you more than usual time and consideration, and in arriving at a 
conclusion I have had before me and carefully read the briefs submitted by Hon. 
Timothy S. Hogan, representing The General Accident, Fire and Life Assurance 
Corporation, wherein the author, after a more careful and complete personal 
investigation of the law, reaches and unequivocally expresses a conclusion contrary 
to that announced by him while attorney general of Ohio; also two briefs sub­
mitted by Hon. A. I. Vorys,-one on behalf of the United States Casualty Com­
pany of Xew York, and the other for The Aetna Life Insurance Company, of 
Hartford, Conn.; also the brief of Hon. Thomas L. Pogue, ·representing various 
organizations of physicians and surgeons interested in securing for themselves the 
protection afforded by this character of insurance. 

I have been very materially helped in my investigation by the careful and 
exhaustive manner in which the question has been discussed by the authors of 
the briefs just referred to, and I desire to acknowledge my obligation to them. 

l will first consider your second question, which is as follows: 

"Can this class of insurance (meaning physicians' liability insurance) 
he written under sections 9510 and 665 of the General Code of Ohio?" 

These two sections, so far as applicable, are as follows: 

"Section 9510. A company may be organized or admitted under this 
chapter to * '-' * 

"2. ::O.Iake insurance on the health of individuals and against per­
sonal injury, disablement or death, resulting from traveling or general 
accidents by land and water; make insurance against loss or damage 
resulting from accident to property, from cause other than fire or light­
ning; guarantee the fidelity of persons holding places of public or private 
trust, who are required to, or, in their trust capacity do receive, hold, 
control, disburse public or private moneys or property; guarantee the 
performance of contracts other than insurance policies, and execute and 
guarantee bonds and undertakings required or permitted in all actions or 
proceedings, or by law allowed; make insurance to indemnify employers 
against loss or damage for personal injury or death resulting from acci­
dents to employes or persons other than employes and to indemnify persons 
and corporations other than employers against loss or damage for personal 
injury or death resulting from accidents to other persons or corporations. 
But a company of another state, territory, district or country ac,lmitted to 
transact the business of indemnifying employers and others, in addition to 
any other deposit required by other laws of this state, shall deposit with 
the superintendent of insurance for the benefit and security of all its 
policy holders, fifty thousand dollars, * * * 

"Section 665. Xo company, corporation, or association, whether 
organized in this state or elsewhere, shall engage either directly or indi­
rectly in this state in the business of insurance, or enter into any contracts 
substantially amounting to insurance, or in any manner aid therein, or 
engage in the business of guaranteeing against liability, loss or damage, 
unless it is expressly authorized by the laws of this state, and the laws 
regulating it and applicable thereto, have been complied with." 
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The right to make physicians' liability insurance in Ohio is claimed under the 
· following provisions of section 9510 of the General Code: "to indemnify persons 

and corporations other than employers against loss or damage for personal injury 
or death resulting from accidents to other persons or corporations." 

The answer to your second question, to my mind, depends entirely upon the 
proper interpretation of the word "accidents" as used in the above language. My 
predecessor, in his opinion of July 20, 1914, referred to in your letter, wherein he 
had under consideration a sample copy of insurance policy identical in language 
with the sample policy you have submitted to me, without entering into any dis­
cussion or citing authority therefor, lays down the bare statement that 

"the contingency insured against 111 the policy submitted to me cannot 
be classified as an accident," 

and from this statement or hypothesis the conclusion is drawn that section 9510 
does not authorize physicians' liability insurance. 

This conclusion doubtless logically follows the stated premise, but I am 
unable to agree with the learned writer of the opinion upon the premise adopted 
by him, and I take it from the brief filed that he has now reached a contrary 
opinion. 

I believe that the word "accidents" as used in the statutes should receive a 
liberal interpretation and be given a much wider meaning than that accredited 
to it in the opinion of my predecessor. \Nhether or not an occurrence resulting 
in injury to another is an accident within the meaning of the statutes depends 
upon the relationship of the occurrence to the person injured rather than to the 
person from whose act or neglect the injury resulted. If the narrower meaning 
of the word is acloptecl, then the provision of section 9510, above quoted, under 
which is clainiecl the right to make physicians' liability insurance is reduced to an 
absurdity. If the word "accidents" does not include occurrences which result from 
negligence or failure to comply with lawful requirements, then the legislature has 
enacted that an insurance company may insure a physician against loss or damage 
for personal injury> or death of his patients, only in the event no liability is 
imposed upon him by law, for if the physician is not negligent and has not failed 
to comply with the lawful regulations and requirements he cannot be held to 
answer 111 damages for the death or injury of a patient. In other words, his 
negligence or failure to comply with the lawful requirements is the basis of his 
liability in damages. Therefore, insurance would be useless to him unless he can 
be indemnified against liability for injuries resulting from his mistake, negligence 
or failure to comply with lawful requirements. 

The interpretation which I have given to the word "accidents" is sustained 
by numerous authorities. 

"The equitable definition of the term 'accident' includes not only 
inevitable casualty and such as are caused by the act of God, but also 
those which arise from unforeseen occurrences, misfortune, losses, and 
acts or omissions of other persons without fault, negligence or miscon­
duct on the part of the person injured." 

(Bostwick v. Steller, 35 Conn., 198.) 
"An act clone cleliber~tely and wilfully by a third person may be an 

accident from the point of view of the employer and employe." 
Keller v. District School, L. T. ]., 605.) 
(Anderson v. Balfour, 2 I. R., 497.) 
(Nesbitt v. Wayne, 3 B. W. C. C., 507.) 
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Defining the word "accident" : 

"A casualty, something out of the usual course of events and which 
happens suddenly and unexpectedly and without design on the part of the 
person injured." 

(Richards v. Travelers Ins. Co., 89 Cal., 170.) 
(Price v. Occidental Life Ins. Co., 147 Pac., 1175.) 

"An event happening without any human agency, or if happening 
through human agency, an event which under the circumstances is unusual 
and not expected by the person to whom it happened." 

(McGiinchy v. Fidelity & Casualty Co., 80 Mo., 251.) 

I quote from the opinion of the attorney general of ~Iassachusetts, published 
in the Investigator of August 10, 1901, which has been cited and followed by the 
attorney general of the state of New York and of Minnesota: 

"* * * In general, an accident may be said to be the operation of 
chance. As the word is more commonly used, it signifies an undesirable or 
unfortunate happening designed to harm or injure, but the word as used in 
the statute is to be construed in accordance with its surroundings. Through­
out the insurance statutes a distinction is made between death and injury 
resitlting from disease, and those which are the result of what are ordi­
narily called casualties or accidents. Mere disease, therefore, is not an 
accident. An aggravation, however, of the disease caused by no fault of 
the patient but by a mistake, inadvertence or error of another may 
properly be termed an accident so far as the patient is concerned. * * * 

"Bearing this consideration in mind I see no good reason to doubt that 
whenever a patient receives an injury, the proximate cause of which is the 
negligence of the physician, he may not be properly said to have been 
injured I)y accident as an employe who is thrown to the ground by a 
staging defective in consequence of the negligence of his employer. The 
same is true, in my judgment, of fatal injuries caused under the same 
circumstances. If a man receives a wound not of itself fatal, but which 
causes death by what is commonly called blood-poisoning, this would be 
death by accident. 1 f a patient is treated by a physician who neglects to 
use antiseptic precaution and death results from such neglect it is still an 
accident so far as the patient is concerned, and one for which the physician 
may be liable. 

"An employer whose neglect causes injury to his employe may be held 
to pay damages therefor either at common law or by some statute. He 
may insure himself against such liability. 

"A physician whose negligence causes injury to his patient that would 
not have happened to him if he had been skillful may be made to pay the 
da·mages which resulted. I see no <!ifference between insuring the physician 
under such circumstances and the employer whose negligence made him 
liable to his employe. 

"It is not necessary to consider whether there may not be casualty or 
liability of physicians for malpractice which could not be insured against 
under the statutes quoted. It is sufficient that some cases where physicians 
are held liable at common law come within the meaning of the statute 
as I interpret it and therefore the form of policy cannot be pronounced 
illegal." 
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The provision of the Massachusetts st;;~tute, in construing which the attorney 
general of Massachusetts used the language above quoted is: 

"To insure any person, firm or corporation against loss or damage on 
account of bodily injury or death by accident of any person for which 
loss or damage said person, firm or corporation is responsible." 

It will be observed that in the J\Iassachusetts statute, as well. as in the Ohio 
statute, the determination of whether or not physician's liability insurance could 
be written depended upon the interpretation to be given the word "accidents.'' 
This was also true in the New York and Minnesota statutes, which have been 
construed to authorize physicians' liability insurance. 

Employers' liability insurance, as written for many years prior to the passage 
of the workmen's compensation act, and as since written to a more limited extent, 
was made under the authority of the following language in paragraph 2 of section 
9510 of the General Code, above quoted: 

* * * "make insurance to indemnify employers against loss or damage 
for personal injury or death resulting from accident to employes or 
persons other than employes. * * *" 

The statutory authorization for employers' liability insurance is based upon a 
liberal construction of the word "accidents" as therein used, and unless the word 
"accidents" be interpreted to include occurrences causing injury to employes which 
occurrences are due to the negligence or failure to comply with lawful require­
ments upon the part of the employer, then employers' liability insurance is not 
and has never been authorized in Ohio. There is no reason why the word 
"accidents" as used in one line of the statute should be given a narrower meaning 
than is given to it in another line of the same sentence of the statute. It seems 
impossible to distinguish between the character of liability of an employer and 
that of a physician. Incident to the employers' activities is the possible injury to 
his employe, likewise to the activities of the physician .is the possible injury to 
his patient. 

The form of employers' liability insurance which has been written for many 
years has never been questioned, and recent legislation in the woTkmen's compen­
sation law, one of the purposes of which is to relieve the employer from liability. 
shows beyond question that injury resulting from negligence or carelessness of an 
employer are recognized as accidental injuries, at least for the purpose of deter­
mining whether or not the employe is entitled to cot~pensation from the state 
insurance fund, which is paid and acce.pted in lieu of enforcing the liability of the 
employer. 

Under the authorities above cited and the language of paragraph 2 of section 
9510 of the General Code, I am of the opinion that physicians' liability insurance 
may be written by insurance companies organized or admitted to do the class of 
insurance indicated by paragraph 2 of the said section. 

I have not considered and deem it here. unnecessary to discuss to what extent 
a physician may protect himself from financial loss through liability insurance. 
The courts have uniformly held that such insurance is in general consistent with 
sound public policy. Considerations of public policy would doubtless deny the right 
to make or recover upon a policy of insurance purporting to indemnify a physician 
against liability resulting from his criminal act or misconduct. 

In discussing the meaning of paragraph 2 of section 9510 of the General Code, 
the authors of the several briefs submitted have strongly urged that physicians' 
liability insurance is authorized by the language of the first line of paragraph 2 of 
said section to "make insurance on the health of individuals. * * *" 
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I am unable to agree with the learned counsel in this interpretation of the 
language just quoted. It seems clear to me that it was the legislative intent in the 
use of this language to authorize insurance upon the health of certain ascertained 
individuals; whereas physicians' liability insurance undertakes to indemnify the 
assured against Joss which may result to him by reason of accident to or failure 
of the health of individuals whose identity is not and cannot be ascertained at the 
time the contract is made. I think this construction is fortified by the fact that 
later in the same paragraph of this section liability insurance is expressly 
authorized. 

In view of my conclusion as to the construction of paragraph 2 of section 
9510 of the General Code, the provisions of section 665 of the General Code, 
offer no obstacle to the making of physicians' liahility insurance, because section 
665 does not purport to prohibit the making of insurance which is authorized by 
Ohio laws, but only makes it unlawful in Ohio for any company, corporation or 
association to make any kind of insurance which is not expressly authorized by 
Ohio laws. 

In construing the language of section 665 of the General Code, supra, :Mr. 
Hogan, in the brief submitted by him, asserts and strongly maintains that the 
provisions of the section apply not to the subject-matter of the insurance but to 
corporations or associations engaged therein. In other words, that the section does 
not require an express authorization or the particular kind of insurance, but only 
that the company, corporation or associatio11 engaged therein must be expressly 
authorized and must comply with all the laws applicable to and regulatory of it. 
He arrives at this conclusion by construing the pronoun ''it" as referring to and 
having as its antecedent not the "business of insurance" but "the company, cor­
poration or association engaged in such business." Upon this premise he argues 
that since physicians' liability insurance is not expressly prohibited by law, that it 
may therefore be wr.itten under the rule of comity by any foreign company 
authorized, under its charter and the laws of the state where it is incorporated, to 
make such insurance, if said company has been admitted and licensed to do business 
in Ohio. 

I cannot concur in this ·interpretation of section 665, General Code. To my 
mind, the pronoun "it" clearly has as its antecedent and refers to "the business 
of insurance." This meaning, I think, is made clear by referring to the language of 
section 289, Revised Statutes of 1908, from which section 665, General Code, was 
taken. The language of section 289, Revised Statutes, as originally enacted in 
69 0. L., 32, was as follows : 

* * '' "it shall be unlawful for any company, corporation or association, 
whether organized in this state or elsewhere, either directly or indirectly, 
to engage in the business of insurance, or to enter into any contract sub­
stantially amounting to insurance, or in any manner to aid therein, in this 
state, without first having complied with all the provisions of this act." 

On March 5, 1902, the then superintendent of insurance in his annual report, 
at page 7, made the following recommendation relative to amending the provisions 
of section 289: 

"Section 289 declares it 'unlawful for any company, corporation or 
assoctahon * * '' to engage in the business of insurance, or to enter 
into any contracts substantially amounting to insurance, or in any manner 
to aid therein, in this state, without first having complied with all the pro­
visions of this chapter. 
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"The chapter referred to is Chapter VIII, Title III, Division II, Part 
First of the Revised Statutes. This chapter contains general provisions, 
applying to some insurance companies. 

"Chapters X and XI of Title II, Division II, Part Second, contains 
many important regulations, and authorize insurance not subject to this 
chapter VIII. It is recommended that from section No. 289 the following 
be eliminated, 'without first having complied with all the provisions of this 
chapter,' and that the following be substituted therefor, 'unless the same 
is expressly authorized by the statutes of this state, and such statutes and 
all laws regulating and applicable to such insurance or contracts have been 
complied with.' " 

On May 12, 1902, 95 0. L., 553, said section 289 was amended by the legislature 
m the manner suggested by the superintendent of insurance as follows: 

* * * "and it is unlawful for any company, corporation or association 
whether organized in this state or elsewhere, either directly or indirectly, 
to engage ii1 the business of insurance, or to enter into any contracts 
substantially amounting to insurance, or in any manner to aid therein, in 
this state, or to engage in the business of guaranteeing against liability, 
loss or damage unless the same is expressly authorized by the statutes of 
this state, and such statutes and all the laws regulating the same * * * 
have been complied with; * * *" 

There is nothing to indicate that the legislature in adopting the report of the 
codifying commission intended to change the meaning of the language contained 
in section 289 of the Revised Statutes; and if there is any ambiguity in the 
language of the revision it is a well settled principle of law that reference will 
be had to the section of the Revised Statutes from which it was taken, in order to 
ascertain its proper interpretation. It seems clear, therefore, that it was the 
legislative intent in the adoption of section 665, General Code, to prohibit the 
making of insurance contracts of any kind in Ohio unless that particular kind of 
insurance is expressly authorized by law. It follows that insurance cannot be 
written in Ohio under any rule of comity, because no insurance can be made 
except such as is expressly authorized by law (by which is meant legislative 
enactment), and if expressly authorized there is no necessity or occasion to resort 
to the rule of comity. 

Objection has been raised to the making of the form of insurance set forth 
·in the policy form submitted in your letter on account of the agreement or cove­
nant contained in paragraph 2 thereof : 

"2. To defend in the name and on behalf of the assured any suit 
brought against the assured to enforce a claim whether groundless or not 
* * *" 

this objection being based upon the decision of the supreme court of Ohio m the 
case of State v. Lay lin, 73 0. S., 90, the syllabus of which is as follows: 

"1. A foreign corporation, the sole business of which is authorized by 
its charter, is that of defending physicians and surgeons against civil 
prosecution for malpractice, which, in the prosecution and conduct of said 
business, issues and sells to members of the medical profession a contract 
whereby it undertakes and agrees to defend the holcler of said contract 
against any suit for malpractice that may be brought against him during 
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the term therein specified, but does not assume, or agree to assume or pay, 
any judgment that shall be rendered against him in such suit, is not en­
gaged in the business of insurance, nor is the contract so issued and sold 
an insurance contract. 

''2. But a foreign corporation created for the purpose of engaging in 
and carrying on such business, is not entitled to have or receive from the 
secretary of state of the state of Ohio, a certificate authorizing it to trans­
act such business in this state, for the reason that the business proposed is 
professional business, and as such is expressly prohibited to corporations by 
section 3225 of the Revised Statutes of Ohio." 

It will be observed that the court found from the evidence in the above cas·e 
that the sole authorized business of the physicians' defense company was that of 
defending physicians, that the company neither paid nor as-reed to pay any in­
demnity whatever, and that the contract written by it was not a contract of 
insurance, but a contract for professional services and prohibited by the statutes. 

The policy form submitted in your letter, however, is a contract of indem­
nity wherein the insurer agreed to indemnify the assured under certain conditions 
and limitations to a stipulated amount. As incidental to such contract of indemnity, 
the insurer agrees to defend "in the name and on behalf of the assured any suit 
brought against the assured." In the insurance world it is a well recognized fact 
that these provisions to defend are inserted as much for the benefit and protection 
of the insurapce company as for the benefit of the assured. By virtue of such 
provision the insurance company may protect itself from the payment of indemnity 
resulting from the failure of the assured to make proper defense in an action 
brought against him. This provision in the policy form submitted is clearly inci­
dental to the main contract of indemnity, and in no manner impairs its essentials 
as an insurance contract. Since the policy form under consideration is a contract 
for indemnity and is therefore insurance, an agreement of the insurer to defend 
the assured is merely incidental, and the principle laid down in the case of State 
v. Laylin, supra, is not applicable. 

Specitlcally answering the several questions asked by you, I am of the opinion: 
I. That physicians' liability insurance of the class specified by you is authorized 

by the language of paragraph 2 of section 9510 of the General Code, and may be 
written in Ohio by any company organized or admitted to make the several kinds 
of insurance enumerated in said paragraph. 

2. Section 665 of the General Code, is a limitation upon the business of 
insurance, and no insurance can be made in Ohio unless that particular kind of 
insurance is expressly authorized by Ohio laws. The fact that a foreign insurance 
company, admitted to do business in Ohio, is by its charter and the laws of its home 
state authorized to make a particular kind of insurance will not authorize such 
company to make that kind of insurance in Ohio unless it is expressly authorized 
by Ohio law. 

3. Physicians' liability insurance is not authorized by the provisions of para­
graph 2 of section 9510 of the General Code, which confers the right "to make 
insurance on the health of individuals and against personal injury." 

4. The provision contained in paragraph 2 of the policy form quoted in your 
letter "to defend in the name and on behalf of the assured any suit brought 
against the assured" being merely incidental to the main contract of indemnity 
may be embodied in the policy without conflicting with the principle laid down 
in the case of State v. Laylin, 73 0. S., 90. Respectfully, 

Eow ARD C. TURNER, 

Attorney General. 
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1050. 

FOREIGN INSURANCE COMPANY AUTHORIZED BY ITS CHARTER 
AND LAWS OF STATE OF ITS INCORPORATION TO WRITE PHY· 
SICIANS' LIABILITY INSURANCE AND WHICH IS ADMITTED TO 
DO BUSINESS IN OHIO UNDER SECTION 9385, G. C., MAY MAKE 
PHYSICIANS' LIABILITY INSURANCE CONTRACTS IN THIS STATE 
-SUCH COMPANY REQUIRED TO DEPOSIT $50,000 IN BONDS AS 
PRESCRIBED BY SECTION 9510, G. C.-THE AETNA LIFE INSUR­
ANCE COMPANY. 

The Aetna Life Insurance Company of Hartford, Connecticut, having authority under 
its charter and the laws of Connecticut to make physicians' liability insurance, and admitted 
to do business in Ohio primarily under section 9385, G. C., may, under the provisions of 
said section, make physicians' liabiUty insurance contracts in Ohio, but must make the 
$50,000 deposit with the superintendent of insurance as prescribed in the latter part of 
paragraph 2 of section 9510, G. C. 

CoLUMBus, Omo, November 29, 1915. 

RoN. FRANK TAGGART, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR:-I am in receipt of your letter of November 19, 1915, requesting my 

opinion as follows: 

"The Aetna Insurance Company claims the right to write physicians' 
liability insurance under and by virtue of section 9385. Its charter and the 
laws of the state of its origin permit it to do this class of bu'liness. 

"I am requesting you to consider this question in conjunction v.ith the right 
of companies to issue physicians' liability insurance, which has heretofore 
been submitted to you. I do this in order to save the necessity of submitting 
again to you the question of physicians' liability from a different angle, and 
in order that the entire question may be concluded by your opinion." 

As my opinion holding that physicians' liability insurance is authorized by para­
graph 2 of section 9510 of the General Code, and may be written in Ohio by a com­
pany organized or admitted to make the several kinds of insurance therein enumerated 
is already prepared, I am addressing my reply to the question submitted in your letter 
just quoted as a separate opinion, which may be considered as supplementary to the 
general opinion on physicians' liability insurance. 

From the facts stated in your letter and in the brief submitted by Honorable A. I. 
Vorys, representing the Aetna Life Insurance Company, it appears that this company 
is a foreign life insurance company organized under the laws of Connecticut, and that 
its charter and the laws of Connecticut permit it to make liability insurance. 

The Aetna Life Insurance Company is licensed to do business in Ohio, and secures 
its right to transact its business primarily under section 9385 of the General Code, 
which is a part of the chapter relating to life insurance, whereas section 9510 of the 
General Code, under which I have heretofore held that physicians' liability insurance 
may be written in Ohio, is a p~rt of the chapter relating to insurance upon property 
and against certain contingencies. The Aetna Life Insurance Company claims the 
right to make physicians' liability insurance under section 9385 of the General Code, 
which is as follows: . 

"No company, organized under the laws of this state, shall undertake any 
business or risk, except as herein provided, and no company, partnership, or 
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BBBOCiation, organized or incorporated by act of congress, or under the laws of 
this or any other state of the United States, or by any foreign government, 
transacting the business of life insurance in this state, shall be permitted or 
allowed to take any kind of risks, except those connected with, or appertaining 
to making insurance on life or against accidents to persons or sickness, tem­
porary or permanent physicial disability, and granting, purchasing and dis­
posing of annuities; nor shall the business of life insurance, or life and accident 
insurance in this state, be in any wise conducted or transacted by any com­
pany, partnership or association which in this state, or any other state or 
country, make insurance on marine, fire, inland, or any other risk, or does a 
banking or any other kind of business in connection with insurance.'' 

While the language of section 9385 of the General Code, above quoted, is that of 
regulation and restriction rather than of affirmative grant, nevertheless by clear im­
plication it recognizes the right, and would seem to confer upon and invest in com­
panies having charter authority, such as the Aetna Life Insurance Company, with 
full authority to make insurance and take risks in anywise connected with or apper­
taining to accidents to or sickness of persons. 

By analogy from the principle announced and the reasoning expressed by the 
supreme court in the case of State ex rei., v. The Aetna Life Insurance Company 
69 0. S., 317, I am of the opinion that physicians' liability insurance may be written 
in Ohio under section 9385 of the General Code by the Aetna Life Insurance Company. 
In that case the court held that a foreign insurance.cornpany (which was the Aetna 
Life Insurance Company, of Hartford, Conn.), licensed to do business in Ohio, and 
whose charter conferred upon it authority to make employers' liability insurance, 
was privileged to write such insurance in Ohio under the language of section 9385 of 
the General Code: 

"to make insurance and take risks connected with and appertaining to acci­
dents to persons.'' 

At page 323, the court, in the opinion, say: 

"That this kind of insurance, employers' liability insurance, may from 
its very nature appropriAtely be classified with and peculiarly belongs to 
what is commonly known and designated as accident insurance must, we 
think, be conceded, inasmuch as such insurance has for its primary purpose 
indemnification against the effects of accidents resulting in bodily injury or 
death. It is said by Barker, J., in Employers' Assurance Corporation v. 
Merrill, 155 Mass., 406: 'In one sense, there can be no doubt that an em­
ployers' liability policy is accident insurance. Such policies cover accidents 
to others than the assured, but the assured must stand in such a relation to 
the person accidentally injured or killed as to be legally liable for the result 
of the accident, and it is only an accident causing bodily injury or death which 
creates a right to the insurance.' • • *" 

Again, at page 325, as follows: 

"However, a consideration of the legislation in Ohio touching the rights 
of life, and life and accident insurance companies, organized under the laws 
of another state and doing business in this state, will show that it has not been, 
and is not the policy of our law to discourage or prohibit such companies 
from engaging in or doing an accident insurance business in this state; nor 
can there be found any statutory inhibition whereby the right of such COlD-
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panies to insure against accidents is limited or restricted to risks by accident 
to the person assured, but on the contrary the right conferred is to take such 
risks as are in anywise connected with or appertaining to accident to persons. 
It follows, therefore, that so long as the defendant company confines itself to 
insurance against accidents to persons, and its contract is one to indemnify 
the assured against loss by accidental injury to a person in whom the assured 
has an insurable interest because legally liable for the results of such accident, 
that such risk is clearly one 'connected with and appertaining to accidents to 
persons' and is therefore within the legitimate scope of the powers and authori­
ty possessed by such company by virtue of section 3596, Revised Statutes." 

If, therefore, as decided in the above case, the Aetna Life Insurance Company 
may make employers' liability insurance under authority of the language in section 
9385 of the General Code "connected with or appertaining to the making of insurance 
on life or against accidents to persons, or sickness, * * • " I cannot escape the con­
clusion that the same company may make physicians' liability insurance under authority 
of the same language, because his liability is precisely the same kind of a liability 
as that of the employer. · 

Although, as above stated, I am convinced that the Aetna Life Insurance Company 
may make physicians' liability insurance under authority of section 9385 of the General 
Code, I cannot subscribe to the further claim which is made by counsel for the Aetna 
Life Insurance Company, and.which is perhaps the company's .real purpose in :·a­
questing this opinion, that it may make physicians' liability insurance in Ohio with­
out the necessity of first depositing with the superintendent of insurance bonds to the 
amount of fifty thousand dollars of the kind enumerated and required in the latter 
part of paragraph 2 of section 9510 of the General Code. The language pertinent is 
as follows: 

"* * • But a company of another state, territory, district or country 
admitted to transact the business of indemnifying employers and others, 
in addition to any other deposits required by other laws of this state, shall de­
posit with the superintendent of insurance for the benefit and security of all 
its policy holders, fifty thousand dollars in bonds of the United States or of the 
state of Ohio, or of a county, township, city or other municipality in the state, 
which shall not be received by the superintendent at a rate above their par 
value. • • *" 

This language clearly indicates the legislative intent to require foreign insurance 
companies, which are admitted to make insurance in Ohio indemnifying "employers 
and others," to deposit for the benefit and security of its policy holders fifty thousand 
dollars in bonds mentioned, which deposit shall be in addition to any and all other 
deposits. The language requiring this extra deposit was placed in section 9510 of the 
General Code (Revised Statutes, section 3596), by amendment approved April 25, 
1904 (97 0. L., 408), subsequent to the enactment of sections 9367 and 9373 of the 
General Code, which provide generally as to the amount and kind of the deposit re­
quired by a foreign life insurance company, and also subsequent to the enactment of 
.action 9385 of the General Code. 

Specifically answering the question asked by you and the further question raised 
by counsel for the Aetna Life Insuranc·e Company, I am of the opinion that the Aetna 
Life Insurance Company, a foreign insurance company endowed with authority under 
its charter and the laws of the state of its incorporation to make physicians' liability 
insurance contracts and which is admitted to transact its business in Ohio primarily 
under section 9385 of the General Code, may, under the language of said section and 
upon the principle laid down in the case of State v. the Aetna Life Insurance Company, 
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69 0. S., 317, make physicians' liability insurance contracts in Ohio. Regardlesa, 
however, of the source from which it claims its authority to transact the businesa of 
indemnifying employers and others, the Aetna Life Insurance Company must, in 
addition to any other deposits required by the laws of Ohio, make the deposit of $50,-
000.00 in bonds prescribed by the latter part of paragraph 2 of section 9510, of the 
General Code. 

1051. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

STATE BOARD OF EMBALMING EXAMINERS-CLAIM OF FORMER 
SECRETARY OF BOARD FOR COMPENSATION AND EXPENSES­
HOW ADJUSTED. 

CoLUMBUs, OHIO, November 29, 1915. 

RoN. A. V. DONAHEY, ,Auditor of State, Columbus, Ohio. 
DEAR SIR:-Under date of November 19th, you certified to my department, a 

claim against Mr. George Billow, of Akron, Ohio, formerly secretary of the Ohio state 
board of embalming examiners, in the sum of $155.00, being the amount received by 
said Billow as license fees while secretary of said board. Mr. Billow admits that he 
had in his hands at the time of ceasing to be secretary of said board, the sum of $155.00, 
the amount of the claim, and in payment thereof has tendered to you the sum of $22.75 
by check signed by him and made payable to your order, and a voucher for $132.25, 
being the amount owing to him by the state for salary in the sum of $100.00 for serv­
ices as such secretary for the month of January, 1915, and the sum of $32.25 being 
for expenses incurred by him while acting as such secretary. 

We understand that there is no claim made, but that the sum of $132.25 is prop­
erly owing to Mr. Billow, but that the reason the same has not been paid is that there 
is. no money available to the embalming board with which to pay the same. In your 
letter you state: 

"There being no money available to the embalming board with which 
to pay his expenses, he attempted to deduct them from the receipts in his 
possession by filing with this office the revenue voucher above mentioned, 
for the receipts, and in lieu of the cash, the board's voucher to him for his 
expenses, and his own check to A. V. Donahey for the blhmce." 

The matter is in the following situation: 
Mr. Billow, as secretary of the state board of embalming examiners, owes the 

state of Ohio for license fees collected by him, as such secretary for the state of Ohio, 
the sum of $155.00; the state of Ohio owes him the sum of $132.25, and be offers the 
state of Ohio his check for the difference between the two amounts. As we under­
stand it, Mr. Billow refuses to pay over the amount of $155.00, being the amount of 
the claim which you have certified to me against him. It will, therefore, be necessary 
that suit be brought on the said claim, and the question then arises as to whether or 
not, if suit is brought, Mr. Billow will be entitled to a set-off in the sum of $132.25. 

In the case of State of Ohio v. Franklin Bank of Columbus, 10 Ohio, 91, the court 
recognizes the right of a defendant to set off a debt due to him from the state in a 
civil action by the state. The opinion on the above point is no more than a statement 
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of the proposition, but it has not been reversed or modified in any subsequent case in 
Ohio so far as I am able to ascertain. At the end of the opinion the court states the 
entire proposition as follows: 

"Such being the opinion of the court, we are requested to render judg­
ment against the sbte for the balance due. This we cannot do. But under 
the agreed case we are authorized to set off so much of this amount which is due 
from the state to the bank, as will be sufficient to balance the claim $47.66, 
which is done accordingly." 

This rule is not in accordance with the overwhelming weight of authority, but 
is in accordance with the rule laid down in Kentucky and Arkansas. 

The rule· of law in Ohio being, that on suit brought by the state, the defendant 
can set off any claim legally due to him from the state to the amount claimed by the 
state, I am of the opinion that an action could not be maintained in the courts of Ohio 
to recover from Mr. Billow the entire sum of $155.00, but that the court would per­
mit a set off of the amount claimed by him to be due him from the state, which claim 
is not disputed in the sum of $132.25, leaving :.:. balance of $22.75, for which he has 
already tendered his check. 

I am, therefore, of the opinion that Mr. Billow's check should be converted into 
cash, and that proper entry should be made on your books showing that the trans­
action is closed. 

The claim was certified to this department under the provisions of sections 259 
and 268 of the General Code. Under the provisions of section 268, the attorney gen­
eral and auditor of state are authorized, if they deem it for the best interests of the 
state, to adjust the claim by allowing a set-off or abatement thereto. My suggestion 
for settling this matter is that you and myself abate the claim of $155.00 by the amount 
of the claim of Mr. Billow, in the sum of $132.25, and accept his check for $22.75, 
balance due. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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1052. 

POLICE RELIEF-TRUSTEES OF POLICE RELIEF FUND CANNOT 
DIVERT ANY PART OF GENERAL POLICE FUND RAISED BY 
AUTHORITY OF SECTION 4621, G. C., TO A POLICE SUB-FUND 
AUTHORIZED BY SECTION 4625, G. C. 

The police relief fund authorized by section 4621, G. C., is to be made up 
oj receipts of a levy provided therein, the amount, if any, credited on account of a resort 
to the tax on the business of trafficking in intoxicating liquors, fines imposed upon members 
of the police department by way of discipline, rewards, fees or proceeds of gifts and emolu­
ments allowed by the authority in charge or control of the department and donations made 
to and accepted by the trustees under the provisions of section 4624, G. C., unless the con­
ditions under which said donations are made prescribe that they shall become a part of the 
police relief sub-fund, in which case they may be credited to that fund. 

The power given to the trustees to make rules and regulations for the distribution of the 
fund under section 4628, G. C., does not confer authority to divert moneys from the funds 
to which, under the law, they are to be credited. 

CoLUMBus, 0HtO, November 29, 1915; 

Bureau of Inspection and Superoision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Permit me to reply to your request for an opinion relative to the 

police relief sub-fund of the city of Columbus, Ohio, which is as follows: 

"We would respectfully request your written opinion upon the fqllow­
ing question: 

"The trustees of the police relief fund of the city of Columbus, Ohio, 
have created a 'Police Relief Sub-fund' under authority, as cited in their 
rules, of section 4628 of the General Code. The purpose of this fund is to 
furnish sick benefits and funeral expenses to such members of the police 
department as voluntarily contribute from their salaries certain amounts as 
provided in section 4625 of the General Code. In addition to such volun­
tary contributions, the trustees have turned into this sub-fund rewards and fees 
for extraordinary services by members of the police force, moneys arising 
from the sale of unclaimed property, and donations to the police relief fund. 
In fact, all revenues accruing to said fund except those raised by taxation. 
At the time the police relief sub-fund, so-called, was created in December, 
1913, the money in the regular police relief fund, which was received from 
these sources (other than taxation) was tran'>ferred to said sub-fund. 

"Since only a part of those who are entitled to receive benefits from the 
police relief fund, have any share in this sub-fund, and since the law specif­
ically provides that moneys derived from fines, and all rewards, fees, etc., for 
extraordinary services, as well as donations, shall be credited to the police 
relief fund (sections 4623 and 4624, G. C.), is such action of said trustees 
in diverting said moneys to the sub-fund legal? 

"We enclose a copy of the rules of the trustees of the police relief funti 
and the police relief sub-fund. An early reply will be greatly appreciated." 

The police relief fund in the first instance is maintained by the levy of a tax 
authorized by section 4621 of the General Code, which ia as follows: · 

"In each municipality availing itself of these provisions, to maintain the 
police relief fund, the council thereof each year, in the manner provided by 
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law for other municipal levies, and in addition to all other levies authorized 
by law, may levy a tax of not to exceed three-tenths of a mill on each dollar 
upon all the real and personal property as listed for taxation in the munici­
pality. In the matter of such levy, the board of trustees of the police relief 
fund shall be subject to the provisions of law controlling the heads of depart­
ments in such municipality, and shall discharge all the duties required of 
such heads of departments." 

If the maximum amount authorized to be levied under the preceding section be 
not provided the deficiency may be made up from the annual tax on the business of 
trafficking in intoxicating liquors as provided in section 4622 of the General Code, 
and it is specifically provided that the police relief fund may be further augmented 
under the provisions of section 4623 and section 4624 of the General Code, which 
are as follows: 

"Section 4623. All fines imposed upon members of the police depart­
ment of the municipality by way of discipline or punishment by the authority 
having charge or control thereof, and all rewards, fees, or proceeds of gifts 
and emoluments allowed by the authority in charge or control of the depart­
ment, paid and given for or on account of any extraordinary service of any 
member of the force, and moneys arising from the sale of unclaimed property 
or money, after deducting all expenses incident thereto, shall be credited to 
the police relief fund. 

"Section 4624. The trustees of the fund may make by gift, grant, devise 
or bequest, moneys on real or personal property, upon such terms as to the 
investment or expenditure thereof as is fixed by the grantor or determined 
by the trustees." 

It will be observed therefore that there is to be credited to the police relief fund 
as such the receipts arising from the levy authorized by section 4621, supra, the amount, 
if any, credited on account of a resort to the tax on the business of trafficking in in­
toxicating liquors, fines imposed upon members of the police department by way of 
discipline in the department, rewards, fees, or proceeds of gifts and emoluments al­
lowed by the authority in charge or control of the department given on account of 
the extraordinary service of any member of the force, the net amount arising from 
the sale of unclaimed property and donations made to the trustees and accepted under 
the provisions of section 4624 of the General Code, supra, for such fund. 

The police relief sub-fund referred to in your letter is authorized and established 
under the provisions of section 4625 of the General Code, which is as follows: 

"The trustees of the fund may also receive such uniform amounts from 
each person designated by the rules of the police department, a member 
thereof, as he voluntarily agrees to, to be deducted from his monthly pay, 
and the amount so received shall be used as a fund to increase the pension 
which may be granted to such person or his beneficiaries, or in the discretion 
of such trustees moneys derived from such monthly deductions shall be 
used to relieve members of the force who contribute thereto when sick or 
disabled from the performance of duty, for funeral expenses, relief of their 
families in case of death or for pensions when honorably retired from the force." 

Section 4628 of the General Code, as amended, page 557 0. L., vol. 106, is as 
follows: 

"Such trustee shall make all rules and regulations for distribution of 
the fund, including the qualifications of those to whom any portion of the 
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fund shall be paid, and the amount thereof, with power also to give credit 
for prior continuous "&:tual service in the fire department or in any other 
department of the c~ty rendering service in fire prevention, but, no rules 
or regulations shall be in force until approved by the director of public safety 
or the marshal of the municipality, as the case may be." 

The provision, "with power also to give credit for prior continuous actual service 
in the fire department or in any department of the city rendering service in fire prevention," 
was inserted by way of amendment by the recent general assembly, otherwise the 
law is as it was at the time of the establishment of the police relief sub-fund referred 
to in your letter. 

Under the provisions of section 4328 of the General Code, supra, it is contended 
that the trustees asserted the right to, and actually did, transfer to the police relief 
sub-fund certain moneys derived from fines and all rewards, fees, etr., for extraordinary 
services, which had been placed to the credit of the police relief fund under the pro­
visions of section 4623 of the General Code, supra. 

A reading of section 4625 of the General Code, supra, will at once disclose the fact 
that the fund therein authorized and created is not a part of the police relief fund 
but is a separate and distinct fund in the nature of an auxiliary fund to be distributed 
among a number !united to those who contributed voluntarily to the same, and that 
the fund is made up exclusively of such contributions from members of the police 
department and such other moneys or real or personal property as may be added to 
such fund under the conditions of the grant, devise or bequest fixed by the grantor 
under the provisions of section 4624 of the General Code, supra. While only contrib­
uting members of the police force are entitled to share in the police relief sub-fund 
created under section 4625 of the General Code, supra, all members of the police de­
partment are entitled to share in the police relief fund which is maintained by general 
taxation. 

It is my opinion therefore that the trustees of the police relief fund were without 
authority to divert any part of the general police relief fund, which was for the henefit 
of all, to the sub-fund, which is for the benefit of a limited number, and that the general 
fund must be expended strictly as a police relief fund without reference to the existence 
of the sub-fund, save and except in the case of donations to the fund made under the 
provisions of section 4624, supra, which may have been diverted to the police relief 
sub-fund under conditions fixed by the grantor. The power to make rules, contained 
in section 4628, General Code, supra, does not confer authority to divert moneys 
from the funds to which under the law they are to be credited. 

1053. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTIONS FOR IMPROVEMENT OF CERTAIN 
ROADS IN EIGHT DIFFERENT COUNTIES. 

CoLUMBUS, OHio, November 29, 1915. 

HoN. CLINTON CowAN, Stale Highway Commi8sioner, Columbua, Ohio. 
DEAR S!R:-1 have your communication of November 29, 1915, transmitting 

to me for exainination final resolutions relating to the following road improvements: 
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"Defiance county-Hicksville-Defiance road, section 'C,' petition No. 
574, I. C. H., 420. 

"Holme3 county-Mansfield-Millersburg .road, section 'G,' petition No. 
883, I. C. H., 145. 

"Meigs county-Pomeroy-Jackson road, section 'M,' petition No. 
1098, I. C. H., No. 395. 

"Morgan county-McConnelsville-Caldwell road, section 'H,' petition 
No. 1345, I. C. H., 390. . 

"Perry county-Newark-New Lexington road, section '-,' petition No. 
893, I. C. H., 356. 

"Perry county-New Lexington-Athens road, petition No. 889, I. C. H., 
158. 

"Seneca county-Lima-Sandusky road, section 'N,' petition No. 1044, 
I. C. H., 22. 

"Seneca county-Findlay-Tiffin road, section 'M,' petition No. 1045, 
I. C. H., 219. 

"Union county-Urbapa-Maryaville road, section 'E,' petition No. 
839, I. C. H., 191. 

"Williams county-West Unity-Montpelier road, section 'M.' petition 
No. 1510, I. C. H., 303. 

"William~ county-West Unity-Montpelier road, section 'M,' petition 
No. 1510, I. C. H., 303." 

I find these resolutions to be in regular form, and am therefore returning the 
same with my approval endorsed thereon. I have also endorsed my approval upon 
the duplicate copies of the last three resolutions referred to above, which duplicates 
you transmitted to me with the originals. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 
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1054. 

BOARD OF EDUCATION OF VILLAGE SCHOOL DISTRICT-WHERE 
NO HIGH SCHOOL :MAINTAINED SAID BOARD CAN BE REQUIRED 
TO PAY TUITION OF PUPILS ATTENDING HIGH SCHOOLS-WHERE 
SECOND OR THIRD GRADE HIGH SCHOOL IS MAINTAINED 
BOARD LIABLE FOR TUITION FOR ONE YEAR AND TWO YEARS 
RESPECTIVELY. 

The board of education of d village school district which is subject to both district and 
county supervision, and which maintains no high school, and which makes no provision 
for the schooling of its high school pupils in the manner authorized by the first part of sec­
tion 7750, G. C., may be required to pay the tuition of said pupils, residing in said dis­
trict, who are eligible for admission to and are attending a high school in another district. 

In case the board of education of said village school district has made the agreement 
authorized by the first part of said statute, any pupil residing in said district, and eligible 
for admission to high school, and liting at a distance of three or four miles from the high 
school designated in said agreement, will st~ll have the right, under the provision of said 
statute, to select a high school other than the one designated by said board of education, 
and to have his t1tition paid by said board . 

. Under pr(jvision of section 7748, G. C., as amended in 104 0. L., 126, the board of 
education of a village school district which is subject to both district and county supervis­
ion, and which maintains a third grade high school, may be compelled to pay the tuition 
of graduates from such high school, residing in the district, at a first grade high school for 
two years. 

The board of education oj a village school district which is subject to both district and 
county supervision, and which maintains a second grade high school, may be compelled 
to pay the tuition of graduates from such high school, residing in the district, at a first grqde 
high school for one year. 

·CoLUMBus, Ou10, November 30, 1915. 

IToN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm:-In your letter under date of November 23rd you request my opinion 

on the following questions: 

"1. A certain village school district has no high school. Can the board 
of education of said village be compelled to pay the high school tuition of its 
pupils who are eligible for admission to high school? 

"2. Can the board of education of a village school district maintaining 
a third grade high school be compelled to pay for two years the high school 
tuition of its pupils who have graduated from said third grade high school? 

"3. Can the board of education of a village school district maintaining 
a second grade high school be compelled to pay the high school tuition fo'" 
one year of one of its pupils who has graduated from said high school and 
who is now attending a high school of the first grade located in another dis­
trict?" 

The village school districts of the state may be classified as follows: 

"1. Village school districts which are exempt from the supervision of 
the county board of education, under the provision of section 4688, G. C., 
as amended and supplemented by section 4688-1, G. C., 104 0. L., 133. 

"2. Village school districts which, having complied with the require­
ments of section 4740, G. C., as amended in 106 0. L., 439, are exempt from 
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district supervision, and are continuing under the direct supervision of the 
county superintendents of the respective counties in which such districts 
are located. 

"3. Village school districts other than those referred to in the above 
mentioned classes, and within the county school district as defined by sec­
tion 4684, G. C., as amended in 104 0. L., 133, and· therefore subject to dis­
trict and county supervision." 

Upon investigation I find that every village school district of the first class above 
mentioned maintains a first grade high school as defined by section 7652 G. C. It 
is evident, therefore, that inasmuch as every village school district of the second class 
maintains a high school of the first grade, your questions can have reference only to 
those village school districts of the third clas.s a.bove mentioned which are subject to 
both district and county supervision. 

With this limitation in mind, your first question may be stated as follows: 

"May the board of education of a village school district which is sub­
ject to both district and county supervision, and which maintains no high 
school, be required to pay the tuition of pupils, residing in .said district, who 
are eligible for admission to and are attending a high school in another dis­
trict?" 

Section 7750, G. C., provides as follows: 

"A board of education not having a high school, may enter into 
an agreement with one or more boards of education maintaining such school, 
for the schooling of all its high school pupils. When such agreement is 
made, the board making it shall be exempt from the payment of tuition at 
other high schools of pupils living within three miles of the school designated 
in the agreement, if the school or schools selected by the board are located 
in the same civil township, as that of the board making it, or some adjoining 
township. In case no such agreement is entered into, the school to be at­
tended can be selected by the pupil holding a diploma, if due notice in writ­
ing is given to the clerk of the board of education of the name of the school 
to be attended and the date the attendance is to begin, such notice to be 
filed not less than five days previous to the beginning of attendance." 

It will be observed, under the provisions of the first part of section 7750, G. C., 
as above quoted, the board of education of the village school district, referred to in 
your inquiry, is authorized to enter into an agreement with one or more boards of 
education maintaining high schools, for the schooling of all of its high school pupils. 
By exercising this authority and entering into such an agreement, said board of ed­
ucation would be exempt from paying the tuition of pupils residing within three miles 
of the school designated in said agreement, when such sc):wol is located in the same 
or some adjoining township. 

If no such agreement is made, it remains to be determined whether said board 
of education may be required to pay the tuition of the pupils, referred to in your first 
question. 

It will be observed, that under the provisions of the latter part of section 7750, 
G. C., if said board of education fails to provide for the schooling of its high school 
pupils in the manner therein set forth, a high school can be selected by those pupils 
holding diplomas, providing due notice in writing is given to the clerk of said board 
in the manner prescribed by said statute. 

. The above provision of said section 7750, G. C., by its terms, limits the right to 
select a high school, in case of the failure of a board of education having no high school 
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to provide for the schooling of its high school pupils, to those pupils holding diplomas, 
issued to them by the board of county school examiners, under authority of section 
7744, G. C., as in force prior to May 20, 1914. 

This section was repealed by an act of the general assembly, as fouad in 104 0. 
L., 125, which act constitutes a part of the new school code so-called, and which be­
came effective on said date of May 20, 1914. The provisions of the aforesaid section 
were not re-enacted, and the board of county school examiners is no longer author­
ized to examine pupils to determine their eligibility for admission to high school, and 
to issue diplomas as evidence of such eligibility. 

I call your attention, however, to the latter part of section 7747, G. C., as amended 
in 104 0. L., 125, which provides that: 

"The district superintendent shall certify to the county superintendent 
each year, the names of all pupils in his supervision district who have com­
pleted the elementary school work, and are eligible for admission to high 
school. The county superintendent shall thereupon issue to each pupil so 
certified, a certificate of promotion, which shall entitle the holder to ad­
mission to any high school. Such certificates shall be furnished by the su­
perintendent of public instruction." 

These provisions of section 7747, G. C., must be read in connection with the 
latter part of section 7655-7, G. C., as found in 104 0. L., 129, which provides that: 

"Graduates of any elementary school shall be admitted to any high 
school without examination on the certificate of the district s•1perintendent." 

It was evidently the intention of the legislature, in repealing the provisions of 
section 7744, G. C., as in force prior to May 20, 1914, and in enacting the above pro­
visions of sectio.ns 7747 and 7655-7 of the General Code, that the certificates of pro­
motion issued by the district and county superintendent, unde1' authority of said 
section 7747, G. C., as amended, shall take the place oi the diploma formerly issued 
by the board of county school examiners, under authority of said se<'tion 7744, G. C., 
and be the proper evidence of the eligibility of a pupil for admission to the high schooL 

I am of the opinion, therefore, in answer to your first question, as stated by me, 
that pupils holding such certificates of promotion, and residing in a village school 
district of the third class above mentioned, which maint!lins no high school, and which 
makes no provision for the schooling of said pupils in the manner authorized by the 
first part of said section 7750, G. C., may attend a high sci-tool in another school dis­
trirt, and the bo·nd of education of said village school district may be required to 
pay the tuition of said pupils provided the notice required by the latter part of said 
section is given as therein prescribed. 

In case said board of education of the village school district has made the agree­
ment authorized by the first part of said statute, any pupil residing in said district 
and holding said certificate of promotion, and living at a distance of three or more 
miles from the high school designated in said agreement, will still have the right, under 
the provisions of said statute, to select a high school other than the one designated 
by said board of education, and to have his tuition paid by said board. 

Your second question may be stated as follows: 

"May the board of education of a village school district of the third 
class, above mentioned, which maintains a third grade high school, be com­
pelled to pay the tuition of graduates from such high school, residing in the 
district, at a first grade high school for two years?" 
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Your third question may be stated as follows: 

"May the board of education of a villa.ge school district of the third class 
above mentioned, which maintains a second grade high school, be compelled 
to pay the tuition of graduates from such high school, residing in the dis­
trict, at a first grade high school for one year?" 

The answers to your second and third questions, as stated by me, are found in 
the provisions of the first part of section 7748, G. C., as amended in 104 0. L., 126, 
which are as follows: 

"A board of education providing a third grade high school as defined by 
law shall be required to pay the tuition of graduates from such school resid­
ing in the district at any first grade high school for two years, or at a second 
grade high school for one year. Should pupils residing in the district prefer 
not to attend such third grade high school, the board of education of such 
district shall be required to pay the tuition of such pupils at any first grade 
high school for four years, or at any second grade high school for three years 
and a first grade high s,chool for one year. Such a board providing a second 
grade high school as defined by law shall pay the tuition of graduates re­
siding in the district at any first grade high school for one year; except that, 
a board maintaining a second or third grade high school is not required to 
pay such tuition when the maximum levy permitted by law for such district 
has been reached and all the funds so raised are necessary for the support 
of the schools of such district." 

1055. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

OFFICES INCOMPATIBLE-JUSTICE OF PEACE-ASSESSOR. 

A justice of the peace elected assessor under the provisions of section 3349, G. C., 
as amended, 106 0. L., 250, and whose term of office as assessor begins January I, 1916, 
may not hold both the office of assessor and justice of the peace after the beginning of the term 
of office of assessor, notwithstanding the fact that the actual work of assessor may not begin 
until the second Monday in April, 1916, as the two offices are incompatible, having been 
made so under the prouisionl! of section 5590, G. C., as amended, 106 0. L., 270. 

CoLUMBus, OHIO, November 30, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-This office is just in receipt of a letter from Mr. Dow Bretz, justice 

of the peace of Napoleon township, Napoleon, Ohio, which is as follows: 

"At the regular election held on the 2nd of November I was elected 
assessor of the village of Napoleon. As" I understand it I cannot hold both 
office of justice of the peace and assessor, and what I would like to know is: 
Can I hold the office of justice of the peace until April 1, 1916, as I will not 
commence work as assessor until the second Monday in April?" 
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The election of assessor is provided for in section 3349 of the General Code, e.a 
amended, 106 0. L., 250, which, in part, is as follows: 

"At the regular election to be held in November, 1915, and biennially 
thereafter, assessors shall be elected in the manner provided by law. * * * 
Such assessor shall take and hold his office for the term of two years from and 
after the first day of January following his election. Upon the election and 
qualification of such assessor, the right of the deputy assessor theretofore 
appointed under any provision of law to exercise any powers or perform any 
duties as such deputy assessor shall cease and determine, and he shall turn 
over to the person so elected and qualified, all the books, records, papers and 
furniture of said office. Such elected assessor shall be the successor of said ap­
pointed officer, with full power to take up, carry on and complete any and all of 
the unfinished business thereof, and he shall perform all the duties, exercise 
all the powers and be subject to all the liabilities and penalties devolved, 
conferred or imposed by law upon the deputy assessor so appointed." 

Section 5590 of the General Code, as amended (106 0. L., 270), is as follows: 

"An assessor, member of a county board of revision or an as<llstant, 
expert, clerk or other employe of a county board of revision shall not, during 
his term of office, or period of service or employment, as fixed by law or pre­
scribed by the tax commission of Ohio, hold any other public office of trust or 
profit, except offices in the state militia or the office of notary public." 

It will be noted from the provisions of section 3349 of the General Code, quoted 
above, that the term of the office of assessor to which the incumbent of the office of 
justice of the peace, who makes the enquiry, has been elected, will begin on January 
1, 1916, and under the provisions of section 5590 of the General Code, supra, it is 
clear that from and after that date he will not be allowed to hold the offices of justice 
of the peace and assessor. 

It is my opinion, therefore, in answer to his question that he cannot continue 
to hold the office of justice of the peace until April 1, 1916, and at the same time the 
office of assessor to which he has been elected, notwithstanding, as he states, he will 
not commence work as assessor until the second Monday of April. 

A copy of this opinion has been sent to Mr. Bretz. 
Respectfully, 

EDWARD c. TURNER, 

Attorney General. 
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1056. 

CASS IDGHWAY LAW-COUNTY HIGHWAY SUPERINTENDENT MUST 
FURNISH MAPS OF COUNTY WHEN STATE HIGHWAY COMMIS­
SIONER REQUESTS THE SAME. 

Where the county highway superintendent is called upon by the state highway com­
missioner or chief highway engineer to furnish a map or maps of the county, showing the 
location of rivers, etc., together with any other information that may be required, it becomes 
the duty of the county highway superintendent to prepare the map or maps in question, 
furnish the required information and make any survey necessary in preparing such map or 
maps and collecting such information. 

CoLUMBUs, Onro, November 30, 1915. 

HoN. LINDSEY K. CooPER, Prosecuting Attorney, Ironton, Ohio. 
DEAR SIR:-I have your communication of November 27, 1915, which reads as 

follows: 

"I am advised by the county commissioners of this county that the state 
highway commissioner has called upon the county highway superintendent of 
this county to make a survey of all the roads in the county, giving detailed 
information relative to same, and especially with reference to all bridges and 
culverts, their condition, etc., over one foot in diameter. The county com­
missioners of this county, believing that this would entail an expenditure 
of considerable money, which is very badly needed for defraying expenses of 
labor and material necessary to repair the roads, have called upon me for 
an opinion as to whether or not this expense would absolutely have to be 
incurred. 

"I have advised them as per copy of letter enclosed herewith. They 
requested me to ask you for an opinion upon the same, and in accordance 
with said request I respectfully refer the matter to you." 

Your letter of advice to the county commissioners of your county, a copy of which 
you enclosed with your inquiry, reads as follows: 

"Replying to your question of whether or not the county surveyor is 
compelled to furnish to the state highway commissioner the detailed infor­
mation called for with reference to all roads in the county, including all bridges, 
culverts, etc., and making a general survey of said roads, will say: 

"Section 180 of the Cass highway act, being section 1187, General Code, 
provides in part: 

" 'The state highway commissioner or chief highway engineer may call 
upon the county highway superintendent, at any time, to furnish a map or 

, maps of the county showing distinctly the location of any rivers, railroads, 
streams, township lines, cities, villages, public highways and deposits of road 
material, together with any other information that may be required by said 
commissioner or engineer. Such information shall be furnished in such form as 
the state highway commissioner may require.' 

"It is my opinion that this section is broad enough to cover the informa­
tion asked for, and that the county highway superintendent may not legally 
refuse to furnish such information." 

I concur fully in the opinion expressed by you, and advise that when the county 
highway superintendent is called upon by the state highway commissioner or chief 
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highway engineer to furnish a map or maps of the county, showing the location of 
rivers, railroads, streams, township lines, cities, villages, public highways and de­
posits of road material, together with any other information that may be required 
by said commissioner or engineer, it becomes the duti of the county highway superin­
tendeBt to prepare the map or maps in question and to furnish the required information, 
and to make any survey or surveys that may be necessary in the preparation of such 
map or maps or in the collection of the information required, and that the <'Ounty 
highway superintendent cannot legally refuse to act in the premises. 

1057. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY COMMISSIONERS-INTERPRETATION OF SECTIONS 2489, G. 
C., AND 2490, G. C., IN REGARD TO REWARDS OFFERED FOR 
APPREHENSION OF CRIMINALS GENERALLY AND ALSO FOR 
HORSE THIEVES-REWARD LIMITED TO SPECIFIC CRIME WHICH 
HAS BEEN COMMITTED AND IS NAMED IN RESOLUTION OF 
COMMISSIONERS-DEPUTY MARSHAL OR NIGHT WATCHMAN OF 
MUNICIPALITY NOT ENTITLED TO REWARD FOR MAKING SUCH 
ARREST. 

1. Until the crime or crimes specified in sections 2489 and 2490, G. C., have been 
committed, county commissioners may not offer the reward provided for in said sections. 

2. The reward offered under the provisions of said sections may be limited only to a 
specific crime or crimes named and described in the resolution offering the reward, which 
resolution must name the reward and by appropriate reference be made to apply only to 
such specific crime or crimes. 

3. A dep1dy marshal or night watchman of a municipality making an arrest in the 
discharge of his official duty may not demand or receive a reward therefor and is entitled 
to no other or further remuneration or reward for making such arrest than that prescribed 
by law. 

CoLUMBUs, OHIO, November 30, 1915. 

RoN. A. A. SLAYBAUGH, Prosecuting Attorney, Ottawa, Ohio; 
DEAR Sm:-I have your letter of November 15, 1915, containing the following 

statement and inquiries: 

"The board of county commissioners of Putnam county, Ohio, under 
the provisions of section 2490, General Code, passed a resolution some years 
ago, offering a reward of $50.00 for the arrest and conviction of any person 
or persons stealing a horse within the limits of said Putnam county, i. e., they 
offered a standing reward for the arrest and conviction of any person steal­
ing a horse, or aiding, or abetting the same subsequent to the passage of such 
resolution. This resolution was passed not for the purpose of offering a reward 
for any particular person or crime that had been committed, prior to the pas­
llage of the resolution. Did they have the authority to pass such a resolution, 
and if so, is the party, not an officer, who was the cause of the arrest and 
conviction of the horse thief subsequent to the passage of such resolution 
entitled to the reward? 

"2. In order for a person to collect a reward offered by the county 
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collliiUSSioners, must the county commissioners have passed a certain reso­
lution subsequent to the date of the claim and specifying in the resolution 
the date of the crime, the kind of the crime and the amount of reward offered 
before any person would be entitled to the reward for the arrest and convic­
tion of such a person? 

"3. Is the deputy marshall or a night watchman of a municipality en­
titled to a reward under any conditions? 

"In answer to third question, I wish to say that in my opinion, no night 
watchman or deputy marshal, whether he has given bond or receives a salary 
is entitled to any reward, becau·se under section 13492, he is a police officer, 
within the meaning of the statutes of Ohio, and in case of Bank v. Edmund, 
76 0. S., 396, appears to have determined this third question to my entire 
satisfaction; still I would like to have your opinion on the matter. As to the 
1st and 2nd questions, I would say that by construing section 2490, General 
Code, literally, and in favor of public policy, the county commissioners 
would have authority to offer a standing reward for any of the crimes specified 
in sections 2489 and 2490, General Code, but I would greatly appreciate 
your opinion on this point." 

Section 2490, G. C., to which yoti refer in your letter, provides as follows: 

"When they deem it expedient, the county commissioners may offer 
such reward, or employ such detectives, as in their jUdgment the nature of 

·the case requires for the detection or apprehension of any person charged 
with horse stealing or engaged in aiding or abetting horse stealing, and upon 
the conviction of such person, pay such reward or other compensation from 
the county treasury. On the collection of a recognizance given and forfeited 
by such person, if they deem it expedient, the commissioners may pay such 
·reward or other compensation. In no case shall the owner of the stolen 
horse or horses be entitled to any of such reward." 

The preceding section 2489, G. C., I also consider pertinent to the discussion of 
the questions submitted by you, and it provides as follows: 

"When they deem it expedient, the county commissioners may offer 
such rewards as in their judgment the nature of the case requires, for the 
detection or apprehension of any person charged with or convicted of felony, 
and on the conviction of such person, pay it from the county treasury, to­
gether with all other necessary expenses, not otherwise provided for by law, 
incurred in making such detection or apprehension. When they deem it expe­
dient, on the collection of a recognizance given and forfeited by such person, 
the commissioners may pay the reward so offered, ·or any part thereof, together 
with all other necessary expenses so incurred and not otherwise provided for 
by law." 

An analysis of the section first quoted shows that the authority or jurisdiction 
therein conferred upon the county commissioners to offer a reward or employ detec­
tives is predicated upon the fact that some person or persons, known or unknown are 
charged with the crime of horse stealing or are engaged in aiding or abetting horse 
stealing. Manifestly the commission of the crime must precede the charge of stealing 
and necessarily there can be no aiding and abetting unless a crime is committed. 

It is provided further that the jurisdiction so conferred in said section is to be 
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exercised by the county commissioners as in their judgment the nature of the case 
requires. In this provision their action is again limited to a condition which must 
obtain by reason of the happening of some former event and have reference thereto. 

In view of these plain provisions of the law and its purposes I am impelled to 
conclude that the action of the county commissioners in offering a reward, or in the 
employment of detectives, can only be taken after a specific crime, or crimes, have 
been committed, and said reward or employment must be limited to such specific 
crime or crimes. 

It follows, therefore, that until a crime or crimes have been committed as con­
templated by section 2489 or 2490, the commissioners are without authority to take 
the action therein provided. 

This view of the law is substantially the same as that held by Han. George K. 
Nash in an opinion reported at page 861, of val. 2, of the attorney general's report 
for the years 1880 and 1883. I quote from said opinion as follows: 

"Sometime ago you asked me this question: 'Have the county com­
missioners the legal authority, where a crime has been committed in their 
county, to enter into a contract with a person to pay him so much per day 
to investigate the case and find out the criminal?' 

"I have given the matter considerable thought, but have not been able to 
find any statute authorizing the commissioners of a county to make such 
a contract. In the absence of statutory authority, I do not believe that they 
have any inherent power or authority so to do. Sections 918 and 919 authorize 
the county commissioners to pay a reward in certain cases after conviction, 
and section 1310 authorizes them to pay certain expenses incurred by officers 
in pursuit of persons charged with felony who have fled the county. 

"I suppose that these sections were placed in the law because in their 
absence the commissioners would not have authority to pay such rewards 
or such expenses." 

Sections 918 and 919, as referred to in said opinion, are now sections 2489 and 
2490 of the General Code, under consideration here. There has been no substantial 
change made in either section since the date of said opinion except the added pro­
visions in both sections referring to forfeited recognizances. 

I agree with the conclusion in said opinion that the commissioners of a county 
in the absence of a statutory authority cannot pay rewards for the detection or con­
viction of crimes. Where statutory authority is conferred it may extend only to con­
ditions named and prescribed in the statute conferring such authority. 

Answering your first question, therefore, I am impelled to conclude that until 
the crime or crimes specified in sections 2489 and 2490, G. C., have been committed 
county commissioners are without authority to offer, under the provisions of said 
sections, any reward for the apprehension and conviction of the person or persons 
known or unknown, charged therewith. 

The observations made in answering your first question offer the solution to your 
second. To comply with the provisions of the sections quoted afQresaid, an offer 
of a reward by the county commissioners should be made by an appropriate resolution 
to refer to the specific crime or crimes committed for the conviction of which the reward 
is offered, and said resolution should also name the reward offered in each particular 
case or cases. 

You state in your letter that the case of Bank v. Edmund, 76 0. S., 396, has deter­
mined the third question to your satisfaction. I concur with you in the conclusion 
you reach in this regard. 
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I therefore conclude, in answer to your inquiries: 
(1) That until the crime or crimes specified in sections 2489 and 2490, G. Co., 

have been committed, county commissioners may not offer the reward provided for 
in said sections. 

(2) That the reward offered under the provisions of said sections may be limited 
only to a specific crime or crimes named and described in the resolution offering the 
reward, which resolution must name the reward and by appropriate reference be made 
to apply only to sttch specific crime or crimes. 

(3) That a deputy marshal or night watchman of a municipality making an 
arrest in the discharge of his official duty may not demand or receive a reward therefor 
and is entitled to no other or further remuneration or reward for making such arrest 
than that prescribed by law. 

Respectfully, 
EDwARD C. TURNER, 

Attorney General. 
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1058. 

COUNTY CO:\lMISSIONERS-WHEN COUNTY INFIRMARY DESTROYED 
BY FIRE HOW INSURANCE MO:NEY CAN BE EXPENDED-MAX­
IMUM AMOUNT THAT CAN BE EXPENDED WITHOUT VOTE OF 
ELECTORS-WHEN BUILDING C0:\1:\ITSSION IS REQUIRED TO 
BE APPOINTED-TE:\iPORARY BUILDING MAY BE ERECTED 
WHEN INFIRMARY DESTROYED BY FIRE-BUILDING COMMIS­
SION NOT REQUIRED WHERE :\iEMORIAL STRUCTURE ERECTED 
AT COST LESS THAN $10,000-NOTICE REQUIRED BY SECTION 
2444, G. C, IS NECESSARY WHEN COUNTY OWNS ITS REAL ES­
TATE UPON WHICH MEMORIAL STRUCTURE IS TO BE ERECTED. 

1. Insurance 'TTUJ'Tiey paid to a county for buildings destroyed by fire may be placed 
in any fund designated by the county commissioners of said county. 

2. Section 2436, G. C., is the controlling section of our statutes as to the amount 
of money county commissioners may expend for the purpose of rebuilding an infirmary 
without a vote of the P• ople. 

3. The amount of money provided in said section 2436, G. C., supra, viz., $50,000, 
is the maximum amount of money which may be borrowed by the commissioners without 
a vote being taken. 

4. Said amount of $50,000 is the maximum amount that may be expended without 
a vote under the provisions of said section 2436, supra, for the erection of any building 
named therein. 

5. A building commission is required to be appointed under the provisions of sec­
tion 2333, G. C., when an infirmary building, which has been wholly destroyed by fire, 
is to be rebuilt at a cost to exceed $25,000. 

6. When a county infirmary has been destroyed by fire the commissioners may erect 
a temporary building to be used in connection with other buildings not destroyed by fire 
to accommodate the inmates of such infirmary during the construction of the infirmary 
building so destroyed. 

7. A building commission ill not required to be appointed where a memorial struc­
ture is to be erected at a cost of not to e.tceed $10,000. 

8. When the county owns real estate upon which it is proposed to erect such me­
morial structure, the notice required by section 2444, G. C., as amended in 106 0. L., 423 
is necessary, public comfort stations being the only exception under said statute when no 
purchase of land is required. 

CoLUMBUs, Omo, November 30, 1915. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Sm:-I have your letter of November 20, 1915, containing the following 

statement and inquiries: 

"The county infirmary of Warren county, located at Lebanon, Ohio, 
was destroyed by fire on the second day of November, 1915, and the com­
missioners of the county contemplate rebuilding the same. They will prob­
ably have about 820,000.00 of insurance from the old building and we de­
sire to submit to you the following questions: 

"First: Into what fund should the insurance money collected from 
the company be paid, and may it be expended from that fund in the con­
struction of the new building? 

"Second: Sections 2333 et seq. provide the general rules for the con­
struction of county buildings. Section 2436 provides that the commis­
sioners may borrow not to exceed $50,000.00 without a vote of the people, 
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for the purpose of rebuilding an infirmary which has been destroyed by fire 
or other casualty. Section 14585 of the General Code provides for the issu­
ance of 890,000.00 of bonds for the construction of an infirmary destroyed 
by fire. 

"I note also that at page 1261 of the annual report of the attorney gen­
eral for 1913, your office construed sections 2333 and 2436. We desire to 
inquire: 

"First: What amount of money may be borrowed by the commissioners 
for the erection of the building without a vote being taken? 

"Second: What amount may be expended by them without such vote, 
that is, including the amount received from the insurance? 

"Third: Must a building commission be appointed, as provided in 
section 2333, for the construction of this building? 

"Fourth: Can the commissioners erect ·a temporary building to · ac­
commodate the patients until a permanent building can be built? 

"The commissioners of this county desire to construct a memorial struc­
ture under sections 14849, 14849-1 and 14849-2, as amended in 106 0. L., 
page 456. 

"First: Is it necessary in the building of this structure that a building 
commission be appointed? 

"Second: Is it necessary to give notice of intention to build, under 
section 2444, as amended in 106 0. L., page 423, the land upon which it is 
propos·ed to build this memorial structure being a lot of land dedicated for 
t.he use of the public? 

"Is the Little Miami River, in its course through Warren county, Ohio, 
legally deemed a navigable stream?" 

In addition to the facts stated in your letter, I have learned from you through 
other soirrces, that the intirmary which your county commissioners contemplate build­
ing will probably cost $70,000.00. From this fact it appears that if the amount of 
money which your county commissioners may expend without a vote is limited to 
$50,000.00, and that amount may be expended independent of t'he insurance money 
you may receive, no vote will be necessary to approve said expenditure. Upon the 
other hahd, however, if the insurance money may be considered as a part of the en­
tire amoup.'t to be expended, under the statute requiring a vote, it will be necessary 
to submit the proposition to your voters. 

I also learn in connection with your inquiries regarding the construction of a 
memorial structure that your commissioners propose to erect such structure upon 
land now dedicated to an\:1. owned by the county, and that the cost of such structure 
will not exceed $10,000.00. 

With the foregoing additional facts in mind I will. now address myself to your 
inquiries. 

Referring to your first question, which is in reference to the dispoSition to be 
made of the insurance money received from the old building, it may be said that while 
it is probable the purpose of the insurance upon the old infirmary was to provide a 
fund for rebuilding in the event it was destroyed by fire, yet that fact cannot now fix the 
legal status of the money received under such contract. In other words, it may be 
said that the insurance money in question may not now legally belong to any fund. 
Had it been withdrawn from any fund of the county heretofore, it should now be re­
turned to that particular fund, but never having been withdrawn from any fund of 
the county, it is money which never was in the county treasury, and therefore may 
not be used for any particular purpose until that purpose be determined by some 
competent authority. State v. Allen, 86, 0. S., 244. The authority which may 
determine its use is the board of county commissioners, who should direct into what 
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fund this money may be placed, and when such direction is made to the county au­
ditor, it thereupon becomes his duty, under section 2567, G. C., to certify into said 
fund and charge the treasurer accordingly. State v. Allen, supra. 

Answering your first question, therefore, specifically, the insurance money to 
which you refer in your letter may be placed in any fund of the county to be deter­
mined by the board of county commissioners, which fund may be the building fund 
for the construction of your new infirmary. 

Your second inquiry involves a consideration of section 2436, G. C., and section 
14585, as found in the appendix to the General Code. 

Section 2436, G. C., in so far as its provisions may affect the question here under 
consideration, provides l;lS follows: 

"For the purpose of rebuilding an infirmary, or court house, destroyed 
by fire or other casualty, the commissioners of a county may appropriate 
money, levy tax, issue and sell the bonds of such county in anticipation there­
of, in an amount not to exceed fifty thousand dollars, without first submit­
ting to the voters of said county, the question of rebuilding such infirmary or 
court house, appropriating such money, levying such tax and issuing and 
selling such bonds." 

This section was first enacted March 3, 1904, and is found in vol. 97 0. L., page 
33. After its enactment it appeared in the Revised Statutes as section 871-1. As 
first enacted, it limited the amount to be expended without a vote to 350,000.00, and 
its provisions were limited to the rebuilding only of a county infirmary destroyed by 
fire or other casualty. 

It was first amended :\Iarch 31, 1906, 98 0. L., page 187. The amendment made 
at this time added a provision making the provisions of the law applicable to a county 
infirmary condemned as unsafe and uninhabitable by the chief inspector of work­
shops and factories. 

The next amendment to this section is found in vol. 99 0. L., 138, which amend­
ment was passed April 21, 1908, and which is now incorporated into section 14585 
as found in the appendix to the General Code, which is the section referred to in your 
letter as providing for the issuing of bonds to the amount of 390,000.00 for the con­
struction of an infirmary destroyed by fire. 

This section as amended at that time was in the precise form it is now found in 
said section 14585 of the appendix to the General Code. 

From the foregoing facts it clearly appears that at the time of the codification 
in 1910, the law as l'mended April 21, 1908, fixing the amount at 390,000.00, was the 
controlling law of the state on the matter therein specified and contained. It seems, 
however, that this amendment of April 21, 1908, escaped the attention of the codi­
fying commission 'vith the result that the amendment of :\'larch 31, 1906, 98 0. L., 
187, supra, was carried into the General Code as section 2436 thereof (see General 
Code of Ohio, 1910), and being adopted by the general assembly as a section of said 
Code must be held to repeal by implication at least, the amendment of April 21, 1908. 
However, the repeal of this last amendment is further emphasized and conclusively 
determined by the last amendment of April 28, 1910, 101 0. L., 135, which amend­
ment was in the form of the law as it now appears in section 2436. 

In view of these facts, I am clearly of the opinion that the provisions of section 
2436, supra, fixing the amount at 350,000.00, must control. It may be urged to im­
peach this conclusion that the amendment of April 21, 1908, which was subsequently 
found by the commission, employed by the attorney general to prepare au appendix 
antl was carried into said appendix and designated as section 14585 thereto, cou!fl 
give said section any vitality. I therefore hold, as above noted, that the law cou-

10 -\'ul.lli-A. G. 



2306 .ANNUAL REPORT 

trolling the amount which now may be appropriated and expended without a vote, 
for the erection of the building in question, is found in section 2436, G. C., supra, and 
said amount so fixed by said section is 850,000.00. 

The succeeding two inquiries in your letter may be considered together, and refer 
to the relation the insurance money bears to the limitations imposed by said section. 
Do the provisions of said section fixing the amount at $50,000.00, apply indepen­
dent of, and without ref~rence to, the expenditure of said insurance money, or is the 
insurance money to be considered as a part of the $50,000.00 fixed by said 'lection 
which may be appropriated and expended? The opinion of my predecessor, Hon. 
T. S. Hogan, to which you refer, reported in the attorney general's report for the year 
1913, at page 1261, answers these questions fully. In that opinion it is held that 
sections 5638, 5639-1 and 5640 of the General Code, and said section 2436, supra, 
are sections in pari materia, and must be construed and applied together, and when 
so con"Strued, the limitation provided in said section 2436, supra, is a limitation on 
the authority to expend, and not merely on the authority to appropriate money, levy 
a tax, issue and sell bonds in the amount named. In this conclusion I concur, and 
it follows, therefore, that any expenditure in excess of $50,000.00, whether raised 
wholly by taxation, or of which the insurance money may be a part, must first have 
the approval of the voters of your county as provided in sections 5638 et seq., above 
noted. 

As before stated, if the probable cost of the building you contemplate erecting 
will exceed $50,000.00, such expenditure must be first submitted to the electors of 
your county for approval. It follows frofi.l tlris that the commissioners may not bor­
row in excess of the sum of $50,000.00 without a vote being taken, nor may they ex­
pend more than 850,000.00 without such vote being taken, which said amount of 
850,000.00 may include the money received from the insurance. In order that you 
may thoroughly understand this ruling and applying the facts in my answer "to your 
question I will say further that if you receive $20,000.00 and apply that amount to 
the construction of the new building, you may not then borrow more than 830,000.00 
without a vote being taken. If, however, the $20,000.00 of insurance is certified to 
some other fund of the county and not expended in the construction of your new build­
ing, you may then borrow to the full amount of 850,000.00. 

You next inquire whether a building comnrission must be appointed ·as provided 
in section 2333, G. C., in the erection of this new infirmary building. 

Keeping in nrind the fact that you propose to erect an entirely new building to 
cost more than 850,000.00, which expenditure must receive the approval of your voters, 
I conclude that the provisions of section 2333, G. C., apply, and that such commission 
must be appointed. While this conclusion may appear in conflict with some of the 
observations made by my predecessor, in his opinion hereinbefore referred to, yet 
it must be noted in this connection that such observations had no direct reference 
to any question then under consideration. In another opinion, however, by Gen­
eral Hogan, reported at page 1142 of the attorney general's report for the years 1911, 
1912, in which the precise question now under consideration was therein presented, 
it was held that: 

"Under section 2436, General Code, when an infirmary has been de­
stroyed by fire, the commissioners are empowered to appropriate money, 
levy tax, and issue and sell bonds in anticipation of said tax in an amount 
not to exceed $50,000.00 without submission to the vote of the electors. 

"While this section presents an exception to that part of sections 2333-
2343, General Code, providing for a subnllssion to the electors the question 
of issuing bonds for county buildings in excess of 825,000.00, it in no way 
excepts any of the other restrictions of these sections, providing for a build­
ing commission, etc." 
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In the same opinion, in commenting upon this question, General Hogan says: 

":\Iy final conclusion is that in the situation covered in section 2436, 
G. C., the said section becomes operative and governs, insofar as the excep­
tion goes, to wit: The commissioners may appropriate money, levy tax, 
and issue and sell the bonds of such county in anticipation thereof, etc., 
without first submitting to the voters thereof the question of rebuilding 
such infirmary, appropriating such money, etc.: for to hold otherwise would 
make the exception of no effect upon the original rule which it modifies, and 
more restricted than it really is, but with respect to the remaining provisions 
of said sections 2333 and 2342, General Code, I think it necessarily follows, 
and I am of the opinion that said remaining provisions would apply and 
govern, and that the county commissioners would be legally required to re­
build in accordance therewith. That is to say, the only exception, as I have 
stated above, to the provisions contained in said sections is, that in the event 
the county infirmary is destroyed by fire or other casualty, then the com­
missioners may expend a sum to the extent of 850,000 without submitting 
the proposition to a vote of the people of the county; and this being the only 
exception, of course it follows that all the remaining provisions would 
govern." 

It is sufficient to say, in concluding my observations upon this inquiry, that I 
fully concur both in the reasoning and the conclusion of the above opinion. 

In answer to your inquiry as to the authority of the county commissioners to 
erect a temporary building to accommodate the inmates of your infirmary until a 
permanent building may be erected, I have to advise that there are no statutory pro­
visions specially covering such contingency. While it is provided in section 2437, 
G. C., that in case a county infirmary building or buildings are condemned by the 
board of health, the commissioners may construct temporary buildings, this section 
is limited to the contingency therein named. However, it is provided in section 2419 
G. C., as amended 106 0. L., 423, that: 

"A court house, jail, public comfort. station, offices for county officers, 
and an infirmary, shall be provided by the commissioners when, in their 
judgment, they, or any of them, are needed. Such buildings and offices 
shall be of Ruch style, dimensions, and expense, as the commissioners de­
termine." 

It is further provided in section 2434, G. C., that for the purpose of erecting or 
acquiring certain buildings, including a county 'infirmary, or additional land for an 
infirmary or county children's home, or other necessary buildings or bridges, or for 
the purpose of enlarging, repairing, improving or rebuilding thereof, or for the relief 
or support of the poor, the commissioners may borrow such sums of money as they 
deem necessary, etc. Under the provisions of the first section cited, the county com­
missioners are authorized to erect certain buildings, including county infirmaries. 
Under the last section noted, they are empowered to borrow money for the purpose 
of erecting certain buildings, which include county infirmaries. In view of the pro­
visions of the two foregoing sections I incline to the opinion that the county commis­
sioners have authority to erect for temporary purposes a building designed for the care of 
the poor of your county during the rebuilding of the infirmary destroyed by fire. 

I learn from you in this connection that the proposed building is to be used in 
conjunction ·with other buildings on your infirmary premises, which buildings escaped 
destruction when your main building burned. As your proposed temporary building 
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is to be in fact merely an additional building to those now standing, and is to be erected 
at a cost of about 82,000, I advise that your commissioners may legally make such 
expenditure under the authority conferred in the foregoing statutes. 

Referring now to your inquiries in reference to the construction of a memorial 
under sections 14848 and 14849, G. C., and 14849-1 and 14849-2, G. C., as amended 
in 106 0. L., 456, you inquire whether it is necessary in the construction of said build­
ing that a building commission may be appointed. As the contemplated cost of this 
memorial structure is only $10,000 it does not come within the provisions of section 
2333, G. C., which fixes the minimum cost of a building requiring the appointment 
of a commission at 825,000. I am therefore of the opinion that it is not necessary 
that such commission be appointed in the construction of said memorial building. 

You next inquire whether it is necessary to give notice of intention to build said 
memorial stmcture under the provisions of section 2444, G. C., as amended in 106 
0. L., page 423. This section, insofar as it applies to this question, provides as fol­
lows: 

"Before the county commissioners purchase lands to erect a building 
or bridge, the expense of which exceeds one thousand dollars, they shall pub­
lish and circulate hand bills, and publish in one or more newspapers of the 
county, notice of their intention to make such purchase, erect such building 
or bridge, and the location thereof, for at least four consecutive weeks prior 
to the time of that purchase, building, or location is made." 

It is obvious, that the purpose of this statute is to give the people of the county 
wherein such action is to be taken, an opportunity to object to the purchase of land 
and the consequent location and erection of the building or bridge thereon. In other 
words, the facts which bring into operation the provisions of this statute are the pro­
posed purchase of lands, and the location and erection thereon of a building or bridge. 

While in your case no purchase of land is required, yet as the legislature, by a 
very recent amendment, has chosen to except under such conditions the erection of 
public comfort stations only, I conclude that in other cases where the land is owned 
and no purchase thereof required, it was the purpose of the legislature that notice 
be given. 

At your request, your last inquiry will be reserved for a separate answer. 
Recapitulating the conclusions reached herein I hold: 
1. That insurance money paid to. a county for buildings destroyed by fire may 

be placed in any fund designated by the county commissioners of said county. 
2. Section 2436, G. C., is the controlling section of our statutes as to the amount 

of money county commissioners may expend for the purpose of rebuilding an infirmary 
without a vote of the people. 

3. That the amount of money provided in said section 2436, supra, viz., 850,000, 
is the maximum amount of money which may be borrowed by the commissioners 
without a vote being taken. 

4. That said amount of 850,000 is the maximum amount that may be expended 
without a vote under the provisions of said section 2436, supra, for the erection of 
any building named therein. 

5. 'A building commission is required to be appointed under the provisions of 
section 2333, G. C., when an infirmary building, which has been wholly destroyed by 
fire, is to be rebuilt at a cost to exceed 825,000. 

6. When a county infirmary has been destroyed by fire, the commissioners may · 
erect a temporary building to be used in connection with other buildings not destroyed 
by fire, to accommodate the inmates of such infirmary during the construction of 
the infirmary building so destroyed. 

7. A building commission is not required to be appointed where a memorial 
structure is to be erected at a cost of not to exceed 810,000. 
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8. When the county owns real estate upon which it is proposed to erert such 
memorial structure, the notice required by seetion 2444, G. C., as ameuded in 106 
0. L., page 423, is necessary, public comfort station~ being the only exception under 
tmid statute, when no purchase of land is required. 

1059. 

Respectfully, 
EDWARD c. TURNER, 

AttiJT1ley General. 

BOARD OF LIBRARY TRL'STEES-LIBRARY FL'XD OF SCHOOL DIS­
TRICT FOLLOWS SCHOOL FUNDS OF Sl:CH DISTRICT IXTO DE­
POSITARY-WIIO HAS CONTROL OF LIBRARY FL'SD IX CITY 
SCHOOL DISTRICTS WHERE DEPOSITARY IS AND IS NOT PRO­
VIDED-WHO HAS SL'CH CONTROL IX VILLAGE OR RURAL SCHOOL 
DISTRICTS. 

The library fund of a school district follows the school funds of such district into the 
de11ositary provided for said funds by the board oj education of said distn:ct, under authority 
oj ~ections 7604, et seq., G. C. 

In a city school districl where the board of education has not as yet provided a de­
positary for the school funds, or where the board of education has wovided such depositary 
but has not yet dispensed with the position of treasurer of said fund~, under authority of 
section 4782, r:. C., as amended 104 0. L., 138, the city treasurer, being treasurer of the 
.funds of such school district, under the prouision.~ of section 4763, 0. C., is treasurer of the 
library fund of said school district. 

Where the board o.f educatwn of a city school district has provided a depositary .for 
the fund.~ of such district and has dispensed with the posii'ion of treasurer of said funds under 
rmthority of .~aid section 4782, r:. ('., the clerk of said board, hmriurJ succeeded to the duties 
nf treasurer n.f said funds, under 11rovi.~ion of the latter 1mrt of .~aid section 4782, G. C., 
i.~ treasurer of the lib1·ary fwul of sm·d district. 

In a 1•illage or rural school distritt where the board of education has not provided a 
depositary for school funds, the county treasurer, being treosur~r of !he funds nf such school 
district, under provision of the latter pari of said sectinn 4763, 0. C., is treast1rer of the 
libmr!J. fund of said school district. 

TF here the board of education of a village or rural school district has provided a de­
positary for the funds of said district and has dis1Jensed with the pnsilio~1 of treasurer of 
said funds, under authority of said sec/ion 4782, G. C., the clerk of said school district 
having succeeded to the duties of treasurer oj said funds under the prwision of the latter 
part of said section 4782, G. C., is treasurer o.f the library fund of said district. 

CoLl:'~rscs, 0Hro, November 30, 1915. 

Burea1t of Inspection and S11pervision of Public Offices, Columbus, Ohio. 
GEXTLE~HJx:-In your letter under date of November 11th yon request my opinion 

as follows: 

"We would respectfully request your written opinion upon the following 
questions: 

"Has the board of library trustees, orgarlized under the provisions ol 
section 7636, General Code, the authority to elect a treasurer, or to provide 
for a bank depositary for the fundR under their control, or is the eity treasurer 
the treasurer of said funds? 
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"In most cities the city treasurers have been the treasurers of the school · 
funds until the boards of education haYe provided a depositary for school 
funds. Tn such cases the clerk of the board seryes as clerk-treasurer, and the 
position of treasurer of the school funds is dispensed with. 

"Does the library fund follow the school funds, or what disposition should 
now be made of such moneys?" 

Section 7631, G. C., as amended in 104 Ohio Laws, page 228, provides: 

"The board of education of any city, village or rural school district, by 
resolution, may provide for the establishment, control and maintenance, 
in such district, of a public library, free to all the inhabitants thereof. For 
that purpose, by purchase,· it may acquire the necessary real property, and 
erect ther.eon a library building; acquire, by purchase or otherwise, from any 
other library association, its library property; receive donations and bequests 
of money or property for such library pmposes, and maintain and support 
libraries now in existence and controlled by the board." 

Section 7632, G. C., provides: 

"Such board of education annually may make a levy upon the taxable 
property of such school district, in addition to all other taxes allowed by law, 
of not to exceed one mill for a library fund, to be expended by the board for 
the establishment, support and maintenance of such public library." 

Section 7633, G. C., contains provisions similar to those above set forth, applicable 
to a building a;1d library owned jointly by two or more school districts. 

Section 7634, G. C., provides that such library building and library, and the 
expenditure of all moneys for the purchase of books and other purposes, and the ad­
ministration of the library, shall be vested in a board of six trustees, three to be ap-
pointed by each of the boards of education for the term of five years. . 

Section 7635, G. C., must be read in connection with the provisions of sections 
7631 and 7632, G. C., above quoted, and provides that the board of education referred 
to in section 7631, G. C., may provide for the management and control of such library 
hy a board of trustees, to be elected in the manner provided by seetion 7636, G. C. 

Section 7636, G. C., provides: 

"Such board of library trustees shall consist of seyen members, who 
must be residents of the school district. Xo one shall be eligible to mem­
bership on such library board who is or has been for a year previous to his 
election, a member or officer of the board of education.- The term of office 
shall be seven years, except that at the first election the terms must be such that 
one member retires each year. Should a vacancy occur in the board, it shall 
be filled by the board of education for the unexpired term. The members 
of the library board must serve without compensation and until their suc­
cessors are elected and qualified." 

Under provision of section 7637, G. C., the library board referred to in section 7636, 
G. C., is authorized to hold, in its own name, the title to, and to have the custody and 
control of ali libraries, branches, stations and reading rooms, of all library property, 
real and personal, of such school district, referred to in section 7631, G. C., and of 
the expenditure of all moneys collected or receiw~d from any source for library pur­
poses for said school district. 

Section 7638, G. C., confers on said board the power to purchase or lease prop-
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erty for library purposes, and the power to appropriate such property when the 
purchase of the same cannot be effected by an agreement with the owner, and to dis­
pose of land when in its opinion the same is no longer needed for library purposes. 

Section 7639, G. C., provides that such board of library trustees annually, during 
the month of :\lay, shall certify to the board of education the amount of money needed 
for increasing, maintaining and operating the library during the ensuing year in addi­
tion to the funds available therefor from other sources. Said section further provides 
that the board of education annually shall levy on each dollar of taxa.ble property 
within such school di'3trict, in adclition to all other levies authorized by law, such assess­
ment not exceeding one and one-half mills as shall be necessary to realize, without 
reduction, the sum so certified, which must be placed on the ta.x duplicate and collected 
as other taxes. 

Section 7640, G. C., provides that the proceeds of such tax will constitute a fund 
to be known as the library fund, and that payments therefrom shall be made only upon 
the warrant of the said board of trustees, signed by the president and Recretary thereof. 

Under the above provisions of the statutes it will be observed that the board of 
education of any city, village or rur~l school district may, itself, establish a library in 
the manner provided in section 7631, G. C., and, under authority of section 7632, 
G. C., levy a tax annually upon the taxable property of such school district, in addi­
tion to all other taxes authorized by law, of not to exceed one mill for a library fund, 
to be expended by said board in the manner provided in said section 7632, G. C., or 
the said board may, under authority of section 7635, G. C., provide for the management 
and control of such library by a. board of trustees, elected in the manner provided by 
section 7636, G. C., and having the powers and duties prescribed by sections 7637, 
7638 and 7639 of the General Code. 

In case the board of educa.tion of a '3chool district determines to place the manage­
ment and control of the library of said district in the hands of a board of trustees, 
section 7639, G. C., makes it the duty of said board of education to make the annual 
tax levy therein provided for library purposes. 

It will be further observed that in the case of a library established by the hoards 
of education of two or more school districts, under authority of section 7633, G. C., 
the management and control of such library is ve'3ted in a board of trustees by provision 
of section 7634, G. C., to be chosen in the manner therein prescribed. 

It will he noted, however, that under any of the plans above set forth, the authority 
to levy the tax and establish the library fund is vested in the board of education of the 
school district. 

Xo statutory authority is given the library boavd, in its organization, to elect 
a treasurer to take charge of the library fund or to provide a depositary for said fund. 

It seems clear to my mind that while, under provision of section 7634, G. C., 
the board of library trustees of a library, established and owned jointly hy two or more 
school districts, is charged with the control of all library property and with the expendi­
ture of all moneys for library purpose~. and while the board of trustees of the library, 
established by the board of education of a school district under authority of section 
7631, G. C., is charged ,dth similar powers and duties, the library fund esbblished 
by the board of education of a school district all(! maintained by an annual tax levy 
by said board of cduc:~.tion must be considered as the fund helon11:ing to ~aid S('hool 
district and under the general control of said board of education. 

In case of a library owned jointly by the boards of education of two or more ~chool 
district~, the board of education of caeh district is authorized, by prO\-i~ion of sec·tion 
7633, G. C., to levy an annual tax for the e~bbli~hmcnt, support and maintenance of 
such library. The fund so established and maintained by each of s~d sehool districts 
would, therefore, be under the gener'll !'ontrol of the respeetive boards of education. 

In the exercise of its power~ and in the pcrform•lnf'e of its duties, the board of li­
hrary tru~tees acts, in a certain sense, as the agent of the board of education, and in 
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this respect the relation of said board of trustees to said board of education is some­
what similar to that of the trustees of the county children's home to the board of county 
commissioners of such county. 

While tl:ie management and control of a county children's home is vested in a 
board of trustees appointed by the county commissioners, under authority of section 
3081, G. C., the children's home fund is u'nder the control of the county commissioners 
~nd is considered a part of the county funds, insofar as the duty of the county com­
missioners to phce the same i-n a legally de$gnated depositary is concerned. 

Section 4763, G. C., as amended in 104 Ohio Laws, page 138, provides that in 
each school district the treasurer of the city funds shall be the treamre~ of the school 
funds, and further provides that in all vmage and rural school districts which do not 
provide legal depositaries, as provided by sections 7604 to 7608, inclusive, the county 
treasurer shall be the treasurer of the school funds of such districts. . 

Section 4782, G. C., provides that when a depositary has been provided for the 
school moneys of the district, as authorized by law, t.he board of education of the dis­
trict, by resolution adopted by a vote of ~ majority of its members, shali dispense 
with the treasurer of the school moooys belonging to such di'!trict. Said section further 
provides that in sucl:i case the clerk of the board of education of the district shall per­
form all the services, discharge all the duties and be subjer.t to all the obligations re­
quired by law of the treasurer of such school di'3trict. 

Inasmuch as the board of library trustees, organized under provision of section 
7634, G. C., or under provision of section 7636, G. C., is without authority to elect a 
treasurer or to provide a depositary for the library fund, and inasmuch ~s I have already 
held that said librar,y fund is a part of the school funds of the school district in which 
such library is es~ablished and maintained, and under the control of the board of educa­
tion of Stich school district, insofar as it being placed in a legally designated depositary 
is concerned, I am of the opinion, in answer to the questions submitted by you, that the 
library fund of a school district follows the school funds of such district into the deposit­
ary provided for said funds by the board of education of said district, under authority of 
and in compliance with the requirements of sections 7604, et seq., of the General Code, 
and that in a city school district, where the board of education has not as yet provided 
a depositary fo~ the school funds, or where the board of education has provided such 
depositary but has not dispensed \vith the position of treasurer of said funds, under 
authority of section 4782, G. C., as amended in 104 Ohio Laws, page 138, the city 
treasurer, being trea<;urer of the funds of such school district, under the above pro­
visions of section 4763, G. C., is tre'I.Surer of the library fund of said school district. 
It follows that where the board of education of a city school diatrict, having provided a 
depositary for the funds ;Jf such district in compliance with the requirements of said 
sections 7604, et. seq., of the General Code, and disp~nsed with the position of treasurer 
of said funds under authority of said section 4782, G. C., the clerk of said board, being 
required to perform all the ~ervi('eS and di~charge :J.ll the duties. and being subject to 
all the obligations required by law of the treasmer of such school districts, under pro­
vision of the latter part of said section 4782, G. C., is the treasurer of the library fund 
of said district. In a village or rural school district where the board of edn:::ation had 
not provided a depositary for the school funds, the county treasurer, being treasurer of 
the funds of such school district, under provision of the latter part of said section 
4763, G. C., is treasurer of the library fund of said school district. Where the board of 
education of a village or rural school district, having provided a depositary for the funds 
of such district in compliance with the requirements of said sections 7604, et seq., of the 
General Code, has dispensed with the position of treasurer of said funds under authority 
of said section 4782, G. C., the clerk of said school district, having succeeded to the 
duties of treasurer of said funds, under provision of the latter part of section 4782 
G. C., is treasurer of the library fund of said district. 

In connection with the duty of the board of education of a school district to pro-
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vide a depositary for school funds, it should be noted that section 7604, G. C., as amended 
in 106 Ohio Laws, page 32R, provide~ a definite time limit beyond which no school 
district in the state shall be without a lawfully designated depositary for its funds, 
and section 7600, G. C., as amended in 106 Ohio Laws, page 328, provides that upon the 
failure of the board of education of any school district to provide a depositary accord­
ing to law the members of the board of education shall be liable for any loss occasioned 
by their failure to provide such depositary, and in addition shall pay the treasurer of 
the school funds two per cent. on the average daily balance on the school funds during 
the time saiq school district shall be without a depositary. 

1060. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE FIRE .\IARSHAL-DATE WHEN AXXlJAL OR PRINTED REPORT 
OF SUCH DEPARTMENT SHOULD BE FILED-WHAT SAID REPORT 
SHOULD XOT CONTAIN-HOW AX ADDITIONAL REPORT MAY BE 
PRINTED AXD DISTIUBUTED. 

The stale fire marshal, not having filed any report for the period from dale of last 
ann"!Wl report to and including June 30, 1915, should now file a partial report in accord­
ance with section 2~64-1, G. C. 

Such report need not contain statement of receipts and disbursements of the department. 
An additional report of said department for the calendar year may, with the approval 

of the co·mmissioners of 71ublic printing, be printed and distributed, in such form and in 
such numbers as said commission may prescribe. 

CoLUMBus, Omo, November 30, 1915. 

HoN. BERT B. BucKLEY, State Fire Marshal, Columbus, Ohio. 
DEAR Sw:-Your letter of November 22, 1915, asking for my opinion, received. 

For the sake of bredty, yom questions mav be stated as follows: 

"(1) This department not having filed a report for the period from 
January 1, 1915, to June 30, 1915, should such report now be filed in accord­
ance with section 2264-1 of the General Code'? 

"(2) If such report should be filed, should it contain a statement of 
receipts and disbursements of the department during 3ai:l period? 

"(3) Would it be proper for this department to submit to the com­
missioners of public printing fl report of the department for the calenda•· 
year for printing and distribution, in addition to the report for the fiscal 
year as provided in said ~ection 2264-1, C:. C.? 

In answer to your first question: 
Section 260 of the General Code provided in part as follows: 

"In nil the departments, institutions, public works and buildings of 
the state, the fiscal ye~r shall close on the fifteenth day of November of each 
year, and all annual reports from such departments and institutions shall 
be made with reference to that date." 
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This section was amended hy section 1 of senate bill Xo. 226, passed April 11, 
1913 (103 0. L., 661), bPing section 260-1, G. C., to read as follows: 

"For all state offices, departments, comrdssions, boards and institu­
tions of the state the fiscal year sh~ll be and is hereby fixed to begin on the 
first day of July in each year and to end on the last day of June of the suc­
ceeding year, and all annn'll reports from such departments, commission~, 
board~ and institutions of the state shall be made as of those dates." 

This amendment, however, did not go into effect until June 30, 1915. 
Section 4 of senate bill No. 226 above mentioned, being section 260-4 of the Gen­

eral Code, 103 0. L., 661, provided as follows: 

"Such state officers, departments, commissions, hoards and institu­
tions of the state as are required by law to submit annual reports to the 
governor of state or to othe-r persons, bodies, boards or commissions shall 
prepare and submit to the governor or such other persons, bodies, boards 
or commissions, on the first d'l.y of July, 1915, or as soon thereafter a~ is prac­
ticable, partial reports for the period covered between the date of the closing 
of the fiscal year formerly in force for such state officers, departments, boards 
and other institutions and June 30, 1915. The governor, or other persons, 
bodies, boards or commissions, to whom such partial report shall be made 
shall use their proper discretions as to the publication of such pnrtial reports." 

In your letter you state that your department made a report to the governor 
for the year ending December 31, 1914. It was therefore your duty on July 1, 1915, 
or as soon as practicable thereafter, to make and file with the governor a report for 
the period from December 31, 1914, to June 30, 1915, in accordance with the pro­
visions of section 260-4, supra, and this you state in your letter has not been done. 
You cannot now file the report provided for in said section for the reason that the 
same was repealed by amended senate bill No. 158, which became effective September 
3, 1915. However, section 2'of senate bill No. 158 (106 0. L., 517), provides as follows: 

"All officers, boards, commissions, institutions, associations, or corpora­
tions that were heretofore by law required to make an annual or semi-annual 
report to the governor of the state, shall on the first day of July, 1915, or as 
soon thereafter as practicable, make partial reports for the period covered 
between the date of the making of the last preceding annual or semi-annual 
report to the governor and June 30, 1915, in triplicate, to be filed in the 
manner prescribed by section 2264-1 of the General Code. This section 
shall cease to have any effect or operation on and after January 1, 1916." 

This section being now in effect, it is your duty to comply with the same and 
file a repo•t for the period covered between the date of the making of your last pre­
ceding annual report and June 30, 1915. Said report should be prepared and filed 
in accordance with the provisions of section 2264-1, G. C., 106 0. L., 508, which is 
as follows: 

"Each elective state officer, * * * the state fire marshal, * * * 
shall make annually, at the end of each fiscal year, in triplicate, a report 
of the transactions and proceedings of his office or department for such fiscal 
year excepting however receipts and disbursements, unless otherwise specifi­
c.ally required by law. Such report shall contain a summary of the offici;tl 
acts of such officer, board or commission, institution, association or corpora-
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tion, and such suggestions and recommendations as may be proper. On the 
first day of August of each year, one of said reports shall be filed with the 
governor of the state, one with the secretary of state, and one shall be kept 
on file in the office of such officer, board, commission, institution, association 
or corporation." 

In answer to your second question, your attention is called to the f iCt that under 
section 2264-1, G. C., supra, receipts and disbursements should not be included in 
said partial report nor in subsequent annual reports "unless otherwise specifically 
required by law." The only other section of the General Code referring to annual 
reports from your department is section 843, G. C., and this section was repealed 
by senate bill X o. 158 above mentioned. You are therefore advised that it is not 
necessary for you to include in your partial report, nor in subsequent annual report, 
a statement of such receipts and disbursements. 

In answer to your third question, your attention is called to the fact that the 
primary purpose of the partial annual reports provided for hy senate bill No. 158 
above mentioned, is to enable the secretary of state to publish "the Ohio generel ste­
tistics" and full provision as to the distrihution of said publication is m!tde in the 
law. There is no provi~ion for any other publication or distribution of such partial 
or annual report. However, your attention is called to section173-2, G. C., (106 0. 
L., 514), which provides as follows: 

"No officer, board or commission, ~hall print or cause to be printed 
at the public expense, any report, bulletin, or pamphlet, unless such report, 
bulletin or pamphlet be first suhmitted to and the publication tbereof approved 
by the commissioners of public printing. If such commission shall approve 
the publication thereof, it shall determine the form of such publication and 
the number of copies thereof, provided that in all cases the commissioners 
of public printing shall c.ahse their action thereon to be entered upon the 
minutes of their proceedings. 

"If such approval is given, the commissioners shall cause the same to 
be printed, and may authorize such printing to be done at any penal, cor­
rectional or benevolent institution ·of the state having a printing department 
of sufficient eqUipment therefor; an.d when pri'nted, such publications, other 
than the Ohio general statistics, shall be delivered to such officer, board or 
commission for distribution by him or it." 

Under t:his ~ction it would be proper for you, if you so desire, to prepare a report 
for the calendar year from Janu'ary 1 to December 1, and submit the same to the 
commissioners of public printing, and with their approval the same could be printed 
in such form and in such numbers as they prescribe. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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1061. 

STATE BOARD OF HEALTH-APPROVAL OF SEWERAGE AXD SE\\'AGE 
TREAT;\1EXT PLAKT FOR VILLAGE OF LEBANOX, OHIO. 

CoLu~mus, Omo, December 2, 1915. 

HoN. FRANK B. WILLIS, Govemor of Ohio, Columbus, Ohio. 
l\fy DEAR GovEuNOR:-Enclosed you will find an amended order of the state 

board of health, relating to sewerage and sewage treatment plant for the village of 
Lebanon, Ohio, said order to become effective when you have approved the same. 

I have communicated with Hon. W. 7.. Roll, mayor of said village relative to this 
matter, and upon being satisfied as to conditions it is my opinion that the order should 
be approved and I have approved the same under the provisions of section 1251 of the 
General Code, and the same is now transmitted to you for your approval. 

1062. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

CLERK OF SUPRE:VIE COURT-FEES TO BE CHARGED WHEN MOTION 
TO DISMISS PETITION IN ERROR IS SUSTAINED AND CASE lf:l 
AGAIN BROUGHT UP ON MOTION TO CERTIFY RECORD AND 
MOTION ALLOWED-TWO DISTINCT PROCEEDINGS. 

If a case which originated in the court of common pleas is taken to the supreme court 
on petition in error as of right, and motion to dismiss is sustained by such court, b11t said 
case was also sought to be brought before said court on motion to certify record and said 
motion is allowed, the case is in court on two proceedings, and the fee of jive dollars pre­
scribed by section 1512, G. C., should be charged in each such proceeding. 

CoLUMHUs, Omo, December 3, 1915. 

HoN. FRANK E. McKEAN, Clerk of Supreme Court, Columbus, Ohio. 
DEAR Sm:-Under date of November 22nd, you ~ubmitted for my opinion the 

following inquiry: 

"\Viii you please refer to section 1512, of the General Code, and advise 
me as to my duty in a case as follows: 

"(1) A petition in error is filed in an error proceeding brought into the 
supreme court. The petition in error so filed alleges that a constitutional 
question is involved. 

"(2) At the same time, and in the same action, a motion is filed in the 
supreme court asking that the court of appeals certify up its record. 

"(3) Counsel for defendant in error filed a motion to dismiss the pe­
tition in error on the ground that no constitutional question is involved. 

"(4) The supreme court allows the motion to dismiss the petition in 
error. 

"(5) The supreme court allows the motion to certify up the record. 
"The docket fee of 85.00 having been paid, under the provisions of sec­

.tion 1512, for the docketing of the case, and the petition in error therein 
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having been dismissed, and a new petition in error allowed to be filed, the 
question arises whether or not it is my duty as clerk of the supreme court tQ 
charge 85.'00 for the second petition in error. 

"In other words, under section 1512, and under the circumstances out­
lined above, is it incumbent upon me tQ consider each of the two petitions 
in error as a separate case, and am I expected to collect a fee of 85.00 for the 
filing of each petition in error?" 

Section 12251 of the General Code (103 0. L., 431) provides as follows: 

"Except as to the judgment or final order of the court of appeals or a 
judge thereof, in cases involving questions under the constitution of the 
United States, or of thlli state, and in cases which originated in the court of 
appeals, no petition in error shall be filed in the supreme court in cases over 
which it has jurisdiction without its leave, or that of a judge thereof." 

Section 1512 of the General Code provides, in part, as follows: 

"The clerk of the supreme court shall charge and collect the following 
fees: 

"For each case placed on the trial docket, five dollars, which shall be 
in full for docketing case, etc. 

"For each case placed on the motion docket, two dollars, which shall be in 
full for docketing such case from term to term, etc. 

* * * * * * * 
"Such fees must be paid to the clerk by the party invoking the action 

of the court, before the case or motion is docketed; * * *" 

I assume that the case to which you refer originated in the common pleas court. 
Under the provisions of section 12251, G. C., in cases involving questions under the 
constitution of the United States, or of this state, a petition in error may be filed in 
the supreme court as of right; in cases in which no Rlwh quP.Rtion iR involved leave 
must first be obtained to file a petition in error, and a motion must be filed to obtain 
such leave. 

If a case is brought up to the supreme court as of right, it is docketed on the records 
of said court, and the fee of five dollars should be charged; and if such case is dismissed, 
that ends the case on that branch of it. 

If a motion is filed to certify up the record, that brings the case before the court 
in an entirely different aspect, and it is my opinion that the fee of five dollars should 
again be charged for docketing srud cause, after the court has granted leave to file 
a petition in error under that method, upon the filing of the same. 

It is my opinion that you should consider each of the two petitions in error as a 
separate case. 

The case appears to me as somewhat analogous to taking a case from the common 
pleas court to the court of appe3ls, both on error and on appeal. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General, 
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1063. 

TOWNSHIP 'TRUSTEES-LEVY FOR BRIDGE .PURPOSES UNDER SEC­
TION 7562, G. C., BEFORE ITS REPEAL BY CASS HIGHWAY LAW 
MAY BE TRANSFERRED TO TOWNSHIP ROAD FUND OR MAY 
BE TRANSFERRED UNDER PROVISIONS OF SECTION 2296, G. C. 

Moneys raised 1tnder section 7562, G. C., repealed by the Cass highway law, which 
moneys are noi now needed by the township trustees for the construction or repair of bridges, 
owing to a transje1· of authority to the county commissioners, may be transferred to the 
township road fund or other fund of the township in the manner pointed out in sections 2296, 
G. C., et seq. · 

CoLuMBus, OHIO, December 3, 1915. 

HoN. HUGH. F. NEUHART, Prosecuting Attorney, Caldwell, Ohio. 
DEAR Sm:-I have your communication of November 16, 1915, which reads as 

follows: 

"Since the repeal of section 7562, G. C., with reference to the reprur of 
bridges and culverts by the Cass highway law, vol. 106, page 615, which pro­
vides that the county highway superintendent 'shall generally supervise the 
construction, improvement, maintenance, and repair of the bridges and culverts 
on the highways of the county, the cost of w~ch shall be borne by the county, 
unless otherwise provided by law,' I have had numerous inquiries from the 
various township trustees as to what use they may now make of the bridge fund 
they now have on hand in the various townships levied under the old law, 
for repairs as provided in section 7562 repealed. 

"I am unable to discover any other provision in the law as it stands now 
for the payment of repairs for bridges and culverts except the above pro­
vision for payment from the county funds. 

"Section 3370, vol. 106, page 594, in defining the duties of the township 
highway superintendent, provides that 'Under the direction of the township 
trustees he shall have control of the roads of his dist ict and keep them in good 
repair.' No mention being made of bridges or culvertR. Section 3374 goes 
further as to his duties, but not so far as to conflict with 7192 that I can see. 

"Section 6956-1, vol. 106, page 647, provides: 'The board of county 
commissioners shall provide annually a fund for the repair and m.Jintenance of 
bridges and county highways;' 

"Our township have, under the old law, been in the habit of levying 
separately for bridge and road purposes, but I am not sure that it was neces­
sary for them to do so, and if such is the fact can they not now use the amounts 
in their bridge fund for road purposes? See section 3274, G. C., before its 
repeal.'' 

Section 327 4, G. C., to which you refer and which was repealed by the Cass highway 
law, was not broad enough to warrant the expenditure for road purposes of a bridge 
levy made under section 7562, G. C. Section 3274, G. C., only went so far as to warrant 
the expenditure of a road levy for either bridge or road purposes, and inasmuch as the 
section has been repealed, it is now without force and effect even if its terms were broad 
enough to meet the situation presented by you. 

I am of the opinion that the proper course of procedure for a board of township 
trustees, which made a levy for bridge purposes under section 7562, G. C., and which 
is now unable to use the proceeds of such levy on account of the transfer of authority 
from the township trustees to the county commissioners, is thttt which lllay be bad under 
~ections 2296, et seq., of the General Code. 
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Section 2296, G. C., as amended in 103 0. L., 522, provides in part that township 
trustees may transfer public fuhds, except the proceeds or balances of special levies, 
loans or bond issues under their supervision, hom one fund to another, or t<> a new 
fund created under their supervision. The subsequent sections provide for the passage 
of a resolution by the board of trustees, the filing of a petition in the common pleas 
court of the county, the giving of notice and the hearing, and if the provisions of these 
sections be followed in the matter covered by your inquiry, the court will be authorized, 
upon a hearing, to transfer from the bridge fund the mol!eys for which no use now 
exists and the transfer may be made to the road fund of the township, if the proper 
facts showing the necessity for such transfer are made to appear to the court. 

1064. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

BOARD OF ADMINISTRATION-TRUST FUNDS HELD BY SAID BOARD 
UNDER AUTHORITY OF SECTION 1840, G. C., CANNOT BE DE­
POSITED IN BUILDING AND LOAN ASSOCIATIONS. 

Trust funds held by the Ohio board of administration under section 1840, G. C., cannot 
be deposited in a building and loan association. 

CoLUMBus, OHio, December 3, 1915. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-Permit me to reply to your request for an opinion with reference 

to the investment of certain trust funds under your charge, which request is as follows: 

"Section 1840, General Code, reads in part as follows: 
" 'The board shall accept and hold on behalf of the state, if deemed for the 

public interest, any grant, gift, devise or bequest of money or property made 
to or for the use or benefit of said institution or any of the'm, whether directly 
or in trust, or for any pupil or inmate thereof. The board shall cause such gift, 
grant, devise or bequest to be kept as a distinct property or fund, and shall 
invest the same, if in money, in the manner provided by law; but the board 
may, in its discretion, deposit in a proper trust company or savings bank any 
fund so left in trust during a specified life or lives, and shall adopt rules and 
regulations governing the deposit, transfer or withdrawal of such funds and 
the in.come thereof. The board shall, upon the expiration of any trust accord­
ing to its terms dispose of the funds or property held thereunder in the manner 
provided in the instrument creating the trust.' 

"The board of administration has in its possession a trust fund, amount­
ing at the present time to 82,141.46, invested in certificates of deposit in the 
State Savings Bank and Trust Company, bearing interest at 3 per cent. 

"It is the desire of the board to deposit this money in a building and 
loan association, which would net 4} per cent. interest per annum, and a· 
surety bond given by the building and loan indemnifying the board against 
any loss. The law refers only t<> trust companies and savings banks. Would 
the bo~ud be within the law provided this money were deposited with a building 
and loan company?" 
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In view of the provisions of section 1840, General Code, quoted in part in your 
letter, and the fact there is no provision of law for the diversion of the trust funds 
in your hands to any purpose excepting those stated in section 1840, General Code, 
it is my opinion that the deposit of funds cannot be made in a building and loan associa­
tion. 

1065. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

JUSTICE OF PEACE-TERM OF OFFICE-WHEN SUCCESSOR SHOULD 
BE ELECTED. 

A justice of the peace under the provisions of section 1714, G. C., may be appointed 
to serve until the next regular election for justice of the peace, which would be on the first 
Tuesday after the first Monday in November in the odd numbered year next following said 
appointment. 

CoLUMBus, Omo, December 3, 1915. 

BoN. FoRREST G. LoNG, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR Sm:-I have your letter of November 26, 1915, as follows: 

"A question has arisen in Logan county, Ohio, concerning the term of 
justice of the peace, in which several attorneys have taken a position ad­
versely to the position I hold with reference to this question, and the serious­
ness with which they have brought the matter to be:1r upon me causes me to 
seek an opinion from you on the subject. 

"At the general election in 1913, John W. Bergschicker was elected and 
qualified as a justice of the peace in and for Lake township, Logan county, 
Ohio, and died on or about the first day of May, 1915, when one Henry C. 
Hayes was duly appointed to fill the vacancy. Said Hayes filed his petition 
according to law and was a candidate for election to said office at the general 
election just passed, but was defeated. His attorneys now contend that 
1915 was not the time for the election of a justice of the peace, and that no 
man could be elected to succed him earlier than 1917. Holding that the only 
years for the election of justice of the peace was 1913-17-21, etc. 

"The law which seems to take care of the question is found in article 
4, section 9, and section 1 of article 4 of the constitution (said section 9 of 
article 4 being without effect since section 1 of article 4 was adopted), sec­
tion 1711-1 of the General Code or 103 Ohio I,aws, page 214, and chapter 2 
of the Genenl Code. 

"I feel certain that your opinion will settle this question ·without any 
court proceedings, and therefore I should be very much pleased to hear from 
you." 

In answering your foregoing inquiry it is necessary first to call your attention 
to the constitutional provision found in section 1 of article XVII. Said section pro­
vides: 

"Elections for state and county officers shall be held on the first Tuesday 
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after the first :\londay in N"ovember in the even numbered years; and :ill 
elections for all other elective officers shall be held on the first Tue>day after 
the first :\londay in Xovember in the odd numbered yeaN." 

The general assembly has provided in section 1713 of the General Code, that: 

"All justices of the peace shall be elected for a term of four years." 

Coming now to consider the law under which the p3.rty in question was appointed, 
it is found in sections 1714 and 1715 of the General Code, which provides as follows: 

"Section 1714. If a vacancy occurs in the office of justice of the peace, 
by death, removal, absence for six months, resignation, refusal to serve, or 
otherwise, the trustees, within ten days from receiving notice thereoi, by a 
majority vote, shall appoint a qualified re~ident of the township to fill such 
vacancy, who shall serve until the next regular election for .justice of the 
peace, and until his successor is elected and qualified. The trustees sh·1ll 
notify the clerk of the courts of such vacancy and the date when it occurred. 

"Section 1715. At the next regular election for such office, a justice of 
the peace shall be elected in the manner provided by law, for tbe term of four 
years, commencing on the first day of January next following his election." 

While the provisions of the foregoing sections may be susceptible of different 
constructions, yet when those provi~ions are considered in connection with the con­
stitutional provision hereinbefore noted, it is apparent that an appointment to fill 
a vacancy in the office of justice of the peace may only be made to continue until the 
next regular election for justice of the peace, which would be on the first Tuesday 
after the first .Monday in Xovember in the odd numbered year next following such 
appointment. If this were not the purpose and intent of the provisions of section 
1714, that su<;h appointee shall serve until the next regular election for justice of the 
peace, it would be wholly unnecessary to provide, as is done in the succeeding section, 
1715, Gh(l.t the successor of said appointee shall be elected for the full term of four 
years. In other words, ir there were no part of an unexpired term for which it might 
be claimed such successor was elected, this provisio'n would be unnecessary, as such 
successor, being elected at the end of a completed full term of four years, would nec­
essarily serve a full succeedi~g term of four years without such special provision in 
section 1715. 

I am of the opinion·, therefore, that a succeRsor to said appointee name.d in your 
letter w~ properly elected at the Xovember election of this year, and that upon the 
qualification of such person so elected, the term of said appointee will end. This 
conclusion is in harmony with a.n opinion of my predecessor, reported in the attorney 
gener1l's reports lor the years Hlll-1912, at page 1689. 

The contention that an election for justice of the peace may only be held in the 
year l !Jl3, and every four ycJr!l thereafter, doubtless arises from the cl:tim that by 
the repeal of section 9 of article IV of the constitution, said office was abolished, a.nd, 
when thereafter it wa.s re-created a.nd l'e-established by the en:tctment of section 1711-l 
G. C. (103 0. L., 214), the first elections thereunder were held in 1913. The answer 
to this contention is found in the case of State ex rei. v. Redding, 87 0. S., 388, wherein 
it is held: 

"A justice of the peace holding office January 1, 1913, is entitled to 
serve as such official until the expiration of the term of office to which he 
has been elected, and the adoption of the amendment to the constitution 
September 3, 1912, does not deprive him of that right." 
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This case has the effect of continuing in office all justices of the peace elected in 
1911 until January 1, 1916, and also made necessary the election on Xovember 2, 
1915, of their successors. 

Respectfully, 

1066. 

EDWARD c. TURNER, 
Attorney General. 

WORKMEN'S COMPENSATION ACT-COMPENSATION ASCERTAINED 
AND DETERMINED TO BE DUE AN INJURED EMPLOYE UNDER 
SECTION 27 OF SAID LAW-SPLITTING A CAUSE OF ACTION­
SETTLEMENT OF PARTIAL OR TOTAL AMOUNT DUE. 

Where an injured emr;loye of an employer who has not complied with the prouisions 
of section 22 of the Ohio workmen's compensation act makes application to the slate lj,ability 
board of awards to ascertain and determine the amount of the compensation due the injured 
employe from hi.~ employer, the state liability board of awards should ascertain and dP.­
termine the total amount due the injured employe by reason of his injuries. 

A single cause of action cannot be split or diuided so as to sustain two or more actions. 

CoLUMBUs, 0Hro, December 3, 191.5. 

Industrial Commission of Ohio, Columbus, Ohio. _ 
GENTLEMEN:-We are in receipt of your favor of October 22, 1915, which is as 

follows: 

"The commission has had before it for consideration the claim of one 
Antonio Balbia, filed under the provisions of section 27 of the workmen's com­
pensation act. 

"Mr. Balbia, on September 4, 1914, was injured while in the employ of 
Peter Praechter of Cincinnati, Ohio. His injuries were so serious thu.t they 
may ultimately result in a case of permu.nent total disu.bility. It is eertu.in 
that the case, if it does not develop into one of permanent total disability, 
will .involve a very serious permanent partial disability. However, it is not 
possible at this time to accurately determine the exu.et ex~ent of this per­
manent disability, u.nd for this reason the commission is unable to make a 
complete and final award. 

"On September 23, 1915, the case was before the commission for hearmg, 
at which time the claimant was allowed compensation to cover his temporary 
total disability from September 4, 1914, to :\larch 21, 1916, amounting to 
the sum of 8716.14. In addition, medical bills in the sum of S149.00 were 
allowed. Notice of this fi~ding and order was sent to the employer, Peter 
Praechter, but we are advised by the claimant that to date he has received 
no compensation. 

"Inasmuch as the claimant has been unable to work for more than one 
year, and is absolutely destitute and in desperate need of financial assistance, 
and according to the medical division it will not be possible t<> give a definite 
estimate as to .the permanent disability in this case until about April 1, 1916, 
in view of all of these circumstances we desire to enquire as to whether it 
would be possible to institute civil proceedings at once against the employer 
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for the collection of the partial award heretofore made by the commission. 
If so, v.ill you kindly advise, in order that we may certify to you copy of our 
findings in this case?" 

It is to be noted from the contents of your communication that Mr. Balbia was 
an employe of Peter Praechter, of Cincinnati, Ohio, that the employer had not com­
plied v.ith the provisions of section 22 of the workmen's compensation law, section 
1465-69 of the General Code, in that he had not paid a premimn to the state insurance 
fund or elected to compensate his injured employes direct, therefore this claim comes 
within the provisions of section 27 of the workmen's compensation act, section 1465-74 
of the General Code. It is stated in your communication that: 

"On September 23, 1915, the case was before the commission for hear­
ing, at which time the claimant was allowed compensation to cover his tem­
porary total disability from September 4, 1914, to Mn.rch 21, 1916, amount­
ing to the sum of $716.14. In addition, me'dical bills in the stUn of $149.00 
were allowed. Notice of this finding and order was sent to the employer, 
Peter Praechter, but we are advised by the claimant that to date he has re­
ceived no compensation." 

It is also stated in your letter tha.t: 

"According to the medica.! division, it will not be possible to give a defi­
nite estimate as to the permanent disability in this case until about April 1, 
1916." 

Your enquiry is as to whether or not it would be possible to institute civil pro­
ceedir;tgs at once against the employer for the collection of the partial award heretofore 

_made by the commission. 
Section 27 of the workmen's compensation act, section 1465-74 of the General 

Code, prov,!des a meens whereby an employe, whose employer has failed to comply 
with the provisions of section 22, and which employe has been injured in the course 
of his employment, may obtain compensation for said injuries. It is provided in this 
section that he may make application to the state lhbility board of awards fo1 com­
pensation in accordance with the terms of the act. However, when he makes applica­
tion to the state liability boa.rd of awards for compensation he does so in lieu of pro­
ceedings against his employer by civil action in court. That is to say that the employe 
by making application to the industrial commission prefers to have the commission 
determine and fix the amount due him for injuries rather than to bring proceedings 
in court for damages as provided in section 26 of the act, or section 1465-73 of the 
General Code, 103 0. L., 72. 

It is further provided in section 27 th<J.t: 

"* * * the board shall hear and determine such application for com­
pensation in like manner as in other claims before the board; and the amount 
oj the compensation which said board may ascertain and determine to be due to 
such injured employe, or to his dependents in case death has ensued, shall be 
paid by such employer to the person entitled thereto within ten days after 
receiving notice of the amount thereof as fixed and determined by the board; 
and in the event of the failure, neglect or refusal of the employer to pay SU{'h 
compensation to the person entitled thereto v.ithin said period of ten days, 
the same shall constitute a liquidated claim for damages against such employer 
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in the amount so ascertained and fixed by the board, which, with an added 
penalty of fifty pcrcentum, may be reeO\·ered in an action in the name of 
the stt~te for the benefit of the person or persons entitled to the ~am e. * * *" 

It will be noted that the section proYides that the hearing before the board on 
application for compensation shall be in like manner as other claims before .the board. 
I construe this section to mean that the hearing on application shall be the same as the 
hearing on any other claim. It will also be noted that this section provides that the 
amount of compcnwlion which sn,id bon,rd may ascertain and determine to he due to 
the injured employe shall be pn,id to such employe or to the person entitled thereto 
within ten days, etc. It also appears from a reading of thiR section that the full amount 
duo the injured employe from his employer by reason of his injury must be determined 
and fixed by the commission at the time of the hearing of the claim. 

It is quite evident that this section does not contemplate that the amount of com­
pensation fixed and determined by tho board shall be paid in periodical payment5 
for the reason that the section provides that it shall be paid within ten days after the 
employer receives notice of the finding of the board. 

X owhere do we find in this section of the statute that the commission has authority 
to cletennlne and fix a partial amount due the employe for his injuries, but the language 
throughout this section leads us to the belief that the total amount clue him by reason 
of his injuries must be fixed and determined by the commission at the time of the hear­
ing. It is further provided in this section that upon the failure, neglect or refusal of 
the employer to pay such compensation within a period of ten clays after receiving 
notice of the amount, the same shall constitute a liquidated claim for damages. The 
fact that the amount determined and fixed by the commission as clue the employe 
becomes, according to the statute, a liquidated claim for damages leads us to the further 
conclusion that the amount so determined and fixed must be the total amount clue 
the injured employe by reason of his inh1ries. 

Section 26 of the act abolishes the common law defenses of contributory negligence, 
assumed risk and fellow servant rule to such employers as fail to comply with the pro­
visions of section 22, and provides that such employer shall also be subject to the pro­
visions of the next two succeeding sections of the act, to wit: sections 27 and 28. Section 
28 provides for the collection by civil suit from an employer who defaults in any pay­
ment required to be made by him to the state insurance fund. It would seem from a 
reading of section 27 and section 28 that these are in the nature of a penalty provided 
against a defaulting employer. 

I am, therefore, of the opinion that the amount when fixed by the commission as 
compensation for an injury to an employe arising under section 27 must be the whole 
amount of the compensation due him. 

It is further provided in this section that the amount plus fifty percentum may­
be recovered in an action in the name of the state for the benefit of the person or per­
sons entitled to the same. The cause of action against the employer arises upon the 
breach of the duty of the employer to pay the amount of compensation fixed and de­
termined by the commission. If the commission proposes to collect by a civil action a 
portion of this awaXd, we are likely to be confronted with another proposition, to wit: 
the principle applying to the "splitting of a cause of action." The supreme court of 
Ohio has held repeatedly that causes of action can not be split. Referring to the case 
of James v. Allen County, 44 0. S., 230, in which case the plaintiff sought to recover 
in several actions which all arose out of the same transaction, the court, in speaking 
upon the question, uses the following language: 

''There is but one dismissal, but one breach, pleaded. The dismissal 
was one act. And, as to recovery of damages for that, plaintiff could not split 
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up his cause of action, recovering a part of his damages in one suit, and the 
remainder afterward. He must include all that belonged to that eause of 
adion in his first petition, so that one suit and one reeovery ;;hould ;;ettle the 
rights of the parties. It would be at his own risk and peril if he negligently or 
ignorantly omitted a part of what might properly have been embraced in the 
<·ause of action in his first suit. His mistake, if he made one might be a mattPr 
of reJ!ret, but that could not change the rule of law." 

In the ca;;e of Coekley v. Brucker, 54 0. B., 227, the court say: 

"A single eau;;e of action cannot be split lip into two or more eause:; o~ 
action; neither can two or more actions be sustained against the same party 
on a single cause of action.'' 

The claim of Antqnio Balbia against his employer for compensation a1ises out 
of a single transaction, and is for an amount of compensation due him by reason of an 
injury which he sustained in the course of his employment. 

The question might arise as to the continuing jurisdiction of the board over claims 
arising under section 27. Section 39 of the act, section 465-83 of the General Code, 
provides as follows: 

"The powers and jurisdiction of the board over each case shall be con­
tinuing, and it may from time to time make such modification or change with 
respect to former findings or orders with respect thereto, as in it~ opinion, may 
be justified." 

The board, no doubt, has continuing jurisdiction over claims for compensation 
by employes of employers who have complied withsection 22, and may make such 
modification or change with respect to the same just as is provided in section 39, but 
the provisions of this section could not apply to claims arising under section 27 for the 
rea-son that when suit is entered for the recovery of the amount found due, the board 
necessarily divests itself of any further continuing jurisclidion over the claim, because it 
has a suit in a court of competent jurisdiction where the question submitted must be 
adjudicated according to the rules of civil procedure, and a finding or judgment ob­
tained in a eivil court would be beyond the power of modification or change by the 
state liability board of awards. 

In view of the above cited decisions, and the eonstruction we plare upon the sec­
tions of the statutes herein discussed, together with the facts submitted in your letter, 
I am of the opinion that the commiRsion in determining the amount of compensation 
due the injured employe must, under the provi3ions of section 27, determine the full 
amount due said employe hy rea-son of his said injury. If an action is inRtituted in 
court for the recovery of a pm·tial amount of the award, we might meet the objection 
that a recovery had been made in a former suit and tha.t the question between the 
industrial commission and the employer had been adjudicated in a former action. 
This theory seems to be substantiated by the decision of the supreme court and might, 
if taken advantage of by the employer, work great harm to the injured employe in the 
collection of the amount of the award. 

Therefore, answering your question directly, I am of the opinion th:~t a civil action 
should not be commenced for the collection of a partial amount of the award already 
found due, but that the action should be for the full amount due-the emplove by reason 
of his said injuries. 

Respectfully, 
EDWARD c. TURNJ:.:R, 

AUornmJ GIJT!eral. 



2326 ANNUAL REPORT 

1067. 

WORKMEN'S COMPENSATION ACT-PAYii1ENT OF COiiiPENSATION 
OUT OF STATE INSURANCE FUND OR BY A DIRECT COl\1PEN­
SATING EMPLOYER TO AN INJURED EMPLOYE NOT A BAR FOR 
ACTIONABLE NEGLIGENCE OF THIRD PERSON-RIGHT OF ACTION 
AGAINST A THIRD PERSON WHO IS A TORT-FEASOR. 

Where an employe of an employer has sustained an injury in the course of his em­
ployment and his employer has paid a premium to the state ins1trance jund, or has elected 
to pay compensation direct to his injured employe, and which injury to the employe was 
caused by a tort-feasar (a third person) the payment of compensation to the injured employe 
out of the state insurance fund ar the payment of compensation to the inj1tred employe by a 
direct-compensa,ting employer is not a bar to a right of action against such third person for 
negligently injuring such employe. 

CoLUMBUs, Omo, December 3, 1915. 

HoNORABLE JOHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR SIR:-I am in receipt of your letter of November 24, 1915, in which you 

request an opinion as follows: 

"We have been requested to submit for your opinion the following 
question: 

" 'If an employe is hurt by reason of the negligence of a third party 
while working for an employer who is regularly contributing to the state 
insurance fund, and such employe participates in the fund, is he barred in 
the subsequent action brought against the said third party on the theory 
that a settlement with one joint tort-feasor is a settlement with all?' 

"We trust that you may render this opinion at your very earliest con­
venience and beg to remain." 

The question submitted in your letter is as to whether or not an employe of an 
employer who has contributed to the state insurance fund ano the employe having 
accepted compensation for an injury out of the state insurance fund would be barred 
in J. subsequent action brought against a third person where the employe has been 
injured by the third person while in the course of his employment with his employer. 

This question has been before the Industrial Commission of Ohio in two cases­
one ca<se being that of Ridorfo v. The Cleveland Telephone Company, found in 7 
N. C. C. A., 1187, the syllabus of which is as follows: 

"SETTLEMENT WITH TORT-FEASOR. EFFECT ON RIGHT TO 
COMPENSATION. Where an employe is injured while in the course of 
his employment and a tort-feasor, other than his employer, is relponsible 
therefor, his right to receive compensation in accordance with the provisions 
of the workmen's compensation act of Ohio is not lost by settlement with the 
tort-feasor." 

The other case is that of Ferraro v. LaBelle Iron Works, 8 N.C. C. A., llSO, the second 
branch of the syllabus being as follows: 

"2. DEATH CAUSED BY ACTIONABLE NEGLIGENCE OF 
THIRD PERSON. EFFECT ON RIGHTS OF DEPENDENTS TO RE­
COVER COMPENSATION. The right of the dependents of a killed employe 
to receive compensation in accordance with the provisions of the workmen's 
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compensation act of 1913 is not affected by the fact that the death of the 
employe was c-aused by the actionable negligenee of a third person not con­
nected with the employment." 

The opinions in these two cases before the industrial commission discuss the 
question quite fully. 

The enactment of the workmen's compensation law of Ohio has made an innova­
tion in the law of torts. "Cnder the Ohio workmen's compensation law an injured 
employe's right to participate in the state insurance fund or to receive compensation 
direct from his employer is not based upon any wrong the basis of which, for a recovery 
as in an action for tort, would be upon the fault or negligence of his employer. A 
review of the workmen's compensation law reveals the fact that compemation is not 
awarded on the ground that the employer has been at fault or negligent, but on the 
simple fact that the inju•y to the employe was received in the course of his employ­
ment and not purposely self-inflicted. Therefore the compensation the employe 
receives is not paid to him because of any hult or negligence on the part of the em­
ployer, which fault or negligence must be the basis of an action in tort, and the employer 
eould not be considered under the workmen's compensation law as a tort-feasor, and 
.there is no liability on the part of the employer for an injury on the ground that he 
is a tort-feasor. 

This question was before the court of common pleas of Cuyahoga county, and 
on July 9, 1915, Ji1dge Feran rendered an opinion in a series of cases in which he dis­
cussed the various provisions of the Ohio workmen's compensation law, and on page 
13 of the opinion of the court the same question submitted by you was discussed as 
follows: 

"That while the act and the related acts are far from being perfect * * 
* they certainly do not deprive the employe of a right of -action against a 
third person who injures him while he may be or is in the course of his employ­
ment." 

And by way of illustration, .Judge Femn says that: 

"If the driver of a lumber wagon, in the course of his master's business, 
is negligently injured by a railroad company while crossing its tracks upon a 
public highway, he may recover from the wrong-doer, notwitlJstanding, he 
has recovered compensation or has been a;varded eompensation by the state 
industrial commission from the state insurance fund, for the injury. 

"There is no possible ju~tification in law or ethics or morals for the 
principle or proposition that a railroad company, or any other corporation 
or person, may wantonly or negligently injure a man and claim immunity on the 
ground that the injured man received compensation from the state insurance 
fund. The act or law does not provide for full compensation and even if it 
did, to hold that a third person might negligently injure a man while that man 
was in the course of his master's business, and escape·liability merely because 
the man's employer was a contributor to the state insurance fund, would 
inevitably lead to wanton destruction of limb and life. To so hold would 
be tantamount to holding that because a man has ample insurance upon his 
life, another may negligently kill him; or if he has an accident policy, another 
may wantonly injure him, and plead the payment of the insurance as a defense 
to an action for the injury or death. It has been so uniformly held that thi~ 
cannot be done that it would be useless and unnecessary to cite authorities in 
support of the proposition. The English act of 1906 ·provides in express 
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terms that an employe injured in the course of his employment, by a third 
person, 'shall not be entitled to recover both damage and compensation.' 
The Ohio statute places no such limitation upon the rights of an employe." 

Again, quoting from Judge Foran's opinion, on page 15: 

"From a consideration of these provisions it becomes apparent at a 
glance that the doctrine forbidding double compensation or double recovery 
for the same wrong can have no application and may not be invoked by a 
third person who has negligently caused an injury to an employe while engaged 
in his master's business, even though such employe has made application 
for and ha.:; been awarded compensation by the industrial commission." 

Again, on page 16, the court says: 

"Ag:tin, it must not be forgotten that an employe is entitled to the com­
pensation provided for in the act, even though the injury is the result nf his 
own gross negligence, and that. the employer was in no sense respom;ible 
for it and was in no sense a wrong-doer. Under sueh cirf"mnstanecs. how 
can it be said that the employer is a tort-feasor?" 

The same question as submitted in your letter was before the supreme court of 
Kew Jersey, and arose out of or under the workmen's compensation la.w of that state 
in the case of Painting Company v. Klotz, 85 .1'\. J. L., 432, the syllabus of which is 
as follows: 

"Where a workman is injured by an accident arising out of and in the 
comse of his employment, an,d a tort-feasor other than his master is respon· 
sible therefor, the right to compensation under the act of 1911 is not lost by 
settlement with and release of D tort-feasor." 

On page 434 of the opinion ·the court say, after stating the general policy and 
reason of the act, that: 

"These considerations suffice to show that the right to compensation under 
the statute, and the right to recover damages of a tort-feasor are of so different 
a chamcter that the rule of law appealed to by the prosecutor is inapplicable." 

A very interesting discussion of your question is found in the Ohio law reporter 
of April . .'), 1915, the article being written by Mr. Ernst Angell, of the Cleveland bar. 
Without entering into a discussion of this article, suffice it to say that his conclusions 
are that the acceptance of compensation by an injured employe out of the state insur­
ance fund or direct from his employer does not affect his right of action against a third 
person who is a tort-feasor. 

Therefore, answering your question direct, I am of the opinion that the accept­
ance of compensation from the state insurance fund or from his employer who has 
elected to pay compensation direct, does not bar the employe of his subsequent action 
against a third person who is a tort-feasor. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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1068. 

APPROYAL OF RFROL"CTIOXS FOR DIPROYE).£EXT OF CERTAIX ROADS 
IX G"CERXSEY, LORAIX, ).£0RGAX, SEXECA AXD WAY:-."'E CO"CX­
TIER, OHIO. 

CoLUMBUS, Omo, December 3, 19I5. 

llox. CLIXTOX CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of Xovember 30, 1915, transmitting to 

me for examination final resolutions relating to the following road improvements: 

"Guernsey County-Cambrid~!;e-Barnes\·ille road, petition Xo. 1550, I. C. 
H. Xo. 107; 

"Lorain County-Oberlin-Elyria road, Section ').I', I. C. H. Xo. 313, 
petition Xo. 158fl; 

").!organ County-:\fcConnelsville-Xew Lexington road, petition Xo. 
1344, section 'G', I. C. H. Xo. 354; 

"S~neca County-Tiffin-Bellevue road, sec:tion 'K', petition Xo. 1052, 
I. C. H. Xo. 271; 

"Wayne County-Wooster-:\Iassillon road, I. C. H. Xo. 69, petition 
Ko. 725." 

I find these resolutions to he in regular form and am therefore returning the same 
with my approval endorsed thereon. 

1069. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF SALE OF CERTAIN C A X A L LAXDS TO :\fARTIX D. 
KUHLKE. 

CoLDIBC:s, Omo, December 3, 1915. 

llox. Fn.um R. FACVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I have your eommunication of Xovember 30, 1915, requesting my 

approval of the sale of eertain canal lands to ).[artin.D. Kuhlke. 
I find that your proceedings h:we been regular and thnt the reeord of the same 

has been preparerl in aceonlancc with my opinion of Xovcmher 29, 19Hi, relating to 
the s:une matter. I therefore return the duplicate copies of yom record with my 
approval of the s.tle endorsed thereon. In the opinion referred to above it was only 
intended to holrl that the partiPipation of the attorney general was not reqtlirerl in 
making a public sale of canal lands, and the referenee therein to the matter of approval 
as diRtinguished from partieipation was through inadvertenee. [ find upon an ex­
mnination of the statutes that the requirement, that the commissioner3 of the sinking 
fund fix the term~ of payment,was evidently intended to apply only where credit was 
extended as to some part of the purchase price. 

Respectfully, 
EDWAHD C. 'l'ntXf;H, 

Attorney Genua/. 
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1070. 

APPROVAL OF LEASE OF PART OF ABANDONED HOCKIXG CANAL TO 
T. R. COWELL, FOR OIL AND GAS PURPOSES. 

CoLUMBus, Omo, December 3, 1915. 

HoN. FRANK R. FAUVER, Superintendent of PubUc Works, Columbus, Ohio. 
DEAR Sm:-I have your communication of November 23, 1915, transmitting to 

me for examination triplicate copies of a lease of two miles of the abandoned Hocking 
canal to T. R. Cowell, for oil and gas purposes. 

I find that this lease has been executed in accordance with the provisions of the 
statutes and am therefore returning the same to you with my approval endorsed upon 
the triplicate copies thereof. 

Respectfully, 
EDwARD C. TuRNER, 

A llorney General. 

1071. 

COUNTY COMMISSIONERS-NOT AUTHORIZED UNDER CASS HTGH­
W A Y I. A W TO LET CONTRACTS ON UNIT PRICE BASIS. · 

County commissionas nre not authorized, under the Cass highway law, to let contracts 
on a unit price basis. 

CoLUMBUs, Omo, December 3, 191.5. 

HoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-Under date of November 20, 1!J15, I have a communication from 

:\>fr. Chsrles A. Groom, of your office, which communication reads as follows: 

"Enclosed please find form of contract combining surveyor's estimate, 
proposal, bid, bond and specif'cations for road improvements prepared with 
special reference to the Cass highway law upon the unit price basis, hut RO 

arranged that, with the insertion of a page or one or two words in blanks left, 
same may be used for contract on a total price basis. 

"In contracts for road construction by the county commi~sioners, ~e!'­

tion !J1 requires the surveyor to transmit estimate of eost wit.h survey, plats, 
profiles, cross-sections, estimates and specifications; section 124 provides 
that the commissioners may let the work as a whole or in convenient seetiens 
and shall award the contract to the lowest and best bidder; section 126 provides 
for a bond eqtwl to the contract price and section 127, relating to extras, is 
apparently upon the theory of a definite total cont.ract price since same refers 
to ori!!in:t.l contru.ct pri!'e less than ten thous'1nd doll:u·s and original cont.rgct 
price of ten thousand dollars or more. 

"In view of the fact that there should be uniform pro!'edure through­
out the state under the Cas~ law, I request your opinion aH to whether it i~ 
poss1ble to award r·ontmets on the unit price basis. or whether it i~ requisite 
to award contracts for a rlefinite priee, requiring the bidder to state mrrely 
unit prices for the purpose of complying with section 127 in case extra~ becOine 
necessary. 
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"It appears to me that a total price, definitely ascertained, is requisite 
under the law for the reason that definite plans, specifications, cross-sections 
and profiles are required and a total contraet price for all work is indicated 
by sections 126 and 127; this, however, will undoubtedly make the work 
more. expensive for the county and in resurfacing contracts will be almost 
impossible of execution because of the variation in wear requiring larger or 
smaller quantities at various points along the road to be repaired. On the 
other hand the unit price basis presents numerous difficc ties in the applica­
tion of the law; the unit price bid· and payment thereu;der for quantities 
and work on the actual basis furnished would not disclose the total price 
until the completion of the work and therefore the amount of the bond could 
only be upon the basis of an estimated figure and the same would apply to 
operations under the section regarding extras, and since a bidder, having 
surveys, profiles, etc., could make an unbalanced bid and thereby load his 
items at the points where the greatest amount of work and materials were 
neces~ary, he could thereby mulct the county and receive a high price on the 
loaded item necessary in the work and only have a small deduction for the 
items running substantially under the estimate of quantities. On unit bids, 
contractors customarily cover their method of calculation by unbalanced 
bidding, and since the calculation is based upon the total units, there is no 
method of preventing this practice. 

"With your opinion on the question as to whether the unit price basis 
may be used or whether a definit'e total price is requisite, will you kindly 
indieate desired changes in wording of estimate, proposal and contract form, 
as it seems to me that a uniform or standard type of contract and specifica­
tions will tend to definite umlerstanding both upon the part of the contractors 
and commissioners for the benefit of the public. 

"If there is anything I can do to be of assistance either in the matter 
of arriving at a conclusion or upon the subject.of standardizing a form of 
eontract and specifications under the CasR law, I shall be glad to P.onfer 
with you." 

The question raised by Mr. Groom's inquiry is not free from doubt. In view 
of the reference in section 127 of the Cass highway law, section 6948, G. C., to an 
original !'ontrart unit price, it would seem that the legislature in framing that 'lection 
acted upon the assumption that contruds mi11ht b{' let upon a unit price basis. On 
the other hand, seetion 126 of the act, section 6947, G. C., proyides that. before enter­
in!!: into a cdntm('t the eounty commissioners shall require a bond in a sum equal to 
the eontract pri!'e. 

As pointed out by J\Ir. Groom, there would be no way of fixing the amount of 
the eontraetor's bond if the contract were let upon a unit priee basis, inasmueh as 
the eontract priee could not be determined until the work had been completed and 
the quantities measured. Even the section of the act which refers to an original 
contract unit price contains references to the amount of the original contract price of 
such a character as to warrant the inference that such price must be a fixed sum, deter­
mined at the time the contract is made. The section refers to cases in which the 
original contract prire is less than ten thousand dollars and to cases in which the original 
contrart price i~ ten thousand dollars or more, and establi<>hes,a different rule for the 
letting of contrr.cts for extra work in the two cases. If eontracts were let on a unit 
price basis it would often be impossible to determine in advance of the completion 
of the eontracts whether the amounts involved were less than ten thouband dollars 
or whether they eqt·alled or exceeded that sum, thus involving in doubt th<' rn'l.nner 
of lettinJ!; contracts for extra work. At no place in the act is any express autlwrity 
eonferred on county commissioners to let contraets on a unit price basis and any u.rj!u-
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ment in fayor of the existence of such authority must be based on the referenre in 
section 127 of the art to "the original rontrart unit price." In Yie\\: of the other pro­
visions of this section, and the proyisions of the preceding sed ion relating to the amount 
of the rontm.etor's bond, all of whieh PontPmplate a fixed and definitP total contract 
price, J am of the opinion that any ar~~;ument in fm·or of the existence of the authority 
to let contracts on a unit ·price basis would not be well taken, and therefore concur 
in the view expressed by Mr. Groom, that county commissioners do not have authority, 
under the Cass highway law, to let contracts on a unit price basiR, that a total price, 
definitely ascertained, is necessary under the law, and that the language of section 
127 of the act relating to the original contract unit price can only be given such effect 
as to authorille the commissioners to require bidders to state the unit prices used by 
them in vrrivirg at the total sum bid, such unit prices to be of no effect unless extra 
work becomes necessary, the contractor to receive the total sum bid without ndditiom 
or deductions :md without reference to quantities handled or furnished unless extra 
work rendered necessary by unforeseen contingencie.> is contracted for by the com­
missioners. 

J also note ~1r. Groom's request that I indicate any changes that should be made 
in the wording of the estirr.ate, propoml ani ccntract form submitted by him. The 
form submitted was evidently drawn upon the theory that the work was to be let 
upon a unit price basis and I am sure the changes necessary to ccnform to the require­
ment of a total price, definitely ascerta.ined, will readily su11gest. themseh·es. The 
HtntemPnt under the heading of smveyor's estimate and immedi:ttely preceding the 
table of quantities :wd prices mi~ht properly he amended to proyide that the con­
rrartor should not be entitled to any additioPal comper.s:.tion rather than to any ~!aim 
for loss of profits or for other damages, should the quantity of work done prove greater 
than estimated. Xo reference would be required to n situation where the work done 
might prove less than estimated. The table of items :>nd prices embodied in the pro­
posal should haye added to itt\\ o addition:tl eolumns,in one of which should be printed 
under an appropriate heading the total estimated qt•tmtities while the other should 
provide a spat·e for the total bid for mc:h kind or class of labor or matcrivl. The head­
ing of the eolumn already provided for prices should he so altered as to call for the 
unit prices for each kind or !'lass of Ial-or or material, and at the foot of the column 
provided for the total bid for eaeh kind or class of labor or material a spnce should be 
provided for the total bid for the complete work. The contract should be refranwd 
to provide for a definite lump sum fiR compensation :wei should contain a provision 
to the effect thnt the contraetor shall not be entitled to any extra compensation in 
case the quantities actually exceed the estimdes, and certain references to the 
measurement of the work should be stricken from the specifications. There may 
be some other slight changes necessary in order to conform fully to the theory of a 
definite lump sum bid. 

I have not attempted to rewrite the estimate, proposnl, contract and specifica· 
tions in their entirety, and have only suggested the line to be followed in reframing 
the same, but am sure that no diffie:Jity will he e>cotmtered on this score. 

Respectfully, 
EnwARD C. TrRXER, 

Attorney General. 
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1072. 

(',\RR HIGHWAY LA \\"-PHO\"TRIOX TX REGARD TO RIGX POST:-4 OX 
HWH\r.\ YR- STATE HIG H\\"A Y CO~L\IIHSIOXER .\XD C< )l'XTY 
HTGH\rA Y HlJPERIXTEXDEXT'H Dl"TY lX PRESCRIBIXG AXD 
PROVIDIXG DEHTGX. 

Uruler section 7196, G. ('., I he stale highway commissioner is not required lo proLide 
sign posts, his duties under thai section beiug limited /o prescribing and providing the design. 
The cmmly higltu·ay superintendent is not required to PTPr/ .•ign pos/., until lhr rmm~!J 
commissioners hnl'e authorized /he necessary e:rpenditure. 

Cor;n!Brs, OHio, Decrmlwr 4, 1915. 

Hox. F. C. GooDRICH, Pro.•eculing Attorney, Troy, Ohio. 
DEAR Rm:~J lmYP your Pnmnnmipation of Kovemher 23, Hll.'i, which reads as 

follows: 

'Tnder section 71H6 of the GPnerul Code, the eounty highway superin­
tendent is required to erect and maintain at <·ross roads on inter-county ami 
main mark<'t roads ~uitahle sil!:n post~. etc. T would like an opinion from 
yolll' office as to who pays for these sil!:n posts, whether th<'.V ar<' furni~lwd 
and Jl'•id for hy thP hil!:hW~ty eonunissioner, or wlwth<'r thp~· ar<' furnislwd 
and pnid for by th<' c·ounty <·ommi~sion·c'>rs." 

flo much of srction 719G, G. C., heing RPdion 153 of thr CrrsR highway lmY, ns 1s 
material to your inquiry, reads rrs follows: 

"The county highway supPrintendent shall erect ami maintain at emss 
roads, on inter-county ami main market roads, suitable sign posts of a design 
to he prPseribed and prO\·ided hy the state highway commissioner, showing 
the names of the roads, and the direction and distttnr·e to nearby Yillages 
and citie~." 

So far as the ahoYc quoted language is concerned, the only duty that it casts 
upon the state highway commissioner is to prescribe and provide a design for sign 
posts. The word "provided" relates to the word "design" and not to the word "sign 
posts," and the Ian'\!;uage in question does not require the state highway commissioner 
to provide any sign posts. His only duty is to prescribe a design for l!:eneral use on 
the inter-county highwayR and main market roads of the state anti to pro,·ide each 
county highway Hnperintllndent with a copy of the design. 

While the language in question might seem at first glance to impose upon the 
county highway superi'ntendent a ma'nrhtory duty to erect and maintain sign posts 
upon certain hi!!hways, yet this language niust be read in conneetion with the other 
provisions of the act ih which it is found. {'nder section 155 of the act, section 7198, 
G. C., the co'unty highway superintendent may employ laborers and purchase material 
only with the approYal of the eounty eommi~sioners or township tr,usteeq, and o1 her 
~ec~ion~ of the art further indicate that the county highway superi.ntrndent has nn 
authority to hind the eounty unle~s authorized hy the county commi~sioner,.;. It 
thl'refore follows t)ut Under the provi-ion of f'ection 153 of the Ca~" highWtt)' Jaw, 
section 7196. (;. C., no duty attaches to the county highway sup~rintendent to <'red 
sign posts until thP county eommh;sioners have authorized the purchnse and eredion 
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of the same. When such purchase and erection have been authorized by the county 
commissioners, then it becomes the duty of the county highway superintendent to act 
and the cost and expense is, of c~:mrse, to be paid from the county treasury. 

By the above it is not meant to hold, however, that independent of section 153 
of the Cass highway law the state highway commissioner, acting either with or withoiut 
the co-operation of the local authorities, would not have authority to incl:ude the 
erection of sign posts in the plans for the improvement of an in'ter-county highway or 
main market road. 

1073. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

STATE HIGHWAY COMMISSIONER-AN ASSIGNMENT BY CONTRAC­
TOR OF ALL COMPENSATION DUE OR TO BECOME DUE UNDER 
HIS CONTRACT OR ALL OF AN INSTALLMENT B~COMING DUE 
IS VALID. 

An assignment by a contractor on state highway work of all the compensation chte 
or to become due to him under his contract, or all oj any particular installment or install­
ments to become due is 11alid and must be recognized by the state highway commissioner. 
An assignment oj a pad of the compensation due or a part of an installment to thereafter 
become due, may or may not be recognized by the state highway commissioner at Jn:s 
option. 

CoLUMBUs, Omo, December 6, 1915. 

HoN. CLINTON CowEN, Stale Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I have your communication of October 26, 1915, which reads as 

follows: 

"We are attaching hereto copy of a paper purporting to be an assign­
ment by Henry J. Neipfoot & Company to the Universal Portland Cement 
Company of all moneys due and payable to Henry .J. Neipfoot & Company· 
for the construction of section 'P,' Cleveland-East Lh·erpool ron.d, Portage 
county. 

"The Universal Portland Cement Company's representative requests 
the signature of the auditor of Ohio, and myself, as highway commissioner, 
to the blank form of acceptance at the bottom of this paper, and the honor­
ing of the purported assignment. 

"I respectfully request an opinion from your office as to what action may 
properly be taken by this department pursuant to the Universal Portland 
Cement Company's request." 

I am informe!d by you, that as a matter of fact your department has no contract 
with Henry J. Neipfoot & Company for the construction of section "P" of the Cleve­
land-East Liverpool road in Portage county, the contract in question ·being with 
Henry J. Neipfoot and not with Henry J. :1\eipfoot & Company. In so far as the 
aSbignment submitted by you is concerned, it therefore follows that the·same is in­
valid and should not be recognized by you in any way, for the reason that the same 
is not executed by the contractor for the road in question. 

I understand, however, that you desire a general statement of your rights and 
duties relative to assignments by contractors of compensation due or to become due 
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to them on account of work performed under contracts entered into by your depart­
ment. Xo question has eve? been rai~ed as to the right of a contractor to assign com­
pensation alrerrdy earned. The courts have J!:enerally extended this right to unearned 
compensation under an existing contract. The rule in Ohio, and indeed generally 
is that a contingent debt founded on an existing contract is property which is assign­
able. 

Andrew v. Krippendorf-Dittman Co., 7 0. L. R., 114; 
Rodijkeit v. Andrews, 74 0. S., 104; 
Brooks Co. v. Tolman, 6 0. C. C. (n. s.), 137. 

The first case above cited related to the assignment of commissions on sales made, 
and the other two cases to the assignment of wa:ges, but the same principles are ap­
plicable and have been generally recognized by the. courts as to the compensation 
due to contractors, and the rule is the same where the contract is one for the erection 
of a public work. 

In the case of Soeder v. Cleveland, 12 0. D. X. P., 222, the court recognized the 
validity of orders given by a city contractor for the payment to persons named there­
in of sums of money out of certain funds due or to become due the contractor uncll')r 
a contract with the city. Assignments of moneys due or to become due on public 
contracts are recognized as valid in the following cases: 

Fortunato v. Patten, et al., 147 N.Y., 277; 
Gilligan Co. v. Casey, 210 Mass., 26; 
Perkins v. Butler County, 44 Xeb., 110; 
Bank v. School District (Neb.), 110 N. W., 347; 
Dickson v. City of St. Paul (Minn.), 106 ~- W., 1053; 
Bank v. School Committee, 121 ~-C., 107; 
Stott v. Franey, 20 Ore., 410; 
Board of Education v. Brick Company, 13 Utah, 211. 

The right of a contractor on public work to receive compensation at such future 
time as he shall have completed the work, or some part thereof, being property and 
subject to assif.(nment, the general rule is that the consent of the debtor is not neces­
sary. to the validity of an assignment of this character. The existence of this rule 
in Ohio was recognized by Spiegel, J., in the case of Andrew v. Krippendorf-Dittman 
Co., supra, in the following language: 

"The per~onal confidence which preeludes the transfer of rights arising 
out of a eontract must he involved in the nature of the rif.(hts themselves. 
It is not ordinarily involved in the right to receive moneys due under a con­
tract and thiH right is generally a.~signable without the consent of the other 
party." 

In view of the above it follows that no formal written acceptance of the assign­
ment on your part, or on the part of the state auditor is necessary, and that such an 
acceptanee would not add anything to .the rif.(hts of the assignee. I therefore suggest 
the advisability of your dePlining to execute any such acceptance. 

I have so far considered only those cases in which a eontractor holding a contract 
for the construction of a highway executes and delivers an assignment for all of the 
compensation clue or to become due to him under his contract, or all of any partic­
ular installment or installments to become due. I advise you that such aFEignment~, 
if Rufficient in form and substance and properly executed by the contractor and filed 
with you, are to be regarded as valid and binding upon you, and that payment of 
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moneys due on such contract should be made to the assignee and moneys thereafter 
becoming due on such contract and covered by" the assignment, should be paid to 
the assignee when they become due. 

A somewhat different situation presents itself where a contrartor endeavors to 
assign a part of the compensation which may be due, or a part of an installment which 
may thereafter become due to him. Such assignments have generally been held to 
be unenforceable at law unless assented to by the debtor, for the reason that their 
effect is to split a cause of action and create two debts where one had previously ex­
isted. 

Stanbery v. Smythe, 13 0. S., 495; 
Railway Company v. Supply Company, 6 0. C. C. (n. s.), 429. 

In other words, if a creditor without his debtor's consent, assigns a part of a claim, 
or if he assigns parts of the claiin to different persons, the debtor is not bound; and 
may discharge himself by payment to the original creditor, but an assignment of a 
part of a fund assented to by the debtor is valid. 

I therefore advise you that as to the class of assignments now under consider­
ation, you are not bound to recognize the same and may refuse to consent to such 
assignments and may make payments to the contractor, or you may, at your option, 
consent to such partial assignments and make payment to the assignees. 

I am not advised as to the advantage or disadvantage to your department of 
being called upon to recognize assignments of compensation by contractors eng;age'd 
in the construction of highways. If it be a fact that the duty imposed upon you by 
la.w, of recognizing such assignments when in due form and properly executed, works 
to the disadvantage of the public and tends to hamper the work of your department, 
the remedy is to be found in the insertion in the contracts hereafter made by your 
department of a clause prohibiting the contractor from assigning without your con­
sent any of the money that may become payable under his rontract. 

The validity of such a provision was sustained by the court in the case of City 
of Omaha v. Standard Oil Company, 55 Neb., 337. The facts in that case were that 
the Metropolitan Street Lighting Company had contracted with the city of Omaha 
to light its streets for a consideration to be paid monthly. The contract contained 
the following provision: 

"It is further agreed between the parties hereto that the party of the 
second part ~hall not assign this contract without first obtaining the consent 
of the first party endorsed hereon in writing." 

I therefore advise you that as to the class of assignments now under considera­
tion, you are not bound to recognize the same and may refuse to consent to such as­
signments and may make paymen'ts to the contractor, or you may at your option 
consent to such partial assignments and make payment to the a~~ignees. 

Respectfully, 
EDWARD c. TUH"\'EH, 

Attorney General. 
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1074. 

COL'XTY CO:\DIISSIO)."'ERS-PRELI:\IIXARY VIEW OF PROPOSED DITCH 
-GOUXTY SURVEYOR XEED XOT ACCO:\IPA.."\'Y THE:\1 OX SUCH 
INITIAL VIEW. 

County commissioners are without aulhwity to order the county sur~:eyor to accompany 
them upon their preliminary view of a proposed ditch or to attend upon the prelimirvJ,ry 
hearing had upon a ditch petition, and the county surveyor cannot be compensated for such 
services. 

CoLUMBUs, Omo, December 6, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbu.'l, Ohio. 
GENTLEMEN:-! have your communication of Xovember 24, 1915, which reads as 

follows: 

"Have the county commlSsiOners, under sections 6451, GenernJ. Code, 
et seq., the discretion to legally order the county surveyor to accompany 
them upon the initial view of a proposed ditch, petitioned for, and if so, how 
is the surveyor to be paid for the services so rendered by him?" 

Your inquiry presents a question involving the construction of certain apparently 
inconsistent sections of the General Code of Ohio, relating to the construction of single 
county ditches. The sections in question are found in chapter I of title 3 of part 2 
of the General Code. 

Under sections 6447, G. C., et seq., jurisdiction as to the construction of single 
county ditches is obtained by the county commissionel"'l of a county upon the filing of a 
petition with the county auditor and the giving of notice. Section 6451, G. C., provides 
that the county commissioners shall meet at the place of beginning of the ditch on the 
date fixed, hear the proof offered, go over and along the line of the improvement and 
determine the necessity thereof. This section also provides that the commissioners 
may adlourn from time to time so that the preliminary view of the site of the proposed 
improvement and the hearing of proof may occupy one or more days. At no place in 
the statutes is found any direct authority for the county surveyor to accompany the 
county commissionms in their preliminary view or to attend upon the hearing of proof, 
either of his own volition or on the order of the county commissioners. 

Section 6454, G. C., provides that if the county commissioners find for the im­
provement, they shall cause to be entered on their journnl an order directing the county 
surveyor to go upon the line described in the petition, or as ch::uiged by them, and 
perform certain duties, this being the first direct statutory authority for any action 
on the part of the county surveyor in the premises. 

Considering the above provisions together, it would seem clear that no duty 
attaches to or can be required of the county surveyor prior to the time that the county 
commissioners have found for the improvement, and if it were not for the existence :Jf a 
provision found in section 6453, G. C., there could be no doubt of the soundness of the 
proposition that county commissioners do not have the power to order the county 
surveyor to accompany them upon the initial view of a proposed ditch. 

Said section 6453, G. C., reads as follows: 

"If the county commissioners find against the improvement, they ~hull db­
miss the petition and proceedings at the cost of the petitioners, and cause an 
itemized bill of the co~ts to be made up by the auditor for their examination 

11-Vol. rn-A. G. 
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and approval, including the pa diem of the cotmly 81u·ctfJUt, togethei ·with nll 
costs necessarily mac{e except fees of the auditor and compensation of the 
commissioners." 

It thus appears that while prior to a finding of the county commissionets,either 
for or agsinst the ditch, there is no Rtatutory !luthority for the performance of any 
duties in the matter by the county sun·eyor,either on his own motion or at the request 
of the.county commissioners, yet the section pointing out the dutv of the county rom­
missioners in case they do find against the improvement contemplates the inclusion in 
the bill of costs of the per diem of the county sun·eyor. This !lpparent inconsistency 
in the statutes is, however, cleared up by an examination into the history of the law of 
Ohio relating to the construction of single county ditches. 

The first act of the legislature relating to this subject, and appro:dmating the 
present law as to form, is found in 68 0. L., 60. Unrler section 2 of that act it was 
the duty of the auditor to furnish a copy of the petition to the commissioners, who 
were required to thereupon proceed with or without an engineer, ns they deemed best 
to view the site of the proposed improvement, and to perform certain other duties. 

Section 2 of the act, found in 68 0. L., liO, was amenrled in 70 0. L., 7!!, ancl in its 
amended form provided that the commis wners, upon receipt of the petition, should 
direct the county surveyor or a competent engineer to go upon the line of the propo8ed ditch, 
view the same and perfonn certain other duties. Under this section the county 
smveyor, or some other engineer, was required to perform certain duties upon rerPipt 
of a direction so to do from the county commissioners and before thP county rom­
missioners had taken any other a.ction in the premi~es. Thi8 section was again amendecl 
in 73 0. L., 181, but the part of the sec-tion now ur.der consideration was not substan­
tially changed. 

In the revision of 1880, sections 4452 and 4453 read as follows: 

"Sectirm 4452. If the bond be approved by the county auditor he shall 
immediately deliver ~1 copy of the petition to the eonunissioners, who shall 
thereupon take to their as~ista.nre a eomctent surveyor or engineer, if, in their 
opinion, his services are nece~sary, and at one proceecl to view the line of the 
proposed improvement, and dctPrmine hy uc-twd viPw of thP premises along 
and adjacent thereto, whether the improvement is neePssary or will be c·on­
ducive to the public health, eonvenienec or welfare, am! whetll!'r th2 line 
deseribed is the best route; and they shall report their finding in \\Titing and 
order the auditor to enter the same on their journal. 

"Section 4453. If the commissioners find a~ainst the improvement. 
they shall dismiss tl1e petition and proceedings at the eost of the petitioner~; 
and they shall cause an itemized bill of a1l the costs, to be made up by the 
auditor. for their examination and approval, which shall inilude the per diem 
11f the surveyor or engineer, togetl1er with all othPr costs necessarily made, 
except fees of the auditor and compensation of the commissioners." 

Sec-tion 4452, H. S., as subsequently arrwnded, beeumc seetion 64;')2, ( :. C., while 
section 44S3, R. S., became section 64;)3, C. f'.. As the two sertions stoocl in the 
Revised Statutes of 18RO, they were not ineonsistent, but a sub~Pquent amPndment 
of seetion 4452, R. H., section ()4.52 G. C., wa~ so franwd l'H to strikP from that scdion 
the provision authorizing the commi~,;iuuen; to take to thPir ~l""i~tvnec t! liurveyor or 
engineer. The legi~lature, however, evirlPutly ovPrlookecl thP provi~ion of liedion 
4453, H. S., ~ection 6453, G. C., to the effec·t that the bill of eo,t~ shoulcl inc·hde thP 
per diem of the sun·eyor or en11:ineer and this oversight procltwPc! the present uppttrent 
conflict between the two oections. Inasmueh, however, as t!ll authority on the part 
of the commissioners to call to their assistance the eounty sm \'eyor or any other engineer 
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irr wk\i1.:.:: tLt·ir :ncliw.i:r!lry \'lUIY c,f tl:c ~ite of tlw propo:-Pd d.itc·h ha.s bc>en destroyed 
b~· tLe t·l'tion u.' tlH' le:"i•!dnr!', the bn~uug;c in 'cetion Gi,j::J, C. C., to the effect that 
the itl'm.i'!Prl bill of rn<-t <hull inclncle the per cliPm of thP conut~· snn·p~·or, must be 
rPjedcd :.cs :mrphi,D'!C. 

It j, t!.cre'"orP. ru:o.· "~Jinion, in un~wer to yonr spccifie que~tion, that the eonnty 
c·omrEi"'iot•cr.s h2.\'P no authority to cmler the !'otmty sun·cyor to :.u·company them 
upon th<'ir initial or prPliminnry vif'w of a propo"Pcl clitf'h, or to attf>nd upon the pre­
liminary hP:•rinl-( h::cl t;pun u, clitrh petition, unrl that th<' !'ounty :-;mTeyor cannot be 
c·ompc>n•utrrl for ~uel: 'rn'iccs. Inrleecl, such sen·ice:; on the part of the county sur­
veyor, not bein'! offic·inl in thPir natme, c~nnot, stridly speakinJ.:;, L" rendered even 
without compensation, for the reason that under section 71Hl, 0. C., as amencled in 
106 0. L., fil~, tlrP c·o:mty >lll'\'C'yor i>' rcrp:irf'd to gh·e hi" entire time ttncl attention 
to the d11tiC'' of his offirP. Re~pedfully, 

1075. 

EDWARD c. Tc-RXER, 

Attorney Genr,ml. 

TAXES AXD TAXATJOX-TOWXSHIP AXD YILLAGE A,'lSESSORR­
WHEX ELECTIOX TO RrCII OFFICES .\RE VOID BY RK\SOX OF 
ELECTOR XOT HEHTDIXG IX HEQCIHED DIHTRICT---OFFTCEH 
CO:\IP.\TTBLE -\'TLL.\C:E TRE.\HCRER AXD TOWXSIIIP CLERK­
\'TLL\W•: THK\Hnmn .\XD TO\YXHHTI' TRK\RFHEH---VTLLAGE 
CLERK .\:\D TO\C\Hllll' CLEHK. 

'The ,.z,.,.r;,"' of n·sidr nl of a 1•illagc lt'ilhiu a ttJ<L'uship as IIIU'I/.~hip assrssor and the 
elcrtion 1~( 11 ,-,·si;/,.ut of tlw INrilnr!f 11f 11 lou•nship oul.<irlP of ,.,tch 1•illuge II.< t•illnar os­
-'''-'-'OJ", 111'1' mid 11111! ~~r no 1:{{1'1·/, am/ 11 arlifimll· of surh l'lerlinn IIIII!/ unl lw I'OIIIpelled 
/11 /1(• lwlil'l red lo lhf' I" ,.,,.11 found IJ!f llw canrussiii!J o.fTit'l I'N to lw so l'lrdl'fl . 

. 1 t•nr'IIIIC'!I will nrntr in ;<iir/, o.f/i,,-., '"' llw .firs/ day of .!at/11111'!/, I!llli, /o lu· filfnl in 
the 11/rtrllll'l' ]Jrnvirlrrl bylaw. 

'l'he 11jJices rd village lrcosuru a71!l /ou•uship clerk; the n.fTicrs of nillaf!P lrrasnrrr and 
towrmhip trcnsur1 ,-, a uri the o.[Tilt-< nf villri(JI' clr rl: and township cluk. are no/ iui'Ompal­
ible, mal 11/0!f br• held by Ill(' srtrttf' persmt at 1111' so/Ill' timr, tlltle.<.< the 11nltlllll' of IJII.<ine.~s 
?.8 s11ch ot for oll11 r ,·utsons it lte physically iniJirarlimltlt· for onr person to properly per­
fooil all of//,, t!t~lif., of l/11~ o.ffil'l-< lll'l<IIJ!f him. 

Cm.r\Im·~. Ouro, DPI'emher 6, l!Jlii. 

IIox. Hn;u F. XEn!.\HT, Prosfcllling Allorm·y, ('cdr/well, Ohio. 
DE.\It Rm:- .Your request for an opinion undPr date of XovPmber lG, l!Jl5, is as 

folluwH: 

"Hedion 33l!J, (;. C., aR amenrled, 106-250, provides among other things: 
'In vilhrgPs onP n~sP;<sor !'hall bP PIPdPd; '' '' •=• in townships composNI 
in pt•rt of a municipal C'orporation, one a"~e!'sor ~hall be elected in the ter­
ritory ouhiclc Huc·h munieipal <'Orporation. ·=· ·=· An a'sessor "hall be 
:t <'itizen po.--e"ing tl:e quuliiic·utions of :m elec·tor of sn<'h wart!, clistri<'t, 
c•ity, \'illu;.;e Ch' tmi·n-hip.' 

"Bat£>wille vilb:.::c i" :• mnni<'ipal <'orporation in BPaver tm\'T14hip, thi~ 

('lllinty. 
"B, Cjl::: lif;e,J clec·tur of It:·;: 

11t" ::"P•'Ul' crl' B::tc•,dlk d: 1: -~('. 

,_.jJ;p ,i!::!;.;e, reeeivecl 12 vote, for the otii<'P 
[!:• ::: • n't'eh·ecl lOfi votP.4 in Bean•r tHWn-
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ship, in the territory outside such municipal corporation, for the office oi 
assessor of such territory. He was also elected a member of council of Bates­
ville village. 

"F, qualified elector of Beaver township, outside Batesville village, 
received 25 votes as assessor of Batesville village. He also received 85 votes 
in Beaver township, in the territory outside such municipal corporation, for 
the office of assessor of such territory. 

"B, elector of the village, received the majority vote for township assessor 
in the territory outside the municipality, while F, qualified elector of the 
township in the territory outside the municipality, received the majority 
vote as village assessor. 

"Query. To whom shall the deputy state supervisors of elections give 
notice of election as provided in section 5119 of the General Code, or does a 
vacancy el!.ist in either or both of said offices? 

"If elected thereto, may an elector of a municipality qualify for and hold 
the following offices: Village treasurer and township clerk? Village treas­
urer and township treasurer? Villag'e clerk and township clerk? 

"If not, may he elect which one to hold and qualify therefor, or is he 
disqualified from both?" 

Section 3349, G. C., 106 0. L., 250, provides in part_ as follows: 

"At the regular election to be held in November, 1915, and biennially 
thereafter, assessors shall be elected in the manner provided by law for the 
election of ward, district, city, village 'ilnd township officers as follows: In 
municipal corporations divided into wards, one assessor shall be elected in 
each ward; in villages one assessor shall be elected; in cities not divided 
into wards, the board of deputy state supervisors of elections or the board of 
deputy state supervisors and inspectors of elections, as the case may be, 
shall, acting in conjunction with the county auditor, within ten days after 
this act shall become effective, divide such cities or such part or parts thereof 
as may be located in their county, into such number of assessment districts 
as in the judgment of the county auditor may be necessary in order to pro­
vide for the assessment of all the property therein; * * "' One assessor 
shall, at the time specified in this section, be elected in each assessment dis­
trict so created; * * * in townships not having a municipal corporation 
therein, one assessor shall be elected in such township; in townships com­
posed in part of a municipal corporation, one assessor shall be elected in the 
territory outside such municipal corporation. An assessor shall be a citizen 
possessing the qualifications of an elector of such ward, district, city, village 
or township. * * *" 

It seems unnecessary to say here that although an elector of a municipality may 
also be an elector of the township in which the municipality is located, for the pur­
pose of electing certain township officers, the term "elector" as used in the last sen­
tence ab«;>ve quoted has a somewhat narrower application and there clearly compre­
hends only electors of such wards, districts, cities, villages and townships for the pur­
pose of electing assessors therein. That is to say, an assessor must be entitled to 
vote for an elector to fill that office in the ward, district, city, village or township in 
which he is elected. 

An elector of a ward, district, city or village is not entitled to vote for an assessor 
of the township in which such city or village is located, and is, therefore, not an elec­
tor of the township for the purpose of electing an assessor, and is, therefore, ineli-
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gible tQ the office of assessor for the tmvnship. For like reason an elector of the town­
ship residing outside of the limits of a municipal corporation is not, for the purpose 
of electing a~sessors, an elector of any city or village, or any ward or district thereof, 
and is ineligible to the office of assessor herein. 

From this it follows that B is ineligible to the offire of assessor of Beaver town­
ship, outside of Batesville, and likewise is F ineligible tQ hold the office of assessor 
in the village of Batesville. The face of the election returns then shows, under your 
statement, that there was elected in both Beaver township and Batesville a person 
who is ineligible to fill the office to which he was elected. From this it follows that 
the election to the office of aRsessor was a nullity in both the township and village 
and consequently a vacancy in that office will occur on the first day of January, 1916, 
in each case to be filled in the manner provided by law. 

The rule is well established that where there is elected to an office a person who 
is ineligible to fill the same, the eleGtion is void. 

15 Cyc., 391; 
23 Am. & Eng. Ency., 338, 2nd Ed.; 
Dorian v. Walters, 116 S. W., 313 (Ky. 1909); 
Jenners v. Clark, 129 N. W., 357 (N. D. 1910); 
Spruill v. Bateman, 77 S. E., 768 (N. C. 1913). 

The election being a nullity by reason of the ineligibility of the person receiving 
the highest number of votes, it would seem that under the authority of State ex rel. 
v. Egry, 79 0. R., 400, and Brown v. State, 81 0. S., 556, canvassing officers may not 
be compellecl to issue certificates of election. 

Inquiry is made as to whether the offices of village treasurer and township clerk 
may be held by the same person at the same time. In the absence of other disqual­
ification or express statutQry inhibition, a person may hold more than one office unless 
they are incompatible from the nature of the functions and the duties thereof. 

There is no such statutory inhibition against these offices being held by the same 
person at the same time. It is impracticable to here qnotP. or even make specific 
reference to all the statutory provisions defining the powers and duties of these offices. 
Suffice it to say that a careful examination of the statutes fails to disclose any incom­
patibility of the offices mentioned. On the contrary, it appears that the duties and 
functions of these offices are entirely independent of each other. That is to say, we 
fail to find any duty of one of these offices which is related to a duty of the other, or 
any duty of one which is in any way dependent on the other. 

The rule of incompatibility of offices is stated in the case of State ex rei. v. Geb­
hart, 12 C. C. (n. s.), 274, as follows: 

"Offices are considered incompatible when one is subordinate to, or in 
.any way a check upon, the other; or when it is physically impossible for one 
person to discharge the duties of both." 

The duties of the offices of village treasurer and township clerk being entirely 
independent of each other, one could not be said to be subordinate to or a. check upon 
the other, nor would it ordinarily be physically impossible for one person to perform 
the duties of both. 

I am therefore of the opinion that unless on account of the volume of business 
of the two offices, or for other reasons, it is impracticable for one person tQ properly 
perform the duties of both, a person otherwise qualified may hold the offices of village 
treasurer and township clerk at the same time. 

For similar reasons to those above stated, my predecessor held in an opinion 
under date of November 21, 1911, tQ be found at page 1461 of the report of the at-
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turney p;cnerul of this ~tate for the year 1911, that the offices of treasurer of a mu­
nieipality within a towm;hip and treasurer of the town~hip may both be lP~ally held 
by the same person. In this opinion, and the reasons given therefor, I fully concur. 

The offices of village clerk and township clerk, about which you also inquire, are 
found upon investi~ation to be in no way a check upon or subordinate to eaeh other. 
It therefore follows that unless it is impracticable for one person. who is otherwise 
in all respects qualified to properly perform all th~ duties of both offices, he mn.y legally 
hold both at the same time. 

The foregoing answers to your preceding inquiries obviates the necessity of an 
answer to your concluding question. It may be observed, however, that while the 
holding of one office may disqualify from holding another, the mere election to a second 
office will not disqualify from holding either in the absence of specific statutory pro-
vision to that effect. Respectfully, 

1076. 

EDWARD C. TURNER, 
Attorney General. 

CANVASSIXG OFFICERS-WITHOUT AUTHORITY TO PASS UPOX QUAL­
IFICATIOXS OF PERSOXS ELECTED TO OFFICE-DISQUALIFICA­
TION TO HOLD OFFICE PERPETUAL, SEE SECTIOX 3808, G. C. 

No authority is conferred upon canvassing officers to ]JOSS upon the q~talificatinns or 
eligibility of persons who are by the election retums shown to hat•e been elected to o.ffice. 

If it clearly a]Jpears that a person so elected is disqualified to hold an o.ffice to which 
he lw.~ been elected by reason of the ]Hovisions of section 3808, G. C., he may not rompel 
to l1e delivered to him a certificate of such election. 

'!'he disqual~(icatiou to hold o.ffire provided in section 38:!8, G. C., is perpetuol. 

CoL1:;::1mt:s, 0Hw, De'rember 6, 1915. 

Bureau of Inspection and Supen•i8ion of Public Offices, Columbus, Ohio. 
GENTLE~IEN:-Your request for an opinion under date of Xovember 11, 1915, 

is as fallows: 

"We ·would respectfully request your written opinion upon the follow­
in~ questions: 

''Section 3808, General Code, provid(ojs that a violation of any provision 
of this or the two preceding sections shall disqualify the party violating 
same from holding any office of trust or profit in the corporation, etc. 

"If a mayor of a village, serving in 1!}12, drew several vouchers in pay- . 
ment for labor on streets, etc., has been elected as mayor at the Xovember 
election of 1915, may the clerk and present mayor, in their canvassing of the 
vote, refuse to issue a certificate of election to the mayor on the grounds that 
he was disqualified by reason of the violation of the provisions of section 
3808, General Code? · 

"For what length of time is a person disqualified who has violated the 
provisions of said law, and how shall the disqualification be established?" 

Rection 3808, G. C., to which you refer, provides as follows: 

"Xo member of the council, board, officer or commissioner of the corpora­
tion, shall have any interest in the expenditure of money on the part of the cor-
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poration other than his fixed compen~:ttion. A violution of any provbion 
of this or the preceding hvo sections ~hdl dh'ytoalify the pnrty viul:!.ting it 
from holding any offir·e of tru:;t or profit in the corporution, und shall render 
him liable to the corporation for all Hums of money or other thing he may 
receive contrary to tJ1e provisions of sueh seetions, anrl if in office he shull he 
dismissed therefrom." 

The provisions of this section were ori~nally enacted us a part of section 45 of 
the :\Iunicipal Code passed in 1902, 96 0. L., 37, and exeept for ~light clmn~!;es in 
phraseology made in the codification of 1910, has not been <·hanged. Hection 45 of 
the :\Iunicipul Code was sub-divided and incorporated in the Ueneral Code as sections 
3806, 3807, 3808 and 3809, without substantial change and are indepPnr!ent of ~cction 
12912, G. C., therefore enacted and which is a pemtl Htatute. 

The authority and duties of the clerk of a munieipality with respect to the issu­
ance of certificates of election to municipal officers, is found in section 511-!, <:. C., 
which provides as follows: 

"The returns of municipal elections ~Jwll he made by the judges and 
clerks in each precinct to the clerk or auditor of the munieipulity. Smh clerk 
or auditor, or, in his absenee or disability, a person selerted by the rouncil, 
shall call to his assistance the mayor, and, in his presence, make an ubstrad 
and a~certain the candidates elected, vs herein required with respect to county 
officers. Huch clerk or auditor shall make a cPrtificate a~ to each eandidr.te 
so elected, and cause it to he delivered to him. If there is no mayor, or he is 
absent, disabled or a candidate at such election, the clerk or auditor shall 
call to his ussistanr·e a justice. of the peace of the county." 

A careful examination of the statutes fails to disclose jurisdidion or authority 
conferred upon tho;;e officers, <'harged "ith the duty of canYus~ing the returm; of 
municipal eleetions an<! issuing certificates to thoHc elede<l, to in any way detE'rmine 
questions as to the qualifi<'ation' or eli~ihility of perwns clederl to office. The power 
of eanvassing offirer;;, us stwh, eonferrerl by law is limitPd to detennining: in the first 
instance the number of yotes cast for each candidate and to bsue certificates of election 
to those candidates thereby found to be clceterl. Htated in anothPr way, it nmy he 
said that it is made the plain duty of ~uch eanyu~sing officers, upon t'S<'PrtDinin!~ \\"hat 
candidates are elected, to issue to them t~ proper eertificate of cledion. Re<' IngPrson 
v. Berry, 14 0. H., 315, at page 322 of the opinion of the euurt, citing 20 Pi<·k., ·±84. 

In PhelpR v. Schroder, 26 0. S., 549, it is held: 

"1. Under tJJC 34th sedion of eleetion law (H. &: C. ;);~(;) whPre the poll­
books upon their face are substantially r·mTcd, the justice' mul clerk, in 
making the abstrad of yotes, arc not authorize<! to re.ied sueh poll-hookH 
on account of fraud in the eleetion." 

See also Dalton , .. Hbte ex. rE'l., 43 0. R., G52. 
In the case of Rt:tte ex rei. v. Patti~on, 73 0. R., 305, it is }J(•]d: 

"4. In <·ertifyinl-( the l'l<'<"iion of llll offi<"Pr t}J{' po\\er of tJu, dq>11ly 
supervisors of eleetium; is limited to certifying that the Hli<"C('>"ful r·awlidat<' 
hu<> been elected unrl they lmvc no power to decide upon a di,putPr! tcnn 
of office." 
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In reaching this conclusion the court at page 330 of the opinion, referring to the 
duties of canvassing officers, said: 

"It was the duty of those officers to certify the relator's election oand 
their authority cortferred by statute ends." 

In this connection it will not be overlooked that there is specific statutory pro­
vision for the removal of a municipal officer to be found in sections 4670 to 4675, G. C., 
both inclusive. Section 4670, G. C., provides in part as follows: 

"When complaint under oath is filed with the probate judge of the 
county in which the municipality, or the larger part thereof is situated, 
by any elector of the corporation, signed and approved by four other electors 
thereof, charging any one or more of the following: * * * or that a 
member of the council or an officer of the corporation is or has been inter­
ested, directly or indirectly, in the profits of a contract, job, work or service, 
or is or has been acting as commissioner, architect, superintendent or engineer 
in work undertaken or prosecuted by the corporation, contrary to law; or 
that a member of council or an officer of the corporation has been guilty 
of misfeasance or malfeasance in office,· such probate judge shall forthwith 
issue a citation to the parties charged in such complaint for his appearance 
before him within ten days from the filing. thereof, * * *" 

Detailed provision is made in the following sections above referred to for further 
proceedings, and upon determination of· the sufficiency and truth of the charges the 
court is authorized, under the provision of section 4674, G. C., to make an order re­
moving such officer from office. 

From the absence of specific statutory authority given to the canvassing officers 
to pass in any way upon the qualifications of those persons who are by the election 
returns shown to have been elected, and a consideration of the above provisions for 
removal, it would seem to follow that it was hardly in contemplation of the legisla­
ture that canvassing officers would undertake to exercise such authority. 

It will be observed that disqualification under the provisions of section 3808, 
G. C., supra, arising from its violation, is without qualification or limitation a~ to 
time and in the absence of such. limitation little if any doubt can arise as to the legis­
lative intent that such disqualification to hold an office of trust or profit in a corpora­
tion should be perpetual. 

In coming to answer your inquiry specifically, I am therefore of opinion that the 
officers of a municipality charged by law with the duty of canvassing the returns of 
election of officers of such municipality, are without authority to pass on or consider 
the qualifications of persons shown by the returns to have been elected to office, and 
upon the determination of the fact of election it becomes the duty of the clerk or auditor 
to make and.deliver the certificate of election. 

I am further of opinion that when any person becomes disqualified to hold any 
office in a municipality under the provisions of section 3808, G. C., such disqualifica­
tion is permanent. 

It may be further observed, however, that notwithstanding the lack of authority 
in canvassing officers to pass upon the qualifications and eligibility of persons elected 
to office, if it clearly appear that a person elected to office is disqualified by operation 
of section 3808, G. C., supra, under authority of state ex rel. v. Ergy, 79 0. S., 400, 
and Brown v. State, 81 0. S., 556, such fact would constitute a defense against an 
action to compel the issuance and delivery of a certificate of election. 

Respectfully, 
EDWARD c. TuRNER, 

Atwrney General. 
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1077. 

STATE HIGHWAY COMl\IISSIONER-WHEX AN:Xt.;AL AND PARTIAL 
REPORT OF IDGHWAY DEPARTMENT SHOu'LD BE MADE-WHAT 
INFORMATION SHOULD BE CONTAINED IX REPORT. 

The state highway commissioner should now file a partia_l report of the actimties of 
the department covering the period from November 15, 1914 to June 30, 1915, as promded 
in section 2 of senate bill No. 158 (106 0. L., 508), which report should be made in the 
form and containing the information called for in sectoin 2264-1, G. C., 106 0. L., 508. 
Each year the state highway commissioner should file the annual report promded in sec­
tion 2265-1, .G. C., 106 0. L., 508. 

Each year the state highway commissioner should file with the governor the report 
promded for in section i229, G. C., 106 0. L., 643. 

CoLUMBUs, Omo, December 7, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-Your letter of November 30, 1915, asking my opinion, received 

and is as follows: 

"The records of" this department indicate that the annual report filed 
by this department covered the period from November 16, 1913, to and 
including November 15, 1914, this presumably under authority of section 260, 
of the General Code. Since then no report has been made by this department. 

"We are now confronted with two seeiningly inconsistent sections of 
the General Code, to wit: sections 1229 and 2264-1. 

"I therefore respectfully request an opinion from your office as to when 
this department is to make an annual report to the governor. 

"I would also appreciate your advising me the meaning of the following 
requirement of 'section 1229: 

" 'The report shall contain * * * a detailed iteinized statement 
of the expense of the cominissioner and of the department.' " 

Section 260-1, G. C., 106 0. L., 508, provides as follows: 

"For all state officers, departments, cominissions, boards and institutions 
of the state the fiscal year shall be and is hereby fixed to begin on the first 
day of July in each year and to end on the last day of June of the succeeding 
year." 

Section 2264-1, G. C., 106 0. L., 508, provides as follows: 

"Each elective state officer * * * * the state highway depart­
ment, • * * shall make annually, at the end of each fiscal year, in 
triplicate, a report of the transactions and proceedings of his office or depart­
ment for such fiscal year excepting however receipts and disbursements 
unless otherwise specifically required by law. Su'ch report shall contain a 
summary of the official acts of such officer, board or cominission, institu­
tion, association or corporation, and such suggestions and recommendations as 
may be proper. On the first day of August of each year, one of said reports 
shall be filed with the governor of the state, one with the secretary of state, 
and one shall be kept on file in the office of such officer, board, colll.Dl.ission, 
institution, association or corporation." 
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Section 2 of senate bill J'lo. 158, 106 0. L., 517, provides as follows: 

"All officers, boards, commissions, institutions, aRsociations, or corpora­
tions that were heretofore by law required to make an annual or semi-annual 
report to the governor of the state, shall on the first day of July, 1915, or 
as soon thereafter as practicable, make partial reports for the period covered 
between tl:le date of the making of the last preceding annual or semi-annual 
report to the governor and June 30, 1915, in triplicate, to be filed in the 
manner prescribed by section 2264-1 of the General Code. This section shrdl 
cease to have any effect or operation on and after January 1, 1!l16." 

Section 174, G. C., 106 0. L., 513, provides as follows: 

"The secretary of state shall prepare from the reports filed with him 
or with the governor of the state, accurate statistical tables and practical and 
analytical information regarding the activities and proceedings of the several 
offices and departments of the state to be known as 'Ohio General Statistics.' " 

Section 173-1, G. C., 106 0. L., 513, provides as follows: 

"The secretary of state shall annually publish the 'Ohio General Statis­
tics,' the number of copies thereof to be determined by the commissioners 
of public printing. The first issue of 'The General Stati:;Jj;ics' shall be for the 
period from November 15, "1914, to and including June 30, 1!)15.'' 

The foregoing sections are quoted in order to show the underlying purposes of 
section 2264-1, si1pra, which is to provi,d e for the f\u!rnishing to the proper officers 
of the information necessary to a compjlation of the publication known as "Ohio Gen­
eral Statistics," and thus make available to the citizens of the state information as 
to the activities of the various state departments. 

Senate bill No. 158, of which all the foregoing sections were parts, was passed 
l\by 27, 1!l15, and filed in the office of the secretary of state June 4, 1915, thus becom­
ing effective September 3, 1915. 

Section 1229, G. C., 106 0. L., 643, provides as follows: 

"Each year not later than January first, the state highway commissioner 
shall make a report to the governor of the operation of the highway depart­
ment. The report shall contain a statement of the number of miles, cost and 
character of roads or highways built under his direction; a detailed itemized 
statement of the expense of the commissioner and of the department, and 
such other information relative to the condition of the public roads of the 
state as the commissioner may deem proper. Not less than one thousand 
copies of this report shall be published by the state, five hundred of which 
shall be distributed by the secretary of state and the remainder under the 
direction of the state highway commissioner. The state auditor shall prescribe 
methods of accounting for the highway department, and the same when 
prescribed shall be followed in all respects." 

The Cass highway law, of which section 1229 was a part, was also passed l\1ay 
27, 1915, filed in the office of the secretary of state on June 5, 1915, and by its own terms 
became effective September 6, 1915. 

The foregoing sections apparently contain inconsistent provisions concerning the 
same subject-matter, and if this be so they present a question of implied repeal. Under 
the well settled rule that implied repeals are not favored and that apparently incon-



.iTTOR}.."'EY GE}.."'ER.i.L. 2347 

sis tent statutes ::;hould be reeonc·iled, if po~-ihlP. we now ex~mir:c thP :· lJon• sedirms 
with this end in Yi£'"' t'.'1d find thu.t. \'.her£'~' tltC' f..'1'01;p of s!':·tior:t<. :•!J:,\·1' quobl, en­
acted as part of sPnutP hill Xo. ]:;s, pr·oyidP for c. :,<PilPr:•l rPport of thP proePP:[iug;s 
and tr:msaetions of th£' state hi~hway dC'p:!rtmPnt and:· ,mnru::ry of thf' otti:·id :•dim:' 
of the ~tate hi11hway commi"ioner, one C'Opy of '"hich is to lw filf':l with the go~·prnor 
and one copy in the office of the secrPtary of state for !Ji..; informatian in the pr£'paru.­
tion of the "Ohio Generd Stati,ti('s," ~l'dion 1229 proyides for u rC'port to the r.m\'Prnor 
by the state highway commi-sioner eo\·ering ~pecific thintrH tll(•rcin ~c·t out, to wit: 
"the number of miles, cost and character of highways built un:ler his clireetiou, a 
detailed itemized :;tatement of the expense of the commi~~ionC'r :md of the depart­
ment, and sueh other information reln.tiye to the condition of thP publie JO:!d~ of the 
state as the commissioner may deem proper," and proyide:> for the printinrr and dis­
tribution of the same. Ro thu.t it requires no ~train of con~truction to ~::y that sf'f'tion 
1229, supra, proyidinp: as it does for a detailed report to the J.!:Overnor of ~!JI'f'ified 

activities of the state·highway department and for the printing UIHI diHtrihntion of ~flch 
report among the citizens of the stat£>, is an entirl'ly s!'parate am! clistirlf't provision 
and ealls for a report in addition to the geneml report provifled for in sC'nde bill Xo. 
158, supra. Clearly this is a ca8e for the application of the rule of recondlinJ.( appu.r­
ently inconsistent statutes and the entire intention of the legislatnre can only be w·com­
plished and the results desired obtained by the making of two report~, one on the 
first day of January of each year, under section 1229, G. C., supra, :.mfl the other on 
the first day of August of each year, as provided in section 22{l1-1, HHpra. 

Having determined that your department ~houlcl eomply with the pnn·isions of 
senate bill X o. 158, supra, your attention is cu.llcd to an opinion rendered by tlri:> de­
partment to Bon. Bert B. Burkley, state fire marshal, under date of Xuvembcr 30, 
1915, being opinion Xo. 1.060, a copy of which is enelo~ed herewith anfl from "'hich 
you will see that yonr department Hhould now file a partial report from Xovember 
15, 1914, to June ilO, 1915. Neither said partial report or subsequent annual reports, 
made under the proYit<ions of section 2264-1, Hupra, need contain :my statement of 
receipts and disbursements of your department. 

On the first day of January of each year your department should prepare and 
file with the governor the report called for in section 1229, supra, covering the pre­
ceding calendar year, and it is in connection with this report that your second inquiry 
as to expenses becomes pertinent. It is impracticable, of course, in this opinion to 
attempt to go into detail in this eounedion. It b ... uffieient to say that the report 
made under thiH section should contain a statement of all the expenilitnres of your 
department for the year, including under the appropriate head such of your expendi­
tures us are properly ('harged to cost of eonstruction uml undPr the approprbte head 
such of them aR f•onstitute expPns!';;. 

The fact that section 1229, ;;upra, provid<'~ no leeway in the mattC'r of t]J(' date 
of making the report therein provided for, but requires the report to be mu.de on Janu­
ary l~t for the preC'eding year, ending Dt>c~mber 31Ht, 1--UJ!gests u practiC'ul difficulty 
in the way of complete compliance therewith, to wit: the la('k of complete duta on 
January 1st as to activities of the department during the closing d~ys of the preceding 
year. However, when it is remembered that the report in que;;tion deals principally 
with the activities of the department in the building of road:;, an activity in which 
at that eeason of the year field work is v t a Rt:mdstill, this difficulty does not appear 
to be insurmountable. By requiring prompt action on the part of vJI offici:.:.!~ und 
employes of the department in reporting their actiYities and expenses for the month 
of December, which, when u.dcled to a report already compiled coverin~~ the previous 
month:; of the year, woul<lmake a, complete report, it would .-ppm th:ot the intent and 
pur.po.,e of ocction 1229 can be fully c:trrie:l out and the report file: I ort t;,c duy !f;:mcd. 

:::lpecifif'ully um;werinp: yo11r qttestioll', HterPforP, you :.1re wlvisP<I tl::ff yol!r df•p:•rt­
went shonhl 11ow file a p:.n·tiul report :ts f•ulle<l for in ocdiou 2 of H~n:'te ],ill Xo. l.)S, 
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supra, and on the first day of August of each year the annual report called for in sec­
tion 2264-1, G. C., supra, in which reports it is not necessary to include receipts and 
disbursements; that on the first day of January of each year your department should 
file with the governor the report called for in section 1229, supra, in which report 
should be included all expenditures of the department for the year under the appro­
priate heads of construction and expense. 

1078. 

Respectfully,· 
EDWARD C. TURNER, 

Attorney General. 

STATE BOARD OF HEALTH-INTERPRETATION OF OHIO BUILDING 
CODE-DUTY OF ENFORCING CODE RESTS WITH STATE BOARD 
OF HEALTH WHERE MUNICIPAL HEALTH AUTHORITIES REFUSE 
TO ACT-PROVISIONS OF STATE CODE DO NOT EXTEND TO PRI­
VATE DWELLINGS. 

1. The duty of enfor,cing the Ohio bu~lding code is cast on the state board of health in 
cities where the building inspector or health authorities refuse or neglect to act. 

2. To permit of the substitution of a deuice at variance with those prescribed in part 
4, sanitation, Ohio builaing code, there must be an agreement between the sta.te and municipal 
authorities. 

3, The prouisions of the Ohio building code do not extend to private dwellings and the 
state board of health is without power to extend the operation of the code to private dwellings 
by orders issued under its g~al powers. 

CoLmmus, OHIO, December 8, 1915. 

State Board of Health, Columbus, Ohio. 
GENTLEMEN:-Permit me to acknowledge receipt of your request for an opinion, 

which is as follows: 

"I submit the following questions and request your opinion relative 
thereto: 

"1. Has the state board of health jurisdiction to enforce the provisions 
of the Ohio building code (sections 12600, 12600-282, General Code, both 
inclusive), in relation and pertaining to sanitary plumbing (sections 12600-
137 to 12600-273, General Code, both inclusive), in municipalities having 
a building inspector or commissionJ)r or health department, when the said 
building inspector or commissioner or health department fails and refuses to 
enforce such provisions (section 12600-281, General Code)? 

"2. The state board of health acting in conjunction with the proper 
municipal authorities (the building inspector or commissioner or health de­
partment), is authorized to approve and permit the substitution of another 
device, fixture or construction at variance with what is described in part 4, 
sanitation, Ohio building code, if the device, fixture or construction proposed 
answers to all intents and purposes the fixture, device or construction therein 
described. 

"Query: Has the state board of health the authority to require or per­
mit the substitution of a device, fixture or construction in a municipality, 
where, because of the failure or refusal of the proper municipal authorities to 
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act, the state board of health is called upon to enforce the provisions of the 
Ohio Building Code in relation and pertaining to sanitary plumbing, when, 
in the judgment of said board, the substitution would be of economic and 
sanitary advantages? 

"3. Has the state board of health the authority to adopt and enforce 
orders and regulations of a general character for the construction, installa­
tion and inspection of plumbing and drainage in and for any class or character 
of buildings not included within the scope of the Ohio building code?" 

Answering your first question permit me to call your attention to the provisions 
of section 12600-281 of the General Code, whirh is as follows: 

"It shall be the duty of the state fire marshal, or fire chief of municipali­
ties having fire departments, to enforce all the provisions herein contained 
relating to fire prevention. 

"It shall be the duty of the chief inspector of workshops and factories, 
or building inspector, or commissioner -of buildings in municipalities having 
building departments, to enforce all the provisions herein contained for 
the construction, arrangement and erection of all public buildings, or parts 
thereof, including the sanitary condition of the same, in relation to the heat­
ing and ventilation thereof. 

"It shall be the duty of the state board of health, or building inspector, 
or commissioner, or health departments of municipalities having building 
or health departments, to enforce all the provisions in this act contained, 
in relation and pertaining to sanitary plumbing. But nothing herein con­
tained shall be construed to exempt any other officer or department from the 
obligation of enforcing all existing laws in reference to this act." 

It will be noted that the duty of enforcing the provisions of the state building 
code devolves upon the state board of health, or building inspector, or commissioner, 
or health department of municipalities having building or health departments, and 
that there is express provision that nothing contained in the section quoted shall ex­
empt any officer or department from the obligation of enforcing all existing laws with 
reference to this act. The intention of the legislature in enacting section 12600-281 
was to provide for the enforcement of the building code in any and all events, and a 
penalty was provided for the violation of the code in section 12600-279, which is as 
follows: 

"Whoever being the owner or having the control as an officer, or as a 
member of a board or committee, or otherwise, of any opera house, hall, theatre, 
church, schoolhouse, college, academy, seminary, infirmary, sanitorium, 
children's home, hospital, medical institute, asylum, memorial building, 
armory, assembly hall or other building for the assemblage or betterment of 
people in any municipal corporation, township or county in this state, violates 
any of the provisions of the foregoing act, or fails to conform to any of the 
provisions thereof, or fails to obey any order of the state fire marshal, chief 
inspector of workshops and factories, or building inspector, or commissioner 
in cities having a building inspection department, or the state board of health, 
in relation to the matters and things in this act contained, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined not more than one 
thousand dollars and stand committed until said fine and costs be paid, or 
secured to be paid, or until otherwise discharged by due process of law." 

Where a duty is imposed by statute upon two or more persons for the benefit 
of the public, a disregard of the obligation by both on the ground that the other was 
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charged with the fulfillment of the duty would be at the peril of both, and it would 
be no defense for either to say that the duty rested on the other. In the case of Smith 
v. Builders Exchange, 91 Wis., 360, L. R. A., 504, it was held: 

"An ordinance requiring any owner or contractor constructing any 
building abutting on a public sidewalk shall, after the completion of the first 
story, cause a roofed passageway to be built in front of the building is a reason­
able one, and any owner or contractor who fails to do so is liable for an injury 
to one passing on the sidewalk." 

The court, in the opinion handed down in tlll.s case, says: 

"This ordinance was passed by the common council before the erection 
of this building was begun, and provides in substance that 'any owner or 
contractor who shall hereafter build or cause to be built' any building abutting 
on a public sidewalk shall, after the completion of the first story, cause a roofed 
passageway to be built in front of the building, upon the sidewalk, under pain 
of a certain fine or imprisonment * * * Tlll.s ordinance, we think, is 
entirely reasonable, and it was therefore la.w to all intents and purposes, and 
it required both the owner and contractor to construct a covered way over the 
sidewalk where this accident happened * * * " 

With respect to your first question, therefore, entertaining a view that a munici­
pality having a building inspector or health department, the duty of enforcing the 
provisions is conferred concurrently on the state board of health and the building 
inspector or health department of such municipality, I am of the opinion that when 
such building inspector or municipal health department refuses or fails to enforce 
such provision, the power and duty of enforcing the same rests on the state board of 
health. 

Referring to your second question, which relates to the substitution of another 
device, fixture or construction at variance with what is described in part 4, sanitation, 
Ohio building code, attention is directed to the provisions of section 12600-277 of the 
General Code, which is as follows: 

"Nothing herein contained shall be construed to limit the council of 
municipalities from making further and additional regulations, not in conflict 
with any of the provisions of tlus act contained, nor shall the provisions of 
this act be construed to modify or repeal any portions of any building code 
adopted by a municipal corporation and now in force which are not in direct 
conflict with the provisions of this act. Where the use of any other fixture, 
device or construction is desired at variance 'With what is described in this statute, 
plans, specifications and details shall be furnished to the proper state and munici­
pal authorities mentioned in section 1 (G. C., 12600-281), for examin<~tion and 
approval, and if required actual tests shall be made to the complete sati:ifaction 
of said state and municipal authorities that the fixture, de11ice or constmction 
proposed answers to all intents and purposes the fixture, device or construction 
hereafter described in this statute, instead of actual tests satisfactory evidence 
of such tests may be presented for approval with full particulars of the results 
and containing the names of witnesses of said tests." 

The general assembly in enacting the provisions of the law ubove quoted doubtless 
had in mind the fact that from time to time changes in the mode of building brought 
about through the experience of persons skilled in that line of endeavor, aL~o the possi­
bilities of improvements in the way of devices, and therefore in order that every ad-
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vantage rni!!)lt be tuken of improvements aml ~;ubbtitute;; in the way of devices that 
would serve better to carry out the purpo;,e for which they were designed than those 
dc~cribed in the vm·ioii~ ~tutute~, provided for such subbtitution when in uccordJ.nce 
with the view;; of the state·board of health acting through its proper officers and mnuici­
palitie,., aficded, it \\u;; nmtuully ug;rccd that when the ;;ubstitution not at variance 
with the provision;; of the statutes would be be;,t for economic rea;,un;;, and that such 
substitution would be allowed when a device is presented as a substitute for one already 
provided for, it is neces"ary that the plans, specifications and details shall be furnished 
to the proper state and municipal authorities for examination and upproval, and if 
such state and municipal authorities can be satisfied without an actual test of the 
device that it is proper to substitute the same and un ugreement is entered into between 
the state and the municipal authorities then the substitution may be made. Upon. 
the failure of either party tD agree to the substitution, it naturally follows that the 
original provision of the law must prevail and the substitution will not be allowed. 

Your third enquiry is directed to the authority and power of your board to adopt 
and enforce orders and regulations of a general character for the construction, installa­
tion and inspection of plumbing and drainage in and for buildings not included within 
the scope of the Ohio building code. 

The immediate purpose of this enquiry is to determine your authority in this 
regard as to private dwellings, residences and homes. While you impliedly admit 
in your quest.ion that buildings of this character are not included within the provision 
of said building eode, yet a brief reference to the same mayi>e had if for no purpose 
other than to emphasize the faet that the legi~lature in its general grant of powers tu 
the state board did not contemplate that ~:>uch grant may be so construed as to include 
the matter of the plll:mbing and drainage of private residences and homes. 

The state building code is found in sections 12600-1 of the General Code, to section 
12600-283 of the General Code, inclusive. It was enacted in 1911 and is found in 102 
0. L., 586. In the preamble as it appears on page 588 thereof, it is declared that the 
classification of the various buildings covered by the code will be found under the 
following titles: 

Title 1-Theatres and assembly halls. 
Title 2-Churches. 
Title 3-School buildings. 
Title 4-Asylums, hospitals and homes. 
Title 5-Hotels, lodging houses, apartments and tenement houses. 
Title 6-Club and lodging buildings. 
Title 7-Workshops, factories and mercantile establishments. 

The titles as above designated were not enacted in the law which follows. An 
inspection of the code discloses that titles 1 and 3 were enacted, but titles 2, 4, 5, 6 and 
7 were omitterl. However, hurl the clasHification us marie been incorporated in the 
law as enacted, it is manifest that such classification did not include, nor was it intended 
to include, private residences and the homes of individual owners. The term "homes" 
as used in the classification made under title 4 ha.~ no reference to the private home of 
an individual owner designed only for private habitation. Under the most elementary 
rules of statutory eonstru!'tion it must he held that the term "homes" as used in said 
clussificvtion refers to homes of the charader of children's homes, or the homes owned, 
operated and maintained hy various associations and societies, and are therefore in a 
cC'rtain sense public huildinp;s, end used in that sense in connection with the two terms 
which precede it under the same title, viz: asylums and hospitals. 

This di-,tinction iH further emphagized by the penal sections of the building code 
which ure intended to enforce its provisions, and which by their express terms are 
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confined to the prosecution of such persons who own, or have control of, buildings of a 
public character. I refer in this connection especially to section 12600-279, which 
provides as follows: 

"Whoever being the owner or having the control as an officer, or as a 
member of a board or committee, or otherwise, of any opera house, hall, 
theatre, church, school house, college, academy, seminary, infirmary, sani­
torium, children's home, hospital, medical institute, asylum, memorial build­
ing, armory, assembly hall or other building for the assemblage or better­
ment of people in any municipal corporation, township or county in this 
state, violates any of the provisions of the foregoing act * * * shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined * *." 

In this section we have the conclusive evidence that the provisions of the building 
code which preceded it, and which in'clude in part 4 thereof the matter of sanitary 
plumbing, were intended to apply only to public buildings. It is hardly probable 
that had the legislature in the enactment of this code intended to make it apply to private 
homes it would have left the law incapable of enforcement against the owners of such 
homes. It may be claimed, however, that some of the provisions of part 4 of this code, 
which cover the matter of sanitary plumbing, may apply to private homes. Conceding 
this to be true, it is also manifest that such provisions at the same time apply fully and 
completely to such public buildings as children's homes, the homes of various associa­
tions and secret societies, asylums, hospitals and other public buildings of that character. 
It follows therefore, that as indicated by your enquiry, the provisions of the state 
building code do not apply to private homes. 

Considering, now, the question whether under the general powers of your board, 
as delegated to it by the legislature, it has authority to adopt and enforce the orders 
and regulations in question, we must refer to the provisions of section 1237 of the General 
Code, which provides as follows: 

"The state board of health shall have supervision of all matters relat­
ing to the preservation of the life and health of the people and have supreme 
authority in matters of quarantine, which it may declare and enforce, when 
none exists, and modify, relax or abolish, when it has been established. It may 
make special or standing orders or regulations for preventing the spread of 
contagious or infectious diseases, for governing the receipt and conveyance 
of remains of deceased persons, and for such other sanitary matters as it deems 
best to control by a general rule. It may make and enforce orders in local mat­
ters when emergency exists, or when the local board of health has neglected 
or refused to act with sufficient promptness or efficiency, or whe'n such board 
has I)Ot been established as provided by law. In such cases the necessary 
expenses incurred shall be paid by the city, village or township for which the 
services are rendered." 

Before discussing the provisions of this section in detail, it must be noted that 
the matter of plumbing in private dwellings is now under the control and supervision 
of local boards of health by direct grant of power in that regard under the provisions 
of sections 4413, 4420 and 4421 of the General Code. Without quoting the provisions 
of said sections in full, it is sufficient to say that they confer full and ample authority 
upon local boards of health to regulate plumbing and drains and all matters pertaining 
thereto. That this authority is now being exercised by local boards of health is ob­
served by you in your correspondence when you call attention to the fact that there 
are now in force in this state thirty different municipal plumbing ordinances in that 
many different cities. 
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Speaking now of the general plan observed by legislatures in their distribution 
of power to state and local boards, Parker and Worthington on public health, in section 
73, observe: 

"The statutory provisions defining the powers and duties of state boards 
vary in the different states, but there is an apparent uniformity in the method 
of their organization and the purpose they are designed to subserve. As a 
rule the state boards of health are not invested with any enlarged executive 
duties, these 'being relegated usually to local boards, and their duties are 
chiefly inquisitorial and advisory, both in relation to the government and 
the local boards. They have cognizance of all matters touching the interests 
of the health and lives of the citizens of the state, and directed to make a 
special study of vital statistics, the cause of disease, and especially of epidemics, 
the sources of mortality and the effects of localities, employments and their 
condition·s upon the public health, They frequently have general super­
vision of the state system of registration of births, marriages and deaths, 
and sometimes have charge of all matters pertaining to quarantine, with 
authority to make and enforce quarantine regulations." 

An analysis of section 1237, supra, indicates that the power therein delegated 
to your board is confined to the matters noted in the foregoing observations and is 
in harmony therewith. The specific subjects named in said section, over which your 
board is given direct control, are matters of quarantine, the prevention of the spread 
of contagious or infectious diseases and the receipt and conveyance of the remains of 
deceased persons. There is further a grant of authority as to such "other sanitary 
matters'' as the board may deem best to control by a general rule. While the matter 
of plumbing may under certain circumstances become a sanitary matter, especially in 
cities, yet in view of the fact that the legislature has directly and expressly delegated 
this matter to local boards under the provisions of the sections hereinbefore noted, 
it is evident by reason of this fact that it ·was not the purpose of the legislature to in­
clude plumbing in the term "sanitary matters" as used aforesaid. To so hold would 
be to say that the legislature had conferred authority upon two separate bodies to do 
the same thing, when the general purpose and policy of the law, as evidenced by its 
other provisions relating to such bodies, shows that one is to be considered subordinate 
to and under the authority of the other. Again, it must be noted that by the provisions 
of said section 1237, supra, the state board is given full authority to supervise the work 
of local boards, and when the latter fail to act the state board may make and enforce its 
own orders. 

In consideration of these various provisions and their consequent conditions, I 
am of the opinion that under the general powers delegated by said section 1237, supra, 
the state board has no power to adopt and enforce orders and regulations for the con­
struction, installation and inspection of plumbing and drainage in private homes and 
residences throughout the state of Ohio. 

Respectfully, 
EDWARD c. TuRNER, 

. Atturney General. 
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1079. 

,\I'I'JWYAL OF CO:'\TRACT H>H l'CHCHASE A:'\D 1:'\ST.\LL.\TIO.:\ OF 
FLAG CASEI" IX H01TXDA OF 1-'TATE IIOl":-·H·:. 

Cou:mn:s, OHio, December 9, l!Jli). 

Hox. FluNK B. Wrr.us, Goz·ernor of Ohio, Columbus, Ohio. 
DEAH Sm:-Cnder date of Deeember Sth you submitted {!opies of :;ignecl eon­

tract for the purchase and installation of fbg eases in the rotunda of the state housn, 
and requested me to advise you whether or not the ~<ame rneets tl1e proper IPgal re­
quirements. 

After a careful examination of the contmd, I m11 of the opinion that the same 
doeH meet the proper legal requiremrnts. 

1080. 

Respectfully, 
EDWARD c. TG!{XE!t, 

Attorney General. 

THEASl'HER OF HTATE-XOT XD'HOHIZED TO :\lAKE HE}){'CTTOX 
II\' AMOUNT CERTIFIED TO Hll\1 FOH COLLECTIOX-:-.IAY AC­
CEPT FROl\I IKSc'RAXCE CO:\IPAl\'IEH PAY:\IEXT OF A:\IOl':\'T 
OF TA.,"'C lJKDER EITHER HECTIOXH 5433 OR S4l, c:. C.-FIHE :\TAR­
SHAL TAX-REFn:;AL OF PAYl\IENT. 

The treasurer of Nlale is not authorized lo make cmy reduction in or to accept other 
than the exact amount cerl?'fied lo him for collection by the auditor of stale under sections 
.)433 and 841, G. C. He ma11, hou·ezw, accept .from iusura11ce companies payment of 
the amount of the tax assessed under either of said serlions, evnt though payment of the 
tax assessed 1mder the other sec/inn be rpfuserl. 

CoLL"MBus, Omo, December 9, 1915. 

RoN. R. W. AncEEH, Treasurer of Stale, Columbus, Ohio. 
DEAR Sm:-I have your letter of December 4th, 1915, requesting my opinion 

as follows: 

"The superintendent of insurance of Ohio certified to this department 
for collection moneys due the state, under section .')433 of the General Code. 
aml section S41. This certification has been in bulk, or in other wor<h<, the 
controlling account as certified Rhows as follows: 

" 'Rtate of Ohio, 
" 'Il'\HURAXCE DEPART:\IEXT, 

" 'Rtatement of Account. 

" 'COLL'~IBL"s, Omo, Xovember 15, 1\115. 

"''Section 5433, G. C., tax for year 1914, 2.5% of 841,043.19 ___ 81,026.08 
"'Section 841, G. C., tax for year 1914, .005% of 864,339.51____ 321.70 

" 'EQL'ITABLE FIRE & :\lARINE lxsL'RAXCE Co., 
"'Providence, R. I.' 
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"The fire in~ur:mc·t~ c·ornp:mi!'s are c·outPnrlin!-( t"ll:tt tlH' :'mount of tax 
I'PrtiCPrl t'~::•ir· ... t tJ•f'n• ll!lflpr- "flf·tion ~~] i..:: il1P:..::·1, t•tlfl [!I"f' tP!Hl0rir!~ thf•ir 
(']rcr•!(-.; in Jl:.!Ylllf'Id of t]IP 2~ r;, lJ!lt in :-.OJTII' ii! .... t:'~lf'"' :•rp i"{liJ! ... i 1 Jf_:, to !J:•y t!~t~ 

fire nwrtilwl h~x, t>nd in otlwr in~tt>I'<'P~ :~rP cloin~ tlwir o\\ 11 <'Oill]lii!:t1ioll 
ttncl tew!C'ring thC'ir dwc·ks in p::yment t JwrC'for. 

".\s trP:•~urPr, I I'Ontencl th:•t I haY£' no ri•rht to rc•c·PiYe :•HytltillJ.( :t~uin~t 
tlti-; :~:·c·om:t Pxr·ept whd is c·lwr:.crl L!gHin-t ITtP. The insur::m·P c·ompulliP~ 
ure willing to p:.ty thC' 2~ ~;, bnt :•re ob,iedinr; Yery serion-;ly to p·tyin'l: tlw 
otl1er tax. I would like to h:.tY<' your dPc·i,ion :.ts to whether the trC':ltillrPr of 
~tr.tC' could le~ally ref'eh·e the 2~ ~;. tu.x, :mrl refuse p:.tymellt on the fire mar­
shal tax unle~s the full amount was offerPcl pendinrr an arl.in~tment of the 
controversy. Your C!'rly opinion will enub!C' us to get con~irleruble ruoiJey 
in the Rtnte trPaRnry." 

i'Petiou :it:J:~ of the C:euewl Codc•, :•s \\ordt>cl both prior to awl si1we ib nl!lend­
ment, lO() 0. L., 500, authorizes a tax a~ainst every insuranc·e c·ompany inl'orporated 
by authority of !til Other ~fate or J.(O\'ernment of 2~ S~ U[lOil the haJanc•e of the J.(rOoS 
mnount of premiums reC'eived durinp; the prec·P1!ing calendar year, after dedndinJ.( re­
turn premiums :tnd l'onsidemtions rec·ei,·ecl for reinsurmwe. 

Hec·tion 8-H of the General Code, referred to in your letter, ancl kmnYn a;; the 
"Fire marshal tax," prior to itR amendment by the lust general asReinbly, authorizecl 
a tax u.~uinst fire insuranc·e I'OmpaniPs doing businE"ss in this Rtate of one-half of one 
per cent. upon the gro~s premium rC'C'eipts of ttl! the business transuded in the state 
during the preceding year as shown by its :umual report. This section w:•s twice 
amendPd ut the h~t session of the general assembly (105 0. L., pages 241 and 500), 
so that now, in determining the umount of 1.rross premium reC'eiptR upon which such 
tax is computed, a derluction must be made of returned premiums and considerations 
paid for reinsurance. 

"Under section 24-1 of the General Code (106 0. L., 500), it is the duty of the 
superintendent of insumnce to certify the amount of both these taxes, viz.: those 
charged under tiections 54:~3 and iHl of the Geneml Code, to the uuditor of stnte, 

"" ''' " upon tripli<·ate forms presC'ribe1l by sneh auditor, and at such 
t.ime nr t;me" as he may pre~cTihe, inC'lmiin::o; in S11C'h !'et1'ificate such mn.ttf'l'R 
und information as he may direct. Within five dayA next following the re­
r·eipt by the auditor of Htate of Hlll'h c·ertifif'atiou, ''' " ''' the :wrlitor of 
!l!l!te ~h:>.ll transmit to the treus11rer of stnte for coliPdion a d11plicate of the 
c·hurJ.(es so <'ertified or rleterminerl. The treusurPr of Rtute shall immediately 
proC'eed to Pollect the t•harp;es upon Rueh duplil'ute, uncl Bhall forthwith notify 
the person, c·o-partnerBhip, or eorporation ''' ''' '' ~o charged upon s11ch 
duplicate of the amount thereof, by muil, to the uclclref'R of sueh person, C'O­
purtnership or f'orpomtion ''' " "'" 

Hertion 24-2 of the General Code (106 0. L., 500), ·which provides further us to 
the duties of the treasurer of state in the collection of Rurh tuxes is, in part, as follows: 

"Within thirty days after the receipt of Ruch duplicate by the treasurer 
of state, he shall return the f'ume to the uuditor of Rtr.te. Rn.icl attditor shull 
irumerliutPly trJnsrnit to thC' ;~ttornC'y !!PTl!'nol s•wh cluplil':tfP for c·ollel'tio11 
of t!ll clelinquent c·har~!'.-< t!tPrPill, :111cl, at the :>:mw tiuw, ;;Jwll c•l'ftify :1 c·op~ 

1J,r•reof \\ ith !'II c·reclih :mrl ii1tc·n·,t 11Jereon to the orric<'r, bo:•nl or c·olltrcci--· 
~Jon m·i•!im>lly •·c·rlif,vill'! thP ''''"''· Tlw ;•ttorncy !if'll!',.:ol, in w! .. 
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dition to the other powers reposed in him, shall have such further powers 
to enforce payment as are given by law to officers, boards or commissions 
originally certif)ring such charges * * *." 

It is apparent from the language above quoted from sections 24-1 and 24-2 of 
the General Code, that the sole duty of the treasurer of state is to collect the taxes 
certified to him upon the duplicate furnished him by the auditor of state. No au­
thority is conferred upon the treasurer of state to effect any compromise, make any 
reduction, or to accept other than the exact amount certified to him for collection 
under said sections 5433 and 841 of the General Code. His duty in the matter is 
purely ministerial. 

Since the taxes provided for in said sections 5433 and 841 of the General Code 
are separate and distinct taxes, authorized by different acts of the legislature, and 
not in any way related, it follows that the treasurer of state may accept payment of 
the tax levied under either of said sections from a company even though it refuses to 
pay the tax assessed under the other section. It is made his further duty after the 
expiration of thirty days from the receipt of such duplicate from the auditor of state, 
to return the same to the auditor. Thereupon it becomes the immediate duty of the 
auditor of state to transmit such duplicate for collection of delinquent charges to the 
attorney general. 

Without discussing or considering whether or not the particular amount of tax 
assessed against any company under authority of section 5433 or section 841 of the 
General Code has been properly computed and is the correct amount, it is my opinion 
that you may accept payment from any company of the amount charged against it 
under either section 5433 or section 841 of the General Code, but that you are not 
authorized to make a reduction in the amount of tax charged, or to accept less than 
the amount which has been certified to you for collection under either of said sections. 
If any company offers to pay the tax certified under section 5433 of the General Code 
and refuses to pay the amount certified under section 841 of the General Code, or 
vice versa, it is your duty to accept the certified amount of either of said taxes and after 
the expiration of thirty days from the receipt of such duplicate from the auditor of 
state, it will be your duty to return said duplicate to him showing the amount paid 
and the amount unpaid. The auditor of state will then within the time prescribed 
by law certify the duplicate to the attorney general for collection of any unpaid tax, 
at which time the correctness of any disputed charge can be determined. 

Respectfully, 
EDwARD C. TURNER, 

AtturneyGeneral. 
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1081. 

CORPORATION ORGA..'"\IZED TO ACT AS AX AGENT OF THE GE:-.."ERAL 
INS"CRAXCE, S"L'RETY AND FIDELITY BOND BUSINESS IS NOT 
AN INSURANCE C0:\1PANY-THE DAVIS Ai'"\D FARLEY COMPANY 
-ARTICLES OF INCORPORATION l\"EED NOT BE APPROVED BY 
ATTORNEY GENERAL. 

A corpuration organized for the purpose of acting as an agent of the general insur­
ance, surety and fidelity bond business and to do all things necessary and incidental thereto 
is not an insurance company within the meaning of section 9341, G. C., and the approval 
of its proposed articles of incorporation by the attorney general is not necessary. 

CoLUMBUs, OHIO, December 9, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR:-I have your letter of December 6th, .with enclosures, in which you 

refer to me for examination and approval the proposed articles of incorporation of 
The Davis and Farley Company. The purpose clause stated in 'the proposed articles 
of incorporation is as follows: 

"Said company is formed for the purpose of acting as an agent of the 
general insurance, surety and fidelity bond business and doing all things 
necessary and incidental thereto." 

I assume that these articles were referred to me under the supposition that the 
proposed corporation is an insurance company, and that the approval of its articles 
by the attorney general is necessary under the provisions of section 9341 of the General 
Code. The purpose clause statei:l, however, does not confer authority to make in­
surance contracts but only to act in the· capacity of an agent. The company pro­
posed, therefore, in my opinion, is not an insurance company, and the approval of 
the attorney general is not necessary. 

1082. 

. Respectfully, 
EDWARD c. TuRNER, 

Attorney GeneraZ: 

OFFICES INCOMPATIBLE-TOWNSIDP TRUSTEE-MEMBER OF BOARD 
OF EDUCATION FOR SAME TOWNSIDP. 

The office of township trustee and member of the board of education in and for the 
same township are incompatible in that they may be, and frequently are, adverse in the 
matter of the levying and adjustment of tax rates as provided by sections 5649-3a, 5649-3b, 
as amended 106 0. L., 180, and 5649-3c, G. C. 

CoLUMBUs, Omo, December. 9, 1915. 

HoN. T. B. JARVIs, Prosecuting Attorney, Mansfield, Ohio. 
DEAR SIR:-I have your letter of December 2, 1915, as follows: 

"I would like to have your opinion on this question. At OUT recent 
election a party was elected as township trustee and at the same time was 
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holdin{!; office us a member of the board of education, the term of which office 
will not expire for two years. The townRhip wherein he is to certify as trus­
tee is the same jurisdiction a~ the township in which he is now serving as a 
member of the board of education. 

Are the two offices incompatible? I note the respeetive duties of the 
town~hip trustee and a member of the board of erhwation. From the opin­
ions rendered by former Attorney General Hogan concerning the duties of 
the respective officers, my opinion is they are not incompatible, but because 
of the dates and specific times of their meeting they might become incom­
patible in the manner of conducting the business of the two boards. I would 
like to have your opinion." 

The office of township trustee and member of the board of education in and for 
the same township are incompatible in that they may be, and frequently are, adverse 
in the matter of the levying and adjustment of tax rates as provided in sections 5649-3a, 
5649-3b, as amended 106 0. L., 180, and 5649-3c of the General Code. 

The fir~t named section provides, that on or before the first ::\londay in June of 
each year, the trustees of each township, and each board of education, and certain 
other taxing authorities shall submit, or cause to be submitted to the county auditor, 
an annual budget setting forth an estimate stating the amount of money needed for 
their wants for the incoming year, and for each month thereof. It further provides 
the matters that such budgets shall specifically set forth and the limits of the rate to 
be fixed by each of the taxing authorities named in said statute. 

Section 5649-3b, as amended as aforesaid, provides for a· board known as the 
budget commissioners, to be composed of the county auditor, the county treasurer 
and the prosecuting attorney, for the purpose of adjusting the rates of taxation and 
fixing the amount of taxes to be levied in each county. Said section further provides 
for the meeting of said board and prescribes their duties and compensation, and makes 
certain other provisions not necessary to enumerate here. 

Section 5649-3c requires the county n.uditor to lay before the budget commis­
sioners aforesaid the annual budgets submitted under the provisions of the section 
first quoted and provides that said budget commissioners shall examine such budgets. 
It provides further that if the budget commissioners find the total amount of taxes 
raised in each taxing district does not exceed the amount authorized by law to be 
raised therein, that fact shall be ('ertified to the county auditor. It then provides as 
follows: 

"If such total is found to exceed such authorized amount in any town­
ship, city, village, school district, or other taxing district in the county, the 
budget ('Ommissioners shall adjm;t the various amounts to be raised so that 
the total amount thereof shall not exceed in any taxing district the sum au­
thorized to be levied therein. In making such adjustment the budget com­
missioners may revise and change the annual estimates contained in such 
bud{!;etR, and may reduce any or all the items in any such budget, or any 
item therein. The budget commissioners shall reduce the estimates contained 
in any or all f'Uch budgets by such amount or amounts as will bring the total 
for each township, city, village, school district, or other taxing district within 
the limits provided by law." 

It is apparent without fmther di~cu~~iun, that under the provisions of the section 
laHt quotPd, the hudgPt eommh-,ionPrs nwy he eompelled to make changes in the 
original estimates made and container! in the budgets Ruhmitted by township trus­
tees aJHl hoards of education. In the evPnt this beeome:; ne('e:;F:try, which iH very 

frequently the ca~;e, tlw memherl' of said two taxing authorities, \'iz., township trus-
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tees ~:ud lwurd of ctlt;e:.:tiOI;, t:re tdlul Lefc,H· tiH· lnulJ.!,t't c·oiJJllli"i"ItC·(, ior euiJtPreuc·P 
to cletermiuP what dwngP~ :-hall be· !ll~trle in thP P.,filllat!', ~ubmittPd J,y ti1P!ll. Thi~ 

llPc·c·:-~mily iuYoh·p:; thP c·ou~idPr:!tion by t!tP bt~d;.;.c·t c·onnPi."icnu·r, o; t]JP JJH'rit~ of 
the recipeetive c·laim, made by the tmrn:-hip tru:-!Pf•s mtd bo:ml of Pcltw:•tiou. t:uc!Pr ~udt 
cin·umstam·c•:; t!H· :-:ame individual mny Bot hl' JH'lluittPd to n•prc•:-f'llt ;.nc·h ad\·Prse 
iBteresb. 

I am of the OJJiuion, therefor!', th:;.t mil' inclividuul e~rmot hold c·ontC'mporane­
ou:sly botl1 the office of tuWitlihip tru~tee awl of m<·mlwr of thP bo:ml of Pcllwntion iu 
and for the :;arne township, lwc·an:-l' the• :-:Jlllf' alP iw·ompatihiP, ~tt IP:•st in tiH' n•,ppl't 
lwn·inhl'forP IHlrnPcl. 

Hespectfully, 
Euw.\Hll C. Tt u:-;•.11. 

A llorm y (itnnol. 

1083. 

BOARD OF BTATE CIIAHITIEi:i-HECTIOX 1841, G. C., A:\IEXDED TWICE 
AT tlA::.\IE BESSION OF LEUIHLATL'RE- -WHICH HECTTOX XOW IX 
EFFECT. 

Section 1841, G. C., was rw1endcd by houM bill Xo. 2Hl, lOG 0. L., I H, w!tich lwmuu: 
effective July 2, 1915. 

Said section u:as again amended by hou.~r: bill So. 1.34, lOG 0. L., ii.JS, which became 
effecliL'e September 4, 191.'), and said .w·ction as amended l1y said lwusr bill Xo. 2-Hl !l'ris 
thereby repealed. 

Cor,nmr.s, Omo, DecembPr 9, l!l15. 

lioN. II. H. SmR~;R, Secretary Board of State Charities. 
DEAR Sm:-Your letter of DeccmbPr 4, 191.~, a-;king for my opinion, rPr•PivPrl, 

and is as follows: 

"A few day~ ago the state printing commitision granted this board author­
ity to print a special bulletin containing the laws relatin~ to benPvolent and 
co!Tectional institutions and kindred subjects. 

"In preparation of copy for thiH bulletin I fine! that the general 
assembly at its recent session made two radical amenrl.ments to section iSH. 
By reference to vol. 106, Ohio Laws, you will find on pa.ge ll·l, house bill 2t!l, 
which was filed in the office of the secretary of state on April 5. On page 558 will 
be found house bill154, which was filed on June 5. Thl'HC amendments were 
prepared by different persons with a distinct purpose, which is considerably 
different, as will be found by noting the purticular amendments. 

"\\' e desire to ascertain what in your opinion is the correct reading of 
section 1S41, so that when our bulletin is publiRhcrl. it willeontain what may 
be considered the current law." 

House bill 249 (106 0. L., 114) was pa~sed April 1, l!Jl.J, awl filed in the otfi"e of 
the secretary of state April 5, 1915, and provides as follows: 

"Section 1. That oection liHl of the General Code (102 0. L., 211) he 
amended to read as follow!!: 

"Section 1841. The board ~hall have power to re;.;ulatc the adlili,.;ioH 
and dil;charge of the pupils and inmatel:l in said several institutions, as pro-
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vided by law, and the powers and duties of the board of state charities under 
sections 1819, 1820, 1948, 1949, 1950, 1952 and 1956 of the General Code 
shall cease and thereafter devolve on the board of administration alone from 
and after August 15, 1911. 

"Upon the admission of any person who has been committed to any 
state institution under its control there shall be included with the papers 
committing such person, and signed by the authority executing such com­
mitment, such information relative to the person so to be committed as may 
be required by said board. The board ~hall provide blank forms for such 
information, and the same when properly filled in and signed and delivered 
as herein provided shall be filed under the direction of the board for statistical 
and other proper purposes. 

"Section 2. That .said original section 1841 of the General Code be, 
and the same is hereby repealed." 

The above amendment of section 1841 therefore became effective July 2, 1915, 
and from and after that date was the only section 1841 in existence. 

House bill 154 (106 0. L., 558) was passed May 27, 1915, and was filed in the 
office of the secretary of state June 5, 1915, and provides as follows: 

"Section 1. That sections 1841 and 2068 of the General Code be amended, 
and section 1815 be supplemented to read as follows: 

"Section 1841. The board shall have power to regulate the admission and 
discharge of the pupils and inmates in said several institutions, as provided by 
law. Provided, that subject to the approval of the Ohio board of adminis­
tration the admission and discharge of patients in the Ohio state sanatorium 
shall be governed by rules and regulations adopted by the state board of 
health. 

* * * • * • * * * * 
"Section 2. That said original sections 1841, 2067 and 2068 of the General 

Code are hereby repealed." 

The repealing clause of this bill th~refore became effective-September 4,1915, and 
operated to repeal section 1841 of the General Code. There being but one section 
1841 upon which it could operate, it follows that said section as amended by house 
bill 249, supra, was thereby repealed, and section 1841 as it appears in house bill 154, 
supra, is now in full force and effect. 

Specifically answering your question, therefore, the correct reading of section 
1841 is that found in house bill 154, supra, and the original section as it appeared in 
the General Code and the amendment thereof by house bill 249 have been repealed. 

Respectfully, 
EDWARD c. TuRNER, 

Attorney General. 
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1084. 

STATE BOARD OF E:\1BALMIN"G EXAMINERS-QUALIFICATIO~S OF 
APPLICAl\"'TS FOR LICEXSE-N"EED N"OT BE RESIDE~"'T OF THIS 
STATE-RESIDENT OF ANOTHER STATE MUST TAKE EXAMI~A­
TION. 

The state board of embalming examiners may not require an applicant fur a license 
as an embalmer to be a resident of this state, nur may they issue such license to a resident 
of another state without an examination as required by the laws of this stale. 

CoLUMBus, Omo, December 9, 1915. 

The Ohio State Board of Emba~ming Examiners, Columbus, Ohio. 
GENTLEMEN:-! have your letter of December 6th, submitting the following 

inquiries: 

"1. May the state board of embalming examiners provide as a condi­
tion to an applicant taking an examination that he shall be a resident of this 
state at the time of taking such exaniination? 

"2. May this board issue an embalmer's license, without examination, 
to a resident of another state who has been duly licensed in such other state?" 

The authority and duties imposed. by law upon the state board of embalming 
examiners are administrative. They must administer the law as they find it, and may 
not, therefore, change, modify or add to it any conditions or provisions not contained 
therein. 

The only qualifications required by the statute law of this state of an applicant 
for a license as an embalmer are that he shall possess a good moral character and shall 
pass a sg,tisfactory examination in the subjects specified in section 1341, G. C., which 
subjects it is not necessary here to enumerate. There are no provisions of law requiring 
an applicant to be a resident of this Rtate, and your board, therefore, may not add 
such condition to the qualifications provided by law. 

I hold that your board is without authority of law to require an applicant for a 
license as an embalmer to he a reRiclent, of this state. For the same reasons hereto­
fore noted, I must also hold that when an applicant has been duly licensed in another 
state of which he is a resident your board is not authorized to issue a license to such 
applicant without an examination as provided by the laws of this state. N'o provisions 
are made by law authorizing the granting of a license except upon the condition that 
the applicant pass a satisfactory examination as heretofore specified. Your board 
may not waive such requirements. 

In conclusion I therefore advise that both of your inquiries must be answered in 
the negative. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 



2362 ANNUAL REPORT 

1085. 

XEW COl'RT HOT.;SE-B"l"'ILDIXG CG.:\1:\IISSIOXS-HA YE AT.;THORITY 
TO DETER:\TIXE XECESSITY OF AX IXSPECTIOX OF STRGCTU­
RAL \YORK FOR SAID XEW Bl;ILDIXG-HOW IXSPECTIOX :\lAY 
BE AGTHORIZED-CIVIL SERVICE. 

Building commissions hat·e authority, 'under section 2338, G. C'., and related sections, 
to determine the necessity of an inspection of the structural work of a court house which 
is being constructed under its SU]Jervis?:on and may prwide for such inspection in any 
ma 1mer authorizPd by law. 

Cou:~mrs, OHio, December 9, 1915. 

HoN. JoHN V. CA~IPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:--1 am in receipt of your letter of October 27, 1915, as follows: 

"I am in receipt of a letter from the l).ew court house building commis­
sion of Hamilton county, Ohio, stating that the commission requests me to 
ask the attorney general of Ohio for an opinion as to whether the rid! service 
laws apply to inspectors of r;teel and riveting. 

"I enclose herewith C'Opy of conespondence tranRmitted "ith the letter, 
which will disclose the field of the inquiry, and respectfully request your 
opinion as to whether the civil service law l1pplies, or whether this work may 
be contracted out to such an institution as The Pittsburgh Testing Labora­
tory. 

"The provisions of the specifications referred to are pamgraphs 287 and 
288, reading as follows: 

" 'HTEEL AND IROX \YORK. 
"'!NSF~cCTION. 

"'287. The mill and shop inspection of all structural work shall he 
done by an expert inspector or inspecting company, to be selected :md named 
by the arC'hiteets; the entire C'ORt of such inspection to be paid hy the con­
tractor, and for whid1 he shall allow in his proposal the smn of 50 cents per 
ton. 

"'255. ,\mple facilities, ineluding all neeessary labor, shall at all times 
be furnished the duly authorized inspector at the mill and shops for inspee­
tion of materials, and the finished pieces, except surfaces that are in contact 
after assemblin!!", must not in any case be painted or oiled before being :w­
cepted at the shop.' 

"The inRpection now de~ired is inspection on the building t-<ite of the 
con~tnwtion of the steP! work and riveting of the parts. You will note that 
this iR not included in the speeifications. :\Iy own notion of the matter is 
that inspecticn of the me('haniral work of assembling the structure is a matter 
for the ('Ommission and should not be let as an extra to the contractor, and 
that it differs from ~hop inspection, whil·h of neeessity muRt be made in va­
rious parts of the r·mmtry, and th(' rPsults rcportPrl hy the C'ontrador as pm­
vidPd in the sper·ifieation~. 

''Being of opinion that ml!'h insrwdion is a matter for the r·oHunission, 
tlte question arisPs as to the application of the eivil sen·ir·e bws and the com­
mi~sion de~ire your opinion on this subject." 

It appears from your letter that the inspection in question is not covered by the 
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~pPr·ifications r>r contn:ct nnrler \Yltir-h your Tlf'W r·o;1rt lwu't' i- bdnl! built. It o,ePrn-. 

therpfore, thd it bas been rldennh:Pri npnn hy t!tr h'1ilrlin~ r•nutr•,i•-ion, us a. nwttPr 
of prPruution, to s:tfPifU~nl a propPr r!onf.tmdion of r·Prt:•in p:·;·t- of ":drl huilrlin:.r. 
It is clear that ~ueh action by the r•ommi~oion is \\itltin its authority ::nrl power. 

f-;edion 2338, G. C., proviriPo vrnone; othPr thing;s, that: 

"rntil the building is completed und w·r·epterl hy thP hnilriing r·ornmi"­
~ion, it may determine all questions r•onnef'tPrl there'l\ith, :mrl -hull he ~J:OV­
erned by the provisions of this r·hapter rebting to HtP PrPr·tirm of pnhlir· 
buildings of the county." 

This provi~ion of the luw vests in the comm:i~sion full authority, fir~t, to determinr 
the necessity of an inspection and, Recondly, to provide for it in any manner authorizer! 
by law. 

It is equally clear, that such inspection is a matter that comes "ithin the duties 
that may be imposed upon employes of said commisRion, as rontemplaterl hy sedion 
2339, G. C., which provideR as followR: 

"The commission may employ architects, Ruperintenrients and other 
necessary employes during such eonstruetion and fix their eompPnRation :mel 
bond." 

While thiH method may he adopted, I am not prepared to say that it may he rc­
ganled aH exclusive; upon the contrary, I inr-line to the opinion that in view of thr> 
wide discrdion and power vPstcrl in said commi~sion by the provisions of sPdions 
2338 and 233!}, afort>said, it may, in the cx<'rf'is<' of its discr<>tion, make a contmd for 
sm·h inspeetion with a person or company compctPnt to do sneh work. 

However, should the commission dett>rminP to make thiH im-;pt>e!ion throu11:lt its 
own employes, the pt>rsons so Pmployed nrc within thP civil sPn·ir·P of th<' cmmt~· as 
defined in paragraph 1 of section 486-1, 106 Ohio Laws, 400. f-;pp opinion of tltis ciP­
partment to yonr office nndt>r date of August 2-t 1!}15. 

Answering yonr question speeifically, I nm of the opinion that the inspcdion in 
question may he made by the building commission through thP ag<'nr'Y of its own t'rn­
ployes, or it may he made by an independent pPrson or company uncler eontrar-t thPrP­
for, aml, if made hy its own employes, they arc within the eidl service of the r·mmty 
as defined by scetion 486-1, supra. I agr<'e with yon that stwh inRpeetion may not 
he let to th<' contractor. 

H <'spectfully, 
Enw.\HD C. Tt:RXER, 

Attnmey Genrral. 
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1086. 

COUNTY TREASURER-FUNDS WITHDRAWN FRQ:\'I INACTIVE AND 
PLACED IN ACTIVE DEPOSITARY-PURPOSE, PAYMENT OF BONDED 
INDEBTEDNESS DUE OR TO BECOl\1E DUE-PROVISION OF SECTION 
2722, G. C., COMPLIED WITH-8EE OPINION No. 1027, NOVE:\1BER 
16, 1915. 

When large amounts of money are withdrawn from an inactive and placed in an active 
depositary of a county in anticipation of the payment of the interest and principal of its 
funded indebtedness due and to become due, observance must be had of the provisions of 
section 2722, G: C., requiring a bond equal to the amount of money that may be deposited 
in a depositary at any one time. 

CoLUMBus, OHIO, December 9, 1915. 

RoN. CYRUS LocHER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR Srn:-I have received, through the courtesy of Ron. Frederick W. Green, 

assistant prosecuting attorney, a copy of an opinion rendered by you upon certain 
matters relative to the manner of the payment of the principal and interest of the funded 
indebtedness of your county. 

The facts upon which your opinion is predicated are so radically different from 
the facts on which my opinion No. 1027 was rendered, sometime since, that I am 
wholly unable to understand the .discrepancy. 

I have no criticism to make of your conclusions based upon the facts as stated in 
your opinion. If it is true that no funds were Vlithdrawn from any county depositary 
and thereafter placed to the individual credit of the county treasurer, in a bank of his 
own choosing, and subject to his individual check, the main subject of criticism in the 
conduct of these matters is eliminated. Permit me, however, to suggest that when 
funds are withdrawn from an inactive and placed in an active depositary due observance 
must be had of the provisions of section 2722, G. C., requiring a bond equal to the amount 
of money which may be deposited therein at any one time. It must also be remem­
bered in this connection that no bank or trust company may receive a larger deposit 
than one million dollars (section 2715, G. C.), nor more than five hundred thousand 
dollars if said depositary is within the class named in section 744-12, G. C., as amended 
106 0. L., 505. 

Referring now to your construction of sections 2609, 2614 and 2441, G. C., I wish 
simply to note that I considered said sections merely in the light of the question sub­
mitted, that being whether or not there was any conflict in their various provisions. 
While it may be held that the last named section applies only to the payment of such 
bonds (I.S may be issued un~er the provisions of section 2434, G. C., and therefore 
may not include other bonds, as for instance road bonds, yet it must be remembered 
that said section 2441 in its present form received the approval of the legislature again 
in 1910 when the present general code was adopted. I was also informed by the bureau 
of inspection and supervision of public offices that for many years it has been and is 
now followed in the various counties of the state as a statute of general application, 
which fact it must be assumed was known by the legislature and its last adoption 
made in the light of this knowledge. 

In view of these facts I would now hesitate to give it such limited application as 
you sugge.~t. However, I regard these matters as not material, they refer only to the 
manner of payment. If the funds in question are kept in a depositary until required 
for the payment either of the principal or interest of the funded debt of your county, 
and are protected by bond as required by section 2722, supra, I know of no just cause 
for criticism or complaint. Respectfully, 

EDWARD c. TURNER, 
Attorney General. 
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1087. 

REGISTRAR OF VITAL STATISTICS-LOCAL REGISTRAR WHEN RE­
MOVED Il\'ELIGIBLE TO REAPPOINTMENT-IN COMPETITIVE 
CLASSIFIED SERVICE OF THE CIVIL SERVICE-CITY BOARD OF 
HEALTH MAY BE COMPELLED BY MANDAMUS TO FILL SUCH 
VACANCY. 

A local registrar who has been removed in accordance with section 203, G. C., is in­
eligible to reappointment under the facts stated in this opinion. 

Local registrars are in the competitive classified service of the state and may be ap­
pointed only in accordance with the civil service law. 

A city board of health may be compelled by mandamus to fill a vacancy in the office 
of local registrar in a city. 

CoLUMBus, Oaw, December 9, 1915. 

HoN. CHARLES Q. HILDEBRANT, Secretary of State, Cplumbus, Ohio. 
DEAR Sm:-Your request for an opinion under date of November 13, 1915, is 

as follows: 

"Under section 203, General Code of Ohio, Charles Griffith, local reg­
istrar, Bucyrus, Ohio, district, was removed on the 26th day of July, 1915, 
by the secretary of state for failing to efficiently discharge the duties of his 
office in this, to wit: 

" 'Failing to make reports of births and deaths to the state registrar of 
vital statistics.' 

"Under section 201, General Code, the board of health of Bucyrus, 
Ohio, was requested by the secretary of state to appoint a successor to the 
aforesaid Charles Griffith. Said board of health failed and refused to ap­
point a successor to the aforesaid Charles Griffith until the 2oth day of Octo­
ber, 1915, according to a report from W. S. Rite, president of the aforeoaid 
board, which communication reads as follows: 

" 'BucYRus, OHIO, October 22, 1915. 
" 'HoN. M. W. BLAND, 

" 'State Registrar, Colm;nbus, Ohio. 
" 'DEAR SJR:-Upon my arrival home from Columbus, Wednesday 

evening, I called a special meeting of the board of health for the purpose of 
appointing a local registrar of vital statistics for the city of Bucyrus. The 
board met Thursday evening, with all members present. Mr. Charles Grif­
fith, upon his request, was given a hearing. Mr. Griffith stated that he was 
first appointed to the poSition of local registrar in 1908. Was again appointed 
to the same office on January 1, 1910, by Carmi A. Thompson, then secretary 
of state. He claims that he had no knowledge of the change of law until 
you and Mr. Pemberton visited him last July, and presumed that the ap­
pointment held good under the secretary of state. Now that appointment 
is in the hands of the board of health. Mr. Griffith made application to ap­
pointment for the position and the board unanimously elected him.' 

"Please advise as to the proper procedure for the removal of Charles 
Griffith as local registrar in the Bucyrus, Ohio, district, and the selection of 
some one who will efficiently discharge the duties of the said office." 

Section 201, G. C., to which you refer, provides with reference to local registrars 
in cities as follows: 
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""' '' ':' in citif's the city boarcl of he!ilth Fhall appoint i! !oPal regif'­
trar of vital statistic·s " '' '' " 

Section 203, G. C., provides in part as follow!': 

"A local or sub-registrar who fails to efficiently diseharge the duties of 
his office shall be forthwith removed from offirf' by the serretar~· of statf' 
* * *" 

While there is no speCific statutory authority for th<' filling of Y:H'aneies in the 
offine of local registrar in cities, as stated in opinion Xo. 889, rendered to you ·und3r 
date of October 5, 191'5; it seems clearly to have befn the legislative intent that therE' 
should be at all times proper persons qualified and authorized to perform the duties 
of such office in cities and specific provision is made for their appointment by the city 
board of health. Of course, any removal of a local registrar of a city creates a va­
canacy in that office and as a result thereof it becomes the plafn duty of the board 
of health to appoint a proper, qualified elector to fill such vacancy. 

In view of this conclusion, two questions tlwn arise under thE' statement of facts 
set forth by you. 

(I) Has such appointment been made? 
(2) If not, what is the remedy? 
It will be noted that a local registrar may be removed for inefficient discharge 

of the duties under authority of section 203, G. C., and it was for that Pause the rPg­
istrar in question was so removed. 

In providing for the removal of such registmrH, the legisl:Lture most certainly 
never contemplated the authorization of the idle performnnee of the removal of a 
registrar for the cause specified by the secret:Hy of Rtate, and his immediate reap­
pointment to the same position. It cannot be conceived that stwh a coHrse of pro­
cedHre woHid tend to effect efficiency of servir<', the manife~t pHrpo~P Hought in t.he 
removal. From these considerations I am inclined to thE' view that. n l<wnl regiRtr:w 
who l1a~ been removed in accordanr'e with the provisions of sedion 2m, <:. C., iH di~­
qualifiPd thE'r<'hy, :J.nd therefor~ ineligihl<' to r<'appointJnPnt. nnciPr the fads stated 
by you. 

It appears, however, that the appointment made on OetobPr 20, 1915, was not 
made from an eligible list certified by the civil service commissiof! under the civil 
service law. While a local registrar of a city is remo\·able by the secretary of sb.te, 
and is paid from the county treasury, and may be appointed only by the eity board 
of health, and his jurisdiction and authority is confined to the city in which he is ap­
pointed, I am inclined to the view that such officer performs only state functions and, 
for the purpose of the present consideration, such local registrar is an officer in the 
employ of the state. 

The position of local registrar is not specifically included in the unclassified serv­
ice as defined by division (a) of section 486-1, G. C., 106 0. L., 404, and is therefore 
in the competitive classified service as defined by division (b) of said scetion. 

Section 486-13, G. C., 106 0. I,., 408, provi(les in part as follows: 

"Appointments to all positions in the clac:~ified sen·ir·e, as herein de­
fined, that are not filled by promotion, trnn~fer or reduction, as provided for 
in this act and the rules of the romnlli:~ion presrribe<l th<'reumler, shall be 
made only from those persons whose namPs arP rPrtified to the appointing 
officer in accordance with the provisions of thi~ a!'t, ancl no Pmployment, 
exrept as provided in this act, shall be otlwrwi~e given in thf' cb~~ifiecl ~erv­
ice of this state or n.ny politi<"al subdivision thereof." 
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I'nn:i-ion i!i n;t·tle in !'edion ·11iG-l4, G. C., Wfl 0. L., -±00, for tempor:uy ancl ex­
t·eption:J ::p::ointrnenh. 'TitcsP, hmYe\Tl", mv_y not he uw.t:e p~;ccpt within conditions 
pret·e:lPut thc:cin preo:•;ilJe:!, wLiC'h N£' ;tot ~hoY.-n in your inrp;iry to h:cYe hren met. 
On the contrury, it l!Jll;err~ tho.t the v_etion of thP hm•rtl rpfprre:l to \\"US intmtled us 
a permanent employn;cnt un<l \\ithout re:;;;ard to the ciYil 'en'"ice l:nv. 

For tLe reason;; above ~ugg;e~tetl, the uetion of the eity board of health was \\·holly 
una11thorized and of no effeC't. I um therefore of opinion that there exists a. \"a<·um·y 
in the ofliee or po;;ition of locd rC';_:i,trur in the city of Bucyrus and it is the duty of 
the dty hoard of hrulth to :•pJutint :m elil-\-ible elel'tor to fill thP 'arne in thr mannf'l" 
prO\·it!et! by law, which is enfon·Publr hy mandamus. 

1088. 

Rt>l'pertfully, 
EDwARD C. TrRxt:n, 

Attorney Genuol. 

OHIO GEXERAL RTATii;:TICS--\"OLr:\IE 1 SHOrLD COVER PERIOD 
FRO:\f XOVE:\iBER 15, 1014, TO .H~XE 30, 1915-SECRET.\.RY OF 
wr.\.TE. 

The first -issue of "Ohio Gen(ral StaliN/irs" should cover the period from N ovemba 
15, l!ll-l, to June 30, 1015, and should be pulJlished as soon as the required information 
is amiloblc, am/ it u·ottld not IJe propet to hold same and consolidate it with the issue for 
the fiscal year ending June :30, 1916. 

CoLr:~mus, Omo, December 13, 1915. 

If ox. CH.\RLES (~. liiLilEBH.\:>. r, Stcrdary of Stale, Columbus, Ohio. 
Ih:AR ~m:-Your lettPr of Dceember 7, 1915, asking my opinion, reeeived and 

is ns follow~: 

"UndPr amended senate hill Xo. 158, passed :\In.y 27, 19l::i, approved 
.June 3, 1915, filed in the offiP-P. of the scrretary of Rtatc June 4, HJ15. Rlwll 
the secretary of state, under sertion 173-1 of said act, publish the genPral 
,;tatistics for the period from Xovember l::i, l!l1-!, to and including June 30, 1915 
or ma.y said general sta.tisties be t•ompiled from the 15th cln.y of Xovemher, 
1!l14, to the :30th day of .T1me, 1!llG, in one yolume?'' 

~ection 173-1 of t]H• (;enernl Code', 106 Ohio Law~, 51:3, providPs as follows: 

"The secretary of stu.te ~>hull u.nnuully publish tl1e "Ohio GC>nerul Sta.tis­
tieH," the number of t•opics thC'rPof to he determined hy the eonunisHioners 
of public printing. The first issue of 'The ( :eneral ~tatistics' shall be for the 
period from XovPmher l:i, 1!lll, to :wd including .June 30, 1915." 

While it would hP rume et'OilOBJit•al to t'tJilHolitlu.tc t!JC f-!:eneml ~;t:J,tistic·s for the 
pPriod from Xo\"l'!tlhN l.i, ]!II!. to .TII!II' :w. IH1:i, \\·ith the volum£' for tire yrar ending 
.June :w, l!llfl, it w:•' t·lP:•.rly the inlt•ntion of IIJP general a-~c·mbly, \\·hen they provit!ed 
tlr:tt the puhlieution ~holll<l br ru:•tk l\lllllr:•lly mul dcfinPd what the first i'~IIC H]wuld 
c·ontuin, thu.t :1 volume of the "Ohio ( :Pnrr:d ~tatistit·s" H!HHlltl he publishecl in tlw 
yrur l!Jl:i a.nd a.nnut!.lly tlrrrrvftt•r. 

I t!.m therefore of t!Je opillion t!tu.t it mmlcl !lot !Jt' proper for the fir~t iJ.-;ue of tire 
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"Ohio General Statistics" to be held until June 30, 1916, and consolidated with the 
publication for the year ending on that date, but that the first issue should be pub­
lished as soon as the information is available and the volume can be prepared. 

1089. 

Respectfully, 
EDWARD c. TuRNER, 

Attcrney General. 

MOTHERS' PENSION LAW-WHEN APPLICANT RETURNS FROM A TWO 
YEARS' RESIDENCE IN SISTER STATE, HAVING RESIDED IN TillS 
STATE THE GREATER PART OF HER LIFE, SHE IS ELIGIBLE FOR 
PENSION. . 

A mother of dependent children, returning to Seneca county, Ohio, where she formerly 
resided for the greater part of her life, after an absence of several years, in a sister ~tate, is 
eligible to file application for mothers' pension under the provisions of section 1683-2, 
G. C., and under the facts presented an award of such pension by the juvenile court judge 
would not be regarded as an abuse of discretion. 

CoLUMBus, Omo, December 13, 1915. 

RoN. GEORGE M. HoKE, Probate Judge, Seneca County, Tiffin, Ohio. 
DEAR Sm:-Permit me to acknowledge receipt of your letter asking for an. opinion 

on the mothers' pension law, which letter is as follows: 

"The following are the facts in reference to the residence of a mother 
who is poor, the mother of several children of school age not entitled to an 
age and schooling certificate, and whose husband is dead. 

-"She always resided in this county until about two and a half years ago. 
She and her husband and family then moved to another county in this state 
where they resided for about one year. They then moved to Michigan where 
they resided for a little more than a year when her husband died. She and the 
children then moved back to this county where they could get some· help 
from her relatives. They have been back here about five months. Is this 
woman entitled to receive partial support under the so-called mothers' pension 
law? If not now, when will she be entitled to the same? 

"Of course she lost her residence in Ohio when they removed from the 
state in good faith and became a residerlt of "Michigan. The statute, however, 
does not seem to require a continuous residence in this state or in any county 
of this state for the TWO YEARS previous to the time of making and receiv­
ing the allowance. It seems to satisfy the statute if the mother has resided 
continuously for two years in any county of this state at some time before 
the allowance is made. So it has been held by a former attorney general. 
It has also been held that the statute should be liberally construed. It is true 
that a person coming to Ohio from another state who has never resided in Ohio 
would be compelled to reside in Ohio for two years in some one county befo're 
being entitled to the benefits of the law. But this case is different, as the 
two years residence in a county in Ohio has been complied with. 

"I have my own notion about this case, but I would like to have an 
official opinion from you, and if possible, please let me have it before January 
11, when the aSljociation of probate judges holds its next meeting." 
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In your letter you make reference to an opinion of my predecessor to be found 
on page 921 of the first volume of the report of the attorney general for the year 1914. 
In the opinion referred to the question coruidered was similar to the one presented, 
although in that case the residence of the applicant for two years preceding the award 
of the mothers' pension was entirely within the state, but in a separate county; whereas, 
in the case t)nder consideration the mother and the dependents have been residing in 
a sister state for a portion of the two years immediately preceding the application. 

Section i683-2 of the General Code (103 0. L., 877) is as follows: 

"For the partial support of women whose husbands are dead, or become 
permanently disabled for work by reasons of mental or physical infirmity, 
or whose husbands are prisoners or whose husbands have deserted, and 
such desertion has continued for a period of three years, when such women 
are poor, and are mothers of children not entitled to receive an age and achool­
ing certificate, and such mothers and children have been legal residents in 
any county of the state for two years, the juvenile court may make an allow­
a~ce to each of such women, as follows: Not to exceed fifteen dollars a month, 
when Rhe has but one child not entitled to an age anrl schooling certificate, 
and if she h~s more than one child not entitled to an age and schooling cer­
tificate, it shall not exceed fifteen dollars a month for the first child and seven 
dollars n month for each of the other children not entitled to an age and 
Rchooling certificate. The order making such allowance shall not be effective 
for a longer period than six months, but upon the expir:ation of such period, 
said court may from time to time extend such allowance for a period of six 
months or less. Such homes shall be visited from time to time by a proba­
tion officer, agent of an associated charities organization, a humane society, 
or such other agents as the court may direct, provided that the person who 
actually makes such visits shall be thoroughly trained in charitable relief 
work, and the report or reports of such visiting agent shall be considered by the 
court in making such order." 

The mothers' pension act has been made a part of the juvenile court act; section 
1683 of the General Code is also a part of the juvenile court act and provides for a 
liberal construction of the mothers' pension law to the end that proper guardianship . 
may be provided for the child in order tliat it may be educated and cared for as far 
as practicable. 

There is no express provision of law to the effect that two years' residence in a 
county of the state must be continuous or immediately preceding the application 
for an award under the mothers' pension act. In the case presented, the widow and 
children of the deceased husband had lived in Seneca county for the greater portion 
of their lives until several yea~s ago, of course covering a period much longer than 
the two years' residence provided for in the statute. For some reason or other they 
moved to :\lichigan and after the death of the father they returned to Seneca county, 
Ohio, where they are now residing, and to all intents and purposes are residents of 
the county. 

In view of the provisions of section 1683-2 of the General Code, supra, coupled 
with the provisions of section 1683 of the General Code, referred to above, it is my 
opinion that under the f~cts presented in this particular case, the mother referred to 
is eligible to file an application for an award of a mother's pension, subject to the 
determination of que3tiods of law and fact to be passed upon by the juvenile court 
judge, and if an award should be made such action would not be an abuse of the dis-
cretion conferred upon the court. Respectfully, 

12 -\'ul. Ill-A. G. 

EDWARD C. TURNER, 

Attorney General. 
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1090. 

TAX CO:\D1ISSION-ALL E:\IPLOYl\IENTS, PROVISIO.XAL OR PERMA­
NENT, UNDER PROVISIONS OF SECTION 1465-8, G. C., 102 0. L., 225 
MUST BE APPROVED BY GOVERNOR-SERVICE FOR ONE YEAR 
UNDER SAID PERMA.c"\ENT APPOINTMENT WITHOUT APPROVAL 
OF GOVERNOR DOES NOT GIVE APPOINTEE THEREOF VESTED 
LEGAL RIGHT THERETO. 

1. All employments, both p7ot>isional and permanent, made 1mder the promswns 
of section 1465-8, G. C., 102 0. L., 225, and compensation therefor, to be effective, must 
first be approved by the governor. 

2. Service for one year under a permanent appointment made under said section, 
but 1oithout the approval of the governor, does not give the appointee thereof a vested legal 
right thereto. 

Cor.uMBUs, Omo, December 13, 1915. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! have your letter of October 11, 1915, in which you present certain 

facts in reference to the appointment of one Mr. M. to the position of examiner public 
utilities under the state tax commission. In connection with your letter is also suh­
mitted certain correspondence and data from your records and the records of the 
state tax commission, from all of which the following facts appear: 
· On January 29, 1914, the state tax commission with the approval of the governor 

provisionally appointed Mr. M. as special excise tax examiner for the period of three 
months, which appointment was duly authorized by the state civil service commis­
sion after a non-competitive examination. On Jurie 2, 1914, a competitive examina­
tion was held in which twenty-three persons competed including Mr. M., who a~ a 
result of such examination was ranked third in the order of eligibility. On or about 
August 18, 1!J14, his name and the names of two persons ranking above him were 
duly certified by your commission to the tax commtEision, and on said date said tax 
commission made the following order: 

"The commission being in receipt of a list of the names of three men 
eligible for the position of examiner of public utilities which was certified 
by the state civil service commission after a competitive examination con­
ducted by said body, and after careful consideration of the same, the com­
mission has this day, appointed as examiner di public utilities M. A. M-, of 
____________________ , -------------------- County, Ohio, who was on 
January 29, 1914, provisionally appointed· by the commission 'vith the ap­
proval of the governor as special excise tax examiner, effective February 
1, 1914." 

Thereupon said tax commission duly reported to your commission its appoint­
ment of the said Mr. M. as follows: 

"CoLUMBUs, Omo, August 18, 1914. 

"To the State Civil Service Commission of Ohio. 
"GENTLEMEN:-You are hereby notified that M. A. l\1:- was appointed 

this day (from certificate No. 322) rank No. ______ on the eligible list as 
examiner public utilities in this department at a monthly s'l.lary of one hundred 
and fifty dollars." 

Mr. M. continued to serve under said appoi~tment in the position of examiner of 
public utilities until on or about October 1, 1915. The records do not show that the 
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regular appointment, made as aforesaid on August 18th, was approved by the gov­
ernor. In fact, it may be considered in view of the contentions in this case that the 
failure to so approve this appointment is admitted. It is claimed, however, that the 
governor's approval of the provisional appointment was all the law required in that 
behalf and that said approval continued in effect as to said regular appointment. 
It is further claimed that Mr. i\-1. having served without objection from any official 
or department and having since the date of said appointment received his salary, his 
right now to s!Ud position cannot be questioned. 

Upon the foreg·">ing facts you submit the following inquirieg: 

"1. Does the approval of the provisional appointment automatically 
insure the approval of the permanent appo~ntment? 

"2. Does he have any vested right in his position, inasmuch as he 
was allowed to serve so long with the approval of the tax commission, and 
without objection from the governor'?" 

In answering your foregoing inquiries it is necessary, first, to briefly refer to the 
provisions of the law whereby the approval of the governor was required in this ap­
pointment. This law is found in section 10 of the "act to further define the duties of 
the tax commission" 102 0. L., 225, being section 1465-8, G. C., and which provides, 
after authorizing the commission to m3ke certain appointments including exami­
ners, as follows: 

"Such employments and compensation therefor shall be first approved 
by the governor." 

It was held by this department in an opinion under date of September 8, 1915, 
to the Hon. A. V. Donahey, auditor of state, in which the same question was under 
consideration in connection with the provisions of another statute similar to the one 
above quoted, th;~,t the approval of the governor to an appointment under this re­
quirement was necessary to give said appointment legal effect and that without such 
approval it would not be valid, that this requirement, in other words, was jurisdic­
tional in order to give the person appointed a legal status and a right to his salary. 
That the approval of the governor was necessary at some stage of the proceedings 
in the case under consider~tion seems to be conceded, but it is claimed that the approval 
of the provisional appointment continued in effect and applied to and covered the 
subsequent regular appointment. 

The law under which said provisional appointment was made is in itself a com­
plete answer to this contention. This law is found in section 486-14, G. C., 103 0. L., 
705, and is as follows: 

"Whenever there are mgent reasons for filling a vacancy in any position 
in the competitive class and the commission is unable to certify to the ap­
pointing officer upon requisition by the latter a list of persons eligible for 
appointment after a competitive examination, the appointing officer may 
nominate a person to the commission for non-competitive examination, and 
if such nominee sh.1ll be certified by the said commission as qualified after 
such non-competitive examination, he may be appointed provisionally to 
fill such vacancy until a selection and appointment can be made after com­
petitive examination; but such provisional appointment shall continue in 
force only until regulat: appointment can be made from eligible lists prepared 
by the commission, and such eligible lists shall be prepared within ninety days 
thereafter." 
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Under the foregoing provisions regulating a provisiorial appointment it is pro­
vided that said provisional appointment shall continue in force only until a regular 
appointment can be made from eligible lists prepared by the civil service commission. 
This makes the provisional appointment and the regular appointment from an eligible 
list as distinct and separate from each other as they wouM be if they referred to and 
involved two wholly different positions. The eligible list from which the regul.u 
appointment must be made may or may not contain the name of the provisional ap­
pointee. In other words a provisional appointment does not make the appointee eligible 
to the regular appointment. If the. provisional appointee passes a competitive ex­
amination and ranks among the three highest certified as eligible from said examina­
tion, he may be considered in connection with the regular appointment, otherwise 
not. If on this eligible list of three, he may or may not be appointed, that being a 
matter to be determined by the appointing authority. 

In view of the foregoing considerations, to hold that the governor's approval 
of the provisional appointment followed and obtained in the regular appointment 
would be no more consistent than to maintain that the commission of an elective 
officer given to cover his first term of office would follow and be in forcP. during a second 
term in the same office. I am clearly of the opinion that the contention th·~t the regu­
lar appointment did not require the approval of the governor cannot be entertained 
and that such approval was required and was necessary to give s:tid regular appoint­
ment valid force and effect. 

There remains then the contention that because Mr. M. was permitted to serve 
and receive his salary under said invalid appointment, from August 18, 1914, to the 
present time, it cannot now be questioned .. I know of no principle of equital;>le estoppel 
that can be applied under the facts in this case to the extent of justifying such con­
tention. As between Mr. M. and the tax commission, the former might successfully 
contend that the latter cannot now be heard to complain because it knew the faets, 
or should have known them in the exercise of that degree of care which the law requires 
of it in maki11g such appointments. This situation, however, does not extend to other 
authorities connected with his appointment or his subsequent official relations and 
service. In the case of the civil service commission there is nothing to show that it 
knew or should have known of this irregularity in his appointment. On the contrary, 
that the certificate of his appointment was made to said commission by the hx com­
mission would imply that such appointment had been made under all the provisions 
of law and with due regard therefor. It necessarily follows from this that it is now 
the duty of said commission, since all of the facts are known to it, to disregard said 
appointment and refuse to longer certify Mr. M. on the payroll,. unless his appoint­
ment and compensation are approved by the governor. 

I would suggest, however, in this connection that here~fter your commission re­
quire that all certificates of appointment from the appointing authority show the 
approval of the governor when said appointment to be effective requires said approval. 

I therefore conclude in this case that the approval of the governor was necessary 
to make said permanent appointment effective and to entitle said appointee to -his 
salary thereunder and that service for one year under said permanent appointment., 
without such approval, does not give said appointee a vested legal right thereto. 

Respectfully, 
EDWARD C. TURNER, 

At/Qrney General. 
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1091. 

COLLATERAL IXHERITA!\CE TAX-BEQl~ST TO THEOLOGICAL IXSTI­
TUTIOX TO EDUCATE STUDEXTS OF PARTIC"CLAR CLASS AXD 
RELIGIO"CS FAITH, SlJBJECT TO S"CCH TAX-:\f'l'. RAIKT i\1ARY'S 
SE:\IIXARY. 

A bequest to an institution of learning, which limits its students to a particuW.r cW.ss 
and religious faith, is subject to the colW.teral inheritance tax. 

CoLUMBUS, Omo, December 13, 1915. 

RoN. JoHN V. CAMPBELL, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-I have received through Hon. Henry G. Hauck, assistant prosecuting 

attorney, the following inquiry of the date of November 13, 1915: 

"By direction of Hon. William H. Lueders, judge of our probate court, 
I n.m writing for your opinion as to the taxability under the collateral in­
heritn.nce tax law of this state of a bequest of four thousand dollar~ to the 
M t. St. ;\lary's seminary, a theological institution incorporated under the 
laws of the state of Ohio, the object and purpose of which is the education 
of young men for the priesthood in the Roman Catholic Church." 

I lParn from you in a subsequent communication that the seminary in question 
is maintained by endowments and contributions and that its students are required to 
profess the Catholic faith, and if needy n.re educated therein without pay, but those 
having means are required to pay their board and lodging and an annual tuition fee. · 
Under the limitations thus imposed upon those whom it elects to sen·e, I am of the 
opinion that such institution is neithet a "public institution of learning" nor an "in­
stitution for the purpose only of public charity," within the meaning of said terms as 
employed in section 5332, G. C., anrl that it. is therefore not exempt from the collatentl 
inheritance tax. This conclusion is based upon the authority of: 

Morningstar Lodge, I. 0. 0. F. v. Hayslip, 23 0. K, 144; 
Gerke v. Purcell, 25 0. S., 229; 
Little v. Seminary, 72 0. S., 417. 

Tho~e anthoritie3 and others were discussed in opinion X o. 261 of the date of 
April 19, 1915, which involved, among others, an inquiry very similar to the one now 
submitted. I therefore, without further discussion, attach hereto a copy of said 
opinion and request that you con'lider it in connection with the conclusion herein 
stated. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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1092. 

STATE HIGHWAY CO~EVIISSIOXER-TRAFFIC RULES AXD REGULA­
TIO~S PUBLISHED BY SAID Cm.BUSSIOXER XOT APPLICABLE 
TO STREETS WITHTX LIMITS OF ANY iVJlTNIClPAL CORl'ORAflON. 

The traffic rules and regulations prepared and published by the state highway com­
missioner 1tnder section 249 of the Cass highway law, section 7246, G. C., apply only to 
those parts of 'inter-county highways and main market roads which have been or may here­
after be constructed or taken over by the state, and do not under any circumstances apply 
to any road or street within the limits oj any municipal corporation. 

CoLUMBus, OHio, December 13, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of a number of inquiries relative to the applica­

tion of section 249 of the Cass highway law, being section 7246, G. C., and nm there­
fore addressing to you an opinion upon the question involved. An idea of the character 
of the question involved in these inquiries may be gathered from the following letter 
from Hon. M. R. Talbott, mayor of the eity of Urbana, Ohio, under date of December 
8, 1915: 

"Will yon please inform us whether section 7246 of the 'Road Law' is 
applicable to incorporated municipalities or not? 

"We have a city ordinance which provides for the manner of turning 
all vehicles, and one of its provisions is that all vehicles shall make turns 
only at street intersections. Does this ordinance conflict with the above 
section?" 

Section 249 of the Cass highway law, section 7246, G. C., which is the section 
referred to by Mr. Talbott, is as follows: 

"The state highway commissioner, within sixty days after the taking 
effect of this act, shall prepare and publish a get of traffic rules t~nd regulations 
governing the use of, and traffic on, all state roads. All rules and regulations 
that are to apply generally throughout the state, including those applicable 
to roads constructed of the various kinds of road material, shall become effect­
ive thirty days after publication. Special rules and regulations or orders, 
applying only to specified sections of state roads, shall become effective as 
soon as posted at each end, and at all road crossings on such specified section. 
For the purpose of carrying into effect the provisions of this section, it shall be 

• the duty of the state highway commissioner, the county commissioners, the 
county highway superintendent, the township highway superintendent., town­
ship trustees and all patrolmen or deputies employed on any highways with­
in the state, to prosecute any violation of this section. It shall be unlaw­
ful for any person or persons, firm or corporation to enter upon, or travel over 
said state roads, except in accordance with the traffic rules and regulations 
promulgated by the state highway commissioner." 

Section 251 of the Cass highway law, section 7478, G. C., reads as follows: 

"The state highway commissioner shall furnish the county highway 
superintendent with a copy of the rules and regulations promulgated by said 
state highway commissioner, and applicable to his county. The county 
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highway superintendent shall cause the rule.~ and regulations so furnished 
to him by said highway commissioner to be published, at least one each week, 
for two successive weeks, in a newspaper published and of general circulation 
in said county, if there be any such paper published in said county, but if there 
be no newspaper published in said county then in a newspaper having general 
circulation in said county. When such regulations are published in the 
manner aforesaid, it shall be deemed a sufficient publication under the provision 
of this act." 

I am informed that the state highway commissioner, acting under authority of 
section i246, G. C., has prepared and published a set of traffic rules and regulations, 
and has furnished the county highway superintendents of the several counties of the 
state with copies of the same, and that publication of these rules and regulations has 
been made generally in the several counties. I am not advised as to whether sufficient 
time has elapsed in any particular county in which publication of the rules and regula­
tions has been made so that they are now effective. 

The rules and regulations prepared by the state highway commissioner, and copies 
of which have been furnished to the county highway superintendents, bear the follow­
ing heading: 

"TRAFFIC RULES AN"D REGULA1;IONS. 
"Governing Traffic on the Public Highways of Ohio. 

"These rules and regulations are effect­
ive on and after December 5, 1915." 

The pen'l.l section applicable in case of a violation of the rules and regulations 
prescribed by the state highway commissioner is section 294 of the Cass highway law, 
section 13421-1i, G. C., which section reads as follows: 

"Whoever enters upon, tmvels over any portion of the highways, within 
the state, in violation of the traffic rules and regulations duly prescribed by law, 
or the state highway commissioner, or the county highway superintendent 
of any county, shall be fined not more than one hundred dollars, nor less than 
five dollars, and in addition thereto such pe.rson shall be liable for all damage 
done to such highway." 

While the title or heading of the traffic: rules and regulations preseribed by the 
state highway commissioner states that the same govern traffic on the public high­
ways of Ohio, yet such title could not enlarge the scope of the rules and regulations 
whieh the state highway commissioner is authorized to prepare and publish. 

An examination or section 249 of the act diseloses the fact that the traffic: rules 
and regulations prepared and published by the state highway com1nissioner are to 
govern the use of and traffic on all state road~. It therefore follows that, notwith­
standing any title which may have been given to these rules, they are of no force and 
effect except as to state roads. It therefore becomes important to determine what 
roads are state roads. This question i'> answered by the provisions of paragraph 
(a) of section 241 of the act, which reads as follows: 

"State roads shall include such part or parts of the inter-county high­
ways and main market roads as have been or may hereafter be constructed by 
the state, or which have been or may hereafter be taken over by the state, 
as provided in this act, and such roads shall be maintained by the state hi12;hway 
department." · 

It therefore follows that the tmffie rule;; and rc!!;ulations pre3eribed and published 
by the state highway commissioner haye no application except to inter-county high-
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ways and main market roads, and apply only to those parts of inter-county highways 
and main market roads which have been or may hereafter be constructed by the state, 
or which have been or may hereafter be taken over by the state, as provided in the 
Cass highway law. Such rules and regulations do not, u~der any circumstances, 
apply to any road or street within the limits of any municipal corporation. 

Municipal corporations have power to regulate the use of the streets, but, inde­
pendent of whether any particular municipal corporation has or has not exercised its 
power to regulate the use of its streets, the traffic rules and regulations prescribed by 
the state highway commissioner have no force and effect within such municipal cor­
poration. 

1093. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

TOWNSHIP TRUSTEES-COUNTY SURVEYOR MAY NOT BE EMPLOYED 
TO SURVEY TOWNSHIP DITCH FOR LAND DRAINAGE-SERVICES 
OF ASSISTANTS TO COUNTY SURVEYOR FOR TOWNSHIP DITCH 
WORK-FEES FOR LAND SURVEYS BY DEPUTY COUNTY SUR­
VEYOR-COUNTY COMMISSIONERS SHOULD FIRST AUTHORIZE 
ROAD AND BRIDGE REPAIR WORK-FORCE ACCOUNT NOT LIM­
ITED TO EXPENDITURE OF $200.00-LABORERS EMPLOYED BY 
COUNTY HIGHWAY SUPERINTENDENT. 

Township trustees may not employ the county surveyor to survey a township ditch 
for land drainage. 

Assistants to the county sun•eyor, while in the service of the county and drawing com­
pensation from the county treasury, may not accept employment from township trustees 
on township ditch work. · 

A deputy oj the county surveyor making land surveys under sections 2807 to 2814, 
G. C., may charge and collect for such services the fees fixed by law. There is no authority 
for covering. such fees into the county treasury and the same may be disposed of in any 
manner agreed upon between the surveyor and his deputy. 

All road and bridge repair work should be.first authorized by the county commis­
sioners nnd this is true even where roads and bridges are in a dangerous condition. 

County commissioners, when proceeding to improve roads by force account, are not 
limited to an expenditure of :$200 or les8. Laborers engaged on such force account work 
arc to be employed by the county highway superintendent. 

CoLUMBUS, OHio, December 13, 1915. 

Hox. RoGEn D. HAY, Proseculing Attorney, Defiance, Ohio. 
DEAR Sm:-I have your communication of November 9, 1915, in which you 

submit a number of inquiries as to the operation of the Cass highway law. Your 
first inquiry reads as follows: 

".\1\lY the township trustees request the county surveyor to survey a 
township ditch for land drainage? Said diteh to be governed by the special 
assessment law." 

The pertinent provision of the General Code is found in section 6612 and reads 
as follows: 
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"The trustees may employ an engineer to locate, level and measure the 
('Ourse of such ditch, and such other assistance as they need." 

'Under the provision above quoted, it is no part of the official duty of the county 
surveyor to do the engineering work on a township ditch. Gnder the statutes in 
force prior to the going into effect of the Cass highway law, the township trustees 
might employ the county surveyor or they might employ some other engineer to per­
form the engineering work on a township ditch. The county sun•eyor was compen­
sated on a per diem basis, and if any of his time was not required for his official duties 
there was nothing to prevent his ac('epting other employment during the time when 
he was not employed about the duties of his office. As to hi'l employment by the 
trustees to survey a township ditch, he occupied the same position as any other en­
gineer. This situation has been entirely changed by the Cass highway law. Sec­
tion 138 of that law, being section 7181, G. C., provir!es that the county surveyor 
shall give his entire time and attention to the duties of his office. As pointed out in 
opinion No. 841, of this department, rendered to the bureau of inspection and super­
vision of public offices, on September 20, 1915, the county surveyor is prohibited by 
the Cass highway law from accepting any employment, either public or private, not 
p~ovided for by statute. Inasmuch as the county surveyor is required to devote 
his entire time to his affichl duties and inasmuch ::~s the engineering work on a town­
ship ditch is no part of the official duties of the county surveyor, it follows, in answer 
to your first question, that township trustees may not employ the county surveyor 
to survey a township ditch for land drainage. 

Your second question reads as follows: 

''May the township trustees employ the county surveyor or one of his 
assistants and the surveyor draw the fees? Section 5551 of the General Code 
gives the township trustees the right to employ an engineer. Now does this 
give them the right to employ a county engineer and the county surveyor 
draw the fees?" 

Your reference to section 5551, G. C., is not in point, as that section refers to 
the appointment of the county surveyor as tax map draughtsman by the county com­
Irusswners. Assuming that your second inquiry relates to the same subject as your 
first, it has already been answered in part by the observation that the township trus­
tees may not employ the county surveyor on township ditch work. It is equally 
apparent that the county surveyor cannot receive any compen'lation for such work, 
whether performed by himself or an assistant. It is also clear that no right exists in 
the township trustees to employ one of the assistants of the county surveyor on town­
ship ditch work. The compensation of assistants to the county surveyor is paid from 
the county treasury and is a full compensation for a.ll of their time, and such assistants 
would have no right while in the service of the county, and drawing compensation 
from the county treasury, to also· accept employment from township trustees on town­
ship ditch work, and this is true without regard to whether the compensation for the 
township ditch work is retained by the assishnts or paid by them to the ('Ounty sur­
veyor. 

Your third inquiry is as follows: 

"Land surveys. Whether the fees from work done on land surveys by 
the assistants in the county surveyor's office are to be paid to the county 
surveyor? If not, how can this work be done? 'Under your opinion the 
fees cannot be collected and paid back into the county treasury." 

The answer to this question depends upon the character of the land surveys re­
ferred to by you. Inasmuch as the county surveyor is required to give his entire 
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time and attention to the duties of his office, he cannot devote any time to land 
surveys unless the surveys in question be of such a character that private individuals 
have a right to call upon the county surveyor in his official capacity to make the same. 

The land surveys which the county surveyor may be called upon to make in his 
official capacity, and therefore the only land surveys which it is permissible for him 
to make, are those referred to in sections 2807 to 2814, inclusive, of the General Code 
of Ohio. If called upon to make surveys of this class, the county surveyor may either 
do the work himself or mu.y debil a deputy to do the work, for, under the provisions 
of section 9. G. C., a deputy, when duly qualified, may perform all and singular, the 
duties of his principal. It would not be proper, however, for the county surveyor to 
detail any assistant other than a duly qualified deputy to perform the surveyor's 
duties under sections 2807 to 2814, inclusive. 

The opinion of this department to which you refer, being opinion No. 844, was 
rendered on September 20, 1915, to the bureau of inspection and supervision of pub­
lic offices, and that opinion only went so far as to hold that the salary of the county 
surveyor provided for by section 138 of the Cass highway law, sectioti 7181, G. C., 
does not cover services rendered by the county surveyor to private individuals under 
sections 2807 to 2814, inclusive, of the General Code. 

The following is quoted from the opinion in question: 

"Sections 2807 to 2814, inclusive, of the General Code, provide that 
land owners may call upon the county surveyor to make surveys of their 
lands, plant corner stones or posts, conduct proceedings to establish corners 
and take depositions therein, and record plats and certificates of the surveys 
made by him. These are clearly duties of the office of county surveyor. It 
is further provided that the fees of county surveyors for such services shall 
be paid by the person or persons applying therefor, and there is no provision 
of law requiring these fees to be covered into the treasury. If, therefore, a 
county surveyor is called upon to render services under sections 2807 to 
2814, G. C., such surveyor will be entitled to charge and collect therefor the 
fees provided by· law, and such fees will be in addition to the annual salary 
provided by section 138 of the act now under consideration." 

It will be noted that the opinion from which the above is quoted refers in terms 
only to those cases where the land surveys are made by the county surveyor himself. 
Its principles, are, however, applicable where the smveys in question are made by 
a deputy or the county surveyor. In such cases the deputy is authorized to charge 
and collect the fees fixed by law for such services. The disposition of such fees after 
collection is a matter in which only the county surveyor and his deputy are inter­
ested, and the fees may be disposed of in any manner that may be agreed upon be­
tween them. There is, however, no authority for covering the fees into the county 
treasury even where the surveys are made by a deputy. 

Your fourth question and the first branch of your fifth question may be answered 
together. They are as follows: 

"Should all road and bridge repair work be first ordered by the county 
commissioners upon their journal, providing same comes under $200.00? 

"Can the county highway superintendent repair roads and bridges in 
dangerous condition without the approval of the county commissioners?". 

These inquiries involve a statement of the rights and duties of county commis­
sioners and county highway superintendents as to the repair of roads and bridges. 
Several sections of the Cass highway law seem to confer an independent authority 
in this particular upon the county highway superintendent. 

Section 141 of the act, section 7184, G. C., provides that the county highway 
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superintendent shall have general charge, subject to the rule;; and regulations of the 
state highway department, of the construction, improvement, maintenance and repair 
of all bridges and highways within his county, whether known as township, county 
or state highways, and that the county highway superintendent shall see that the 
same are constructed, improved, maintained, dragged and repaired as provided by 
law and shall have general supervision of the work of constructing, improving, main­
taining and repairing the highways, bridges and culverts in his county, subject to an 
exception which it is not necessary to note in this connection. 

Section 149 of the act, section 7192, G. C., provides that the county highway 
superintendent shall keep the highways of the county at all times in good and suit­
able condition for public travel and shall generally supervise the construction, im­
provement, maintenance and repair of the bridges and culverts on the highways of 
the county, the cost of which shall be borne by the county unless otherwise provided 
by law. 

Section 154 of the act, section 7197, G. C., provides that the county highway 
superintendent, under the direction of the state highway commissioner, shall provide 
for the maintenance and repair of the roads of the county, under such system as may 
be deemed expedient, so that each section of the highways of the county shall be under 
proper supervision and be effectively and economic.'llly improved, maintained and 
repaired. 

Similar general provisions are found in several other sections of the act, but the 
provisions specifically referred to above, and others of a similar character, must be 
read in the light of the other provisions of the law. 

A consideration of the entire act leads to the conclusion that its general spirit is 
that the county highway superintendent shall be the executive officer of the county 
commissioners in so far as bridges and highways are concerned. While duties in 
reference to repairing roads and bridges are enjoined upon him in general terms, he 
is given no authority to perform these duties with reference to county roads except 
in so far as the county commissioners may furnish him the means. Under section 
155 of the act, section 7198, G. C., the county highway superintendent may employ 
laborers, teams, implements and tools and purchase materials only with the approval 
of the county commissioners, and the same is true under section 160 of the act, sec­
tion 7203, G. C. I do not find any authority in the act for a county highway super­
intendent to make a contract binding upon the county except as he may be author­
ized by the county commissioners. 

It seems clear from the above that it was the intention of the legislature to con­
fer upon the county commissioners the power and authority of determining in the 
first instance what repairs should be made upon county roads and to place the work 
of making such repairs under the supervision of the county highway superintendent. 
The limitation of 8200.00 referred to by you in your fourth question has reference 
only to the necessity for advertising and securing competitive bids, and I conclude, 
in answer to your fourth question, that all road and and bridge repair work should 
be first Jrdered by the county commissioners without reference to the cost of the work 
and, of course, their orders and instructions to the county highway superintendent 
in this particular should appear upon their journal. 

In answer to the first branch of your fifth question, it is my opinion that the rule 
above stated is the same, even where roads and bridges are in a dangerous condition, 
and that the repair of such roads and bridges should be first authorized by the county 
commissioners. 

The latter part of your fifth question reads as follows: 

":\lay the county commissioner~ build new roads by force account when 
the same will cost over 8200.00, and also is the county highway superinten­
dent, when work is done under force account, to have charge of the e~ploy-
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ment of men upon the work or whether it is meant that the work shall be 
done under his direction in so far as f!Uality of workmanship and material is 
concerned?" 

Section 156 of the act, being section 7199, G. C., contains the following language: 

"If, in the opinion of the county commissioners, it is advisable to pro­
vide for the improvement, maintenance and repair of any portion of the 
highways of the county by contract * * *," 

thus indicating that it was the intention of the legislature to authorize not only the 
maintenance and repair, but also the improvement of highways by force account. 
The several provisions of the act authorizing the employment of laborers, teams, im­
plements and tools and the purchase of tools and materials, also indicate that it was 
the intention to authorize force account work. The county could have no use for 
labor or tools or material unless the county commissioners were authorized to proceed 
by force account. It is therefore manifest that under proper conditions and circum­
stances, the county commissioners have authority to improve, maintain or repair 
highways by force account, and without going into an extended discussion of· any 
possible limitation that may exist on this right, it is my opinion that the same is not 
confined to work costing $200.00 or less, and that if the other facts exist which would 
authm:ize the commissioners to proceed by force account, they are not prohibited 
from so doing merely by the fact that the improvement in question will cost more 
than $200.00. 

In view of the provision of section 155 of the act, section 7198, G. C., to the effect 
that the county high,vay superintendent may, with the approval of the county com­
missioners, employ laborers, teams, implements and tools, and purchase material 
it is my opinion that where the county commissioners determine to proceed by force 
account, the laborers engaged on the work are to be employed by the county highway 
superintendent, such employment having been first authorized by the county com-
missioners. Respectfully, 

1094. 

EDWARD c. TURNER, 
Attorney General. 

TOWNSHIP TRUSTEES-NO AUTHORITY AT PRESENT TIME FOR 
MAKING ROAD IMPROVEMENT BY BOND ISSUE UNDER CASS 
HIGHWAY LAW. 

Township trustees are withoUt authority at the present lime to raise funds by a bond 
issue under the Cass highway law for the improvement of roads under chapter I I I of that 
law. 

CoLUMBUS, OHIO, December 13, 1915. 

HoN. B. A. :\iYERS, Prosecuting Attorney, Celina, Ohio. 
DEAR Sm:-I have your communication of December 3, 1915, which reads in 

part as follows: 

"Calling your attention tD chapter III of Cass road law, 105-106 Ohio 
Laws, page 589. 

"A petition has been filed with the board of trustees of Dublin town­
ship in our county asking for the improvement of a certain road as set out 
and described in th~ petition. 
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"Section 60 of said law provides that the board of trustees of any town­
ship may levy and assess upon the taxable property of such township a tax 
not exceeding three mills in any one year upon each dollar of taxable prop­
erty therein for the purpose of improving, dragging, repairing or maintain­
ing any public road or roads or part thereof. Such levy shall be in addition 
to the levy of two mills authorized by law for general township purposes, but 
subject to the limitation upon the combined maximum rate for all taxes now in 
force. 

"The question arises, how will the township trustees raise funds for the 
immediate improvement of this road? Are they authorized to issue bonds 
in anticipation of the collection of this levy? * * * The trustees de­
sire to proceed under the Cass road law, if possible, and construct roads 
which they may see fit to grant under the petitions filed. How can they 
proceed and secure funds under this law?" 

As I understand your question, you desire to know whether the township trustees 
may, under the provisions of the Cass highway law, raise funds at the present time for 
the improvement of a road under chapter III of that law, either by a bond issue or 
otherwise. Your question is specifically answered by opinion No. 849 of this department 
rendered to the bureau of inspection and supervision of public offices on September 
21, 1915, a copy of which opinion will be found on page 32 of a pamphlet which I am 
sending you under separate cover. In this opinion it was held that bonds might be 
issued by township trustees for the construction or reconstruction of roads under sec­
tions 60 and 74, inclusive, of the Cass hi12;hway law, provided such bonds were authorized 
by a vote of the qualified electors of the township and provided further that the money 
raiser! by a levy under section 60 of the act did not furnish sufficient funds for such 
work. It was further held that as the Cass highway law did not go into effect until 
September 6, 1915, and therefore no levy could be made this year under section 60 of 
that act, no election to determine the question of issuing bonds could be held until 
(l.fter the time in the ye[l.r 1916 when the township made its levy under section 60 of 
the act, and it was determined that said levy did not furrtish sufficient funds for the 
construction and repair of the designated roads. It therefore followA that township 
trustees are without authority at the present time to raise funds by a bond issue under 
the Cass highway law for the improvement of roads under chapter III of that law, 
and I know of no other method by which they may at the present time raise such 
funds. 

Inasmuch as township trustees are without authority to raise such funds at the 
present time, it becomes unnece&~ary to discuss the further question· suggested by you 
in your letter relating to a conflict of authority between the county commissioners 
and the township trustees. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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1095. 

COU~TY CO.:VIMISSIONERS-MAY ISSUE BONDS FOR PIKE REPAIR 
PURPOSES-CONSTRUCTION OF SECTION 6929, G. C. 

Bonds for pike repair purposes may be issued by county commissioners under section 
108 of the Cass highway law, section 6929, G. C. 

CoLUMBus, Omo, December 13, 1915. 

HoN. DoNALD F. ,MELHORN, Prosecuting Attorney, Kenton, Ohio. 
DEAR Sm:-I have your communication of November 11, 1915, in which you 

request my opinion as to the legality of a certain method suggested by you for raising 
money for pike repair purposes. You state that many of the main traveled highways 
of tJle county are badly in need of repair and that same are a positive menace to the 
safety of those who traverse them, and that the pike repair fund of the county is already 
overdrawn and the amount that will be available from the February, 1916, settle­
ment will be altogether inadequate. Some of the roads in question are main market 
roads, others are inter-county highways and the remainder are county roads. 

Referring to the possibility of relief through a road repair levy under section 238 
of the Cass highway law, you make the point, among others, .that the proceeds from 
such a levy would not be available until after the February, 1917, settlement. This 
point is well taken, and it is apparent that relief must be sought under some other 
section of the law. 

As to obtaining state aid for the repair of the inter-county highways within your 
county, either under section 184 or under the latter part of section 196, of the Cass 
highway law, you state you are informed by the state highway commissioner that state 
aid is not obtainable at the present time, for the reason that the apportionment to 
Hardin county has been exhausted. You also point out that it would be useless to 
attempt to proceed at the present time under section 196 of the Cass highway law, 
even if state funds were available. for the reason that there are no funds in the county 
treasury subject to appropriation for the "equal sum" which must be appropriated 
and expended by the county in order to obtain state funds under this section. 

Referring to the procedure for repairing roads under section 85 and the succeeding 
sections of the Cass highway law, using one of the methods of paying the costs and 
expenses set forth in section 98 of the law, you raise the objection, based upon the 
policy pursued by your county in the past, that such a procedure would involve assess­
ing a part of the cost of the repairs upon the owners of abutting real estate. You 
observe that this has never been done in the history of your county in repairing pikes, 
and indicate that you are anxious to adopt a course of procedure which would enable 
the county to bear the entire cost of the contemplated repairs. 

You state that the method called for by your present situation is not only one that 
will enable the county to bear the entire expense, but also one that will furnisih pike 
repair money that may be legally used on main market, inter-county and county 
roads alike. The method which 'you state you have in mind, and as to the legality 
of which you desire my opinion, is set forth in your communication as follows: 

"(A) The first thing that the county commissioners would do, would 
be to comply with section 196 (G. C. 1203), and get the approval of the chief 
highway engineer as to the plans and specifications of the repair of the inter­
county highways and main market roads. Section 226 (G. C. 1231), would 
seem to give the commissioners the same right to repair a main market road, 
as is given by section 196, that is, after receiving the chief highway engineer's 
0. K. on the plans and specifications. · 
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"(B) The county com!UlssiOners would take jurisdiction, without a 
petition, under section 89 (G. C. 6910), pass resolutions to repair certain 
specified roads, and order, by virtue of section 100 (G. C. 6921), all costs 
and expenses to be 'paid out of the proceeds of any levy or levies for road 
purposes on the grand duplicate of the county.' Said resolution would, of 
course, further provide, under section 105 (G. C. 6926), for a fund to be created 
by taxation for the payment of the county's proportion of the costs and ex­
penses of the improvement (in this case the county's proportion being all 
of said costs and expenses). 

"(C) Then the county commissioners, under section 108 (G. C. 6929), 
would issue bonds in anticipation of the taxes to be raised under the levy 
provided for by section 105 (G. C. 6926), to pay the costs and expenses of 
the improvement.'' 

I am of the opinion that the method suggested by you will meet the situation 
which you present and that the same may be lawfully followed with sole slight changes 
in the order in which the several steps should be taken. 

The county commissioners should first, by a unanimous vote, adopt a resolution, 
under section 89 of the Cass highway law, declaring the necessity for repairing the 
roads in question, which resolution should contain a description of each road. Acting 
under section 90 of the law, they should, by a unanimous vote, adopt a resolution 
determining the kind and extent of the repairs, and at the same time should order 
the county surveyor to make surveys, plats, profiles, cross sections, estimates and 
specifications, such as may be required for the repairs in question, and when the same 
have been made the profile and grade should be approved by the county commis­
sioners. While it is true that in the latter part of section 90 of the law the word "im­
provement" is twice used instead of the phrase "construction, improvement or repair," 
yet the use of the expression "constructed, improved or repaired" in the first part of 
the section indicates that the word "improvement," as used thereafter in the section, 
was intender! to include construction and repair. 

Upon the completion of the surveys, plats, profiles, cross sections, estimates a,nd 
s pP.cifications, and the approval of the profile and grade by the county commissioners, 
the plans and specifications for the proposed repairs should, in the case of inter-county 
highways and main market roads, be submitted to the chief highway engineer for ex­
amination and approval. This action should be taken in view of the following pro­
vision found in section 196 of the law: 

"Xothing in this chapter shall be construed as prohibiting the county 
commissioners or township trustees from constructing, improving, main­
taining or repairing any part of the inter-county highways within such county 
or township; provided, however, that the plans and specifications for the pro­
posed improvement shall first be submitted to the chief highway engineer and 
shall receive his approval. * * *" 

While the authority for county commissioners to construct, improve, maintain 
or repair main market roads, provided the plans and specifications be first approved 
by the chief highway engineer, is not expressly conferred by the portion of section 196 
of the Jaw quoted above, yet I am of the opinion, from a consideration of the entire 
act, that it was the intention of the legislature to confer such authority and that the 
same exists and may be exercised. 

Upon the approval of the plans antl specifications by the chief highway engineer, 
the county commissioners should, under section 100 of the act, adopt, by a unanimous 
vote, a resolution ordering that all the costs and expenses of making the repairs be paid 
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out of a road repair fund to be thereafter created by a bond issue under section 108 of 
the act, or, as hereinafter pointed out, such resolution might properly be omitted from 
the procedure at this point and adopted at a later date. They should then, under 
section 108 of the act, and in anticipation of the collection of taxes levied under sec­
tion 105 of the act, adopt a resolution declaring the necessity, in their judgment, for 
a bond issue, and providing for the issuing of the bonds of the county in an aggregate 
amount necessary to pay the estimated cost and expense of the repairs. 

In order to comply with the constitutional requirement of section 11 of article 
XII of the constitution of Ohio, to the effect that no bonded indebtedness of the state, 
or any political subdivision thereof, shall be incurred, unless in the legislation under 
which such indebtedness is incurred provision is made for levying and collecting annually, 
by taxation, an amount sufficient to pay the interest on said bonds, and to provide a 
sinking fund for their final redemption at maturity, the county commissioners should, 
in their bond resolution, provide for the levying and collecting annually thereafter 
by taxation, upon the grand duplicate of the county, under section 105 of the act, 
an amount sufficient to pay the interest on the bonds in question and to provide a 
sinking fund for their redemption at maturity. If the resolution called for by section 
100 of the act, and hereinbefore referred to, has not been adopted prior to the adoption 
of the legislation providing for a bond issue, the county commissioners should, after 
the sale of the bonds, adopt such resolution and order therein that all the costs and ex­
penses of making the repairs be paid out of the road repair fund created by the bond 
issue in question. The commissioners will then be in a position to proceed with the 
work of repair, either by contracts duly e:dtered into by them or by force account, 
as may be determinhl. 

I deem it proper in this connection, however, to call your attention to certain 
considerations which bear upon the amount of bonds which may be issued by the county 
under favor of section 108 of the Cass highway law, section 6929, G. C. The bonds 
which it is proposed to issue in your county are to be issued in anticipation of a levy 
made under section 105 of the Cass highway law, section 6926, G. C., said levy to be 
provided for in the legislation authorizing the issuance of the bonds in question. The 
levy under that section is one made for the purpose of providing a fund for the payment 
of the county's proportion of the costs and expenses of constructing, improving, main­
taining, dragging and repairing roads under chapter VI of the Cass highway law. 

The third branch of the syllabus in the case of Rabe v. Board of Education, 88 
0. S., 403, reads as follows: 

"Bonds cannot be issued in anticipation of income from taxes levied 
or to be levied in an amount greater than the income to be anticipated thereby." 

The above rule must be observed by your county in carrying through the scheme 
of bond legislation herein discussed, but it does not follow that the limitation expressed 
in the third branch of the syllabus in the Rabe case, quoted above, is the only limi­
tation which, under the facts presented by you, should be observed in the issuing of 
bonds. The Rabe case was one involving the right to issue bonds for the purpose of 
obtaining and improving school property, and the court at page 422 used the following 
language: 

"It w~uld seem to be not only proper hut necessary to take into account 
the future demands upon the school funds for school purposes in connection 
with the probable increase of the tax duplicate in determining just what 
income may be anticipated by the issue of bonds for the purchase of school 
property without detriment to the future imperative needs of the schools of that 
school district. This, of course, is a question for the determination of the 
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board of education in the first instance, and a court of equity would not for 
this reason interfere to restrain the issue of these bonds, except for an abuse 
of discretion." 

In view of the foregoing, it may be stated that in issuing bonds under section 
6929, G. C., in anticipation of taxes levied under section 6926, G. C., the county com­
missioners cannot issue bonds in an amount greater than the income to be anticipated. 
In determining the amount of income derived from taxes levied under section 6926, 
G. C., in anticipation of which bonds may be issued, the commissioners should first 
determine the total amount that can probably be realized by a levy under the sec­
tion in question, having due regard to the needs and requirements of other taxing sub­
divisions and to the needs and requirements of the county for other purposes. From 
such total amoun~ there must be deducted by the county commissioners an amount 
to be determined by them in the exercise of a sound discretion, which amount must be 
sufficient to meet the future imperative needs of the county for the purposes of con­
structing, improving, maintaining, dragging and repairing roads under chapter VI 
of the Cass highway law during the life of the bonds to be issued. The balance of such 
total amount left after making such deduction is the amount that may be anticipated 
by a bond issue. In other words, the amount of bonds that may be issued under 
section 6929, G. C., in anticipation of levies made under section 6926, G. C., plus the 
interest that will have to be paid on such bonds, cannot exceed the total amount that 
can probably be realized by the levy under section 6926, G. C., having due regard 
to the needs and requirements of other taxing subdivisions and to the needs and re­
quirements of the county for other purposes, less an amount to be determined by the 
county commissioners in the exercise of a sound discretion and which amount must be 
sufficient to meet the future imperative needs of the county for the purposes of con­
structing, improving, maintaining, dragging and repairing roads under chapter VI 
of the Cass highway law during the life of the bonds to be issued. 

An opinion covering the limitations set forth in the several tax levying sections of 
the Cass highway law is in process of preparation by this department and inasmuch 
as some of the matters therein to be treated have a bearing upon the matters set forth 
in your inquiry, a copy of that opinion _,;u be forWftrded to you as soon as the same is 
prepared. 

1096. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE OF BOARD OF EDU­
CATION OF DISTRICT OF UNION TOWNSHIP, BUTLER COUNTY, 
OHIO. 

Cor.uMBus, Omo, December 14, 1915. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEl\IEN:-

"In Re: Bonds of Union township rural school district, Butler county, 
Ohio, in the aggregate amount of 830,000.00, being sixty bonds of 8500.00 
each, bearing interest at five per centum per annum, and payable 81,500 each 
year, beginning May 1; 1916, and ending May 1, 1935." 

I have examined the transcript of the proceedings of the board of education of 
the district of Union township, Butler county, Ohio, relative to the issuance of the 
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above bonds; also the certified copies of the opinions of the court of common pleas, 
and of the court of appeals of Butler county, in the case of Harry W. Howard et a!., 
plaintiffs, v. Aufranc et a!., defendants, and I am of the opinion that said bonds are 
valid and legal obligations of the said Union township school district, and approve 
the same. 

I "l'.ish to state further that the objections which have heretofore prevented my 
approval of these bonds have been removed by the decisions of the court of common 
pleas and the court of appeals of Butler county, above referred to, and this opinion 
is based upon the judgment of the courts expressed in the above action. 

1097. 

Respectfully, 
EDWARD C. TunNEll, 

Attorney General. 

SECTION 2314, G. C., REQUIRED TO BE FOLLOWED WHEN INSTALL­
ING HEATING SYSTEM IN STATE INSTITUTION COSTING MORE 
THAN $3,000-KENT STATE NORMAL SCHOOL. 

There is no authority to install heating system in state institution costing more than 
three thousand dollars without following provisions of section 2314 et seq., G. C. 

CoLUMBus, Omo, December 14, 1915. 

HoN. J. E. McGILVREY, President Kent State Normal School, Kent, Ohio. 
DEAR SIR:-Under date of December 7th, you subxnitted for my written opinion 

the following: 

"During the Christmas holidays, while" school is not i.n session, I wish 
to take the hot air furnaces out of the adxninistration building, which was 
built three years ago, and put in the necessary vento radiation for connect­
ing this building mth the power plant. It is necessary to make this con­
nection, not only for the proper heating of this building, but I do not have 
money enough appropriated under personal service to operate two power 
plants for the remainder of the year. For the purpose above stated I wish 
to buy, to be paid for out of the appropriation for heating plant and equip­
ment, five thousand (5,000) feet of vento radiation directly on bids from the 
manufacturer, which will cost not more than $1,573.00. From another 
firm I msh to buy the automatic temperature regulation which will cost 
$1,500.00, and I "~'.ish to install this radiation and equipment by 0irect labor 
with our plumbers who are at work here on the plant in the same way that 
we paid for the labor on the grading of the groun'ds this summer, and on the 
tunnel basement of the corridors. I feel sure that the proposed plan comes 
within the provision of the law. By doing work this way I find I can save 
enough money from the appropriation for the heating plant and equipment 
to connect the dorxnitory with the heating plant. This saving amounts to 
about $1,466.00. 

"I am enclosing copy of the report to the board of trustees which mil 
give you the facts connected mth this case which show that, because of the 
delay and unwarranted neglect of the architect, it would be impossible to 
advertise these itelllS for the heating of this building in time to install during 
the Christmas vacation. 
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"The work in question might readily be considered under the head of 
'Repairs to an old building.' This building was completed two years ago 
and heated with hot air furnaces. I wish now to buy and install a certain 
amount of radiation, as specified above. 

"This matter is urgent, and I shall be glad to have an opinion at your 
earliest convenience.'' 

The answer to your inquiry is contained in section 2314 of the General Code, 
which reads as follows: 

"Before entering into contract for the erection, alteration or improve­
ment of a state institution or building or addition thereto, excepting the 
penitentiary, or for the supply of materials therefor, the aggregate cost of 
which exceeds three thousand dollars, each officer, board, or other authority 
by law charged with the supervision thereof, shall make or cause to be made 
the following: full and accurate plans, showing all necessary details of the 
work, with working plans suitable for the use of mechanics and other build­
ers in such construction, so drawn and represented as to be plain and easily 
understood; accurate bills showing the exact amoun't of different kinds of 
material necessary to the construction to accompany such plans; full and 
complete specifications of the work to be performed, showing the madner and 
style required, with such directions as will enable a competent mechanic or 
other builder to carry them out and afford bidders all needful information; 
a full and accurate estimate of each item of expense and of the aggregate 
cost thereof.'' 

Since, from your letter, it appears that the five thousand feet of vento radiation 
will cost $1,573.00, and the automatic temperature regulation will cost $1,500.00, 
the cost of the two will be in excess of three thousand dollars, without conSidering 
the labor on the same. To attempt to do the work in the way described in your letter 
would be in direct violation of the provisione 'section 2314, supra. 

1098. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

ROADS AND HIGHWAYS-WHAT COUNTY COMMISSIONERS MUST 
DO TO COME UNDER PROVISION OF SAVING CLAUSE OF <:'ASS 
HIGHWAY LAW WHEN PROCEEDING UNDER SECTION 6956-1, G. C. 

In order tha, . proceeding under sections 6956-1, et seq., G. ( ,may be preserved by the 
saving provisions of the Cass highway law, the county commi8sioners must, prior to September 
6, HJ15, have gone upon the line of the proposed road improvement, determined that the 
public utility and convenience require such road to be laid out, constructed, repaired, im­
proved, altered, straightened or widened as petitioned for, and taken the other action provided 
by section 6956-2, G. C. 

CoLUMBUs, OHIO, December 14, 1915. 

HoN. S. W. ENNIS, Prosecuting Attorney, Paulding, Ohio. 
DEAR SIR:-1 have your communication of December 11, 1915, which communica­

tion reads as follows: 

"I would like to have your opinion upon the law relating to the follow­
jog facts: 
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"In Paulding county there have been a number of petitions and bonds 
filed with the auditor to construct and improve pike· roads, in accordance with 
the provisions of sections 6956-1 to 6956-16 of the General Code of Ohio, 
all being filed since :\lay 10, 1!!10. On some of these petitions lor said road 
improvements the county commissioners have counted the names of the 
petitioners, and found that a majority of the land owners owning land lying 
and being within one mile in any direction from either side, end or terminus 
thereof have petitioned for sa.id road improvements. The proceedings or 
journal of said county commissioners show no further action taken, nor have 
the county commissioners gone upon the line of any said roads or parts thereof, 
and all of said petitions were filed in 1913 and 1914, and such actions as were 
taken thereon by said eounty commissioners were prior to the passage of the 
Cass highway act. 

"Section 300 cif said Cass highway act, chapter 13, of the curative pro­
visions of said act, provides in part as follows: 

" 'Section 300. (Former proceedings, contracts, tax levies, bonds, 
etc., shall be valid.) All proreedings for the construction, improvement or 
repair of stone, gravel, or other roads in this state under the provisions of 
sections 6956-1 to 6956-16, inclusive, of the General Code, had since M:1y 
10, 1910, and all petitions granted, bonds issued, taxes and assessments levied 
or to be levied on account of such roads, and all contracts made and entered 
into, under the provisions of said sections, and ::tny and !ill steps i'1ken there­
under, are hereby declared and held to be valid, and boards of county commis­
sioners or other officials shall have full power and authority to complete all 
roads in process of construction under said sections, and shall have full power 
and authority to levy taxes and assessments for such roads, and to sell bonds 
to pay for the construction and improvement of all such roads, and to do any 
and all things contemplated by the provisions of said sections.' 

"Do such actions and proceedings as have been taken, above referred to, 
by the county commissioners on said road improvements, in accordance with 
the provisio·ns of said sections 6956-1 to 6956-16, before being repealed by 
said Cass highway act, enable them to complete said road improvements under 
the old law, or will said pike road improvements have to be repetitioned for 
under the new law?" 

Your question is substantially answered by opinion No. 1045 of this department 
rendered to Ron .. F. J. Bishop, prosecuting attorney of Ashtabula county, on November 
29, 1915, a copy of which opinion you will find enclosed. 

For the reasons set forth in the opinion to Mr. Bishop it is my opinion that, under 
the state of facts disclosed by your letter, the county commissioners are without author­
ity to proceed under the old law, inasmuch as they did not, prior to the going into effect 
of the Cass highway law on September 6, 1915, go upon the lines of the roads covered 
by the petitions an(! determine that the public utility and convenience required that 
the roads in question be laid out, constructed, repaired, improved, altered, straightened 
or widened as petitioned for, and did not determine the routes and termini of such roads 
as were to be laid out, and did not determine the kind and extent of the improv..,ment 
or repair, and the alterations in the lines and changes of grades of said roads, if any. 
This being true, it will be necessary, in the construction or iinprovement of the roads 
in question, to institute new proceedings under the Cass highway law. 

Respectfully, 
EPWA.RP c. TURNER, 

Attorney General. 
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1099. 

OHIO STATE CXIYERl:-llTY-APPROYAL OF COXTRACT FOR COX­
STRCCTIOX OF HO:\lEOPATHIC HOSPITAL B"CJLDIXG. 

CoLP~IBCs, Omo, December 14, 1915. 

llo:.. CARI, E. RTEEB, Secretary Board of Trustees, Ohio Stale Unit•enily, Columbua, 
Ohio. 
DEAR Sm:-You have submitted for my approval the following contracts: 

"For the construction of the homeopathic hospital building, awarded 
to the Dawson Construction Company, in the sum of 339,890.00, to cover the 
entire work bid upon except items 15 and 16; 

"One to the Huffman-Conklin Company, in the sum of 813,298.00, to 
cover said items 15 and 16; 

"Also for the construction of the shops building, the entire contract 
except items 13 and 14 having been awarded to the Dawson Construction 
Company, in the sum of 884,625.00; and 

"To the Huffman-Conklin Company to cover said items 13 and 14, in 
the sum of 817,731.00." 

I have carefully examined the advertisements calling for the bids, and find the 
same to be in all respects correct. 

I have examined the contracts referred to and the bonds attached thereto and 
fin{! them to be correct, anrl have, therefore, approved the same. 

I have filed in the office of the auditor of state the original of the contract of the 
Dawson Construction Company for the construction of the homeopathic hospital build­
ing, the contract of the Huffm::m-Conklin Company for the heating and ventilating 
plumbing, gas fitting and sewer, covered by items 15 and 16, the contract of t.he Dawson 
Construction Company for the construction of the shops building, and the contract of 
the Huffman-Conklin Company for the he<tting and ventilating, plumbing. gas fitting 
and sewer, together with the bonds <'Overing the respective contracts, and I am here­
with returning to you the advertisements upon which bids were received. 

1100. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

PRESCRIBED FOR:\I OF LEASE FOR USE BY THE IXDUSTRIAL COM­
·MISSIOX OF PREMISES OWNED BY W. G. STONEMAN. 

CoLUMBUs, Omo, December 14, 1915. 

HoN. BENSON W. HouGH, Adjutant General, Columbus, Ohio. 
DEAR Sm:-You have request'ed me to prepare for you a form of lease for the 

premises owned by :\Ir. W. G. Stoneman, of Columbus, Ohio, and described as fol­
lows: 

"All of the third and fomth floors and four thousand (4,000) square feet 
of the basement of the building known a.s the 'South -Stoneman building,' 
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situated at Nos. 335-339 South High street, in the city of Columbus, Ohio, 
together with four hundred (400) square feet of storage room in the attic of 
said building," 

to be used by the industrial commission of Ohio. 
In accordance with your request, I herewith submit to you a form of such lease: 

LEASE. 

THIS AGREEMENT OF LEASE WITNESSETH: 
That W. G. STONEMAN, of Colu~bus, Ohio, lessor, in consideration 

of the rents and covenants hereinafter stipulated to be paid and performed 
by the STATE OF OHIO, lessee, through THE INDUSTRIAL COMMIS­
SION OF OHIO, does hereby GRANT, REMISE AND RELEASE to the 
said lessee, the following described premises, to wit: 

"All of the third and fourth floors and four thousand (4,000) square feet 
of the basement of the building known as the 'South-Stoneman building,' 
situated at Nos. 335-339 South High street, in the city of Columbus, Ohio, 
together with four hundred (400) square feet of storage room in the attic 
of said building." 

TO HAVE AND TO HOLD the same, with the appurtenances, untt> 
the said lessee for the use of the industrial commission of Ohio, from the 
first day of March, 1916, for and during the term covered by the life of the 
existing appropriations made to said he industrial commission of Ol).io, 
applicable to the payment of rent for '- Jch premises herein leased. 

And it is expressly stipulated and agreed by lessor herein that the said 
premises shall, at the commencement of this lease, be in all respects in the 
condition required by the plans and specifications now on file in the office of 
the adjutant general of Ohio. Lessor further agrees that if said premises 
are not in the condition prescribed by said plans and specifications on the 
day of the commencement of this lease no rent shall be charged for the use 
and occupancy of the same until said premises are put in the condition pre­
'lcribed by the said plans a.nd specifications. 

Said lessor agrees during the life of this lease, or any renewal thereof, 
to furnish adequate light, heat, water and janitor service at all times, and 
also to furnish elevator service from eight o'clock a. m. to eleven o'clock 
p. m. on each and every day during the continuance of this lease except Sun­
days. 

Continued occupation by lessee, after the expiration of this lease, shall 
not operate as a renewal hereof for any period, but a new lease must be made. 
And said lessor, for himself and for his heirs, executors, administrators and 
assigns, covenants with the said lessee that he will, on or before the expira­
tion of this present lease, at the request of said les.See, acting through the ad­
jutant general of Ohio, grant and execute to it a new lease of the premises 
hereby demised, with their appurtenances, for a lawful term to be designated 
by lessee, acting through the adjutant general of Ohio, to commence upon 
the expiration of the term hereby granted, at the same rent, payable in like 
manner, and subject to like covenants, provisos and conditions, except for 
renewal, as are contained in this lease. 

The rent to be paid hereunder shall be nine hundred dollars (8900.00) 
per month, payable from the appropriations now made to the industrial 
commission of Ohio, upon voucher of said commission, and said lessee hereby 
covenants and agrees with said lessor, his heirs and assigns, that it will pay 
said rents, in the manner p.foresaid, unless said premises shall be destroyed 
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or rendered untenantable by fire or other casualty; that it will not do or 
suffer any waste therein nor assign this lease, or any part thereof, without 
the written consent of s.tid lessor, and that at the end of said tenn, unless 
a renewal be requested, will deliver up said premises in as good order and 
condition as they now are or may be put by said lessor, reasonable use and 
ordinary wear and tear thereof and damage by fire and other unavoidable 
casualty excepted. 

PROVIDED, HOWEVER, That if said rent, or any part thereof, shall 
remain unpaid for sixt.y (60) days after it shall become due, and after de­
mand therefor has been made upon the industrial commission of Ohio, it 
shall be lawful for said lessor, his heirs or 'lssigns, to re-enter said premises 
and the same to have again, repossess and enjoy, a<; in his first and former 
estate; thereupon this lease and everything therein contained on said lessor's 
·behalf to be done and performed shall cease, determine and be utterly void. 

PROVIDED, HOWEVER, That nothing herein shall bind lessee for any 
amount of money in excess of that portion of the amount now appropriated 
by law to the industrial commission of Ohio applicable to rent of premises. 

And said lessor, for himself and for his heirs, executors, administrators 
and assigns, covenants and agrees with said Jessee that said lessee paying the 
rents, and observing and keeping the covenants of this lease on its part to 
be kept, shall lawfully, peacefully and quietly hold, occupy and enjoy said 
premises, during said term, without any Jet, hindrance, ejection or moles­
tation by said lessor, or his heirs, or any person or persons lawfully claiming 
under them. 

The said lessee, acting through the adjutant general of Ohio, may ter­
minate this lease at any time upon the giving to the lessor, or his duly au­
thorized agent, sixty (60) days' notice of its intention so to do. 

This lease shall not be binding upon lessee until approved by the gov­
ernor of Ohio. 

IN WITNESS WHEREOF, the said lessor and the said lessee, acting 
by and through the adjutant gener!1l of Ohio, said adjutant general being 
thereunto duly authorized hy statute, have hereunto set their hands, in trip-
licate, on the ________________ day of December, in the year of our Lord 
one thous::md nine hundred und fifteen. 

Signed and acknowledged in 
the presence of 

_____________ .. __________ (Lessor.) 

THE STATE OF OHIO, (Lessee.) 

BY-----------------------------
as Adjutant General of Ohio. 

Approved _______________________ , Hl15. 

Governor of Ohio. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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!101. 

TAX CO:\DJISSION-LEASE FOR XE\V QUARTERS FOR SAID CO:\DIIS­
SIOX-LESSOR-THE CO:\L\IERCIAL DIPROVE:\lEXT CO:\IPA:\Y. 

CoLUMBUS, OHIO, December 16, 1915. 

HoN. BENSON \V. HouGH, Adjutant Celleral, Columbus, Ohio. 
DEAR SIR :-You have requested me to prepare for you a form of lease for the 

premises owned· by the Commercial Improvement Company, of Columbus, Ohio. and 
described as follows: 

"Rooms ::'\ os. 401, 403, 405. 407 and 409, located on the fourth floor of 
the 'Commercial lmilding,' No. 104 Xorth Third street, in the city of Colum­
bus. Ohio,'' 

to he used by the tax commission of Ohio. 
ln accordance with your request, I herewith submit to you a form of such lease: 

"LEASE. 

"This Agreement of Lease Witnesseth: 

"That the Commercial Improvement Company, a corporation organized 
under the laws of the state of Ohio, with its office in the city of Columbus, 
Ohio, lessor, in consideration of the rents and covenants hereinafter stipu­
lated to be paid and performed by the state of Ohio, lessee, through the tax 
commission of Ohio, does hereby grant, remise· and release to the said 
lessee. the following described premises, to-wit: 

"Rooms ::'\ os. 401, 403, 405, 407 and 409, located on the fourth floor. of 
the 'Commercial building,' K o. 104 ::'\ orth Third street, in the city of 
Columbus, Ohio. 

''To have and to hold the same, with the appurtenances, unto the said 
lessee for the use of the tax commission of Ohio from the first day of Jan­
uary, 1916, for and during the term covered by the life of the existing 
appropriations made to said the tax commission of Ohio applicable to the 
payment of rent for such premises herein leased. 

''And it is expressly stipulated and agreed by the lessor herein that the 
said premises shall, at the commencement of this lease, be in all respects in 
the condition required by the plans and specifications now on file in the of­
fice of the adjutant general of Ohio, to which reference is hereby made. 
Lessor further agrees that if said premises are not in the condition pre· 
scribed by said plans and specifications on the day of the commencement 
of this lease, no rent shall be charged for the use and occupancy of the 
same until said premises are put in the condition prescribed by the said 
plans and specifications. 

''Said lessor further agrees to furnish during the life of this lease ade­
quate light, heat, water and janitor sen·ice and eJe,•ator service at all times 
during the continuance of this lease. 

"Continued occupation by lessee, after the expiration of this lease, 
shall not operate as a renewal hereof for any period, but a new lease must 
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he made. • \nd said lessor. for itself and for its successors and assigns, 
co,·enants with said lessee that it \\'ill. on or before the expiration of this 
present lease. at the request of said lessee, acting through the adjutant 
general of Ohio, grant and execute to said lessee a new lease of the prem­
ises hereby demised. with their appurtenances, for a lawful term, not exceed­
ing two years. to be designated by lessee, acting through the adjutant gen­
eral of Ohio, to commence upon the expiration of the term hereby granted, 
at the same rent, payable in like manner, and subject to like covenants, pro­
,·isos and conditions. except for renewal, as are contained in this lease. 

"The rent to be paid hereunder shall be two hundred dollars ($200.00) 
per month, plus an amount equal to the amount paid by lessor to the Colum­
bus Hailway Power & Light Company for electricity furnished to the prem­
ises herein leased, as the same shall be determined monthly by a reading 
of the meter to be provided by the lessor for the sole use of the premises 
herein leased. Said amount to be. payable from the appropriations now made 
to the tax commission of Ohio, upon voucher of said commission, and said 
lessee hereby covenant~ and agrees with said lessor. its successors and as­
signs. that it will pay said rents in manner aforesaid, unless said premises 
shall be destroyed or rendered untenantable by fire or other casualty; that 
it will not do or suffer any waste therein nor assign this lease, or any part 
thereof. without the written consent of said lessor. and that at the end of 
said term, unless a renewal be requested, will deliver up ·said premises in 
as good order and condition as they now are or may be put by said lessor. 
reasonable use and ordinary wear and tear thereof and damage by tire or 
other casualty excepted: 

"Provided, however, that if said rent, or any part thereof, shall remain 
unpaid for thirty (30) clays after it shall become due, and after demand 
therefor has been made upon the tax commission of Ohio, it shall be law­
ful for said lessor, its successors or assigns, to re-enter said premises and 
the same to have again, repossess and enjoy, as in its first and former es­
tate; thereupon this lease and everything therein contained on said lessor's 
behalf to be done and performed shall cease, determine and be utterly void. 

''Provided, however, that nothing herein shall bind lessee for any 
amount uf money in excess of that portion of the amount now appro­
priated by law to the tax commission of Ohio applicable to rent of premises. 

"And said lessor, for itself and for its successors and assigns, co\·enants 
;uul agrees with said lessee that said lessee paying the rents, and observing 
aml keeping the covenants of this lease on its part to be kept, shall lawfully. 
peacefully and quietly hold, occupy and enjoy said premises, during said 
term, without any let, hindrance. ejection or molestation by said lessor. or 
its successors or assigns. or any person or persons lawfully claiming under 
them. 

"The said lessee, acting through the adjustant general of Ohio, may 
terminate this lease at any time upon the giving to the lessor, or its duly 
authorized agent, ninety (90) days' notice of its intention so to do. 

"This lease shall not be binding upon lessee until apprO\·ed by the gov­
ernor of Ohio. 

"In witness whereof, the lessor herein. the C()Jnmercial improvement 
Company. has hereunto set its hand and affixed its corporate seal hy its 
----------------·he being thereunto duly authorized hy resolution of its 
hoard of directors, and the said lessee. the state of Ohio, acting hy an<l 
through the adjutant general of Ohio, said adjutant general being thereunto 
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duly authorized by statute, has hereunto set its hand, in triplicate, this 
------------ clay of December, in the year of our Lord one thousand nine 
hundred and fifteen. 

''THE CO;viMERCIAL DIPROVE:\IEXT CO:\IPAXY, 
"By ----------------------------------------- (Lessor) 

"Its 
"THE STATE OF OHIO, 

"By ------------------------ ----------------- (Lessee) 
"As Adjutant General of Ohio. 

"Appro\·ed ----~--------------, 1915. 

"Go_vernor of Ohio." 

1102. 

Respectfully, 
EDWARD c. TIJRXEH, 

Attomey General. 

ASSESSORS-FAILURE TO FILE BONDS AT TIME PRESCRIBED BY 
STATUTE-DISCRETIO~ WITH COUNTY AUDITOR TO ACCEPT 
BOXD OR FILL V ACA?\CY BY :MAKING AN APPOINTMENT. 

Wizen assessors elected under the provisiolls of section 3349, G. C. (106 0. L., 
250), file their bonds after the expiration of the time prescribed therefor by sec­
tion 3353-1 (106 0. L., 252) the county auditor, if he has not filled the vacancies thus 
created by appointment, may accept said bonds mzd permit said assessors to take 
the oath of office. 

CoLUMBUS, OHio, December 16, 1915. 

HoN. P. A. SAYLOR, Prosecuting Attorne}', Eaton, Ohio. 
DEAR Sm :-I have your letter of December 6, 1915, submitting the following 

inquiry: 

"Quite a few of our assessors-elect have given their bonds since the 
second clay of December, 1915. Shall the auditor refuse these bonds and 
declare the offices vacant and appoint others, or has he the discretion to 
accept these bonds and treat them as having been filed before the second 
day of December' The auditor has stated that he will appoint the parties 
elected, if he has to appoint them under section 3353, General Code ( 105-
106 Year Book at 252) ." 

Section 3353-1, G. C., being section 22 of an act to provide for the listing of 
property. etc., 106 Ohio Laws, 252, provides as follows: 

''If there shall be a failure to elect an assessor in any ward, district, city. 
village or township, or if a person elected assessor fails to give bond and 
take the oath of office within thirty clays after his election. or if after his 
appointment or election. an assessor shall remove from the ward. district, 
city, village or township for which he was appointed or elected, the office 
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shall be deemed vacant. Should there be at any time a vacancy in such of­
fice for any of the causes aforesaid, or from any other cause, the county 
auditor shall fill such vacancy by appointing any competent and suitable 
elector of such ward, district, city, ,·illage or township, who will accept and 
perform the duties of such office." 

It appears from your inquiry that the provisions of the foregoing section have 
not been complied with by quite a number of assessors in your county, who have 
filed their bonds since the expiration of thirty days from the date of their election. 
You inquire if the auditor may refuse to accept these bonds and declare their of­
fices ,·acant, or if he may treat the bonds as having been filed prior to December 
2, 1915, which date was the expiration of the thirty-day limit. The provisions of 
the section quoted must be considered in connection with section 7 of the General 
Code, which section also has a direct application to the question here submitted. 
Said section 7, aforesaid, provides as follows: 

":\ person elected or appointed to an office, who is required by law to 
give a hond or security previous to the performance of the duties imposed 
on him hy his offce, or who refuses or neglects to give such bond or furnish 
such security within the time and in the manner prescribed by law, and in 
all respects to qualify himself for the performance of such duties, shall be 
deemed to have refused to accept the office to which he was elected or ap­
pointed and such office shall be considered vacant and be filled as provided 
by law." 

\Vhen the two sections are considered together. it would seem clear that their 
provisions must be held to be mandatory and that upon the failure of the officers 
named in your inquiry to qualify within the time prescribed by section 3353-1, afore­
said, their offices shall be deemed vacant and by the further provisions of section 7, 
aforesaid, they shall be deemed to have refused to accept said offices. 

This conclusion is fully supported by the case of Davies, Auditor, v. State, 11 
C. C. ( n. s.). 209. l n this case one Scherer was duly elected assessor of a taxing 
district in a municipality on the Sth day of X ovember, 1907, and did not file his 
bond until the 19th day of said month. At that time section 1518, H.evised Statutes, 
was in force and provided that if a person so elected failed to give bond and take 
the oath of office for one week after his election, said office should he considered 
vacant: Vnder this section of the Revised Statutes and section 7 of the General 
Code. aforesaid, being then section 19 of the Revised Statutes, the court in said 
case said: 

"Taking the two sections together there seems to be no escape from the 
conclusion that the failure to file his bond and take the oath of office within 
the time and in the manner provided by law raises the presumption that he 
has declined the office and also that it has become vacant." 

However. in this case while the fact does not appear in the opmwn, the plain­
tiff Davies as auditor had filled the vacancy thus occasioned by Scherer's failure to 
qualify prior to the time the latter attempted to file his bond. This being so the 
provisions of the law were fully complied with by the auditor and when said ap­
pointment was made to fill the vacancy the matter was closed and no one had any 
further authority or power in reference thereto. 

In the cases submitted by you a different situation is presented. It seems that 
the au<iitor has not as yet exercised his authority to fill the \'acancies created by the 
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failure of said assessors to qualify within the prescribed time. It follows that while 
as to them the law may be said to be fully executed and they an; barred of all legal 
rights to the office. yet I am not prepared to say that its provisions conferring the 
authority upon the auditor to fill said yacancies go to the extent of automatically 
precluding or prohibiting said at{ditor from accepting the bonds in question. That 
i,; to say. until said vacancies are filled by appointment, as in the case quoted, the 
auditor may accept said bonds and permit the officers in question to qualify if he 
elects so to do. 

T. therefore, conclude, under the facts stated in your inquiry, that said auditor 
may accept the bonds of the assessors in question and permit them to qualify. 

Respectfully. 
EDWARD c. Tc:RNER, 

A ttomey General. 

1103. 

COU:\TY CO:\L\ITSSIONERS- PROSECUTT:\G :\TTORNEY- \\'JTHOUT 
XUTIIORITY TO RE!\TIT TAXES 0:\ RE:\L ESTATE RECJ\USE TT IS 
:\SSESSED ,\ T !\.'\ EXCESSIVE VALUE. 

The board of county commissioners and the prosecuting attorney of a11y cmmty 
arc <c•ithout authority to remit or release any taxes charged 11po11 the tax duplicali' 
of said county against real eswtc therein 11Po11 the grormd arui for the reasorr that 
said rral estate is assessed for taxatiorr at an e.uessi'i;e <•alue. 

Corx1tnl"S. OHIO. December 16. 1915. 

I los. H EXRY \V. CHERRtXGTox, Prosecuting A ttonlcy, Gallipolis, Ohio. 
lh:.\R Sm :-I have your letter of December 10, 1915, as follows: 

"For the past three or four years, the Indian Guyan Coal Company. 
which owns some little surface, and about three thousand acres of minerals 
in Gallia county, has failed to pay its taxes. The minerals were assessed at 
$10 an acre, three or four times their real value. 

"The company has now gone into the hands of a receiver. and owes 
this county in taxes and penalties, about a thousand dollars. 

"The attorney for the company has requested me to 0. K. an order 
of the court of common pleas of Lucas county. ordering the payment to 
Gallia county of taxes at the rate of $4.00 an acre on this land, including 
penalties. 

"T belie1·e that this would be a fairly equitable settlement of the con­
troversy. The county commissioners were prepared last year to make a com­
promise, but I concluded that they had no authority to do so, and so advised 
them. 

"As this matter is being held up pending a settlement, I will take it as a 
favor if you. will advise me promptly as to my duties !n the matter." 

Your board of county commissioners are without any authority to release or re­
mit under any compromise or adjustment any of the taxes in question. In the case 
of Peter 1·. Parkinson, Treasurer, 83 0. S .. 36, the authority of the commissioners 
in this regard is discussed by the court and disposed of in the following language: 
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··Some reliance seems to he placed hy counsel for plaintiff in error 
upon section 1038, Revised Statutes, which authorizes the correction of er­
rors on tax list and duplicate hy the county auditor. and empowers the 
hoard of county commissioners, under certain circumstances. to order re­
funded taxes that have been erroneously charged and collected. But neither 
hy this statute nor by any other, is the board of county commissioners em­
powered to settle. remit, or release, either in whole, or in part. taxes that 
stand charged upon the duplicate and are unpaid. \\'hile in a sense the board 
of commissioners is the representative anrl financial agent of the county. 
its authority is limited to. the exercise of such powers only as are conferred 
upon it by law. ~· ·~ * 

"Another. and perhaps sufficient reason why the county commissioners 
could not rightfully settle or remit the taxes sued for in this case is that 
such taxes were not wholly due to, nor were they wholly levied for. the use 
of Holmes county, but there was included therein as well, state, township. 
municipal and' other taxes." 

\\'hile the foregoing decision was rendered on the 25th day of October, 1910, 
there has been no legislation since that date which can in any way change the 
authority of the commissioners in this regard. It follows, therefore, that what 
they cannot do themseh·es you, as their attorney. may not do for them nor han? 
you. as prosecuting attorney. any independent statutory authority to adjust this 
matter. 
. You state. however. that you are requested t<1 apprm·e an order of the court of 

common pleas of Lucas county directing payment to Gallia county of the taxes in 
quest ion at the rate of four dollars per acre on said land. including penalties. and · 
you now inquire as to your duties in reference thereto. I am wholly unable to un­
derstand in what way or hy what means the common pleas court of Lucas county 
obtained jurisdiction in this matter. I conclude, therefore, that the order in question 
is to be made by consent and that you are requested merely to consent or agree to 
saicl order. This being so I must advise you that you are without any authority 
so to do. 

I. therefore. hold that your hoard of county commissioners and you, as their 
rt:>presentative. may not in any manner or by any method compromise, remit or re­
lease any of said taxes. 

Respectfully, 
Eow ARD C TL'RNER, 

A /forney General. 
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1104. 

BOARD OF EDUCATIO:\' OF RURAL SCHOOL DISTRICT-\VHEX IT IS 
DUTY TO PROVIDE TRAXSPORTATIOX FOR PUPILS WHO LIVE 
~lORE THAi\ TWO ~IlLES FRO:\I SCHOOL-SECTIOXS 7731 AND 7646, 
G. C., COXSTRUED. 

The provision of the first part of section 7731, G. C., as amended i1~ 104 0. L., 
140, taken in connection with the provisions of section 7646, G. C., as amended in 
104 0. L., 228, makes it the duty of the board of education of a rural school district 
to provide transportation for those pupils residing in tlzat part of said rural district 
formerly known as a subdistrict of said rural school district, and living more than 
two miles from the school maintained by said board of education in said part of 
said rural school district. 

CoLUMBUS, OHIO, December 16, 1915. 

!ToN. E. A. ScoTT, Prosecuting Attorney, West Union, Ohio. 
DEAR SIR :-In your letter of November 20th, you state that in one of the rural 

school districts of your county the nearest school to the residence of certain children 
is more than two miles from said residence and that said children have been at­
tending said school. You further state that the part of said rural school district 
in which said school is located and in which said children reside was formerly 
known as subdistrict No.------------· 

You inquire whether section 7731, G. C., as amended in 104 0. L., 133, requires 
the board of education of said rural school district to provide transportation for 
said children. 

While section 4716, G. C., which provided that: 

"The division of township school districts into subdistricts as they exist · 
shall continue and be recognized for the purpose of school attendance, but 
the board of· educ~tion may increase or diminish the number or change the 
boundaries of the subdistricts at any regular meeting," 

was repealed by the act of the general assembly as found in 104 0. L., 133, and the 
provisions of said section were not re-enacted, section 7646, G. C., as amended in 
104 0. L., 228, is still in force and provides that: 

'"The board of education of each rural school district shall establish and 
maintain at least one elementary school in each subdistrict under its control, 
unless transportation is furnished to the pupils thereof as provided by law." 

Section 7731, G. C., as amended in 104 0. L.. 140, provides in part as follows: 

'"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation fnr such pupils to and from such school. The transportation 
for pupils living ll'!ss than two miles from the school house by the most direct 
public highway sh:lll be optional with the board of education." 

I have already held in opinion X o. 875 of this department rendered to Hon. 
Joseph W. Horner, proseruting attorney of Licking county, under date of September 
30, 1915, that as to those p·tpils in a rural or village school district living more than 
two miles from the neares• <rhn(>l in ~~irl ~•1ral or vill!.ge district, the above pro-
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nswn of section 7731, G. C., makes it the duty of the board of education of such 
>chou! district to prm·ide transportation for such pupils and if said board of educa­
tion neglects or refuses to provide such transportation it becomes the duty of the 
board of education of the county school district, under provision of the latter part 
of said statute, to provide transportation for said pupils and charge the cost thereof 
to said local school district. 

In keeping with my former holding I am, therefore, of the opinion in answer to 
your question that the above provision of section 7731, G. C., as amended, taken in 
connection with the provision of section 7646, G. C., as above quoted, makes it the 
duty of the board of education of the rural school district referred to in your inquiry 
to provide transportation for those pupils residing in that part of said rural school 
district formerly known as subdistrict X o. ------------ and living more than two 
miles from the school maintained by said board of education in said part of said 
rural school district. 

1105. 

Respectfully, 
EDWARD c. Tt;RNER, 

Attorney General. 

CASS HIGHWAY LAW-COUXTY HIGHWAY SUPERINTENDENT MUST 
PUBLISH TRAFFIC RULES AXD REGULATIOXS PRESCRIBED BY 
STATE CO:\L\IISSlONER. 

Section 7478, G. C., uwkes it tllalldatory upon the county highway superintend­
Cilt to cause to be published the traffic rttles and regulations prescribed by the state 
high7.l'DY commissioner. 

CoLUMBUS, OHIO, December 16, 1915. 

lIoN. HE:-IRY \\'. CHERRINGTON, Prosewtiug A 1/onzey, Gallipolis, Ohio. 
DE.IR SIR :-l have your communication of December 13, 1915, which com­

munication reads as follows: 

"Does section 7478 of the General Code. as amended 106 Ohio Laws, 
(>51, make it mandatory upon the county highway superintendent to pub­
lish the rules an1l regulations promulgated hy the state highway commis­
sionl'r, as provifle!l for in said section?" 

Section 7478, G. C., being section 251 of the Cass highway law, 106 0. L., 574, 
651. reads as follows·: 

''The state highway commissioner shall furnish the county highway 
superintendent with a copy of the rules and regulations promulgated by 
said state highway commissioner, and applicable to his county. The county 
highway superintendent shall cause the rules and regulations so furnished 
to him hy qid highway commissioner to be published, at least once each 
week, for two successive weeks, in a newspaper published and of general 
circulation in said county, if there he any such paper puhlished in said 
county, but if there he no newspaper published in said county then in a 



2400 ANNUAL REPORT 

newspaper having general circulation in said county. When such regula­
tions are published in the manner aforesaid, it shall be deemed a sufficient 
publication under the provisions of this act." 

The language of the above quoted section would seem to leave no doubt as to 
its mandatory character. It is true that under familiar rules of construction the 
word "shall" may sometimes be read "may," but no reason can be suggested why 
mch meaning should be given the word in the sentence now under consideration. 
On the other hand, certain other provisions of the Cass highway law make it man­
ifest that in adopting section 251 of the Cass highway law the legislature intended 
to cast upon the county highway superintendent a mandatory duty in reference to 
causing the traffic rules and regulations prepared by the state highway commis­
sioner to be published. 

Section 294 of _the act in question, being section 13421-17, G. C., makes it a mis­
demeanor to enter upon or travel over any portion of the state highways in viola­
tion of the traffic rules and regulations duly prescribed by the state highway com­
missioner and under the provisions of section 249 of the act such rules and reg­
ulations do not become effective until thirty clays after publication. Publication in 
each county of the state of such traffic rules and regulations. at least once each week 
for two consecutive weeks in a newspaper published and of general circulation 
therein, if such there be, is, therefore, a part of the promulgation of such rules and 
regulations. 

I, therefore, conclude, in answer to your specific inquiry, that section 7478, G. C., 
makes it mandatory upon the county highway superintendent to cause to be pub­
lished the rules and regulations prepared by the state highway commissioner, under · 
authority of section 7246, G. C., and furnished to the county highway superin­
tendent in compliance with the provisions of the first part of said section 7478, G. C. 

1106. 

Respectfully, 
Eow ARD C. TuR~ER, 

Attorney General. 

CONSTRUCTIO:\ OF SECTIOX 3019. G. C., AS TO FEES A~D COSTS 
~lADE BY JUSTICE OF PEACE OR COXSTABLE IX EXECUTIO:\ OF 
SEARCH W ARRAXT IX FELOXY CASE. 

Fees a11d costs made by a justice of tlze peace or co1zstable or both in the exe­
cutivll of a search <.mrra11t in a felowy case can only be paid in case of conviction or 
1111dcr the pruz•isions of section 3019. G. C., when tlze state fails. 

CoLt.:MBt.:S, OHIO, December 16. 1915. 

!Io~. E. E. LINDs.w, P1·oseculi11g Attor11ey, New Plziladelplzia, Ohio. 
DE.\R SIR :-Permit me to reply to your request for an opinion on the question 

of the payment of certain fees and costs. which reques~ is as follows: 

"I would like an opinion on the following facts: An affidavit is filed 
before a justice of the peace charging the offense of burglary, and an affi: 
davit is also filed before the same justice at the same time for a search· 
warrant to search the premises of the .party accused of burglary. The party 
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charged with the offense was not and has not been apprehended, but the 
property which had been stolen was found upon the premises of the accused 
by the officer in executing the search warrant. 

"Can the county commissioners allow the regular fees to the justice and 
constable for issuing the search warrant and for the search and seizure 
of the goods stolen, when the offender has not been apprehended and prob­
ably never will be?" 

Sections 3015, 3016, 3017 and 3019 of the General Code, are as follows: 

"Sec. 3015. The county commissioners may allow and pay the neces­
sary expense incurred by an officer in the pursuit of a person charged with 
felony, who has fled the country. 

"Sec. 3016. In felonies, when the defendant is convicted the costs of 
·the justice of the peace, polke judge, or justice, mayor, marshal, chief of 
police, constable and witnesses, spall be paid from the county treasury and 
inserted in the judgment of conviction, so that such costs may be paid to 
the county from the state treasury. In all cases, when recognizances are 
taken, forfeited and collected and no conviction is had, such costs shall be 
paid from the county treasury. 

"Sec. 3017. In no other case whatever shall any cost be paid from the 
state or county treasury to a justice of the peace, police judge or justice, 
mayor, marshal, chief of police, or constable. 

"Sec. 3019. In felonies wherein the state fails, and in misdemeanors 
wherein the defendant proves insolvent, the county commissioners, at any 
regular session, may make an allowance to any such officer in place of fees, 
but in any year the aggregate allowance to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggregate 
amount allowed an officer exceed one hundred dollars." 

It will be noted from the sections quoted that the only provisions of law for 
the payment of fees and costs referred to in your letter are in the case of felonies 
where the defendant has been convicted, or in the case of a misdemeanor wherein 
the defendant proves insolvent, in addition to the provision for the payment of 
fees and costs in cases of felony where the state fails-such payment being author­
ized by the provisions of section 3019 of the General Code, supra. 

In the case presented by you, while there is ample provision for the paying of 
fees and costs for the services incidental to the execution of the search warrant, 
the conditions precedent to the payment of fees and costs have not been made in­
asmuch as there has not been a conviction in a felony case, nor has the state failed. 
Hence, it is my opinion that there is no authority for the payment of the fees and 
costs in the case presented by you. 

13-Vol. III-A. G. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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1107. 

HUMA~E SOCIETY-COUNTY HAS NO AUTHORITY TO PAY AN AT­
TORNEY WHO CONDUCTS A PROSECUTION FOR DELINQUENCY 
IN JUVENILE COURT ON BEHALF OF SUCH SOCIETY. 

There is no authority in law for the payment by the county of a bill rendered 
by the attorney for the humane society for conducting a proseetttion for delinquency 
in a juvenile court. 

CoLUMBUS, OHIO, December 16, 1915. 

HoN. ]. H. MussER, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR SIR :-Permit me to acknowledge receipt of your request for an· opinion 

under date of December 11, 1915, which is as follows: 

"Auglaize county has a humane society, with its principal officers located 
in St. l\Iarys, Ohio. The humane society has an attorney who represents 
it if prosecution is brought. 

"A short time ago a number of young girls were brought before our 
juvenile court, and charged with delinquency, and at the same time a num­
ber of men were brought before the court on a charge of contributing to 
the deliquency of the girls. 

"The attorney, who represents the humane society in St. Marys, came 
into the juvenile court, and made the complaints, and looked after their 
prosecution. 

"This attorney has now presented a bill to the probate court, who is 
our juvenile judge, for his approval, and the probate judge told the attorney 
to secure my approval before presenting the bill for payment. 

"I refused to approve the bill, for the reason that I could not see that 
such prosecutions were among those described in section 13440 of the Gen­
eral Code. 

"This attorney informed me that he had in the past prosecuted such 
cases as attorney for the humane society, and that his bill had been ap­
proved, allowed, and paid out of the county treasury, and that the county 
examiners had never as yet held the bill to be improper, and I then sug­
gested to him that I would write you for your opinion in the matter. I 
wish that you would please advise me as to whether or not this is a proper 
bill to be paid by the county." 

Section 13440 of the General Code is as follows: 

"A humane society or its agent may employ an attorney to prosecute 
the following cases, under this section, who shall be paid for his services 
out of the county treasury in such sum as the judge of such county or the 
county commissioners thereof may approve as just and reasonable: 

"1. Violations of law relating to .the prevention of cruelty to animals 
or children; 

"2. Violations of law relating to the abandonment, non-support or ill­
treatment of a child by its parent; 

"3. Violations of law relating to the employment of a child under four­
teen years of age in public exhibitions or vocations injurious to health, life 
or morals or which cause or permit such chifd to suffer unnecessary physical 
or mental pain; 
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"4. Violations of law relating to neglect or refusal of adult to support 
destitute parent." 

From a reading of the section referred to it will be noted that the prosecutions 
mentioned in your letter were not such as are contemplated under the provisions 
of section 13440 of the General Code, supra. 

Section 1664 of the General Code, which is a part of the juvenile court law, 
is as fallows : 

"On the request of the judge exerctsmg such jurisdiction, the prose­
cuting attorney of the county shall prosecute all persons charged with vio­
lating any of the provisions of this chapter." 

There is no authority for the employment of a prosecutor in juvenile court 
cases save and except under the provisions of section 1664 of the General Code, 
supra, which makes it the duty of the prosecuting attorney, when called upon by 
the juvenile court judge, to prosecute cases pending in the juvenile court. 

In the case of State ex rei. v. Commissioners, 8 0. N. P. n. s., 281, it was held: 

"In the absence of statutory provision for the employment of persons 
to perform the duties of public officers, no person other than a public of­
ficer can legally be employed and paid from the public treasury, or perform 
the duties of a legal officer unless such officer refuses to act or has become 
adversely interested. The county commissioners have no power to employ 
special counsel to represent that board in specific litigation even though 
such appointment might be in accordance with the interests of the county." 

There is nothing in the request submitted by you to indicate that the prosecuting 
attorney of Auglaize county refused to act or was adversely interested in the pros­
ecution referred to; and there being no statutory authority for the employment of 
an officer of the humane society to conduct prosecutions in the juvenile court, such 
as referred to in your letter, it is my opinion that the bill for the services for such 
prosecution presented by him should not be allowed nor paid. 

1108. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

STATE AND COUNTY LIQUOR LICENSING BOARDS- CANNOT PAY 
SERVICES OF LEGAL COUNSEL-ATTORNEY GENERAL. 

Neither the slate nor the county liquor licensing board is authorized to pay for 
the services of legal counsel rendered for complainants or either of such boards in 
hearings in matters of rejection of applications for salOOf! licenses before the 
county board or upon appeal thereof before the state board. 

CoLUMBUS, 0Hro, December 16, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of yours under date of December 14, 1915, 

with which you enclose a letter addressed to you by the Franklin county liquor 
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licensing board and duplicate statement of claim made against the Franklin county 
board for legal services, stated in the letter to you to have been rendered to the 
complainants at a hearing before the Franklin county board in the matter of the 
rejection of the application of George ]. \Vahlemaier, for renewal of a saloon 
license. The statement, however, purports to make claim also for services in the 
same matter be(ore the state liquor licensing board. This statement and letter of 
the Franklin county board, you state, are referred to me in the hope that I may be 
able to find some way to pay for the services mentioned. 

Our authority is limited to that which we find to have been conferred by the 
legislative branch of the state government. In this view I call your attention to 
section 1261-55, G. C., 103 0. L., 233, which provides that in cases of appeal before 
the state board, such as that to which reference is made, the prosecuting attorney 
shall, upon request of the county board, represent the state at the hearing thereof. 

In reference to the services rendered for complainants in this matter before 
the county board, it is sufficient to say that payment therefor is nowhere authorized 
by the statutes of this state. 

Your attention is further called to the provisions of section 333 of the Gen­
eral Code, which are in part as follows: 

"The attorney general shall be the chief law officer for the state and 
all its departments. No state officer, board or the head of a department or 
institution of the state shall employ, or be represented by, other counsel or 
attorneys-at-law. * * *" 

The statutory provisions above referred to not only provide ample counsel in 
the matters referred to, but clearly preclude the employment of other counsel than 
that which is therein provided in any event, by either the county or state boards, 
and the payment for services rendered complainants in hearings before courity 
boards by either the state or county board is, in my opinion, unauthorized by law. 

No request was made of this department for counsel in this case, although we 
are constantly looking after the work of your department. 

I am, therefore, unable to approve the payment of the enclosed bill. 

1109. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

OHIO UNIVERSITY-CONTRACT F-OR CONSTRUCTION AND COMPLE­
TIOX OF A WOMEK'S DORMITORY FOR SAID UNIVERSITY, AP­
PROVED. 

CoLUMBUS, OHio, December 17, 1915. 

HoN. ALSTON ELLIS, President Ohio University, Athens, Ohio. 
DEAR SIR :-A few days ago Hon. Frank L. Packard, architect for the board 

of trustees of Ohio unversity, submitted for my approval a contract entered into 
on the thirtieth day of October, 1915, between the Cullen & Vaughn Company, of 
Hamilton, Ohio, and the board of trustees of Ohio university, for the construc­
tion and completion of a women's dormitory for said university. 

I have carefully examined the advertisement for bids and find that the same 
was made for the requisite time. It appears, however, that the same was inserted 
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five times in the various newspapers, whereas four times would have been suffi­
cient. However, if inserted four times a period of at least eight days must elapse 
after the fourth and last publication before the day fixed for opening the bids. 

It appears from the transcript of the minutes of the meeting held by the board 
of trustees of Ohio university on October 30, 1915, that the Cullen & Vaughn Com­
pany, of Hamilton, Ohio, is the lowest bidder, the general bid being in the sum of 
$95,177, and the five alternates, to wit, alternates B, C, E, G and H, exercised by 
the board amounted to $2,619, or a total of $97,796. The amount of the architect's 
estimate for the building is $113,333.30. Therefore, the bid as accepted is below the 
architect's estimate by about $15,000. 

In an examination of the specifications submitted at the time the plans were 
submitted it appears that there was no architect's estimate on the alternates. The 
~arne should have been estimated, either as an addition or deduction, at that time; 
but as the bid after the exercise of the alternates mentioned-all of which increased 
the cost of the building-was below the estimate, I make no objection to the fact 
that the alternates were not estimated in this instance. · 

The amount specified in the contract to be paid is $97,796, and is to be paid 
from the appropriation made in house bill N' o. 701, passed ~fay 27, 1915, $15,000 of 
which was appropriated in section 2 thereof and $105,000 appropriated in section 3 
thereof. The contract is, therefore, well within the amount appropriated. The 
bond is in proper form, and both are hereby approved. 

On an examination of the appropriations made to the Ohio university for the 
purpose of the women's dormitory, I find that in section 2 of house hill No. 701 
the following appropriation is made: 

"G 2. Women's dormitory to cost complete with equipment 
$120,000.00 --·-------------------------------------- $15,000 00" 

(106 0. L., 745.) 

and in section 3 thereof the following appropriation: 

"To complete and equip women's dormitory __________________ $105,000 00" 
(106 0. L., 820.) 

On an examination of the estimate made by the architect I note that but $910.00 
was provided for the furnishing of said dormitory. Had the contract price been 
the amount of the architect's estimate of $113,333.30 and the architect's commission 
and advertising cost been as estimated, there would have been but $910.00 for fur­
nishing or, in other words, equipping said women's dormitory. I am at a loss to 
understand how the sum of but $910.00 would be sufficient to complete the equip­
ment of the women's dormitory in accordance with the intention of the legislature 
clearly expressed in the appropriation bill. The mere fact that the contract is for 
$15,000 less than the estimate does not, in my mind, justify the fact that the arch­
itect in his estimate estimated but $910.00 for the furnishing and equipment. 

I have this day filed the contract and bond in the office of the auditor of state 
and have handed the rest of the papers to your architect, :\Ir. Packard. 

Respectfully, 
Enw ARD C. TuRNER, 

Attomey General. 
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1110. 

STATE HIGHWAY COMMISSIONER-CONTRACT OF THE> SWINT 
BROTHERS STONE COMPANY FOR ROAD IMPROVEMENT IN SAN­
DUSKY COUNTY-AMOUNT OF PAYMENTS ON CONTRACT. 

Under the facts as submitted by the state highway commissioner, the Swiut 
Bros. Stone Company is entitled to receive $2,250.00 for the work covered by the 
original plans and specifications for contract No. 742, relating to the Fremont-Perrys­
bul·g Road, I. C. H. No. 275, in Sandusky county. The company is entitled to re­
ceive $2,816.69 for the work covered by the original plans and specifications for coli­
tract No. 741, relating to the same road. Under both contracts the company is en­
titled to receive its unit bid prices of three and four-fifths cents per square yard for 
extra scarifying, etc., and one dollar and fifty cents per ton for extra limestone 
screenings, in so far as such e.~tras were rendered necessary by changes in the 
plans and specifications. 

COLUMBus, OHIO, December 17, 1915. 

HaN. CLINTON CowEN, State Highway Commissioner, Colum6us, Ohio. 
DEAR SIR :-I acknowledge the receipt of your communication of December 4, 

1915, which communication reads as follows: 

"I quote for your information letter under date of November 30th, 
from Swint Bros., contractors, of Fremont, relative to two contracts with 
this department : 
"'Han. Clinton Cowen, State Highway Commissioner, Columbus, Ohio. 

"'My Dear Sir :-On August 7, 1915, we attended a letting at the San­
dusky county court house, securing contract No. 742, known as I. C. H. No. 
275 in Washington township, called the Fremont-Perrysburg road. 

"'Relative to the above contract, we wish to call your attention to our 
bid on this job, and which was made out as follows: 
"'Approx. Quantities. Unit Bid Price. Total Amt. Column 

27,290 sq. yds. 3 4-5c $1,100.00 
1,000 tons stone. $1.50 1,150.00 

"'You will notice that our unit bid price of 3 4-5c for the 27,290 square 
yards of reshaping and scarifying should make a total of $933.32, and instead 
of inserting that amount under the total amount bid, we inserted $1,100, 
which is an error on our part and in our favor. You will also find that 
our unit bid price for the 1,000 tons of stone was $1.50, which should make 
a total of $1,500 under the total amount bid column, and instead we inserted 
$1,150 in the column of total amount bid, therefore, you can plainly see that 
these errors are in our favor and also in your favor. The reason this oc­
curred is that when we attended this letting we only had our figures in the 
unit bid price column, and only having a minute or two we inserted the total 
amount figures in the total amount column roughly and quickly so as to 
be able to hand our bid in for letting. We also wish to say that our time 
was so short that the district engineer and commissioner clerk granted us 
permission to have the bonds signed after the letting if we were awarded 
this contract, and which we secured, therefore, you will see that these fig­
ures in the total amount column were entered roughly by making errors in 
favor of us both. 

"'We have not as yet received full settlement from the state and county 
for the above contract, but up to date we have received one estimate, and 
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in looking same over carefully together with our contract unit price, we note 
that you have allowed us 4c per square yard for reshaping and scarifying, 
and for stone you allowed us $1.15 per ton. You should have allowed us 
only according to our bid, 3 4-5c for reshaping and scarifying, and $1.50 per 
ton for stone, and according to your estimate you are paying us too much 
for reshaping and scarifying, and not enough for the stone, as it should be 
$1.50 per ton, and we wish you would please advise us if we are to receive 
settlement according to our unit price bid or not; however, we should. This 
price is what we intended receiving and not the total amount bid in the total 
amount column on account of the true facts explained to you in this letter. 

"'According to the quantities in this contract, as per your estimate, we 
are to receive in full $2,433.32, without figuring any of our extras, and if 
you should settle for our bid in the amount column we would only receive 
$2,250, and which would make a difference due us of $183.32, and which we 
believe we are entitled to, and which should be corrected on the contract 
and also adjusted on the final estimate which no doubt is in your hands 
at this time for payment. We also note on the contract (printed) that the 
yardage, etc., is governed according to unit bid prices only, and we sincerely 
hope and trust that you will give this matter your careful attention and 
allow us for this job according to our figures in the unit bid price column 
only, as we are frank to say that this is what we bid the work for, and as 
we have already had a considerable loss on this work we trust that you will 
fix this up all satisfactory when settling the final estimate, and which no 
doubt is in your hands by this time from the Sandusky county engineer. 

" 'Thanking you very kindly for giving this your prompt and careful 
attention, and hoping to have an early and favorable reply, we are, 

"'Yours very truly, 
"'(Signed) SWINT BROS., 

"'SW-E. By S. A. Swint. 

"'P. S.-On August 6th we also secured contract No. 741, known as I. 
C. H. No. 275 in Washington township, Sandusky county, called the Fre­
mont-Perrysburg road, for which' we have settlement in full to date. How­
ever, according to our unit bid price, which was 3 4-5c for reshaping and 
scarifying, we should have received $1,289.15, and only received from your 
department as final settlement $1,166.69, at a price of 3 6-10c per square 
yard, which leaves a balance due us of $122.46 on this contract. We also 
wish you would please give this your careful attention and include same 
in final settlement when settling for the other contract above mentioned.' 

"We are attaching hereto copies of proposals signed by the Swint Bros. 
Stone Co. in connection with each contract. 

"The letter quoted above does not state all their troubles in connection 
with these contracts. A considerable amount of extra work has been per­
formed by these contractors for which estimates have been allowed them 
at a unit price arrived at by ignoring the unit price as set out in the pro­
posal and dividing the total amount bid by the quantities. 

"I respectfully request an opinion from your office as to the proper 
method of making payments both on the original contracts and for the 
extra work." 

The form of proposal used by the contractor in both instances referred to by 
it is identical. The proposal which resulted in the award to the Swint Bros. Stone 
Co. of the contract known as contract No. 741, was headed as follows: 
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"PROPOSAL 

For improving the section of intercounty highway No. 275 (the Fremont­
Perrysburg road) in \Vashington township, Sandusky county, beginning at 
the west line of vVashington township, and extending in a southeasterly di­
rection to the Gibsonburg road, near the east line of section 9 a distance of 
3.40 miles; by scarifying, reshaping the crown, thoroughly harrowing, filling 
depressions with No. 2 crushed limestone where ordered, rolling, applying 
screenings and water required to build a waterbound surface according to 
item A-3, including the cutting off of the shoulders where necessary." 

The first part of the proposal was worded as follows: 

"To the State Highway Commissioner. 
"The undersigned, having full knowledge of the site, plans and attached 

specifications. for the above improvemen~ hereby agrees to furnish all serv­
ices, labor, materials and equipment required to complete the same by Sep­
tember 15, 1915, according to the plans and specifications and to accept in 
full compensation therefor the sum of twenty-two and fifty 00/100 ($2,-
250.00). 

"The undersigned further agrees to accept the following 'unit bid 
prices' in compensation for any small additions· or deductions caused by any 
changes or alterations in the plans or specifications of the work. 

"(The bidder is required to fill in under 'unit bid price,' a unit price for 
additions and deductions opposite each item for which there is a quantity 
given in the 'approximate estimate.' The gross sum of the totals in the 
'total' columns shall equal the sum (given above) bid for the work.)" 

Following the portion of the proposal quoted above was a table, in which table 
appeared a number of printed columns showing the approximate quantities, units 
of measurements, items and approxicate estimates, the latter being subdivided 
under the heads of "estimated unit cost" and "totals." 

From the printed table referred to above it appears that in the matter now 
under consideration the work to be done was estimated· at 27,290 square yards 
of scarifying, etc., at a unit cost of four cents per square yard, or a total of $1,116.80, 
and 1,000 tons of limestone screenings at a unit cost of one dollar and fifty cents 
per ton, or a total of $1,500.00. The table referred to above also contains a column 
for the itemized proposal, subdivided under the heads of "unit bid price" and "total 
amount bid." The contractor in the case now under consideration inserted in the 
column for "unit bid price" a bid of three and four-fifths cents per square yard 
for scarifying, etc., and a bid of one dollar and fifty cents per ton for limestone 
screenings. In the column provided for "total amount bid" the contractor inserted 
the sum of $1,100.00 for scarifying, etc., and the sum of $1,150.00 for limestone 
screenings, and the amount of $2,250.00 for gross sum bid. 

The proposal was then conCluded with the following language: 

"On acceptance of this proposal for said work we do hereby bind our­
selves to enter into written contract with the state highway commissioner 
within ten days from date of notice of award, and to give the required 
bond and surety to perform said work for the consideration above named." 

As previously indicated, the same form of proposal was used as to contract No, 
741. As to the proposal which resulted in an award of that contract to the Swint 
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Bros. Stone Co., it should be observed that the table embodied in said proposal con­
tained an estimate of 32,229 square yards of scarifying, etc., at a unit cost of four 
cents per square yard, or a total of $1,289.16, and 1,100 tons of limestone screenings 
at a unit cost of one dollar and fifty cents per ton, or a total of $1,650.00. In filling 
out the itemized proposal contained in said table the contractor inserted in the 
column provided for "unit bid price" a bid of three and four-fifths cents per square 
yard for scarifying, etc., and a bid of one dollar and fifty cents per ton for lime­
stone screenings. In the column provided for "total amount bid" the contractor in­
serted the amount of $1,166.69 for scarifying, etc., and $1,650.00 for limestone 
screenings, or a gross bid of $2,816.69. 

The bids of the Swint Bros. Stone Co. being the low bids as to these two im­
provements, this company was awarded the contracts and agreements were duly 
signed. So much of contract Xo. 742 as is material to the present inquiry reads 
as follows: 

"For and in consideration of payments hereinafter mentioned, to be 
made by the party of the first part, party of the second part agrees to fur­
nish all materials, appliances, tools and labor, and perform all the work re­
quired for the improvement of a certain portion of the public highway 
known as section (--) of Fremont-Perrysburg road, I. C. H. No. 275, 
Washington township, Sandusky county, petition No. --, state of Ohio, 
according to the plans and specifications and to the satisfaction and ac­
ceptance of the party of the first part. 

"The party of the second part further covenants and agrees that the 
following· papers shall be bound with, and be an essential part of this con­
tract: Notice to contractors, instructions to bidders, specifications, pro­
posal for the work and bond for the performance of the contract. 

"In consideration of the foregoing premises the party of the first part 
agrees to pay to the party of the second part the sum of twenty-two hun­
dred and fifty dollars ($2,250.00) ." 

In drawing contract No. 741 the same blank form was used as in the prepara­
tion of contract No. 742. 

Referring now to contract X o. 742 and the proposal for the same, it should 
first be observed that in the proposal form with which bidders were supplied there 
appeared an error in the computations made thereon. The quantity of scarifying, 
etc., was estimated at 27,290 square yards and the estimated unit cost thereof at 
four cents per square yard. By multiplying the estimated quantity by the estimated 
cost per unit, it is determined that the total estimated cost of the scarifying, etc., 
was $1,091.60. This amount should have been printed in the sub-column of the ap­
proximate estimate devoted to "totals," but instead of inserting this sum the sum 
actually inserted was $1,116.80. 

"When the contractor came to bid upon the scarifying, etc., it inserted in the 
"unit price" column the sum of three and four-fifths cents. By multiplying the ap­
proximate quantity of scarifying, etc., to wit, 27,290 square yards, by the unit price 
bid by the contractor the result is found to be $1,037.02, instead of $933.32, as stated 
by the contractor in its letter to you. Despite the fact that the approximate quan­
tity of scarifying, etc., multiplied by the unit bid price amounts to only $1,037.02, 
the contractor inserted in the column provided for "total amount bid" the sum of 
$1,100.00. As to the item of limestone screenings, the approximate quantity was 
1,000 tons, and the contractor inserted in the column provided for "unit bid price" 
the sum of one dollar and fifty cents, but despite this fact it inserted in the column 
devoted to "total amount bid" the sum of $1,150.00. As to the proposal which re-

• 
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suited in the award of contract Xo. 741 to this contractor the approximate quan­
tity of scarifying, etc., was 32,229 square yards, and the unit bid pric'e was three 
and four-fifths cents per square yard. By multiplying the quantity by the unit bid 
price the result obtained is $1,224.70, instead of $1,289.15, as stated by the con­
tractor in its letter. The contractor in filling out the proposal inserted in the column 
provided for "total amount bid" a bid of $1,166.69 for scarifying, etc. 

Both of these contracts have been completed and in both cases the plans and 
specifications for the work were changed after the contracts were entered into and 
these changes have resulted in the performance of a certain amount of extra work 
on the part of the contractor. 

As indjcated by your communication, two questions present themselves for con­
sideration: 

"1. To what compensation is the contractor entitled for work covered 
by the original contract? 

"2. To what compensation is the contractor entitled for extra work 
rendered necessary by changes in the plans and specifications?" 

It should first be observed that, while under ordinary conditions and c1rcum· 
stances a contractor would insert in the column devoted to "unit bid price" the 
same unit price used by him in computing the total amount bid by him, yet there 
is no positive requirement on the face of the proposal to the effect that the unit 
price bid by the contractor for additions or deductions must be the same unit price 
used by him in computing the total amount bid by him for any class of work. 

Considering the proposals and the contracts together there is but one conclu­
sion that can be reached as to their legal effect in case no changes should be made 
in the plans and specifications and the quantity of work thereby changed. The 
contracts were for the performance of certain work according to the plans and 
specifications and upon the completion of that work, in case no changes were ordered, 
the contractor was entitled to receive the lump sum set forth in the contracts, and 
that without regard to whether the actual quantities should prove greater or less 
than the estimates. In other words, the contracts, in so far as they contemplate 
the completion of the proposed work without changes or alterations in the plans, 
were contracts upon a lump sum basis and the unit bid· price therein could have 
no possible effect or operation unless changes were made in the plans and specifica­
tions, which changes might increase or diminish the quantity of work required of 
the contractor. This being true, it is my opinion and I advise you that in settling 
with the contractor he is entitled to receive for the work covered by the original 
plans and specifications for contract No. 742 the sum of $2,250.00, and for con­
tract No. 741 the sum of $2,816.69. 

In so far as extra scarifying, etc., rendered necessary by any changes or altera­
tions in the plans or specifications is concerned, the contractor is entitled to receive 
for such extra work its unit ~id price of three and four-fifths cents per square 
yard, and in so far as extra limestone screenings rendered necessary by any change 
or alterations in the plans or specifications are concerned, the contractor is entitled 
to receive for such extra screenings its unit bid price of one dollar and fifty cents 
per ton. This last observation as to the prices to be allowed for extra work ren­
dered necessary by changes in the plans and specifications applies alike to both 
contracts, since the unit bid prices in both cases are the same. 

It may well be that the contractor in these particular instances made an error 
in that its intention was to bid $1,037.02 for the scarifying, etc., and $1,500.00 for 
the limestone screenings required under contract No. 742, and that it intended to 
bid $1,224.79 for the scarifying, etc., as to contract No. 741, but it cannot be heard 
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to say at this date that it did not mean to bid the sum set forth in its proposals and 
in the written contracts duly executed by it. The contractor's remedy would seem 
to be to give more time to its mathematical calculations, for even in the communi­
cation which it has addressed to you it has made two errors in computing the 
amounts which it claims were intended to be inserted in its original proposals. 

1111. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Gmeral. 

TAXES AND T AXATION-.FOREIG:t\ :\1ANUF ACTURING CORPORATION 
-RULE FOR DETERMINING RELATIVE VOLUME OF BUSINESS OF 
SUCH CORPORATION \VHE~ IT OPERATES FACTORIES IN OHIO 
AND ALSO SELLS PRODUCTS OF OUTSIDE FACTORIES IN OHIO. 

Rule for determining relative volume of business of foreign manufacturing cor­
poration when it operates factories in Ohio and also sells product of outside fac­
tories in Ohio. 

CoLUMBUS, OHIO, December 18, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-You have referred to me the facts respecting the business of the 

Carnegie Steel Company, the American Sheet & Tin Plate Company, the American 
Steel & Wire Company, the American Bridge Company, International Harvester 
Company of New Jersey and the International Harvester Corporation, fpreign cor­
porations doing business in Ohio, with the request that I advise you, in as much 
detail as the nature of the case warrants, as to the proper method of computing 
the proportion of the total authorized capital stock of these several companies rep­
resented by their property and business in Ohio, for the purpose of assessing the 
annual franchise tax. 

A general statement of facts will suffice to cover all of the specific cases sub­
mitted. In each case the company has one or more manufacturing plants in Ohio, 
and, consequenly, exercises the function of production within the borders of this 
state. Each company also has one or more manufacturing plants which are located 
outside of the state of Ohio. Each company sells the products both of Ohio fac­
tories and other factories to Ohio buyers. In some cases these sales are made by 
the negotiations of a business agency located outside of the state of Ohio, in such 
way as to call for delivery directly from the factory to the buyer. For the pur­
poses of this opinion, such sales will be characterized as "factory sales." Some of 
the companies at least also maintain in the state of Ohio branch houses or ware­
houses, from which deliveries are made; and stocks in such warehouses are made 
up indiscriminately of the products of Ohio factories and other factories. Such 
sales will, for the purposes of this opinion, be called "branch house sales." 

The production activities of the several companies, of course, vary according 
to the nature of their respective businesses. All of them, however, are as a matter 
of course engaged in transforming what is, for their purposes, raw material into 
what is, for their purposes, a finished product, though the raw material worked 
upon by them may be the finished product of another kind of manufacturing busi­
ness, and though their finished products may constitute the raw material of still 
another kind of manufacturing business. 
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The discussion of the principles involved in and the rules to be evolved from 
facts of this character starts with the general conclusions expressed in my opinion 
to the commission respecting the franchise tax of Swift & Company, being opinion 
No. 246, rendered on April 13, 1915. 

In that opinion I advised the commission that manufacturing is not commerce; 
and that when a corporation organized under the laws of another state carries on 
manufacturing operations within this state, it is, to the full extent of its character 
as a producer, "transacting business". within this state; and that as such it is, on 
that account alone, obliged to comply with the laws of this state and subject to an 
annual franchise tax therefor, it being necessarily assumed, of course, that it will 
have and employ a part or all of its capital or plant in this state. The conclusion 
was therefore reached that such manufacturing activities so carried on in this state 
constituted "business in this state" for the purpose of the section of the General 
Code which prescribes the rule for the apportionment of the franchise tax. 

It was further pointed out that the thing aimed at by the statute, so far as 
business is concerned, is the relative volume thereof in this state as compared with 
the total volume of the business of the company. 

The conclusion was reached that sales, though themselves partaking of the 
nature of. commerce rather than of the nature of production, might be used to indi­
cate the volume of manufacturing business; so that the sales of the product of an 
Ohio factory, for example, might be regarded as indicative of the volume of manu­
facturing business carried on at that factory; and the total sales of the company­
that is, the sales of the products of all its factories-might be regarded as indi­
cative of the volume of its manufacturing business everywhere. It was, however, 
conceded in the opinion that, scientifically, sales do not constitute an accurate cri­
terion of the volume or extent of manufacturing; so that there could be no objec­
tion at least to the adoption of some other criterion which might more accurately 
represent or indicate the exact relative volume of manufacturing activities. 

The opinion referred to went on to point out that while the production ac­
tivities of a corporation of themselves constituted "business," yet every manufac­
turing corporation is under the necessity of disposing of its products, and in dis­
posing of them must necessarily engage in commerce-that is, in sales and de­
liveries. So that, in perfect accuracy, the production activities of a manufacturing 
corporation constitute but one side of its whole business, its selling or commercial 
activities constituting another and equally important side. Therefore, when a for­
eign corporaion which has no factory in Ohio maintains a branch house in this 
state, where it keeps a stock of goods from which sales and deliveries are made, 
it is likewise "doing business" in Ohio, though it does not carry on within this 
state any of its production activities. Though the previous opinion is silent on this 
point, it follows that when a corporation which has a factory in Ohio sells some of 
the products of that factory directly to an Ohio consumer, it is likewise on that 
account alone "doing business" in Ohio. 

All these things being true, for the reasons stated in the former opinion, the 
present problem is to work out a scientific, accurate rule of apportionment under 
the statute as applied to facts like those above set forth. 

In the first place, it is to be remembered that under the recent decision of Judge 
Kinkead of the common pleas court of Franklin county, in State v. Cabin Creek 
Consolidated Coal Company, the assessment must in all cases be made by adding 
together the figures representing property and business in Ohio and dividing them 
by the figures representing property and business everywhere, which are to be 
added together in like manner; then multiplying the resultant fraction or percentage 
by the total authorized capital stock of the company, the result being a figure which 
constitutes the "proportion of the total authorized capital stock of the company rep-
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resenting its property and business in Ohio," upon which the tax or fee at the rate 
of three-twentieths of one per cent. is to be computed. 

On the basis of this decision we may, for convenience, consider the initial cal­
culation as a fraction, in the numerator of which must appear all elements con­
stituting Ohio business or property, and in the denominator of which must appear 
all elements indicating the total business or property of the same tclnd or character. 
For the purposes of this opinion, therefore, this calculation will be herein referred 
to as the basic fraction. 

Now in the cases submitted the companies may be considered, I think, as en· 
gaged in at least two distinct kinds of business in Ohio, viz.: production and sales; 
and the business of sales may, for the purpose of perfect accuracy, be subdivided 
into that represented by direct factory sales and that represented by branch house 
sales. 

In my opinion, there should be an element both in the numerator and in the 
denominator of the fraction representing each kind of business so above dis­
tinguished, in order to work out a scientifically satisfactory rule. Each of the com­
panies should report to the commission its direct factory sales in Ohio-meaning 
thereby the sales of its Ohio factories directly to Ohio buyers, and this amount 
should be placed in the numerator of the basic fraction; the company should also 
report all of its direct factory sales, whether of the products of other factories to 
Ohio customers or of the products of such factories to buyers outside of Ohio, and 
including likewise the sales of the products of Ohio factories directly to buyers 
outside of Ohio, in addition to the Ohio direct factory sales as above described; 
that is to say, this figure should represent ·all the direct factory sales of the com­
pany, and it should be placed in the denominator of the basic fraction. 

Each company should also report its total Ohio branch house sales, and this 
figure should be placed in the numerator of the fraction; in the denominator and 
corresponding therewith should be placed a figure to be reported by the company 
representing its total sales from branch houses; the sum of the two figures in the 
denominator should equal the total sales of the company for the year covered by 
the report. 

So far the fraction contains figures on both sides thereof representing the com­
mercial activities of the company in Ohio and everywhere, and disclosing with sub­
stantial accuracy, it seems to me, the extent to which the franchise to sell is exer­
cised in Ohio as compared with the total exercise of that particular corporate fran­
chise everywhere. 

The function of production, not being thus far accounted for, is to be rep­
resented by a figure in the numerator of the fraction measuring the total volume 
of production of the Ohio factories, and a corresponding figure in the denominator 
representing the total volume of production of the company for the year. 

In the previous opinion it was said that total sales might represent the thing 
to· be measured, and might be used to define the proportion or relation in this 
respect; but in the other opinion the inference was plainly left that any other cri­
terion of volume of production satisfactory to the commission and to the company 
might be selected instead of sales. 

In the particular cases now under consideration I am informed, through cor­
respondence and conference with :\lessrs. Squire, Sanders & Dempsey, counsel for 
the several companies, that another criterion of volume is preferred. It may be 
described in general as follows: 

From the total selling price of the product the follownig deductions are made: 

1. The cost of the raw material; 
2. The profits, including cost of delivering finished product. 
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It is obvious that the result of making these deductions is to leave a figure which 
represents the actual enhancement in the value of commodities produced by the 
manufacturing operations conducted at the particular factory, less profits. The 
profits and delivery costs are deducted because, in a most accurate sense, they are 
produced by the commercial activities of the company-by its sales, and not by its 
production. The cost of the raw material is eliminated because it is in no sense 
the product of the exercise of the corporate franchise. It is true that where the 
manufacturing company actually produces its own raw material in Ohio, the cost 
of producing the same should not be deducted. I am informed that this is not. the 
case with respect to any of the companies under consideration. The most accurate 
way in which to put the point now under discussion is to say that there should be 
deducted from the value of the product manufactured in Ohio the cost of materials 
purchased anywhere and the value of materials produced by the company outside 
of Ohio. 

If the figures arrived at by making the aforesaid deductions for each Ohio fac­
tory are added together and placed in the numerator, and if corresponding figures, 
the same deductions being made, are used to measure the volume of all manufac­
turing business wherever conducted and placed in the denominator, the basic frac­
tion will be complete so far as business is concerned ; then there should be, of course, 
added to the numerator the value of the capital or plant of the company in Ohio, 
and its total capital investment everywhere should be placed in the denominator; 
then all the figures in the numerator should be added together and likewise those 
in the denominator, the fraction ascertained and the process as outlined by Judge 
Kinkead carried out. 

I am informed that the above mentioned companies are willing to file corrected 
reports under oath, setting forth their respective figures ascertained according to the 
above rule. I advise the commission that when such reports are filed they may law­
fully and should, in the interest of approximate accuracy, be received by the com­
mission and used in the manner above indicated to make the respective assessments 
which are involved. 

For the sake of clearness I may express the process approved in this opinion 
as follows: 

Numerator: 

Value of capital and plant in Ohio plus Ohio factory sales, plus Ohio 
branch house sales, plus factory value of goods manufactured in Ohio 
(meaning the selling price less delivery costs and profits, and including 
all goods produced within the year, whether sold or not), minus the cost of 
raw material entering into same (none being produced by the company in 
Ohio). 

Denominator : 

The total value of the capital and plant of the company in the aggre­
gate, plus all sales of the company, whether through branch houses or by 
direct factory delivery, plus the total production everywhere -(meaning the 
factory value of all the annual product of the company, whether sold or 
unsold, during the year, minus the cost of raw material purchased}. 

I do not mean to be understood as holding that the above formula is strictly 
logical and closed to technical objections. On the contrary, there is a duplication 
of factors, in that the company's sales, both in Ohio and everywhere, and whether 
through branch houses or by direct factory deliveries, are measured by the total 
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selling price, which includes, of course, not only the production elements elsewhere 
entering into the numerator and the denominator of the fraction, but also the cost 
of raw materials. 

To make the formula perfect this duplication should be avoided, and the ele­
ments in the numerator and in the denominator, respectively, so based as to measure 
with logical perfection the exact amount of "business done" represented by the 
discharge of the several functions. That is to say, each element might, and per­
haps technically should, be based upon figures which will represent the exact en­
hancement of the values brought about by the exercise of the particular function 
which is being accounted for thereby; for "business" as used in the law may, and 
in entire accuracy should be, regarded as the creation of values. 

Such a strictly scientific formula would be stated as follows: 

Numerator: 

Value of capital and plant in Ohio plus (the sales in Ohio of the product 
of Ohio factories, whether through branch houses or by direct delivery, 
minus cost of material purchased anywhere or value of material produced 
outside of Ohio), plus (sales from Ohio branch houses of the products of 
foreign factories, minus value of the product on arrival at branch houses), 
plus (factory value of annual product of Ohio factories, eliminating there­
from such product as has been sold in Ohio during the year and leaving 
therefore (the unsold Ohio product plus the Ohio product sold outside of 
Ohio) minus material entering into Ohio product s0 diminished, pur­
chased anywhere or produced outside of Ohio). 

Denominator : 

Aggregate value of the capital and plant of the company everywhere, 
plus total sales everywhere," plus factory value of goods manufactured 
everywhere during the year but not sold, minus the cost of all material 
purchased. 

While the formula last above set forth is strictly and technically correct, prac­
tical reasons have deterred me from advising the commission to adopt it in the 
present cases. It must be conceded that under section 5502, G. C., the commission 
has some discretion in adopting methods of arriving at and measuring the relative 
volume of business in Ohio. Therefore, if practical considerations should dictate 
the employment of a formula against which purely technical objections might be 
raised, I believe the commission would be justified in following the practical method. 

I can see one practical objection to the formula last above stated: As it is 
stated, it is of universal application and should fit any manufacturing company. 
Should it be applied, however, to a manufacturing company having no factory in 
Ohio, but engaged in business extensively in Ohio through branch houses, the formula 
would require that the company's business in Ohio be measured solely by what 
might be roughly called the profits of the company from such Ohio business, and 
what is, with perfect accuracy, described as the difference between the value of the 
goods as delivered in Ohio at the branch houses and the price for which the same 
goods are sold in Ohio. If it should appear that through market conditions, or 
otherwise, goods produced outside of Ohio were sold through Ohio branch houses 
at less than the cost to manufacture them and deliver them to the Ohio branch 
houses, great difficulty would be presented in the practical application of the strict 
formula last above set forth. I do not think that the occurrence of such a condi­
tion-the occurrence of which is, of course, entirely possible and at times actually 
probable-would prove the mathematically exact formula wrong. In such case, how-
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ever, it would be necessary to revalue the product, as such, from day to day during 
a year of fluctuating markets and to enter into a rather complicated calculation to 
determine just how much enhancement of value to the company had been produced 
by its selling agencies, as such, during that period. 

It is not for me to _say that the more accurjte formula above expressed is en­
tirely impracticable. The commission is the judge of that. But I have rejected it 
as impracticable in the instant cases and at the present time, for the reason that I 
know the commission has always measure'd the business done in Ohio by a company 
having no producing plant in this state by the gross sales thereof in Ohio as com­
pared with gross sales everyw:here. There are many such companies which have 
been assessed for franchise taxes for the current year and for past years on this 
basis. Uniformity of apportionment is to be sought, within the limits of the law, 
above all things else. Hence, it would be most improper, I think, to adopt the 
strictly logical and scientific formula last above set forth, if it is to be adopted at 
all, as to a few companies· in a given year without applying it to all. To apply this 
formula to all companies would necessitate a reorganization of the commission's 
methods and a revision of the blank forms used by it. I am satisfied -that in the 
particular cases under consideration the choice between the two methods above 
outlined does not make any very material difference in the amount of taxes paid 
by the companies. Therefore, it seems to me that even though the commission 
should find it practicable to adopt the more elaborate and technically correct formula 
which I have stated, the commission should not attempt to put it into effect except 
at the beginning of an annual assessment of the tax, so that all foreign corporations 
in the same category can be treated alike. Hence, I repeat my advice that the first 
of the two formulas above set forth be used in the cases of the above named com· 
panies for the current year. 

1112. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

COUNTY AUDITOR-ADDITIONAL ALLOWANCE FOR CLERK HIRE­
COMMON PLEAS JUDGE, AUTHORITY DISCRETIONARY-MAN­
DAMUS WILL NOT LIE TO COMPEL HIM TO MAKE ADDITIONAL 
ALLOWANCE. 

The judge of the court of common pleas to whom an application is made by one 
of the cou11ty officials mentioned in section 2978, G. C., for an additional allowance 
under authority of section 2980-1, G. C., as amended in 106 0. L., 14, and for the 
purpose mentioned in said latter section, is vested with the discretion to determine 
in view of all the facts and circumstances of each particular case whether said 
additional amount applied for; or any part of said amount, shall be allowed. 

CoLUMBus, Onw, December 20, 1915. 

HoN. A. C. McDouGAL, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SrR :-I have your letter under date of December lOth, which is in part 

as follows: 

"The tax commiSSion of Ohio, as I am informed, has communicated 
with our county auditor with reference to the employment of extra help 
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in his· office made necessary by the repeal of the \\'arnes law which re­
peal as I understand it requires the work now being performed by the dis­
trict assessor in each county to be performed by the county auditor on and 
after January 1, 1916, and without making any provision for the·payment 
of any extra compensation to the auditor, deputy or clerk for the perform­
ance of such extra labor. 

"I am informed that the tax commission of Ohio has cited the auditor 
of our county to section 2980-1, G. C., as amended, approved :\larch 1, 1915, 
VoL 105-6 0. L., pages 14, 15, as authority for obtaining- such extra com­
pensation. 

"The county auditor and several of the county officials have been al­
lowed by the county commissioners the limit or maximum prescribed by the 
above section of the General Code measured by the percentum limitations as 
provided therein. Said auditor and other county officials have filed their 
applications with the judge of the court of common pleas of this county 
asking for an additional allowance to carry on the business of their re­
spective offices as provided in said section of the Code. 

· "The applications for extra allowances in this county have been ap­
proved by the county commissioners as provided by said section of the 
Code. 

"The above cited section of the Code provides for a hearing upon 
said applications, and if upon hearing the same said judge shall find that 
such necessity exists, he may allow such sum of money as he deems neces­
sary to pay the salary of such deputy, etc. 

"The common pleas judge of this county frankly informs me that unless 
compelled to do so he will refuse to make extra allowances to said officials. 

"Is the above provision of the Code prescribing the duties of said 
judge mandatory or discretionary? In other words, would mandamus lie 
to compel him to make such allowances? Or could he refuse to make the 
same in the exercise of his discretion?" 

Section 2980, G. C., provides that : 

"On the twentieth of each November such officer (the probate judge, 
auditor, treasurer, clerk of courts, sheriff or recorder of the county) shall 
prepare and file with the county commissioners a detailed statement of the 
probable amount necessary to be expended for deputies, assistants, book­
keepers, clerks and other employes, except court constables, of their re­
spective offices, showing in detail the requirements of their offices for the 
year beginning January 1st, next thereafter with the sworn statement of 
the ~mount expended by them for such assistants for the preceding year. 
Not later than five days after the filing of such statement, the county com­
missioners shall fix an aggregate sum to be expended for such period for 
the compensation of such deputies, assistants, bookkeepers, clerks or other 
employes of such officer, except court constables, which sum shall be rea­
sonable and proper, and shall enter such finding upon their journaL" 

Section 2980-1, G. C., as amended in 106 0. L., 14, provides that: 

"The aggregate sum so fixed by the county commissioners to be ex­
pended in any year for the compensation of such deputies, assistants, book­
keepers, clerks or other employes, except court constables, shall not exceed 
for any county auditor's office, county treasurer's office, probate judge's 
office, county recorder's office, sheriff's office, or office of the clerk of the 
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courts, an aggregate amount to be ascertained by computing thirty per cent. 
on the first two thousand dollars or fractional part thereof, forty per cent. 
on the next eight thousand dollars or fractional part thereof and eighty­
five per cent. on all over ten thousand dollars, of the fees, costs, percent­
ages, penalties, allowances and other perquisites collected for the use of 
the county in any such office· for official services during the year ending 
September thirtieth next preceding the time of fixing such aggregate sum." 

Said section further provides that: 

"If at any time any one of such officers require additional allowance 
in order to carry on the business of his office, said officer may make appli­
cation to a judge of the court of common pleas, of the county wherein such 
officer was elected; and thereupon such judge shall hear said application 
and if, upon hearing the same said judge shall find that such necessity 
exists, he may allow such a sum of money as he deems necessary to pay the 
salary of such deputy, deputies, assistants, bookkeepers, clerks or other 
employes as may be required, and thereupon the board of county commis­
sioners shall transfer from the general county fund, to such officers' fee 
fund, such sum of money as may be necessary to pay said salary or salaries. 

"Notice in writing of such application and the time fixed by such judge 
for the hearing thereof shall be served by the applicant, five days before 
said hearing upon the board of county commissioners of such county. And 
said board shall file in said proceeding their approval or disapproval of the 
allowance asked for and shall have the right to appear at such hearing and 
be heard thereon; and evidence may be offered." 

It seems clear to my mind, that, in view of the provision of said statute that 
if upon hearing the application the judge shall find "that such necessity exists," he 
may allow such a sum of money "as he deems necessary" to pay the salary of such 
deputies, assistants, bookkeepers or other employes as may be required, the judge 
of the court of common pleas, to whom said application is made,-is vested with the 
discretion to determine in view of all the facts and circumstances of each partic­
ular case whether the additional amount applied for, or any part of said amount, 
shall be allowed. 

I am of the opinion, therefore, in answer to your question that an action in 
mandamus will not lie to compel the court of common pleas of your county to 
make the additional allowances for which applications have been made by the 
county officials referred to in your inquiry. 

Prior to the enactment of the Warnes law all of this clerical work was done 
m the office of the county auditor. After the enactment of said law few, if any, 
auditors in the state reduced their force in the slightest; claiming that all of their 
force was required at certain times of the year and that as to the work taken away 
from them and given over to the Warnes law assessors, that had always been done 
between rush seasons by their regular force. Perhaps this is what was in the mind 
of your common pleas judge when he stated to you that no increase would be 
granted. 

Ordinarily and without peculiar circumstances in a particular case I see no rea­
son for increasing the clerical force in the auditor's office, especially when such 
force was not reduced at the time the said Warnes law became effective. 

Respectfully, · 
Eow ARD C. TuRNER, 

Attorney General. 
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1113. 

SL'PF;RIXTEXDEXT OF PUBLIC WORKS, NOT AUTHORIZED TO SELL 
AXY PART OF CA~AL DIBA~K~IEXT BY SECTIOX 13971 OF AP­
PEXDIX TO GEXERAL CODE-~IA Y SELL UXDER AUTHORITY OF 
SECTIO~ 412, G. C.-LDIITATIOXS APPLICABLE TO SL'CII SALE­
THE B. F. GOODRICH CO~IPANY, AKROX, OHIO. 

The superinteudent of public works is not authorized by section 13971 of the 
Appendix of the General Code to sell any part of a ca11al embankment. Should the 
superintendent of public works, acting under authority of section 412, G. C., narrow 
a canal embaukment or eliminate an umzecessary basiu, he uzay, 1111der certain cou­
ditions, be attthori:::ed to sell a part of the land not occupied by the cmwl and its re­
constructed embankme11ts, but no sale should be made which would reduce the u~·dtlz 
of the state's property below its narrowest width at any adjacent point. The state's 
property should not be narrowed at any point so as to prevent an improveme1zt of 
such ~vidth as might be made at other points along the same canal. 

CoLUMBUS, OHIO, December 20, 1915. 

HoN. FRANK R. FAUVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of November 5, 1915, which reads as 

follows: 

"The B. F. Goodrich Co. has made application to the superintendent 
of public works for the purchase of the parcels of state land along the Ohio 
canal in the city of Akron, shown in yellow on· the plat hereto attached 
marked 'Exhibit A' and made a part hereof. 

"This department favors selling these parcels of land if it can legally 
be done. 

"The company will construct a much needed perpendicular, concrete 
retaining wall about 1,650 feet long on the water line of the canal to main­
tain a tow path. 

"The sale of these parcels, according to the application of the company, 
would leave ten feet of level surface for tow path, forty feet, top and bot­
tom of water, and nothing for berme bank. 

"The department is satisfied to retain only forty feet, top and bottom, 
of water, but is in doubt whether it can legally sell without retaining 15.68 
feet, instead of ten feet, for tow path and twelve feet, instead of nothing, 
for berme bank. 

"The superintendent asks that the attorney general give his opinion as 
to whether a sale of Ohio canal lands reserving only ten feet for tow path 
and nothing for berme bank can legally be made. 

"The B. F. Goodrich Company will furnish a brief to the attorney gen­
eral." 

You transmitted to me, along with the above quoted communication, a plat 
showing the lands involved in your inquiry, a series of drawings showing cross 
sections of the Ohio canal under varying conditions and a copy of the rules and 
specifications relating to the construction of the Ohio canal and the estimating of 
work performed thereon. On the lOth of November I was in receipt of a brief 
from the B. F. Goodrich Company, which brief was accompanied by a number of 
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blue prints anci photographs, and on the 19th day of November ~ received from·· 
you a pamphlet containing additional information bearing upon the question sub­
mitted by you. 

I desire to first call your attention to the sections of the Appendix to the Gen­
era! Code of Ohio, relating to the leasing and selling of canal lands. So much of 
sectiOii 13965 of the Appendix to the General. Code of Ohio as is pertinent to .the .. 
present inquiry reads as follows: · 

"That each and every tract of litnd, and any part of the berme bank 
of any canal, canal basin, reservoir and outer slope ·o·f the towing path em­
bankrnent, * ·*· * may be leased. * * *" 

The pertinent provision _of section 13971 of the Appendix to the General· Code is 
as· follows: · 

"Any land. or lands belonging to tl)e state of Ohio, near or remote 
.£rom the line of any canal in this state, that cannnt be leased so as to yield 
six per cent. o~ the ~aluation thereof * * * may be sold. * * · *" 

A co~parison of the provisions of the two sections referred to· above shows 
that under the s'ection relating to leasing,- there are. !hree classes of canal proP.erty 
that may be leased, to wit: (1) Canal land, (2) any part of the berme bank of 
any canal, c~nal basin or reser.voir, and (3) the outer slope of the towing path 
emban_kment of a canal; while the section relating to sales contains no reference 
to berme banks or- towing path embankments and only goes so far as to authoriie 

·the sale of any land or lands belonging to the state of Oh'io and near or remote 
from the line of any canal. 

From the language used in the t'wo sections and from the fact that in the sec­
tion relating to leases, berme banks and the outer slopes of towing path embank­
ments are sp·ecifically referred to, while in the section _relating to sales, no reference 
whatever is made ·to berme banks or towing path embankments, it- clearly appears 
that the legislature intended to permit the leasing of the berme bank of any canal 
·and the outer slope of the towing path embankment thereof and did. not intend to· 
authorize the sale of any part of either embankment. It may, therefore; be safely 
asserted that the· superintendei1t of public works, while authorized to lease all or 
any part ·of the berme bank of a canal and the outer slope of the towing path 
embankment, is not authorized to sell any part of either embankment and in mak­
ing sales of canal lands is limited to those lands lying outside the lines ·mar,ldng 
the outer edges of the two embankments of a canal. · · 

It is provided, however, by seCtion 412, G. C., 103 0. L., 120, that the super­
intendent of public works shall have the car·e and control of the ·public works of 
the state and shall niake such alterations and changes thereqf . as he may deem 
proper in the discharge of his duties. ··I am of the' opinion that this confers a 
certain degree of authority upon the superintendent of public works to narrow the 
embankments of the canals of lhe state and to eliminate basins not necessary for 
the storage of water or other purposes incident .to the operation and use of the 
canals, by constructing a new embankment inside the line of the old. ~~ 

.At the time the Ohio canal was constructed, the use of concrete r~taining walls 
was unknown and· all the canal embankments were constructed of earth. ·rn order 
that these embankments might have su'fficient st'rength to resist the force of the 
water,. it was necessary to -build them with wide slopes. Land was not expensive at 
that time' and often .where the canal skirted the base of a hill, no berme bank was 
constructed and,.. the '\vafer wa.s allowed to form a basin, bounded on one side by 
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the towing path embankment and on the other by the hilL It was in this manner 
that the hasin to the west of the B. F. Goodrich Company's plant was formed. 
\\'hile authority exists to eliminate unnecessary basins and to narrow embankments 
hy the usc of modern concrete construction, yet this authority should never be so 
cxerci~ed as to narrow the channel of the canal or the towing path below their 
minimum dimensions, as disclosed by the original plans and specifications for the 
construction of the canal in question. 

The determination of this question does not, however, dispose of the question 
as to the right of the superintendent of public works to sell any lands not occupied 
by the canal and its embankments after such narrowing process has been carried 
to completion. Refore discussing that question it becomes necessary, in the ·view 
that I take of the law, to note the character and extent of the state's canal prop­
erty in the vicinity of the land which the B. F. Goodrich Company desires to pur­
chase. 

A careful examination of Silliman's Survey of that part of the Ohio canal in 
the city of Akron discloses that the canal property owned by the state in that city 
,·aries in width from about 65 feet to about 267 feet. The approximate width of 
the state's property, as shown by Silliman's Survey, beginning at Ravine street in 
the northern part of the city and extending to Nathan street in the southern part 
of the city, is as follows: 

"At Ravine street------------------------ 90 feet 
At ~Iaple street------------------------- 125 feet 
At X orth streeL------------------------ 115 feet 
At B. & 0. R. R. crossing _______________ 100 feet 

At Station 1794------------------------- 76 feet 
At Lock No. 1 L________________________ 84 feet 

At Station 1803------------------------- 124 feet 
At Lock ~o. 8-------------------------- 68 feet 
At Cherry street________________________ 80 feet 
At Ash street (south side)-------------- 65 feet 
At Quarry street------------------------ 73 feet 
At Lock Xo. 3-------------------------- 67 feet 
At State street-------------------------- 92 feet 
At Buchtel avenue ______________________ 107 feet 

At Exchange street--------------------- 82 feet 
At Cedar street------------------------- 100 feet 
At Chestnut street______________________ 90 feet 
At the basin (widest point)------------- 267 feet 
At Falor street------------------------- 203 feet 
At Station 1875------------------------- 85 feet 
At Bartges street ----------------------- 75 feet 
At Campbell street---------------------- 80 feet 
At Vassar street________________________ 75 feet 
At LaSalle and Princeton_______________ 76 feet 
At Thornton street--------------------- 79 feet 
At Wolfe street------------------------ 76 feet 
At Xathan street------------------------ 85 feet" 

The part of the canal referred to in your inquiry and along which the B. F. 
Goodrich Company desires to purchase certain land, extends south from Cedar 
street, where the state's property has a width of ahout 100 feet, to Bartges street, 
where the state's property has a width of about 75 feet. The B. F. Goodrich Com-
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pany desires to purchase land on both sides of the canal between these two streets 
and to reduce the state's property between these two points to a width of only 50 
feet. It should be observed at this point that the future policy of the state, with • 
reference to its canal system, remaiqs to be determined. It is not known at the 
present time whether the state will sell its canals, repair and maintain them at 
their present width, or enlarge, improve and pradically reconstruct them. This 
lack of a definitely established policy for the future should be taken into account 
in dealing with the canal property of the state under the existing statutes, and the 
authorities charged with the control and management of the canal property should 
not, by sales of canal lands, so narrow the state's property at any point as to pre­
vent an improvement of such width as might be made at other points along the 
same canal. This conclusion is dictated not only by the existing statutes, but also by 
the principles of sound public policy. 

It appears that at only three points in the city of Akron is the state's property 
of less width than about 73 feet. At Lock No. 8 the state's property narrows to a 
width of about 68 feet for a distance of about 70 feet. At the south side of Ash 
street the state's property is about 65 feet wide for a distance of about 120 feet. 
At Lock ~o. 3 the width is about 67 feet for a distance of about 80 feet. The nar­
rowest part of the state's property in the vicinity of the land which the B. F. Good­
rich Company desires to purchase is at Bartges street, where the width is about 75 
feet. 

Applying the above principles to the facts presented by your inquiry, it is my 
opinion that you are authorized by the provisions of section 412, G. C., to narrow 
the towing path embankment between Cedar street and Bartges street by the use 
of concrete retaining walls and to eliminate, by the construction of a new berme 
bank, so much of the basin to the west of the plant of the B. F. Goodrich Company 
as is not needed for canal purposes, and that when this narrowing process is com­
pleted a part of the land not occupied by the canal and its embankments may, 
under certain conditions, be sold, but that in making such sale of land you should, 
under no circumstances, reduce the width of the state's property below its narrow­
est width at any adjacent point. In other words, in making a sale of any lands 
not occupied by the canal or its embankments, after such embankments have been 
reconstructed and narrowed you should reserve for the state a strip of land be­
tween Cedar street and Bartges street not less than 75 feet in width, that being the 
approximate width of the state's property at Bartges street at the present time. 

Answering your specific question, I advise that you should not make a sale of 
so much of the state's property as is described in the application of the B. F. Good­
rich Company referred to by you in your communication. Even should the nar­
rowing process referred to above be carried out under authority of section 412, 
G. ·c., the land outside of the lines marking a 75 feet strip of land to be reserved 
by the state could only be sold by you under the conditions set forth by law for 
the sale of other canal lands. In other words, the land outside the 75 feet strip to 
be reserved for the state could not be sold if it ·could be leased so as to yield six 
per cent. on the valuation thereof. Neither could it be sold if necessary or re­
quired in any way for the use, maintenance and operation of the canal. If valued 
at more than $500.00, it could only be sold at public sale, after due notice as pro­
vided by law. 

I am returning herewith the copies of the rules and specifications relating to 
the construction of the Ohio canal, and the sixty-ninth annual report of the board 
of public works submitted by you. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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1114. 

CASS HIGHWAY LA\\'-COXFERS XO AUTHORITY UPOX COUXTY 
HIGHWAY SUPERIXTE~DEXT TO EXTER IXTO COXTRACTS-EX­
CEPTIOX, \VHEX HE IS AUTHORIZED BY COUXTY CO~L\IISSIO}l'­
ERS-PROSECUTIXG ATTORXEY LEGAL ADVISER OF COUXTY 
HIGHWAY SUPERIXTEXDENT. 

The Cass highway law does not col!fer any authority upon the county highway 
s11permtendent to enter i11to a11y contracts, employ any labor· or purchase any tools or 
materwl jor road repairs except as he may be autllori::ed by the county conmzisL. 
szoners. 

The prosecuting attorneys of the several counties are the legal advisers of the 
county highway superintendents of their respective counties. 

CoLUMBus, OHIO, December 20, 1915. 

HoN. CLINTON CoWEN, State Highway Commissioner. Columbus, Ohio. 
DEAR SIR :-I have your communication of November 17, 1915, in which you 

quote for my information a letter from Mr. R. E. Hempel, county highway super­
intendent of Trumbull county. 

Mr. Hempel in his letter to you refers to section 141 of the Cass highway law 
which provides, among other things, that the county highway superintendent shall 
see that all bridges and highways within his county arc constructed, improved, 
maintained, dragged and repaired as provided by law. He also refers to section 
149 of the Cass highway law, which provides that the county highway superin­
tendent shall keep the highways of the county at all times in good and suitable 
conditions for public travel, and section 154 of that act, which provides that the 
county highway superintendent, under the direction of the state highway commis­
~ioncr, shall provide for the maintenance and repair of the roads of the county 
under such system as may be deemed expedient. 11r. Hempel also refers to sec­
tion 303 of the Cass highway law which, by its terms, enjoins upon the county 
highway superintendent the duty of improving and repairing certain classes of roads 
at the cost of the county. Mr. Hempel says that the sections referred to by him 
seem to make it plain that the county highway superintendent shall maintain an<l 
keep in repair bridges and highways of the county, that the county ~}as money in 
the treasury for both road and bridge work, but that the prosecuting attorney rules 
that the county highway superintendent has no authority to hire labor or to buy 
material. 

Further statements contained in l\f r. Hempel's letter indicate that the matter 
in which he is interested is the repair of county and possibly of township roads, 
and that the matters about which he inquires are not connected, at least directly, 
with the activities of the state highway department. 

In your communication of November 17th you stated that you desired my 
opinion as to the duties of your department in the premises. Upon receipt of your 
letter I addressed a communication to Hon. Archer L. Phelps, prosecuting attorney 
of Trumbull county, quoting Mr. Hempel's letter for his information and stating 
to :Mr. Phelps that before answering your inquiry I would be grateful to him if he 
would advise me as to the exact nature of the question raised by :Mr. Hempel. I 
am in receipt of a letter from :\Ir. Phelps from which it appears that the matters 
in which :\Ir. Hempel is ihterested relate solely to the activities of the county 
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commissioners and the county highway superintendent in the repair of county and 
township roads and that the matters in question are not directly connected with the 
activities of the state highway department. 

Mr. Phelps' letter indicates that he has advised the county highway superintend­
ent in substance that while the Cass highway law in several sections would seem to 
confer some authority upon him relative to the construction, maintenance and re­
pair of highways and bridges and seems to charge him with the duty of seeing that 
certain work is done, yet nowhere in the act is there any authority conferred upon 
the county highway superintendent to expend money or enter into contracts for 
road repair unless the same be authorized by the county commissioners. 

I concur in the view expressed by Mr. Phelps, ::ts set forth above, and it is my 
opinion that while a number of the sections of the Cass highway law in terms en­
join certain duties upon the county highway superintendent with reference to the 
construction, improvement, maintenance and repair of bridges and highways, yet 
the act does nqt confer any authority upon the county highway superintendent to 
enter into any contracts, employ any labor or purchase any tools or material for 
road repairs except as he may be authorized by the county commissioners. In 
other words, the county highway superintendent is merely the executive officer of 
the county commissioners in matters relating tci the construction, improvement, 
maintenance and repair of roads and bridges under the jurisdiction of the commis­
sioners. 

Since the matter referred to by Mr. Hempel is purely a county matter and 
since he has already been advised in the premises by the prosecuting attorney of 
his county, I am unable to advise you that your department has any duty to per­
form in the premi~es other than to inform Mr. Hempel that the prosecuting attor­
ney is his legal adviser, and that in all matters where he is in doubt as to the law 
he should apply to the prosecuting attorney for advice. 

It is true that section 148 of the Cass highway law provides that the county 
highway superintendent may reqoest advice and assistance from the state highway 
commissioner in all matters relating to his duties, but I do not think that the effect 
of this provision is to substitute your department for the prosecuting attorneys of 
the several counties or to make you the legal adviser of county highway super­
intendents. It was rather the intention of the legislature in enacting this provision 
to give the county highway superintendents of the several counties of the state the 
right to call upon you for advice and assistance in matters of an engineering na­
ture, and as to legal matters they should apply to the prosecuting attorneys of their 
respective counties for advice and assistance, 

If the prosecuting attorney of any county is in doubt upon any proposition sub­
mitted to him by the county highway superintendent and desires the advice or 
opinion of this department the same will be promptly given if requested. In the 
case under consideration, however, the prosecuting attorney does not seem to have 
entertained any doubts as to the law and has not requested my advice or opinion 
and, so far as I can judge from the correspondence. has advised the county high­
way superintendent substantially in accordance with my understanding of the law. 
I, therefore, conclude that there is no further duty to be performed in the premises 
either by this department or by yours. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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1115. 

JUSTICE OF PEACE-CAN~OT QUALIFY A~D BECO:-.fE ~IDIBER OF 
VILLAGE COUXCIL-OFFICES IXCO:-oiPATIBLE. 

A justice of the peace cannot qualify and become a member of a village council. 

CoLUMBUS, OHIO, December 22, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of a communication from Mr. C. H. Warner, 

justice of the peace in Harrison township, Paulding county, Ohio, and as the ques­
tion asked by Mr. Warner is one of general interest I am taking the liberty of ad­
dressing an opinion to you. Mr. Warner's inquiry is as follows: 

"I am taking the liberty of addressing you for the purpose of acquiring 
information concerning the following, to wit: 

"The village of Payne is situated in Harrison township, Paulding 
county, Ohio, and I am serving as a justice of the peace, having been elected 
to that position in the year 1913, and on the 2nd of November, last, was 
elected a member of the village council of Payne. 

"Now what I wish to know is, whether I can qualify, and serve as 
such councilman, and also continue as justice of the peace." 

The inquiry requires no further investigation than a reference to section 4218, 
G. C., which provides as follows: 

"No member of the council shall hold any other public office or em­
ployment except that of notary public or member of the state militia, or be 
interested in any contract with the village. * * *" 

From this plain and unambiguous statutory prov1s1on it follows that so long 
'" he continues to hold the office of justice of the peace he cannot qualify and be­
come a member of the village council. A similar holding to that above stated was 
made by my predecessor, Hon. Timothy S. Hogan, in an opinion to be found at 
page 1666 of the annual report of the attorney general for the year 1913, a copy of 
which is herewith enclosed. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1116. 

COUNTY COM:\IISSIONERS-REBUILDING OF COUNTY INFIRMARY­
APPROVAL OF SUCH EXPENDITURE AT AN ELECTION MAY BE 
HELD UNDER PROVISIONS OF SECTION 5640-1, G. C., AND BONDS 
ISSUED UNDER FAVOR OF SECTION 5642-1, G. C. 

When mt election is held under section 5640-1, G. C., to approve an expenditure 
for the erection of a cotmty building and said expenditure is approved by a ma.. 
jority of the votes cast at said electi011, the county commissioners may thereafter'; 
under favor of section 5642-1, G. C., issue bonds in any amount not. exceeding the 
amount stated upon said ballots, to be used exclusively for the purpose stated upon 
said ballots, and no other or further vote is required to approve said bonds. 

CoLUMBUS, OHIO, December 22, 1915. 

HoN. DEAN E. STANLEY, Prosecuting Attorney, Lebanon, Ohio. 
DEAR SIR :-I have yours of December 19, 1915, as follows: 

"'The commissioners of Warren county have called an election submit­
ting to vote the questions of expending $84,000 for an infirmary building 
and issuing $65,000 of bonds for that purpose. Should the form of bal­
lot in 5640-1, G. C., which says nothing about bonds, be used? If not, 
what form?" 

In an opinion to you under date of November 20, 1915, I held, following an 
opinion of my predecessor, Hon. Timothy S. Hogan, that sections 2436, 5638, 5639-1 
and 5640-1, G. C., are sections in pari materia, and must be construed and appliecl 
together, and that before your county· commissioners could expend any sum in 
excess of $50,000 for the rebuilding of your county infirmary said expenditure must 
first have the approval of the voters of your county, as provided in said section 
5638, et seq., as above noted. 

I beg now to refer you to that opinion and to add that said section 5640-1 pro­
vides the only method of so submifting said questions to your voters. 

From your inquiry it would seem that you propose to submit both the question 
of an expenditure of $84,000 and the matter of issuing bonds thereunder to the 
amount of $65,000, and that some doubt exists as to the application of said section 
5640-1, G. C., because it does not expressly provide for the issuing of bonds. I 
must advise· you that the matter of the amount of bonds to be issued may be de­
termined by the commissioners after a vote upon the amount of the expenditure 
named, to wit: $84,000, and that the issuing of the bonds is fully covered by the 
provisions of a succeeding section 5642-1, G. C., which provides as follows: 

"If a majority of the votes so cast are against the proposed expenditure 
the board of county commissioners shall not assess a tax or issue bonds 
therefor. If a majority of the votes cast are in favor of the proposed ex­
penditure, the board of county commissioners shall proceed to issue bonds 
in any sum not exceeding the amount stated upon said ballots, the pro­
ceeds of which shall be used exclusively for the purpose stated upon said 
ballot, and said board shall levy such amount of tax as may be necessary 
to pay the interest accruing on said bonds and to redeem them at maturity." 

It will be observed that under the provisions of the foregoing section the county 
commissioners are delegated full authority to determine the amount of bonds which 
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shall be issued if the expenditure is approved by a majority of the votes cast at 
said election. In other words, it is not necessary that the amount of bonds be sub­
mitted to the voters, but only the amount to be expended, and if that amount is 
approved then the commissioners may issue bonds under said vote in any sum not 
exceeding the amount of expenditure so approved. 

In conclusion, therefore, I advise you that an election for the approval of an 
expenditure of $84,000 by your board of county commissioners for the rebuilding 
of your county infirmary may be held under the provisions of section 5640-1, supra, 
and if said expenditure is approved by a majority of the votes cast at said election 
bonds may be issued in any amount not exceeding said sum of $84,000, under favor 
of section 5642-1, supra. 

1117. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

INTOXICATING LIQUORS-SECTION 1261-73, G. C., BARS PROSECUTION 
FOR ALL VIOLATIONS OF ANY STATE LAWS OR ORDINANCE REG­
ULATING THE LIQUOR TRAFFIC COMMITTED PRIOR TO SERVICE 
OF WARRANT OF ARREST IN PROSECVTIO;-..J FOR VIOLATION OF 
SUCH LAWS WHICH RESULTS II\ CONVICTION. 

When a licensee is convicted .for an offense 1mder any law or ordinance regu­
lating the traffic in intoxicating liquors the provisions of section 1261-73, G. C. (103 
0. L., 241), bar a prosecution of any and all offenses under said laws or ordinances 
committed prior to the time of the service of the warrant of arrest in the case 111 

which said licensee is convicted. 
CoLUMBUS, 0Hro, December 23, 1915. 

HoN. CHARLES T. STAHL, Prosecuting Attorney, Wauseon, Ohio. 
DEAR SrR :-I have your letter of December 18, 1915, submitting the following 

statement and inquiry: 

"During the October term of the Fulton county .:ourt of common pleas 
the grand jury returned two indictments for selling and furnishing intox­
icating liquors to a minor, each indictment being for a different minor, but 
indicting the same person for selling and furnishing. 

"VI/e went to trial and found the person guilty as charged, and now the 
other indictment will be up for trial in the near future. 

"Under section 58 of the Ohio liquor license code, we find: 
"'If at the time of conviction for any offeuse under the laws or ordi­

nances regulating the traffic in intoxicating liquors, the fact shall be that an 
offense has been committed under said laws or ordinances by the licensee 
prior -to the time of the service of the warrant of arrest, prosecution upon 
said other offenses shall be barred.' 

''It is my opinion that under the above section we have no right to 
try the defendant on this indictment, as each charge against him was com­
mitted at the same time. 

"I ask that you give me your opinion on the said section." 
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It is apparent from a consideration of the section quoted that its purpose is to 
prevent a prosecution of any offense against the liquor laws committed prior to 
the time of the service of the warrant of arrest in a case wherein the accused is 
convicted. This conclusion is inevitable when the phrase "service of the warrant 
of arrest" is interpreted as applying and referring to the case in which the accused 
is convicted. It may be said that this seems to be the only possible construction 
that may be given to this language and make it harmonize with the remainder of 
the section and make the whole section intelligible. 

It is suggested that this law was enacted with a view of mitigating, to some 
extent, the application of the constitutional provision found in. section 9 of article 
XV of the constitution, which requires the revocation of a license after two con­
victions for violation of liquor laws and thereafter disqualifies the· licensee from 
receiving a license. Regardless, however, of the considerations which moved the 
legislature to enact this law, I agree with your conclusion that, under the facts of 
the case presented in your inquiry, a further prosecution upon the remaining in­
dictment, which is for an offense committed prior to the service of the warrant in 
the case in which you secured a conviction, is barred by the statute in question. 

I, therefore, advise, in conclusion, that said section 58, being section 1261-73, 
G. C., bars prosecution for all violations of any state law or ordinance regulating 
th!! traffic in intoxicating liquors which are committed prior to the service of a 
warrant of arrest in a prosecution for a violation of said laws which results .in a 
conviction. 

1118. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE LANDS-VOUNTARY ASSOCIATION-MEMBERS OF SUCH AS­
SOCIATION DESIRING TO LEASE CANAL OR RESERVOIR LANDS 
SHOULD HAVE LEASE EXECUTED BY MEMBERS AS INDIVIDUALS 
-UNINCORPORATED CLUB. 

Where the members of a1t unincorporated club desire to lease canal or reservoir 
lands, the lease should be drawn to and executed by the members as individuals. 

CoLUMBus, 0Hro, December 23, 1915. 

HaN. FRANK R. FAUVER, Suprintendent of Public Works, Columbus, Ohio. 
DEAR Srn :-I have your communication of December 7, 1915, which communica­

tion reads as follows: 

"The Wyandotte club of Upper Sandusky, Ohio, a sort of a voluntary 
association for the purpose of conducting a club house on an island in In­
dian Lake, as a pleasure resort for the members thereof, comprising Messrs. 
Chas. S. Matthews, Z. S. Virtner, Arthur Stultz, Ray Cuneo, B~rt Hill, 
Eliott Hedges, Ira Pontius, Len 0. Smith, A. F. Schoenberger and Will 
Fleck, has applied for a lease of a small island in Indian Lake for club 
house and boat landing purposes. We are somewhat in doubt as to the 
standing of this club. It does not appear to be either a partnership or cor­
poration, but rather a voluntary association for club purposes. They keep 
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a record of their proceedings and have spread upon their minutes a reso­
lution directing the president and secretary of the association, or club, 
to execute a lease on behalf of the club in pursuance of the resolution re­
ferred to above. 

"The club does not attempt to derive any income from the building, 
but from time to time an assessment is levied to meet the current expenses 
and improvements and repairs. -

"Any information you can give us on this subject will be appreciated 
and followed in connection with this lease." 

From your letter it is apparent that the Wyandotte club to which you refer is 
neither a corporation nor a partnership and is to be classed as a voluntary asso­
ciation not for profit. It has been held that a voluntary association, as such, can­
not hold real estate. 

Mannix v. Purcell, 46 0. S., 102. 
Church v. Society, 44 Conn., 259. 
Association v. Scholler, 10 Minn., 331. 

I suggest that the members of the 'Wyandotte club should be requested to make 
application, as individuals, for a lease of the land in question and that the lease be 
drawn to and executed by the ten persons composing the club, all reference to the 
club being omitted both from the application and from the lease. All question of 
the liability of all the members for the payment of rent and the observance of the 
other covenants of the lease will thereby be avoided. 

1119. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF CERTAIN ROAD 
IN CLERMONT COUNTY, OHIO. 

CoLUMBUS, OHIO, December 24; 1915. 

RoN. (LINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 23, 1915, transmitting to 

me for examination final resolution relating to the improvement of the Ohio river 
(Cincinnati-Pomeroy) road, I. C. H. No. 7, petition No. 1241, in Clermont county. 

I find this resolution to be in regular form and am, therefore, returning the 
same with my approval endorsed thereon. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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113). 

APPROVAL OF RESOLUTION FOR IMPROVEMENT OF CERTAIN 
ROADS IN HURON COUNTY, OHIO. 

CoLUMBUS, OHio, December 30, 1915. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of Decemoer 28, 1915, transmitting to 

me three final resolutions relating to the Bellevue-Norwalk road, petition No. 1092, 
I. C. H. No. 289, and two final resolutions relating to the Oberlin-Norwalk road, 
petition No. 1086, I. C. H. No. 290, all in Huron county. 

I find these resolutions to be in regular form and am therefore returning the 
same with my approval endorsed thereon. 

1121. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

TAX COMMISSION-APPOINTMENT OF EXECUTORS AND ADMINIS­
TRATORS OF ESTATES. 

The tax commtsswn of Ohio is in no way concerned with the appointment of. 
executors and administrators of estates. 

CoLUMBUS, 0Hro, December 30, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have your letter under date of December 14th in which you en­

close a letter received by you from the probate judge of Hamilton county, together 
with certain memoranda including a copy of the opinion of the court of appeals of 
said county in the matter of Clifford Seasongood, plaintiff in error, v. Philip L. 
Seasongood, et al., defendants in error, No. 738 in said court of appeals, to which 
opinion said probate judge makes special reference in his letter. 

As stated by Judge Lueders in said letter the probate court of Hamilton county, 
in the appointment of executors and trustees under the will, and administrators 
of estates, has for many years followed a rule adopted by said court, not to ap­
point non-residents of the state as executors or administrators. 

Upon an examination of the opinion of the court of appeals in the case above 
referred to, I find that said case went to said court of appeals on error from the judg­
ment of the court of common pleas of Hamilton county, affirming the judgment of 
the probate court of said county, in refusing to appoint Clifford Seasongood, plaintiff 
in error, as a co-executor and co-trustee under the will of Lewis Seasongood, de­
ceased, on the ground that the said Clifford Seasongood is a non-resident of the 
state of Ohio. 

From the statement of facts as set forth in said opinion it appears that on 
November 29, 1914, the said Lewis Seasongood, a resident of Cincinnati, Hamilton 
county, Ohio, died testate leaving a large estate, part of which was located in Ohio 
and part in New York, and in his will nominated as executors his three sons, Philip 
L., Albert and Oifford, and his nephew :Murray Seasongood, and also nominated all 
of his executors except Albert as testamentary trustees. 
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It further appears that all of the above named persons were appointed as 
nominated in said will by the surrogate court of New York on February 8, 1915, 
and that the said Clifford Seasongood was a resident of New York City at the 
time of his father's death, as well as at the time when his application for appoint­
ment as co-executor and co-trustee under said will was made to the probate court 
of Hamilton county. 

After a careful consideration of the law applicable to the issues involved in said 
case the court of appeals held that the appointment of the said Clifford Seasongood 
as co-executor and co-trustee under his father's will is mandatory and should be 
recognized by the probate court by accepting a proper and sufficient bond and issuing 
to him in conjunction with his co-executors and co-trustees letters testamentary on 
said will. 

The judgment of the court of common pleas of said county affirming the judg­
ment of the probate court, in refusing to appoint the said Clifford Seasongood as 
a co-executor and co-trustee under his father's will on the ground that the said 
Clifford Seasongood is not a resident of the state of Ohio, having been reversed 
by the court of appeals of said county, it is the desire of Judge Lueders of said 
probate court to have this case taken to the supreme court, and it is his idea, as 
stated by you, that inasmuch as the filing of inventories and accounts in the pro­
bate court has to do with the assessment of taxes, the case above referred to may 
be of sufficient importance to justify your commission in requesting me as attorney 
general of the state to represent the defendants in error in prosecuting error in the 
supreme court to the judgment of said court of appeals. You ask to be advised as 
to my authority in this matter. 

Section 1465-9, G. C., provides: 

"Upon the request of the commission the attorney general, or under his 
direction, the prosecuting attorney of any county, shall aid in any investiga­
tion, l]earing or trial had under the laws which the commission is required 
to administer, and to institute and prosecute all necessary actions or pro­
ceedings for the enforcement of such laws, and for the punishment of all 
violations thereof, arising within the county in which he was elected." 

The laws referred to in the above provision of the statute are the laws gov­
erning the assessment and collection of taxes on real and personal property. While 
executors and administrators have certain duties to perform under said laws and 
your com1nission is concerned with the proper administration of the trust by said 
executors and administrators in the performance of said duty, you are in no way 
concerned with their appointment or with the law applicable to such appointment. 
It follows, therefore, that inasmuch as your commission is in no sense either a 
necessary or proper party to the case above referred to and is in no way concerned 
with the law applicable to the issues involved in said case, T am without authority 
under the above provision of the statute to represent the defendants in error in the 
prosecution of error to the judgment of the court of appeals. 

I call your attention to the provisions of section 11 of the so-called Parrett­
\.Yhittemore law as found in 106 0. L., 249. This section will become effective 
January 1, 1916, and provides as follows: 

"Sec. 5371-3, G. C. Personal property, moneys, credits, investments in 
bonds, stocks, joint stock companies or otherwise belonging to the estate of 
a deceased person whose residence at the time of his decease was in this 
state, shall be listed by his executors, administrators, trustees or personal 
representatives, whether residents of this state or not, in the township, city 
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or village in which the deceased would have been required to list the same 
if he had been or was living on the day preceding the second Monday of 
April." 

The provisions of this statute clearly prescribe the duty of executors, admin­
istrators, trustees or personal representatives in the listing of personal property. for 
taxation and, I think, meet the objections of Judge Lueders to the appointment of 
a non-resident as an executor or an administrator of an estate. 

I am of the opinion therefore in answer to your question that I am without 
authority in law to represent the defendants in error, in the case above referred to, 
in the prosecution of error in the supreme court to the judgment of the court of 
appeals. 

1122. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE LIQUOR LICENSING BOARD--INSPECTOR OF SAID BOARD IN­
DICTED FOR CRIMINAL OFFENSE-NO AUTHORITY TO EMPLOY 
COUNSEL OR INCUR EXPENSE IN DEFENSE OF SUCH PERSON. 

The state liquor licensing board is without authority to employ counsel or incun 
other expense in defense of a person against an indictmentJor a criminal offense, 
by reason of the fact that the person so indicted is an inspector appointed by the 
state liquor licensing board. 

CoLUMBUS, OHIO, December 30, 1915. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-In yours under date of December 18, 1915, you make inquiry 

whether you may employ attorneys for the defense of an inspector appointed by 
your board, who is under indictment for shooting in Champagin county in this state. 
I learn from members of your board, personally, that it is claimed by the inspector 
that the shooting was done by him in self-defense while engaged in the discharge 
of his duties as such inspector. 

It is unnecessary to reiterate what has already been stated in opinion No. 1108, 
addressed to you under date of Dece!llber 16, 1915, in reference to the employment 
of attorneys or counsel to represent the state liquor licensing board in any matter. 
It is sufficient to observe that your board is not under indictment and therefore 
cannot have occasion to be represented in the trial on the indictment_ referred to, 
or otherwise, in respect to the same, neither is any inspector, as such, so in­
dicted. 

The indictment referred to is against an individual in his individual capacity 
and your inquiry resolves itself into this: Is your board authorized, under the law 
of this state, to employ counsel for a person under indictment for a criminal of­
fense, by reason of the facts that it is claimed that the transaction upon which such 
indictment is founded occurred while the person under indictment was in the proper 
pursuit and discharge of his duties as liquor licensing inspector, and that it is claimed 
by the person so indicted that the shooting with which he is charged was necessary 
to his proper self-defense? 



ATTORNEY GENERAL. 2433 

Your inquiry invoh·es a consideration of section 5 of the license law (section 
1261-20, G. C., 103 0. L., 218), as follows: 

'"The state liquor licensing board shall provide itself with an office at 
the seat of government. Said board shall employ the necessary clerks, ex­
aminers, inspectors, stenographers and other assistants as it may deem neces­
sary ~nd fix their compensation, subject to the approval of tl-!e governor; 
and shall also provide itself with the necessary furniture, books, stationery 
and other things that may be necessary for the proper conducting of the 
office, and may incur such other expenses as it deems expedient, subject to 
the approval of the governor. 

"The commissioners, the secretary, clerks, examiners, inspectors, 
stenographers and other assistants that may be employed shall be entitled 
to receive their actual and necessary expenses while traveling on the busi­
ness of the board. Such expenses shall be itemized and sworn to by the 
person who inj:urred the same, allowed by the commission and paid as other 
expenses are paid. 

"The board may remon any of its employes for any violation of law or 
the rules of the board. or for any neglect of duty or for other good and 
sufficient cause." 

The expenses incurred by the employment of attorneys, as above stated, could 
not, in any sense, come within the terms of the provision for the payment of traveling 
expenses of inspectors while on the business of the board. 

It will be observed, however, that the state board is here authorized to "incur 
such other expenses as it deems expedient, subject to the approval of the gov­
ernor." This provision is rather elastic and certainly leaves much to the discre­
tion of the board and the governor. Its manifest purpose is to make provision for 
extraordinary matters of expense which are not susceptible of anticipation in the 
regular course of business and leaves that board and the governor the authority and 
responsibility of determining the necessity and expedience thereof. It is, however, 
subject to the well established rule of construction that where general terms are 
used in direct and immeuiate connection with specific terms, the general are lim­
ited in their meaning and application to the class to which the specific terms belong. 

An examination of the preceding special provisions discloses an authorization 
of expenditures which are essential to a proper performance of the duties of the 
state. board and its employes imposed by law. That is to say, an office, clerks, 
examiners, inspectors. stenographers. assistants, furniture, books, stationery and 
expenses of traveling are. to a certain extent, not only necessary but indispensable 
to a proper performance of the duties and functions of the state liquor licensing 
board. But the legislature clearly anticipated the necessity of further expenditures 
so essential in their nature, which, in the very nature of things, could not be so spe­
cifically enumerated, hence the use of the general provision. 

It cannot be argued, however, that under this general provision there may be 
found authority for any expenditure which even expenditures, in its broadest sense, 
might suggest. As stated above. expenditures authorized by this general provision 
must be confined to that class of objects which the legislature clearly had in mind 
in making the specific enumerations immediately preceding. 

It does not seem, from anything which may be found in the license law or in 
the statutes defining the powers and duties of inspectors appointed by the state 
liquor licensing board, that it was anticipated that it might be at all necessary to 
the proper performance of their duties that inspectors become involved in per­
>onal encounters ot become the subject of criminal charge in any way, and it 

14-Yol. Ili-A. G. 
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therefore follows that the expense of their defense against criminal charges of any 
character by inspectors, had no place in the legislative mind in the enactment of 
the provisions of section 1261-20, G. C., supra. 

It will be further borne in mintl that notwithstanding any claim made by or 
on behalf of the inspector referred to, an indictment is a complaint of the state made 
in due course of legal procedure and founded on evidence sufficient in the judg­
ment of a grand jury to establish a prima facie case of the commission of a crim­
inal offense. It has never been the policy of the state to institute criminal prosecu­
tion, the defense of which would in any way devolve upon the state itself, except 
in those extraordinary cases in which the accused is shown to the court to be 
indigent and without means to secure counsel for his defense, wherein the means 
of furnishing such counsel is provided in section 13617, G. C., et seq. 

I am therefore of opinion that your board is unauthorized to employ counsel 
for or to incur any expense in the defense of an inspector appointed by your board 
against an indictment for shooting under the facts stated by you. 

1123. 

Respectfully, 
Eow ARD C. TuRN~:R, 

Attorney General. 

MUNICIPAL COPORATION-SECTION 4276, G. C., 106 0. L., 483, PROVIDES 
THE EXCLUSIVE l\'IANNER IN WHICH DUTIES OF OFFICES AS 
WELL AS POSITIONS NAMED THEREIN MAY BE MERGED WITH 
THOSE OF CITY AUDITOR IN CERTAIN CITIES. 

The provisions of section 4276, G. C., as ame11ded in 106 0. L.," 483, are ex­
clusive both as to the mode by which the duties of the offices named therein may be 
merged with those of city auditor in the cities 11amed and also as to such offices 
or positions the duties of which may be merged with those of city auditor. 

CoLUMBUS, 0Hro, December 30, 1915. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of December 14, 1915, submitting the foll?wing 

inquiries: 

"1. If council refuses or neglects to pass an ordinance merging the 
duties of the city auditor with those of clerk of council, could the city 
auditor be elected by council as their clerk and receive the compensation 
attached to said position, in addition to his salary as city auditor? 

"2. Since the amendment to section 4276, General Code (106 0. L., 
483), enumerates the positions in the city service which may be merged with 
that of city auditor, does such legislation prevent the city auditor from 
holding any other clerical positions in the city service, if the duties be not 
incompatible?" 

Section 4276, G. C., as amended in 106 0. L., 483, to which you refer in your 
foregoing inquiries, provides as follows: 

"The auditor shall keep the books of the city, exhibit accurate state­
ments of all moneys received and expended, and of all property owned by 
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the city and the income derived therefrom, and of all taxes and assessments. 
In cities haYing a population of less than twenty thousand the city council 
may, by a majority Yote, merge the duties of the clerk of the waterworks, 
if any, clerk of the board of control and clerk of the city council with the 
duties of the city auditor, allowing him such additional assistants in per­
forming such additional duties as council may determine." 

It seems that the doubt which prompts the submission of your foregoing in­
quiries arises from the contention that the legislature having provided in the fore­
going section in what manner and by what method the duties of the various offices 
therein specified may be merged with the duties of the office of city auditor, such 
provisions must be held to be exclusive both as to the method of such combina­
tion and as to the offices the duties of which may be so combined. 

The section in question provides a mode or method in certain cities specified 
therein whereby four offices or positions theretofore existing may be merged or 
combined into one office and the duties thereof imposed upon the city auditor. It 
is therefore an affirmative statute introductory of a new law which creates new 
rights and imposes new and additional duties and responsibilities upon the city 
auditor. 

It is a well settled maxim of statutory construction that if an affirmative 
statute, which is introductory of a new law, directs a thing to be done in a cer­
tain manner, that thing shall not, even although there are no negative words, be 
done in any other manner. 

Harlan v. Roberts, et al., 2d Dec. Reprint, 460. 

Applying this rule to the statute in question it would seem to establish con­
clusively that the legislature having provided a method whereby the duties of 
clerk of council may be merged with those of city auditor in certain cities, such 
method must be regarded as exclusive and such combination may be made only in 
the manner so provided. I am of the opinion, therefore, that your first question 
must be answered in the negative. 

If this statute is exclusi \'e as to the method which may be pursued in combining 
the duties of the office of city auditor with those of the duties of the other offices 
or positions therein named, it must also be held to be exclusive as to the positions 
which may be so combined with that of city auditor. This construction follows as 
the logical result of the application of the rule of construction above noted, and 
the application of another maxim of statutory construction, viz., expressio unius 
est exclusio alterius. That is to say, the legislature having by special enactment pro­
vided what offices or positions may be combined with that of city auditor in cities 
of the class specified in this law, it must be assumed that it intended those pro­
visions to cover all combinations that may be made with said office. I therefore 
conclude, in answer to your second question, that a city auditor in cities of the class 
named in section 4276, G. C., supra, may not hold any clerical position in the city 
service other than those provided for in said section. 

In view of these considerations I am of the opinion that the provisions of 
section 4276, supra, are exclusive both as to the manner in which the duties of the 
offices named therein may be merged with those of city auditor in the cities named, 
and also as to the offices or positions the duties of which may be merged with 
those of city auditor in said cities. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 
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1124. 

SUPERIXTE:NDENT OF PUBLIC WORKS-APPROVAL OF CERTAIN 
CANAL LA~DS. 

CoLUMBUS, 0Hro, December 31, 1915. 

HoN. FRANK R. FAVVER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 14, 1915, transmitting to 

me for examination the following leases of canal lands: 

.. Sarah Shawaker, portion of abandoned Columbus feeder, Frank-
lin county, valuation ___________ ----------------------------

''Lillie B. ·weltner, canal lands at Logan, portion of abandoned 
Hocking canal. valuation __________________________________ _ 

.. George Burke, Logan, portion of abandoned Hocking canal, 
valuation -------------------------------------------~-----

''Eleanor Young, Dayton, lot at Indian Lake, Yaluation _________ _ 

$2,000 00 

166 66 

166 66 
30000" 

I find these leases to be in regular form and am therefore returning the same 
with my approval endorsed on the triplicate copies thereof. 

Respectfully, 
EDWARD c. TURNER, 

A ttonzey General. 

1125. 

ARTICLES OF I?\CORPORATJON-SHOULD FfRST BE APPROVED BY 
BOARD OF STATE CHARITIES WHEN FOR RE::\EVOLE::\T AND 
CHARITABLE TXSTITUTIO::\S. 

A corporation, the purpose of which is the rendcrin_q of bencz•olent a11d charitable 
protectioll and assista11cc to mzfortullate girls aud to traiu them religiously and ill­
dustriously is o11e such as is referred to hz section 1352-2, G. C., 103 0. L., 866, and 
before the secretary of state can issue a certificate of such i11corporation in such a 
case it is 11_ecessary that a certifi-cate be filed in his office showiug that the articles 
of incorporatio11 have bee11 exami11ed a1zd apprm•ed by the board of slate charities 
under the provisio11s of sectiou 1352·2, G. C. The act of the secretary of slate in 
issuing such corporation papers, without ha·ving the certificate of the state board of 
charities 011 file, is a nullity; au:~•oue attempting to act as a corporation under such 
articles may be proceeded against u11der the pro·visions of section 12303, G. C. 

COLUMBVS, OHio, December 31, 1915. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN :-Permit me to reply to your request for an opinion, which is as 

follows: 

"On October 9, 1915. the secretary of state issued articles of incorpora­
tion to the Tatum missionary home, of Dayton, Ohio, as will be found in 
volume 180, page 692 of the Records of Incorporation in his office. 
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"Section 3 of said articles provides in part: 'Said corporation 'is formed 
for the purpose of rendering bene\·olent and charitable protection and 
assistance to unfortunate girls.' · 

"\\' e are of the opinion that this part of the said articles comes within 
the provisions of section 1352-2 of the General Code ( 0. L., 103, p. 864), 
which requires such articles to be referred to this board for approval. If 
these articles had been referred to thi!i board for approval it is doubtful if 
the board would have approved them. 

"!. \\'e desire to ascertain from you whether in your opinion these 
articles of incorporation should have been referred to the board of state 
charities. 

"2. If such reference should have been made has the secretary of state 
authority to withdraw the issuance of said articles? 

"3. If the secretary of state cannot on his own part withdraw the 
issuance of said articles, what method would you suggest to have them 
cancelled?'' 

From a copy of the articles of incorporation of the Tatum missionary home, 
of Dayton, secured from the office of the secretary of state, I quote the purpose 
clause. which is as follows: 

"3. Said corporation is formed for the purpose of rendering benevolent 
and charitable protection and assistance to unfortunate girls and to train 
them religiously and industriously." 

Sections 1352-1 and 1352-2 of the General Code (103 0. L.. 865-R66). are as 
follows: 

''Sec. 1352-1. Such hoard shall annually pass upon the fitness of every 
hene\·olent or correctional institution, "corporation and association, public, 
semi-public or private. as recei,·es, or desires to recei,·e and care for 
children, or places children in private homes. ,\nnually at such times as 
the hoard <hall direct, each ,tn:h institution, corporation or association, 
shall make a report, showing its condition, management and competency, 
adequately to care for such children as are, or may he committed to it or 
admitted therein, the system of \·isitation employed for children placed in 
private homes, and such other facts as the hoard requires. \\'hen the board 
is satisfied as to the care given such children, and that the requirements 
of the statutes co\·ering the management of such institutions are being 
complied with. it shall issue to the association a certificate to that effect, 
which ~hall continue in force for on{! year, unless sooner revoked by the 
board. :\ o child shall he committed by the juvenile court to an association 
or institution which has not such certificate unrevoked and received within 
fifteen months next preceding the commitment. A list of such certified 
institutions sJ1all be sent by the board of state charities, at least annually, 
to all courts acting as juvenile courts and to all associations and institutions 
so approved. Any person who receives children or receives or solicits 
money on behalf of such an institution. corporation or association. not so 
certified, or whose certificate has been re\·oked, shall be guilty of a misde­
meanor, and fined not less than $5.00 nor more than $500.00. 

"Sec. 1352-2. :\ o association whm:e object may embrace the care of 
dependent. neglected or delinquent children or the placing of such children 
in private homes shall hereafter he incorporated unless the proposed articles 
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of incorporation shall have been submitted first to the board of state chari­
ties. The secretary of state shall not issue a certificate of incorporation 
unless there shall first be filed in his office the certificate of the board of 
state charities that it has examined the articles of incorporation, and that 
in its judgment the incorporators are reputable and respectable persons, 
and that the proposed work is needed, and the incorporation of such asso-. 
dation is desirable and for the public good. Amendments· proposed to 
the articles of incorporation of any such association shall be submitted in 
like manner to the. board of state charities, and the secretary of state shall 
not record such amendment or issue his certificate therefor unless there 
shall first be filed in his office the certificate of the board of state charities 
that it has examined such amendment, that the association in question is, 
in its judgment, performing in good faith, the work undertaken by it, and 
that such amendment is, in its judgment, a proper one, and for the public 
good." 

From a reading of section 1352-2 of the General Code, supra, it is clear that 
the articles of incorporation should have been submitted to your board for ex­
amination before a certificate of incorporation was issued by the secretary of stalt, 
the section providing that the secretary of state shall not issue a certificate of in­
corporation unless there shall first be filed in his office the certificate of the boarcl 
of state charities that it has examined the articles of incorporation and that in its 
judgment the incorporators are reputable and respectable persons, and that the pro­
posed work is needed and that the incorporation of such association is desirable and 
for the public good. 

Tt is therefore clear that it was the duty of the incorporators to file in the 
office of the secretary of state such certificate before asking that articles of incor·· 
poration issue. This course, however, was not followed, and in view of the state­
ments of your board to the effect that it is doubtful that the board would have 
approved the articles if they had been submitted, coupled with the information con­
veyed by your :\fr. Shirer personally, the reason for the failure to file the certificate 
with the secretary of state is oh,·ious. For some reason, either through a misin­
terpretation of the law, or facts surrounding the formation of the Tatum missionary 
home. of Dayton, Ohio, the certificate of incorporation was issued by the secretary 
of state without there having been filed in his office the certificate of approval re­
ferred to in section 1352-2 of the General Code, supra. 

In view of this situation you now present the three questions contained in your 
letter, and in answer to the first question it is my opinion that the facts presented 
in the articles of incorporation referred to constitute a case such as should have 
been submitted to your board for approval or disapproval before such articles were 
filed in the office of the secretary of state, as the filing of the certificate of ap­
proval of your board is a jurisdictional matter without which the secretary of state 
has no authority in law to issue articles of incorporation such as are contemplated 
in section 1352-2 of the General Code, supra. 

In answer to your second question I have to advise that as the secretary of 
state was without authority in law to issue the articles of incorporation in the case 
under consideration his act was a nullity and there is, therefore, nothing to cancel 
notwithstanding the fact that the persons who signed the incorporation papers 
have in their possession what purports to be articles of incorporation of the Tatum 
missionary home of Dayton, Ohio. 

Coming to your third question in which you ask what course should ht> pur­
sued to have the articles of incorporation canceled, I might say that the answer 
to your second question practically disposes of the necessity of replying to this 
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question; however, for your information r caiJ your attention to the provisions 
of section 1352-1 of the General Code, supra, from which it will be observed that 
notwithstanding the fact of the issuance of the articles of incorporation by the 
secretary of state for a corporation such as the Tatum missionary home of Dayton, 
Ohio, your board is vested with final authority in passing upon the fitness of the 
institution, corporation or association to engage in business such as is contemplated 
by the Tatum missionary home. and unless after such investigation and examina­
tion you issue a certificate to the effect that you are satisfied that the institution, 
corporation or association is qualified to engage in the business contemplated by the 
statute, any effort to carry on the business, to receive children, or even to receive 
or solicit money for the benefit of the corporation would make the offending party 
or parties subject to the infliction of a fine of not less than five dollars nor more 
than five hundred doiJars. 

It is therefore clear that the articles of incorporation do not of themselves 
authorize the incorporation to engage in a business such as is contemplated by the 
Tatum missionary home unless section 1352-1 of the General Code has been com­
plied with. If, however, in pursuance of the course which has been taken by the 
persons who filed the articles of incorporation of the Tatum misisonary home of 
Dayton, they should attempt to exercise corporate powers resort might then be 
made to section 12303 of the General Code, which, in part, is as follows: 

"A civil action may be brought in the name of the state * * * 
"3. Against an association of persons who act as a corporation within 

this state without being legally incorporated." 

Specifically answering your third question it is my opmwn that if the purpose 
you desire to accomplish cannot be secured through the restraining influences of 
section 1352-1 of the General Code, supra, which is a criminal statute, a civil action 
may be instituted under the provisions of section 12303 of the General Code, re­
ferred to and partly quoted above, on the ground that the parties are attempting 
to act as a corporation within this state without being legally incorporated. 

A question covering this same matter has been presented to this department by 
).[r. D. F. Garlanu, director of public welfare of the city of Dayton, and a copy 
of this opinion is being sent to him for his information, as well as one to the secre­
tary of state. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney Ge11eral. 
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1126. 

IXDUSTRIAL COl\ll.IISSIOX-FEES AXD FIXES COLLECTED BY E:\­
FORCE:\fEXT OF LAW RELATIXG TO PRIV.\TE E:\lPLOY~IEXT 
AGEXCIES-PAID TO CO~niiSSIOX. \\'l-llCH IX TUR~ P:\ YS SA~IE 
IXTO STATE TREASURY-DEFEXDAXT lX :\ PEXDI:\G ACTIO:\ 
f\OT PREJUDICED BY SUCH DISPOSAL. 

Fees and fines collected through the enforcelllent of the law relating to prh•atc 
cmploylllent age11cies 111ay be paid over to tlze industrial cV111111ission by a justice o.f 
the peace in order that the commission 111ay turn sallie i11to the state treasury as pro·· 
7.iided by law. 

The manner of dispositio11 of such fees and fines. either or botlz. in tlzc lzands 
of the justice of the peace does 110t concern tlze defcnda1zl in the pending actio11 mzd 
he cannot be prejudiced thereby. 

CoLUMBt:S, 0Hw, December 31. 1915. 

l11dustrial Commission of 0/zio, Columbus, Ohio. 
GENTLEMEN :-Permit me to reply to your request for an opinion, whicli 1s as 

follows: 

· "We have a case in court in Toledo before Judge 'vV. 0. i'vlorse, in 
which we are prosecuting Joseph f\owakowski for violation of the law gov­
erning private employment agencies. 

"Nowakowski was arrested on the following affidavit of 1\'Ir. Charles 
H. 1\fayhugh, special agent of the department of investigation and statis­
tics of the industrial commission : 

"'State of Ohio, County of Lucas. ss. 
'''Before me, \V. 0. ~Iorse, one of the justices of Adams township. 

Lucas ·county, Ohio. personally came Charles H. ~Iayhugh, ·who being duly 
sworn according to Ia w deposeth and saith that Joseph Nowakowski. late 
of the county aforesaid. on or about the 25th clay of July, A. D. 1915. at 
the county of Lucas. aforesaid unlawfully and knowingly did operate and 
maintain a private employmeiH agency for hire in which the said Joseph 
~owakowski did charge a fee of $10.00 (ten dollars) to secure a position 
for one Adam Rutowski ·at the \Villys-Overlancl Automobile Company. 
The said Adam Rutowski being then and there an applicant for employ­
ment at said employment agency. The said Joseph Xowakowski at the 
time aforesaid did operate and maintain said employment agency for hire 
without ha\·ing paid the legal fee for maintaining and operating a private 
employment agency for hire. to the proper authorities.' 

"The case is being prosecuted by ~r r. Robert Phillips, police prose­
cutor and the defendant's attorneys are Fell and Shaw. Toledo. This trial 
was set for December 3. at which time the defendant's attorneys attacked the 
affidavit, claiming the court had no jurisdiction upon the following grounds: 
They claim that the law requires the industrial commission of Ohio to en­
force the laws goY(~rning pri\·ate employment agencies and pay the fines 
collected into the state treasury, and does not provide for the justice turning 
the fines over to the industrial commissiop. 

"They cited section 13429. which requires the justice to turn such fines 
into the county. unless otherwise instructecl by law. and claimed that there 
is no law which empowers the justice to turn the money to the industrial 
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commission. In their arguments they used the "Dope' law which provides 
that all tines assessed shall he turned m·er to the secretary of the health 
hoard. and he in turn shall pay them into ,he state tnasury. 

··.\fter their arguments, the court continued the case until we could get 
a decision from your department. \\"e would like very much t<;> have an 
early decision of this matter in order that we may have the case brought 
to trial promptly, as delay would probably refult in our not being able to 
locate the principal witnesses." 

Section 13429 of the General Code ts as follows: 

""Fines collected hy a justice of the peace shall be paid into the gen­
eral fund of the county where the offense was committed within thirty 
days after collection unless otherwise prm·ided by law.'" 

Sections 894, 895 and 896 of the General Coce, which is a part of the law 
relating to prh·ate employment agencies, are as follows: 

"Sec. 894. The term ·applicant f.or employment,' as used in the laws 
go\·erning private employment agencies, 'hall mean any person seeking 
work of a lawful character, and 'applicant for help" shall mean any person 
seeking help in any legitimate enterprise. ;\'othing in such laws shall limit 
the .meaning of the term "work' to manual labor, but it shall include pro­
fessional service and all other legitimate service. All moneys received from 
fees and fines as provided by the laws governing private employment agen­
cies, shall be paid into the state treasury by the commissioner of labor sta­
tistics in the manner provided by law. 

"'Sec. 895. \Vhoever violates any provision of law relating to prh·ate 
employment agencies shall be fined not less than li fty dollars nor more 
than one hundred dollars for each offense. 

"Sec. 896. The commissioner of labor statistics ~hall enforce the laws 
relating to private employment agencies. and when informed of a viola­
tion of such laws, institute proceedings in a court c1f competent jurisdic­
tion to enforce their penalties."' 

Under the provisions of section 871-24 of the General Code (103 0. L.. 103) 
\\·hich is section 24 of the act creating the inrlustrial wmmission, the duties, lia­
bilities. powers and privileges of certain departments, including the commissioner 
of lahar statistics, are conferred upon the indu,trial commission of Ohio, and under 
that section it becomes the duty of the commission to l'ay money received from 
f(es and tines collected under the law relating to private employment agencies into 
the state treasury. as provided for in section 894 of the General Code, supra. 

It is clear that the provisions of section 13429 of the General Code. supra. do 
not apply in the case presented by you owing to the provision contained in section 
R94 of the General Code, supra, for the payment of fees and fines collected under 
the law relating to private employment agencies into the state treasury. 

The contention is made that the court had no jurisdiction to hear and dispose 
of the pending action referred to in your letter on account of the fact that there 
is no express law providing for the transfer of the money receiver] by the court to 
the industrial commission for payment into the 'tate treasury. In \·iew of tht 
express prm·ision of section 894 of the Getieral Code, supra. coupled with the pro­
visions of section 871-24 of the General Code, referred to above, and the exception 
contained in section 13429 of the General Code. supra, i~ is my opinion that there 
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is ample authority for the justice of Adams township, in case connctlon is had, 
to take the receipt of the industrial commission for any money which may be col­
lected in order that the commission may be in position to -turn ,uch money into 
the state treasury provided by law and that there is no merit ii) the contention made 
by the attorneys representing the defendant in the matter under consideration a,; 
the question is entirely immaterial, does not concern him, nor can he be prejudiced 
m any manner by reason of the situation of which he complains. 

1127. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorne:J• General. 

:\IU?\TCTPAL CORPORATIOX-VILLAGE ~L\YOR-VACAXCY BY REA­
SON OF DEATH AFTER RE-ELECTIO?\--PRESIDEXT PRO TE:\1. OF 
COU:\'ClL BECOM'ES MAYOR FOR UNEXPIRED TERM Al\D FOR 
TWO-YEAR TER::Vl FOR WHICH DECEASED :\IAYOR vVAS ELECTED. 

l 'po11 the death of a village ma:yor, the presidl'nt pro tcm. of council becomes 
the mayor for the unexpired term and until a successur is clccttd and qualified. 
Section 4256, G. C. 

IVhere the ma)•or of the village, who has been re-elected to office, dies after his 
re-election but before his new term commences the president pro tem. who becomes 
the mayor by virtue of·section 4265, G. C., for the unexpired term and until a suc­
cessor is elected and qualified will conti111te as mayor for the ttilt:rpircd term of 
the deceased mayor aud for the two-year term for which such deceased mayor 7e'as 
elected. 

CoLUMBUS, 0Hro, December 31, 1915. 

Rurrau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEME:\1 :-I have your letter of December 22, 1915. requesting my opinion 

as follows: 

"The present mayor of a village, who has been re-elected to the posi­
- tion at the last November election, died on or about November 20th, the 

president of council succeeding to the position of mayor and is now sen·­
ing in said position. 

''Question: \Vhose duty will it be to call the incoming council to order 
on January 1st, next, and how shall the vacancy in the office of mayor be 
filled?" 

Sections 4255 and 4256 of the General Code contain the answPrs to your ques­
tion. and are as follows: 

"The mayor shall be elected for a term of two years, commencing on 
the first clay of January, next after his election, and shall serve until his 
successor is elected and qualified. He shall be an elector of the corporation. 
He shall be the chief conservator of the peace within the corporation, and 
shall have the powers hereinafter conferred, perform the duties hereinafter 
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imposed. and such other powers and duties as are provided by law. He 
shall be the president of the council, and shall preside at all regular and 
special meetings thereof, hut shall have no vote except in case of a tie. 

··sec. 4256. \Vhen the mayor is absent from the village, or is unable 
for any cause to perform his duties, the pr~sidcnt pro tern. of council shall 
be acting mayor. In case of the death, resignation, or removal of the mayor, 
the president pro tern. of council shall become the mayor and serve for the 
unexpired term and until the successor is elected and qualified." 

By virtue of the last sentence in section 4255, above quoted, the mayor of a 
village is the presiding officer of the council, and as such should preside at its regu­
lar and special meetings. 

By the language in the last :.entence of section 4256 of the General Code, above 
quoted, upon the death, resignation or removal of the mayor, the president pro 
tern. of council becomes the mayor and serves as such for the unexpired term and 
until a successor is elected and qualified. 

Under the facts stated in your letter, the president pro tern. of council by virtue 
of his office became the mayor of the village upon the death of the elected mayor 
and succeeded to all the powers and authority of the office to as full an extent as 
though he had been regularly elected. By virtue of this same language in section 
4256 of the General Code. the president pro tern., having succeeded to the office of 
mayor, is entitled to hold this office until his successor is duly elected and qualified. 
Since the former mayor was re-elected to the office in Xovember, 1915, and has 
since died, it follows that no new mayor can be elected until November. 1917. 
Therefore. the incumbent of the office, viz: the former 1)resident pro tem. of coun­
cil, will. under the statutes. hold the office of mayor until January 1. 1918. 

The language of the sections of the General Code above quoted is, to my mind. 
clear and susceptible only of the interpretation abov.e given to it. 

For a further citation of authority and a discussion of what is meant by the 
term "until his successor is elected and qualified,'' I respectfully refer you to an 
opinion of my predecessor. Bon. Timothy S. Hogan, rendered March 14, 1912, found 
at pagP 1202 of volume II, of the annual report of the attorney general for 1912. 

Directly answering your question, therefor<", I am of the opinion that it will 
be the duty of the present mayor, viz: the former president pro tern. of council. 
to call the incoming council to order on January 1. 1916. and that there will at that 
time he no vacancy in the office of mayor, but that the present mayor will hold 
office until January 1, 1918. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 
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1128. 

1.:.0.\DS .\:\D HIGH\\".\YS-TO\\":\SHIP TIWSTEES-BO:\DS ISSUED 
PRIOR TO GOI:\G 1:\TO EFFECT OF CA.SS HIGHW:\Y L:\\V-PRO­
CEEDS C\:\ BE EXPE:\DED FOR L\IPHOVI:\G ROADS OF TOW:\­
SHIP ROAD DISTRICT. 

Toa:11ship trustees arc a11thori:::ed to cxpc11d 011 the roads of a to<.,.lllship road 
district the proceeds of bo11ds issued 1111der sectio11s 7033 to 7052, i11clusive. G. C.. 
as those sectio11s stood prior to the goi11g i11to elf eel of the Cass highway law. 

CoLT.: MBL'S, OHIO, December 31. 1915. 

I lox. GEORGr: THOI{NBURG, Prosecuti11g .dttorlleJ', St. ClairS"uille, Ohio. 
Dt:AR SIR :-I have your communication of December 17, 1915, in which you call 

my attention to opinion :\ o. 978 of this department. rendered to you on October 27, 
1915. and relating to the sale of certain bonds of \.Yashington township, Belmont 
county, the bonds being issued for the improvement 'of the roads of that township 
under sectipn 7033 to 7052. inclusive, of the General Code of Ohio. as those sections 
stood prior to the going into effect of the Cass highway law. 

You further call my attention to the fact that in your request for the opinion 
referred to above you asked me to advise you as to whether or not the township 
trustees could use the proceeds of the $10.000 worth of bonds and the proceeds of 
the reinaining bonds, when sold, for the purpose of improving the roads of \.Yash­
ington township, and observe that opinion :\o. 978 does not specifically answer that 
part of your inquiry. 

You state that the township trustees have sold the $10,000 worth of bonds, and 
are now about to let a contract for road improvement. which contract will involve 
the expenditure of the proceeds of the bonds, and that the question has now arisen 
as to whether the trustees have the right to let such a contract in view of the fol­
lowing provision found in section 303 of the Cass highw;q law: 

"* · * * but no such organization or organizations shall contract any 
new obligation or obligations after the taking effect of this act, for the con­
struction or repair of additional road or roads or the maintenance or repair 
of roads already improved." 

You further state that from the language of opinion No. 978 you assumed that 
it was intended to hold therein that the trustees had authority to use the proceeds 
of the bond sale-for the purpose of improving the roads and authority to enter into 
a contract for that purpose, but that since having your attention called to the fact 
that my former opinion does not seem to expressly cover that point. you desire a 
definite and specific reply covering the matter in question before further advising 
the trustees in the premises. 

You were entirely correct in the interpretation which you placed upon my for­
mer opinion, although the matter was not therein covere..d by language as specific 
as might have been chosen. 

I desire to call your attention to opinion :\ o. 976 of this department, rendered 
on October 27, 1915, to Hon.' Archer L. Phelps. prosecuting attorney of Trumbull 
county, a copy of which opinion is herewith enclosed. It was held in that opinion 
that sections 7033 to 7052. inclusive, of the General Code, as those sections stood 
prior to the going into effect of the Cass highway law, did not prvvide for an "or­
ganization'' within the meaning of that term as med in that part of section 303 of 
the Cass highway law above quoted. 
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. \pplying the reasoning of that opinion to the facts in the case presented by 
you, it is my opinion that the township trustees of \\'ashington township are now 
authorized to expend, according to law. the proceeds of the $10,000 bond issue and 
to enter into contracts involving the expenditure of the same for the purpose of 
in'proving the road~ of the township road district. and that if, as pointed out in 
opinion Xo. 978 rendered to you, they proceed within a reasonable time to sell the 
remaining $40,000 of bonds authorized by a vote of the electors, they will also be 
authorized to so expend the proceeds arising from the sale of such bonds. 

1129. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

STATE HIGHWA \' DEPART:\lE:\T-FOR~l OF BOXD FOR DIVISIO:\ E:\­
GI:\EER \\'HEX SA:\IE IS REQUIRED AFTER SERVICE HAS BEGU~. 

Form of bo11d prescribed for a divisio11 e11giueer of the state highway depart­
IIICilt whe11 such dh•isio11 e11gineer is 11ot required by the state highway commissio11er 
to give boud lll!til after his seruice has beyuu. 

· Cou:MBCS, OHIO, December 31. 1915. 

Hox. CuxTox CowE:-:. State High'i.,'a)' Commissio11er, Columbus, Ohio. 
lh.\H Sm :-I have your communication of December 20, 1915, submitting for 

my approval the bonds of John H .. Chamberlin, deputy highway commissioner, and 
Xicholas Koehler, division engineer in your department. 

In so far as the bond of :\1 r. Chamberlin is ceoncerned, permit me to call your 
attention to the fact. as pointed out in opinion Xo. 988 of this department, ren­
dered to you on October 29, 1915. that the statute does not require me to approve 
the form of the bonds of deputy highway commissioners. 

ln so far as the bond of :\I r. Koehler is concerned, permit me to call your at­
tcl'tion to opinion ~ o. 940 of this department, rendered to you on October 16, 1915. 
in which opinion there was suggested a proper form of bond to be furnished by 
di,·i,ion L·ngineers. In that opinion it was pointed out that a division engineer is 
no~ an off.cer and that when he is required to give a bond by the state highway 
commissioner. the bond should be so drawn as to indicate that he is the holder of a 
11osition rather than an office. The form of hond suggested in opinion Xo. 940 
was drawn to meet the condition existing where a division engineer was. required 
to give bond at the time of his appointment. That is not the c0nclition existing 
with reference to :\I r. Koehler, as he already holds the position of division engineer 
and you are now requiring him to gi\'C a bond. 

This brings me to the obsen·ation that the bond of :\lr. Koehler, submitted for 
approval, is dated December 11, 1915, but the bond seeks to bind the principal and 
surety for any failure on the part of the principal to faithfully discharge the duties 
of his position fwm and after September 24, 1915. It has been held that a statute 
which requires an officer or employe to give bond with condition for the true and 
faithful discharge of the duties of his office or position does not authorize a bond 
with condition that such officer or employe has truly and faithfully discharged such 
dutic.;. Feel. Cas. Xo. 14663 (Gilp. 155). 

\\'hik in the form of bond submitted the word "shall" is used, yet it is the 
manifest intention to co\·er a period of time beginning prior to the date of execu-
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tion of the bond. ln view of the fact that the statute docs not authorize the taking 
of a bond with the condition that duties already performed have been faithfully 
discharged, I suggest the following as a proper form for the bond to be furnished 
by :\lr. Kohler: 

"BO.l\ZD. 
"STATE OF OHIO. 

"Know All Men by These Presents: 
"That we, Nicholas Koehler, of Grandview Heights, Ohio, as principal, 

and American Surety Company of New York, of 100 Broadway, Xew York 
City, i\" ew York, as surety, are held and firmly bound unto the state of 
Ohio in· the penal sum of four thousand ($4,000) dollars, for the payment 
of which, well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, assigns and successors, jointly and severally, firmly by these 
presents. 

"The condition of the above obligation is such, That, Whereas, the said 
Nicholas Koehler has heretofore been duly and ii1 accordance with law ap­
pointed division engineer of the state highway department of the state of 
Ohio, to serve until his incumbency in said office shall have been terminated 
according to law ; 

"Now, if the said Nicholas Koehler shall hereafter during his incum­
bency in said position of division engineer, faithfully discharge the duties 
of said position, then this obligation shall be void, otherwise it shall remain 
m full force and effect. 

"Witness, our hands and seals,- this-------- day of------------ 19L-. 

I am returning herewith the bond of Mr. Koehler submitted by you, without 
my approval, but will be glad to approve the ~ame when the bond has been re­
drafted in accordance with the suggestions herein made. I also return the bond 
of Mr. Chamberlin submitted by you. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 
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1130. 

COLLATERAL IXHERIT AXCE TAX-HOW APPORTIOXED WHEN HEIRS 
COXTEST \\'ILL AXD CO~lPRO~IISE IS EFFECTED-TAX DETER­
~IIXED BY TER~IS OF WILL. 

Where heirs contest the probate of a will and a compromise is reached whereby 
the ~(hole estate is divided between devisees and legatees, on the one hand, and C011-

testants, 011 the other, and the will is admitted to probate as a valid will, adminis­
tration to follow the terms of the compromise, the amount and apportionment ot, 
the collateral inheritance tax is determined by the terms of the will itself and the 
value of the inheritances created thereby, without reference to the compromise. 

CoLUMBL'S, 0H10, December 31, 1915. 

Hox. CHARLES KRrCHBAL'M, Probate Judge, Caaton, Ohio. 
DEAR SIR :-I am in receipt of your letter of December 10, 1915, requesting my 

opinion upon the following facts: 

'·B died testate, unmarried and leaving brothers and sisters. By the 
terms of his will numerous bequests were made to neighbors. The brothers 
and sisters contested the will; but in the course of the trial of the action 
an agreement was arrived at by the terms of which the devisees and the 
relatives divided the estate regardless of the terms of the will. The court 
thereupon charged the jury, in accordance with the statute, that the will 
was valid and must stand as admitted to probate. 

"On what basis is the collateral inheritance tax to be computed under 
these circumstances?" 

Upon a somewhat similar but not identical statement of facts my predecessor 
in an opinion to the prosecuting attorney of Hamilton county, under date of De­
cember 19, 1913, held that the title of the contestors being one of inheritance, the 
tax was to be assessed against their respective shares if not otherwise exempt, al­
though the amount thereof was determined by the agreement and not by the will. 
In short, where the contestors as well as the contestants are all collateral relatives, 
the tax is to assessed ag~inst all their shares notwithstanding the agreement, but in 
accordance with the distribution fixed thereby; so that assuming a simple case, if 
the sole legatee were a brother and the contestant were another brother, and the 
agreement were to divide the estate equally, the' tax would be computed upon the 
shares of each as fixed by the agreement, over and above the sum of five hundred 
dollars. 

I agree with my predecessor in the main and perhaps the only point passed upou 
by him in his opinion ; that is to say, I agree that the making of the compromise 
does not deprive the portion of the estate passing to the contestors thereunder of 
the character of inheritance and thus exempt it from the tax. It is clear in my 
mind, upon the authorities referred to by my predecessor in his opinion, which will 
be found at page 1444 of the annual report of this department for the year 1913, 
Vol. 2, that no part of the estate can become exempt from taxation solely by rea­
son of the making of an agreement of this character. Such a conclusion affords a 
partial answer to the question submitted by you. It is certain that the tax must he 
c0Ilected in the case you submit-all parties to the agreement being collateral rela-
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tivcs-upon the entire estate except as affected by exemptions, and not merely upon 
that portion thereof which is to be paid or has been paid to the devisees and 
legatees under the will in pursuance of the agreement. 

But there is another question which is material and must be answered in con­
nection with your general query, upon which the opinion of my predecessor is not 
so satisfactory to me. Though the point was apparently not passed upon in the 
opinion, the implication from the authorities cited and the reasoning adopted by 
my predecessor in the opinion refen:ed to is that the tax shall be computed upon 
the respective shares of the takers, under the agreement, as inheritances. This is 
the holding of the supreme court of Pennsylvania in the case of In re Peppers Es­
tate, 159 Pa. St., 508, which has been followed in other states. The contrary doctrine 
is maintained by the supreme court of :VIassachusetts in the case of Baxter v. Treas- · 
urer and Receiver General, 209" lVIass., 459, wherein it is held that nuder circum­
stances of this character, where the will is sustained, the property is to be regarded 
as having passed first to the devisees and legatees under the will, so that what ul­
timately becomes of it under the agreement is subsequent to the vesting of the in­
heritance and in. fact is not an inheritance at all. Upon this theory the tax is to be 
based upon the respective shares as they would have passed under the will and the 
exemptions deducted in accordance therewith without making any allowance or de­
cluction for or on account of the amounts paid to contesters. The difference be7 
tween the two rules is therefore material as affecting the amount of the tax, as de­
termined by the exemptions to be deducted. In a case in which the contestors were 
direct heirs the difference would be even greater, for in that event. under the Penn­
sylvania theory, their shares would be exempted entirely and there would be a 
corresponding reduction in the tax charged against the entire estate, while under 
the Massachusetts law, the fact that under the agreement and not under the will a 
part of the estate might go to a direct relative would be immaterial. 

Upon very careful consideration I am inclined to prefer the reasoning of the 
Massachusetfs court. As stated in Blakemore and Bancroft on Inheritance Ta:-< 
Law, section 106, ''It would seem that the Massachusetts doctrine is preferable, 
both on principle and as a practical matter of policy. The other view is an open 
inducement to unscrupulous persons to make such collusive arrangement as may 
save their pocketbooks at the expense of their conscience." 

The statute of Massachusetts is not materially different in phraseology from 
the statute of Ohio in respect to the question under consideration. 

It is my conclusion, therefore, that under the circumstances described by you 
the tax should be computed upon the values of the several inheritances as de­
termined by the will, deducting only the exemptions thereon and the costs, if any, 
paid out of the estate in connection with the litigation, as well as other costs of 
administration. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1131. 

COLLATERAL IXHERIT.\XCE T.-\X-CXITED STATES BOXDS IX­
CLUDED IX AX IXVEXTORY OF AX EST ATE ARE TO BE COXSID­
ERED IX DETER:.IIXIXG THE A:.IOlJXT OF SAID TAX. 

The fact that ['nited States bonds constitute a part of an inheritance passing 
to collateral heirs does not affect the amount of the collateral inheritance tax. 

CoLL:MBt:s, OHIO, December 31, 1915. 

HoN. A. V. Do!'AHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-1 am in receipt of your letter of December 21, 1915, submitting for 

my opinion the following question: 

'·Are United States government bonds which were included in an in­
ventory filed in the probate court of a county taxable under the collateral 
inheritance tax law of this state?" 

Xo property as such i, taxable under the collateral inheritance tax law. The 
subject of the tax is the privilege of inheriting; that is, taking property by will or 
under the intestate laws of the state, or by deed or other instrument of conveyance 
intended to take effect at the death of the owner thereof. There are exemptions 
from the collateral inheritance tax, and it would be sufficient to state that none of 
them would include any part of an inheritance on the ground that the same is com­
posed of United States bonds. It may, however, be stated also that none of the 
exemptions from the tax are based upon the character of the property trans­
mitted, but upon the character of the taker or the purpose of the bequest. 

The one serious question involved in your inquiry arises under the language 
of the first section of the inheritance tax law, G. C., section 5331 as amended, 103 
0. L., 463. The section provides that: 

"All property within the jurisdiction of this state, * * * which pass 
by will or by the intestate laws of this state * '' * t.o a person * * * 
shall be liable to a tax of five per cent. of its value above the sum of five 
hundred dollars." 

The query is thereby raised as to whether United States bonds are "within the 
jurisdiction of this state," within the meaning ·of this section. If the meaning of 
this phrase is to be determined by the analogy of the general property tax laws 
the answer must be in the negative, because it must be conceded that the state is 
without power to tax bonds of the United States as property unless with the con­
sent of the United States evidenced by an act of congress. In my opinion, how­
ever, the meaning of the phrase in question may not be thus narrowed. I think the 
word "jurisdiction" implies rather the idea of territoriality than the notion of 
power, especially in view of the fact that it is not the property as such which is 
taxed but the privilege of inheritance; so that though specific property be sold to 
pay debts, or otherwise, ;..nd a residue merely passed to the inheritor, he is under 
this law taxed on his inheritance and not upon the property itself. 

There can be no doubt that the state may tax the privilege of inheriting United 
States bonds as weH as the privilege of inheriting any other property, though it 
might not tax the bonds themselves. 

For all these reasons, as well as for the primary reason above suggested, and 
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the language of the act, including as well that of the sections containing the ma­
chinery of the assessment of the tax as the exemption· provision thereof which are 
consistent with such a conclusion, I advise that United States bonds included in the 
inventory of an estate are to be considered in determining the value of a taxable 
inheritance therein, under the collateral inheritance tax laws of this state. 

1132. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY BOARD OF EDUCATION-REQUIREMENTS OF SECTION 4736, 
G. C., IN CREATING A NEW SCHOOL DISTRICT-WRITTEN NOTICE 
TO DISTRICT BOARDS AFFECTED-MAPS MUST BE FILED WITH 
COUNTY AUDITOR-NOTICE POSTED OR PRINTED-REMON­
STRANCE MAY BE FILED AGAINST TRANSFER. 

In creating a new school district under authority of the latter part of section 
4736, G. C., as amended in 106 0. L., 397, the county board of education is required, 
as a condition precedent to the exercise of such authority, to give written notice 
to the boards of education of the districts to be affected by the transfer of territory, 
as required by provision of the first part of said section. 

Under provision of the first part of said section 4736, G. C., as amended, taken 
in connection with the provisions of section 4692, G. C., as amended in 106 0. L., 
397, said transfer of territory will not take effect until a map is filed with the 
auditor of the county in u.Jzich the ten·itory to be transferred is situated, showing 
the boundaries of the territory to be tra11sjerred, and until a notice of such pro­
posed transfer has been posted in three conspicuous places in the district or dis­
tricts proposed to be transferred, or printed in a paper of general circulation in 
said county for len days, a11d such transfer shall not take effect if a majority of 
the qualified electors residing in the territory to be transferred, shall, within thirty 
days afteJ: the filing of such map, file with the county board of education a written 
remonstrance agai11st such proposed transfer. 

CoLUMBUS, Onw, December 31, 1915. 

HoN. A. B. UNDERWOOD, Prosecuti11g Attorney, 1\1 edina, Ohio. 
DEAR SIR :-In your letter under date of December 13th you request my opinion 

as follows: 

"In the creation of a new school district, under the last half of section 
4736, G. C.,. three questions have arisen upon which your opinion is desired, 
to wit: 

"1. What notice, if any, is required to be given to the school boards 
affected? 

"2. What notice, if any,' is required to be given to the people of the 
territory affected? 

"3. Is the clause permitting a remonstrance, as provided for in the first 
half of section 4736, G. C., intended to apply in case of the creation of a 
new school district under the second half of said section?" 
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Section 4736, G. C., as amended in 106 0. L., 397, provides: 

"The county board of education shall arrange the school districts ac­
cording to topography and population in order that the schools may be most 
easily accessible to the pupils, and shall file with the board or boards of 
education in the territory affected, a written notice of such proposed ar­
rangement; which said arrangement shall be carried into effect as proposed 
unless, within thirty days after the filing of ·such notice with the board or 
boards of education, a majority of the qualified electors of the territory 
affected by such order of the county board, file a written remonstrance with 
the county board against the arrangement of school districts so proposed. 
The county board of education is hereby authorized to create a school dis­
trict from one or more school districts or parts thereof. The county board 
of education is authorized to appoint a board of education for such newly 
created school district and direct an equitable division of the funds or in­
debtedness belonging to the newly created district. Members of the boards 
of education of the newly created district shall thereafter be elected at the 
same time and in the same manner as the boards of education of the vil­
lage and rural districts." 

Under provJston of said section 4736, G. C., as amended in 104 0. L., 138, and 
as in force prior to the date when said section as amended in 106 Ohio Laws be­
came effective, the county board of education had power to change district lines 
and to transfer territory from one rural or village school district to another. 

The general assembly in 1915, by the same act in which it amended section 
4736, G. C., carried the above provision as well as the subsequent provisions of said 
statute, as found in 104 0. L., prescribing the conditions under which the afore­
said power might be exercised, into section 4692, G. C. This section as amended in 
106 0. L., 397, and as now in force provides: 

"The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of 
the county school district. Such transfer shall not take effect until a map 
is filed with the auditor of the county in which the transferred territory is 
situated, showing the boundaries of the territory transferred, and a notice 
of such proposed transfer has been posted in three conspicuous places in the 
district or districts proposed to be transferred, or printed in a paper of gen­
eral circulation in said county, for ten days; nor shall such transfer take 
effect if a majority of the qualified electors residing in the territory to be 
transferred shall, within thirty days after the filing of such map, file with 
the county board of education a written remonstrance against such proposed 
transfer. If an entire district be transferred the board of education of 
such district is thereby abolished or if a member of the board of education 
lives in a part of a school district transferred the member becomes a non­
resident of the school district from which he was transferred and ceases to 
be a member of such board of education. The legal title of the property 
of the board of education shall become vested in the board of education of 
the school district to which such territory is transferred. The county board 
of education is authorized to make an equitable division of the school 
funds of the transferred territory either in the treasury or in the course of 
collection. And also an equitable division of the indebtedness of the trans­
ferred territory." 
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It will be obser\·ed, however, that under provision of section 4736, G. C., as 
amended in 106 0. L., and as now in force, the county board of education has power 
to arrange the school districts of the county school district according to topography 
and population in order that the schools may be most easily accessible to the pupils 
and as a condition precedent to the making of such an arrangement said county 
board is required to file with the boards of education in the territory affected a 
written notice of such proposed arrangement and said arrangement shall be carried 
into effect as proposed unless, within thirty days after the filing of such notice 
with said boards of education, a majority of the qualified electors of the territory 
to be affected by the order of the county board file a written remonstrance with 
said county board against said proposed arrangement. 

It is evident that in arranging school districts under authority of section 4736, 
G. C., as amended, the couuty board must necessarily exercise the powers conferred 
upon it by the above provisions of section 4692, G. C. The provisions of the two 
sections must therefore be read together. The legislature in amending section 
4736, G. C., as found in 106 Ohio Laws, extended the authority heretofore exer­
cised by the county board under provisions of said section as amended in 104 Ohio 
Laws, by providing in the latter part of said section that "the county board of edu­
cation is hereby authorized to create a school district from one or more school 
districts or parts thereof." 

\Vhile it may be argued that inasmuch as the latter provision of said statute 
follows the provision requiring the county board of education as a condition 
precedent to the arrangement of the school districts of the county school district, 
to file with the boards of education of the districts to be affected by changes in 
district lines and transfers of territory, written notice of such proposed arrange­
ment, it is not intended that such notice and opportunity to the electors of such 
districts to file objections tc such proposed arrangement shall be given by the county 
board of education in the exercise of the authority conferred by said latter pro­
vision, I think that inasmuch as the authority conferred by said latter provision is 
merely an extension of the authority conferred by the former provisions of said 
section. and in view of the provisions of both section 4736 and section 4692 of the 
General Code as amended in 106 Ohio Laws, requiring the giving of notice and the 
affording of an opportunity to the electors of the districts to be affected by changes 
proposed to be made under authority of said sections, as conditions precedent to 
the exercise of such authority, it cannot be said that the county board of education 
may create a new district from one or more school districts or parts thereof, and 
thus exercise the extreme power conferred by said latter provision of said section 
4736, G. C., without being required to give the notice to the boards of education of 
the districts to be affected by said proposed transfer of territory and without af­
fording the opportunity to the electors of such districts to file a remonstrance against 
said proposed arrangement as provided for in the first part of said section. 

I am of the opinion therefore in answer to your first question that, in the 
creating of a new school district under authority of the latter provision of said sec­
tion 4736, G. C., as amended in 106 0. L., 397, the county board of education is re­
quired, as a condition precedent to the exercise of such authority, to give written 
notice to the boards of education of the districts to be affected by such transfer 
of territory as required by prO\·ision of the first part of said section. 

Replying to your second and third questions T am of the opinion that under 
provision of the first part of said section 4736, G. C., as amended, taken in connec­
tion with the above provisions of section 4692, G. C., said transfer of territory will 
not take effect until a map is filed with the auditor of the county in which the terri­
tory to be transferred .is situated, showing the boundaries of the territory to be 
transferred, and until a notice of such proposed transfer has been posted in three 
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conspicuous places in the district or districts proposed to be transferred, or printed 
in a paper of general circulation in said county for ten days, and that such transfer 
shall not take effect if a majority of the qualified electors residing in the territory 
to be transferred, shall. within thirty days after the filing of such map, file with the 
county board of education a written remonstrance against such proposed transfer. 

Respectfully, 
EDW.\RD c. Tt:RXER, 

A ttonzeJ• General. 

1133. 

CLERK OF BOARD OF EDUCATIO:\-A :\OX-RESIDENT OF A SCHOOL 
DISTRICT ::\1A Y :\OT HOLD SUCH AN OFFICE. 

A 11011-residellt of' a school district may 110t hold the office of clerk of tlze board 
of educatio11 of said district. 

CoLt:li!Bt:s, OHio, December 31, 1915. 

HoN. D. F. l'.l!LLS, Prosccuti11g A ttonze:y, Sid11e)•, 0/zio. 
DEAR SIR :-I have your letter under date of December 3d, which is as follows: 

''ln Jackson township, Shelby county, Ohio, there are two school dis­
tricts, namely, the Jackson Center village school district, and the Jackson 
township niral district. The Jackson township rural school district com­
prises all the territory in said township outside of the Jackson Center vii· 
!age school district. The township clerk resides in the territory included 
in the Jackson Center village school district; the board of education of 
the Jackson township rural school district desires to appoint the township 
clerk as clerk of their board of education. · 

"I would like to have your opinion as to whether or not the fact that 
the township clerk does not reside in the district will disqualify him from 
serving as clerk of the township board of education." 

Under provision of section 4747, G. C., as amended in 104 0. L.. 133, a person 
who may or may not be a member of the board of education may be elected as 
clerk of said board by the members thereof. · Section 4774, G. C., provides that: 

"Before entering upon the duties of his office, the clerk of each board of 
education shall execute a bond in an amount and with surety to be approved 
by the board, payable to the state, conditioned for the faithful performance 
of all the official duties required of him." 

In so far as the compatibility of the two offices is concerned, the duties of 
township clerk in no way conflict with the duties of the office of clerk of the board 
of education of the township rural school district and it is interesting to note in 
this connection that under provision of section 4747, G. C., as in force prior to its 
amendment in 104 Ohio Laws, the clerk of the township was ex-officio clerk of the 
board of education of the township school district. 

Your inquiry. howe,·er, is confined to the question as to whether or not the 
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fact that the person, who holds the office of township clerk, is a non-resident of 
the Jackson township rural school district disqualifies such person from holding the 
office of clerk of the board of education of said school district. 

Section 4 of article XV of the constitution as adopted November 4, 1913 (103 
0. L., 992), provides in part : 

"No person shall be elected or appointed to any office in this state unless 
possessed of the qualifications of an elector." 

Under provision of section 1 of ~rticle V of the constitution of Ohio, as modi­
fied by the fourteenth and fifteenth articles of amendments to the federal consti­
tution, every male citizen of the United States, of the age of twenty-one years, who 
shall have been a resident of the state one year next preceding the election, and of 
the county, township or ward in which he resides, such time as may be provided 

. by law, shall have the qualifications of an elector, and be entitled to vote at all 
elections. 

Sections 4861, 4862 and 4863 of the General Code, as found in the chapter re­
lating to the qualifications of electors, provide as follows: 

"Sec. 4861. Every male citizen of the United States, who is of the age 
of twenty-one years or over, and possesses the qualifications in regard to 
residence hereinafter provided, shall be entitled to vote at all elections. 

"Sec. 4862. Every woman, born in the United States or who is the 
wife or daughter of a citizen of the United States, who is over twenty-one 
years of age and possesses the necessary qualifications in regard to residence 
hereinafter provided for men shall be entitled to vote and to be voted for 
for member of the board of education and upon no other question. 

"Sec. 4863. No person shall be permitted to vote at any election unless 
he shall have been a resident of the state for one year, resident of the 
county for thirty days, and, except as provided in the next section, resident 
of the township, village or ward of a city or village for twenty days next 
preceding the election at which he offers to vote." 

Section 4864, G. C., provides that a person who is the head of a family and has 
resided in the state and in the county in which such township, village or ward of a 
city or village is situated the length of time required by the preceding section, and 
who bona fide removes with his family from a ward to another ward in such city 
or village, or from a ward of such city or village to a township or village in the 
same county, or from a township or village to a ward of a city or village in the 
same county, or from one township to another in the same county, shall have the 
right to vote in such township, village or ward of a city or village without having 
resided therein the length of time so prescribed by such section. 

Section 4865, G. C., provides that: 

"Such voter so removing with his family from a township to a village 
or ·ward of a city or village in the same county shall not have the right to 
vote at any municipal election held in such city or village, unless he shall 
have resided therein twenty days prior to such municipal election." 

Upon an examination of the above provisions of the constitution and statutes 
it will be observed that the right to vote at all elections in this state is limited to 
male citizens of the United States of the age of twenty-one years, who have been 
residents of this state for one year next preceding the eJection at which they desire 



ATTORN"EY GEXER.\.L. 2455 

to vote, and residents of their respective counties for thirty days and, except as pro­
vided in section 4864, G. C., residents of their respective townships, villages or wards 
of a city or village for twenty days next preceding such election. 

It will be noted, however, that while residence of the state and county and of a 
township or village, or ward of a city or village, for the respective lengths of time 
prescribed by the abon provision of the statute, is a necessary qualification of an 
elector for the purpose of voting at any election, the above provisions of the con­
stitution and statutes do not by their terms make residence of a school district a 
necessary qualification of an elector of such district. 

Assuming, therefore, that the township clerk referred to in your inquiry has 
resided in the state and in the county and township mentioned in said inquiry the 
respective lengths of time required by the above provisions of the constitution and 
the statutes, it still remains to be determined whether the fact that he is a non­
resident of Jackson township rural school district disqualifies him from serving as 
clerk of the board of education of such district. 

Upon a careful consideration of the above provisions of the constitution taken 
in connection with the provisions of the statutes relating to the qualification of 
electors, the casting and counting of votes and the challenging of voters, I have 
reached the conclusion that the township clerk referred to in your inquiry is not 
eligible to the office of clerk of the board of education of said township rural school 
district for the reason that, not being a resident of said district, he is not a qualified 
elector thereof and is therefore disqualified from holding the office of clerk of said 
board of education under the ahove provision of section 4 of article XV of the con· 
stitution. 

Section 4866, G. C., provides in part as follows: 

"All judges of election, in determining the residence of a person offer- · 
ing to vote, shall be governed by the following rules, so far as they may be 
applicable: 

"!. That place shall be considered the residence of a person in which 
his habitation is fixed, and to which, whenever he is absent, he has the in­
tention of returning." * * * 

Section 5055, G. C., provides: 

"Each qualified elector shall vote at the polls of the precinct in which 
he has a legal residence, unless otherwise directed by" special provision of 
law." 

Section 5061, G. C., provides in part: 

"If the person offering to vote is challenged as unqualified, one of the 
judges shall tender him the following oath: 'Do you swear that you will 
fully and truly answer all questions put to you, touchi11g your place of 
rcsidc11ce and qualifications as an elector at this election?' 

* * * * * * * * * * * * 
"Third-If the person is challenged as unqualified on the ground that 

he is not a resident of the county or precinct where he offers to vote, the 
judges or one of them shall put the following questions: 

"I. How long have you resided in this precinct? 

* * * * * * * * * * * 
"6. Are you an actual resident of this precinct?" 

In support of the proposition that a qualified elector of a school district must 
be a resident of such district I call your attention to the opinion of the court in 
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the case of Lehman v. :\IcBride, 15 0. S., 5i3, and particularly to that part of said 
opinion as found at pages 59i and 598, in determining the intent and meaning to 
be given to the words '"all elections" as found in the above provision of section 1 
of article V of the constitution. The court said: 

"\Ve are, doubtless, to give such construction to the words 'all elections,' 
as will be in harmony with the other clear and unmistakable provisions of 
the constitution on the same subject. Now, other portions of the same in­
strument clearly point out in what elections the several electors of the 
state may respectively participate, by their votes. And this is uniformly 
done, not by reference to the places where elections may be held, but to 
the character of the office to be filled by election, and the resideHce of the 
electors. Thus, as we have seen, senators and representatives are to be 
e)ected 'by the electors in' (that is, residing in), 'the respective counties or 
districts' which they directly represent in the legislative branch to which 
they are chosen. The governor and other executive officers of the state, 
'by the. electors of the state;' judges of the supreme court, 'by the electors 
of the state at large;' judges of the courts of common pleas, 'by the electors 
of their respective subdivisions:' judges of probate courts, clerks of the 
court of common pleas, and county officers generally, 'by the electors of 
each county' for which they are severally to· be elected; justices of the 
peace, and township officers generally. 'by the electors of their respective 
townships;' judges. other than those provided for in the constitution, 'by 
the electors of the judicial district for which they may be created;' and 
officers in the militia, 'by the persons subject to military duty in their 
respective districts.' On a well-recognized rule of construction, these 
various provisions, which specify the portion of electors by whom the 
different officers shall be chosen, exclude all others from a right to vote 
at such elections; and are, therefore, limitations or qualifications to be 
carefully respected in giving a construction to the words under considera­
tion. The general priciple which pervades the constitution on this sub­
ject, is, that 110 one shall be allowed to participate in the election of officers 
whose jurisdiction wili 11ot extend over him, or territorially include the 
place of his reside1zce; but that the electors of each district or civil subdivi­
sion of the state, shall have the right to select their own official representa­
tives, or public functionaries. And, keeping in view the limitations to 
which we have referred, there can be but little danger o"f misunderstand­
ing what is meant by an elector's right 'to vote at all elections.'" 

This same rule was recognized by the supreme court of the state of New Jersey . 
in the case of State ex rei. Allison v. Blake,. 25 L. R. A., 480-486, in interpreting 
a similar provision of the constitution of that state. 

Replying to your question I am of the opinion that inasmuch as the person re­
ferred to in your inquiry is not a resident of the rural school district mentioned in 
said inquiry, and is not therefore a qualified elector of said district, said person is 
not eligihle to the office of clerk of the board of education of such district. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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1134. 

COL'XT\: SL'PERIXTEXDE.\"T OF SCHOOLS-,\S :\1£:\JBER OF COL'.\"TY 
BOARD OF SCHOOL EXA:\11.\"ERS, :\lAY .\"OT TEACII 1.\". BE CO.\"­
.\"ECTED \\'ITH OR BE FI.\":\.\"CIALLY 1.\"TERESTED 1~ .\ St;:\D1£1{ 
SCHOOL, OR A.\"Y SCHOOL, .\"OT SUPPORTED WHOLLY OR I.\" 
PART BY STATE. 

The superi11teude11t of a county school district as a member of the county board 
of school exami11ers may 11ot teach i11, be cOIIIlect<d <o.ti.th or become financially in­
terested in a Sltlllll!er school or any school which is 11ot supported -,,•holly or in part 
b:y the state. 

Cou::MB!JS, OHIO, December 31, 1915. 

Ho~. JosEPH \V. HoR~ER, Prosecuting Attorney, Ne1vark, Ohio. 
DEAR SIR :-I ha,·e your letter under date of December 4th, which is as follows: 

"Section 7811 of the school laws, provides: 
"'There shall be a county board of school examiners for each county, 

consisting of the county superintendent, one district superintendent and one 
other competent teacher. the latter two to be appointed by the county 
board of education.' 

"Section 7812 also jjrovides: 
·· 'Xo examiners shall teach in, be connected with, or financially inter­

ested in any school which is 11ot supported wholly or in part by the state, 
etc.' 

"The question is whether or not the county superintendent comes strictly 
under the term 'examiner' or whether or not he would be permitted to teach 
in a summer school which is 11ot supported wholly or in part by the state, 
or in other words, whether it would be iilegal for a county superintendent 
to teach in any summer school that is 11ot supported wholly or in part by 
the state?'' 

Under provision of section 7811. G. C .. as amended in 104 0. L., 102. and as 
quoted by you. the superintendent of the county school district is ex-officio a mem­
ber of the county bpard of school examiners. and the authority to appoint the 
other two members of said board is vested in the county board of education. 

By the same act of the legislature amending section 7811, G. C .. section 781.2. 
G. C., was amended ancl the only change in said latter s·ection affected by said 
amendment was to \'est in the county board of education instead of the probate 
judge of the county the authority to remove an examiner and appoint his suc­
cessor in case it is ascertained by said county board of education that ,uch examim:r 
is connected with or interested in any school not under state control, or is em· . 
ployed in any such institution in his own county, or becomes an agent of or in­
terested in any book company or journal, or fails to hold the necessary teacher's 
certiticate, or has remm·ed from the county. 

Inasmuch as the legislature, in amending said section 7812, did not except the 
county superintendent as a member of the county board of school examiners from 

_the inhibitions therein provided, it se~ms clear that said officer is ,ubject to the 
provisiom of said section the same as the other two members of said board of 
'chool examiners. 

I am of the opinion, therefore, in answer to your que~tion, that under the plain 
prU\·i,ions of said section 7812, G. C., as amended, the county superintendent as a 
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member of the county board of school examiners may not teach in, be connected 
with or become financially interested in a summer school or any school which is 
not supported wholly or in part by the state, and in case the county board of edu­
cation ascertains that said county superintendent as a member of said board of ex­
aminers sustains any of said relations to such an institution, it will be the duty of 
said county board of education to remove said county superintendent from his 
office and appoint a successor to said office. 

1135. 

Respectfully, 
Enw ARD C. TURNER, 

Attonzey General. 

COUNTY BOARD OF EDUCATlO~-~lAY TRANSFER A PART OR ALL 
OF A SCHOOL DISTRICT OF COUNTY DISTRICT TO AN ADJOINING 
DISTRICT OR DISTRICTS OF SAID COUNTY SCHOOL DISTRICT­
REGARDLESS OF ELECTION HELD PRIOR TO TIME OF SUCH 
TRANSFER AT WHICH ELECTION CENTRALIZATION IS FAVORED 
-WHEN TRANSFERRED TERRITORY WILL BE LIABLE FOR 
BONDED INDEBTEDNESS CREATED BY ELECTORS OF A SCHOOL 
DISTRICT BY SECTION 7625, G. C. 

A county board of education acting under authority of section 4692, G. C., as 
amended in 106 0. L., 397., and in compliance with its requirements, may transfer 
a part or all of a school district of the county school district to an adjoining district 
or districts of said county school district, and this may be done regardless of the 
fact that at an election held prior to the time of such transfer the electors of the 
district to which such territory is transferred, voted in favor of centrali::ation. 

If the electors of a school district ·vote in favor of a bond issue under authority 
uf section 7625, C. C., and for the purposes therein lllellfioned. and thereafter the 
county board of education transfers a part or all of another school district to such 
district, upon said transfer being effected, swid territory thus transferred will become 
a part of said district for all school purposes and will, therefore, be liable for its 
share of the bo11ded i11debtedness so created. 

CoLUMBUS, OHIO, December 31. 1915. 

Hu:-.:. AuoJsu:-< P. ~lJNSHALL, Prosecuting Attomey. Chillicothe,· Ohiu. 
DEAR SIR :-In your letter under date of December 13th. you request my opinion 

as follows: 

"I am desirous of having your opm10n on the following proposition: 
".At the general election in November last the electors of the Green 

township rural school district of Ross county, Ohio, voted in favor of the 
centralization of the schools of said district. The board is now contemplat­
ing the submission of a bond issue, for the purpose of procuring a site 
and erecting a suitable building thereon, to the electors of said district. 

"Can the county board of education transfer a part of another town­
ship rural school district to the Green township rural school district after 
centralization has been carried? 

"Jf the bond issue, about to be -voted upon, carries, and a part of an-
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other district is transferred to the said centralized district, will the bond 
issue he a liability upon the territory to be transferred to the centralized 
rlistrict as well as upon the territory oi the centralized district?" 

Section 4692, G. C., as amended in 106 0. L., 397, provides: 

''The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of 
the county school district. Such transfer shall not take effect until a map is 
filed with the auditor of the county in which the transferred territory is sit­
uated, showing the boundaries of the territory transferred, and a notice of 
such proposed transfer has been posted in three conspicuous places in the 
district or districts proposed to be transferred, or printed in a paper of 
general circulation in said county, for ten days: nor shall such transfer take 
effect if a majority of the qualified electors residing in the territory to be 
transferred shall, within thirty days after the filing of such map, file with 
the county board of education a written remonstrance against such proposed 
transfer. If an entire district be transferred the board of education of such 
district is thereby abolished or if a member of the board of education lives 
in a part of a school district transferred the member becomes a non-resident 
of the school district from which he was transferred and ceases to be a 
meinber of such board of education. The legal title of the property of the 
board of education shall become vested in the board of education of the 
school district to which such territory is transferred. The county board 
of education is authorized to make an equitable division of the school funds 
of the transferred territory either in the treasury or in the course of col­
lection. And also an equitable dh·ision of the indebtedness of the trans­
ferred territory." 

It will be observed that the county board of education, acting under the abO\·e 
provisions of the statute and in compliance with the requirements of said provisions, 
may tran~fer a part or all of a school district of the county school district to an 
adjoining di,trid or districts of said county school district. 

The provisions of this statute are in no way related to or dependent upon the 
provisions of section 4726. G. C.. as amended in 104 0. L., 139, and as supplemented 
hy section 4726-1, G. C., as found in 106 0. L., 442, which sections provide for the 
submitting of the question of centralization by one or more rural boards of educa­
tion of a township to the qualified electors ~f the rural school district or rural school 
districts of such township. 

I am of the opinion, therefore, in answer to your first question that your county 
board of education, acting under authority of section 4692, G. C., as amended, and 
in compliance with its requirements, may transfer a part of the township rural 
school district referred to in said inquiry to the Green township rural !echool dis­
trict, and that this may he done regardless of the fact that at the last general elec­
tion, the electors of said Green township rural school district voted in favor of cen­
tralization. 

Your second question has been answered in opinion Xo. 919 of this department 
rendered to H.on. Earl K. Solether, prosecuting attorney of \Vood county, under 
date of October 13, 1915. In saicl opinion it was held that where a village school 
district within a county school district votes in favor of a bond issue under authority 
nf section 7625. G. C .. for the purposes therein mentioned, and thereafter the county 
Loard of education transfers a part of a rural school district within ~aid county 
school district to said village school district, upon said transfer being effected. said 
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part of said rural district will become a part of said village school district for all 
school purposes and will. therefore. be liable for its share of the bonded inrlebtedness 
so created. 

In keeping with said former holding I am of the opinion in answer to your 
;,econd question that if the bond issue referred to in your inquiry as about to be 
1·oied upon, carries, and a part of another district is transferred to said centralized 
district, said part of said district so transferred will be liable for its share of said 
bonded indebtedness so created. 

:\ copy of the opinion above referred to is enclosed. 
Respectfully, 

EDWARD c. Tt:RNER, 
A tton1e3• Ge11eral. 

1136. 

:\fUNICIPAL CORPORATIOK-WHERE LOCATED IN MORE THAN ONE 
COUNTY-TAXES AND TAXATIOX-ELECTION OF ASSESSOR-01\E 
SHOULD BE ELECTED 1:\ EACH OF SEVER.AL PARTS OF SAID 
:\IU:\ICTPAL CORPORATION AS LOCATED IN SEVERAL COUNTIES. 

Under pro·uision of sectiou 17 of the so-called Parrett-vVhittemore law, being 
satiou 3349, G. C.. 106 0. L., 250, where a 1/lllllicipal corporation is located i11 more 
tha11 one county, each of the several parts of said municipal corporation as located 
in the sez•eral counties respectively, constitutes au assessmeut district in which an 
assessor should be elected a.1 prm•ided in said section. 

CoLt:Milt:S, OHIO, December 31, 1915: 

Ho:-<. C. H. Cl'RTISS, Prosecuting /lttorney, Raz•enna, Ohio. 
DE.IR SIR :-ln your letter under date of December 24th you request my opinion 

as follows: 

"T desire to call your attention to section 17 of the act: 'To provide for 
the listing and valuation of property for purposes of taxation' and ask for 
your construction of such section which is found on page 250, 105 Ohio 
Laws, as relating to a situation we have in thi; county and that of Summit 
county in relation to an assessor or assessors for the village of :\Iogadore; 
1vhich is located partly in Summit county and partly in Portage county, the 
greater portion being in Summit county. 

"By a construction placed on this section by the authorities in Summit 
county (as T understand) only one assessor was elected for the village of 
:\! ogadore: he being elected there by the electors of said village residents 
of both Portage and Summit counties. 

"The person elected to this office resides on the Summit county side. 
The question being whether he is legally elected assessor for the whole 
village including the parts in each county or whether under the situation a 
vacancy exists on the Portage county side. or perhaps on both sides. 

"A further question arises, if under this section, as would seem to be 
indicated by the latter part of line 6 and the first part of line 7 of such 
section this person is legally elected assessor for the whole village whether 
then he must give one bond or two bonds as such assessor: if one bond, 
with which auditor the same shall be filed a.nd approved." 
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Section 17 of the so-called Parrett·\\"hittemore law, being section 3349 of the 
General Code. as found in 106 0. L., 250, provides in part as follows: 

''.\t the regular election to he held in .:\ovembcr, 1915, and biennially 
thereafter, assessors shall he elected in the manner provided by law for the 
election of ward, district, city, village and township officers as follows: In 
municipal corporations divided into wards, one asse~sor shall be elected in 
each ward: in villages one asses;,or shall he elected; in cities not divided 
into wards, the board of deputy state supervisors of elections or the board 
of deputy !'>tate supervisors and inspectors of elections, as the case may be, 
shall, acting in conjunction with the county auditor, within ten days after 
this act shall become eftecti\·e, divide such cities or such part or parts thereof 
as may he located in their county, into such number of assessment districts 
as in the judgment of the county auditor may be necessary in order to 
provide for the assessment of all the property therein; a division so fixed 
shall remain in effect for a period of four years, at the expiration of which 
and quadrennially thereafter a like division shalt be made in the same man­
ner and by the same authority. One assessor shall, at the time specified in 
this section. be elected in each assessment district so created; provided, how­
e\·er, that· nothing therein shall be so construed as to require a division of 
any municipal coqwration or part thereof into assessment districts when, 
in the judgment of the county auditor, such division is not necessary, in 
which e\·ent one assessor shall be elected in the entire municipal corpora­
tion or in that part thereof which may be located in one county as the 
case 1nay he;" 

Under the abon provision of the statute it will be observed that where a 
municipal corporation is located in more than one county, each of the several parts 
of said municipal corporation as located in the se\·eral counties respectively, con­
stitutes an assessment district in which an assessor should have been elected as pro­
\'ided in that part of section 17 above quoted. 

Inasmuch as a part of the village of :\logadore is located in Portage· county 
and the remaining part of said \·illagc is located in Summit county, each of said 
parts of said village constitutes a separate assessment district in which an assessor 
should have been elected as above provided. 

1 t follows therefore that said village as a whole could not be considered as an 
assessment district and the action of the electors in attempting to elect an assessor 
for the entire village is without legal effect. . 

The \'acancy in the assessment district comprising that part of said village 
located in Portage county should he filled by the auditor of said county under 
authority of section 22 of the act and in the manner therein provided. In like man­
ner the vacancy in the assessment district comprising that part of said village 
located in· Summit county should be filled by the auditor of said county. 

'f.he conclusion reached in answer to your first question disposes of the other 
question submitted by you. 

Respectfully, 
EDWARD c. TL'RSER, 

A ttorue:y General. 
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1137. 

COUNTY TREASURER MAY NOT ACT AS lVIEMBER OF BOARD OF EDU­
·CATION OF VILLAGE SCHOOL DISTRICT LOCATED IN SUCH 
COUNTY -OFFICES INCOMPATIBLE. 

The treasurer of a county may not act as a member of the boari of education 
of a village school district located in such county. 

CoLUMBUS, OHIO, December 31, 1915. 

RoN. WILLIAM C. HupsoN, Prosewting Attorney, McArthur, Ohio. 
DEAR SIR :-In your letter under date of December 22d you request my opinion 

as follows: 

"Please give your opmwn on the following: Is a county treasurer 
disqualified from acting as a member of a village board of education in the 
county of which he is treasurer?" 

Section 5649-3b of the General Code, as amended in 106 0. L., 180, provides 
in part as follows: 

"There is hereby created in each county a board for the annual adjust· 
ment of the rates of taxation and fixing the amount of taxes to be levied 
therein, to be known as the budget commissioners. The county auditor, 
the county treasurer and the prosecuting attorney shall constitute such 
board." 

Section 5649-3c of the General Code, makes it the duty of the county auditor 
to lay before the budget commissioners the annual budgets submitted to him by 
the boards and officers named in section 5649-Ja, G. C., together with an estimate 
to be prepared by the auditor of the amount of money to be raised for state pur­
poses in each taxing district in the county, and such other information as the budget 
commissioners may request, or the tax commission of Ohio may prescribe. Said 
section further provides that: 

"The budget commissioners shall examine such budgets and estimates 
prepared by the county auditor, and ascertain the total amount proposed to 
be raised in each taxing district for state, county, township, city, village, 
school district, or other taxing district purposes. If the budget commis~ 
sioners find that the total amount of taxes to be raised therein does not 
exceed the amount authorized to be raised in any township, city, village, 
school district, or other taxing district in the county, the fact shall be cer­
tified to the county auditor. If such total is found to exceed such author­
ized amount in any township, city, village, school district, or other- taxing 
district in the county, the budget commissioners shall adjust the various 
amounts to be raised so that the total amount thereof shall not exceed in 
any taxing district the sum authorized to be levied ther~in. In making 
such adjustment the budget commissioners may revise and change the an­
nual estimates contained in such budgets, and may reduce any or all the 
items in any such budget, but shall not increase the total of any such 
budget, or any item therein. The budget commissioners shall reduce the 
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estimates contained in any or all such budgets by such amount or amounts 
as will bring the total for each township, city, village, school district, or 
other taxing district within the limits provided by law." 

You will readily observe that the duties of the county treasurer as a member 
of the board of budget commissioners of the county would conflict with the duties 
of a member of the board of education of a school district in such county, for the 
reason that the budget commissioners, in considering the annual budget of the 
various taxing authorities of the county and in limiting the amount of taxes to be 
raised in each of the several taxing districts of such county to the amount author­
ized by law to be raised in such taxing district, acts as a check on said taxing 
authorities. 

It follows, therefore, that inasmuch as the board of education of a school dis­
trict is one of the taxing authorities of the county in which such district is located, 
the office of county treasurer is incompatible with the office of member of the board 
of education of such school district, under the rule laid down by the court in the 
case of State ex rei. v. Gebert, 12 C. C. (n. s.), 294. 

I am of the opinion therefore in answer to your question that the treasurer 
of a county may not act as a member of the board of education of a village school 
district located in such county. 

1138. 

Respectfully, 
EDWARD C. TURNER, 

Attorney General. 

CASS HIGHWAY LAW-COUNTY HIGHWAY SUPERINTENDENTS­
AUTHORIZED TO PUBLISH ALL CONTENTS OF PAMPHLET IN RE· 
GARD TO TRAFFIC RULES AND REGULATIONS SENT OUT BY 
HIGHWAY CG:\LMISSIONER, INCLUDING FOREWORD AND AP­
PENDIX. 

Where the state highway collllllissio11er, in publishing a set of traffic rules and 
regulations as authori:::ed by section 7246, G. C., included in the pamphlet contain­
illy the sa111e a foreword and an appe11dix co11taiuing several sections of the General 
Code and the pa111phlet a11d accompau;ying COIIllllttllication to county highway super­
inte11de11ts contained 110thing i11dicating that the e11tirc couteuts of the pamphlet were 
uot regarded as a part of the traffic rules and regulations. the couuty highway super­
illtendents were authori:::ed to cause to be published all the contents of the pamphlet. 

CoLt:li!Bt:s, OHIO, December 31, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your communication of December 7, .1.915, which com­

munication reads as follows: 

"Section 7246, G. C. (Sec. 249 of the Cass highway act), requires the 
state highway commissioner to prepare and publish a set of traffic rules and 
regulations, and section 7478, G. C. (Sec. 251 of the Cass highway act), 
provides that the state highway commissioner shall furnish the county high-
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way superintendent with a copy of the rules and regulations promulgated by 
said state highway commissioner, and directs that official to publish the same 
in a newspaper in his county. 

''A week or so ago this department received a copy of a newspaper 
containing the rules and regulations, with the request that we measure 
same. Since that time this department has received two other newspapers 
with the request for measurement, but in these instances the advertisement 
contains the entire contents of the pamphlet sent out by the state high­
way commissioner entitled, 'Traffic rules and regulations.' VIle endose 
herewith copy of the pamphlet, together with the letter of the state high­
way commissioner submitting the same to the county highway superin­
tendent, and we would ask you for a ruling as to whether or not the law 
contemplates the publication of all the matter as given in the pamphlet in­
cluding the highway commissioner's 'Foreword,' page 3, and the quotation 
of the laws under the head of 'Appendix' as same appears on pages 16, 17, 
18, 19, 20, 21 and 22. 

"Question: Should the advertisement, as required to be published by 
section 7478,. G. C., embrace only the rules and regulations as set forth in 
the pamphlet commencing at page 5 and ending at page IS, or should the 
entire text of the pamphlet be published? 

''Questio11: If you should hold that only the rules and regulations are 
necessary, should findings for recovery be made if the entire pamphlet 
was published and paid for, and if so, against whom should the excess find­
ing for recovery be made, the publisher of the newspaper or the officer who 
authorized the publication?" 

Section 7246, G. C., referred to by you, requires the state highway commissioner 
to prepare and publish a set of traffic rules and regulations governing the use of and 
traffic on all state roads. 

Section 7478, G. C., provides that the state highway commissioner shall furnish 
the county highway superintendent with a copy of the rules and regulations pro­
mulgated by said state highway commissioner and applicable to his county, and 
the county highway ~uperintendent is required to cause the rules and regulations 
so furnished by said highway commisssioner. to be published at least once each 
week for two successive weeks in a newspaper published and of general circulation 
in said county, if there be any such paper published in said county, but if there be 
no newspaper published in said county then in a .newspaper having general circula­
tion in said county. 

ln pursuance· of the duty enjoined upon him by section 7246, G. C., it appears 
that the state highway commissioner did prepare a set of traffic rules and regula· 
tions. These traffic rules and regulations consist of nine articles, containing a total 
of seventy-two sections. It is manifest that the publication of these traffic rules and 
regulations to be made by the state highway commissioner. under authority of sec­
tion 7246, G. C., is not the newspaper publication referred to in section 7478, G. C., 
and the state highway commissioner, in performing the duty of publishing the traffic 
rules and regulations prepared by him exercised this authority and performed this 
duty by printing' such traffic rules and regulations in a small pamphlet suitable for 
general distribution. 

The first page of the cover of this pamphlet bears the following title: 

"Ohio state highway department. Columbus, Ohio. Traffic rules and 
regulations covering traffic on the public highways of Ohio. These rules 
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and regulations are effective on and after December 5, 1915. Prepared in 
accordance with sections i246 and 7478 of the General Code. Clinton Cowen, 
state highway commissioner. Xovember, 1915." 

This title is repeated on page 1 of the pamphlet and pages 3 and 4 are taken 
up by a foreword, which foreword contains a reference to section 7246, G. C., and 
a brief statement of the sources from which the rules and regulations are derived 
and an acknowledgment of the assistance rendered by certain persons in their 
preparation. Pages 5 to 15, inclusive, of the pamphlet contain the rules and regu­
lations, and pages 16 to 22, inclusive, contain an appendix. This appendix consists 
of 18 sections of the General Code of Ohio, the sections in question being those re­
lating to the use of the highways of the state. So far as the title is concerned, it 
might be well to observe that the traffic rules and regulations, as pointed out in a 
former opinion of this department, are effective only on state roads and not on all 
of the public highways of the state. This is not material, however, as the title does 
not serve to enlarge the scope of the rules and regulations, neither does the use of 
the expression "public highways" serve to invalidate the rules and regulations in so 
far as the use of and traffic on state roads are concerned. The statement in the 
title that the rules and regulations are effective on and after December 5, 1915, 
must, of course, be read in the light of the provision of section 7246, G. C., to the 
effect that the rules and regulations shall become effective thirty days after publica­
tion. The only effect, therefore, of the statement that the rules and regulations are 
effective on and after December 5, 1915, is to prevent their going into effect before 
that date, even in those cases where publication might have ·been made more than 
thirty days before December 5th. 

A careful study of the rules and regulations and of the appendix, discloses 
the fact that practically evl!ry provision found in the eighteen sections of the Gen­
eral Code included in such appendix, has been carried into and made a part of the 
traffic rules and regulations. It is manifest that the legislature did not intend that 
the state highway commissioner should select all or any part of the sections of the 
General Code applicable -to highways and promulgate the same as a code of rules 
and rcgulationss for state roads. All the sections of tl:)e General Code applicable 
to state roads, and it may be observed that most of the sections of the General 
Code relating to the use of highways are of general application to all roads, were 
and are in full force and effect without the necessity of any adoption, promulgation 
or publication on the part of the state highway commissioner. It was evidently in 
the mind of the legislature that these sections of the General Code did not cover all 
the ground that should be covered and the intention was that rules and regula­
tions covering additional ground should be adopted, promulgated and published. 
The state highway commissioner in the performance of his duty has seen fit to re­
state in simple form, certain of the statutory requirements already in force. 

From the above it mu~t he concluded that neither the foreword nor the ap­
pendix, containing quotations from the General Code of Ohio, strictly speaking, 
constitute any part of the traffic rules and regulations. While it was entirely proper 
to include the appendix and also the foreword in any pamphlet that might be pub· 
lished by the state highway commissioner for general distribution, yet the reason 
for making a newspaper publication of the rules and regulations does not exist as 
to the foreword or the sections of the General Code found in the appendix. The 
object of the newspaper publication required by section 7478, G. C., was manifestly 
to bring to the knowledge of the public the traffic rules and regulations prescribed 
by the state highway commissioner. No publication in a newspaper, however, was 
necessary to bring to the knowledge of the public the sections of the General Code 
contained in the appendix. _ 

I:>-- Yo!. III-A. G. 
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In a prosecution under section 13421-17, G. C., for violating the traffic rules 
and regulations prescribed by the state highway commissioner, it might be a good 
defense to show that the traffic rules and regulations in question had not been pub­
lished in the county in which the prosecution was had, but in a prosecution for 
violating any one of the sections of the General Code found in the appendix, the 
defendant could not be heard to complain that such section of the General Code had 
not been published in a newspaper in that county. 

Your communication, however, does not present so much a question of what 
should have been included in the rules and regulations or what, as a matter of law, 
constitutes the rules and regulations, as it does a question of what construction 
county highway superintendents and newspaper publishers were entitled to place 
upon the communication of the state highway commissioner and the pamphlet en­
closed therewith. 

The communication addressed by the state highway commissioner to each 
county highway superintendent in the state and accompanying the pamphlet referred 
to above, read as follows: 

"W~ are sending you herewith a copy of the traffic rules and regula­
tions prepared, published and furnished by this department in accordance 
with sections 7246 and 7478 of the General Code of Ohio. Additional copies 
are being sent you under separate cover for distribution by you. 

"You will note that section 7478 of the Code requires that you have 
these rules and regulations published at least once each week for two con­
secutive weeks in a newspaper published and of general circulation in your 
county. 

"I suggest that you familiarize yourself with sections 7246, 7478 and 
13421-17 of the General Code, in addition to the rules themselves, in order 
that these rules may be of the greatest value to the public." 

It will be noted that this communication refers to a copy of the traffic rules and 
regulations, but the enclosure was the pamphlet in question. As previously noted, 
the title of this pamphlet appeared on the first page of the cover and also on page 
one, and there was nothing to indicate that all that followed was not regarded by 
the state highway commissioner as a part of the traffic rules and regulations. In 
other words, there was nothing, either in the pamphlet or the accompanying com­
munication, to indicate, either to the county highway superintendent or to the pub­
lisher, that the state highway commissioner did not intend to incorporate into and 
make a part of the rules and regulations both the foreword and the appendix. 

There is no statutory limitation upon the length of the traffic rules and regu­
lations or as to what may or may not be included therein and while it is un­
fortunate that there has been created a situation resulting in the incorporation in 
the legal advertisement of unnecessary matter, yet I am of the opinion, in view of 
the form in which this matter was sent out by the state highway department, that 
county highway superintendents were authorized to cause to be published all of 
the contents of the pamphlet. It therefore becomes unnecessary to answer your 
inquiry in regard to findings. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 
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1139. 

SUPERI:-.:TEXDEXT OF PUBLIC WORKS-APPROVAL, SALES OF 
CANAL LANDS IX VILLAGE OF WAVERLY, OHIO. 

CoLUIIIBL'S, OHIO, January 3, 1916. 

RoN. FRANK R. FAUVER, Superintendent of Public f11orks, Columbus, Ohio. 
DEAR SrR :-1 have your communication of December 14, 1915, transmitting to 

me resolutions providing for the sale of two tracts of canal lands to the following 
parti~s: 

"To Charles L. Greenbaum, a portion of the abandoned Ohio canal 
lands in the village of \Vaverly, valuation _____________________ $500 00 

'·To Wells S. Jones, a portion of the abandoned Ohio canal lands 
in the village of Waverly, valuation.-------------------------- 500 00" 

find that your proceedings in these matters have been in accordance with the 
statutes and I am, therefore, returning the two resolutions in question with my 
signature attached to the duplicate copies thereof. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

1140. 

VILLAGE COUXCIL-BOARD OF TRUSTEES OF PUBLIC AFFAIRS-LAT­
TER HAS AUTHORITY TO LET CO~TRACT FOR CONSTRUCTION 
OF WATERWORKS-HOW ACTJOX OF COUNCIL l\IAY BE RATIFIED. 

It is the dut3• of the cowzcil of a village, when it orders waterworks to be con­
structed, to establish a board of trustees of public affairs, and it is the duty fl/ the 
mayor, subject to confirmation b:y coullcil, to appoillt the members of such board 
to hold office wzli/ the next regular election. 

I I is the duly of the board of trustees of public affairs to secure plans, specifica­
tiolzs a11d estimates of proposed waterworks and after the expenditure therefor has 
been approved by cou11ci/ to let a contract for the work with the lowest and best 
bidder after advertisement as directed in section 4328, G. C. 

The mayor and the clerk of the council have no authority to let a contract for 
the construction of waterworks. 

1/V here council has sewred pl01zs and specifications for the waterworks and bids 
have been recei"·ed after advertisement therefor by the village clerk, the board of · 
trustees of public affairs may approve and ratify the action of council and the village 
clerk and let a contract to the lowest and best bidder. 

CoLUMBUS, OHIO, January 3, 1916. 

Bureatt of lnspectiOI~ 011d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of December 13th, with enclosures, in which 

you request my opinion as follows: 

"Section 4357, G. C., et seq., provides that when council orders water­
works * * * to be constructed, or leased, or purchased, council shall es-
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tab! ish at such time a board of trustees of public affairs- for the village, 
which board shall consist of three members to be, in the first instance, ap­
pointed by the mayor, subject to the confirmation of council. 

"A village has issued bonds for the construction of a municipal water­
works plant and desires to enter upon the construction thereof. 

"Question 1. Just where do the powers of council cease and those 
delegated to the boar<i of public affairs begin, in the execution of the con­
tracts for the purchase of the site and the erection of the plant? 

"Question 2. If the council of a village has issued and sold the bonds 
of the village for the construction of a waterworks plant, purchased the 
site therefor, and awarded the contract for the <;onstruction of the plaf!t 
upon receipt of bids after due advertisement as provided by law, would said 
contract, if signed by the mayor and clerk on behalf of the village, and by 
the contractor, be a valid contract as against the special fund created by the 
sale of bonds for such purpose? 

"We enclose herewith a statell)ent and brief prepared by the mayor of 
the village of Belleville, 0., for your information, which kindly return 
with your reply. An early consideration and reply to the above will greatly 
accommodate the officials of said village." 

Your inquiry arises from a situation existing in the village of Belleville, Ohio, 
and I quote the following statement of facts furnished by the mayor of the village, 
which contains a synopsis of the proceedings of council in the matter of the con­
struction of a waterworks system: 

"PROCEDURE. 

. "Resolution No. 8, declaring it necessary to issue bonds m the sum of 
$25,000.00, passed September 23, 1914, and duly published. 

"Notice oi election, N"ovember 3, 1914, duly published. 
''Election resulted as follows: 

For waterworks bond issue----------------------------------- 194 
Against ----------------------------------------------------- 92 
Total vote cast at election-------------------------------.----- 308 
(Some did not vote on the proposition.) 

"Ordinance No. 15, to issue bonds, passed December 16, 1914. Duly 
published. Form-, page 383, Ellis' Municipal Code. 

"Ordinance establishing board of public affairs, passed January 4, 1915. 
Duly published. No. 17. 

"Ordinance N"o. 23, 'amending section 1 of ordinance No. 15', passed 
April 19, 1915. Changed rate of interest on bonds. Duly published. Bonds 
sold June 10, 1915, to Seasongood and Mayer, Cincinnati, $915.00 premium. 

"Ordinance )Jo. 31, 'To levy a tax to create a sinking fund' passed.July 
1, 1915. Duly published. · 

"Resolution 'Approving the plans and specifications' passed September 
8, 1915. Same approved by the state board of health, September 23, 1915. 

"Notice to contractors for bids to be received by the clerk, November 
9, 1915. 

"Bids received by clerk and opened and read. The engineer tabulated 
the bids and met with council on the evening of November 9th, but there 
being twenty-eight bids, and such variance, no action was taken by council 
on that date. Owing to the sickness and death of the wife of the engineer, 
A. H. Smith, the further consideration was delayed until on or about the 
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twenty-second day of Xovember, at which time the mayor appointed the 
three men who had received the highest number of votes for members of 
the board of public affairs, at the Xovember election, as members of said 
board for the time intervening between then and January 1, 1916. The ap­
pointment was confirmed by council; and the members took the oath of of­
lice. :\ fter some consideration they refused to further qualify by the giv­
ing of bond as required, and claimed that the whole proceeding of the 
clerk in advertising for bids was without authority of law, and should 
have been by the board, and that the board had full and complete authority 
to supervise the construction of the system of waterworks from the com­
mencement. 

··~o resolution ordering w·aterworks was ever passed. * * *" 

Section 4357 of the General Code, which provides for the establishment of a 
board of trustees of public affairs in villages, is as follows: 

"ln each village in which waterworks, an electric light plant, artificial or 
natural gas plant, or other similar public utility is situated, or when council 
orders waterworks, au electric light p/aut, uatural or artificial gas plant or 
other similar public uti/it:;•, to be coustmcted, or to be leased or purchased 
from any individual, company or corporation, council shall establish at such 
time a hoard of trustees of public affairs for the village, which shall consist 
of three members, residents of the village, who shall be each elected for a 
term of two years." 

Section 4361 of the General Code ( 103 0. L., 561), relating to the powers and 
duties of the hoard of trustees of public affairs, is, in part, as follows: 

"The hoard of trustees of public affairs shall manage, conduct and con­
trol the waterworks, electric light plants, artificial or natural gas plants, or 
other similar public utilities, furnish supplies of water, electricity or gas, 
collect all water, electrical and gas rents, and appoint necessary officers, 
employes and agents. '' * The board of trustees of public affairs shall 
have the same powers and perform the same duties as are possessed by, 
and are incumbent upon, the director of public service as provided in sec­
tions 3955, 3959, 3960, 3961, 3964, 3965, 3974, 3981, 4328, 4329, 4330, 4331, 
4332, 4333, 4334 of the General Code, and all powers and duties relating to 
waterworks in any of these sections shall extend to and include electric 
light, power and gas plants and such other similar public utilities, and such 
boards shall have such other duties as may be prescribed by law or ordinance 
not inconsistent herewith. * * *" 

In order, therefore, to determine the extent of the powers and duties of the 
board of trustees of public affairs, the sections of the General Code to which refer­
ence is made in section 4361 must be consulted. 

Section 3961 of the General Code, relative to the powers of the director of 
public service to make certain contracts, is as follows: 

"Subject to the pro,•isions of this title, the director of public service 
may make contracts for the building of machinery, waterworks buildings, 
reservoirs and the enlargement and repair thereof, the manufacturing and 
laying down of pipe, the furnishing and supplying with connections all nee-
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essary fire hydrants for fire department purposes, keeping them in repair, 
and for all other purposes necessary to the full and efficient management and 
construction of waterworks." 

.Ji Section 4328 of the General Code, which directs the manner 111 which contracts 
shall be made by the director of public service, is as follows: 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. vVhen an 
expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authorized and directed by ordinance of council. When so authorized and 
directed, the director of public service shall make a written contract with 
the lowest and best bidder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circulation 
within the city." 

Section 4329 of the General Code provides that bids for such contracts 

'·shall be opened at twelve o'clock, noon, on the last day for filing them by 
the director of public Sl"rvice and publicly read by him." 

also that: 

"the director may reject any and all hids." 

Section 4334 of the General Code prO\·ides that: 

"All contracts made by the director of public sen·ice shall be executed 
by him in the name of the city. 

ft will be obsen·ed that under the language of section 4361 of the General 
Code, above quoted, the board of trustees of public affairs are given the same powers 
and duties relative to the making of contracts as are conferred upon the director 
of public service in cities hy virtue of sections 3961, 4328, 4329 and 4334. Under 
these last sections it is clear that it is not only the right but also the duty of the 
director of public service in cities to contract for the erection of a waterworks 
plant and to manage and control such plant after its construction. Since the board 
of trustees of public affairs are by direct reference given the same power relative 
to making contracts as the director of public service in cities, it follows that the 
board of trustees should contract for and supen·ise the erection of a waterworks 
plant whenever the village council orders such waterworks to be constructed, and 
by ordinance directs such expenditure of mottey. 

Although the iacts submitted in the statement of the mayor of Bellville do 
not show that the village council ever formally ordered waterworks to be con­
structed, yet, since by ordinance they authorized an election to determine whether 
or not bonds should be issued to construct waterworks, and subsequently passed an 
ordinance authorizing the issuance of bonds for the construction of waterworks, 
and also enacted an ordinance establishing a board of public affairs, it is fair to 
assume that the requirement of the statute that council must first order the con­
struction of waterworks was complied with. 

Specifically answering your first question, therefore, I am of the opinion that 
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it is the duty of council, when it orders the construction of a waterworks plant, to 
immediately establish a board of trustees of public affairs for the village. It there­
upon becomes the duty of such board to prepare plans and specifications lookin5 
toward the construction of the plant and submit the same to council for approval. 
If these plans and specifications meet the approval of council, the expenditure there­
for should first be authorized and directed by ordinance of council under the pro­
visions oi section 4328, and it then becomes the duty of the board of trustees of 
public affairs to advertise for bids as required by law and to enter into a contract 
in the name of the village with the lowest and best bidder. 

Replying to your second question, I am of the opinion that the provisions of 
section 4357 of the General Code are mandatory and that council must establish a 
board of trustees of public affairs whenever it orders waterworks or other like 
utilities to be constructed. It therefore follows that council has no authority to 
proceed to let the contract for the construction of such utility, and that a contra<:t 
signed by the mayor and the clerk on behalf of the village and by the contractor 
would not be a valid contract against the special fund created by the sale of the 
bonds for such purpose. 

lt appears from the facts stated that the village did, by ordinance, make pro­
vision for a board of trustees of public affairs, but that the mayor failed to ap­
point the members thereof as provided in section 4358 of the General Code, and that 
council itself proceeded to secure the plans and specifications and to advertise for 
bids through the village clerk and that a number of bids were received in response 
to such advertisement, but that no contract has yet been let. Upon these facts the 
mayor of the village of Bellville raises the further question as to whether or not 
the board of trustees of public affairs can approve and adopt the proceedings of 
council in securing of plans and specifications and advertising for bids through the 
clerk of the village, and now enter into a valid contract with the lowest and best 
bidder who has submitted a bid in response to the advertisement by the village 
clerk. 

It was clearly the legislative intent that when a village authorizes the erection 
of a waterworks plant or other like utility, a board of trustees of public affairs 
should he <"stahlished, ant! the members thereof appointed, to take char5e of th~ 
construction of said utility and to manage and control it after construction. Under 
the provisions of 5ection 4328 of the General Code, it was the duty of such board 
to make a written contract with the lowest and best bidder "after advertiseme11t 
jar uot less than IW·J uor 1110re thau four cousecuti<•e weeks ill a 11ewspaper of gen· 
era/ circulatiou withiu the village." If the board is satisfied with and wishes to ap­
prove the plans and specifications adopted by council, 1 know of no reason why 
they cannot acquiesce in .tnd ratify the action of council and enter into a valid con­
tract with the lowest and best bidder who submitted a proposal in response to the 
advertisement of the village clerk, provided that such notice to bidders was pub­
lished for not less than two nor more than four consecutive weeks in a newspaper 
of general circulation in the village. The statute does not provide in so many words 
that the notice to bidders shall be given in the name of the board, and"'as the pur­
pose of advertising for bids. is to insure full publicity and give notice to prospective 
bidders, it seems that the purpose of the statutes in this respect has been accom­
plished. In view of the statement that twenty-eight bids were received there cer­
tainly can be no doubt as to the effectiveness of said advertisement. 

I therefore advise you that the board of trustees of public affairs may, upon 
the facts presented, approve and adopt the proceedings and action of the village 
council and, after the passage of an ordinance by council authorizing such expendi­
ture, the board of trustees of public affairs may enter into a lawful contract for the 
construction of such waterworks plant with the lowest and best bidder, whose bid 
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was received in response to publication of notice by the village derk, and that such 
contract will be valid as against the special fund created by the sale of the bonds 
referred to. 

1141. 

Respectfully. 
EDWARD c. Tt:R.:-IER, 

Attor11e3' General: 

APPROVAL OF TRANSCRIPT FOR BOND ISSUE OF CITY OF 
W AP AKONET A, OHIO. 

CoLUMBUS, 0Hro, January 3, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

In re :-Bonds of the city of Wapakoneta in the sum of $21,000.00, con­
sisting of two issues as follows: 

Bonds to the amount of $4,500.00 issued for the purpose of paying the city's 
portion of Perry and Main streets improvement, consisting of ten bonds of $450.00 
each, dated January 1, 1916, pay.able one bond each year, beginning January 
1, 1918. 

Bonds to the amount of $17,000.00 issued for the purpose of refunding three 
notes or certificates of indebtedness heretofore issued by said city in anttctpation 
of special assessments to pay the cost and expense of improving part of Main and 
Perry streets, consisting of twenty bonds of $600.00 each, and ten bonds of $500.00 
each, payable $1,700.00 each year commencing January 1, 1917. 

I have examined the transcript of the proceedings of council and the other 
officers of the city of vVapakoneta relative to the issuance of the above described 
bonds, also the bond and coupon form and certificate ·attached to said transcript, 
and I am of the opinion that said proceedings have been regular and in conformity 
with law, and that said bonds, when properly executed and delivered, will constitute 
valid and binding obligations of said city, and I hereby certify my approval thereof. 
As part of the proper execution of said bonds, it is essential to their validity that 
they be recorded in the office of the sinking fund trustees of the city of vVapakoneta, 
and bear the stamp of the board of sinking fund trustees containing the words: 
"Recorded in the office of the sinking fund trustees," and signed by the secretary 
of said board. (Section 4521, G. C.) 

Respectfully, 
EDwARD C. TuRNER, 

A ttoruey General. 
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1142. 

WORK:\IEX'S CO:\fPENSATION ACT-PUBLIC DIPLOYES-HO\V O~E 
PERCEXTU:\1 ASSESS:\IENT IS LEVIED IX TAXING DISTRICTS­
WHEN STATE AXD COUXTY ARE TO BE REGARDED AS UNITS 
-CLAH.IS ARE TO BE PAID OUT OF GENERAL STATE INSURAi'!CE 
FUND. 

All claims arisiug from injury or death of public emploJ•es in the course of em­
ployment when found by the industrial commission to be justified are to be paid 
out of the geueral state insura11ce fund. 

The statutory assessment of one percentum is to be made up from a charge of 
one per cent. of the amount expended for ser-Jices of persons employed by the 
state, counties, cities, townships, incorporated villages, school districts or other tax­
ing subdivisions, except policemen and firemen in mzmicipalities nwintaining police 
or firemen's pension funds. 

For the purpose of the collection of the statutory assessmwt, the state in the 
first instance and the count:y in the secoud instance are to be regarded as the units. 

All just claims will be paid from general state insurance fund in case of injury 
or death to public employes as contemplated by law, notwithstanding credit of par­
ticular subdivision when geueral state insurance fund is depleted, there being pro­
vision of law for subsequent assessments to replenish such credit standing. 

CoLUMBUS, OHio, January 3, 1916. 

HaN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Permit me to reply to your letter in which you submit certain 

questions relative to public employes under the workmen's compensation act, which 
is as follows: 

"vVe hereby request your opmwn upon the following questions per­
raining to public employes under the wo.rkmen's compensation law, as en· 
acted 103 0. L., 72, and the subsequent amendments thereto: 

"1. Is the general fund which was created for the protection oLpublic 
employes by the statutory assessment of one percentum of the money ex­
pended by the state and each taxing distri-ct therein to be considered the 
unit from which claims arising under said act are to be paid? 

"2. How is the statiltory assessment of one percentum to be made? 
·'3. Is the state, county, city, township, school district, each a separate 

unit so that when assessments are made and paid they are credited to each 
subdivision and when a subdivision exhausts its credits under this act is a 
further assessment required only against the subdivision exhausting its 
credit?" 

vVith your letter you submit a communication addressed to you by the indus­
trial commission of Ohio, which, omitting the names of the counties and the tax­
ing districts referred to therein, is as follows: 

"In accordance with section 18 of the workmen's compensation act, 
as amended in 105 0. L., page 4, requiring that the industrial commission 
certify to the auditor of state certain information with reference to the 
counties contributing ro the state insurance fund for public employes, please 
be advised as follows: 
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"I. 

"The following counties ha,·e not made any contribution to the state in­
surance fund, as required by law, viz.: * * * 

"II. 

"The following counties have omitted to include in their payments 
to the treasurer of state assessments from certain of their taxing districts, 
which are as follows: * * * 

"III. 

''If the state insurance fund for the protection of public employes is to 
be considered as the unit, there is, in the judgment of the comm,ission, suf­
ficient money in said fund to pay all lawful claims likely to come against 
the same to and including December 31, 1916. 

"IV. 

"If the county is to be considered as the unit. we hereby certify that 
there is, in the judgment of the commission, sufficient money to the credit 
of each county within this fund to pay all lawful claims likely to come 
against each such county, to and including December 31, 1916, with the 
following exceptions : * * * 

"V. 

"If the separate taxing district of the county is to be considered as the 
unit, we hereby certify that there is, in the judgment of the commission, 
sufficient money to the credit of each taxing district within such county to 
pay all lawful claims likely to come against each such taxing district, to 
and including December 31, 1916. with the following exceptions: * * *" 

To your first question. which is as to whether the general fund which was 
created for the protection of public employes is a unit from which all claims for 
injuries or death of public employes arising under said act are to be paid, my answer 
is in the affirmative. 

Coming ·to your second question, your attention is directed to the provisions of 
section 1465-63 of the General Code (103 0. L., 77), which is as follows: 

"The amount of money to be contributed by the state itself, and by 
each county, city, incorporated village, school district or other taxing dis­
trict of the state shall be, unless otherwise provided by law, a sum equal 
to one percentum of the amount of money expended by the state and for 
each county, city. incorporated village, school district or other taxing dis­
trict respectively during the next preceding fiscal year for the service of 
persons described in subdivision one of section fourteen hereof." 

From a reading of the section quoted abo\"e it will be noted that the statutnry 
assessment of one percentum which is made for the purpose of payment into the 
general state insurance fund for the purpose of compensating public employes in­
jured in the course of their employment or to the dependents of public employes 
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killed while in the course of their employment embraces a collection of one per­
centum of the amount expended by the state, counties and the taxing subdivisions 
of the county for the employes, as defined in paragraph 1 of section 1465-61 of the 
General Code (103 0. L., i7). 

Replying to your third question, I prefer to deal with the fourth branch of the 
letter of the industrial commission of Ohio which you have just handed to me, and 
which is as follows: 

.. lf the county is to be considered as the unit, we hereby certify that 
there is, in the judgmtnt of the commission, sufficient money to the credit 
of each county within this fund to pay all lawful claims likely to come 
against each such county, to and including December 31, 19f6. * * *" 

Your attention is invited to the provisions of section 1465-65 of the General 
Code, as amended, page 4 of lOS 0. L., which is as follows: 

.. In the month of December of each year, the auditor of state shall pre­
pare a list for each county of the state, showing the amount of money 
expended by each township, city, village, school district or other taxing 
district therein for the service of persons described in subdivision one of 
section fourteen hereof. during the fiscal year last preceding the time of 
preparing such lists; and shall file a copy of each such list with the 
auditor of the county for which such list was made, and copies of all such 
lists with the treasurer of state. Such lists shall also show the amount of 
money due from the county itself, and from each city, township, village. 
school district, and other taxing district thereof, as its proper contribution 
to the state insurance fund, and the aggregate sum clue from the county 
and such taxing districts located therein. 

"Provided, however, that should the industrial commission of Ohio 
on or before the first day of December in any year certify to the auditor of 
state that sufficient money is in the state insurance fund to the credit of 
any county or counties to provide for the payment of compensation to the 
injured and to the dependents of killed employes of such county or coun­
ties and the several taxing districts therein for the ensuing year, the auditor 
of state shall not prepare and file with the county auditors and the treasurer 
of state said list or lists for such county or counties specified in such cer­
tificate; and it shall be the duty of the industrial commission of Ohio to 
make and file such certificate with the auditor of state whenever in its judg­
ment there is sufficient money in the state insurance fund to the credit of 
any county or counties to provide for the probable disbursements required 
to be made to the injured and to the dependents of killed employes of such 
county or counties and the several taxing districts therein for the ensuing 
year." 

From a reading of this section it will be observed that for the purpose of the 
collection of the statutory assessment the county is to be regarded as the unit. 
All the dealings of the industrial commission acting through the auditor cf state 
are with the county auditor representing the county, and under the provisions of 
the section just quoted it becomes the duty of the auditor of state, in the month of 
December each year, to prepare a list for each county of the state showing the 
amount of money expended by each township, city, village, school district or other 
taxing district therein for the service of persons described in subdivision one of 
section fourteen of the act during the fiscal year last preceding, unless, pursuaut 
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to the second paragraph of section 1465-65 of the General Code, supra, the auditor 
is relieved from preparing the list referred to above for such counties as may be 
.certified by the industrial commission of Ohio as having to their credit in the state 
insurance fund a sufficient sum to provide for the probable disbursements required 
to be made to injured and to the dependents of killed employes of such counties 
and the several taxing districts thereof in the ensuing year. In other words. the 
at;ditor of state is charged only with. the making and sending of the list referred to 

in section 1465-65 of the General Code, supra, to such county or countieb as are 
not certified by the industrial commission as having a status of credit in the state 
insurance fund to relieve them from further payment. 

It is generally understood that the purpose of the state insurance fund is to 
compensate injured employes or to care for the dependents of killed employes, an·d 
in the case of public employes such as are covered by the state insurance fur.d 
claims arising on account of such injuries -or death presented to the industrial com­
mission of Ohio would be considered and allowances made when justified, notwith­
stlinding the fact that the particuiar counties o~ subdivisions do not hav·e the re­
quired credit in the state insurance fund-the law providing that when such credit 
is depleted it shall be replt:nished by further assessment as provided. for in .section 
1465-65 of the General Code, supra. 

Summing up, it is my opinion: 
1. That all claims arising for injuries or death of public employes as compre­

hended by the act referred to are to be paid out of the general state insurance fund 
for public employes without regard to the credit standing of any taxing subdivision. 

2. The statutory assessment which makes up the fund is to be arrived at by 
making a charge of one per cent. of the amount expended for services of persons 
employed by the state, counties, cities, townships, incorporated villages, school dis­
tricts or other taxing districts therein-this latter statement being subject to the 
exception of municipalities maintaining police or firemen's pension funds. 

3. For the purpose of the collection of the statutory assessment the state in the 
first instance and the counties in the second instance are to be regarded as units 
without reference to the various taxing subdivisions of the county enumerated, 
except in so far as the information concerning such taxing subdivisions is sub­
mitted to the county auditor by the auditor of state for the purpose of enabling 
the county auditor to make the necessary and proper settlements with the taxing 
subdivision after drawing his warrant for the payment of the county's assessment 
to the state insurance fund. 

4. At all events any just claims arising from the death or injuries to public 
employes in the course of their employment are to be cared for out of the general 
state insurance fund for public employes regardless of the fact that the credit of 
the particular subdivision may at the time be depleted, it being especially provided 
that such credit shall be replenished by subsequent assessments. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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1143 . 

. \SSIST.\XT FIRE ~IARSHALS-SERVICES AS WITXESSES-NO FEES 
OR ~1ILEAGE SHOULD BE DDIAXDED \VHEX OX REGULAR SAL­
ARY AXD EXPENSES. 

lVIzm tlzc services of assistaut fire marshals are required as witnesses in thr! 
trial of crimiual cases wi!h which they have theretofore lzad a11 official connection. 
Sllclz scn•iccs arc u•itlzill tlzc scope of their official duties aud while so in attendance 
as wituesses they 1hould be paid their regular salary and expenses, but no further 
fees or mileage as 'i.vifllesses should be demanded or paid to them or taxed as costs 
i11 said cases. 

CoLUMBUS, OHIO, January 4, 1916. 

Ho:-.. BERT B. Bt:CKLEY, State Fire Marshal, Columbus, Ohio. 
DEAR SrR :-I have your letter of December 23d containing the following state­

ment and inquiries: 

"In this department our assistant fire marshals are called to the various 
county seats in. the state to participate, as witnesses, in arson trials which 
have been brought about by their activity in investigation. They receive 
from this department. out of a fund made for that special purpose, their 
actual railroad fare and their necessary maintenance while away from their 
residences. 

"As a direct legal proposition, are these assistant fire marshals, who 
are also citizens, entitled to the 10 cents per mile from the county clerk of 
the county where the trial might be held? 

"Again, if this is sent to them, should they refuse it or should they 
turn it in to this department for turning over to the general revenue fund 
of the state of Ohio-from which this department draws its maintenance 
under the present budget system? 

"Further, if it were found that these assistant fire marshals had been 
receiving this 10 cents mileage and had made no return of it to this de­
partment, are they liable for the return of it and to what extent, or are 
they entitled to it under the general provision of law which gives 10 cents 
per mile to each citizen called as a witness, to some distant point?" 

lt appears from your statement that your assistant fire marshals are frequently 
called as witnesses in the trial of arson cases in which they were instrumental in 
developing and securing e\·idence resulting in the presentment of indictments and 
subsequent prosecution thereon. It may be added in this connection, because it is 
a well known fact, that in a great number of cases their testimony is the main 
reliance of the state for conviction. 

It further appears from your statement that said assistants, when in attendance 
upon such trials, are paid their actual railroad fare and necessary expenses while 
so attending as witnesses. \Vhile you do not so state in your. letter, I assume that 
their official salary is also paid for the time they are in attendance upon such trials 
as witnesses. 

I will say in the outset (l{ my observations that I regard such payments as 
vroper and that the services rendered by said assistant fire marshals as witnesses 
may justly be said to be in the line of the duties of their office and as necessary anti 
~ssential t(l the proper administration and enforcement of the laws as their services 
1n procuring evidence in the first instance. 
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To state the matter differently, when your assistants are attending as wit­
nesses they are merely performing a service required of them by the duties of 
their office and it is proper that they should be paid for said services in the same 
manner as they are paid for official services rendered in any other way. This being 
so, you then inquire if under such state of facts it is their right to demand and 
receive mileage a·s witnesses in addition to the salary and expenses which should 
be paid to them as above noted. 
/it may be said in this connection that in some states and under the federal law 

payment of witness fees to state or government officials is prohibited when they are 
called upon as witnesses in cases which are in the line of their official duties. · 

In this state no such qualifications are attached to the payment of witness fees 
and mileage, and, under our statutory provisions covering the payment of the same, 
it must be admitted that such assistant fire marshals have the legal right to demand 
and receive their fees and mileage as witnesses.\ It is evident, however, that they 

"cannot serve the state in an official capacity and be permitted at the same time to 
receive compensation from other sources for the same official service. This proposi­
tion has received the approval of the courts in many instances and the general rule 
which seems to prevail in such cases is that when the officer's services as a witness 
are fairly within the scope of his duties as an official and for which he receives his 
salary and other necessary expenses, he may not receive fees as a witness. Upon 
the other hand, when as a witness he performs services for the public not required 
of him by the duties of the office which he holds, he stands upon a plane with any 
other citizen and may exact the same compensation for his services that the law 
allows to anyone for services as a witness. 

Healy v. HillsborJ County, 49 Atlantic Reporter, 69. 
Starmount v. Cummins, 120 Mich., 627. 

I am of the -opinion, therefore, that when the services of your assistant fire 
marshals are required as witnesses in the prosecution of criminal cases with which 
they have theretofore had an official cm1nection, and such services are reasonably 
within the scope of their official duties, their salary and expenses should be paid 
by the state as indicated in your letter and no further fees or mileage as witnesses 
should be demanded or paid to them or taxed as costs in such cases. When, how­
ever, such assistant fire marshals are subpoenae.d as witnesses and thereafter attend 
such trials as private citizens, they may be paid their statutory witness fees and 
mileage, but may not, during the time they are in attendance as such witnesses, re­
ceive any official salary or expenses from the state. 

This conclusion, I think, is consistent with the proper expenditure of the state 
funds under your control and also obviates a situation in which such officials ap­
pearing as witnesses would be subject to the attack that they have a pecuniary in­
terest in the case not common to all other witnesses in attendance. 

Answering your questions specifically I must advise that when your assistant 
fire marshals are paid their regular salary and -expenses when in attendance as wit­
nesses in the trial of criminal cases such services must be deemed to be in the line 
of their duty and they are not entitled to any further witness fees and mileage, 
and if such fees and mileage are sent t? them they should be returned to the county 
treasury from which they are drawn. (When, however, it appears that any assistant 
fire marshal has accepted fees and mileage as a private citizen for attendance as a 
witness and has also for the same time received his salary and expenses from the 
state, he should be required to refund to the state the salary and expenses so 
paid. Respectfully, 

EDWARD C. TURNER, 

Attome~ Gtlf,eral_ 
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1144. 

TREASURER OF STATE-AUTHORIZED TO ACCEPT DEPOSIT OF $100,-
000, OFFERED I~ CASH BY THE PEXXSYLVAXIA CO:\IPANY FOR 
IXSURANCE ON LIVES AXD GRAXTIXG AXXUITIES, A TRUST 
CO:\IPAXY-XOT AUTHORIZED TO DEPOSIT SA:\IE I~ BANK UX· 
DER DEPOSITORY ACT. 

Under section 9778, G. C., the treasurer of state is authori::ed to accept the 
$100,000 cash offered by the Pennsylvania Company for Insurance on Lives 
and Grantiug Annuities, a Trust Company, of Philadelphia, Pennsylvania, but is not 
authori::ed to deposit the same in any bank or trust company under the depositary 
act. 

CoLUMBus, OHIO, January 5, 1916. 

HoN. R. \V. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-On January 3, 1916, you submitted to me a draft for $100,000.00 

drawn in your favor by the Girard national hank of Philadelphia on the cashier of 
the Ohio national bank of Columbus, and submitted at the same time a letter to 
you from Hon. George H. \.Yarrington, of Cincinnati, Ohio, under date of De­
cember 31, 1915, wherein l\lr. \.Yarrington states that the draft as presented "is for 
deposit with you under the provisions of section 9778 of the General Code of Ohio, 
for the purpose of qualifying the Pennsylvania Company for Insurances on Lives 
and Granting Annuities, a Trust Company of Philadelphia, Pennsylvania, to accept 
trusts in the state of Ohio." Mr. \Yarrington further asks you to telegraph to Mr. 
Gates, of Philadelphia, upon receipt of his letter "that you have received the money 
and deposited it, and that the company is authorized thereby to accept trusts in 
this state." 

Section 9778 of the General Code provides as follows: 

''Xo such corporation either foreign or domestic shall accept trusts 
which may be vestee\ in, transferred or committee\ to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has clepositec\ with the treasurer of state in cash fifty 
thousand dollars if its capital is two hundred thousand dollars or less, and 
one hundred thousand dollars if its capital is more than two hundred thou­
sand dollars, except that, the full amount of such deposit by such corpora­
tion may be in bonds of the United States, or of this state, or any munic­
ipality or county therein, or in any other state, or in the first mortgage 
bonds of any railroad corporation that for five years last past paid divi­
dends of at least three per cent. on its common stock." 

There has been no showing made to you that the said company has a paid in 
capital of at least one hundred thousand dollars, but upon inquiry of Hon. Harry 
T. Hall, superintendent of banks of Ohio, I learned that the Banker's Register· 
shows that said company has a paid up capital of two million dollars. 

Such being the fact, it appears that said company is authorized to deposit with 
you the said sum of one hundred thousand dollars, being the amount required by 
section 9778, G. C. 

There does not seem to be any authorization at all for the treasurer of state 
to call for a certified copy of the charter of the company in order to ascertain 
whether or not the said company has a paid in capital stock, but, as I view it, the 
legislature did not require of you that you ascertain what the paid in capital stock 
of the company is. 
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Section 736, paragraph "c," of the General Code (106 0. L., 361), provides 
as follows: 

"Sec. 736. That for the purpose of maintaining the department of the 
superintendent of banks and the payment of expenses incident thereto, and 
especially the expenses of inspection and examination, the following fees 
shall be paid to the superintendent of banks of Ohio: 
* * * * * * * * * * * * 

"(c) Each foreign trust company desiring and intending to do busi­
ness in this state shall pay to the superintendent of banks a fee of fifty dol­
lars for issuance to it of a certificate authorizing it to transact business in 
this state. Such fee to be paid before such certificate is issued." 

Before a foreign trust company can proceed to transact business in this state 
it would, of course, be compelled to obtain the authority required by the above 
section and before it could obtain such authority it would be required to deposit the 
dmount specified in section 9778, G. C. 

There is a question as to whether or not a trust company comes within the ex­
ceptions found in section 178 of the General Code or within the exceptions found 
in section 188 of the General Code, in regard to procuring from the secretary of 
state a certificate that it has complied with the requirements of law to authorize it 
to do business in this state; but I do not think that it is necessary to determine 
that question in this instance, since your question is asked solely as to your authority 
to accept the $100,000.00. It is my opinion that you may accept the same. 

You have asked a further question, and that is as to whether or not, if you are 
to accept the $100,000.00 in cash, there is any authority for you to place the same 
in the state-depositary or in any bank. 

Section 9779 of the General Code provides as follows: 

. "The treasurer of state shall hold such fund or secuntles deposited 
with him as security for the faithful performance of the trusts assumed by 
such corporation, but so long as it continues solvent he shall permit it to 
collect the interest on its securities so deposited. From time to time said 
treasurer shall permit withdrawals of such securities or cash, or part 
thereof, on the deposit with him of cash, or other securities of the kind 
heretofore named, so as to maintain the value of such deposit as herein 
provided." 

It appears from section 9779 that the treasurer of state, so long as the cor­
poration depositing securities is solvent, shall permit said corporation to collect the 
interest on its securities so deposited. There is, how.ever, no provision of law that 
undertakes to allow a corporation to receive any interest on cash deposited under 
said section. The money is deposited with you under the provisions of section 
9778, G. C., and I have not been able to find any statute which authorizes you to re­
deposit the same in any bank, either with or without interest, and accept security 
for the repayment thereof. It is apparent that the legislature intended that the 
said money should remain in the state treasury. 

I therefore advise you that you are without authority lo do other than to 
place the said sum of $100,000.00 in the state treasury, and you are not authorized 
to lend the same out to any bank or trust company under the depositary act. 

I have answered the two questions upon which I understand you desire me to 
render an opinion, but in concluding I desire to call your attention to the request 
of Mr. Warrington that you telegraph Mr. Gates, at Philadelphia, upon receipt of 
Mr. Warrington's letter "that you have received the money and deposited it, and 
that the company is authorized thereby to accept trusts in this state." 
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\Vhile you have authority to accept the money, you have no authority whatever 
to notify the company that it is authorized by reason of the deposit of said money 
to accept trusts in this state. If after the deposit of said money the said com­
pany, being a foreign trust company, desires or intends to do business in this state. 
it will have to comply with section 736, paragraph "c" of the General Code, and 
likewise, possibly, with sections 179 and 183 et seq. 

I therefore ad\·ise you that you are not authorized to comply with ::\Ir. \Yar· 
rington's request. 

I am herewith returning to you the letter of Hon. George H. \\'arrington, to­
gether with the draft for $100,000.00. hereinbefore mentioned. 

1145. 

Respectfully, 
Eow ARD C. TURNER, 

Attorney General. 

:\IUXICIPAL CORPORATIOX-HEADS OF ALL SUBDEPARTMENTS 
SERVIXG UNDER HEADS OF DEPARniENTS OF PUBLIC SERV­
lCE AND PUBLIC SAFETY IN CITIES ARE WITHIN CLASSIFIED 
SERVICE OF CIVIL SERVICE LAW. 

The heads of subdepartments of the department of public service and the de­
partmellt of public safety are within the classified service as defined in subdivision 
(b) of section 486-8, G. C., as-amended in 106 0. L., 404. 

CoLUMBUS, OHIO, January 5, 1916. 

The State Civil Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of December 31, 1915, as follows: 

"Attached hereto, you will find letters from R. D. Turner, district tax 
assessor, and George H. Lingrel, mayor-elect of the city of Kenton. 

"The question is raised as to whether or not the heads of subdepart­
ments under the city public service department are in the classified or the 
unclassified service. In a similar case, we have given the following as our 
opinion: 

"'It is our opinion that the director of public service and the director 
of public safety are exempt from the classified service in accordance with 
paragraph 3 of section 486-8 of the civil service law, and the heads of all 
subdepartments serving under them are in the classified service, except 
such as might be claimed exempt under the provisions of paragraph 8 of 
this section. By this interpretation, the director of public service and the 
director of public safety would each be entitled to two secretaries, assistants 
or clerks, and one personal stenographer exempt from the classified service. 
All other employes serving under them would be subject to the jurisdiction 
of the municipal civil service commission.' 

"Inasmuch as we are receiving a number of such requests, we desire to 
submit the question raised hy Mr. Lingrel to you for an opinion. \Vc are 
not certain as to whether the heads of subdepartments should be claimed 
exempt from the classified service as 'assistants.'" 

I concur in your construction of paragraph 3 of section 486-8, G. C., as amended 
106 0. L., 404, and conclude with you that the heads of all subdepartments serving 
under the heads of the departments of public service and public safety are within 
the classified service. 
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\Vhile the heads of such subdepartments are appointed by the mayor under 
fa\·or of section 4250, G. C., as amended 106 0. L., 483, it may not be said for that 
reason they should be considered the "heads of departments" within the purview 
of said paragraph 3 aforesaid. Upon the contrary the fact that they are expressly 
designated in said section 4250 as the "heads of subdepartments" clearly indicates 
that such designation was purposely applied to distinguish them from the "heads 
of departments," and it must be assumed that such distinction was in the legislative 
mind in the enactment of said paragraph 3. 

But it is further provided in section 4323, G. C., that the department of public 
service shall be administered by the director of public service and in the succeed­
ing section it is provided that he shall manage and supervise all public works and 
undertakings of the city. 

In view of these various provisions it may not be said that the department of 
public service has any head other than the director of public service and therefore 
he is the only person in the service of said department who may quaiify as its hea<l 
under the provisions of said paragraph 3. 

The question presented here has also been considered by me in a recent opinion 
to the bureau of inspection and supervision of public offices. A copy. of this opinion 
is attached hereto to which I respectfully call your attention. 

I am of the opinion, therefore, that the heads of subdepartments of the depart· 
ment of public service and the department of public safety are within the classified 
S(·rvice as defined in subdivision (b) of section 486-8, G. C., aforesaid. 

1146 . 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

.\1UXICIPAL CORPORATION-MAYOR-MAY REMOVE DIRECTORS OF 
PUBLIC SAFETY Al\'D PUBLIC SERVICE-HEADS OF SUBDEPART­
.\fE:\'TS IN SERVICE OR SAFETY DEPARTMENT IN CLASSIFIED 
SERVICE, INCLUDING CITY ENGINEER, SUPERINTENDENT OF 
WATERWORKS. 

Mayors may szwzuutrily remove the director of public service and the director 
of public safe(\' 1111der the provisions of sectioll' 4250, G. C., as amended 106 0. L.. 
483, but the heads of subdepartments of the department of public service and the 
department of public safety are within the classified service as defined b:y subdivision 
(b) of section 486-8, G. C., as amended 106 0. L., 404, and may be removed from 
office only as provided b:v the ciz•il service law as found in 106 0. L., 400 et seq. 

CoLUMBUS, OHIO, January 5, 1916. 

Bureau of !lzspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your letter of i\"ovember 24, 1915, submitting the follow­

ing inquiries: 

"Section 4250 provides that the mayor may remove a director of pub­
lic service, director of public safety and the heads of the subdepartments 
of the departments of public service and public safety, and section 4263 
states that the mayor shall have general supervision over each department 
and the officers provided for in this title (the Municipal Code), and if the 
mayor has reason to believe that the head of a department, or such officer, 
·has been guilty in the performance of his official duty of bribery, mis­
feasance, malfeasance, misconduct in office, gross neglect of duty, gross 
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immorality or habitual drunkenness, he shall immediately file with the 
council, except when the removal of such head of department, or officer, 
is otherwise provided for, written charges against such person, and the 
following section provides that the officer, upon trial by council, may be 
removed by a vote of two-thirds of all the members elected to the council. 

"Question I. Has a mayor the authority to remove a director of serv­
ice under the authority of section 4250 without filing the charges, or must 
he proceed as outlined in sections 4263 and 4264? 

"Qttestiou 2. ::O.Iay the mayor remove a city engineer, or superintendent 
of waterworks, heads of subdepartments in the department of public serv­
ice, under authority of section 4250, without filing charges, or must he pro­
ceed, if he desires their removal, in the manner prescribed by sections 4263 
and 4264?" • 

Section 4250, G. C., to which you refer above, as amended in 106 0. L., 483, 
provides as follows: 

"The mayor shall be the chief conservator of peace within the corpora­
tion. He shall appoint, and have the power to remove, the director of pub­
lic service, the director of public safety, and the heads of the subdepart· 
ments of the departments of public service and public safety, and shall 
have such other powers and perform such other·duties as are conferred and 
required by law. In cities having a population of less than twenty thousand, 
the council may by a majority vote merge the office of director of public 
safety with that of public service, one director to be appointed for the 
merged department." 

The provision in section 4250 aforesaid, empowering the mayor to appoint and 
remove the directors of public service and public safety and the heads of the sub­
departments of the departments of public service and public safety was first placed 
in said statute by ;m amendment passed April 29, 1908, found at page. 562 of Vol. 
99, 0. L., and is a part of what is known as the Paine law. The changes in the 
municipal code made by this law are summarized by the supreme court in the 
case of State v. Roney, 82 0. S. 376, as follows: 

"It amended more than twenty sections of the municipal code, but 
the changes effected may be summarized as follows: The boards of pub­
lic service and of public safety were abolished and in their stead was sub­
stituted a director of public service and a director of public safety, ap­
pointed by the mayor. * * *" 

Prior to said amendment of section 4250, the department of public service was 
administered by a board of directors which consisted of three or five members, as 
provided by ordinance or resolution of council in each city. They were elected for 
a term of two year~. 

Referring now to sections 4263 and 4264, G. C., they were originally section 
225 of the municipal code and were not affected by the changes made in said code 
by the enactment of the Paine law aforesaid. Said sections provide as follows: 

"Section 4263. The mayor shall have general supervision over each de­
partment and the officers provided for in this title. When the mayor has 
reason to believe that the head of a department or such officer has been 
guilty in the performance of his official duty of bribery, misfeasance, mal­
feasance, nonfeasance, misconduct in office, gross neglect of duty, gross 
.immorality or habitual drunkenness, he shall immediately file with the coun. 
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o.:il, except whcl! the removal of such head of department or officer is other­
wise provided for, written charges against such person, * * *" 

The succeeding section, 4264, makes provision for the hearing of said charges 
at the next regular meeting of council and for the manner of hearing and trial 
thereon. 

As before noted these two sections were section 225 of the municipal code, 
and no change was made therein by the enactment of the Paine law. However, 
when the code was adopted in 1910 the clause italicized in said section 4263 pro­
viding as follows : 

''Except when the removal of such head of department or officer ts 
otherwise provided for," 

was added by the codifying commission to section 4263 and thereafter adopted by 
the legislature. The purpose in viriting into this statute an exception of this char­
acter which theretofore did not exist therein was evidently to give effect to the 
provisions of section 4250, supra, to which said clause undoubtedly refers, and ex­
cepts from the provisions of section 4263 the officers specified in said section 4250. 
In other words, prior to th~ amendment of section 4250 the provisions of section 
4263 furnished the only method for the removal of the heads of departments and 
other officers provided for in the municipal code, but with the amendment of sec-· 
tion 4250 in 1908 there was an apparent conflict between the provisions of sairl 
section 4250 and said section 4263, which was taken care of by the codifying com­
mission in 1910 in adding to said section 4263 the clause hereinbefore quoted and 
which as before suggested unquestionably refers to the heads of departments or of­
ficers whose removal is provided for in section 4250. 

In the case of State v. Roney, supra, Summers, J., in commenting upon said 
section 4250, says : 

"The power in the mayor to appoint and to remove is a continuing 
power, and, no term of appointment of the chief of police being fixed, the 
chief of police holds his office at the pleasure of the mayor and in the 
absence of statutory regulation may be summarily removed by the mayor." 

Since this decision however the chief of police has been placed under the pro· 
tection of the civil service law and may not now be so removed but the remarks 
quoted apply here. The director of public service is appointed for no definite term. 
(See section 4323, G. C.) ·There are no statutory provisions protecting_him from 
removal. It follows, therefore, that he may be summarily removed by the mayor 
under the provisions of section 4250, supra, and that the provisions of sections 4263 
et seq. do not apply to such removaL I, therefore, hold that the director of public 
service may be removed under the provisions of said section 4250 and that the pro­
Yisions of sections 4263 et seq. of the General Code may not apply to such officer. 

Referring now to your second question it might be assumed that the obser­
vations made here regarding a director of public service apply with equal force to 
the heads of subdepartments which are also included within the provisions of said 

. section 4250. Such assumption would be well· founded were it not for the provisiom 
of the civil service law as found in paragraph 3 of section 486-8, G. C., as amended 
iJJ 106 0. L., 404. It is provided in said paragraph 3, among other things, that: 

"The members of all boards and commissions and all heads of depart­
ments appointed by the mayor, or if there be no mayor such other similar 
chief appointing authority Df .any city .or city school district," 
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shall be in the unclassified service. It becomes pertinent then to inquire whether 
the heads of subdepartments as designated in said section 4250 are within the pro­
visions of the civil sen·ice law just quoted. I am of the opinion that the he<;uh 
of subdepartments such as referred to in your second inquiry are not the "heads of 
departments" as contemplated by said paragraph 3 of the civil service law and are 
therefore within the classified service and protected by the civil service law of the 
state. 

Section 4323, G. C., provides: 

"In each city there shall be a department of public ~en·ice which shall 
be administered by a director of public service. The director of public serv­
ice shall be an elector of the city, shall be appointed by the mayor and shall 
serve until his successor is appointed and qualified. He shall make rules and 
regulations for the administration of the affairs under his supervision." 

Section 4324, G. C., provides : 

"The director of public service shall manage and supervise all public 
works and undertakings of the city, except as otherwise provided by law, 
and shall have all powers and perform all duties conferred upon him by 
law. He shall keep a record of his proceedings, a copy of which, certified 
by him, shall be competent evidence in all courts." 

ln view of the provisions of the statutes just quoted it may not be said that the 
department of public service has any head other than the director of public service. 
Therefore, the director of public service is the head of the department which in­
cludes the subordinate officers named in your second inquiry and the provisions Jf 
said paragraph 3 of the civil service law may not apply to such officers for this 
reason. 

It must also be assumed that the legislature in the use of the term "head of 
department" did so with knowledge of the fact that in section 4250, supra, reference 
was made to the heads of subdepartments. 

It may be claimed that the last clause of said paragraph 3, relating to chiefs 
of police and chiefs of fire departments, would indicate that the legislature had in­
tended to exempt all similar subdepartments and therefore deemed it necessary to 
make special reference to them to include them in the classified service. While the 
police and fire departments are under the direction of the director of public safety 
in a city, the statute defining his duty (section 4368) denominates him as the execu­
tive head of the police and fire departments only and by separate provisions, viz., 
sections 4372 and 4376, G. C., provides for the heads of police and fire departments 
which are not therefore subdepartments in the sense that term may be applied to 
the waterworks and engineering department. For this reason the legislature rightly 
considered some question could be raised and therefore settled all controversy by 
this special provision. · 

I am, therefor.e, of the opinion that the officers named in your second inquiry, 
viz., a city engineer and superintendent of waterworks, are within the classified 
service of the city under the provi.l;ions of the act amending sections 486-1 to 486-31 
and repealing section 4505 of the General Code, found in 106 0. L., page 400, and 
may therefore only be removed from office as provided for in sections 486-17 ant! 
486·17a of said act. Respectfully, 

Eow ARD C. TURNER, 

A ttofney General. 
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1147. 

STATE HIGHWAY COMMISSIONEH-WHEX AND TO WHAT EXTENT THE 
STATE HIGHWAY DEPART~IENT ~fAY CONTHACT AGAINST FUNDS 
APPROPRIATED TO SAID DEPARTMENT BY HOUSE BILL NO. 701. 

Balances of appropriatiolls for tlze state highway departmwt carried by H. B. 
No. 314 under the classijicatio11 "F-9, Ge11eral Pla11t Sel"'tJice," reappropriated by sec­
tion 7 of H. B. No. 701, are available for expe11diture at any time prior to July 
1, 1917, for the purposes for which they were originally appropriated. 

Appropriations for the state highway department carried by sections 2 and 3 of 
H. B. No. 701 are effective for the full amounts therein expressed only in case such 
amounts come into the treasur:y by reason of the state levy in so far as the state 
highwa3• improvement fund is cmzcenzed and b;y reason of surplus automobile regis­
tration fees in so far as the mainte11ance and repair fwzd is concerned. 

If there is a surplus of receipts over appropriations s11ch surplus camtot be ex­
pended. The act limits the expenditure of appropriations carried by section 2 thereiJf 
to a two-year period beginning July 1, 1915, and the expenditure of appropriations 
carried by section 3 thereof to a one-year period beginning July 1, 1916. The inter­
county highway a11d main market road appropriations carried by section 2 represent 
the proceeds of the February and August, 1916, settlements and the appropriations 
for the same purposes carried by section 3 represe11t the proceeds of the February_. 
1917, settlement. 

In contracting agai11st these appropriations, contracts should be entered into 111 

advance of the coming of tire funds i11to the state treasury only where 110 payments 
will be required on such contracts until the funds are actually in the treasury. 

The a.ppropriation of surplus automobile registration fees should not be con­
tracted against until the funds contracted against have actually come into the 
treasury. 

CoLUMBUS, OHIO, January 5, 1916. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of December 18th, 1915, in which you 

request my opinion as to when and to what extent your department may properly 
contract against the funds appropriated to the state highway department by house 
bill No. 701. 

House bill No. 701, 106 0. L. 666, being an act to make general appropriations, 
was passed M:ay 27, 1915, and with the exception of certain items therein was ap­
proved by the governor on June 5, 1!H5, and was on that day filed in the office of 
the secretary of state. 

It is provided in section 1 of the act in question that no moneys shall be 
taken from the general revenue fund to support the highway department, but I 
am informed by representatives of your department that the amount that will 
probably be yielded by the state levy of three-tenths of one mill, and the prob­
able surplus of revenues derived from automobile registration fees after 
the payment of the expenses chargeable against such fees, will be more than suf­
ficient to supply the amounts appropriated for your department by house bill No. 
701, and this feature of the matter may therefore he dismissed with the observa­
tion that the appropriations for your department carried hy house bill No. 701 
are effective for the full amounts therein <:!Xpressed, only in rase surh amounts 
come into the treasury by reason of the state le,·y of three·tenths of one mill in 
so far as the state highway improvement fund is concerned and by reason of 
surplus automobile registration fees in so far as the so-called maintenance and 
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rPpair fund is concNne<l. Should the amounts recein•d from these sources eXl'('ed 
the amounts appropriat<:'d, you woul<l not thE'rE'hy hE' authorized to E'Xp<:'nd tlw sur­
plus of re<'eipts O\'er appropriations, anrl woul<l h<:' limitE'<] to the amounts spe­
eifi('ally appropriated. 

Appropriations for your department are carried by sections 2 and 3 of the 
a<:t now under consideration. In so far as the sums appropriated in SE'ction 2 are 
<'oncerned, it is pro,·ided in that section that such sums shall not be expended to 
pay liabilities or deficiencies existing prior to July 1, 1 \J15, or incurred subsPqnent 
to June 30, 1917. In so far as the moneys appropriated by section :3 are eon­
cerned, it is provided in said section that the moneys therein appropriated shall 
not be expended to pay liabilities or deficiencies existing prior to July 1, 1916, or 
incurred subsequent to June :30. 1n17. Further limitations upon your right to 
··ontract against these funds will be hereinafter pointed out. 

It should be obsernd that by the prods ions of section 7 of house bill X o. 
701, any moneys appropriated for the use of your department by house bill X o. 
:n4, 106 0. L. :33, under the classifieatio!l: "F-9 General Plant Service," and 
against which no liabilities were incurred prior to July 1, 1915, are reappropri­
ated and are available for expenditure by your department. 'fhe section in ques­
tion provides that such reappropriated balances shall be available for expenrliture 
at any time prior to July 1, 1917, for thE' purposes for which they were origin­
ally appropriated. 

As previously indicated, your inquiry involves a discussion of certain other 
limitations upon your power to enter into contracts invoh·iug the expenditure of 
funds appropriated by sections 2 and 3 of house bill No. 701. As pointerl out in 
opinion No. 521 of this department, rendered to you on June 21, 1915, the items 
of $780,976.;;0 for the construction, improvement, maintenance and repair of inter­
county highways, and $273,000.00 for the r·onstruction, improvement, maintenance 
and repair. of main market roads, carried by house bill X o. 314, 106 0. L. 33, 
represented the proceeds of the February, 1915, settlement, and the items $707,-

100.00 for the construction, improvement, maintenance and repair of inter­
county highways, and $97,0.>2.7:3 for the construction, improvement, maintenance 
and repair of main market roads, carrie.l by house hill ~ o. 709, I 01\ 0. L. 452, 

representerl the proceeds of the August, 1915, settlement. 

It therefore follows that the itenJR of $1,5::13,400 for the construction, impro,·e­
ment, maintenance and repair of intercounty highways, and $.;62,500 for the con­
struction, impro\·ement, maintenan('£> and repair of main market roads, carried by 
section 2 of house bill X o. 701, represent the proceeds of the February and 
August settlements of the year 1916, and the items of $826,:~00.00 for the con­
struction, improvement, maintenance and repair of intercounty highways, and 
$305,000.00 for the construction, improvement, maintenance and repair of main 
market roads, carried by section :~ of house bill ~o. 701, represent the proc('erls 
of the February, 1917, settlement. 

As pointed out in an opinion rendered by my predecessor, Hon. Timothy S. 
Hogan, to your predecessor, Honorable James R. Marker, on ::\lay 23, 1 91-!, and 
found on page 699 of the Annual Report of the Attorney General for that year, 
and as also pointed out in opinion Xo. 521 of this <lepartment ren<lered to you on 
June 21, 1915, and referre<l to above. it is both proper and legal for the state 
highway department to contract for the aggregate amount of money that has been 
levied and appropriated for an entire tax year, even though the second installment 
of the tax has· not come into the state treasury and would not come into the 
state treasury for sometime after the letting of contracts for the reason that such 
second installment of tax had been levied, placed upon the duplicate, and was in 
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process of collection, and would be in the state treasury before it was actually 
needed and before the fund arising from the first installment of the year's tax 
would haYe been exhaustetl in payments to contractors on estimates. 

It was observed in opinion No. 521, referred to above, that it is a matter of 
common knowledge that it requires a considerable time, even after a contract is 
let before the work can be so far prosecuted by the contractor as to require or 
even warrant the payment of estimates, and that to hold that contracts might not 
be entered into where compensation to the contractor was to be paid, either in whole 
or in part, from taxes actually levied, placed on the duplicate and in process of 
collection but not yet in the treasury, would serve no useful purpose, and the 
only result of such a holding would be to delay the letting of contracts ancl the 
performance of the same. 

Applying the principles discussed in the opinions referred to above to the pres· 
ent state of facts. it should first be observed that the items of $1,533,400.00 and 
$562,500.00, carried by section 2 of house bill No. 701 and ·appropriaterl for the 
construction, improvement, maintenance and repair of intercounty highways and 
main market roads, respectively, represent a tax which has been levied, placed on 
the duplicate and is now in process of collection. Approximately one·half of the 
tax necessary to meet these two items will come into the state treasury at the 
February, 1916, settlement, and the remainder will come into the state treasury 
at the August, 1916, settlement. 

Since the date of .July 1, 1915, has long since past, and since ·the tax required 
to meet these two items has been levied, placecl -on the duplicate and is in process 
of collection, I advise you, in conformity with my previous opinion and with that 
of my predecessor, that you may now enter into contracts involving the expendi· 
tures of these two items, provided the circumstances are such that no payments 
from the state treasury will be required to be made on such contracts prior to 
su_ch time as the proceeds of the February, 1916, settlement may come into the 
state treasury, and provided payments on such contracts, which will be required 
to be made from the state treasury between such time as the February, Hll6, 
settlement may come into the state treasury and the time when the August, 1 f!16, 
settlement will come into the state treasury, will not exceed one-half of such items. 
In other worcls, you should take into consideration the fact that these two items 
represent moneys not yet in the state treasury and that approximately one·hnlf 
of each item will come into the state treasury at the February, 1916, settlemm1t 
and the remainder of the items will come into the state treasury at the Augnst, 
1916, settle_ment, and in making contracts, either at the present time or in the 
future, you should not enter into any contracts whieh will actually involve any 
payments from the state treasury in advance of the time when the funds will be 
actually receiYed from the several counties of the state. 

Referring now to the items of $826,300.00 for the construction, improvement, 
maintenance and repair of intercounty highways and $305,000.00 for the con~tru•·· 
tion, improvement, maintenance and repair of main market roa<ls, carrie<! h~· 

section 3 of house bill No. 701, it is manifest that these items represent the pro· 
ceeds of the February, 1917, settlement. In so far as the limitation of ;;eetion :l 
of house bill No. 701 is concerned, these items may he said to be antilable for 
expenditure at any time during the year beginning on .Tuly 1; 1916, and inasm<.!ch 
as the auditor of state is by section 5626, G. C .. required to give notice to each 
county auditor on or before the first Monday of June, annually, of the rate of 
taxes for state purposes, I conclude that you may contract against the items re· 
ferred to abo,·e and carried by section 3 of house bill Xo. 701 at an_,. time during 
the year beginning July 1, 1916, but such contracts should be entered into between 
July 1st, 1916, and the time of the February, 1917, settlement only where the ron· 
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ditions are such that no actual expenditures will be requireu to be made on sueh 
contracts prior to -the time that the proceeds of the February, l!Jl i, ~ectlement 

come into the state treasury. 
Referring to the item of $i:JO,OOO.OO earried by seetion 2 of the 'let PtHl 

appropriateu for the purpose of repairing, maintaining, protecting, policing an<l 
patrolling public highways, as provided in section 630!l, G. C., atJ<I all hedions 
supplementary or amendatory thereof, and to the item of $650,000.00 •;arri::J by 
section 3 of the act and appropriated for the same purpose, it should be oboer\'!~u 
that in so far as the act itself is eoncerned, the only limitation as to the first 
item is that it shall not be expendeu to pay liabilities or deficiencie~ existing 
prior to July 1, 1!l15, or incurred subsequent ·to June 30, 1!l17, while as to the item 
of $650,000.00 it cannot be expended for the payment of liabilities i:lcurred priot 
to July 1, Hl16, or subsequent to June 30, 1!ll7. These items do not represent 
tho proceeds of any property tax and are appropriations of surplus automobile 
registration fees, and I am therefore unable to a<lvise you that you ha\·e any 
right to contract against these items until they have actually come into the state 
treasury, in view of the provisions of section 1 of tho act that no moneys shall 
be taken from the general revenue fund to support the highway department. 

1148. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

ROADS AND HIGHWAYS-NO AUTHORITY TO ASSESS MAINTENANCE OR 
REPAIR OPERATION AGAINST OWNERS OF ABUTTING PROPERTY­
WHEN WORK IS CONSTRUCTION, . RECONSTRUCTION OR IMPROVE­
MENT-TEN PER CENT. OF COST MUST BE ASSESSED AGAINST 
OWNERS OF ABUTTING PROPERTY. 

So lollg.as a11y work carried 011 b:y the stale highway department may be prop­
erly classified as a 111aintenance or repair operation, there is no authority to assess 
any part of the cost thereof against the owners of the abutting property. If the 
work is ill the nature of COIIStructiou, reconstruction or improvement, ten per cent. 
of the cost thereof lllUSt be assessed agaiust the owners of the abutting property. 

CoLt:MBl:S, OHio, January 5, 1916. 

HoN. CLINTON CowEN, State Highway Commissiu11er, Columbus, Ohio. 
DEAR SIR :-1 ha\'e your eommunication of No\·ember HI. l!ll5, whieh reads 

as follows: 

''This department eon templates the repair of an approximately three­
mile section of an intercount.v highway using for this purpose a part of 
the proceeds of the funds deri\·eu from the registration of automobiles. 

''This repair is of snd1 a character as to approa('h a reconstruc-tion, 
consisting of a substantial rcsurfal!ing of a maca<lam roa<l with new 
macadam, bonud with tar. 

"I respectfully rPquest an opinion from your otnee as to wh!'thPr or 
not the abutting property is to be aKSPssetl for any portion of the ('ost of 
this repair, and if so, by whom, an<l upon what basis! 

'' ]f you find that an assessment shoultl be made in this "ase, I would 
al'l'rcciate a comprehcusi\·e opinion from you co\'ering conditions when 
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a repair is less extensive, but general iu character, filling holes, e\·ening 
up the surrace of a roadway and applying a surface treatment of oil or 
asphalt, and covering the entire surface with stone chips or pea graveL 

''When it is necessary to apply a portion of the levy for the state 
highway improvement fund upon the repair of an intercounty highway, 
or main market road, what assessment, if any, is then required?'' 

Any doubt that may exist as to the proper answer to be made to your inquiry, 
results from the loose use of the words ''construction,'' ''improvement,'' ''main­
tenance'' and ''repair'' in the Cuss highway law. 

It is provided by section 184 of that act, section 1191, G. C., that the commis­
sioners of any county may make application to the state highway commissioner 
for aid from any appropriation by the state, from any fund available for the 
construction, improvement, maintenance or repair of intercounty highways. If 
the commissioners or township trustees do not apply by May first of any year, 
then the state highway commissioner shall construct, improve, maintain or repair 
any of the intercounty highways or parts thereof in said county, paying the full 
cost and expense thereof, except that portion to be assessed against abutting. 
property owners, from the apportionment due said county aud unused or unapplied 
for. The provision last referred to throws little light upon the question, however, 
as the portion to be assesseil. against abutting property owners might be ten per 
cent. in the case of construction or improvement and nothing in the case of main­
tenance or repair operations. Very important, however, is the following provis~on 
to the effect that when an intercounty highway or main market road is improved 
by the state without co-operation ten per cent. of the cost of said co11sfruction or 
improz•ement shaii be assessed against the land abutting thereon, etc. The fail­
ure to use the words ''maintained,'' ''repaired,'' ''maintenance'' and ''repair'' 
in this provision constitutes an argument of considerable weight in support of the 
proposition that the legislature did not intend that ten per cent. of the cost of 
maintenance and repair work should be assessed against the abutting land. 

Section 187 of the act, section ll!J4, G. C., provides that the county commis­
sioners or township trustees may expend any amount available by law for the 
construction, improvement, maintenance or repair of intereounty highways or 
main market roads within the county, providing the county commissioners or 
township trustees by resolution agree to pay the cost aml expense of said improve­
ment over and above the amount received from the state and the amount reeei,·ed 
from abutting property owners. This provision furnishes practically no light, 
however, on the question of whether the abutting property owners arc to be 
assessed for a part of the cost of all construction, improvement, mainteuance or 
repair or whether they are to be assessed. only in case the work is of a certain 
particular character. 

Section 204 of the act, section 1211, G. C., reads in part as follows: 

"Upon completion of the impro,·ement the chief highway cngiueer 
shall immediately ascertain the cost and expense -thereof,· and apportion 
the same to the state, county, township or townships and abutting prop­

erty.'' 

It will be noted that in the above provision only the word ''improvement'' 

is used. 
Section 205 of the act, section 1212, G. C., reads in part as follows: 

'' * * * The proportion of the ('Ost and expense of constructiou, 
improvement, 'maintenance or repair to be made by the county, townshil' 
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and property owners shall be paid by the treasurer of the county in which 
the highway is located upon the warrant of the county auditor, issued 
upon the requisition of the state highway commissioner. «· 

Where the impro,·ement has been made upon the application of the town­
ship trustees the proportion of the cost and expense of such construction, 
improvement, maintenance and repair to be made by the township and 
property owners shall be paid by the treasurer of the township in which 
the highway is located upon the order of the township clerk issued upon 
the requisition of the state highway commissioner. "' * * '' 

The above language is not inconsistent with the view that there may be cer­
tain operations for which no assessment can be made if that view finds sufficient 
support in other provisions of the act. 

The following language is found in section 207 of the act, section 1214, G. C.: 

''Ten per cent. of the cost and expense of improvement, excepting 
therefrom the cost and expense of bridges and culverts, shall be a charge 
upon the property abutting on the impro,·ement, provided the total amount 
assessed against any owner of abutting property shall not exceed thirty­
three per cent. of the valuation of such abutting property for the purposes 
of taxation.'' 

Section 210 of the act, section 1217, G. C., contains the following language: 

''In no case shall the property owners abutting upon said improve­
ment be relieved by the state, county or township from the payment of 
ten per cent. of the cost and expense of such improvement, excepting 
therefrom the cost and expense of bridges aml culverts, provided the total 
amount assessed against any abutting property does not exceed thirty­
three per cent. of the ,-aluation of such nhutting property for the pur­
poses of taxation.'' 

It is significant that in both the above quote•! jll'U\'ISJOIIS relating to assess­
nH•nts, the worcls ''maintenance'' and ''repair'' are omitted. In opinion ~o. \l:10 
of this dppartrnent, rentlered to you on October 1 \l, 1 \l15, a definition was nttemph•d 
of the word '' impron•ment '' as found in thl' lnst paragraph of section 210 of the 
act. The parngraph contains two sentences, and in framing a definition of the 
word as use<l in the second sentence, suffi,·ient consideration was not given to 
other provisions of the act, and in ,·iew of the opinion that will be hereinaftN 
expressed, the definition as framed was made somewhat too broad. 

Section 21:~ of the act, section 1220, G. C., rends in part. ns follows: 

''The board of county commissioners of two or more counties inter­
ested, may make application to the state highway commissioner for the 
construction, improvement, maintenance or repair of intercounty or main 
mnrket roads upon a county line. The cost and expense of the construc­
tion of such improvement, over and above the nmount to be paid by the 
state shall be equitably apportioned by the state highway commissioner 
between the counties interested therein. The part of the cost and ex· 
pense adjudged to each county shall be npportioned between the county 
and the township or townships interested, and the abutting property 
owners in the same proportion as if the impro,·ement was wholly within 
one county. " * * "'' 
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The following proYision is found in section 216 of the act, section 1223, G. C.: 

''The eounty commissioners, in anticipation of the collection of such 
taxes or assessments, and whene\·er in their judgment it is ath·isahle, are 
hereby authorizetl to sell the bontls of an,Y su~h county in which su~h 
construction, impro\·ement or repair is to be made to an amount necessary 
to pay the respecti\·e shares of the count.Y, township or townships, anti the 
lands assessed ·for sue h impro\·ement. * '' 

In those phrases of the abo\·e quoted proVIsiOns relating especially to assess­
ments, the words ''maintenance'' and ''repair'' are omitted. 

The provisions so far referred to leave the situation involved in doubt, but 
by a reference to some of the subsequent provisions of the act it is possible to 
tletermine the intention of the legislature with a reasonable degree of certainty. 

Section 217 of the act, section 1224, G. C., contains the following provision: 

''The state highway commissioner shall maintain and repair to the 
required standard all intercounty highways, main market roads and bridges 
and culverts constructed by the state by the aid of state money, or takeu 
over by the state after beiug constructed.'' 

Section 241 of the act, section 7464, G. C., provitles that state roatls shall he 
maiutaine<l by the state highwn.v depnrtmcut, an<l sedion 2·H of the af·t, section 
741>7 G. C., provides that the state, county aud township shall each maintain their 
respecti\·e roads. All of the ahove provisions are silent upon the question of 
whether any part of the cost of maintaiuing and repairing state roads by the state 
highway department is to he assessed against the owners of the abutting real estate. 

It is also wortbJ' of ronsi<leration that. the law in force prior to the going into 
effect of the Cass highway Jaw, did not provide for assessing a part of the cost of 
maintenance a]](] repair work carried forwanl hy the state highway department. 
Where doubt exists as to the meauing of a statute, repealerl acts in pari materia 
wit]1· the statute to be construed may be considered in the interpretation tiH'l'POf. 

"26 Am. and Eng. Encyc. of Law, 2d Ed., p. 624; 
''Heck Y. State, 44 0. S., 5:36.'' 

In the case of Cincinnati v. Connor, 5::> 0. S., 82, which was a case invoiYing 
the validity of certain assessments, the court held that in the absence of any leg· 
islative requirement on the subject, statutes imposing taxes and public burdens of 
that nature are to be strictly construed; and where there is ambiguity which raises 
a doubt as to the legislative intent, that doubt must be resoh·ed in fayor of the 
subject or citizen on whom the burden is sought to be imposed. 

In view of all the foregoing, I am of the opinion that so long as any work car­
ried on by your department may be properly classified as a maintenance or 1·epair 
operation, there is no authority to assess any part of the cost thereof against the 
owners of the abutting property. If the work is in the nature of construction, re­
construction or improvement, ten per cent. of the cost thereof must be assesse<l 
against the owners of the abutting property. 

Respectfully, 
EDWARD c. TL'RNER, 

Attorney General. 
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1149. 

::>TATE HIGHWAY DEPART:\IE:"\T-:"\0 .\PPROPRJ.\TTOX AY.\JLARLE FOJ: 
PAY:\IEXT OF :-\ALARY OF SECRET :-\ER\"H'E OFFICER TO :\1.\KE J:"\­
\'RRTIG.-\TIOXH FOR SAlD DEPART:\IEXT. 

There is 110 appropriatioll az•ailable for the pay,•me11t of the salary of a pcrsoll 
who might be 1!111/'loy:ed by the state highway department to investigate accounts, 
pay rolls, bills, q!l(llltities of materials funzished and financial status of contractors. 

Cou:MBt:S, OHIO, January 5, 1916. 

HoN. CLJNTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-T ha\'<' your <·ommunieation of Deepmher 21, l!Jl5, which r<>:Hls as 

follows: 

''1 have found at various timl's <luring my incumbency in this offi<'<', 
and have reael1ed the <'On<•lusion, that the state of Ohio woul<l he IDOl'!' 
properly protected ancl an appreciable sum sa,•ecl each year wer<' this 
<lepartment able to employ continually the services of a capabl!' man to 
invpstigate ar('ounts, pay rolls, hills, quantities of mntPrial furnish<><], 
finan<·ial status of eontradors-in short, to make in\'!'sti!!ntions g!'nPr:tll.'· 
into matters wherein the state highway clepartmPnt might possihl~· h<' 
cld'rauclPcl or wherf' ).(l'<'ater eeonom~· equid ))(' Pxf'n·ist•d in its ,-ariot}s op<'r­
ations by its va 1·ious agents. 

''I r!'speetfully request an opinion from your otnre as to wh<'ther or 
not this clepartrnent may legally clevot<' any portion of au.v moneys appro· 
priat<'<l for expen<lihues of this <lt>partn}('nt in the hiring of ~tl<'h a man 
with sueh duti!'s as T ha\·f' cles<"rihP<l ahO\'!'. 

''If ~·ou find that this rlf'partment has sueh authority, T rC'spedfully 
request you to ach·is!' me if suc-h an employf> should bf' sei'Ur<'<l through thf' 
dassified lists of the statP civil service commission.'' 

Section 175 of the Cass highway law, section 1 1R2, G. C., contains the follow­
ing provision: 

''The state highway commissioner may appoint as many additional 
clerks or stenographers and such superintendents, inspectors and other 
employes, and may purchase sueh equipment within the limits of appro­
priations as he may consider necessary to carry out the pro,·isions of this 
chapter. Each of said employes slmll be paid a salary to be fixed by the 
state highway commissioner, within the limits of the appropriations made 
by the general assembly. All appointees and employes for whom provi­
sion is made in this and the preceding sections of this act shall receive 
their actual and necessary expenses when on official business, but sud1 
expenses shall have been first authorized by the state highway eommis­
sioner and shall be approved h~· him before a warrant is issuefl for the 
payment of the same.'' 

The above quoted pro,·ision is founcl in the (·hapter of the Uass highway law 
relating to the <·onstruction, impro\·empnt, maintf'nance and repair of roads ancl 
bridges by thf' state highway department. From a eonsideration of the same it is 
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manifest that you are authorized to employ a person to perform the duties enum­
erated by you if there is any appropriation available for the payment of the sal­
ary and expenses of such an employe. The answer to your inquiry, therefore, 
depends upon the terms Qf the current appropriation measure, house bill No. 701, 

106 0. L., 666, and more particularly upon the terms of section 2 of that act. 

Section 2 of house bill No. 701, being the section making appropriations for 
the year begnning July 1, 1915, in addition to providing for the salary of the state 
highway commissioner, carries salary appropriations under the head of personal 
service for the following assistants and employes of your department: Three 
deputy commissioners, eight division engineers, nine engineers, one map maker, 
two draughtsmen, three superintendents, one testing engineer, two assistants, one 
chemist, a chief clerk, one file clerk, one bookkeeper, one assistant bookkeeper, 
one clerk, one assistant, six stenographers, one voucher clerk, a secretary and a 
messenger. The employe whose duties you have described is not covered by any 
of the salary appropriations referred to above. There is also an appropriation of 
$3,500.00 for wages, but it is apparent that the compensation of an employe such 
as you have referred to must be regarded as salary rather than wages. 

It remains to consider whether any or all of the items of $1,533,400.00 for 
constructing, improving, maintaining and repairing intercounty highways; $562,-

500.00 for constructing, improving, maintaining and repairing main market roads 
and $750,000.00 for repairing, maintaining, protecting, policing and pat1·oling 
public highways are available for the payment of the compensation of an employe 
of the character referred to by you. It is manifest from a .consideration of house 
bill No. 701, in connection with the Cass highway law, that the three items re­
ferred to above are available for the payment of the compensation of certain 
employes: As has been pointed out in previous opinions of this department, ren­
dered to you, the item of $1,533,400.00, after being divided into eighty-eight equnl 
parts, is available for the payment of the state's portion of the salaries of county 
highway superintendents. When a county co-operates with the state and assist­
ants, superintendents and inspectors are employed on the work under section 212 
of the Cass highway law, section 1219, G. C., the state's proportion of the com­
pensation of such assistants, superintelHlents ant! inspectors is payable frcm some 
one of the three items referred to abo,·e. In other words, if the state and n 
county co-operate in t'Onstructing a section of main market roa<l, nn<l nssistn•ttH. 
superintenilents ant! inspeetors are <.>mployed thereon unrler authority of ,;<.>ction 
1219, G. C., the state's proportion of the compensation of such assistant~, superin­
tendents and inspectors is payable from the item of $562,500.00. This is true, 
however, because the compensation of such assistants, superintenllents and inspee­
tors is a part of the cost of constructing the main market road in question. In 
other words, compensation is payable from the three items referred to above only 
when such compensation is a part of the cost of construeting, improving, main­
taining, repairing, protecting, policing or patroling some specific section of high­
way or the highways of some particular county under state control. It is my . 
opinion that in so far as employes ·of your department whose sen·ices cannot be 
regarded as a charge against any particular county or any particular road improve­
ment are concerned, you are limited as to the number, character and compensation 
of such employes by the appropriations for your department under the head of 
personal service. In other words, those salaries which are to be regarded strictly 
as overhead expenses and which are not paid out on account of any particular 
road improvement, or on account of the state's road activities in any particular 
county are provided for under the head of personal serdce, and appropriations 
under that head constitute a limitation which you are noj; authorized to disregard. 
In view of the foregoing, I am of the opinion that there is no appropriation avail-
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able for the payment of the salary of an ill\·estigator or employe having the rluties 
which you enumerate, and it therefore becomes unnecessary to eonsider your fur· 
ther inquiry involving the application of the ch·il sen·iee law of the state. 

Respeetf.ully, 
EDWARD c. Tt:RNER, 

A ttonzey General. 

1150. 

BOARD OF EDrCATIOX-CLERK OF 8AlD BOARD HEQUlRED TO GIVE 
OXE BOXD WHEX ACTING AS CLERK-TREAST.:"RER OF SCHOOL DIS· 
TRICT-BOARD SHOT.:"LD TAKE IXTO CONSIDERATION ADDED DU­
TIES IN FIXING AMOUNT OF BOND WHEN CLERK REQUIRED TO ACT 
AS TREASURER. 

The clerk of a board of educatiou elected by said board at its meeting on the 
first" Monday i11 la11uary, ttllder authority of section 4747, G. C., as amended in 104 
0. L., 133, is required, before ellterillg upon tlze duties of his office, to give one bond 
in Oil amount al!d witlz suret}' to be approved by said board, payable to the state, coH­
ditiOJted for tlze faithful performauce of all the official duties required of him. The 
board of education ill fi.riug the amoul!t of said bond should take into consideration 
the added duties which the clerk is required to perform under provision of the 
latter part of sectioll 4782, G. C., as amended 104 0. L., 158. 

CoLUMBt:S, OHIO, January 6, 1916. 

Bureau of !llspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter under date of December 10th you request my 

opinion upon the following question: 

''If the board of e<luc·ation by an order on its journal fixed the bonrl 
of the incoming clerk-treasurer of a school <listriet at an. amount equal to 
or greater than the boiJfls of the former elerk and treasurer combinPd, 
woul<l it be legal for the elerk·treasurer to gi,·e said bond in one obligation 
or tloes tlw law require that two separate bonds he gi,·cn. one for clerk 
and one for treasurer which may be sigued by differeut sureties?'' 

Your question relates to the board of education of a school district which, 
having provided a depository for the ~chool moneys of su('h district as authorized 
by law, has dispensed with the treasurer of the school funds under authority of 
section 4782, G. C., as amende<] in 104 0. L., 15R. 

The treasurer of the school funds of sai<l school district having been <lispensed 
with, the duties formerly performed by such treasurer are now a part of the duties 
of the elerk of the board of education of said district under provision of the latter 
part of said section 4782, G. C., whi<~h pro,·i<les that: 

"In sueh case, the elcrk of the boarrl of P<lucation of a district shall 
perform all the services, dis('harge all the dutiPs and be subject to all the 
obligations required by law of the treaHurer of such sr·bool distrid. '' 
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Section 4783, G. C., provides in part: 

''·when the treasurer is so dispensed with, all the duties and obliga· 
tions required by law of the county auditor, county treasurer or other 
officer or person relating to the school moneys of the district shall be com· 
plied with by dealing with the clerk of the board of education thereof.'' 

Said section further provides that: 

"Before entering upon such dnties, the clerk shall give an additional 
bond equal in amount and in the same manner prescribed by law for the 
treasurer of the school district.'' 

While under provision of the latter part of section 4783, G. C., the clerk of the 
board of education above referred to was required, before entering upon the duties 
cast upon him by provision of the latter part of section 4782, G. C., as amended, 

. to give an additional bond equal in amount to the bond formerly required by law 
of the treasurer of the school district, it does not necessarily follow that the clerk 
elected by said board of education at its meeting on the first Monday in January, 
under authority of section 4747, G. C., as amended in 104 0. L., 133, is r~quired to 
give separate bonds as clerk of the board of education and as treasurer of the 
school funds, respectively, of said school district. 

I think, however, that the bond of said clerk must meet the requirements of 
section 4764 as well as section 4774, of the General Code. 

Section 4764, G. C., provides: 

"Before entering upon the duties of his office, each school district 
treasurer shall execute a bond, with sufficient sureties, i:::t a sum not less 
than the ainount of school funds that may come into his hands, payable to 
the state, approved by the board of education, and conditioned for the 
faithful disbursement according to law of all funds which come into his 
hands, provided that when school moneys have been deposited under the 
provisions of sections 7604-7608, inclusive, the bond shall be in such 
amount as the board of edu<>ation may requirP. '' 

Section 4774, G. C., provides: 

"Before entering upon the duties of his o!Ike, the derk of ca<'h board 
of education shall execute a bond, in an amount and with surety to be 
approved by the board, pa.vable to the state, conditione(! for the faithful 
performance of all the official duties require<] of him. Such bond must 
be deposited with the president of the board, and a <>opy thereof, certified 
by him, shall be filed with the eounty auditor.'' 

Umler pro,·ision of the latter part of section 476-i, G. C., it will be obserYed 
that where the board of education of a school distriet has lawfully provided a 
depository for the school funcls but has not as yet dispensed with the treasurer o.f 
such funlls under authority of section 4782, G. C., as amended, the bond of said 
treasurer is in such amount as said board of education nuty require. 

l.Jncler pro,·ision of section 4774, G. C., the amount of the bond of the clerk 
of a board of education is fixe <I b_v sue h hoanl. 

Heplyiug to your question, I am of the opiuiou that, under the provisions of 
bcdious 4764 and 4774, G. C., thP clerk of the ·hoard of education referred to in 
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your inquiry is required, before entering upon the duties of his office, to give one 
bond in an amount and with surety to be approvl'd by the hoard, payable to the 
htate, conditioned for the faithful performance of all the ollicial duties required 
of him. 

The ho:tr<l of e<lucation in fixing the amount of said bond should take into 
consideration the added duties which the clerk is required to perform under provi­
~ion of the latter part of section 471>2, U. C., as amended. 

1151. 

Respectfully, 
Eow ARD C. TuRNER, 

Attomey General. 

STATE LIQUOR LICE::'il"SIXG BOARD-COl:XTY LIQl:OH LIUENSIXG BOARD 
-STATE BOARD WITHOl'T Al:THORTTY TO COXTROL, REVERSJ<j OR 
REYOKB ACTIOX OF COl:NTY BOARD-EXCEP'l'lOX UPOX APPEAL-­
CO"L'N'fY BOARD HAS COXTROL OF APPLICATIOX FOR REMOVAL OF 
PLACE OF Bl:SINESS-TWO EXCEPTIONS. 

" 
The state liquor licensing board is without aut/writ:>• to control, reverse or re-

voke the action of the county liquor licensing board in granting or rejecting an ap­
plication for a saloon license, except upon appeal, or in the granting or rejection 
of an application for a removal of the place of business conducted under such license, 
except upo11 a11 appeal taken from the action of such county board in the manner 
provided by law, or in case of a11 inability of t~ze cou11ty board to agree thereon for 
a period of more than three days when such disagreement is certified to the state 
board under section 1261-24, G. C. 

COLUMBUS, OHIO, January 6, 1916. 

The State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN:-Yours under date of December 22, 1915, is as follows: 

''We desire to submit statement of facts that have arisen in two in­
stances involving the same principle, anil to request your opinion as to 
the power exercised by the state board. 

"The first instance is a case arising in Hocking county, where the 
firm of Hogan & Murphy, licensees, was granted a renewal for which 
application was made in September. Protests were made by a church 
congregation, whose building was near that of the saloon, and it was 
claimed by them that the proximity of the saloon was detrimental. The 
local board ignoreil the protests and granteil the license. The matter was 
tben brought to the attention of the state board by the protestants, and, 
although schools and not churches are specifically mentioned in the law, 
the state boaril felt that the proximity of this saloon was undesirable to 
the church and directed the county board that no license should be granted 
to Hogan & )furphy, except upon condition that the saloon should be re­
moved to another location in the business district of )furray City. This 
condition was agreed to, and the following contract was entered into be­
tween Hogan & Murphy and the Rocking county board: 

" 'This agreement made and entered into this 22d day of ~ovember, 

16-Yoi.III-A. G. 
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1915, by and between Hogan & 1\Iurphy, a partnership, party of the first 
part, and the Hocking County Liquor Licensing Board, a party of the sec­
ond part, WITNESSETH: 

'' 'THAT WHEREAS, said party of the first part has heretofore made 
an application for a saloon license to carry on a liquor business on part 
of lots 56 and 57 in the village of Murray City, Hocking county, Ohio; 
and 

"'WHEREAS, by a ruling of the State Liquor Licensing Board, it is 
made necessary to remoYe saifl business because of its proximity to the 
First l\L E. Church of :Murray City, Ohio; and 

" 'WHEREAS, said party of the second part bas granted a license 
to carry on said business on said parts of lots 56 and 57, as described in 
the original application therefor; 

'' 'NOW, THEREFORE, it is agreed by and between said parties that 
in consideration of the granting of said license according to the applica­
tion therefor, said party of the first part hereby agrees that within ten 
days from date hereof it will remove its said business from said lots 56 
and 57, as described in said license, to some other suitable place in said 
village of Murray City, Hocking county, Ohio, approvable to said party 
of the second part. 

"IN WITNESS WHEREOF, the parties have hereunto set their hands 
at Logan this 22d day of November, 1915. 
"'(Signed) HOGAN & :MURPHY, 

'' 'Per Hogan. 

'' 'THE HOCKING COUNTY LIQUOR LICENSING BOARD, 

'' 'Per \V. H. \VHITE, President.' 

''At the time the license certificate was granted, permission was 
given to the licensees, Hogan & Murphy, to have until December 12th to 
effect their removal. On the 12th of December the licensees neglected and 
refused to take any steps towards moving and repudiated their agree· 
ment, whereupon the state board sent an inspector to Murray City and 
removed the license from the walls of the. saloon, notifying the proprietors 
to close their doors, which was done. 

''The second case arises from the city of Cincinnati. A license was 
applied for in September by one Jacob Pittner, which license was granted 
thereafter by the Hamilton county board, the location being at 33-35 West 
Court street. Thereafter the licensee made application to remove to a 
building at the southwest corner of Ninth and Vine. Protest was made 
against this removal by the congregation of the Ninth Street Baptist 
Church, and it developed that this congregation had for two years, on 
:file with the Hamilton county board, what purported to be a permanent 
protest against the placing of a saloon at this location, which was very 
near the entrance of the church on Ninth street, the saloon on the corner 
facing on Vine. The protest against the removal was overruled by the 
local board, which granted the removal license. The licensee proceeded 
to improve the property and has possibly involved himself in some ex­
pense. The protestants, the Ninth Street Baptist Church congregation, 
represented by Rev. John Herget, its pastor, brought the matter to the 
attention of the state board, which, after investigation of the matter, 
passed the following resolution: 

'' 'RESOLVED, That it be the sense of this board, that in view of 
the protest of the Ninth Street Baptist Church, that the removal of Jacob 
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Pittner to the southwest corner of Vine and Ninth streets should not 
have been granted, and that the Hamilton county board be directed to 
rescind the action granting the removal,' 
''which was forwarded to the Hamilton county board. In both cases 
the action of the local boards, that of Hocking county and Hamilton 
county, was unanimous, there being no disagreement which under the law 
would bring the matter to this board for disposition. 

''We, therefore, request your opinion in writing, based upon the 
facts stated in the two cases given above, as to the power of the state 
board in c_ontrolling the actions of the local county boards; the direct 
question being whether or not under the Greenlund licensing law the state 
board can review the action of local boards upon the appeal or applica­
tion of protestants who had appeared ineffectually before the local boards. 

''Owing to a very general interest over the state, not in these cases 
individually, but in the underlying principle, we would like to request 
your early attention to this matter.'' 

The question involved in each of the foregoing statements of fact goes to the 
authority of the state liquor licensing board to control, reverse, or revoke the 
action of local or county licensing boards in granting licenses or renewal thereof, 
and in the granting or rejection of application for removal by such county board. 

It may be observed at the outset that the authority of the state board in 
these matters is confined to that which may be .found to have been conferred by 
the liquor licensing law, under which both the state and county boards are estab­
lished. The authority of public officials is, generally speaking, in every case con­
fined to that which is speci:fl,cally conferred by law and such implied power only as 
is essential to the performance of the duties imposed by law upon such officers. 

It is impracticable to here set out all the provisions of the license law defin­
ing the powers and authority of the state liquor licensing board, or to attempt 
even an exhaustive synopsis of the same. 

Section 1 of the liquor law, section 1261-16, G. C., 103 0. L., 217, provides in 
part that: 

''The state liquor licensing board shall make rules and regulations 
for its own government, as well as for government of the county licensing 
boards hereinafter provided for, not inconsistent with law." 

This provision, however, cannot be regarded as restrictive of the general pow­
ers and authority conferred upon county boards, or as giving to the state board 
power to control the exercise of the same in any general way. In other words, 
this provision gives to the state board authority only to prescribe the general 
method of procedure by county boards in the exercise of the powers and functions 
conferred upon such boards by law, and such rules and regulations may not in any 
way impinge upon the authority of county boards. Otherwise, such rules and 
regulations would be inconsistent with law. 

Attention is called to that part of section 9 of article XV of the constitution, 
which reads as follows: 

''License to traffic in intoxicating liquors shall not be granted unless 
the place of traffic under such license shall be located in the county in 
which the person or persons reside whose duty it is to grant such license, 
or in a county adjoining thereto.'' 

Thus it is made clear that in no case is it within the authority of the state 
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board to grant a license, and I am of opinion that the granting of an application 
for a renewal of a license comes clearly within the terms of the constitutional 
phrase ''to grant a license.'' 

Section 16 of the license law, section 1261-31, G. C., 103 0. L., 221, provides 
in part as follows: 

''It shall be the duty of the county liquor licensing boards of the 
respective counties of the· state, and they are hereby authorized to graut, 
issue, renew and transfer, as provided by law, all licenses to traffic in 
intoxicating liquors in the county wherein the board is situated; also to 
suspend or revoke, subject to the conditions and in the manner provided 
by law, all licenses granted or renewed in said .county; and to perform 
such other duties as may be required by law.'' 

Section 36 of the license law, section 1261-51, G. C., 103 0. L., 231, provides in 
reference to removals as follows: 

"No licensee under a saloon license shall, during the then current 
year, remove his place of business to a place other than that set forth in 
the application upon which the license was granted, without the consent 
of the county board. If any such licensee so removes his place of business 
without said consent endorsed upon his license certificate, the license 
may be revoked by the board. 

"Upon the application of any licensee who desires to remove during 
the license year then current, to a location other than that named in the 
original application, the said board shall, if satisfied with the change of 
location, endorse upon the license certificate of the applicant the fact of 
said change of location, and said license shall thereupon be good in said 
location but shall cease to have force in the old location.'' 

There is thus conferred upon the county boards general authority and control 
over the granting, issuance, renewal, transfer, suspension and revocation of all 
licenses to traffic in intoxicating liquors and the removal of the place of business 
conducted under such license within the county of such board. 

No limitation, qualification or restriction may be placed by the state board 
upon the authority of county boards so conferred, except the state board be· spe· 
cifically authorized by law so to do. 

A careful examination of the statutes fails to disclose any provision giving 
to the state board authority to reYerse, reYoke, modify or control the action of the 
county boards in respect to these matters, except upon an appeal from such action 
by an applicant or licensee under section 38 of the license law, section 1261-53, 
G. C., 103 O .. L., 233, which provides as follows: 

''There shall be an appeal by an applicant or licensee to the state 
board from all final decisions of any county board, except in cases of 
suspension under section 34 of this act, and also except in cases of rejec· 
tion of any application for a saloon license. There shall also be an appeal 
in cases of such rejection where: 

'' 1. The number of saloon licenses is limited, and. where in any sub· 
division of the state a county licensing board has not granted saloon 
licenses to the full number allowed by said limitation. 

'' 2. In all cases of rejection by the board of an application for 
transfer of licenses to others, and for removal of location. 
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'' 3. In all cases where the county board has rejected an application 
to renew a. license, or an application for a. transfer of a license by one 
who has purchased a license at court sale, or under the terms of a will or 
contract of a licensee since deceased.'' 

Section _9 of the license law, section 1261·24, G. C., 103 0. L., 219, infra, and 
that part of section 40 of the license law, section 1261-55, G. C., 103 0. L., 234, 
which provides in reference to appeals under section 3H, as follows: 

"If upon the said hearing and the examination of said record the 
state board shall decille that the finding of the county board was erron­
eous, the said state boaru shall reverse the action of the said county 
boarll, anu shall oruer the county board to make the finding in accord· 
ance with the conclusions of the state board. Whereupon the said county 
board shall grant to the sail! appellant the said license, or shall reinstate 
the said licensee, or shall make the transfer, or shall uo the thing required 
by the state board upon said record. .Anu in the case of a uecision of the 
county boaru rejecting an application for renewal, or where through any 
action of the county board a license is revoked, and where an appeal is 
taken within the time allowed by law, no license shall be issued to take 
the place of the license failed to be renewed or of the license revoked 
unless the action of the county board is affirmed.'' 

It appears, however, that no appeal, as authorized, was taken and that the 
state board, in each of the matters referred to, acted solely upon its own motion, 
ostensibly pursuant to a protest or petition presenteu by or on behalf of certain 
individuals. While there is provision for the registration of protests against the 
granting of licenses or in favor of the· revocation of any license with county 
boards, no authority for the filing of such protests with the state board will be 
found and such petition or protest will not, therefore, give to the state board 
jurisdiction to take any action in reference to the granting or revocation of any 
license. 

In reference to the second statement of facts, however, which deals with an 
application for removal, attention is called to that part of section 9 of the license 
law (section 1261-24, G. C., 103 0. L., 219), which provides as follows: 

''In the event of the inability of the board to agree upon any ques­
tion before it for the period of more than three days, except as to a grant­
ing, renewing or transferring of a license, then the subject of difference 
shall be certified by the secretary of the board to the state liquor licens­
ing board for decision, and its decision shall be final.'' 

From this it will be observed that as to all those matters before the county 
board, in reference to the determination of which thpre is an inability of the 
board to agree for more than three days, except as to granting, renewing and 
transferring of licenses, upon proper certification thereof, the state board is author­
ized to make final decision. This provision woulu, of course, be applicable to and 
include applications for removal, but in the case under consideration there was no 
inability of the county board to agree anu hence no certifieation to the state 
hoard. It is unnecessary, therefore, to say that in the absence of the inal1ility of 
the county board to agree in respect to an appliPation for removal and a certifica­
tion of the same as preseriheu, the state bo:ml is without authority to clirPd thP 
action of the county boar<l as to the granting or rejection of sueb application. 

It should be here obsl'rvecl that the mattl'r of the proper location of saloons is 



2502 ANNUAL REPOR'.i' 

to be determinted in the first instance in their sound judgment and discretion by 
the county liquor licensing board, subject, however, to such appeal as is authorized 
by section 1261-53, G. C., supra, and to section 1261-24, G. C., supra. 

Under section 10 of the license law, section 1261:25, G. C., 103 0. L., 219, 
county licensing commissioners may be removed by the state board ''in case of 
misconduct in office, bribery, incompetency, any gross neglect of duty or gross 
immorality.'' This provision cannot be given such construction as to authorize 
the state board to assume to take such action in regard to the granting or revoca­
tion of licenses or the granting or rejection of applications for removal, as it may 
conceive ought to have been taken by the county board in any case. If the action 
of any member of a county board, with reference to the granting or revocation of 
a license or the granting or rejection of an application for removal has been such 
as to constitute any or all of the causes for which removal is authorized, it is then 
within the power of the state board to make such removal in accordance with the 
provisions of law prescribing the procedure in such cases. But, as stated above, 
in no case is the state board authorized to assume to act for and instead of the 
county board in such matters, except in pursuance of the provisions of section 
1261-24, G. C., supra. 

l am therefore of opinion that the action of the state board, in respect to 
both the matters set forth in your communication, was wholly without authority 
of law. 

1152. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

APPROVAL OF TRANSCRIPT OF BOND ISSUE FOR VILLAGE OF MARBLE 
CLIFF, OHIO. 

CoLUMBUS, OHIO, January 6, 1916. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-

IN RE::-Bonds of Marble Cliff, Ohio, in the sum of $5,500.00, being 
11 bonds of $500.00 each, dated November 1, 1915, bearing interest at five 
percentum per annum, payable semi-annually, and maturing one year be­
ginning November 1, 1916. 

I have examined the transcript of the proceedings of council and other offi­
cers of the village of Marble Cliff in connection with the issuance of the above 
bonds, and I find that said proceedings have been regular and :in conformity 
with the laws of Ohio. 

I am therefore of the opinion that said bonds, when properly prepared, exe· 
cuted and delivered, will constitute valid and binding obligations of the said vil· 
!age of Marble Cliff. 

Since no bond form has been submitted for my examination, ·I suggest that 
when th.e same are presented to the treasurer for delivery that I be given an 
opportunity to examine them. 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 
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1153. 

APPRO\'AL OF BOND-XICIIOLAS KOEHLEH, Dl \TISIOX ENGINEER, 
HIGHWAY DEPART::O.IEXT. 

CoLc:.rscs, OHIO, January 6, 1916. 

Hox. CLINTON CowEx, State llighz,•ay Commissioner, Columbus, Ohio. 
DEAR SIR :-I have your communication of .January ,;, 1916, transmitting to 

me for examination the bond of Xithola~ KoehlPr, division engineer in your dP-
partment. . 

I find this bond to be in proper form and am therefore returning the same 
with my approval as to form endorspd thereon. 

1154. 

Respectfully, 
Evw ARD C. TuRNER, 

Attorney General. 

ROADS AND HIGHWAYS-CONTRIBUTION FOR ROAD 11\fPROVE::O.IENTS 
BY INDIVIDUALS, FIRMS AND CORPORATIONS-HOW FUND SHOULD 
BE HANDLED-STIPULATION IN CONTRACT. 

Contributi011s made to the state highway department for road work should be 
placed by the state highwa}' commissioner. in a bank to his account as such commis· 
sioner and a surety bond should be taken for the safe keeping of such funds. 

In contracting against such fU1zds there should be inserted in the contract a re­
cital of the fact that all or a certain part of the contract price, as the case may be, 
is payable from contributions. Contributions for work on intercounty highways or 
main market roads ma:y,• also be made to the county in which the work is to be done 
if the co-operation of the officials ·of such county may be had. 

CoLUMBus, OHIO, January 7, 1916. 

HoN. CLINTON Cowt:N, State Highway Commissioner, Columbus, Ohio. 
DEAR SrR :-I have your communication of December 17, 1915, which com· 

munication reads as follows: 

''This department has confronting it several cases where a certain 
proportion of the estimated cost of improving an intercounty highway or 
main market road consists of a fund created by contributions of various 
individuals, firms and corporations. 

''It has been suggested that the proper official to act as custodian of 
such a fund is the county treasurer of the county in which the improve­
ment is being made, and that such funds in his hands should be drawn 
upon by the state in the same manner as funds of the county used in 
co-operation with this department. 

''I respectfully request au opinion from your office as to whether or 
not such county treasurer woul<l he the prop~r cuHtodian of such funds, 
and if you find that he is not, I respectfully ask an opinion from your 
office as to the proper and legal proecdure to he followed by this dPpart­
ment in the handling of such tontributions. '' 

Section 217, of the Cass highway law, being section 1224, G. C., and being 
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found in the chapter of the Cass highway law relating to the construction, im­
provement, maintenance and repair of roads and bridges by the state highway 
department, provides among other things that nothing in that chapter shall be 
construed so as to prohibit any individual or corporation from contributing a 
portion of the cost of the construction, maintenance and repair of state highways. 

Your communication presents the question of the proper method of handling 
contributions of the class referred to in the above mentioned ]HO\·ision. It is un­
necessary to advance any argument in support of the proposition that you would 
not be authorized to enter into contracts involving the expenditure of promised 
contributions from individuals, firms and corporations. That is to say, if an indi­
vidual specially interested in the improvement of a particular road should merely 
agree to contribute all or some portion of the funds required for the improvement 
of such road, you would not be authorized to enter into a contract involving the 
expenditure of the funds which the person in question had agreed to contribute, 
but which funds had not been placed in your hands. 

The statute does not point out .any particular method of handling these funds, 
and I have been unable to find any provision of law authorizing the handling of 
such contributions by the county treasurer in those cases in which the contribu­
tions are made to your department. In the absence of any statutory direction in 
the matter, I am of the opinion that you should act as custodian of the funds, and 
to insure their safe keeping should deposit them in a bank to your account as 
state highway commissioner, and take from such bank a surety bond conditioned 
that the hank shall safely keep the funds and pay out the same on your check. 
The working out of such an arrangement will hardly involve any particular diffi­
culties for the reason that the bank selected by you as depositary of such funds, 
not being required to pay any interest thereon, will probably be willing to meet 
the cost of the surety bond required by you. In contracting against such funds, 
you should insert in the contract a recital of the fact that all or a certain part of 
the contract price, as the case may be, is payable from contributions received 
by you. 

I am not unmindful of the following provision found in section 24, G. C., 104 
0. L., 178: 

''On or before Mond~y of ea.ch week every state officer, state insti­
tution, department, board, commission, college, normal school or university 
receiving state aid shall pay to the treasurer of state all moneys, checks 
and drafts received for the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aid, during the preceding week, from taxes, 
assessments, licenses, premiums, fees, penalties, fines, costs, sales, rentals 
or otherwise, and file with the auditor of state a detailed, verified· state­
ment of such receipts." 

The above quoted provision uses the words ''taxes,'' ''assessments,'' 
''licenses,'' ''premiums,'' ''fees,'' ''penalties,'' ''fines,'' ''costs,'' ''sales'' and 
"rentals." None of these terms are broad enough to include contributions. They 
all refer to funds which the state has a right to demand, and the payment of 
which it has a right to enforce, anrl in this particular they do not differ from one 
another. A contribution is of an entirely different nature, being voluntary, an<l 
a thing which the state may receive but bas no right to demand. In view of the 
familiar rule of statutory ·construction that while in the abstract general terms 
are to be given their natural and full signification, yet where they follow specific 
words of a like nature they take their meaning from the latter, and are presumed 
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to embrace only things or persons of the kind designated by them, I conclude that 
the use of the worll ''otherwise'' in the provision above qnote<l <loes not so enlarge 
the meaning of that provision as to require you to pay contributions to the state 
treasurer. 

/ I deem it proper in this connection to eall your attention to the fact that in­
dividuals, firms and corporations may make their eontributions toward the con­
struction, improvement, maintenance and repair of state highways to the eounty in 
which the improvement is to be constructed insteall of making the same to the 
state highway department provided the co-operation of county officials may be had 
in the matter. l.:nder authority of the ease of State ex rei. v. Count.}; Auditor, HG 

0. S., 244, the contributors may secure the placing of their contributions in a 
specific road fund in the county treasury by indi<·ating their desire in the prem­
ises at the time payment is nuule. Their eontributions being pla<•Nl in the county 
treasury to the credit of a roa<l fund available for a specific improvement, it 
would be within the power of the county commissioners to make au applieation for 
state aid upon the road in question anll to use the contributed funds for the pur­
pose of meeting the county's proportion of the eost and expense of the improve­
ment. 

I1this suggestion should be followed in any particular case, the procedure of 
your department and of the county commissioners from the time of the making 
of the application until the completion of the work and the payment for the same, 

·would be identical with the p.rocedure in those cases in which funds designed to 
meet the county's share Qf the cost and expense of the improvement were raised 
by taxation or by a boncl issue. 

1155. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

ARTICLES OF INCORPORATION-CORPORATION OHGANIZED FOR APPRE­
HENSION AND CONVICTION OF CRIMINALS IHRA PPROVED FOR REA­
SON, PURPOSE CLAUSE FAl;L':rY-SECTfONS 10200 TO 1020G, G. C., CON­
STRUED. 

Sections 10200 to 10206, G. C., both inclush•e, do uot authorize the organization 
of a corporation for the purpose of enabling its members to exercise police powers 
in order to collect rewards offered for the apprehension and· conviction of criminals. 
The powers conferred by said sections are only intended to enable the members of 
such a corporation to provide protection agai11st loss caused by the depredations of 
criminals, and 11ot for the purposes of profit. 

CoLUMBUS, OHio, January 8, 1916. 

HoN. CHARLES Q. HJLDEBRANT, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of December 6, Hl15, together with enclosures, 

in which you request my opinion as to the legality of the purpose elause eontaine<l 
in the articles of incorporation of the ''OHIO SECRET SERVICE B1JREA F.'' 

The purpose clause <"Outaine<l in the arti<·les of ineorporation enl'lose<l in your 
letter is as follows: 

"Said corporation is forme<! for the purpose of apprehen<ling and con­
victing any person or persons a<•cusecl of either a felony or misdemeanor. 
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''The plan of operation of said corporation is as follows: Each mem­
ber of said corporation shall be entitled to all his fees or rewanl the same 
as if he were operating as a private person. 

"The only benefit to be derived by any member, exclusive of his said 
fees or reward, from said corporation, will be the power vested in him by 
reason of the incorporation; and thi8 corporation will operate unuer sec­
tions 10200, 10201, _10202, 1020:{, 10204, 10205 and 10206 of the General 
Code of Ohio.'' 

The proposed articles of incorporation are filed for the express purpose of or­
ganizing a corporation under the provisions of sections 10200-10206, inclusi\·e, G. C. 
Said sections contain special provisions for the organization of a certain class of 
corporations. Not only are the provisions thereof essentially different from those 
authorizing the organization of the ordinary corporation, but the organization con­
templated thereby is essentially different from the ordinary corporation. An ex­
amination of said sections wm show that the particular characteristics of a cor­
poration which may be organized thereullller are that it shall be a corporation not 
·for profit, either of itself or its individual members, but a corporation whose sole 
purpose is the protection of its members from the depredations of criminals. 

While section 10200 provides that: 

''Any number of persons, not Jess than fifteen, a majority of whom 
must be residents of this state, may become incorporated for the· purpose 
of apprehending and convicting any person or persons accused of either a 
felony or misdemeanor,'' 

yet this is modified by the provisions of the succeeding sections. Special attention 
is called to section 10205, G. C., which pro\"ides: 

''Such an association may make and collect from its members, assess­
ments authorized by its constitution or by-laws, and if so provided in its 
constitution, also may indemnify its members for losses caused by horse 
thieves or other felons, and expend such moneys as are deemefl necessary 

. in the pursuit, arrest, and to procure the conviction of .felons,'' 

and to section 10206, G. C., which provides as .follows: 

"Upon the apprehension and eotiYiction of a person charged with 
felony by such an association, the commissioners of the county in which 
the crime was committed, may reimburse it in any sum not above one 
hundred dollars, for necessary expenses, not otherwise provided .for by 
law, incurred in the apprehension and conviction of such criminal. Upon 
the apprehension and conviction by the association of a person accused of 
misdemeanor, the commissioners of the county in which the crime was 
committed may reimburse it in any sum not above seventy-five dollars 
.for necessary expenses incurred, not otherwise provided for by Jaw, in the 
apprehension and conviction of such criminal.'' 

The foregoing sections, providing for the assessment of members to provitle 
funds for carrying on the acth-ities of the corporation and for reimbursement from 
the county commissioners for the ''necessary expenses'' of the corporation in the 
apprehension and conviction of .felons and misdemeanants, show clearly that the 
corporation contemplated therein is not one which in any sense of the word was 
designed or intended to be for the profit of itself or any of its individual members 
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but is, as stated above, one whose sole purpose is to provide the means by which 
its members may protect themselves from laws by ~onferring upon them the right 
to make arrests and to create a fund to indemnify themselves for property stolen 
or destroyed. 

An examination of the puqJOse clause of the proposed articles of incorporation 
abo,·e set out shows that it is not a ~orporatiou not for the profit of its members 
nor for the purpose of enabling its members to protect themselves from loss in the 
manner above suggested. On the other hand, it is clearly the intent of the incor­
porators to organize for the purpose of securing to themselves the power to make 
arrests, not for their own prote('tion, but solely in order to secure the rewards 
which may be offered for the apprehension and conviction of criminals. 

I am therefore of the opinion that the sections of the General Code above 
mentioned do not authorize the organization of a eorporation such as is contem­
plated in the application in question for the purposes set out therein. 

1156. 

Respectfully, 
Eow ARD C. TuRNER, 

Attorney General. 

COUNTY CHILDREN'S HO~fE-IF BUILDING IS ERECTED AT COST TO 
EXCEED $25,000 A BUILDING COMMISSION IS REQUIRED TO BE AP· 
POINTED. 

When a cotmt:v children's home is to be erected in any county at a cost to exceed 
twenty-five tlzousa11d dollars, a building commission is required to be appointed 
under the provisions of section 2333, G. C. 

CoLUMBUS, OHIO, January 8, 1916. 

RoN. 0THO Vlf. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR SIR :-I have your letter of November 24, 1915, as follows: 

"At the regular election held in this county on November 2il, 1913, 
a vote was taken under section 3077 of the General Code, as amended in 
the 103 Ohio laws, on the proposition of establishing a children's home in 
this county, and the issuing of bonds to provide fun<ls out of which to 
pay for the same. The proposition carried. This vote was for the pur­
pose of establishing a children's home in Crawford county. In other 
words, the whole of Crawford county is the district, and the only district 
or territory for which said home is to be established. 

"Now comes the question as to whether or not the provisions of sec­
tion 2333 of the General Code apply. That is to say, must we have a build­
ing commission appointed or not1 Personally, it is my judgment that no 
building commission is contemplated in respect to a children's home. 
Under section 2333, G. C., the language is very inclusive and probably 
standing alone would be sufficient to require the appointment of such 
building commission. But under sections 3077 et seq. in respect to chil­
dren's homes, it occurs to me that we have a decidedly different situation 
from that contemplated under section 2333. lt is difficult to state, in fact, 
at this time it is impossible to state how much money will be expended 
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in the construction of the building, and if it should be within the twenty­
five thousand dollars mentioned in section 2333, no building commission 
would be required. It may cost to exceed the twenty-five thousand dollars, 
and it may not reach that sum, or at least so far as the statutes a1·e con­
cerned, this may be true. Under section 2333, G. C., if a vote is taken on 
the proposition of issuing twenty-five thousand dollars or more in bonds 
for the purpose of constructing a building, a building commission is nec­
essary, but under section 3077, there is no vote taken upon the amount of 
money to be expended in the building. First, there is a vote taken upon 
the proposition as to whether or not a chilclren 's home will be established 
or not. And, second, upon the maximum sum of money that may be ex· 
pended for that purpose. 

''As I view it, this clearly means that any sum of money ma.y be ex­
pended so long as it does not exceed the sum voted on. But out of this 
sum voted on, a large portion of it may be used in the purchase of real 
estate and other things in connection with the children's home that would 
be proper and necessary, but no part of the building itself. This would 
indicate that the provisions of section 2333 are upon one question which 
seems to be this, that the vote must be taken on the bond issue of twenty­
five thousand dollars or more for the building alone. Then, under section 
3077, there may be more than one county included in the district, and 
if we had included, say three counties and section 2333 would apply to 
same, it would follow that there would have to be a building commission 
appointed in each county to act in conjunction with the commissioners of 
these counties, and it seems to me that no such thing was intended by the 
legislature. Then again, under 3077 et seq. this children's home could be 
established in one of the three counties, while section 2333 seems to con­
template the construction of the building in that particular county. And 
the wording of sections 3077 et seq. are such that it seems to me that the 
legislature did not contemplate that the commissioners should act in con­
junction with the building commission. While it is true that our district 
includes Crawford county only, yet this could make no difference upon 
the meaning to be attached to this law as enacted by the legislature. 
Then section 3077 3cnd some of the other sections pertaining to children's 
homes were enacted after the enactment of 2333, and therefore if the same 
are in conflict with the provisions of section 2333, the later would neces­
sarily have to control. Other reasons might be given as to why a building 
commission was not contemplated in respect to children's homes, and I 
might add this to the reasons given before: That the commissioners 
would have a right to buy a property with a building on it so that no 
building would be constructed on it, or it might be a case where an old 
build.ing would simplJ: be repaired or the like. 

"I should be pleased to have you give me your opinion at once, as 
to whether or not the law requires that we have a building commission. 
An early reply will be much appreciated in view of the fact that the 
application for the appointment of this commission is to be made within 
thirty days after the election, and this time will soon be up.'' 

In answering your foregoing inquiry it must be understood that my observa­
tions are predicated upon the condition that your board of commissioners propose 
to erect a children's home itt a cost to exceed twenty-five thousand dollars inde­
pendent of the cost of any land or site upon which said home is to be erected. 
That is to say, the building furnished, heated, lighted and ready for occupancy 
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must cost to exceed that amount. In the event, then, that your commissioners 
propose to erect such a home, I am of the opinion that the provisions of section 
2333, G. C., to which you refer, apply, and a building commission is required. 
While it is true that under sections 3077 and 307R, G. C., the vote required is upon 
the establishment of a children's home and the maximum amount of money to be 
expended therefor, yet the only effect of such vote is to eliminate the same re· 
quirement from the provisions of said section 2333, supra., and leave its remain­
ing provisions in full force and effect. In other words, the commissioners having 
submitted the question of issuing bonds under sections 3077 and 3078, supra., 
such submission is a sufficient compliance with the requirements of said section 
2333 in that behalf. 

Your reference to the law providing for a district children's home can have 
no application here as said section 2333, G. C., applies only to court houses and 
other county buildings. 

While the question is not wholly free from doubt, I am of the opinion that 
when the county commissioners have submitted the matter of establishing a chil­
dren's home and the issuing of bonds therefor to the qualified electors of their 
county, as required by sections 3077 and 3078, G. C., and the same is approved by 
said electors, and that thereafter said commissioners, under the authority so con­
ferred by said election, propose to erect a home at a cost to exceed twenty-five 
thousand dollars, a building commission is required to be appointed under section 
2333, G. C., which appointment may be made without the vote provided for in 
said section. 

Respectfully, 
EDWARD c. TURNER, 

Attorney General. 
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1157. 

TAXES .AND T.AX.ATION-GROSS EARNINGS FROM RAILROADS DOING 
BUSINESS IN OHIO-TRANSPORTATION OF IRON ORE BY WATER TO 
THIS STATE .AND THEN TRANSPORTED BY RAIL--WHEN SUCH SHIP­
MENT CONSTITUTES INTERSTATE AND INTRASTATE COl\UfERCK 

The rail transportation of iron ore from lake ports in the state of Ohio to other 
poit~cts in the state of Ohio constitutes interstate business, and the earnings therefrom 
are not to be computed in ascertaining the. basis of the railroad excise tax, if such 
transportation is a part of a continuous transit begun outside of the state, as by 
water transportation on the Great Lakes. The continuity of such transit is not 
affected by the _time at which the title to the ore as between the consignor and the 
consignee passes, by the fact that the ore may have been brought down to the ports 
and delivered to the railroad by its owner in vessels belonging to such o.wner or 
chartered by him or it, or by the fact that the railroad transportation may be for any 
other reason upon new and separate bills of lading; but if the ore when landed at 
the ports is undisposed of, so that it is there held for sale by its owner, and the sub­
sequent Ohio transportation i-S in pursuance af such sale, it is intrastate in character; 
and even though ore be contracted for by ultimate consignees, by specification of 
quality and quantity or otherwise, and quantities of ore are brought down to Ohio 
lake ports with a general view to discharging such contracts; yet if the ore which 
is sold lands in Ohio and is there held or detained beyond the strict necessit!es of 
transshipment for the convenience of the owiur, as distinguished from or in addi­
tion to purposes which serve the convenience of transportation, the journey or transit 
of the commodity must be regarded as having been interrupted) at the port, although 
the detention is in the custody of the railroad company, and in such event the sub­
sequent rail transportation of the ore in Ohio is purely intrastate. Whenever the 
rail transportation in Ohio is intrastate in character the earnings therefrom must 
enter into the computation of the basis of the excise tax. 

CoLuMBUS, OHIO, January 8, 1916. 

The Tax Commission of Ohio, Columbus, Ohio_ 
GENTLEMEN :-I beg to acknowledge receipt of your letter of November 30, 

1915, requesting my opinion as follows: 

"Under General Code section 5477, it is the duty of this commission 
to determine the gross earnings from intrastate busine~s of each railroad 
doing business within this state. Examination of the books of certain of 
the companies· has developed the following facts: 

"Iron ore is shipped by water from points outside of this state to 
points within this state under the f(!llowing conditions: 

'' 1. The owner of the ore transports same in .his own vessels to the 
terminals of certain railroads on lake points witbin this state. It is then 
delivered to the railroad company for transportation to some point within 
this state. 

'' 2. The owner of the ore charters a vessel and transports the ore in 
the same manner as above set out in paragraph 1. 

"3- Ore is carried by independent vessels to said lake points and then 
+ reshipped to points within this state u~der new and separate billing. 

'' 4. Ore is transported to the said lake "points and stored on the 
docks and thereafter sold and delivered to points within this state. 
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''The railroad companies claim that the above is interstate business 
and refuse to return same as intrastate business. This commission respect· 
fully requests your opinion in the matter.'' 

:My investigation of the law bearing upon these questions has convinced me 
that no positive answer can be given to some of them in the absence of further 
facts at least; and even on such supplementary facts as might be imagined for 
the purpose of a hypothesis, the answers to these questions must be qualified by 
stating that the law in respect thereto must be regarded as not perfectly settled. 

In the first plaee, the only decisions worth considering are those of the supreme 
court of the United States. This is true because the questions submitted are 
purely fedt>ral ones, and also because the decisions of the state courts in such 
matters have been reversed or ovPrruled with Sll<'h frequency by the supreme court 
of the rnited States as to lleprive them of determining weight. 

The general principle is, of course, that a state may not tax the privilege of 
carrying on interstate commerce nor measure a tax nominally upon any privilege 
subject to its jurisdiction by the receipts or earnings from such commerce. Of 
course, there is nothing in the statutes of Ohio which conflicts with this principle 
because on their face they show an intention to exclude from the earnings of rail­
road companies and other commercial carriers, for the purpose of the computation 
of the public utility exeise tax, all receipts which are derived from the commerce 
which the state may not tax. 

The Ohio Tax Cases, 232 U. S. 576. 

In short, the only receipts or earnings which may be considered in determin­
ing the basis of the apportionment of the tax are those from purely intrastate 
commerce. 

The question presented by each of your specific inquiries then is as to whether 
or not the transportation of iron ore from the lower lake ports to points within the 
state of Ohio is intrastate commerce for the purpose- of the rule as to privilege 
taxation. . 

One of the difficulties which J have encountered lies in the fact, that although 
the United States supreme court reports arc prolific of decisions respecting the 
power of the state to tax property which has bfell in interstate commerce after 
its arrival in the state, no case so far as I am able to discover has been decided 
upon the exact point or points raised by your letter. To put it broadly, the rule 
adopted by the supreme court of the United States is, that property which has been 
carried in interstate commerce becomes subject to local or state taxation when it 
comes to rest in the taxing state and is there commingled with the general mass 
of property therein. But it has not been decided, at least directly, that when the 
property transported has come to rest and is so commmgled, the interstate transit 
thereof is under all circumstances at an end, so that a subsequent movement of 
the property-who'!Ty within the borders of the state is a separate and distinct 
transit and constitutes purely intrastate commerce. I have, however, come to the 
conclusion that the reasons upon which the rule as to property taxation is based, 
apply with equal force to the solution of the question as to when the interstate 
journey is ended, in order to discriminate between interstate and intrastate busi-
ness for privilege tax purposes. · 

I may add that decisions relative to the power to regulate commerce by fixing 
rates, ordering accommodations and prohibiting practices are not lacking, and 
that these decisions have been of some service to me. In their consideration how­
ever, I have been mindful of a distinction which the supreme court of the United 
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States has observed between the state's power to regulate commerce directly and 
its power to regulate commerce indirectly by taxation thereof. The power of 
congress in the former respect as opposed to that of the states, is much more 
zealously guarded by the supreme court of the United States than is the latter. 
Thus that court does not permit a state to regulate rates of transportation between 
points within that state over a route, a part of which passes through another state 
or states, but does permit such a state to tax the privilege of carrying on that com­
merce; so that such a movement may be said to be interstate for the purpose of 
police regulation and intrastate for the purpose of taxation. 

This rule was discussed and the decisions sustaining it were cited in my prede­
' cessor's opinion to the commission relative to the steamer Greyhound (annual 

report of the attorney general for the year 1913, page 597), Lehigh Valley Rail­
road Company v. Pennsylvania, 145 U. S. 192. 

It will thus be seen that the decisions relative to the police power of the 
state over commercial transportation within its borders afford an analogy to the 
rule to be applied to your questions which may be safely employed, so far at least 
as the rule is favorable to the state. · 

The following principles and the authorities sustaining them· apply to the 
solution of your questions: 

The character of commerce as interstate or intrastate is not determined by the 
actual route of a particular carrier, which may be wholly within one state without 
depriving a given act of transportation of the character of interstate commerce. 
The Daniel Ball, lOth Wallace, 557 and a great multitude of subsequently decided 
cases. 

The character of a given act of transportation is not determined by the bill 
of lading upon which the goods are being carried upon a given stage of their jour­
ney. 

Railroad Commission of Ohio v. Worthington, 225 U. S. 101; 
Illinois Central Railroad Company v .. Louisiana Railroad Commission, 

236 u. s. 157-163; 
Pennsylvania Railroad Co. v. Clark Coal Company, 238 U. S. 456; 
Southern Pacific Terminal Co. v. Interstate Commerce Commission, 

219 u. s. 498; 
Texas, etc., Railroad Company v. Sabine Tram Co., 227 U. S. 111. 

In one of the most recent of the above cited cases, Illinois Central Railroad 
Company v. Louisiana Railroad. Commission, supra., the following language was 
used: 

"The essential nature of the movement and not the form of the bill 
of lading determines the character of the commerce involved. And gener­
ally when this interstat,e character has been acquired it continues at least 
ul!iJ-1 ~ I~ reaches the point where the parties originally intended that 
the movement should finally end.'' · . • . 

The ownership of the carrying agency by the owner of the goods transported 
does not affect the character of the ~ommerce. 

United States v. Ohio Oil Company, 234 U. S. 548; 
Kirmeyer v. Kansas, 236 U. S. 568. 

In the first of these cases the jurisdiction of the interstate commerce commis­
sion over companies owning interstate pipe lines and transporting therein only 
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their own ];PtrolPum was sustainP<l, an<l in thp lattPr •·asp thr <lelin'ry of intoxieat· 
ing liquors in one statP from a warPhousp in anotlwr statp hy mP:Ills of wagons 
upon or<IPrs rP<·Pi\"P<l hy tPlphonp at tlw war<'housP was lwld to hp intPrstatP •·om­
merce. 

The time when with respel·t to the transit the title to the goods passps from 
the •·onsignor to the consignPP is immaterial; so that though the title may not pass 
until aceeptanee by the tonsi:mee at titP voint of <lelivery, the goo<ls remaining th<' 
propert~· of the eonsignor e.,Pn after <lP]i,·ery, so as to afford an opportunity for 
inspection, tpsting, Pte., the wholp transaction if it invoh·Ps interstatp transporta­
tion constitutes interstate commerce. 

Rearil·k ,._ Pennsylvania, 20:l 1:. S. 507; 

Dozier Y. Alabama, 21H r. S. 124-127; 

In re Selma Company, Bankrupt, 204 Fe< I. H:l9; 

Gulf,etc. Railroad Co. Y. Texas, 204 r. S. 403. 

On the other hand, when goods are shipped from a point in one state to a 
point is another, the consignor and the ean·ier at the time contemplating no fur­
ther shipment, whether on new or separate bill of lading, and during transit tlw 
consignee or one to whom be bas sold the goods in the meantime, deri<les to lun·e 
them transported to another point in the state of destination," and this is done, 
the second journey is independent of the first and constitutPs intrastate c·ommPree. 

Gulf, etc., Railroad Company v. Texas, supra. 
C. :M:. & St. P. Railroad Co. Y. Iowa, 233 l'. S. :lH. 

The property tax cases, inYoh·ing the right of the state to impose a tax upon 
property as such as against the contention that the property is in transit in inter­
state commerce and therefore not suhjl'd to lo<·al taxation :nul rf'sulting in tlw 
rule hereinbefore described, are as follows: 

·woodruff v. Parham, 8 ·wallace, 1::~:1; 

Brown v. Houston, 114 U. S. 622; 

Coe v. Errol, 116 U. S. 517; 

Pittsburgh, etc., Coal Co. v. Bates, 136 U. S. 577; 
Kelley v. Rhoads, 188 U. S. 1; 
Diamond :Match Co. Y. Ontonagon, 188 r. S. 82; 
American Steel & Wire Co. v. SpPe<l, 1!)2 r. ~- :;OO; 

General Oil Company v. Crain, 20!l r. S. 211; 
Baton v. Illinois, 227 U. S. 516. 

The results of some of these leading eases mav be given: 
In Coe v. Errol, supra-the most frequently l"ited of them-it was held that 

the property or products of a state, though collected from various points and 
transported to a common place of shipment for further transportation in interstate 
commerce, were subject to local state taxation because their interstate journey 
bad not yet commenced. The facts of the rase were that logs cut in the statP of 
Xew Hampshire bad been drawn by sleds and teams to a point on a tributary of 
the Androscoggin river, whpre they were detained until the water sboul<l heeomp 
high enough to float them to a point in :\faine. There were also other logs whi<·h 
bad been cut in l\faine and were ultimately destined to the same point in ::\fainP. 
but which were held at the Xew Hampshire point until the propitious timP for 
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their further transportation. As to the latter, however, the state court had 
ordered the tax abated so that the only question before the court was with respect 
to the former. l\Ir. Justice Bradley used the following language at page 527: 

''Such goods do not cease to be part of the general mass of property 
in the state, subject, as such, to its jurisdiction and to taxation in the 
usual way, until they have been shipped or entered with a common carrier 
for transportation to another state or have been started upon such trans­
portation in a continuous route or journey * * * This movement does 
not begin until.the articles have been shipped or started for transporta­
tion from the one state to the other. The carrying of them in carts or 
other vehirles or even floating them to the depot where the _journey is to 
commence is no part of that journey. That is all preliminary work, per­
formed for the purpose of putting the property in a state of preparation 
and rea<liness for transportation. l:'ntil actually launched on its way to 
another state * , it may he sold or otherwise disposed of witl1in 
the state, and never put in course of transportation out of the state. 
¥ * * *" 

This case fixes the time at which the interstate journey begins. 
In Brown v. Houston, supra, the facts were as follows: 
A partnership of the state of Pennsylvania doing business in Pittsburgh had 

shipped coal in barges on the Ohio and Mississippi rivers to their agents in New 
Orleans. While the coal was still in the barges in which it had been transported 
and afloat on the Mississippi river, and while it was held by the agents to be sold 
for the account of their principal, it was assessed for taxation by the parish of 
New Orleans. The supreme court of the United States sustained the tax, which 
was not levied upon the coal as an import nor as a foreign product but merely as 
property within the state. :Mr. Justice Bradley used the following language at 
page 632: 

''The coal had come to its place of rest, for final disposal or use, 
and was a commoclity in the market of New Orleans. * * '' 

This case then in effect holds that when property which has been carried in 
interstate commerce reaches a destination, its further movement from which, if 
any, depends upon a new and separate disposition of the goods, it is at rest and 
becomes a part of the property of the state in which it is situated. 

In Kelley v. Rhoads, supra, the assessor of the county of Laramie, Wyoming, 
had assessed and collected taxes upon a herd of sheep which at the time of the 
assessment were being driven :hom a point in C"tah across the state of ·wyoming 
to a point in Nebraska for the purpose of shipment by rail from the latter point. 
The sheep were grazed as they were driven, and were· assessed as ''live stock 

-brought into this state for the purpose of being grazed.'' The supreme court of 
..j the United States enforced repayment of the taxes on the ground that the sheep 

were, at the time of assessment, in transit. It will be observed that neither in 
this case nor in Coe v. Errol, supra, was the movement, the character of which was 
considered by the court, a service performed by a common carrier. 

In Diamond Match Company v. Ontonagorr, supra, the facts were quite similar 
to those in Coe v. Errol. 'That is, the property which was subjected to the local 
tax consisted of logs afloat in a river which remained there until the breaking up 
of the ice therein and the opening of navigation thereon, when the logs, or part 
of them, were to be released and floated down the river to a point in another state. 
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It was claimed by the owner of the logs that the sole reason for their accumula­
tion at the given point was its inability to float them further until the opening 
of navigation. It was, however, agreed and stipulated that it was not the inten­
tion or purpose of the complainant, after the opening of navigation, to remo,·e all 
the logs which had accumulatecl thereat, ''but only such amount as could be 
manufactured at its said mills during the season·,'' such amount being less than 
the amount which had been and would be accumulated at the point of detention. 
The state of Michigan, under the laws by which the tax was levied, had pro,·ide'l 
by legislation for the assessment of property in transit. The supreme court, 
which decided this case contemporaneously with its decision in Kelley v. Rhoads, 
supra, held that it was gon•rned b.v Coe v. Errol, supra. Although the opinion 
of :Mr. Justice ~IcKenna does not expressly state that controlling effect was given 
to the facts respecting the accumulation at the point of detention of more lo:.:s 
than would be moved after the opening of navigation, yet at page 96 he clwells 
on these facts, and I think it may be assumed that they were not without weight 
in determining the court's decision; so that if it had appeared that the only reason 
for the detention of the logs at that point hacl been the closing of navigation, and 
that the number of logs so detained was not in excess of the number of logs that 
were to be moved, a different result might have been reached. 

I have discussed the Diamond ~fatch Company case because of its bearing 
upon facts, which I think may be im·oh·ed in the situation which gives rise. to 
your question, although they are not stated in your letter. The case itself, as it 
will be observed, di:les not deal with the termination of the interstate journey, but 
with the beginning thereof. 

In American Steel & Wire Company v. Speed, supra, the facts were as 
follows: 

The company manufactured its products in states other than the state of 
Tennessee but had selected Memphis in that state as a distributing point, aml had 
made an arrangement with a transfer company in that city by which the latter 
company was to take charge of the products when shipped to Memphis, consigned 
to the steel company, store them in a warehouse there, assort them and make de­
livery to the persons to whom the goods were sold by the steel company. It was 
alleged that goods so held by the transfer company. for the steel company were 
merely in transit from the point of manufacture outside of the state of Tennessee 
to the persons to whom they bad been previously sold. The lower courts, however, 
had found, as facts from the evidence, that the contracts of sale, which were in 
writing, uniformly stipulated for the delivery of goods described as ''so many 
kegs of nails, so many kegs of staples, so many reels of barbed wire, or so many 
coils of smooth wire," the agreement being with respect to the quantity ani! 
kind of goods, but not with respect to the grade and quality. The grade and 
quality were left open to be subsequently specified when the customer desired 
delivery. This specification was made in writing to the main offire of the steel 
company in Chicago, which office would sencl the order to the transfer company at 
Memphis, and in accordance therewith the latter company would select goods of 
the desire<l quantity and quality from the mass in the warehouses and ship them 
to the customers. The court founcl that the allegation respecting the taking of 
orders in advance of shipments to the distributing point was true, but that the 
steel company, ''taking advantage of the seasons when there is a good stage of 
water in t.he rivers, which must be used in floating its products from its miiis to 
Memphis, * * * masses its goods at the latter point in anticipation of future 
sales." Moreover it was found that the products of the different factorieR of the 
steel company were indiscriminately massed in the warehouses, so that a given 
order might be fillecl from the products of one factory or from another, as the 
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result of pure accident. In making the assortments anli deliveries, however, the 
original packages of transportation were never broken by the transfer company. 

The goods were assessed for property ta)[ation under the general property 
taxation laws of Tennessee. The supreme court of the United. States sustained 
the tax upon the authority i11ter alia of Brown v. Houston, supra. I quote 
the following from the language of :Mr. Justice White at page 519 et seq.: 

"We are of opinion that the court below was right in deciding that 
the goods were not in transit, but " * bad reached their destination at 
Memphis, and were there held in store * * to be sold and delivered as 
contracts for that purpose were completely consummated * * * * * 
The other propositions pressed upon our attention require consideration. 
They 1·elate two subjects: First, the asserted want of power of the state 
of Tennessee to· tax because the goods were imported from anoth"er state, 
and were yet, it is contended, in the original packages;'' 

(It will not be necessary to state the second point discussed by ::\Ir. Justice White 
in his opinion.) 

On the first point considered by the court it was held that cases like Brown 
v. Houston, supra, were not overruled by cases like Leisy v. Hardin, 135 U. S. 
100, in which the '' ~riginal package'' doctrine had been applied to the exercise 
:>f the police power of the state. The distinction was pointed out and it was held 
that while the state may not prohibit, regulate or otherwise interfere with the 
sale of goods imported from another state while they remain in the original pack· 
age of transportation and are offered· for sale by the importer, \fet the state ~ay 
tax goods while in the original package as property in the" state. In other words, 
~le the courts do not express it in this fashion, commerce possesses at least two 
jspects, viz., transportation and sale. f The question as to the right to tax goods as 
property depends upon whether or not transportation has begun or ceased; but 
the question as to the right to prohibit s~le or possibly the right to tax sales as 
such or the business of selling depends upon whether or not the sale, which is the 
incident of the interstate commerce involved, has been consummated. J 

The court did not in the case last discussed commerit upon a fact as found by 
the lower court, that in most cases at least the contracts for sale of the goods 
therein involved were not completed until the goods had arrived at the distribut­
ing point in Tennessee. We are, therefore, left in doubt by this decision as to 
whether the result on the main question in which we are interested, respecting the 
end of the interstate transit, would have been different if some of the goods held 
in the warehouses had been sold prior to their delivery at the warehouse under 
complete contracts specifying quality as well as kind and quantity of goods to be 
delivered. 

In General Oil Company v. Crain, supra, t}Je facts were as follows: 

The plaintiff, a Pennsylvania corporation with its principal place of business 
at Memphis, Tenn., was engaged in the manufacture and sale of illuminating oils. 
Its wells and refining and manufacturing plants were located in Pennsylvania and 
Ohio. Memphis was a distributing point from which sales were made and at 
which large receptacles for oil of various kinds were kept. It was customary for 
the plaintiff to ship oils from its refineries to Memphis by rail in tank cars, and 
there to unload the contents of the cars into tlre other receptacles mentioned. It 
was shown that for each kind of oil dealt in by the plaintiff it maintained at 
Memphis two tanks, one plainly and conspicuously marked ''oil already sold in 
Arkansas, Louisiana and Mississippi,'' and the other marked ''oil to be sold in 
Arkansas, Louisiana and Mississippi.'' The contents of the first remained in 
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Tennessee only long enough (a few days) to be properly distributed, placed in 
smaller tanks, barrels and other receptacles and shipped according to the orders 
therefor. The oil in the other tank remained in Tennessee until required to supply 
orders from customers and was neyer sold except upon receipt of such orders. In 
short then, oil already sold and oil yet to be sold would come down to the point of 
distribution indiscriminately, and, of course, of necessity commingled in a single 
fluid mass in the tank cars and would be distributed and otherwise subsequently 
dealt with upon its :receipt in ::\Iemphis. Plaintiff sold no oil at all in Tennessee 
from either of the two kinds of tanks mentioned. 

The defendant was an inspector of oils, and the obj!'ct of the suit was to 
restrain him from inspecting the oil in either of the two kinds of tanks abO\'e de­
scl"ibed. The court cited Coe v. Errol, Brown v. Houston, Coal Company v. Bates, 
Diamond Match Company v. Ontonagon and Kelley v. Rhoads, supra, as well as 
certain state cases which were followed and approved, among tbem State v. Engle, 
34 N. J. L. 425, in affirming the lower court's decision denying the in,junction. 
The New Jersey case cited having held that coal mined in Pennsylvania and sent 
by rail to a point in New Jersey where it was deposited on a wharf for separatiOn 
and assortment, for the purpose of further transportation and not for sal~, was 
not subject to taxation in New Jersey, was relied on for the purpose of eshtblish­
ing a principle approved by the supreme court of the United States and •[notl'd 
from the decision of the state court as follows: 

"Delay within the state, which is no longer than is necessary for tile 
convenience of transshipment for its transportation to its destination, will [-' 
not make it property within the state for the purpose of taxation.'· 

This principle, while recognized, was held not applicable to the facts :n the 
case then at bar for the following reasons (per Mr. Justice McKenna at page 229 
et seq.): 

"Its oil was not in movement through the state. It llad reach!'J the 
destination of its first shipment, and it was held there, not in ne•;e~sary 
delay or accommodation to the means of transportation, as in State v. 
Engle, supra, but for the business purposes and profit of the company. 
It was only there for dist:ribution, it is said, to fulfill orders already re­
ceived. But to do this required that the prope:rty be given a locality in 
the state beyond a mere halting in its transportation. It req::ircd stor­
age there-the maintenance of the means of storage; of puttiug it :n ancl 
taking it from storage. The bill takes pains to allege this. (Here was 
quoted an excerpt from the bill of complaint showing that for its own 
purposes the oil company found it convenient to store and reload the oil 
at Memphis.) 

''This certainly describes a business-descl"ibes a purpose for which 
the oil is taken from transportation, brought to rest in the state, and for 
which the protection of the state is necessary-a purpose outside of the 
mere transportation of the oil. The case, therefore, comes under the 
principle announced in American Steel Company v. Speed (supra)." 

Mr. Justice Moody, with whom concurred ::\Ir. Justice Holmes, dissented on 
the ground that the doctrine of the American Steel and Wire Company v. Speed 
should not be carried forward, as it had been by the majority of the court, and 
applied to a case where the goods had been completely sold p:rior to their receipt 
at the distributing point. It is clear, therefore, that the question left unsettled 
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by the decision in American Steel & Wire Company v. Speed was necessarily in­
volved in General Oil Company v. Crain, and that it was decided in favor of the 
state. 

In Bacon v. Illinois, -supra, the facts were as follows: 
The original defendant, Bacon, was sued for the recoYery of a tax on grain 

owned by him and stored in an .elevator belonging to him in the city of Chicago. 
An agreed statement of facts .. disc}osed that all of the grain had been shipped 
by its original owners, who were· residents of western and southern states, under 
contracts for its transportation, to New York, Pennsylvania and other eastern 
states, which reserved the right to the owners of the grain to remove said grain 
from the cars of the railroad companies "for the mere temporary purposes of in­
specting, weighing, cleaning, clipping, drying, sacking, grading and mixing, or 
changing the ownership, consignee or destination'' thereof. ·while the grain was 
in transit it was purchased by Bacon who was represented at the points of desti­
nation by agents through whom he disposed of grain and other commodities in 
eastern markets. He had purchased the grain in question solely for the purpose 
of selling it in the eastern markets and with the intention of forwarding it accord­
ing to the shipping contracts. In removing the grain to his private elevator he 
was merely exercising the re~erved right of the owner of the grain under the ship­
ping contract, and it was agreed that the grain remained in the elevator only for 
such time as was reasonably necessary for the purposes above mentioned, and 
that immediately after these had been accomplished it was turned over to the 
railroad companies and was forwarded by them to the eastern cities in accord­
ance with the original contracts of transportation which had been made with the 
railroad companies themselves. In other words, while the grain was stored in the 
elevator it was, so to speak, subject to contract for further interstate transporta­
tion. The supreme court of the United States, per Mr. Justice Hughes, sustained 
the imposition of the local tax. The following language appears in the opinion: 

"Neither the fact that the grain had come from outside the state 
nor the intention of the owner to send it to another state, and there to 
dispose of it can be deemed controlling when the taxing power of the 
state of Illinois is concerned. The property was held by the plaintiff in 
error in Chicago for his own purposes and with full power of disposition. 
It was not being actually transported, and was not held by carriers for 
transportation. The plaintiff in error had withdrawn it from the carriers. 
The purpose of the withdrawal did not alter the fact that it had ceased to 
be transported and had been placed in his hands. He had the privilege of 
continuing the transportation under the shipping contracts, but of this he 
might avail himself or not as he chose. He might sell the grain in Illi­
nois or forward it as he saw fit. It was his possession with the control of 
absolute ownership. * * He had established a local facility in Chicago 
for his own benefit and while, through its employment, the grain was 
there at rest, there was no reason why it should not be included with his 
other property within the state in an assessment for taxation which was 
made in the usual way without discrimination.'' 

It will be observed that thus far Bacon v. Illinois is the culmination of the 
line of cases ·involving (with the exception of General Oil Company v. Grain, 
supra), the right of the state to impose a property tax upon goods which are in 
some manner or other impressed with the character of subjects of interstate com­
merce. The rule to be gathered from all of these decisions then may be stated as 
follows: 

Property is subject to local or state taxation though it has been in interstate 
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commerce and is in the state by reason of interstate rommercial dealings when its 
interstate transit is ended and it has come to rest in the state. Property has come 
to rest in the state when it has reached its final destination and is here held for 
purposes of sale, or when though it has not yet reached its final destination, it is 
detained in the possession of its owne1· at a place of distribution or transshipment 
and there commingled with other property of like kind or otherwise held for a 
purpose beneficial to the owner and beyond the mere necessities of transportation 
itself./ But unless the interstate journey as originally contemplated is ended, the 
mere accumulation or delay at the plare of transshipment, when such trans· 
shipment and such acrumulation an<l sue h rlelay all result from the mere necessi· 
ties of transportation, aml it appears that nothing is detained or allowed to ar­
cumulate but what is to go forwanl as rapidly as the facilities of transportation 
permit, and when the ac<'umulation or <letention serves no purpose useful to the 
owner of the goods but merely aeeommodates the convenience and necessities of 
the transporting agencies, the goods are not at rest but are regarded as in transit 
until the eml of their originally contemplated journey.J 

If these cases furnish the rule for the determindtion of the question as to 
what constitutes the business of transporting interstate rommerce for the purpose 
of privilege taxes, an answer to your first three questions may, upon certain as· 

'sumptions which must be made, be approximatecl. As I have stated, I believe 
that these cases do furnish such a rule. I base my conclusion upon this point on 
the fact that these property tax cases have been cited in the rate and regulation 
cases, where sole question involved was the character of the act of the transport· 
ing agency. Thus, in G~lf, etc., Railroad Company v. Texas, supra, Coe v. Errol, 
supra, was cited as embodying a rule applicable to the determination of the ques· 
tion then before the court. The same is true of Southern Pacific Terminal Rail· 
way Co. v. Interstate Commerce Commission, supra; Railroad Company v. Worth· 
ington, supra; Texas, etc., Railroad Company v. Sabine Tram Company. Indeed, 
while the question is as to the nature of the act of transportation, it seems to me 
that if the interstate transportation has ceased for one purpose, it must necessarily 
he held to have ceased for all other purposes. To hold the test applicable through· 
out the whole field, does not conflict with decisions like Leisy v. Hardin, or any 
other a1•1•lication of the so·calle<l ''original package'' doctrine; for those cases 
deal with the right of the state to burden the selling aspect of interstate com­
merce, while your questions require consideration only of the transportation side, 
so to speak, of that commeree. The rule then may he appliecl in the solution of 
your questions, as follows: 

You first inquire whether the transportation by the railroad company is intra· 
state or interstate under the following conditions: 

'' 1 The owner of the ore transports same in his own vessels to the 
terminals of certain railroads on lake points within this state. It is then 
delivered to the railroad company for transportation to some point within 
this state.'' 

If the delivery to the railroad company from the vessels of the owner of the 
ore is direct, and there is no accumulation of the ore in the possession of the 
owner thereof, this transaction constitutes interstate commerce transportation on 
the part of the railroad company. The owner's ownership of the vessels and the 
transshipment of the ore at the lower lake port and the journey itself for the first 
time on a commercial bill of lading are alike immaterial. The journey would 
appear to be a continuous interstate joumey upon the facts as you state them. 
However, it is a matter of common knowledge and one, too, which has been the 
subject of investigation by this department, that the case as I have put it is one 
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which very seldom, if ever, occurs. I understand that ore from the ::\Iinnesota 
and 1\Iiehigan mines is transported during the period of open navigation to lower 
lake ports and there laid on docks in piles. These docks, in many instances, be­
long to the railroad companies, but it is possible that some of them may belong 
to dealers in ore. The piles are graded with respect to the kind and quality of ore. 

• The railroad company theoretically takes away from the pile in tweh-~ months 
what is brought to it in six months, but in fact it is ofteri true that the amount 
brought down by the boats during the period of navigation is greater than the 
amount required to supply the mills during the year of their operation, as in Dia­
mond Match Company v. Ontonagon, supra. It may be that all ore of a certain 
quality received on a certain dock is put into a given pile whether a given boat 
load of ore, which is there placed, bas been sold or not, and whether the ore is 
supposed to be destined for Ohio points or for points outside of Ohio. In other 
words, the ore docks are like the oil tanks in General Oil Company v. Crain, 
supra, and like the elevator in Bacon v. Illinois, supra, excepting possibly that the 
railroad companies are the owners of the ore clocks. This fact would not, however, 
in my opinion, be material. If it should appear that there was no separation of 
ore for various destinations on the docks, and that the amount of ore received by 
the railroad company during the period of navigation and held for further ship­
ment, does not correspond to the needs of the mills during the year of ordinary 
railroad transportation, I should think that under those circumstances the railroad 
companies, though the owners of the docks, would occupy a position corresponding 
to that of the transfer company in American Steel & \Vire Company v. SpeeJ, 
supra. 

I£ the commission then should find the fact to be th'at all are belonging to a 
given owner is piled indiscriminately ·on docks at the lower lake ports in Ohio 
with other ore of like quality, and that the amount thereof, so piled in a given 
year, is in excess of the amount destined ab initio for specific points below the 
lower lake ports, then it would appear that such storage or accumulation of ore on 
the dock, though accounted for in a large part, indeed perhaps almost entirely by 
the necessities of transportation, is also due in some part to the requirements of 
the owner's convenience. If it should appear that the owner of the ore actually 
exercises dominion and control over the same while it is on docks, so that be is at 
liberty·to take from the common mass any quantity of ore which he may clesire 
and sell it after it reaches the docks, then I would be of the opinion that the ore 
is at rest in Ohio, and that any subsequent movement of it is an independent tran­
sit as related to the water transportation; so that if such subsequent movement is 
wholly within t~e state of Ohio, it would constitute intrastate commerce. 

The conditions as described in your second question are as follows: 

"2. The owner of the ore charters a vessel and transports the ore in 
the same manner as above set out in paragraph 1." 

This question must be answered in the same· manner as your first question has 
been answered, namely, upon the facts stated without any other circumstances in 
the ease and assuming an immediate transshipment of the ore at the lower lake 
ports and its delivery to the railroads, or rather the transshipment and delivery 
as immediate as the necessities of the transportation, and such uecessities alo11e, 
dictate, the carriage by rail is interstate in character; otherwise, and especially 
if the ore is placed upon a dock in a pile with other ore of like quality, sold and 
unsold, the journey has been interrupted and the railroad transportation is intra­

state. 
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Your third set of conditions is as follows: 

'' 3. Ore is carried by independent vessels to Hai<l lake points and 
then reshipped to points within this state under new and separate bill· 
ing." 

This question must bl' answered in the same way as your first an<l se~ond 
questions have been answered. The reshipment under new and separate bills of 
Jading is a fact which of itself is entitled to no weight, upon the authorities 
above cited. 

Your fourth question may be answered positively. If the ore is not sold until 
it reaches the docks, the transportation thereof subsequent to the sale is undoubt­
edly intrastate eommerce. This is true beeause the first journey of the ore, noticed 
for the purposes of this opinion, namely, the water transportation thereof, must 
necessarily have been terminated at the lower lake port and the ore held there 
for the purpose of sale. This case comes squarely within Brown v. Houston, 
supra, as well as the principles of Gulf, et<'., Railroad Company v. Texas, supra, 
and there is no question in my mind as to the character of such transportation. 

1158, 

Respectfully, 
Enw ARD C. TuRNER, 

Attorney General. 

STATE HIGHWAY DEPARTMENT-NO APPIWPHIATION TO PAY CLAIM 
OF W. C. :MORSE-LOCATION AND AVAILABILITY OF ROAD MATE­
RIAL IN OHIO-REPORT. 

The state highway department has 110 appropnatl011 available for the pa)'ment 
of a claim presented by Professor W. c_ M o~se. 

CoLUMBUS, Omo, January 8, 1916. 

HoN. CLINTON CowEN, State Highway Commissio11er, Columbus, Ohio. 
DEAR SIR :-I acknowleilge the receipt of your communication of December 

27, 1915, which communication reads as follows: 

"Under a former administration, Professor \V. C. Morse was employeil 
to make an examination and compile a report in writing on the location 
and availability of road material in Ohio. The report was completed un­
iler my administration. It represents a great amount of labor and has not 
been paid for. 

'' ::\fr. ::\forse has rendered a bill to the department to the amount of 
$50.00, in full and final payment for his work. He reports that the amount 
claimeil represents only a fraction of the time necessary to complete the 
report, and which I have no doubt is correet on examining the amount of 
work entaileil in compiling this report. 

''I would respectfully request an opinion from you as to whether I 
have a right to pay ::\Ir. ::\forse for his services; and, if so, from what 
funds should it be taken?'' 

From au examination of the files of your office, it appears that Professor 
:Morse's claim is that he was asked by the state highway department to investi-
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gate the road materials of Ohio, and was engaged during the summers of 1V12 
and 1913 in field work. Since that time he has been engaged in the preparation 
of a report covering the road materials of the state, this report being based on 
his field work and tests of samples collected by him. There seems to be no writ· 
ten evidence of his appointment or employment and the arrangement with him 
seems to have been an oral one made by Deputy Highway Commissioner Shoe­
maker. His claim is that he was paid $150.00 per month and expenses for his field 
work, and that he was to receive $100.00 per month for a period of not more 
than nine months for the preparation of his report. He states that when he saw 
the work would extend beyond the nine-month period, he asked the chief clerk of 
the highway department to withhold the last half of his last month's salary, 
amounting to $50.00, until such time as the report might be finished. It is this 
last half month's salary that he now claims. 

A reference to the acts of the general assembly of Ohio, making appropria­
tions for your department during the four years prior to February 15, 1915, shows 
that an expenditure of this character was at that time authorized and an appro­
priation made to meet the expense of work of the character performed by Profes­
sor Morse. The various appropriation measures found in volumes 102 and 103 of 
the Ohio laws, carry items for contingent expenses of the state highway depart­
ment and also appropriations for equipping and operating a laboratory for test­
ing road building materials aud for services and expenses in collecting samples of 
such materials. 

It is unnecessary to refer specifically to the various items of this character 
at the present time, for the reason that all of these appropriations have now 
lapsed. It is also unnecessary to determine whether Professor Morse's position 
comes under any of the appropriations for the use of your department for per­
sonal service carried by house bill No. 701, 106 0. L., 666, for the reason, as I 
understand the situation, that all of the positions provided for by that act have 
been continuously filled by other persons during the time that Professor :Morse has 
been completing his work and disbursement has been made accordingly. I have 
no reason to doubt the correctness of Professor Morse's statements, and indeed 
they are borne out by correspondence on file in your office, but for the reasons 
pointed out in opinion No. 1149 of this department, rendered to you on January 
5, 1916, I advise you that none of the current appropriations for your department 
are available for the payment of the claim submitted by Professor Morse. 

Respectfully, 
EDWARD C. TURNER, 

Attomey General. 
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