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agreements necessary or wncidental fo the performance of its
duties and the execution of its powers under this act, and to
employ engineering, architectural and construction experts and
inspectors and attorneys, and such other employes as may be
necessary in its judgment, and hx their compensation, all of
whom shall do such work as such commission shall direct. * * *”
(Ttalics the writer’s.)

Your attention is directed to the italicized portion wherein it is
stated that the Commission has the authority to make all contracts and
agreements “necessary or incidental to the performance of its duties and
the execution of its powers.” The language is, it will be noted, very
broad and appears to be intended to give to the Commission the general
powers to conduct the operation of a bridge in the same manner as would
be possessed by a private body conducting a similar enterprise. It is a
matter of common knowledge that in an enterprise of this nature, it is
desirable that attendants be in uniform so that the traveling public can
easily ascertain the proper persons to whom toll shall be paid.

It s, therefore, my opinion that the State Bridge Commission has the
authority to expend its funds for the purchase of uniforms for attendants.

Respectiully,
Hergerr S, Durry,
Attorney General.

3502.

PUBLIC EMPLOYES RETIREMENT SYSTEM-—LEMPLOYES
ACCUMULATION FUND—CITY HEALTH DISTRICT—
GENERAL HEALTH DISTRICT—MUNICIPALITY—TOWN-
SHIP — COUNCIL — TAXING AUTHORITY — COUNTY
AUDITOR MUST FOLLOW PROVISIONS OF SECTION
1261-40 G. C. PRO RATA SHARE—MANDATORY DUTY.

SYLLABUS: ‘

By virtuc of the provisions of Section 486-33, Gencral Code, @ man-
datory duly is amposed wupon cach city health district and each general
health district to pay the cmployer's contribution to the Employers Accu-
mudation Fund for its own health cmploves that are members of the Pub-
lic Employes Retirement Svystcmn.

By wvirtue of the provisions of Scction 1261-38, General Code, the
rates of contribution must be certified by the Public Employes Retirement
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Board to the county auditor for the general health district and to the city
auditor for the city health district before December first of each year.

Prior to June first, the Public Employes Retirement Board must sub-
mit to the executive head of the city health district an ttemized statement
of the amount necessary to pay the contribution of the city health dis-
trict to the Employes’ Accumulation Fund during the ycar beginning
January first of the following year. The amount so certified to it by the
Public Employes Retirement Board must be included in the list of expen-
ditures for the enswing fiscal ycar prepared by the board of health of the
city health district and filed with the mayor before the first day of June
of each year, and thereaficr included in the budget prepared by the coun-
cil for the municipality.

Prior to the first Monday of April, the Public Employes Retiremcnt
Board must submit to the cxccutive head of the general health district an
itemized statement of the amount necessary to pay the contribution of the
general health district to the Employcrs’ Accumulation Fund during the
year beginning January first of the following year. The amount so cer-
tified by the Public Employes Retircment Board must be included wn the
stemiged estimate of expenditures for the fiscal year beginning on the
first day of January next cnsuwing, prepared and filed by the board of
health of the gencral health district with the county auditor on or before
the first Monday of April.  After the approval of the estumate by the
county comumissioncrs, i accordance -with the provisions of Section
1261-40, General Code, the county auditor must apportion among the vari-
ous townships and municipalities that comprisc the gencral health district,
the pro rata share due to the Employes Accumulation Fund from each
municipality and township, and thercafter such amount must be ncluded
in the estimate of expenditures that each township must prepare and file
with the township trustees and each municipality must prepare and file
with its mayor.

On or before the fifteenth day of July the township trustees as the
taxing authority for the township and the council as the taxing authority
for the municipality must include such amounts in its annual budget for
the year beginning January first of the following year.

CoLumsus, Onio, January 5, 1939.

Dr. Wavrter H. Harrune, Director of Health, Columbus, Olio.
Dear Dr. Harrung: This will acknowledge receipt of your recent
communication which reads as follows:

“Will you please give me an opinion as to the method in
which the employers’ share towards the public employees’ re-
tirement shall apply to the local district boards of health?
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Will it be necessary for the boards of health to provide in
their annual budgets for an employers’ accumulation fund, or is
this fund to be raised from the general fund of the county?”

For the purposes of local health administration, Section 1261-16, Gen-
eral Code, provides for the creation of city health districts in each city
and general health district comprising all the townships and villages of
each county, and makes provision for the union of a city and a general
health district and two or more general health districts.

Section 1261-22, General Code, provides for the appointment of a
clerk, nurses, physicians and others by the board of health of any general
health district.

Section 4408, General Code, provides for the appointment of a health
commissioner, clerks, physicians and other persons by the board of health
of any city health district.

Section 1261-20, General Code, provides that in the case of the
union of a city health district with a general health district, a contract
shall be entered into, providing for the proportion of the expenses to be
paid by the city and by that part of the district lying outside of the city.

Section 1261-39, General Code, provides that if a general or city
health district has complied with certain orders and regulations of the
State Department of Health, there shall be paid from the general reve-
nue fund to the general or city health district an amount equal to one-
half of the amount paid by the district board of health to its health com-
missioner, nurse and clerk during the preceding semi-annual period.

In Opinion No. 1328, rendered by me on October 19, 1937, T held
as follows:

“District health commissioners, public health nurses, and
clerks of general or city health districts which receive state funds
pursuant to appropriation by the General Assembly in accord-
ance with and under the circumstances provided by Section 1261-
39, General Code, are ‘state employes’ within the meaning of the
term as used in the State Employes’ Retirement Act during such
years as such districts receive state aid.”

However, by amendment effective June 14, 1938, the State Employes’
Retirement System created by Section 486-33, General Code, became the
Public Employes Retirement System. This section defines “health em-
ploye” as follows:

“For the purpose of this Act * * * ‘health employe’ shall
mean any person holding a health office not elective, in the State
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of Ohio and/or paid in full.or in part by any county, municipal
or other health district created by law.”

From the language employed in defining a “health employe” it is
certainly clear that for the purpose of administering the provisions of
the Public Employes’ Retirement System Act, Sections 486-32 to 486-75,
- General Code, inclusive, an employe of a health district cannot be con-
sidered a state, county, or municipal employe.

Section 486-33f, General Code, reads as follows:

“Ilach county, municipality, park district, conservancy dis-
trict, health district and public library shall pay to the employ-
ers’ accumulation fund the same rates per centum of the com-
pensation of each employe member employed by it for normal
contribution and for the deficiency contribution as the state will
be required to pay for its employes in pursuance of the pro-
visions of Sections 486-68a to 486-68¢, both inclusive. The rates
per centum of such contributions shall be certified by the retire-
ment board to the fiscal officer of each county, municipality,
park district, conservancy district, health district and public
library at the same time that they are certified by said board to
the state.”

It is obvious from a reading of Section 486-33f, supra, that, in clear
and concise language, a mandatory obligation is imposed upon each city
health district and each general health district to pay to the Employers’
Accumulation Fund the same rates of compensation for each member
of the Public Employes’ Retirement System employed by a health dis-
trict as the state i1s required to pay for its employes.

The language employed in Section 486-53f, supra, can not be inter-
preted or construed other than that each health district must pay the em-
ployer’s contribution for its own health employes, regardless of the source
of the funds from which the employes of the health district are paid.
Therefore, it must be said that a health district can not be relieved of its
duty to pay the full amount due to the LXmployers Accumulation Funtl
for its health commissioner or nurse or clerk, although it may be a city
health district or a general health district that has complied with all the
requirements of the state department of health, and thereby entitled to
have refunded to it one-half of the amount of the salaries that have been
paid by such general or city health district during the preceding semi-
annual period, to its health commissioner, public health nurse and clerk,
as provided for in Section 1261-39, supra.
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It further must be observed that by the provisions of Section 486-331,
supra, the rates of the contributions paid by the health district to the Em-
ployers’ Accumulation Fund must be certified by the Retirement Board to
the fiscal officer of the health district “at the same time” as the rates are
certified by the Retirement Board to the State.

Section 486-68f, provides that there shall be submitted to the Director
of Finance and to the heads of the departments on or before the first of
December of each even numbered year the amounts necessary to pay the
state’s obligation to the Employers’ Accumulation Fund accruing during
the biennium beginning January 1st of the following year, and that, such
amounts shall be included in the budget.

Consideration must be given to the fact that the budgets which in-
cludes the expenditures for general and city health districts are prepared
annually, and that therefore, the reference to the “same time” in Section
486-68f, supra, must be interpreted to mean the first day of December of
each year, in order that the amounts due to the Employers’ Accumula-
tion Fund from the general and city health district can be included in
the budgets that are prepared annually.

Section 1261-38, General Code, provides that the auditor of a county
which constitutes all or a major portion of a general health district shall
act as the auditor of the general health district. The auditor of a city
which constitutes a city health district shall act as the auditor of a city
health district.

In an opinion appearing in Opinions of the Attorney General for
the year 1928, Vol. I, page 116, it was held in the third branch of the
syllabus, as follows: ‘

“* x * the auditor of a county which constitutes all or a
major portion of a general health district, is the fiscal officer for
the board of health of the general health district; the auditor of
a city which constitutes a city health district, is the fiscal officer
of the board of health for the city health district.”

1t therefore must be said that by virtue of the provisions of Section
1261-38, supra, the rates of contribution shall be certified by the retire-
ment board to the county auditor for the general health district and to
the city auditor for the city health district before December 1st of each
year.

Section 486-33g, General Code, provides as follows:

“The Retirement Board shall prepare and submit to the
commissioners of each county and to the executive head of each
municipality, park district, conservancy district, health district,
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and to the board of trustees of each public library, prior to July
15 of each year, an itemized statement of the amounts necessary
to pay the obligation of each county, municipality, park district,
conservancy district, health district, or public library accruing
during the year beginning January 1, of the following year, and
shall submit to the budget commission of each county a copy of
such statement for said county and for each municipality and
public library within such county. The amount so certified to
each county, public library and municipality shall be included in
its budget and allowed by the budget commission.

The commissioners of each county, the legislative body of
cach municipality, the board of commissioners of any park dis-
trict, the board of directors of any conservancy district, the
fiscal officers of any health district and the board of trustees of
each public library shall appropriate sufficient funds to provide
for such obligations of such county, public library or munici-
pality.”

From a reading of the provisions of Section 486-33g, supra, it is
clear that prior to July 15th of each year, the Retirement Board must pre-
pare and submit to the executive head of the city health district and the
executive head of the general health district an itemized statement of the
amount necessary to pay the health district’s obligation during the year
beginning January 1Ist of the following year and also submit to the
Budget Commission a copy of such statement for the county and for
each municipality.

Section 5625-20, General Code, provides in part:

“On or before the 15th day of July in each year, the taxing
authority of each subdivision or other taxing unit shall adopt a
tax budget for the next succeeding fiscal year. To assist in its
preparation, the head of each department, board or commission,
and each district authority entitled to participate in any appro-
priation or revenue of a subdivision shall file with the taxing au-
thorty thereof, or in the case of a municipality with its chief ex-
ecutve officer, before the first of June in each year, an esti-
mate of contemplated revenue and expenditures for the ensuing
fiscal year in such form as shall be prescribed by the taxing au-
thority of the subdivision, or by the bureau. The taxing au-
thority shall include in its budget of expenditures the full
amounts requested therefrom by district authorities, not to ex-
ceed the amount authorized by the law applicable thereto, if such
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law gives such authorities the right to fix the amount of revenue
they are to receive from the subdivision.”

In the case of a city health district it will be necessary for the city
health district to include the amount certified to it by the Retirement
Board in the list of expenditures for the ensuing fiscal year prepared by
the board of health of the city health district and filed with the mayor
before the first day of June in each year. After this is done, it will be
incumbent upon city council to include in the budget prepared for the
municipality the amount that was certified to the city health district by
the Retirement Board as set forth in the estimate filed with the mayor by
the board of health. In order for the city health district to include this
amount in its expenditures it will be necessary for the Retirement Board
to prepare prior to June 1, and submit the itemized statement of the
amount due from the city health district to the Employers’ Accumulation
Fund. So far as the time when such itemized statement is to be sub-
mitted by the retirement board, no provision is made other than that it
must be prior to July 15th.

Section 1261-40, General Code, provides as follows:

“The board of health of a general health district shall an-
nually, on or before the first Monday of April, estimate in item-
ized form the amounts needed for the current expenses of such
districts for the fiscal year beginning on the first day of Janu-
ary next ensuing. Such estimate shall be certified to the county
auditor and by him submitted to the budget commissioners which
may reduce any item or items in such estimate but may not in-
crease any item or the aggregate of all items. The aggregate
amount as fixed by the budget commissioners shall be appor-
tioned by the county auditor among the townships and munici-
palities composing the health district on the basis of taxable
valuations in such townships and municipalites. The district
board of health shall certify to the county auditor the amount
due from the state as its share of the salaries of the district
health commissioner and public health nurse and clerk, if em-
ployed, for the next fiscal year which shall be deducted from the
total of such estimate before an opportionment is made. The
county auditor, when making his semi-annual apportionment
of funds shall retain at each such semi-annual apportionment
one-half the amount so apportioned to each township and mu-
nicipality. Such moneys shall be placed in a separate fund, to be
known as the ‘district health fund.” When a general health dis-
trict is composed of townships and municipalities in two or more
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counties, the county auditor making the original apportionment
shall certify to the auditor of each county concerned the amount
apportioned to each township and municipality in such county.
Each auditor shall withhold from the semi-annual apportionment
to each such township or municipality the amount so certified,
and shall pay the amounts so withheld to the custodian of the
funds of the health district concerned, to be credited to the dis-
trict health fund. Where any general health district has been
united with a city health district located therein, the mayor of the
city shall annually on or before the first day of June certify to the
county auditor the total amount due for the ensuing fiscal year
from the municipalities and townships in the district as pro-
vided in the contract between such city and the district advisory
council of the original health district. The county auditor shall
thereupon apportion the amount so certified to the townships and
municipalities, and withhold the sums so apportioned as herein
provided.”

In the case of a general health district, it will be necessary for the
Retirement Board to prepare and submit to the board of health of the
general health district, sometime prior to the first Monday of April, the
amount necessary to pay the contribution of the general health district
for the Employers’ Accumulation Fund for the year beginning January
Ist of the following year. After this is done it will then be incumbent
upon the board of health of the general health district to include this
amount in its itemized estimate of expenditures for the general health
district for the fiscal year beginning on the first day of January next en-
suing, which must be prepared and certified by it to the county auditor on
or before the first Monday of April. In accordance with the provisions
of Section 1261-40, supra, it then becomes mandatory that the county
auditor submit such estimate to the budget commissioners and after
approval of such estimate by the budget commissioners, the county au-
ditor is required to allocate such approved budget among the various
taxing subdivisions, that is, among the townships and municipalities that
comprise the general health district. Naturally the amount apportioned
to each taxing subdivision for current expenses will include the taxing
subdivision’s share of the whole amount due from the general health
district to the Employers’ Accumulation Fund., Tt therefore follows that
the pro rata share due the Employers’ Accumulation Fund from each
municipality and township comprising the general health district will be
included in the estimate of expenditures that each township must prepare
and file with its township trustees and each municipality must prepare
and file with its mayor before June 1st of each year in order that on or
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before the 15th day of July the township trustees as the taxing authority
for the township and the council as the taxing authority for the munici-
pality can adopt their respective budgets in accordance with the provisions
of Section 5625-20, supra.

The manner in which the levies for a general health district are
secured is set forth in an opinion appearing in Opinions of the Attorney
General for 1933, Volume II, page 1389, wherein at page 1392, it was said:

“It would appear to be a reasonable interpretation of such
sections if Sections 1261-40, 5625-5 and 5625-10, General Code,
were construed to require the board of health of a general health
district to certify on or before the first Monday in April of each
year, its estimated budget for the next ensuing year, to the county
auditor, who submits such estimate to the budget com-
missioners.  Upon approval of the budget by the Budget com-
missioner the county auditor is then required to allocate such
approval budget among the various taxing subdivisions compris-
ing such general health district for inclusion in their tax budgets
along with other items comprising the item for current expenses
filed with the budget commission on or before July 15th; then
the county auditor, when making his semi-annual apportionment
of funds shall retain a sum equal to one half the amount so ap-
portioned to a particular subdivision from the funds collected
for the purposes of the general operating fund of such subdi-
vision * * The language of Sections 1261-40, 5625-5, and
5625-20, General Code, when so construed, does not contemplate
a levy of tax for the particular purpose of a general health
district, but rather makes it a part of the levy of the subdivision
for the general operating fund of the subdivision.”

To the same effect is an opinion appearing in Opinions of the At-
torney General for the year 1933, Vol. I, page 149, wherein in the body
of the opinion, at page 151, it is said:

“It is obviously the duty of the board of health of a gen-
eral health district to request from the taxing authorities of each
township and municipality within the general health district the
amount apportioned to such township or municipality by the
county auditor for the district health fund. This request should
be made on or before June 1lst. * * The annual tax budget of
each township or municipality containing an item showing the
amount which that subdivision must raise the district health fund
shall, after adoption be submitted to the county auditor on or be-
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fore the 20th day of July, or at such later time as may be pre-
scribed by the Tax Commission.”

In Opinions of the Attorney General for 1929, Volume III, page
1847, it was said at page 1848:

“Obviously the first sentence of Section 5625-20, last quoted
does not refer to the general health district for the reason that
under the definition as given in paragraph (j) of Section 5625-1
such a health district is a ‘district authority’ and not a ‘taxing
authority’ as defined in the act. It is further clear that the town-
ships and villages which constitute a general health district must
make the levies that are to provide the fupds for such districts.
Tt therefore seems that under the provisions of Section 1261-40,
read 1n connection with the budget law, the general health dis-
trict does not submit a budget in a technical sense, but rather
submits a request to the budget commission in itemized form,
and when the said commission has acted thereon the health dis-
trict then certifies to the taxing authorities comprising the dis-
trict the amount that is to be included in their respective budgets
for health purposes.”

Therefore, in specific answer to your question it is my opinion that
it will be necessary for the city health district to include in its annual
budget the amount certified to 1t by the retirement board for the Em-
ployers’ Accumulation Fund for the year beginning January lst of the
following year; and that after the county auditor has submitted to each
township and municipality that comprises a general health district the
pro rata share that is due to the employers’ accumulation fund from each
township and municipality included in the general health district it will
be necessary for cach township and municipality to include such amount
submitted to it in its annual budget for the year beginning January 1st
of the following year.

Respectiully,
Herserr S. Durry,
Attorney General.



