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OPINION NO. 73-063

Syllabus:

The legislative authority of a municipality whose
charter ernowers it to fix the compensation of erplovees
of the runicipality, wvhether elected or apnointed, may
grant retroactive salarv increases to the mavor ané to
the councilrmen. (Oninion "o. 65-123, Orinions of the
Attorney Genersl for 1265, and Nninion ‘o, 780, “~ninions
of the Attornev fieneral for 1964, apnroved and followed.)

To: John T. Corrigan, Cuyahoga County Pros. Atty., Cleveland, Ohio
By: William J. Brown, Attorney General, June 27, 1973

I have before me your recuest for my opinion, tthich
asks whether the Zouncil of the Titv of Testlake, “a charter
municipality havine no prohihition against nassing retroactive
legislation for elected or appointed emplovees®, may adopt legis-
lation providing for a retroactive pay increase for the mayor
and councilmen. Nelevant charter provisions read as follows:

Article I (Powers of the "unicipality)
Section 1. Powers: The municipalitv of "est-
lake shall have all nowers of local self-covern-
ment and municipal home~rule now or hereafter
aranted to municiralities by the constitution
and laws of Ohio.

Section 2. Manner of Nxercise: All such nowers
shall be exercised in the manner prescriber

by this Charter or by ordinance of the Council
created herehy. The nowers of the "unicinelity
may also be exercised, except as a contrary
intent or implication appears in this Tharter
or in the ordinances of the Council, in such
manner as may now or may hereafter he nrovided
hy the general laws of Ohio.
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Article II: (The Mayor)
Section 4: Term of Office: The Mavor shall he
eclected for a term of four years, to commence
the first day of January after his election,
with a minimum salaryv of twelve thousand
doléars ($12,00Nn) per year commencing January 1,
1966.

Article IIX: (The founcil)
Section 3, Duties of Council:
(a) General huties. 11 legislative rowers
of the "unicipality, except as linited by
this Charter, shall be vested in the Council,
and in furtherance thereof it shall oricinate,
introduce and pass ordinances and adopt reso-
lutions: fix the salaries of all employees
of the Municinalitv whether elected or
appointed; require and fix bond * * * ang
merform such other duties and exercise suvch
other rights, not inconsistent with this
Charter, as now or hereafter granted to the
legislative authoritv of any municimality
of Ohio.

You state that my opinion is recuested hecause of a “otice
of Findinags made by the “tate Dxaminer, against the mayor and
councilman, for funds paid to ther: nursuant to the retroactive
ordinances. The Trariner cited in sunport of his findinas,
Opinion “fo. 65-122, Orinions of the Attorney General for 1965.
The Director of I.aw of the City of ™estlake, in ovnosing the
findings, cited Npinion Mo. 787, Oninions of the Attorney Gen-
eral for 1364, and State ex rel. Lour v, Takewood, 120 Chio Arp.
415, 193 7,.7.2d 710 (1963Y, apreal dismissed 17G Ohio <+, 154
(1¢54). Unon the sugoestion of the Tuditor of State, you have
submitte? the question to this office.

The svllabus of Oninion “Vo. 65-123, supra, reads as follows:

A non-charter municinality may pass
retroactive legislation to increase the
salaries of their emplovees who are not
ernloved for a specific term but who serve
at the pleasure of the anpointing authority.
(Opinion "o. 898, Npinions of the Attorney
General for 1964, nage 2-100, paragraph 6,
of the syllabus overruled)

The reason for the distinction hetween the two tynes of emplovees
is that R.C. 731.07 nrohibits an increase or decrease in the
salary of any officer, clerk, or emnlovee of a city, "/urina

the term for which he was elected or apnointed.” (See also,

R.C. 731.13). I prececessor followed the estahlished con-
struction of this language, holding it applicable only to
officers and employees who serve for a fixed term, rather than

at the will of the apwointina authority.

It must he noted, however, that Orinion 'o. (5-123, supra,
concerned a non-charter municinality. ‘ore closely en point
for the instant fact situation is “ninion o. 787, sunra, which
concerned a runiciralitv whose charter emnowered its lecislative
authority to fix the corpensation of officers and emnloyees. Suct
a charter provision sunercedes any statutory regulation, such as
R.C. 731.07, under the nunicipal home rule power conferred by


http:rmnicincl.li
http:sugqesti.on

2-237 1973 OPINIONS OAG 73-063

Article YVIII, Sections 3 and 7, Chio Constitution. As my
nredecessor wrote, in the third and fourth hranches of the
Syllabus of Oninion I'o. 4322, Mninions of the “ttorney General
for 1954:

3. Statutory provisions fixing the salaries
of nmunicipal officers and emnloyes, or prescriking
linits within which changes in such salaries may
he made, relate to the form or structure of the
several statutorv nlans of runicinral goverrrent
for which the General “ssemblv has made provision
by law as authorized by Section 2, A-ticle “VIII,
Ohio Constitution. Irmunity from such limiting
nrovisions may be achieved by runicimal cornorations
v the adontion of a charter establishing a forr
or structure of municinal government at variance
with such statutory nlans: but such limiting nro-
visions apnly to municipal cornorations which have
elected, by failure to adent a charter, to onerate
under a statutorv nlan of municipal government.

4, there a city or village charter confers
full authority on the municipal council to fix
the compensation of the municipal officers and
emnloves such legislative authoritv may he exer-
cised without regard to the provisions of
Sections 731,07 and 731.13, Revised Code; but
such statutory provisions are controlling in
the case of the council of a city or village
which operates under a statutory plan of
municipal government.

Opinion lo, 780, supra, holds as follows:

A municipal corroration under authority
of the "horme rule” amendment (Section 7,
Article ¥VIII, Constitution of Ohio) and
acting pursuant to its charter, may enact
legislation to overate retroactively to
increase the compensation of emnloyees
of the municipal cormoration.

My predecessor had little trouble in holding R.C. 731,07
inannlicable, because of the charter nrovision which empowerer
the city council to f£ix the salarvy or compensation of each
officer, emnlovee ané member of any board or commission of the
municinality. Fe stated as follows:

This charter provision is controlling
over Section 731.07, Revised Code, because
the matter of salaries and compensation is
one of local self-covernment. (See generally
State, ex rel. Nanada v. Phillips, 168 0Ohio
St. 191 (1958): City of "ansfield v. ndly,
38 ohio ™mn. 528 (1931).

My predecessor did advise that the mavor’s salary conld not

be raised, but that was due to a charter prohibition acainst
changing the compensation of elected municival officials durina
their terms of office.

The case of State, ex rel. Loux v. Lakewood, sunra, helid
that, when the municinal charter empowvers the legislative
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authority to fix the salaries of the members of council, it
can increase the comnensation of such officials durine their
terms of office. The court states, at 120 nhio App. 421:

That the increase is a matter of nurely
local concern. reqular in all respects and
free from control hy the fGeneral Assembly,
The ultimate control as to the wisdom of such
a move is reposed in the local electorate.

Tt may be noted that both Oninion 'lo. 65-123 and Mminion
i'lo. 780, supra, amproved retroactive salary increases. In the
latter, my nredecessor stated as follows:

In Ohio there is no express prohibition
against the nassage of retroactive ordinances
hy a municipal cornoration. Section 28, Article
II, Constitution of Ohio contains a proscription
on the passage of retroactive laws hy the General
Asserbly, but there is no like restraint appli-
cable to municipal cornorations. It remains to
he determined whether there is any other consti-
tutional or legislative interdiction upon
ordinances of this nature.

The subsequent discussion was quoted with apnroval in
Opinion Mo. 65-123, sunra. and, as I see no reason to question
it, I quote it again:

Despite sore apnarent impressions
formed to the contrary and even some
general judicial expressions, in the
absence of some e¥nress nrohibition
retroactive or retrospective laws are
not invalid for this reason alone.
fohen v. Teneficial Industrial Loan
Corp., 337 U.S. 541, 93 L. =4. 1528;
therman v. U.S., 241 F.(2) 329; Fernean
et al v. U'nckrich, 45 %hio 2pp. 531,
533. The validity of a retroactive
law is determined by whether or not it
is suhject to some fundamental or
constitutional objection apart from
its retroactive character. fee gener-
ally 16 C.J.S. Constitutional Law, Sac.
415,

In Ohio there is no express pro-
hibition against the nassage of retro-
active ordinances by a rmunicinal cor-
poration. Section 28, Article II,
Constitution of Ohio contains a nro-
scrintion on the passage of retroactive
laws by the General Assembly, but there
is no like restraint apolicable to rnunici-
nal cornorations. It rerains to he de~
terrined whether thexre is any other consti-
tutional or leqislative interdiction unon
ordinances of this nature.

A freauent reason (althouch often not
precisely stated) for holding retroactive
legislation invalid is that it interferes
with some vested right and, therefcre, con-
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stitutes a taking of property without
suhstantive due process of law. * * *

The writer of Opinion 'lo. 780, sunra, went on to state that there
could be no unconstitutional taking of nrroperty, because the ordi-
nance took nothing from the affected employees. While the author of
Opinion No. 65-123, supra, did not guote this lanmace, I

assume he agreed with if, as it is logically necessarv to

support his conclusion. Orinion ''o. 65-123, supra, extended

the reasoning of Opinion No. 780, supra, and advised that non-
charter as well as charter municipalities may arant retroactive
salary increases to their emnloyees.

On the hasis of the foregoing, T conclude that the rity
Council of "‘estlake, under the charter nrovisions emnowvering
it to ‘fix the salaries of all ermnlovees of the municinality
vhether elected or appointed”, may arant retroactive salary
increases to the rayor and to its own members. ™he charter
provision fixing the mayor's minimum salary does not, of course,
affect this conclusion.

In specific answer to vour question it is ry opinion, and
you are so advised, +hat the legislative authority of a municinality
vhose charter empowers it to fix the corpensation of employees
of the municipality, whether clected or apnointed, ray arant
retroactive salarv increases to the mayor and to the councilmen.
(Oninion Mo. 65-123, nninions of the Mttorney General for 1965,
and Opinion o. 780, Oninions of the “*%torney General for 1964,
approved and followed,)
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