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OPINION NO. 75-097

Syllabus:

Pursucint to R.C. 2929,41(C)(2), the aggregate of connoentive
minimum terms imposed under R.C. 2929.41(B) (2) or R.C. 2929.41(B) (3)
is to be reduced by the time alrcady served on tha first of ths
sentences imposed, to the extent that such time docs not exncecd
the minimum torm of {hat filrst sentence. If additionnrl nentonces
are later impocged tho same process applies so as te reduce tho
new aggregote minimwa term by the time elready served, to the
extent such time was in satisfaction of any ‘ainimum term previously
imposed.

To: George F. Denton, Director, Dept. of Rehabilitation and Correction, Colum-
bus, Ohio
By: Williom J. Brown, Attorney General, December 31, 1975

I have before me your request for my opinion which reads as
follows:

"Section 2929.41(1) (2) and (3), R.C. provide
for sentences to be sorved consccutively wlien imposed
for the conviction of certain ofienscz where a previous
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sentence is already being sexrved. Paraoraph (C)(2) of
that same section of the Revised Code provides, in part,
that in such cases 'the mininmum term to be served is
the aggregate »f the consecutive minimum terms imposcd
reduced by the time already Sexrved on_any such minirum

form, and the maxiinim term imposed 1s the aggregaic of

the consecutive maximum terms iwposed.'

"Sections 2967.13 and 2967.19, R.C., predicate
parole eligibility formulac on the minimum sentence
of a prisoner in a state penal institution.

“"The question is, what is the meaning of the
underlined luncuage in Section 2929.41(C) (2), supra?

"Giving literal effect to thisz Janguage secns
to lead to absurd results. Tor example: A - sorves ten
(10) years in prison or on parole and is cithor povolad
or escapes and is convicted of a new felony foxr vwhich
the minimum sentence is ten (10) years. Miz aggreqate
minimum gentence is now twenty (20) years but if ercdic
for the original sentence is applied, he is
immediately again eligible for parole upon admission
to the Reception Center, vhereas if he were not a
repcat offender he would have to scrve six (6) years
and four (4) months before becoming cligible for
parole consideration.”

R.C. 2929.41(C) (2) provides:

"When consecutive sentences of imprisconment

are imposed for felony under division(B)(2) oxr (3)
of this section, the minimum term to be scrved is
the aggregate of the consccutive minimum texrms
imposed reduced by the time already served on eny
such minimum term, and the maximum term imposed is
the aggregate of the consecutive maximum term
imposed.”

It is apparent from initial analysis of R,C. 2929.41(C)(2)
that no problen arises if two sentences to he served consccu-
tively are irpeosed at the same time. In that case there would be
one aggregate minimum term cxisting from the outset and any time
then served would properly be applied to satisfy that aggregate
minimum.

The problen you have raised, however, involves a situation
where time has already been served on one sentence at tho point
in time when a second sentence, to run consecutively with the
first, is imposed. For example, a person convicted of a new felony
while on parole must be given a sentence to be served consecutive
with the first. R.C. 2929.41(B)(2). The issue is how to reduce
the aggregate minimam senterces in computing the new minimum term
to be served 50 as to determine parole eligibility. llore specif-
ically, where time in excess of the minimum term on thoe first

sentence has alrecady been served on the Lirst scntence, 15 any of

that "excess" to be applied in reduction of the agqregatc minimum
so as to compute the new minimum term to be served.

The issue is resolved by determining whether "any such
mindmum teim” contained in the clause:
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"reduced by the time alrcady secrved on
any such minimum term . . . ."

refers to the minimum of the first sentence imposcd or to the
new minimum to be computed as a result of a sccond sentence having
been imposed.

In construing statutory language it is nccessary to consider
words and phrasces in context presuaing the legislature intended
a result fcasible of exccution. R.C. 1.42 and R.C. 1.47(D). With
these principles of construction in mind, I note that the critical
phrase (any such minimum term) is only employed with reference to
"time alrcady scerved" in the one clause which establishes the
reduction formula. Since, then, the critical phrase is itself a
part of the formula by which the new minimum term will be computed,
the phrasc can only have reference to the minimum of the firstc
sentence. Time previously scrved cannot be deemed "already
served" on a sentence which has just been imposed.

The rcsult of this analysis is that any time scrved on a
first sentence, which is in excess of the winimum term of that
sentence, is not to be included as "time already scrved" wiken
coemputing a new minimum term after imposition of a sccond
(consccutive) sentence.

Legislative intent also supports this conclusion. Parole
is a wmatter of grace, a sccond chance given by the State to a
person thought to be rchabilitated. R.C. 2967.01(L); lorrisey

v. Brower, 408 U.5. 471 (1972). Dy committing a new crime, the
paroled hHas demenstrated that rchabilitation has not: been achicved.
zerbst v. Kidwell, 304 U.S. 359 (1938). To construe R.C. 2920.41
TEY(2Y, therefore, in such a manner that a parolee convicted of

a new crime would be inmediately eligible for parole, would be
contrary to legislative intent. Such a construction would be
inconsistent with the [act that a parolee convicted of a new
crime must be given concecutive sentences. RLC. 2929.41(R) (3).
It further would be inconsistent with the concept of minirum

torn bheing wn cxpress linmitetion on the discretion of the Adult
Parole ruthority. R.C. 2967.13 and R.C. 29¢7.25. Accordingly,
any other conctucion than that reachad herein is unacceptable
bocause it docu not facilitate the object cought to be attained
(R.C. 1.49(A})) and, instead of yviclding a rcasconeble result,
yields inconsisteinciecs (R.C. 1.49(E)).

In specific answer to your request it is my opinion, and

you are so adviscd that pursuant to R.C. 2929.41(C)(2), the
aggrogate of consccutive minimum terms imposed undor R.C. 2029.41
() (Z2) or R.C. 2929.41(B) (3) is to be reduced hy the timoe already
sarved on the first of the sentences imposed, Lo the extent that
such timn does not cxceed the mininm term of that first sentence.
If additional sentonces arve later imposced the same process applies
s0 as to reduce the now aggrogate minimam term by Lhe time already
sorved, Lo the oxtent such I

me was in satisfaction of any
niniman term previously imposed.





